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CHAPTER  ONE 
Organization 

This  chapter  of  the  Revised  Statates,  including  sections  1094-1242  thereof, 
prescribed  the  composition,  organization,  and  equipment  of  the  Regular  Army 
and  of  the  various  Departments,  Corps,  and  other  organizations  forming  part 
of  it.  Many  of  the  provisions  of  this  chapter  were  superseded,  soon  after 
its  enactment,  by  statutes  relating  to  particular  departments  or  corps  or  other 
parts  of  the  military  establishment,  particularly  Act  June  23,  1874,  c.  458, 
18  Stat  244,  which  reorganised  the  several  staff  corps.  The  organization 
of  a  Volunteer  Army  was  provided  for  by  Act  April  22,  1898,  c  187,  30  Stat. 
361,  additions  to  the  volunteer  forces  were  authorized  by  Act  May  11,  1898, 
c.  294,  30  Stat.  405,  and  further  provisions  for  raising  and  organizing  and 
mustering  out  volunteers  were  made  by  Act  March  2,  1899,  c.  352,  {§  12-15, 
30  Stat.  979,  all  of  which  acts  were  more  or  less  superseded  by  Act  April  25, 
1914,  c  71,  38  Stat  347.  The  provisions  of  these  sections  which  may  be  re- 
garded as  permanent  are  set  forth  in  this  chapter,  post,  §{  2020-2044.  Pro- 
visions of  a  temporary  nature,  relating  to  the  increase  and  organisation  of 
particular  departments  or  corps,  were  made  by  later  statutes.  The  better 
organization  of  the  line  of  the  Army  and  its  increase  in  time  of  war  were 
provided  for  by  Act  April  26,  1898,  c.  191,  30  Stat  364. 

But,  to  a  great  extent,  the  provisions  of  the  Revised  Statutes  and  of  the 
subsequent  acts  mentioned  above  relating  to  the  permanent  military  establish- 
ment, were  superseded  by  Act  March  2,  1899,  c.  352,  30  Sut  977,  which  al- 
tered the  composition  and  organization  of  the  Army,  and  the  provisions  of 
that  act,  in  turn,  were  superseded  almost  entirely  by  those  of  Act  Feb.  2, 
1901,  c.  192,  31  Stat  748. 

Many  changes  in  and  additions  to  the  organization  under  said  Act  Feb.  2, 
1901,  c.  192,  were  made  by  later  statutes,  the  more  important  of  which  were 
the  establishment  of  a  General  Staff  Corps,  by  Act  Feb.  14,  1903,  c.  553,  32 
Stat  830,  changes  in  the  organization  of  the  Adjutant-Qenerars  Department, 
by  Act  April  23.  1904,  c  1485,  33  Stat  262,  and  Act  March  2,  1907,  c.  2511, 
34  Stat  1158,  the  reorganization  of  the  artillery,  by  Act  Jan.  25,  1907,  c. 
397,  34  Stat  861,  the  reorganization  of  the  Medical  Department  as  the  Medi- 
cal Corps  and  the  Medical  Reserve  Corps,  by  Act  April  23,  1908,  c.  150,  35 
Stat  66,  the  increase  of  the  Corps  of  Engineers,  by  Act  Feb.  27,  1911,  c. 
166,  $  5,  36  Stat  957,  the  consolidation  of  the  Quartermaster*s  Subsistence, 
and  Pay  Departments  into  the  Quartermaster  Corps,  by  Act  Aug.  24,  1912, 
c.  391,  S  3,  37  Stat.  591,  the  provisions  for  an  Army  Reserve,  made  by  section 
2  of  said  last-mentioned  act,  37  Stat  590,  by  Act  July  18,  1914,  c.  186,  38  Stat. 
514,  relating  to  the  aviation  section  of  the  Signal  Corps,  by  Act  March  4,  1915, 
c  143,  38  Stat.  1062,  amending  chapter  6,  relating  to  the  Military  Prison,  by 
the  National  Defense  Act  of  1916,  by  Act  April  27,  1916,  c.  88,  39  Stat,  relat- 
ing to  the  Army  and  Navy  Medal  of  Honor  Roll,  by  Act  June  8,  1916,  c.  134,  39 
Stat,  relating  generally  to  the  Army  and  the  National  Guard,  and  by  Act  Aug. 
29.  1916,  c.  418,  f  3,  relating  to  the  Articles  of  War. 

This  chapter  includes  the  provisions  of  said  sections  of  the  Revised  Statutes 
and  of  the  subsequent  statutes  mentioned  above  and  other  acts  which  remain 
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in  force  and  are  applicable  to  the  military  establishment,  particularly  to  the 
Regular  Army  and  the  Volunteer  Army.  Provisions  relating  only  to  the  Militia 
are  set  forth  under  Title  XVI,  "The  Militia." 

Portions  of  this  chapter  in  the  Revised  Statutes  were  placed  as  subchapters 
under  separate  headings,  "Of  Promotions,  Brevets,  and  Certificates  of  Merit," 
and  "General  Provisions  of  Organization."  In  addition  to  these  two,  other 
such  headings  have  been  inserted,  such  as  "Line  of  the  Army,"  "Staff  Corps 
and  Departments,"  etc.,  and  provisions  appropriate  to  each  have  been  grouped 
under  them,  respectively,  for  convenience  of  arrangement  and  reference,  there- 
by modifying  somewhat  the  original  order  of  such  sections  of  the  Revised 
Statutes  as  remain  in  force. 

The  Secretary  of  War  was  directed  to  cause  to  be  prepared,  to  be  finished 
within  two  years,  a  revision  and  codification  of  the  military  laws  of  the 
United  States,  to  conform  in  scope  and  character  to  the  revision  and  codifi- 
cation of  the  laws  of  the  United  States  of  a  permanent  and  general  nature 
directed  by  Act  March  3,  1001,  and  to  submit  to  Congress  a  report  of  progress 
of  said  revision  and  codification  upon  the  first  day  of  the  second  session  of 
the  64th  Congress,  and,  when  said  revision  and  codification  is  completed,  to 
cause  a  copy  of  the  same  in  print,  to  be  submitted  to  Congress,  that  the 
statutes  so  revised  and  codified  may  be  re-enacted  if  Congress  shall  so 
determine,  by  a  provision  of  Act  Aug.  29,  1916,  c.  418,  §  1,  39  Stat. 


Sec. 

1714.  National  forces;  liability  to  mili- 

tary duty. 

1715.  Active    land    forces;     Army    and 

militia;  Regular  Army  and  Vol- 
unteer Army. 
1715a.  The  Army  of  the  United  States; 
composition  of. 

1716.  Regular   Army,   permanent   mili- 

tary establishment. 

1717.  Composition  of  the  Army. 
1717a.  Composition     of     the     Regular 

Army. 

1717b.  General    officers    of    the    line[; 

general   officers  of  the   staff; 

hicrease  in    and   appointment 

•    of  general  officers  of  the  line]. 

LINE  OF  THE  ARMY 

1718.  Composition    of    cavalry    units [; 

squadrons;  headquarters  troops; 
machine-gun     troops;      supply 
troops]. 
1719-1722.  (Superseded.) 

1723.  Colored  cavalry  regiments. 

1724.  Dismounted. 

1724a.  Veterinarians [;  number;  ap- 
pointment; qualifications;  part 
of  medical  department;  rank, 
pay  and  allowances;  promo- 
tion; retirement  of  veterina- 
rians now  in  service;  reserve 
veterinarians]. 

1725.  Artillery;   regimental  organization 

discontinued. 

1726.  Artillery;    master  electricians. 

1727.  Organization  of  artillery  as  coast 

artillery  and  field  artillery; 
Chief  of  Artillery  to  be  Chief 
of  Coast  Artillery. 

1728.  Appointment  to  vacancy  in  office 

of  Chief  of  Coast  Artillery, 
and  promotion  to  position  va- 
cated. 

1729.  Coast  artillery  defined. 

1730.  Field  artiUery  defined. 

1731.  Composition  of  corps  of  coast  ar- 

tillery. 

1731a.  Coast  Artillery  Corps[;  compo- 
sition of]. 

1731b.  Chief  of  Coast  Artillery;  rank, 
pay,  and  allowances. 

(3598) 


Sec. 

1732.  Composition  of  company  of  coast 

artillery. 

1733.  (Superseded.) 
1734-1736.  (Superseded.) 

1736a.  Composition  of  field  artillery 
units[;  ammunition  batteries 
and  battalions,  depot  batteries 
and  battalions,  and  artillery 
parks;  regiments;  gun  or 
howitzer  batteries;  headquar- 
ters companies;  supply  com- 
panies; gun  or  howitzer  bat- 
talions]. 

1737,  Pay  and  allowances  of  noncom- 

missioned officers  and  other  en- 
listed men;  additional  pay,  and 
limitations  thereof. 

1738.  Composition     of    infantry     regi- 

ment;   pay  and  allowances  of 
battalion     adjutants,     quarter- 
masters, and  commissaries;    in- 
fantry   band;     composition    of 
company. 
1738a.  Composition  of  infantry  units[; 
regiments;  battalions;  compa- 
nies; headquarters  companies; 
machine-gun  companies;    sup- 
ply companies]. 

(Superseded.) 

Colored  infantry  regiments. 

Philippine  Scouts;  enlistment  and 
organization ;  limitation  of  nnm« 
her,  and  of  total  enlisted  force 
of  line  of  Army ;  officers  of  na- 
tive organizations. 

Philippine  Scouts;  office  of  cap- 
tain as  grade  in  military  estab- 
lishment; appointment  of  cap- 
tains. 

Philippine  Constabulary;  detail 
of  officers  of  Army  for  service 
as  chief  and  assistant  chiefs. 

Philippine  Constabulary;  assist- 
ance of  Philippine  Scouts. 

Porto  Rico  regiment  of  infantry; 
composition  and  organization; 
pay  and  allowances;  selection 
and  appointment  of  officers;  en- 
listments. 

Porto  Rico  regiment  of  infantry; 
composition    and    organization ; 


1739. 
1740. 
1741. 


1742. 


1743. 


1744. 
1745. 


1746. 
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details,  appointments,  and  pro- 
motions of  officers;  enlistments, 
and  reserve  of  enlisted  men  who 
have  served ;  pay  and  allow- 
ance. 

1747.  Porto  Rico  regiment  of  infantry;     ^ 

term    of    enlistment;     re-fenlist- 

ments.  1767. 

1748.  Porto  Rico  regiment  of  infantry; 

designation;   composition. 

1749.  (Superseded.)  1768. 

1750.  Porto  Rico  regiment  of  infantry; 

captains    and    lieutenants    for- 
merly appointed  to  be  re-com- 
missioned. 
1750a.  Porto  Rico  regiment  of  infan- 
try; permanent  captains  to  be      1769. 
recommissioned  as  captains  of 
infantry  of  Army;  rank;  com- 
putation of  time  of  service. 
1751-1753.  (Superseded.) 
1753a.  Porto  Rico  Regiment  of  Infan- 
try [;     promotions;     detail    of 
colonel;     enlisted    men;     pay 
and  allowances]. 

1754.  Indian  scouts. 

1755.  Indian   scouts;    employment  con- 

tinued. 

1756.  Lieu  tenant-General;    vacancy  not 

to  be  filled,  and  office  to  cease. 

1757.  Aids  of  major  and  brigadier  gen- 

erals. 

1758.  (Superseded.) 

1758a.  Composition  of  brigades,  divi- 
sions, etc[;  army  corps  and 
armies]. 

STAFF  CORPS  AND  DEPART- 
MENTS 

1759.  General  Staflf  Corps  established. 

1760.  Duties  of  General  Staff  Corps. 

1761,1702.   (Superseded.) 

1762a.  The  General  Staff  Corps[;  com- 
position of;  president  of  Army 
War  College;  detail  of  offi- 
cers to;  assignment  to  duty 
with  branches  of  Army;  re- 
turn to  duty  with  army 
branches;  detail  to  duty  in 
District  of  Columbia;  duties 
of  General  Staff  Corps;  mobile 
army  division  and  Coast  Ar- 
tillery division  abolished;  busi- 
ness transacted  in  transferred 
to  Chief  of  Coast  Artillery 
and  Adjutant  General;  pro- 
motions while  serving  on  Gen- 
eral Staff  Corps]. 

1763.  Duties  of  Chief  of  Staff;  acts  au- 

thorizing aids-de-camp  and  mili- 
tary secretaries  not  to  apply. 
17(J3a.  Army  War  college;   purpose  of. 
1763b.  Army  War  college;    supervision 

by  General  Staff  Corps;    de-      1779a. 
tail  of  officers  to. 

1764.  The  Adjutant  General's  Depart- 

ment. 1780. 

1765.  Former  Assistant  Adjutants-Gen- 

eral required  to  perform  duties 
of  Aieistant  Inspectors-GeneraL 

1766.  Officers  of  former  Adjutant-Gen- 

eral's Department  and  of  Rec- 
ord and  Pension  Office  consoli- 


1770. 

1771. 
1772. 

1773. 
1774. 

1775. 

1775a 

1775b 


1776. 
1777. 

1778. 
1779. 


dated  as  Military  Secretary's 
Department  and  Military  Sec- 
retary's Office  of  War  Depart- 
ment; appointments,  promotions, 
details,  rank,  and  titles  of  of- 
ficors;  supervision  of  Chief  of 
Staff. 

Existing  officers  and  total  num- 
ber of  officers  of  Army  not  af- 
fected by  act. 

Vacancies  in  former  office  of  As- 
sistant Chief  of  Record  and 
Pension  Office;  change  of  titles 
of  said  office  and  of  former  of- 
fice of  Assistant  Adjutant-Gen- 
eral. 

Military  Secretary's  Department 
to  be  known  as  Adjutant-Gen- 
eral's Department,  and  Military 
Secretary's  Office  of  War  De- 
partment, as  Adjutant-Gener- 
al's Office;  titles  of  officers  of 
Department. 

Adjutant-General's  Department ; 
promotion  to  fill  vacancy  in 
grade  of  lieutenant-colonel. 

The  Inspector  General's  Depart- 
ment. 

Inspector  General's  Department; 
detail  of  officers  of  the  line  to 
act  as  Assistant  Inspectors 
General. 

(Superseded.) 

Inspector  General's  Department; 
expert  accountant. 

Judge-Advocate-General's  Depart- 
ment. 

.  The  Judge  Advocate  General's 
Department 

.  Promotion  of  officers  in  Judge 
Advocate  General's  Depart- 
ment; examinations;  retire- 
ment on  account  of  physical 
disability;  honorable  dis- 
charge;   re-examinations. 

(Superseded.) 

Duties  of  Judge- Advocate-Gen- 
eral. 

Duties  of  judge-advocates. 

Quartermaster  Corps  established 
by  consolidation  of  Quartermas- 
ter's, Subsistence,  and  Pay  De- 
partments; rank  and  titles  of 
officers,  filling  vacancies,  etc. ; 
noncommissioned  officers  and 
pay  clerks;  restrictions  of  de- 
tails to  fill  vacancies;  perform- 
ance of  duties  by  regimental, 
etc.,  quartermasters  and  com- 
missaries; Chief  of  Corps,  ap- 
pointment, rank,  etc.;  supervi- 
sion by  Chief  of  Staff. 

.  Quartermaster  Corps;  Chief  to 
be  Quartermaster  (3leneral  of 
the  Army. 

Quartermaster  Corps ;  certain 
civilian  employes  and  all  enlist- 
ed men  of  the  line  detailed  on 
extra  duty  to  be  replaced  by  en- 
listed men  of  the  corps;  com- 
position of  enlisted  force;  en- 
listment  of    civilian    employ^; 
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continued  «npk>yraent  of  ex- 
cepted civilians. 

1781.  Existing  oflScere   not  affected   by 

act. 

1782.  Quartermaster    Corps;     perform- 

ance of  duties  by  regimental, 
etc.,  quartermasters  and  com- 
missaries, or  other  officers  of 
Army. 

1783.  Quartermaster  Corps;  pay  clerlw; 

no  further  appointments. 

1784.  The  Quartermaster  Corps. 

1785.  Former  Quartermaster's   Depart- 

ment; employment  of  veterina- 
rians. 

1786.  (Superseded.) 

1787.  Former  Quartermaster's  Depart- 

ment ;  post  quartermaster-ser- 
geants. 

1788.  Former  Quartermaster's   Depart- 

ment ;  post  quartermaster-ser- 
geants;  increase  in  number. 

1788a.  Quartermaster  Corps;  quarter- 
master sergeants;  appoint- 
ment;   qualifications. 

1788h.  Quartermaster  Corps;  enlisted 
force;  pay  and  allowances; 
duties. 

1788c,  Field  clerks,  Quartermaster 
Corps;  qualifications;  allow- 
ances, etc 

1789.  Duties  of  former  Quartermaster'a 

Department. 

1790.  Quartermasters   to  perform   com- 

missary's duty. 

1791.  Supplies  to  naval  and  marine  de- 

tachments. 

1792.  Transportatioa  for  National  Mu- 

seum or  for  other  civil  or  naval 
departments. 

1793.  Composition    of    former    Subsist- 

ence Department. 

1794.  Former  Subsistence  Department; 

commissary-sergeants. 

1795.  Duties  of  former  Subsistence  De^ 

partment. 

1796.  Rations  to  naval  detachments. 

1797.  Composition   of  former  Pajr   De- 

partment 

1798.  Former    Pay    Department;     pay- 

masters' clerks. 

1799.  Former    I*ay    Department;     pay- 

masters' clerks'  pay,  etc.,  and 
right  of  retirement. 

1800.  Former    Pay    Department;     pay- 

masters' clerks  subject  to  arti- 
cles of  war. 

1801.  Duties  of  former  Paymaster-Gen- 

eral. 

1802.  Duties  of  former  Paymaster-Gen- 

eral as  to  accounts  of  paymas- 
ters, and  assignment  of  pay- 
masters* clerks  to  duty  in  office 
of  Paymaster-General. 
1808.  Duties  of  former  deputy  paymas- 
ters-general. 

1804.  Duties  of  former  paymasters. 

1805.  Right  of  command  of  officers  of 

former  Pay  Department. 

1806.  The  Medical  Department 

1807.  Composition  of  Medical  Corps. 
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1807a.  Medical  Corps;    composition  of. 

1807b.  Medical    Corps;     age    limit    of 

first    lieutenants    in    Medical 

Department 

1808.  Medical   Corps;     promotions   and 

appointments  to  fill  vacancies 
in  grades. 

1809.  Medical   Corps;    examination  for 

appointment. 

1810.  Medical  Corps;    examination  for 

promotion;  retirement  for  phys- 
ical disability  or  other  disqual- 
ification. 

1811.  Medical  Corps;    examination  for 

promotion ;  suspension  from  pro- 
motion of  major  found  <^squali- 
fied;  re-^xamination;  retire- 
ment 
1612.  Medical  Corps;  almoin tment  of 
contract  surgeons. 

1813.  Medical  Corps;   authority  of  con- 

tract surgeon  in  charge  of  bos- 
pi  taL 

1814.  Medical  Department;    officers  in 

former  department  not  affected 
by  act  except  as  provided. 

1815.  Medical    Department;     rank   and 

precedence  of  officers  of  former 
Department 
1815a.  Medical  Corps;   relative  rank. 

1816.  Medical  Reserve  Corps;   appoint- 

ment, authority,  etc.,  and  rank 
of  officers;  contract  surgeons 
^gible. 

1817.  Medical   Reserve  Corps;    service 

of  officers  on  active  duty;  dis- 
*charge  from  corps;  applications 
for  appointment  in  Medical 
Corps;  forfeiture  of  commission 
on  refusal  of  active  duty. 

1818.  Medical    Reserve   Corps;    officers 

on  active  duty  subject  to  army 
regulations;  rights  as  to  pay 
and  allowances,  retirement,  and 
pension;  appointment  in  time 
of  war  of  medical  officers  of 
volunteers. 

181^1829.  (Superseded.) 

1829a.  Enlisted  force  of  Medical  De- 
partment 

1830.  Matrons. 

1831.  Nurse    Corps;     composition;     ap- 

pointment and  qualifications  of 
nurses;    pay,  allowances,  etc. 

1882.  Nurse  Corps;  pay  and  allowanc- 
ai  and  leaves  of  absence  of  Su- 
perintendent and  members  of 
Corps. 

1832a.  Nurse  Corps;  allowances  to  Su- 
perintendent during  illness. 

1838.  Dental  Corps;  composition;  ap- 
pointment, promotions,  and  rank 
of  ofiicers;  pay  and  allowances, 
and  right  to  retirement;  quali- 
fications for  appointment;  ex- 
aminations. 

1833a.  Dental  surgeons. 

1834.  Dental  surgeons;    detail  to  Mili- 

tary Academy. 

1835.  Medical     Department;     right    of 

command  of  officers. 

1836.  Medical    Department;     duties   of 

officers. 
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1637.  Medical  Department;  otBcers  to 
unite  with  officers  of  the  line  in 
superintending  cooking  by  en- 
listed men. 

1838.  Medical. Department;   medical  of- 

ficers to  attend  families  of  offi- 
cers and  soldiers. 

1839.  Detail  of  officer  of  Medical  CJorps 

to  American  Red  Gross. 
1839a.  Detail  of  officers  of  Medical  De- 
partment to  military  relief  di- 
vision   of  American   National 
Red  Cross. 

1840.  Composition    of   Corps   of   Engi- 

neers, 

1841.  Corps    of    Engineers    increased; 

additional  officers;  payment  of 
officers  connected  with  river  and 
harbor  improvements  from  ap- 
propriations therefor ;  details 
of  assistant  engineers  in  employ 
of  Engineer  Bureau  of  War  De- 
partment; vacancies  in  grade 
of  second  lieutenant  to  be  filled 
by  promotion  of  cadets  of  Mili- 
tary Academy,  and  by  appoint- 
ments from  civil  life;  qualifica- 
tions and  examinations  of  civil- 
ians for  appointment. 

1842.  Composition   of  enlisted  force  of 

Corps  of  Engineers. 

1842a.  The  Corps  of  Engineers[;  regi- 
ments; battalions;  companies; 
band;  mounted  battalions  and 
companies;  part  of  line  of 
Army]. 

1842b.  Appointments  to  grade  of  sec- 
ond lieutenant  in  Corps  of 
Engineers. 

1843.  Corps  of  Engineers;   detail  of  of- 

ficers for  enlisted  force. 

1844.  Corps  of  Engineers;   duties  of  en- 

listed men. 

1845.  Corps  of  Engineers;    regulations 

of  snpplies. 

1846.  Corps    of    Engineers;     disburse- 

ments of  moneys  applicable  to 
works  under  construction. 

1847.  Corps    of    Engineers;     limits    of 

duty. 

1848.  The  Ordnance  Department [;  ord- 

nance sergeants;    appointments 
to  fill  vacancies  in  commission- 
ed personnel;  details  of  officers 
from  Army  at  large]. 
1848a.  Staff    of   army   or    corps   com- 
mander and   of  division  com- 
mander, may  include  chief  ord- 
nance officer. 

1849.  Ordnance  Department;   details  of 

officers  from  Army  at  large. 

1850.  Ordnance   Department;     rank   of 

officers  serving  by  detail. 

1851.  Ordnance-sergeants;    number  and 

duty. 

1852.  (Superseded.) 

1853.  Ordnance    Department;     enlisted 

force. 

1854.  Ordnance  I>epartment;    detail  of 

enlisted  men. 
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1855.  Ordnance   Department;    supplies. 

1856.  Ordnance  Department;    depots. 

1857.  Ordnance  Department ;  orders  for 

supplies. 

1858.  .Ordnance  Department;  reports  by 

Chief  of  Ordnance;  returns  of 
ordnance  stores,  supplies,  etc. 

1859.  Semiannual   returns   of  ordnance 

property. 

1860.  The  Signal  Corps[;   aviation  offi- 

cers;  enlisted  men]. 
1860a.  Proportion  of  privates   of  first 
class    to    privates    in    Signal 
Corps    and    Medical    Depart- 
ment. 

1861.  Signal  Corps;   designation  of  pri- 

vates. 

1862.  Signal    Corps;     additional    force 

for  service  in  Philippine  Is- 
lands and  Alaska. 

1863.  (Superseded.) 

1864.  Signal  Corps ;   detail  of  officer  as 

chief  of  telegraph  and  cipher 
bureau  of  Executive  Office. 

1865.  (Superseded.) 

1866.  Signal  Corps;    enlisted  men  may 

be  mounted. 

1867.  Signal    Corps;     duties   of   Chief 

Signal  Officer. 

1867a.  Signal  Corps;  aviation  section 
created;    duties. 

1867b.  Signal  Corps,  aviation  section; 
additional  officers  and  enlisted 
men;  detail  of  officers  from 
line  of  Army;  aviation  stu- 
dents. 

1867c.  Signal  Corps;  classes  of  avia- 
tion officers;  increased  pay  of 
aviation  students;  rank,  pay, 
and  allowances  of  aviation  of- 
ficers; number,  rating,  and 
increased  pay  of  aviation  en- 
listed men;  certificates  of 
qualification  for  detail  or  rat- 
ing; payment  to  widow  of  of- 
ficer or  enlisted  man  dying  as 
result  of  aviation  accident. 

1867d.  Donation  of  land  for  aviation 
field;  acceptance  by  President. 

1867e.  Investigation  of  military  reser- 
vations to  determine  suitabilT 
ity  for  aviation  purposes; 
purchase  of  other  land. 

1868.  Chaplains;  appointment;  number; 

qualifications;  assignment  to 
regiments,  etc.;  transportation 
to  be  furnished.  - 

1868a.  The  chaplains. 

1869, 1870.   (Superseded.) 

1871.  Chaplains;    qualifications. 

1872.  Chaplains ;    examination   for  ap- 

pointment. 

1873.  Rank,  etc.,  of  chaplains. 

1874.  Chaplains;    promotion  and   rank, 

pay,  and  allowances. 

1875.  Chaplains;   official  designation. 

1876.  Chaplains;   effect  of  act  as  to  ex- 

isting chaplains. 

1877.  Chaplains;  duties  as  Bcho<il-teach- 

ers. 

1878.  Chaplains;   duties  as  clergymen. 

1879.  Chaplains;    monthly  reports. 

1880.  Chaplains;    facilities  to. 
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1881.  Chiefs  of  corps  and  departments, 
how  selected. 

1881a.  The  OflScers'  Reserve  Corps[; 
establishment  of;  appoint- 
ment of  officers  to;  number 
of  officers;  discharge  of  offi- 
cers; Medical  Reserve  Corps 
abolished ;  commissions  and 
rank  of  officers].  * 

1881b.  The  Officers*  Reserve  Corps  in 
war[;  active  service;  com- 
mand, pay,  allowances,  and 
rank;  promotions;  retirement; 
pensions]. 

1881c.  Instruction  of  officers  of  the 
Officers*  Reserve  Corps[;  pay 
and  allowances;  appointment 
of  Volunteer  officers  to  Offi- 
cers' Reserve  Corps;  appoint- 
ment of  Regular  Army  offi- 
cers as  officers  of  Volunteers; 
service  in  Officers*  Reserve 
Corps  not  to  count  in  deter- 
mining relative  rank  of  Reg- 
ular Army  officers], 

1881d.  The  Reserve  Officers*  Training 
Corpse ;  senior  division;  jun- 
ior division]. 

1881e.  Units  of  Reserve  Officers' 
Training  Corps  at  educational 
institutions. 

1881f.  Units  of  Reserve  Officers' 
Training  Corps  at  educational 
institutions. 

1881g.  Training  for  Reserve  Officers' 
Training  Corps. 

1881h.  Membership  in  Reserve  Offi- 
cers* Training  Corps. 

18811  Details  of  Army  officers  to  edu- 
cational Institutions  having 
Reserve  Officers*  Training 
Corps  units. 

1881J.  Details  of  non-commissioned  of- 
ficers and  enlisted  men  of 
Regular  Army  or  Regular 
Army  Reserve  to  educational 
institutions  having  Reserve 
Officers*  Training  Corps  units. 

1881k.  Issue  of  arms,  etc.,  to  educa- 
tional institutions  having  Re- 
serve Officers*  Training  Corps 
units. 

1881L  Camps  for  instruction  of  mem- 
bers of  Reserve  Officers' 
Training  Corps. 

1881m.  Appointment  of  graduates  of 
Reserve  Officers*  Training 
Corps  as  officers  in  Officers* 
Reserve  Corps. 

1881n.  Subsistence  commutation  for 
members  of  Reserve  Officers* 
Training  Corps. 

1881nn.  Credit  for  other  military  in- 
struction. 

I88I0.  AppointmiBut  of  graduates  of 
educational  institutions  hav- 
ing military  instruction  as  of- 
ficers in  Officers'  Reserve 
Corps. 

1881p.  [Appointment  of  certain  officers 
of  Officers*  Reserve  Corps  as 
temporary  second  lieutenants 
in  Regular  Army.] 
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1881q.  Retirement  of  and  pensions  to 

reserve  officers  or  temporary 

second  lieutenants. 

ENLISTMENT     AND     DISCHARGE 
OF  ENLISTED  MEN;   ARMY 
RESERVE 
1882.  Maintenance  of  organizations  at 
maximum  strength  during  emer- 
gencies;   unassigned  recruits. 
1882a.  Maximum   strength    of   enlisted 
force  of  line  of  Regular  Ar- 
my;   maximum  number  of  un- 
assigned recruits. 
1882b.  Authorized  enlisted  strength  ex- 
clusive of  soldiers  under  sen- 
tence of  confinement  and  dis- 
honorable discharge. 
1882c  Maintenance    of    enlisted    force 

at  minimum  strength. 
1888.  Enlistment  in  excess  of  strength 
authorized,  to  fill  vacancies  in 
organizations  serving  out  of 
United  States  with  trained 
men. 

1884.  General  qualifications  for  enlist* 

ment. 

1885.  (Superseded.) 
1885a.  Enlistment  of  minors. 

1886.  Persons  not  to  be  enlisted. 

1887.  Premium  for  bringing  recruit. 
1887a.  Enlistments    through    postmas- 
ters. 

1888.  Term    of    enlistment;     qualifica* 

tions  for  enlistment  and  re-en- 
listment 

1889.  Limits  of  age  for  original  enlist- 

ments. 

1890.  Citizens  of  Porto  Rico  eligible  foi 

enlistment. 

1891.  Re-enlistment  in  time   of  war[; 

bounties]. 

1891a.  Enlistments  in  the  Regular  Ar- 
my[;  term  of;  furlough  and 
transfer  to  Regular  Army  Re- 
serve]. 

1891b.  Enlistment  not  complete  until 
time  lost  by  unauthorized  ab- 
sences, etc.,  is  made  good. 

1892.  Composition   of   Army    Reserve; 

re-enlistment  in  Army  at  large 
or  in   Army   Reserve;     enlist- 
ment of  discharged  soldiers  in 
Army  Reserve;    recall  of  fur- 
loughed    soldiers   by   President 
in   event   of   hostilities;    addi- 
tional   pay    for    such    service, 
and  pay  for  time  in  Reserve. 
1892a.  Composition  of  the  Regular  Ar- 
my Reserve. 
1892b.  Assignment  of  members  of  Reg- 
ular Army  Reserve  to  Regu- 
lar Army   organizations;    or- 
ganization   into    units,    etc.; 
field  training;   pay. 
1892a  Regular  Army  Reserve  in  time 
of  war[;   pay  and  allowances; 
retirement,    retired    pay    and 
pensions]. 
1892d.  Use    of    other    departments    of 
the  government   [for   mobiliz- 
ing, etc..  Regular  Army  Re- 
serve, etc]. 
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1892e.  The  Enlisted  Reserye  Corps[; 
grades;  certificates;  rosettes; 
assignment  to  Regular  Army; 
organization  into  units;  pay 
and  allowances;  uniforms, 
clothing  anl  equipment;  dis- 
charge; aciive  service;  mus- 
tering into  service  as  volun- 
teersl. 

1892f.  Enlisted  men  prohibited  from 
civil  employment 

1893.  Discharge  by  purchase. 

1894.  Final  discharge  of  enlisted  men 

[in  Regular  Army]. 


PROMOTION,  DETAILS  TO  STAFF, 
AND  APPOINTMENTS  FROM 
ENLISTED  FORCE  AND  FROM 
CIVIL  LIFE;  RANK  AND 
PRECEDENCE;  MEDALS  OF 
HONOR ;  CERTIFICATES  OF 
MERIT;  MILITART  BADGES; 
PROTECTION  OF  THE  UNI- 
FORM 

1895.  Promotions  by  seniority,  subject 

to  examination. 

1896.  Assignments  and  transfers  of  of- 

ficers to  regiments,  and  ap- 
pointments in  line  of  Army,  to 
be  by  commission  in  each  arm 
of  the  service. 

1897.  Examinations  for  promotion;    re- 

tirement on  failure  in  physical 
examination;   discharge  on  fail- 
ure on  re-examination;    special 
boards  for  examination  of  offi- 
cers appointed   from   civil  life, 
or  who  were  officers  of  volun- 
teers only  or  of  militia,  or  were 
enlisted  men. 
1897a.  Examinations     for     promotion; 
existing     laws     extended     to 
grades    below   brigadier   gen- 
eral;   scope   of   examinations 
of  officers  in  grades  of  major 
and  lieutenant  coloneL 

1898.  Examinations  of  officers  of  Corps 

of  Engineers  and  Ordnance  De- 
partment who  were  officers  or 
enlisted  men  in  Army,  Navy,  or 
Marine  Corps,  during  war  of 
the  rebellion,  to  be  conducted 
as  examinations  of  other  offi- 
cers in  said  Corps  and  Depart- 
ment. 

1899.  Advancement  to  higher  grades  of 

officers  who  lost  in  lineal  rank 
through  former  system  of  regi- 
mental promotion. 

1899a.  Advancement,  on  increase  in 
arm,  corps,  or  branch  of  serv- 
ice, to  higher  rank  of  officers 
losing  files  in  lineal  rank  on 
failure  to  pass  examination 
for  promotion. 

1899b.  Equalisation  of  inequalities  in 
past  promotions ;  temporary 
increase  in  number  of  colo- 
nels in  Cavalry  and  Infantry. 

1899c  Equalization  of  inequalities  of 
promotions  due  to  increase  of 


See. 

number  of  officers  of  line; 
filling  vacancies  in  any  arm  by 
promotion  or  transfer  without 
promotion  of  officers  of  other 
branches  of  line. 

1899d.  Promotions  or  transfers  of  of- 
ficers of  one  branch  of  line  to 
other  branches;  computation 
of  length  of  commissioned 
service;  preservation  of  right 
to  promotion  in  accordance 
with  relative  order  in  lineal 
lists;  continuance  of  losses  of 
files. 

1899e.  Appointment  to  higher  grade  of 
officers  of  Public  Health  Serv- 
ice detailed  for  duty  with 
Isthmian  Canal  Commission. 

1899f.  Numbers  of  grades  provided  for 
to  be  temporarily  increased; 
major  general  in  Medical  De- 
partment to  be  head  of  de- 
partment; act  not  to  affect 
promotion,  etc.,  of  other  offi- 
cers. 

1899g.  Rank  of  officers  promoted  un- 
der Act  March  4,  1915,  c.  167. 

1900.  Examinations  in  Engineer  Corps. 

1901.  Examinations  in  Engineer  Corps 

after  fourteen  years*  service. 

1902.  Examinations    in    Ordnance    De- 

partment. 

1903.  Examinations   in    Ordnance    De- 

partment. 

1904.  Examinations  in  Signal  Corps. 

1905.  Promotions     of    officers     holding 

permanent  appointments  in  cer- 
tain staff  corps  or  departments, 
etc.;    details  from   line   to   fill 
vacancies;       appointments      of 
chiefs  of  staff  corps  or  depart- 
ments;     retirement    of     officer 
while  serving  as  such  chief. 
1905a.  Temporary  vacancies  in  Regu- 
lar   Army    through    appoint- 
ments   of    officers    to    higher 
volunteer  rank  to  be  filled  by 
temporary     promotions,     and 
temporary     details     to     staff 
corps  and  departments,   etc.; 
permanent   commissions,   etc., 
not  affected  by  service  under 
temporary  commissions. 
1905b.  Appointments  in  staff  corps  or 
departments   to   officers   with 
rank  above  grade  of  colonel. 

1906.  Details  from  line  to  staff  and  ap- 

pointments   in    staff;     time   of 
service  of  officer  not  to  extend 
beyond  date  of  retirement. 
1906a.  Details  from  line  to  staff;    de- 
tail  of   majors   in    Ordnance 
Department  without   compul- 
sory service  out  of  that  de- 
partment 

1907.  Details  to  aviation  duty;   limiU- 

tion  of  number;  tour  of  detail 
of  officers  below  grade  of  lieu- 
tenant colonel  not  limited. 

1908.  Details  from  line  to  staff ;  vacan- 

cies in  line  to  be  filled  by  pro- 
motions and  return  of  officers 
from  staff. 
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1908a.  Temporary  vacancies  in  Begu- 
lar  Army  due  to  details  to  the 
National     Guard  [;      appoint- 
ments and  details  to  fill]. 
1009.  Details  from   line   to   staff;    ap- 
pointment   to    office    in    staff 
above   colonel   to   create   a  va- 
cancy to  be  filled;    officer  to  re- 
tain   former    relative    position; 
officers  holding  under  previous 
appointments  not  affected. 

1910.  Details  from  line  to  staff;    eligi- 

bility of  officers;  service  with 
troops  as  staff  officer  to  be 
deemed  duty  with  line. 

1911.  Provisional    promotion   of   officer 

pending  examination. 

1912.  Promotions  to  fill  vacancies  cre- 

ated by  act;  appointments  of 
persons  having  served  as  volun- 
teers, and  of  enlisted  men  of 
the  Regular  Army  or  volun- 
teers. 

1913.  Commissions  of  existing  officers 

of  Regular  Army  not  affected. 

1914.  Graduates   of   Military  Academy 

to  be  commissioned  second  lieu- 
tenants. 

1915.  Number  of  attachments  by  brevet 

rank. 

1916.  Examinations  of  enlisted  men  for 

promotion. 

1917.  Examinations    of    enlisted    men; 

examining  boards. 

1918.  Examinations    of    enlisted    men; 

appointments  to  vacancies  in 
grade  of  second  lieutenant;  cer- 
tificates of  eligibility. 

1919.  Examinations    of    enlisted    men; 

privileges  of  holder  of  certifi- 
cate of  eligibility;  certificate 
vacated  by  sentence  of  court- 
martiaL 

1920.  Appointments  to  fill  vacancies  in 

grade  of  second  lieutenant;  or- 
der of  appointment. 

1920a.  Appointments  to  fill  vacancies 
in  grade  of  second  lieutenant; 
order  of  appointment. 

1920b.  Original  appointments  to  ^rade 
of  second  lieutenant  to  be 
provisional. 

1920c  Ldneal  and  relative  rank  of  of- 
ficers appointed  to  original 
vacancies  in  grade  of  second 
lieutenant. 

1920d.  Recommissioning  honorably  dis- 
charged officers. 

1920e.  Data  of  persons  qualified  for 
appointment  as  commissioned 
officers  of  Army. 

1921.  Time  of  actual  service  considered 

in  fixing  rank. 

1922.  Prior    commissioned     service    in 

Marine  Corps  to  be  credited  in 
determining  rank. 

1923.  Service  as  cadet  not  to  be  count- 

ed in  computing  length  of  serv- 
ice. 

1924.  Rank  and  military  service  of  offi- 

cers of  the  line;  mode  of  stat- 
ing in  Army  Register. 

(3604) 


Seo. 

1925.  Brevets. 

1926.  Date  of  brevet  commission. 

1927.  Assignment  to  duty  according  to 

brevet  rank. 

1928.  Assignment  to  duty  according  to 

brevet  rank  only  during  hostili- 
ties. 

1929.  Brevets  for  services  against  In- 

dians. 

1930.  Date  of  brevet  commissions  un- 

der provisions  of  act. 

1931.  Brevet  to  confer  no  privilege  of 

precedence  or  command. 

1932.  Brevets  for  service  in  volunteer 

forces. 

1933.  Uniform  and  title  [of  brevetted 

officers]. 

1934.  Privileges  on  account  of  volunteer 

service  during  rebellion. 

1935.  Privileges  on  account  of  service 

in  Regular  Army  during  rebel- 
lion. 

1936.  Privileges  on  account  of  service 

during  or  since  war  with  Spain. 

1937.  Medals  of  honor  for  distinguished 

services. 

1938.  Additional   medals  of  honor   for 

distinguished  services. 

1939.  Rosettes  and  ribbons  to  be  issued 

to  holders  of  medals  of  honor. 

1940.  Additional    medals   of   honor   for 

distinguished  gallantry  in  ac- 
tion; issue  of  medals,  etc.,  to 
replace  those  issued  under  pre- 
vious provisions. 
1940a.  Investigations  concerning  med- 
als of  honor. 

1941.  Medals  of  honor  replaced  not  re- 

quired to  be  surrendered. 

1941a.  Army  and  Navy  medal  of  honor 
roll;  persons  eligible;  appli- 
cations for  entry  on. 

1941b.  Army  and  Navy  medal  of  honor 
roll;  duties  of  Secretaries  of 
War  and  Navy;  certificates 
to  persons  enrolled. 

1941c.  Army  and  Navy  medal  of  honor 
roll;  pensions  to  persons  en- 
rolled on. 

1941d.  Army  and  Navy  Medal  of  honor 
roU;  pensions  to  person  en- 
rolled in;    payment. 

1941e.  Army  and  Navy  medal  of  honor 
roll;  pensions  to  person  en- 
rolled on. 

1942.  Certificates  of  merit  for  privates. 

1943.  Certificates   of   honorable   service 

for  military  telegraphers. 

1944.  Army  corps  badges. 

1945.  Military  society  badges. 

1946.  Military  society  badges. 

1947.  Military  society  badges. 

1948.  Regular  Army  and  Navy  Union 

badge. 

1949.  Army  and  Navy  Union  badge. 

1949a.  Protection  of  the  uniform  [;  per- 
sons entitled  to  wear;  pun- 
ishment]. 

1949aa.  Provisions  relating  to  protec- 
tion of  the  uniform  applicable 
to  Coast  Guard. 
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MILITARY  SUPPLIES  AND 

STORES;  PUBLIC  MONEYS 
AND  OTHER  PROPERTY; 
TRANSPORTATION 

1950.  Officers    of    Quartermaster's    De- 

partment not  to  trade. 

1951.  System     of     accountability     for 

quartermaster's   supplies. 
1951a.  Accounting  for  army  supplies. 

1952.  Moneys  from  disposition  of  quar- 

termaster's   supplies    or    stores 
to  remain  available  throughout 
following  fiscal  year. 
1952a.  Application   of   moneys   arising 
from  sales  of  subsistence  sup- 
plies or  stores. 

1953.  Officers    of    Subsistence    Depart- 

ment not  to  trade. 

1954.  Sales  to  officers  and  enlisted  men; 

credit  sales. 

1964a.  Sales  to  officers  and  enlisted 
men  of  Army,  Navy,  and  Ma- 
rine Corps. 

1954b.  Sales  of  articles  of  quartermas- 
ter property  to  officers  of 
Navy  and  Marine  Corps. 

1955.  Sales  of  rations  to  officers. 

1956.  Sales  of  tobacco  to  enlisted  men. 

1957.  Sales  of  subsistence  stores  to  of- 

ficers and  enlisted  men  of  Sig- 
nal Corps. 
1957a.  Application    of   moneys   arising 
from     disposition     of     Signal 
Corps  supplies  and  equipment 

1958.  Sales  of   subsistence   supplies   to 

officers  and  enlisted  men  at  cost 
prices. 

1959.  Purchase  of  subsistence  stores  for 

sale;  appropriations  and  pro* 
ceeds  of  sales  available. 

1960.  Purchase  of   exceptional   articles. 

for  sale. 

1961.  Sales  of  subsistence   supplies  to 

other  bureaus  of  War  Depart- 
ment or  to  other  executive  de- 
partments; payments  in  cash; 
prices. 

1962.  Sales  of  medical  supplies  to  civil- 

ian employes. 

1963.  Application    of    moneys    arising 

from  dispositions  of  medical 
and  hospital  supplies. 

1963a.  Issue  by  Secretary  of  War  and 
Secretary  of  the  Navy  of  ar- 
ticles of  equipment  for  organ- 
izations formed  by  American 
National  Red  Cross. 

1963b.  Regulations  to  provide  for  re- 
turn of  articles  of  equipment 
loaned;  bonds  for  safe-keep- 
ing and  return. 

1963c.  Sales  of  medical  supplies  and 
equipment  to  American  Na-' 
tional  Red  Cross. 

1963d.  Issue  of  quartermaster  supplies 
and  stores  to  certain  educa- 
tional institutions;  bond  for 
return. 

1964.  Application     of     funds     received 

from  transfer  of  military  stores, 
etc.,  to  Insular  Department  of 
Philippines. 
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1965.  Application   of   deductions   made 

from  carriers  for  loss  of  or 
damage  to  military  stores  in 
transit. 

1966.  Bonds   of  disbursing   officers,   by 

whom  to  be  given. 
1966a.  Waiver  of  provisions  of  preced- 
ing section. 

1967.  Renewing  bonds  of  paymasters. 

1968.  Returns  of  ordnance ;   damages. 

1969.  Returns  of  clothing  and    camp- 

equipage. 

1970.  Returns  of  Signal  Service  prop- 

erty ;  regulations  relating  there- 
to. 
1970a.  Returns  of  Signal  Service  prop- 
erty semiannually  or  oftener. 
1970b.  Exchange   by   Signal   Corps   of 
typewriters    and    adding    ma- 
chines. 

1971.  Officers    accountable    for    public 

property  to  obtain  certificates 
of  nonindebtedness,  etc.,  before 
final  payment  to  them  on  dis- 
charge. 

1972.  Sales  of  stores. 

1972a.  Exchange  of  old   for  new  ma- 
chinery and  equipage. 

1973.  Arms  and  accouterments  in  pos- 

session of  persons  not  soldiers. 

1974.  Transport  service  not  to  be  dis- 

continued    without     action     of 
Congress. 
1974a.  Transportation  systems  in  time 
of    war;     President    to    take 
over  and  control. 

1975.  Steamships   in    transport    service 

not  to  be  disposed  of  without 
consent  of  Congress. 

1976.  Transportation  on  vessels  for  of- 

ficers, etc.,  of  Navy  and  Marine 
Corps,  and  other  Government 
officers,  etc.,  and  for  general 
passengers  to  Island  of  Guam. 

1977.  Transportation  on  vessels  for  offi- 

cers, etc.,  of  Revenue-Cutter 
Service  and  for  secretaries  and 
supplies  of  Young  Men's  Chris- 
tian Association. 

1978.  Transportation     on     vessels     for 

merchandise  to  island  of  Guam. 

MILITARY  POSTS  AND  GARRI- 
SONS; BARRACKS  AND  QUAR- 
TERS; MOBILIZATION,  ETC., 
STATIONS 

1979.  Military  posts  not  to  be  establish- 

ed without  express  authority  of 
Congress. 

1980.  Military   headquarters,   where   to 

be  established. 
1980a.  Headquarters  clerks  designated 
Army  field  clerks;   allowances. 

1981.  Permanent  barracks. 

1982.  Expenditures   on   buildings,   mili- 

tary posts,  and  grounds  restrict- 
ed;  contracts  therefor. 

1983.  Officers'   quarters;    limitation   of 

expenditures. 

1984.  Artillery    barracks    for    seacoast 

defenses;  limitation  of  expen- 
ditures. 
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1985.  Hospital  stewards'  quarters;  con- 

struction at  posts  to  be  desig- 
nated;  contracts  therefor. 

1986.  Expenditures  at  posts;    purposes 

specified. 

1987.  Expenditures  for  post  gardens  oi 

exchanges  forbidden. 

1988.  Post  and  garrison  schools. 
1988a.  Instruction   additional    to    mili- 
tary training. 

1988b.  Rooms  for  post-oflSce  purposes, 

1989.  Young  Men's   Christian   Associa- 

tion buildings  authorized. 
1989a.  Buildings  for  supplies  of  Amer- 
ican National  Red  Cross. 

1990.  Sale,  etc.,  of  beer,  wine,  or  intox- 

icating liquors,  in  post  exchang- 
es, canteens,  army  transports, 
etc.,  prohibited. 
1990a.  Land   for   permanent   mobiliza- 
tion,   etc.,    stations;     accept- 
ance   by    Secretary    of   War; 
investigation  of  other  tracts; 
report 

GENERAL    PROVISIONS    OF    OR- 
GANIZATION 

1991.  Existing    commissions     and     ap- 

pointments not  vacated  by  this 

Title. 
1991a.  Existing  laws  not  affected. 
1991b.  Increase  to  be  made  in  five  in- 
crements. 

1992.  Army   not   to  be  used   as   posse 

comitatus. 

1993.  Accepting  or  holding  civil  ofiSce. 

1994.  Accepting   or   holding   diplomatic 

or  consular  office. 

1995.  Civil  employment  prohibited. 

1996.  Performance  of  duties  of  chief  of 

military  bureau  of  War  Depart- 
ment, during  his  absence,  by  of- 
ficer of  department  or  corps. 

1997.  Details  of  officers  of  active  list 

as  inspectors  and  instructors  of 
organized  militia;    number  and 
proi)ortion    of   line   officers   de- 
tached;     filling     vacancies     in 
grades     of     second     lieutenant 
caused  by  details. 
1997a.  The  detached  officersE;    details 
to  duty  with  National  Guard, 
etc.;  number  of  officers j  pro- 
motions to  fill  vacancies;  time 
of  service  on  detached  list]. 
1997b.  Arm  from  which  detail  shall  be 
made  to  vacancy  in  Detached 
Officers*  List. 

1998.  Details    of   officers   requested    by 

governments  of  Cuba  or  Pan* 
ama. 

1999.  Limitation   of   time    of   detached 

duty  of  officers  of  line;    forfei- 
ture of  pay  of  superior  permit- 
ting officer  to  remain  detached ; 
exceptions;    restriction    of   cer- 
tain details. 
1999a.  Limitation   of   time   of   detach- 
ment or  detail  of  officers  for 
duty  in  Judge  Advocate  Gen- 
eral's Department 
1999b.  Detachment  from   command   or 
detail  to  duty  to  study  law. 
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1999c.  Limitation  of  time  of  detached 
duty  of  officers  of  line  with 
rank  of  colonel,  lieutenant- 
colonel,  or  major;  forfeiture 
of  pay  of  superior  permitting 
officer  to  remain  detached; 
exceptions;  computation  of 
time  of  actual  presence  for 
duty. 

1999d.  Limitation  of  tour  of  duty  of 
officers  or  enlisted  men  in 
Philippine  Islands  or  in  Pan- 
ama Canal  Zone. 

2000.  Restoration  of  dismissed  officers. 

2001.  Officers  dropped  for  desertion. 

2002.  Officers  dropped  for  absence  with- 

out leave  or  in  confinement  in 
prison,  etc.,  after  conviction  by 
civil  court. 

2003.  Officers    dismissed    by    President 

may  demand  trial. 

2004.  Enlisted  men  not  to  be  used  as 

servants. 

2005.  Enlistment  of  cooks. 

2006.  Superintendence  of  cooking. 

2007.  Labor  detail. 

2008.  Details   to    special    service    from 

forces  in  the  field. 

2009.  Details    of   enlisted    men    at    re- 

cruiting stations. 

2010.  Details  of  enlisted  men  at  recruit 

depots  and  military  prison. 
2010a.  Rank,   etc.,   of  one   of  enlisted 
men  detached  for  duty  at  re- 
cruit depots. 

2011.  Recruit    and    prison    companies; 

noncommissioned  officers,  etc. 

2012.  Recruiting  depots;  temporary  ser- 

geants and  corporals. 

2013.  Recruiting  depots;  infantry  bands. 

2014.  Detail    of   enlisted    men    for    re- 

mount detachments  at  remount 
depots;  noncommissioned  offi- 
cers, etc. 

2015.  Detail  of  enlisted  men  as  steno- 

graphic reporters  for  courts- 
martial,  etc. 

2016.  Service    school    for   cavalry    and 

light  artillery. 
2016a.  Assignment   of  second   lieuten- 
ants in  Field  Artillery  to  bat- 
teries at  School  of  Fire  for 
Field  Artillery. 

2017.  Details   from    enlisted    force    for 

school  detachments  at  service 
schools. 

2018.  Exemption  from  arrest. 

2019.  Laundresses    not    to    accompany 

troops. 

ORGANIZATION  OF   VOLUNTEER 
ARMY 

'2020-2026.  (Superseded.) 

2026a.  Volunteer  forces  raised  and 
maintained  only  during  war; 
term  of  enlistment;  time  for 
muster  out  of  service. 

2026b.  Proclamation  of  President  call- 
ing for  volunteers;  regula- 
tions and  organization;  re- 
ceiving organizations  of  land 
militia;   apportionment  of  en- 
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listed  men  among  the  states, 
etc 
Volunteer  forces  subject  to 
laws,  etc.,  governing  Regular 
Army;  promotion,  etc.;  or- 
ganization of  units  of  line, 
etc.;  organization  into  bri- 
gades, divisions,  and  higher 
units;  personnel  of  Medical 
Department;  organization  of 
coast  defenses,  etc.,  and  of 
adjuncts  not  otherwise  pro- 
vided for.  . 

2026d.  Appointment  of  volunteer  oflB- 
cers;  limitation  of  number 
and  grades. 

2026e.  Appointment  of  volunteer  staff 
officers;   limitation  of  number. 

2026f.  Selection  and  apportionment  of 
volunteer  officers;  limitation 
of  number  of  Regular  Army 
officers  holding  volunteer  com- 
missions; Regular  Army  com- 
missions, etc.,  not  affected  by 
service  under  volunteer  com- 
missions. 

2026g.  Recruiting  in  time  of  war,  etc.; 
rendezvous  and  depots;  addi- 
tional volunteer  officers  for 
recruiting  duty;  organization 
for  instruction  and  discipline. 

2026h.  Employment  of  retired  officers 
and  enlisted  men  in  recruit- 
ing; rank,  pay,  and  allowanc- 
es; reversion  on  muster  out 
to  retired  status. 
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20261.  Assignment  to  duty  and  trans- 
fers of  officers;  restriction  of 
command  of  medical  officers, 
detailed  as  consulting  sur- 
geons, over  hospitals;  detail 
of  medical  inspectors. 

2026J.  Volunteer  forces  on  same  foot- 
ing as  Regular  Army  as  to 
pay,  allowances,  and  pensions. 

2027.  Maximum  strength  of  volunteer 
organizations  to  be  maintained. 

2028-2031.  (Superseded.) 

2032.  (Transferred.) 

2033.  (Superseded.) 

2034.  Additional  paymasters. 

2035.  Additional     paymasters;      service 

temporary. 
2036,2037.  (Superseded.) 

2038.  Extra  pay  to  volunteers  on  mus- 

ter out,  in  lieu  of  leaves  of  ab- 
sence and  furloughs. 

2039.  Extra  pay  to  volunteers  on  mus- 

ter out  payable  to  heirs  or  le- 
gal representatives  of  officers  or 
enlisted  men  dying  in  service. 

2040.  (Superseded.) 

2041.  Examinations  of  officers  of  Vol- 

unteer Army. 

2042.  Examinations  for  commissions  in 

volunteer  forces. 

2043.  Mustering   officers   authorized    to 

administer  oaths. 

2044.  Volunteer  regiments  mustered  out 

authorized  to  retain  colors. 


§  1714.  (Act  April  22,  1898,  c.  187,  §  1.)  National  forces;  liabUity 
to  military  duty. 
All  able-bodied  male  citizens  of  the  United  States,  and  persons 
of  foreign  birth  who  shall  have  declared  their  intention  to  become 
citizens  of  the  United  States  under  and  in  pursuance  of  the  laws 
thereof,  between  the  ages  of  eighteen  and  forty-five  years,  are  here- 
by declared  to  constitute  the  national  forces,  and,  with  such  excep- 
tions and  under  such  conditions  as  may  be  prescribed  by  law,  shall 
be  liable  to  perform  military  duty  in  the  service  of  the  United 
States.  (30  Stat.  361.) 

This  section  and  sections  1715,  1716,  post»  were  part  of  an  act  entitled 
"An  act  to  provide  for  temporarily  increasing  the  military  establishment  of 
the  United  States  in  time  of  war,  and  for  other  purposes.** 

Sections  4-14  of  the  act,  relating  to  the  Volunteer  Army,  are  set  forth  or 
referred  to  post,  SS  2020-2041. 

Notes  of  Decisions 


Powers  of  congress.— The  organiza- 
tion of  the  army  of  the  United  States 
is  specifically  conferred  by  the  constitu- 
tion upon  congress.  Ex  parte  Rielly 
(N.  Y.  1867)  2  Abb.  Prac.   (N.  S.)  334. 

Powers  of  states.— The  laws  and  reg- 
ulations for  the  efficiency  of  the  United 
States  army  being  vested  by  the  con- 
stitution in  the  general  government, 
the  states  cannot,  either  through  their 
legislative  or  judicial  departments,  reg- 
ulate or  circumscribe  the  powers  of  the 
United  States  in  reference  thereto.  In 
re  Fair  (C.  C.  1000)  100  Fed.  .149. 

Persons  subject  to  service.— Every 
citizen  of  sufficient  age  and  capacity  is 
under    obligation    to    render    military 


service  to  the  country,  when  required, 
and  is  subject  to  draft  for  such  serv- 
ice. Lanahan  v.  Birge  (1862)  30  Conn. 
438. 

There  is  nothing  in  this  act  to  sug- 
gest an  age  limit  in  the  volunteer  army 
differing  from  that  in  the  regular  army, 
and  it  does  not  affect  R.  S.  §  1117,  post, 
S  1885.  In  re  Burns  (C.  C.  1898)  87 
Fed.  796. 

^—  Aliens.— A  resident  alien  who 
has  declared  his  intention  to  become  a 
citizen  of  the  United  States,''  and  has 
exercised  the  rights  of  citizenship,  is 
liable  to  be  drafted  into  the  military 
service  of  the  United  States.  In  re 
Wehlitz  (1863)  16  Wis.  443,  84  Am. 
Dec.  700. 


Digiti: 


im^oogle 


§   1715  THE  ARMY  (Tit  14 

§  1715.  (Act  April  22, 1898,  c.  187,  §  2.)  Active  land  forces;  Army 
and  militia ;  Regular  Army  and  Volunteer  Army. 
The  organized  and  active  land  forces  of  the  United  States  shall 
consist  of  the  Army  of  the  United  States  and  of  the  militia  of  the 
several  States  when  called  into  the  service  of  the  United  States: 
Provided,  That  in  time  of  war  the  Army  shall  consist  of  two 
branches  which  shall  be  designated,  respectively,  as  the  Regular 
Army  and  the  Volunteer  Army  of  the  United  States.  (30  Stat. 
361.) 

This  section  may  be  regarded  as  superseded,  at  least  in  part,  by  Act  April 
25,  1914,  c.  71,  §  1,  38  Stat.  347,  which  provided  that  "The  land  forces  of 
the  United  States  shall  consist  of  the  Regular  Army,  the  organized  land 
militia  while  in  the  service  of  the  United  States,  and  such  volunteer  forces  as 
Congress  may  authorize,"  and  by  Act  June  3,  1916,  c.  134,  §  1,  post,  §  1715a, 
providing  that  the  Army  of  the  United  States  shall  consist  of  the  Regular 
Army,  the  Volunteer  Army,  the  Officers'  Reserve  Corps,  the  Enlisted  Re- 
serve Corps,  the  National  Guard  while  in  the  service  of  the  United  States, 
and  such  other  land  forces  now  or  hereafter  authorized  by  law. 

Provisions  relating  to  the  Militia  and  the  National  Guard  are  contained  in 
Titie  XVI,  "The  MUitia." 

Notes  of  Deoiflions 

Nature  and  organization  of  land  fore-  Command    of    miiitia.~The    militia, 

68.— The  provision  that  in  time  of  war  when   called   into    the    service    of   the 

the  army  shall  consist  of  two  branches  United  States,  unless  commanded  by  the 

is  a  plain  recognition  by  congress  that  President  of  the  United  States  in  per- 

the  two  forces  are  distinct  and  differ-  son,  can  only  be  commanded  by  their 

ent.    McClaughry  V.  Deming  (1902)  186  own   officers.     In    re    Opinion   of   the 

U.  S.  49,  59,  22  Sup.  Ct.  786f,  46  L.  Judges  (1812)  8  Mass.  549. 
Ed.  1049. 

"The    organized   and   active    forces"  Cited    without     definite    application, 

mentioned  in   this  section  are  distinct  Burnham   v.   U.   S.    (1905)   40  Ct.   CI. 

from  the  enrolled  militia.    In  re  Burns  166. 
(C.  C.  1898)  87  Fed.  796. 

§  1715a.  (Act  June  3,  1916,  c.  134,  §  1.)     The  Army  of  the  United 
States;  composition  of. 

The  Army  of  the  United  States  shall  consist  of  the  Regular  Army, 
the  Volunteer  Army,  the  Officers*  Reserve  Corps,  the  Enlisted  Re- 
serve Corps,  the  National  Guard  while  in  the  service  of  the  United 
States,  and  such  other  land  forces  as  are  now  or  may  hereafter  be 
authorized  by  law.     (39  Stat.) 

This  was  section  1  of  an  act  entitled  *'An  act  for  making  further  and  more 
effectual  provision  for  the  national,  defense,  and  for  other  purposes/*  cited 
above.  The  other  sections  of  said  act  are  set  forth  post,  under  this  Title,  un- 
der Title  XVI,  **The  Militia,"  under  Title  XVII,  "Arms,  Armories,  and  Ar- 
senals, and  Ordnance  and  Fortifications  and  Nitrate  Plants,"  and  under  Title 
XVII  A,  **The  National  Defense." 

This  section  superseded  Act  April  25,  1914,  c.  71,  §  1,  38  Stat.  347,  which 
provided  that  the  land  forces  of  the  United  Slates  should  consist  of  the 
Hegular  Army,  the  organized  land  militia  while  in  the  service  of  the  United 
States,  and  such  volunteer  forces  as  Congress  might  authorize.  It  also  super- 
seded, at  least  in  part.  Act  April  22,  1898,  c.  187,  §  2,  ante,  §  1715. 

§  1716.  (Act  Apiril  22,  1898,  c.  187,  §  3.)     Regular  Army,  perma- 
nent mUitary  establishment. 
The   Regular  Army   is  the  permanent  military  establishment, 
which  is  maintained  both  in  peace  and  war  according  to  law.     (30 
Stat.  361.) 

(R.  S.  §  1094.     Superseded.) 

This  section  prescribed  the  composition  of  the  Army,  enumerating  the  regi- 
ments of  each  arm  of  the  service,  the  general  officers,  and  the  various  de- 
partments, corps,  etc.,  included  in  it.  It  was  superseded  by  provisions  of  the 
same  nature  of  several  subsequent  statutes,  especially  by  the  general  provi- 
sions of  Act  Feb.  2,  1901,  c.  192,  §  1,  post,  §  1717,  which  was  in  turn  almost 
entirely  superseded  by  Act  June  3,  1916,  c.  134,  §  2,  post,  g  1717a, 

See  note  at  the  beginning  of  this  chapter. 
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§  1717.  (Act  Feb.  2,  1901,  c.  192,  §  1.)  Composition  of  Ae  Army. 
From  and  after  the  approval  of  this  Act  the  Army  of  the  United 
States,  including  the  existing  organizations,  shall  consist  of  fifteen 
regiments  of  cavalry,  a  corps  of  artillery,  thirty  regiments  of  in- 
fantry, one  Lieutenant-General,  six  major-generals,  fifteen  briga- 
dier-generals, an  Adjutant-General's  Department,  an  Inspector- 
General's  Department,  a  Judge- Advocate-General's  Department, 
a  Quartermaster's  Department,  a  Subsistence  Department,  a  Medi- 
cal Department,  a  Pay  Department,  a  Corps  of  Engineers,  an  Ord- 
nance Department,  a  Signal  Corps,  the  officers  of  the  Record  and 
Pension  Office,  the  chaplains,  the  officers  and  enlisted  men  of  the 
Army  on  the  retired  list,  the  professors,  corps  of  cadets,  the  army 
detachments  and  band  at  the  United  States  Military  Academy,  Indian 
scouts  as  now  authorized  by  law,  and  such  other  officers  and  en- 
listed men  as  may  hereinafter  be  provided  for.    (31  Stat.  748.) 

This  was  the  first  section  of  an  act  entitled  **An  act  to  increase  the  efficiency 
of  the  i)ermanent  military  establishment  of  the  United  States." 

A  proviso  annexed  to  this  section,  "That  when  a  vacancy  shall  occur  through 
death,  retirement,  or  other  separation  from  active  service  in  the  office  of  store- 
keeper, now  provided  for  by  law  in  the  Quartermaster's  Department  and  Ord- 
nance Department,  respectively,  said  office  shall  cease  to  exist,*'  is  omitted 
here,  as  temporary  merely  and  executed. 

This  section  included  and  added  to  the  military  officers  and  organizations 
existing  under  preceding  statutes,  particularly  under  the  similar  enumera- 
tion in  Act  March  2,  1899,  c.  352,  §  1,  30  Stat.  977,  which  superseded  R.  S. 
S  1094  and  other  previous  provisions. 

This  section  was  superseded  by  Act  June  3,  1916,  c.  134,  S  2,  post,  S  1717a, 
prescribing  the  composition  of  the  Regular  Army,  except  perhaps  that  portion 
hereof  which  provides  for  one  lieutenant-general,  six  major-generals  and  fifteen 
brigadier-generals.     See  notes  to  said  S  1717a,  post 

The  number  of  major-generals  was  increased  by  four  and  the  number  of 
brigadier-generals  was  increased  by  nineteen,  by  Act  June  3,  1916,  c.  134, 
{  4,  post,  i  1717b. 

Notes  of  Deciiions 


Constriction  of  aot^— The  courts  will 
not  interfere  with  the  discretion  of  the 
President  and  Secretary  of  War  in  the 
work  of  reorganizing  the  army,  or  in 
their  construction  of  this  act.  U.  S.  ▼. 
Root  (1903)  22  App.  D.  O.  419. 

Cadot  corps  of  Military  Academy.— 
The  cadet  corps  of  the  Military  Acade- 
my is  a  part  of  the  army.  U.  S.  v. 
Morton  (1884)  6  Sup.  Ct  1,  3,  112  U. 
8.  1,  28  L.  Ed.  613;  Morton  v.  U.  S. 
<;i884)  19  Ct  CI.  200.  See,  also,  Har- 
tijan  V.  U.  S.  (1905)  25  Sup.  Ct.  204, 
205.  196  U.  S.  169,  49  L.  Ed.  434. 
holding  that  a  cadet  may,  in  a  certain 
sense,  be  an  officer,  as  distinguished 
from  an  enlisted  man,  but  that  he  is  not 
an  officer  of  the  army  within  the  mean- 
ing of  that  word  as  used  in  other  sec- 
tions of  this  title.  See  notes  to  §§ 
2001.  2308,  2415,  post 

Oflloers  on  rotirod  list^— Officers  on 
the  retired  list  are  a  part  of  the  army. 
U.  S.  V.  Tyler  (1881)  105  U.  S.  244, 
245.  26  L.  Ed.  985;  Wood  v.  U.  S. 
(1882)  2  Sup.  Ct  551,  554,  107  U.  S. 
414,  27  L.  Ed.  542;  Flower  v.  U.  S. 
(1895)  31  Ct  CI.  35.  And  no  one  can  be 
placed  upon  the  retired  list  who  is  not 
an  officer  appointed  in  the  manner  re- 
quired by  Const  art  2,  §  2.  cL  2.  Wood 
V.  U.  S.  (1882)  2  Sup.  Ct  551,  554, 
107  U.  S.  414,  27  L.  Ed.  542. 

General  of  tlie  army.— Revival  and 
continuance  of  that  office  provided  for 


by  R.  S.  i  1094,  and  Act  June  1,  1888, 
c.  338,  25  Stat  165,  see  Wood  v.  U.  S. 
(1912)  32  Sup.  Ct  461,  224  U.  S.  132, 
56  L.  Ed.  696. 

Military  experts.— A  military  expert 
is  unknown  to  military  organizations, 
and  is  not  recognized  in  the  statutes  or 
army  regulations.  De  Arnaud  v.  U. 
S.  (1891)  26  Ct  CL  370. 

Signal  corps.- R.  S.  §  1094  (super- 
seded by  this  section),  recognized  the 
existence  of  the  chief  signal  officer  of 
the  army.  Moses  v.  U.  S.  (1897)  17 
Sup.  Ct  682,  689,  166  U.  S.  571,  41  L. 
Ed.  1119.  And  it  has  been  held  that 
officers  and  enlisted  men  of  the  signal 
corps  (other  than  the  chief  signal  of- 
ficer and  officers  detailed  from  the 
army)  are  a  part  of  the  army  only  in 
the  sense  that  in  general  they  are 
liable  to  such  duties  and  entitled  to 
such  privileges,  appertaining  to  the 
army,  as  can  be  performed  and  enjoy- 
ed without  severance  from  the  signal 
service,  and  that  they  belong  to  a  spe- 
cial service  in  the  army,  and  are  sub- 
ject to  military  government,  but  they 
are  not  by  law  transferable  to  ordi- 
nary military  duty,  and  are  organical- 
ly separate  and  distinct  from  the  army 
proper.     (1881)  17  Op.  Atty.  Gen.  146. 

Cited     without  definite     application, 

U.  S.  V.  Watson  (1889)  9  Sup.  Ct.  430, 
431,  130  U.  S.  80,  32  L.  Ed.  852; 
U.  S.  V.  MiUer  (1908)  28  Sup.  Ct  199, 
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208  U.  S.  32,  52  L.  Ed.  376;  La  Tour-      Patyschke  t.  U.  S.  (1896)  81  Ct.  CL  384; 
ette  V.  U.  S.    (1891)   26  Ot  CL  296;      Murphy  v.  U.  S.  (1903)  38  Ct.  CL  511- 

§  1717a.  (Act  June  3,  1916,  c.  134,  §  2.)  Composition  of  the  Regu- 
lar Army. 
The  Regular  Army  of  the  United  States,  including  the  existing  or- 
ganizations, shall  consist  of  sixty-four  regiments  of  Infantry,  twen- 
ty-five regiments  of  Cavalry,  twenty-one  regiments  of  Field  Artil- 
lery, a  Coast  Artillery  Corps,  the  brigade,  division,  army  corps,  and 
army  headquarters,  with  their  detachments  and  troops,  a  General 
Staff  Corps,  an  Adjutant  General's  Department,  an  Inspector  Gener- 
al's Department,  a  Judge  Advocate  General's  Department,  a  Quar- 
termaster Corps,  a  Medical  Department,  a  Corps  of  Engineers,  an 
Ordnance  Department,  a  Signal  Corps,  the  officers  of  the  Bureau  of 
Insular  Affairs,  the  Militia  Bureau,  the  detached  officers,  the  detach- 
ed noncommissioned  officers,  the  chaplains,  the  Regular  Army  Re- 
serve, all  organized  as  hereinafter  provided,  and  the  following  as 
now  authorized  by  law:  The  officers  and  enlisted  men  on  the  re- 
tired list;  the  additional  officers;  the  professors,  the  Corps  of 
Cadets,  the  general  Army  service  detachment,  and  detachments  of 
Cavalry,  Field  Artillery,  and  Engineers,  and  the  band  of  the  United 
States  Military  Academy;  the  post  noncommissioned  staff  offi- 
cers; the  recruiting  parties,  the  recruit  depot  detachments,  and 
unassigned  recruits;  the  service  school  detachments;  the  discipli- 
nary guards;  the  disciplinary  organizations;  the  Indian  Scouts; 
and  such  other  officers  and  enlisted  men  as  are  now  or  may  be  here- 
after provided  for.     (39  Stat.) 

This  section  wa«  part  of  section  2  of  an  "Act  for  making  further  and  more 
effectual  provision  for  the  national  defense,  and  for  other  purposes,"  cited 
above.  The  rest  of  this  section,  relating  to  the  minimum  and  maximum 
strength  of  the  enlisted  personnel  of  the  regular  army  and  the  number  of 
unassigned  recruits,  is  set  forth  post,  S  1882a. 

This  section  superseded  Act  Feb.  2,  1901,  c.  192.  §  1,  ante,  i  1717,  which 
prescribed  the  composition  of  the  Army,  except  perhaps  the  provision  therein 
including  the  lieutenant  general,  six  major  generals,  and  fifteen  brigadier 
generals. 

The  number  of  major  generals  was  increased  by  four  and  the  number  of 
brigadier  generals  was  increased  by  nineteen,  by  Act  June  3,  1916,  c  134,  f 
4,  post,  S  1717b. 

The  specific  changes  made  in  the  Army  are  indicated  in  the  notes  under 
other  sections  of  this  act,  and  other  acts  and  sections  of  the  Revised  Stat- 
utes, relating  to  the  particular  corps,  officers  or  organizations  affected,  set 
forth  post,  in  this  Title. 

Provisions  relating  to  the  Infantry  regiments  are  set  forth  post,  {{  1738- 
1740. 

Provisions  relating  to  the  Cavalry  regiments  are  set  forth  post,  {{  1718- 
1724. 

Provisions  relating  to  the  Field  Artillery  and  the  Coast  Artillery  are  set 
forth  post,  §§  1725-1737. 

Provisions  relating  to  the  brigade,  division,  army  corps,  and  army  head- 
quarters,  with  their  detachments  and  troops,  are  set  forth  post,  $  1758a. 

Provisions  relating  to  the  General  Staff  Corps  are  set  forth  post,  S§  1769- 
1763b. 

Provisions  relating  to  the  Adjutant  General's  Department  are  set  forth 
post,  |§  1764-1770. 

Provisions  relating  to  the  Inspector  Generars  Department  are  set  forth 
post,  §§  1771-1774. 

Provisions  relating  to  the  Judge  Advocate  General's  Department  are  set 
forth  post,  §§  1775-1778. 

Provisions  relating  to  the  Quartermaster's  Corps  are  set  forth  post,  S§  1779- 
1805. 

Provisions  relating  to  the  Medical  Department  are  set  forth  post,  §§  1806- 
1839a. 

Provisions  relating  to  the  Corps  of  Engineers  are  set  forth  post,  §|  1840- 
1847. 

Provisions  relating  to  the  Ordnance  Department  are  set  forth  post,  H 
1848-1859. 
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Provisions  relating  to  the  Signal  Corps  are  set  forth  post,  H  1860-1867e. 

Provisions  relating  to  the  officers  of  the  Bureau  of  Insular  Affairs  are  set 
forth  ante,  {{  345-348. 

Provisions  relating  to  the  Militia  Bureau  are  set  forth  post,  §  3074b. 

Provisions  relating  to  the  detached  officers  and  the  detached  non-commis- 
sioned officers  are  set  forth  post,  §§  1997-1997b. 

Provisions  relating  to  the  chaplains  are  set  forth  post,  §§  1868-1880. 

Provisions  relating  to  the  Regular  Army  Reserve  are  set  forth  post,  SS 
1891-1892d. 

Provisions  relating  to  the  Officers'  Reserve  Corps  and  the  Reserve  Officers* 
Training  Corps  are  set  forth  post,'§§  18Sla-1881q. 

Provisions  relating  to  the  Enlisted  Reserve  Corps  are  set  forth  post,  §  1892e. 

Provisions  relating  to  the  officers  and  enlisted  men  on  the  retired  list  are 
set  forth  post,  §§  2045-2088. 

Provisions  relating  to  the  additional  officers  are  set  forth  post,  §  1899b. 

Provisions  relating  to  the  Professors  and  the  Corps  of  Cadets  are  set  forth 
post,  §§  2206-2282a. 

Provisions  relating  to  recruiting  parties,  etc.,  are  set  forth  post,  §§  200^ 
2015. 

Provisions  relating  to  the  service  school  detachments  are  set  forth  post, 
S$  2016-2017. 

Provisions  relating  to  the  disciplinary  guards,  etc.,  are  set  forth  post,  under 
chapter  6  of  this  Title. 

Provisions  relating  to  the  Indian  Scouts  are  set  forth  post,  §§  1754,  1755. 

Provisions  relating  to  the  Porto  Rico  Regiment  of  Infantry  are  set  forth  post, 
S§  1745-1753a. 

Provisions  relating  to  the  Philippine  Scouts  and  the  Philippine  Constabulary 
are  set  forth  post,  §§  1741-1744. 

The  army  appropriation  act  for  the  fiscal  year  1917  contained  a  provision 
that  no  part  of  the  appropriations  made  in  said  act  should  be  available  for 
the  salary  or  pay  of  any  person  hereafter,  in  time  of  peace,  appointed  an 
officer  in  the  army,  who  should  not  be  a  citizen  of  the  United  States.  Act 
Aug.  29,  1916,  c.  418,  §  1,  39  Stat 

§  1717b.  (Act  June  3,  1916,  c.  134,  §  4.)     General  officers  of  the 

line[ ;  general  officers  of  the  staff ;  increase  in  and  appointment 

of  general  officers  of  the  line]. 
Officers  commissioned  to  and  holding  in  the  Army  the  office  of  a 
general  officer  shall  hereafter  be  known  as  general  officers  of  the 
line;  officers  commissioned  to  and  holding  in  the  Army  an  office 
other  than  that  of  a  general  officer,  but  to  which  the  rank  of  a  gener- 
al officer  is  attached,  shall  be  known  as  general  officers  of  the  staff. 
The  number  of  general  officers  of  the  line  now  authorized  by  law 
is  hereby  increased  by  four  major  generals  and  nineteen  brigadier 
generals :  Provided,  That  hereafter  in  time  of  peace  major  generals 
of  the  line  shall  be  appointed  from  officers  of  the  grade  of  brigadier 
general  of  the  line,  and  brigadier  generals  of  the  line  shall  be  ap- 
pointed from  officers  of  the  grade  of  colonel  of  the  line  of  the  Regu- 
lar Army.    (39  Stat.) 

This  was  section  4  of  an  "Act  for  making  further  and  more  effectual  pro- 
vision for  the  national  defense,  and  for  other  purposes,"  cited  above. 

The  number  of  major  generals  was  fixed  at  six  and  the  number  of  brigadier 
generals  was  fixed  at  fifteen,  by  Act  Feb.  2,  1901,  c.  192,  §  1,  ante,  {  1717. 

LINE  OF  THE  ARMY 

This  subchapter,  inserted  here  as  additional  to  the  divisions  of  chapter  1  of 
this  Title  in  the  Hevised  Statutes,  includes  the  provisions  relating  to  the 
composition,  etc.,  of  the  various  organizations  in  each  arm  of  the  service 
constituting  the  line  of  the  Army,  as  distinguished  from  the  staff. 

(R.  S.  §§  1095-1101.    Superseded.) 
These  sections  were  superseded  by  subsequent  provisions.     See  notes  to  re- 
spective sections  under  this  subchapter  of  this  chapter. 

(R.  S.  §§  1102,  1103.  Superseded.) 
These  sections  prescribed  the  composition  of  a  regiment  and  a  troop  of 
cavalry.  Changes  therein  were  made  by  Act  July  24,  1876,  c.  226,  19  Stat 
98,  Act  Nov.  21,  1877,  c.  1,  20  Stat.  1,  and  Act  April  26,  1898,  c.  191,  §  3, 
30  Stat.  365,  all  which  provided  for  increase  of  strength,  and  by  Act  March 
2,  1899,  c.  352,  $  2,  30  Stat  977.  All  these  provisions  were  superseded  by 
those  of  Act  Feb.  2,  1901,  c  192,  §  2,  post,  §  1718,  except  that  relating  to  the 
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composition  of  cavalry  bands,  contained  in  Act  March  2,  1899,  c.  352,  S  2, 
30  Stat  977.  Said  Act  Feb.  2.  1901.  c.  192,  S  2.  31  Stat.  748,  and  said  Act 
March  2,  1899,  c.  352,  i  2,  30  Stat  977,  were  superseded  by  Act  June  3, 
1916,  c.  134,  {  18,  post,  I  1718,  prescribing  the  composition  of  cavalry  units. 

§  1718.  (Act  June  3,  1916,  c.  134,  §  18.)     Composition  of  cavalry 
units [;  squadrons;  headquarters  troops ;  machine-gun  troops ; 
supply  troops]. 
Each  regiment  of  Cavalry  shall  consist  of  one  colonel,  one  lieuten- 
ant colonel,  three  majors,  fifteen  captains,  sixteen  first  lieutenants, 
sixteen  second  lieutenants,  one  headquarters  troop,  one  machine- 
gun  troop,  one  supply  troop,  and  twelve  troops  organized  into  three 
squadrons  of  four  troops  each. 

Each  squadron  shall  consist  of  one  major,  one  first  lieutenant 
(squadron  adjutant),  and  four  troops.  Each  troop  in  squadron  shall 
consist  of  one  captain,  one  first  lieutenant,  one  second  lieutenant,  one 
first  sergeant,  one  mess  sergeant,  one  supply  sergeant,  one  stable 
sergeant,  five  sergeants,  eight  corporals,  two  cooks,  two  horseshoers, 
one  saddler,  two  buglers,  ten  privates  (first  class),  and  thirty-six 
privates. 

Each  headquarters  troop  shall  consist  of  one  captain  (regimental 
adjutant),  one  regimental  sergeant  major,  three  squadron  sergeants 
major,  one  first  sergeant  (drum  major),  two  color  sergeants,  one 
mess  sergeant,  one  supply  sergeant,  one  stable  sergeant,  one  ser- 
geant, two  cooks,  one  horseshoer,  one  saddler,  two  privates  (first 
class),  and  nine  privates,  one  band  leader,  one  assistant  band  leader, 
one  sergeant  bugler,  two  band  sergeants,  four  band  corporals,  two 
musicians  (first  class),  four  musicians  (second  class),  and  thirteen 
musicians  (third  class). 

Each  machine-gun  troop  shall  consist  of  one  captain,  one  first 
lieutenant,  two  second  lieutenants,  one  first  sergeant,  one  mess  ser- 
geant, one  supply  sergeant,  one  stable  sergeant,  two  horseshoers, 
five  sergeants,  six  corporals,  two  cooks,  one  mechanic,  one  saddler, 
two  buglers,  twelve  privates  (first  class),  and  thirty-five  privates. 

Each  supply  troop  shall  consist  of  one  captain  (regimental  supply 
officer),  two  second  lieutenants,  three  regimental  supply  sergeants, 
one  first  sergeant,  one  mess  sergeant,  one  stable  sergeant,  one  cor- 
poral, one  cook,  one  horseshoer,  one  saddler,  and  one  wagoner  for 
each  authorized  wagon  of  the  field  and  combat  train :  Provided,  That 
the  President  may,  in  his  discretion,  increase  each  troop  of  Cavalry 
by  ten  privates  (first  class)  and  twenty-five  privates ;  the  headquar- 
ters troop  by  two  sergeants,  five  corporals,  one  horseshoer,  five 
privates  (first  class),  and  eighteen  privates;  each  machine-gun 
troop  by  three  sergeants,  two  corporals,  one  mechanic,  one  private 
(first  class),  and  fourteen  privates;  each  supply  troop  by  one  cor- 
poral, one  cook,  one  saddler,  and  one  horseshoer. 

The  commissioned  officers  required  for  the  Cavalry  headquarters, 
supply,  and  machine-gun  troops,  and  for  the  troops  organized  into 
squadrons,  shall  be  assigned  from  those  hereinbefore  authorized.  (39 
Stat.) 

This  was  section  18  of  "An  act  for  making  further  and  more  effectual 
provision  for  the  national  defense,  and  for  other  purposes,"  cited  above. 

Ten  regiments  of  cavalry  were  authorized  by  R.  S,  §  1094,  and  subsequent 
statutes,  fifteen  regiments  by  Act  Feb.  2,  1901,  c.  192,  §  1,  ante,  f  1717, 
and  twenty-five  regiments  by  Act  June  3,  1916,  c.  134,  $  1,  ante,  S  1717a. 
The  composition  of  each  regiment  and  troop  was  prescribed  by  R.  S.  §§  1102, 
1103,  and  amendments  thereof;  a  temporary  increase  of  strength  was  au- 
thorized by  provisions  of  Act  July  24,  1876,  c.  226,  19  Stat  98,  and  several 
later  statutes,  among  them  a  provision  for  increase  in  time  of  war,  by  Act 
April  26,  1898,  c.  191,  J  3.  30  Stat.  364;  and  the  composition  of  each  regi- 
ment and  troop,  and  the  organization  of  troops  into  squadrons,  were  pre- 
scribed by  Act  March  2,  1899,  c.  352,  §  2,  30  Stat.  977.  These  provisions  were 
superseded  by  Act  Feb.  2,  1901,  c.  192,  {  2,  31  Stat  748,  except  the  clause 
of  the  section  last  mentioned  relating  to  the  organization  of  cavalry  bands, 
and  the  further  clauses  relating  to  veterinarians. 
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ThiB  section  superseded  said  Act  Feb.  2,  1901,  c.  192,  S  2,  31  Stat  748, 
which  read  as  follows:  "Each  regiment  of  cavalry  shall  consist  of  one  colonel, 
one  lieutenant-colonel,  three  majors,  fifteen  captains,  fifteen  first  lieutenants, 
and  fifteen  second  lieutenants;  two  veterinarians,  one  sergeant-major,  one 
quartermaster-sergeant,  one  commissary-sergeant,  three  squadron  sergeants- 
major,  two  color-sergeants  with  rank,  pay,  and  allowances  of  squadron 
sergeant-major,  one  band,  and  twelve  troops  organized  into  three  squadrons 
of  four  troops  each.  Of  the  oflScers  herein  provided,  the  captains  and  lieu- 
tenants not  required  for  duty  with  the  troops  shall  be  available  for  detail  as 
regimental  and  squadron  staff  officers  and  such  other  details  as  may  be  au- 
thorized by  law  or  regulations.  Squadron  adjutants  shall  receive  one  thousand 
eight  hundred  dollars  per  annum  and  the  allowances  of  first  lieutenants; 
squadron  quartermasters  and  commissaries  shall  receive  one  thousand  six 
hundred  dollars  per  annum  and  the  allowances  of  second  lieutenants.  Each 
cavalry  band  shall  be  organized  as  now  provided  by  law.  Each  troop  of 
cavalry  shall  consist  of  one  captain,  one  first  lieutenant,  one  second  lieuten- 
ant, one  first  sergeant,  one  quartermaster-sergeant,  six  sergeants,  six  cor- 
porals, two  cooks,  two  farriers  and  blacksmiths,  one  saddler,  one  wagoner, 
two  trumpeters,  and  forty-three  privates;  the  commissioned  officers  to  be 
assigned  from  among  those  hereinbefore  authorized:  Provided,  That  the 
President,  in  his  discretion,  may  increase  the  number  of  corporals  in  any 
troop  of  cavalry  to  eight,  and  the  number  of  privates  to  seventy-six,  but  the 
total  number  of  enlisted  men  authorized  for  the  whole  Army  shall  not  at  any 
time  be  exceeded." 

This  section  also  superseded  a  provision  of  Act  March  2,  1899,  c.  352,  S 
2,  30  Stat  977,  which  read  as  follows: 

"Each  cavalry  band  shall  consist  of  one  chief  musician;  one  chief  trumpeter; 
one  prindpal  musician;  one  drum  major,  who  shall  have  the  rank,  pay, 
and  allowances  of  a  first  sergeant;  four  sergeants;  eight  corporals;  one 
cook,  and  eleven  privates." 

Further  provisions  relating  to  veterinarians  for  cavalry  and  artillery  regi- 
ments were  conteined  in  Act  Feb.  2,  1901,  c.  192,  §  20,  31  Stat  753. 

Further  provisions  relating  to  the  "two  farriers  and  blacksmiths,"  included 
in  Act  Feb.  2,  1901,  c.  192,  8  2,  in  each  troop  of  cavalry,  were  made  by  a 
provision  of  Act  March  23,  1910,  c.  115,  36  Stat  245. 

The  monthly  pay  of  color  sergeants  was  fixed  at  $36,  by  a  provision  of  Act 
May  11,'  1908,  c.  163,  35  Stat.  109. 

Notes  of  Decisiona 

Pay  of  regimental  quartermasters.— 

Under  R.  S.  §§  1102,  1261,  see  notes  to 
I  2089,  post 

§§  1719-1722.     (Superseded.) 

Section  1719  consisted  of  a  provision  of  Act  March  2,  1899,  c.  352,  J  2, 
80  Stat  977.  It  provided  that  each  cavalry  band  should  consist  of  one  chief 
musician,  one  chief  trumpeter,  one  principal  musician,  one  drum  major,  to 
have  the  rank,  pay,  and  allowances  of  a  first  sergeant,  four  sergeants,  eight 
corporals,  one  cook,  and  eleven  privates.  It  was  superseded  by  a  provision 
in  Act  June  3,  1916,  c.  134,  §  18,  ante,  §  1718. 

Section  1720  consisted  of  a  further  provision  of  said  Act  March  2,  1899, 
c.  352,  §  2,  30  Stat  977,  which  read  as  follows:  "Of  the  veterinarians  pro- 
vided for  in  this  Act,  one  shall  have  the  pay  and  allowances  of  a  second  lieu- 
tenant of  cavalry  [and  one  shall  have  the  pay  of  seventy-five  dollars  per 
month  and  the  allowances  of  a  sergeant-major]:  Provided,  That  the  vet- 
erinarian appointed  to  the  first  grade  shall  not  be  so  appointed  until  he  shall 
have  passed  an  examination,  to  be  prescribed  by  the  Secretary  of  War,  as  to 
his  physical,  moral,  and  professional  qualifications."  It  was  superseded  by 
Act  June  3,  1916,  c.  134,  §  16,  post,  §  1724a. 

Section  1721  consisted  of  a  provision  of  Act  Feb.  2,  1901,  c.  192,  §  20,  31 
Stat  753,  as  follows:  **The  grade  of  veterinarian  of  the  second  class  in 
cavalry  regiments,  United  States  Army,  is  hereby  abolished,  and  hereafter 
the  two  veterinarians  authorized  for  each  cavalry  regiment  and  the  one 
veterinarian  authorized  for  each  artillery  regiment  shall  receive  the  pay 
and  allowances  of  second  lieutenants,  mounted.''  It  was  also  superseded 
by  said  Act  June  3,  1916,  c.  134,  f  16,  post,  §  1724a. 

Section  1722  consisted  of  a  provision  of  Act  March  23,  1910,  c.  115,  36 
Stat  245,  as  follows:  *'One  of  the  two  'blacksmiths  and  farriers'  now  au- 
thorized by  law  for  each  troop  of  cavalry  shall  hereafter  be  designated  as 
'horseshoer*  and  receive  the  pay  of  a  sergeant  of  cavalry,  and  the  other 
shall  hereafter  be  designated  as  'farrier'  and  receive  the  pay  of  a  corporal 
of  cavalry."  It  was  superseded  by  Act  June  3,  1916,  c  134,  §  18,  ante,  i 
17ia 
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§  1723.  (R.  S.  §  1104.)     Colored  cavalry  regiments. 

The  enlisted  men  of  two  regiments  of  cavalry  shall  be  colored 
men. 

Act  July  28,  1866,  c.  299,  §  3.  14  Stat.  332. 

Notes  o£  Decisions 

Enlistment   of   white   men.— The   en-      this    section   and    section    1740,   post 
listment  of  white  men  in  colored  regl-      (1881)  17  Op.  Atty.  Gen.  47. 
ments  is  prohibited  by  implication  by 

§  1724.  (R.  S.  §  1105.)     Dismounted. 

Any  portion  of  the  cavalry  force  may  be  armed  and  drilled  as  in- 
fantry or  dismounted  cavalry,  at  the  discretion  of  the  President. 
Act  July  28,  1866,  c.  299,  $  3,  14  Stat  332. 

§  1724a.  (Act  June  3,  1916,  c.  134,  §  16.)  Veterinarians  [;  num- 
ber; appointment;  qualifications;  part  of  medical  department; 
rank,  pay  and  allowances;  promotion;  retirement  of  veterina- 
rians now  in  service;  reserve  veterinarians]. 

The  President  is  hereby  authorized,  by  and  with  the  advice  and 
consent  of  the  Senate,  to  appoint  veterinarians  and  assistant  vet- 
erinarians in  the  Army,  not  to  exceed,  including  veterinarians  now 
in  service,  two  such  officers  for  each  regiment  of  Cavalry,  one  for 
every  three  batteries  of  Field  Artillery,  one  for  each  mounted  bat- 
talion of  Engineers,  seventeen  as  inspectors  of  horses  and  mules 
and  as  veterinarians  in  the  Quartermaster  Corps,  and  seven  as  in- 
spectors of  meats  for  the  Quartermaster  Corps ;  and  said  veterina- 
rians and  assistant  veterinarians  shall  be  citizens  of  the  United 
States  and  shall  constitute  the  Veterinary  Corps  and  shall  be  a 
part  of  the  Medical  Department  of  the  Army. 

Hereafter  a  candidate  for  appointment  as  assistant  veterinarian 
must  be  a  citizen  of  the  United  States,  between  the  ages  of  twenty- 
one  and  twenty-seven  years,  a  graduate  of  a  recognized  veterinary 
college  or  university,  and  shall  not  be  appointed  until  he  shall  have 
passed  a  satisfactory  examination  as  to  character,  physical  condi- 
tion, general  education,  and  professional  qualifications. 

An  assistant  veterinarian  appointed  under  this  Act  shall,  for  the 
first  five  years  of  service  as  such,  have  the  rank,  pay,  and  allowances 
of  second  lieutenant;  that  after  five  years  of  service  he  shall  have 
the  rank,  pay,  and  allowances  of  first  lieutenant ;  that  after  fifteen 
years  of  service  he  shall  be  promoted  to  be  a  veterinarian  with  the 
rank,  pay,  and  allowances  of  captain,  and  that  after  twenty  years' 
service  he  shall  have  the  rank,  pay,  and  allowances  of  a  major: 
Provided,  That  any  assistant  veterinarian,  in  order  to  be  promoted 
as  hereinbefore  provided,  must  first  pass  a  satisfactory  examination, 
under  such  rules  as  the  President  may  prescribe,  as  to  professional 
qualifications  and  adaptability  for  the  military  service;  and  if  such 
assistant  veterinarian  shall  be  found  deficient  at  such  examination 
he  shall  be  discharged  from  the  Army  with  one  year's  pay. 

The  veterinarians  of  Cavalry  and  Field  Artillery  now  in  the 
Army,  together  with  such  veterinarians  of  the  Quartermaster  Corps 
as  are  now  employed  in  said  corps,  who  at  the  date  of  the  approval 
of  this  Act  shall  have  had  less  than  five  years'  governmental  serv- 
ice, may  be  appointed  in  the  Veterinary  Corps  as  assistant  veterina- 
rians with  the  rank,  pay,  and  allowances  of  second  lieutenant ;  those 
who  shall  have  had  over  five  years  of  such  service  may  be  appointed 
in  said  corps  as  assistant  veterinarians  with  the  rank,  pay,  and  al- 
lowances of  first  lieutenant;  and  those  who  shall  have  had  over 
fifteen  years  of  such  service  may  be  appointed  in  said  corps  as 
veterinarians  with  the  rank,  pay,  and  allowances  of  captain:  Pro- 
vided, That  no  such  appointment  of  any  veterinarian  shall  be  made 

(3614) 

Digitized  by  VjOOQIC 


Ch.l)  THE  ARMY  §  1724a 

unless  he  shall  first  pass  satisfactorily  a  practical  professional  and 
physical  examination  as  to  his  fitness  for  the  military  service :  Pro- 
vided further,  That  veterinarians  now  in  the  Army  or  in  the  employ  ^ 
of  the  Quartermaster  Corps  who  shall  fail  to  pass  the  prescribed 
physical  examination  because  of  disability  incident  to  the  service 
and  sufficient  to  prevent  them  from  the  performance  of  duty  valu- 
able to  the  Government  shall  be  placed  upon  the  retired  list  of  the 
Army  with  seventy-five  per  centum  of  the  pay  to  which  they  would 
have  been  entitled  if  appointed  in  the  Veterinary  Corps  as  hereinbe- 
fore prescribed. 

The  Secretary  of  War,  upon  recommendation  of  the  Surgeon  Gen- 
eral of  the  Army,  may  appoint  in  the  Veterinary  Corps,  for  such 
time  as  their  services  may  be  required,  such  number  of  reserve  vet- 
erinarians as  may  be  necessary  to  attend  public  animals  pertaining 
to  the  Quartermaster  Corps.  Reserve  veterinarians  so  employed 
shall  have  the  pay  and  allowances  of  second  lieutenant  during  such 
employment  and  no  longer :  Provided,  That  such  reserve  veterina- 
rians shall  be  graduates  of  a  recognized  veterinary  college  or  uni- 
versity and  shall  pass  a  satisfactory  examination  as  to  character, 
physical  condition,  general  education,  and  professional  qualifica- 
tions in  like  manner  as  hereinbefore  required  of  assistant  veterina- 
rians ;  such  reserve  veterinarians  shall  constitute  a  list  of  eligibles 
for  appointment  as  assistant  veterinarians,  subject  to  all  the  condi- 
tions hereinbefore  prescribed  for  the  appointment  of  assistant  vet- 
erinarians. 

Within  a  limit  of  time  to  be  fixed  by  the  Secretary  of  War,  candi- 
dates for  appointment  as  assistant  veterinarians  who  shall  have 
passed  satisfactorily  the  examinations  prescribed  for  that  grade  by 
this  Act  shall  be  appointed,  in  the  order  of  merit  in  which  they  shall 
have  passed  such  examination,  to  vacancies  as  they  occur,  such  ap- 
pointments to  be  for  a  probationary  period  of  two  years,  after  which 
time,  if  the  services  of  the  probationers  shall,  have  been  satisfactory, 
they  shall  be  permanently  appointed  with  rank  to  date  from  the 
dates  of  rank  of  their  probationary  appointments.  Probationary 
veterinarians  whose  services  are  found  unsatisfactory  shall  be  dis- 
charged at  any  time  during  the  probationary  period,  or  at  the  end 
'thereof,  and  shall  have  no  further  claims  against  the  Government 
on  account  of  their  probationary  service. 

The  Secretary  of  War  shall  from  time  to  time  appoint  boards  of 
examiners  to  conduct  the  veterinary  examinations  hereinbefore  pre- 
scribed, each  of  said  boards  to  consist  of  three  medical  officers  and 
two  veterinarians.     (39  Stat.) 

This  was  section  16  of  ''An  act  for  making  further  and  more  effectual  pro- 
vision for  the  national  defense,  and  for  other  purposes,*'  cited  above. 

This  section  superseded  a  provision  of  Act  March  2,  1899,  c.  352,  §  2, 
30  Stat  977,  and  a  provision  of  Act  Feb.  2,  1901,  c.  192,  §  20,  31  Stat  753, 
relating  to  veterinarians.     See  notes  under  §{  171^1722,  ante. 

Other  provisions  relating  to  veterinarians  in  the  Quartermaster  Corpe  were 
made  by  a  provision  of  Act  Feb.  2,  1901,  c.  192,  {  20,  post,  §  1785. 

(R.  S.  §  1099.    Superseded.) 

This  section  prescribed  the  composition  of  a  regiment  of  artillery.  Changes 
therein  were  made  by  Act  March  8,  1898,  c.  53,  §  2,  30  Stat  261,  Act  April 
26.  1898,  c  191.  §  3,  30  SUt.  365,  and  Act  March  2,  1899,  c.  352,  §  8.  30 
Stat.  978.  all  which  provided  for  additional  regiments  and  increase  of  strength. 
All  these  provisions  were  superseded  by  those  of  Act  Feb.  2,  1901.  c.  192,  §§ 
3-9,  31  Stat.  748.  749.  which  discontinued  the  regimental  organization  of  the 
artillery  arm  and  constituted  it  the  Artillery  Corps,  comprising  two  branches^ 
coast  artillery  and  field  artillery,  each  organized  into  batteries.  The  composi- 
tion of  the  batteries  was  prescribed  by  Act  March  2,  1899,  c.  352,  S  3,  30 
Stat  978. 

The  above  mentioned  provisions  were  in  turn  superseded  by  the  reorganiza- 
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tion  of  the  artillery  and  the  separation  of  the  coast  artillery  and  the  field 
artillery  by  Act  Jan.  25,  1907,  c.  397,  34  Stat.  861. 

And  the  provisions  of  said  Act  Jan.  25,  1907,  c.  397,  were  in  turn  largely 
superseded  by  Act  June  3,  1916,  c.  134,  §|  19,  20,  post,  §§  1736a,  1731a. 

The  provisions  of  existing  laws  dealing  with  the  coast  artillery  and  the 
field  artillery  are  set  forth  post,  §§  1725-1737. 

(R.  S.  §§  1100,  1101.     Superseded.) 

These  sections  prescribed  the  composition  and  equipment  of  a  battery  of 
artillery.  Changes  therein  were  made  by  Act  March  8,  1898,  c.  53,  §  2,  30 
SStat  261,  and  Act  April  26,  1898,  c.  191,  §  3,  30  Stat  365.  These  provisions 
were  superseded  by  those  of  Act  March  2,  1899,  c.  352,  §  3,  30  Stat.  978,  which 
prescribed  the  composition  and  organization  of  each  regiment,  of  each  band, 
and  of  the  batteries  as  batteries  of  heavy  artillery  and  field  artillery.  The 
regimental  organization  was  discontinued  by  Act  Feb.  2,  1901,  c.  192,  §  3, 
post,  §  1725,  and  the  provisions  of  sections  6-8  of  that  act,  31  Stat  749, 
continuing  the  previous  organization  of  batteries,  were  superseded  by  those 
of  Act  Jan.  25,  1907,  c.  397,  34  Stat  861,  which  were  in  turn  largely  super- 
seded by  Act  June  3,  1916,  c.  134.  §§  19,  20,  post,  {§  1736a,  1731a. 

The  provisions  of  existing  laws  dealing  with  the  coast  artillery  and  the 
field  artillery  are  set  forth  post,  §§  1725-1737. 

§  1725.  (Act  Feb.  2,  1901,  c.  192,  §  3.)     Artillery;   regimental  or- 
ganization discontinued. 

The  regimental  organization  of  the  artillery  arm  of  the  United 
States  Army  is  hereby  discontinued,  and  that  arm  is  constituted 
and  designated  as  the  Artillery  Corps.  It  shall  be  organized  as 
hereinafter  specified  and  shall  belong  to  the  line  of  the  Army.  (31 
Stat.  748.) 

This  section  was  part  of  the  act  to  increase  the  efficiency  of  the  permanent 
military  establishment,  cited  above. 

Five  regiments  of  artillery  were  authorized  by  R.  S.  §  1094,  and  seven 
regiments  by  Act  March  8,  1898,  c.  53,  30  Stat  261,  and  Act  March  2,  1899, 
c.  352,  30  Stat.  977.     These  provisions  were  superseded  by  this  section. 

The  designation  by  this  section  of  the  artillery  of  the  Army  as  the  artillery 
corps,  and  the  provisions  of  sections  4-9  of  this  act,  organizing  the  corps  as 
two  branches,  the  coast  artillery  and  the  field  artillery,  and  prescribing  the 
composition  of  the  corps  and  of  each  company  of  coast  artillery  and  of  each 
battery  of  field  artillery,  were  superseded  by  the  provisions  for  reorganizing 
the  artillery,  permanenUy  separating  the  coast  artillery  and  field  artillery,  and 
prescribing  the  composition  of  each,  made  by  Act  Jan.  25,  1907,  c.  397,  34 
Stat.  861,  which  were  in  turn  largely  superseded  by  Act  June  3,  1916,  c.  134, 
|§  19,  20,  post,  §§  1736a,  1731a. 

The  provisions  of  existing  laws  dealing  with  the  coast  artillery  and  the 
field  artillery  are  set  forth  post,  f §  1725-1737. 

§  1726.  (Act  March  2, 1903,  c.  975.)  Artillery;  master  electricians. 
There  shall  be  added  to  the  Artillery  Corps  twenty-five  master 
electricians,  to  be  enlisted  by  the  Secretary  of  War,  after  such  ex- 
amination as  he  may  prescribe,  who  shall  receive  seventy-five  dol- 
lars per  month  and  the  allowance  of  an  ordnance  sergeant.  (32 
Stat.  930.) 

This  was  a  provision  of  the  army  appropriation  act  for  the  fiscal  year  1904, 
cited  above. 

Twenty-six  master  electricians  were  included  in  the  Coast  Artillery  Corps 
by  Act  Jan.  25,  1907,  c.  397,  §  5,  post,  §  1731,  which  provision  was  super- 
seded by  Act  June  3,  191 G,  c.  134,  $  20,  post.  $  1731a,  which  made  provision 
for  forty-one  master  electricians  in  said  corps. 

The  monthly  pay  of  master  electricians  was  continued  at  $75,  by  a  provi- 
sion of  Act  May  11,  1908,  c.  163,  post,  §  2144. 

§  1727.  (Act  Jan.  25,  1907,  c.  397,  §  1.)     Organization  of  artillery 

as  coast  artillery  and  field  artillery;    Chief  of  Artillery  to  be 

Chief  of  Coast  Artillery. 

The  artillery  of  the  United  States  Army  shall  consist  of  the  Chief 

of  Artillery,  the  coast  artillery,  and  the  field  artillery.     The  coast 

artillery  and  the  field  artillery  shall  be  organized  as  hereinafter 

specified,  and  the  artillery  shall  belong  to  the  line  of  the  Army: 

Provided,  That  on  and  after  July  first,  nineteen  hundred  and  eight, 
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the  Chief  of  Artillery  shall  cease  to  exercise  supervision  over  the 
field  artillery  and  shall  thereafter  be  designated  as  the  Chief  of 
Coast  Artillery.    (34  Stat.  861.) 

This  act  superseded  the  proYisions  of  Act  Feb.  2,  1901,  c.  192,  {{  3-9,  31 
Stat  748,  749,  which  constituted  the  artillery  arm  of  the  Army  the  Artillery 
Corps,  comprising  two  branches,  the  coast  artillery  and  the  field  artillery,  and 
prescribed  the  composition  of  the  Artillery  Corps  and  of  each  company  of 
coast  artillery  and  each  battery  of  field  artillery. 

The  office  of  Chief  of  Artillery  was  created  by  Act  Feb.  2,  1901,  c.  192,  § 
6,  31  Stat.  749,  which  provided  that  the  Chief  of  Artillery  should  be  selected 
and  detailed  by  the  President  from  the  colonels  of  artillery,  to  serve  on  the 
staff  of  the  general  officer  commanding  the  Army,  his  duties  to  be  prescribed 
by  the  Secretary  of  War.  Said  provisions  were  superseded  by  those  of  this 
section. 

The  chief  of  the  Coast  Artillery  was  given  the  rank,  pay,  and  allowances 
of  a  brigadier  general  by  a  provision  in  Act  Jan.  25,  1907,  c  397,  §  5,  post, 
I  1731,  which  provision  was  superseded  by  a  provision  in  Act  June  3,  1916, 
c.  134,  §  20,  post,  §  1731a,  which  provided  that  the  Chief  of  the  Coast  Artillery 
should  have  the  rank  of  a  brigadier  general,  but  omitted  the  provision  as  to 
his  pay  and  allowances.  Said  provision  was  in  turn  superseded  by  a  provi- 
sion in  Act  July  6,  1916,  c.  225,  §  1,  post,  §  1731b,  which  provided  that  the 
Chief  of  Coast  Artillery  should  have  the  rank,  pay,  and  allowances  of  a 
major  general.  • 

Provisions  relating  to  the  appointment  to  fill  vacancies  in  the  office  of  the 
Chief  of  Coast  Artillery,  etc.,  are  contained  in  Act  Jan.  25,  1907,  c.  397,  {  2, 
post,  §  1728. 

§  1728.  (Act  Jan.  25,  1907,  c.  397,  §  2.)  Appointment  to  vacancy 
in  office  of  Chief  of  Coast  Artillery,  and  promotion  to  position 
vacated. 

When  a  vacancy  occurs  in  the  office  of  the  Chief  of  Artillery  or  Chief 
of  Coast  Artillery  the  President  may  appoint  to  such  vacancy,  by  and 
with  the  advice  and  consent  of  the  Senate,  an  officer  selected  from  the 
coast  artillery,  who  shall  serve  for  a  period  of  four  years  unless  reap- 
pointed for  further  periods  of  four  years;   and  any  officer  who  sliall 
hereafter  serve  as  Chief  of  Artillery  or  Chief  of  Coast  Artillery  shall, 
when  retired,  be  retired  with  the  rank,  pay,  and  allowances  authorized 
by  law  for  a  brigadier-general  on  the  retired  list.    The  position  vacated 
by  an  officer  appointed  Chief  of  Artillery  or  Chief  of  Coast  Artillery 
shall  be  filled  by  promotion  in  that  arm  according  to  existing  law,  but 
the  officer  thus  appointed  shall  continue  in  the  same  lineal  position  in 
his  arm  which  he  would  have  held  if  he  had  not  been  so  appointed, 
and  shall  be  an  additional  number  in  the  grade  from  which  he  was 
appointed  or  to  which  he  may  be  promoted :    Provided,  That  there  shall 
not  be  at  any  time  in  the  coast  artillery  more  than  one  additional  officer 
by  reason  of  the  appointment  of  a  Chief  of  Artillery  or  Chief  of  Coast 
Artillery  and  the  relief  of  an  officer  from  such  duty.    (34  Stat.  861.) 
The  Chief  of  Artillery  (Chief  of  Coast  Artillery)   was  made  an  additional 
member  of  the  General  Staff  by  a  provision  of  the  act  establishing  the  Gen- 
eral Staff  Corps,  Act  Feb.  14,  1903,  c.  653,  §  6,  32  Stat  831,  which  was  super- 
seded by  a  similar  provision  of  this  section,  which  is  omitted  from  the  sec- 
tion as  set  forth  here  as  having  been  superseded  by  a  similar  provision  in 
Act  June  3,  1916,  c  134,  §  5,  post,  { 1762a. 

The  Chief  of  Coast  Artillery  was  given  the  rank,  pay  and  allowances  of  a 
brigadier  general  by  a  provision  in  Act  Jan.  ^,  1907,  c.  397,  §  5,  post,  § 
1731,  which  was  superseded  by  a  provision  in  Act  June  3,  1916,  c.  134,  |  20, 
post,  i  1731a,  providing  that  the  Chief  of  Coast  Artillery  should  have  the  rank 
of  a  brigadier  general,  which  provision  was  in  turn  superseded  by  a  provision 
in  Act  July  6,  1916,  c.  225,  {  1,  post,  g  1731b,  providing  that  he  should  have 
the  rank,  pay,  and  allowances  of  a  major  general. 

§  1729.  (Act  Jan.  25,  1907,  c.  397,  §  3.)     Coast  artillery  defined. 

The  coast  artillery  is  the  artillery  charged  with  the  care  and 
use  of  the  fixed  and  movable  elements  of  land  and  coast  fortifica- 
tions, including  the  submarine  mine  and  torpedo  defenses.  (34 
Stat.  861.) 
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§  1730.  (Act  Jan.  25,  1907,  c.  397,  §  4.)     Field  artiUery  defined. 

The  field  artillery  is  the  artillery  which  accompanies  an  army  in 
the  field,  and  includes  light  artillery,  horse  artillery,  siege  artillery, 
and  mountain  artillery.    (34  Stat.  861.) 

§  1731.  (Act  Jan.  25,  1907,  c.  397,  §  5.)  Composition  of  corps  of 
coast  artillery. 
The  coast  artillery  shall  constitute  a  corps,  and  shall  consist  of 
one  Chief  of  Coast  Artillery  with  the  rank,  pay,  and  allowances 
of  a  brigadier-general,  as  provided  in  section  one  of  this  Act ;  four- 
teen colonels ;  fourteen  lieutenant-colonels;  forty-two  majors;  two 
hundred  and  ten  captains ;  two  hundred  and  ten  first  lieutenants,  and 
two  hundred  and  ten  second  lieutenants ;  and  the  captains  and  lieuten- 
ants provided  for  in  this  section  not  required  for  duty  with  companies 
shall  be  available  for  duty  as  staff  officers  of  the  various  coast  artillery 
commands  and  for  such  other  details  as  may  be  authorized  by  law  and 
regulations ;  twenty-one  sergeants-major  with  the  rank,  pay,  and  allow- 
ances of  regimental  sergeants-major  of  infantry;  twenty-six  master 
electricians;  sixty  engineers;  seventy- four  electrician-sergeants,  first 
class ;  seventy- four  electrician-sergeants,  second  class ;  forty-two  ser- 
geants-major with  the  rank,  pay,  and  allowances  of  battalion  sergeants- 
major  of  infantry;  forty-two  master  gunners;  sixty  firemen;  one 
hundred  and  seventy  companies,  and  fourteen  bands,  organized  as  now 
provided  for  by  law  for  artillery  corps  bands.     (34  Stat.  861.) 

This  was  section  5  of  "An  act  to  reorganize  and  to  increase  the  efficiency 
of  the  artillery  of  the  United  States,'*  cited  above.  Its  provisions  have  all 
been  superseded  by  Act  June  3,  1916,  c.  134,  |  20,  with  the  possible  exception 
of  the  provision  relating  to  the  number  of  companies  in  the  corps.  See  said 
Act  June  3,  1916,  c  134,  {  20,  post,  §  1731a,  and  notes  thereunder. 

§  1731a.  (Act  June  3,  1916,  c.  134,  §  20.)  Coast  Artillery  Corps[; 
composition  of]. 
The  Coast  Artillery  Corps  shall  consist  of  one  Chief  of  Coast  Ar- 
tillery, with  the  rank  of  brigadier  general;  twenty-four  colonels; 
twenty-four  lieutenant  colonels;  seventy-two  majors;  three  hun- 
dred and  sixty  captains ;  three  hundred  and  sixty  first  lieutenants ; 
three  hundred  and  sixty  second  lieutenants;  thirty-one  sergeants 
major,  senior  grade;  sixty-four  sergeants  major,  junior  grade; 
forty-one  master  electricians;  seventy-two  engineers;  ninety-nine 
electrician  sergeants,  first  class ;  two  hundred  and  seventy-five  as- 
sistant engineers;  ninety-nine  electrician  sergeants,  second  class; 
one  hundred  and  six  firemen;  ninety-three  radio  sergeants;  sixty- 
two  master  gunners ;  two  hundred  and  sixty-three  first  sergeants ; 
two  hundred  and  sixty-three  supply  sergeants;  two  hundred  and 
sixty-three  mess  sergeants;  two  thousand  one  hundred  and  four 
sergeants;  three  thousand  one  hundred  and  fifty-six  corporals; 
five  hundred  and  twenty-six  cooks;  five  hundred  and  twenty-six 
mechanics;  five  hundred  and  twenty-six  buglers;  five  thousand 
two  hundred  and  twenty-five  privates,  first  class ;  fifteen  thousand 
six  hundred  and  seventy-five  privates;  and  eighteen  bands,  or- 
ganized as  hereinbefore  provided  for  the  Engineer  band.  The  rat- 
ed men  of  the  Coast  Artillery  Corps  shall  consist  of  casemate  elec- 
tricians; observers,  first  class ;  plotters;  chief  planters ;  coxswains; 
chief  loaders;  observers,  second  class;  gun  commanders  and  gun 
pointers.  The  total  number  of  rated  men  shall  not  exceed  one  thou- 
sand seven  hundred  and  eighty-four.  Coxswains  shall  receive  $9  per 
month  in  addition  to  the  pay  of  their  grade.    (39  Stat.) 

This  was  section  20  of  "An  act  for  making  further  and  more  effectual  pro- 
vision for  the  national  defense,  and  for  other  purposes,"  cited  above. 

Previous  provisions,  prescribing  the  composition  of  the  Artillery  Corps,  were 
contained  in  Act  Feb.  2,  1901,  c.  192,  §  6,  31  Stat.  749.  That  section  super- 
seded the  provisions  for  the  composition  of  regiments  of  artillery  contained  in 
R.  S.  §  1099,  and  subsequent  statutes,  including  Act  March  8»  1898,  c.  53, 
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§  2,  30  Stat  261,  Act  April  26,  1898,  c.  191,  i  3,  80  Stat  364,  and  Act 
March  2,  1899,  c.  352,  f  3,  30  Stat  978,  which  were  in  tarn  superseded  hy 
Act  Jan.  25,  1907,  c  397,  §  5,  ante,  §  1731.  This  section  superseded  said 
Act  Jan.  25,  1907,  c.  397,  {  5,  with  the  possible  exception  of  the  provision 
therein  as  to  the  number  of  companies  in  the  corps. 

The  Chief  of  Coast  Artillery  was  given  the  rank,  pay,  and  allowances  of 
a  major  general  by  a  provision  of  Act  July  6,  1916,  c  225,  §  1,  post,  |  1731b. 

Provisions  for  the  organization  of  the  engineer  band  are  contained  in  Act 
June  3,  1916,  c.  134,  {  11,  post,  1 1842a. 

§  1731b.  (Act  July  6,  1916,  c.  225,  §  1.)     Chief  of  Coast  Artillery; 
rank,  pay,  and  allowances. 
Hereafter  the  Chief  of  Coast  Artillery  shall  have  the  rank,  pay, 
and  allowances  of  a  major  general.    (39  Stat.) 

This  was  a  provision  of  section  1  of  "An  Act  making  appropriations  for 
fortifications  and  other  works  of  defense,  for  the  armament  thereof,  for  the 
procurement  of  heavy  ordnance  for  trial  and  service,  and  for  other  pur- 
poses," cited  above. 

The  rank  of  the  Chief  of  Coast  Artillery  Corps  was  formerly  that  of  a 
brigadier  general,  by  Act  June  3,  1916,  c.  134,  {  20,  ante,  §  1731a. 

§  1732.  (Act  Jan.  25,  1907,  c.  397,  §  6.)     Composition  of  company 
of  coast  artillery. 

Each  company  of  coast  artillery  shall  consist  of  one  captain,  one 
first  lieutenant,  one  second  lieutenant,  one  first  sergeant,  one  quar- 
termaster-sergeant, two  cooks,  two  mechanics,  two  musicians,  and 
such  number  of  sergeants,  corporals,  and  privates  as  may  be  fixed 
by  the  President  in  accordance  with  the  requirements  of  the  service 
to  which  it  may  be  assigned :  Provided,  That  the  total  number  of  ser- 
geants and  corporals  in  the  coast  artillery,  so  fixed,  shall  not  exceed 
one  thousand  three  hundred  and  sixty  and  two  thousand  and  forty, 
respectively,  and  that  the  total  enlisted  strength  of  the  coast  artillery, 
as  provided  under  this  Act,  shall  not  exceed  nineteen  thousand  one 
hundred  and  forty-seven,  exclusive  of  master  electricians,  electrician- 
sergeants,  first  class,  and  electrician-sergeants,  second  class.  (34 
Stat.  862.) 

This  was  section  6  of  "An  Act  to  reorganize  and  to  increase  the  efficiency 
of  the  artillery  of  the  United  States,"  cited  above. 

Section  5  of  said  act,  ante,  §  1731,  prescribed  the  composition  of  the 
Coast  Artillery  Corps,  and  included  therein  one  hundred  and  seventy  com- 
panies. Act  June  3,  1916,  c.  134,  §  20,  ante,  §  1731a,  also  prescribed  the 
composition  of  the  Corps,  omitting  the  provision  as  to  the  companies.  See 
notes  under  said  §  1731a,  ante. 

§  1733.     (Superseded.) 

This  section  was  part  of  Act  March  2,  1899,  c.  352,  §  3,  30  Stat.  978.  It 
provided  that  each  artillery  band  should  consist  of  one  chief  musician,  one 
chief  trumpeter,  one  principal  musician,  one  drum  major,  who  was  to  have 
the  rank,  payj  and  allowances  of  a  Arst  sergeant,  four  sergeants,  eight 
corporals,  one  cook,  and  eleven  privates.  It  was  superseded  by  a  provi- 
sion in  Act  June  3,  1916,  c  134,  §  20,  ante,  §  1731a. 

Other  provisions  of  said  section  prescribed  the  composition  of  a  regi- 
ment of  artillery,  and  were  superseded  by  the  discontinuance  of  the  regi- 
mental organization  under  Act  Feb.  2,  1901,  c.  192,  §  3,  ante,  §  1725.  But  ten 
bands,  "organized  as  now  authorized  by  law  for  artillery  regiments,"  were 
provided  for  by  section  6  of  that  act,  31  Stat  749.  And  on  the  separation 
of  the  coast  artillery  and  the  field  artillery,  by  Act  Jan.  25,  1907,  c.  397, 
"fourteen  bands,  organized  as  now  provided  for  by  law  for  artillery  corps 
bands,"  were  authorized  for  the  coast  artillery  by  section  5  of  that  act,  ante, 
§  1731,  which  provision  was  also  superseded  by  said  Act  June  3,  1916,  c« 
134,  §  20,  ante,  {  1731a. 

§§  1734-1736.     (Superseded.) 

These  sections  were  §§  7  and  8  of  Act  Jan.  25,  1907,  c  397,  §  7,  34  Stat 
862,  and  part  of  a  proviso  annexed  to  the  army  appropriation  act  for  the 
fiscal  year  1911,  Act  March  23,  1910,  c.  115,  36  Stat  245. 

Said  Act  Jan.  25,  1907,  c  397,  §  7,  read  as  follows:  **The  field  artillery 
shall  consist  of  six  regiments,  each  organized  as  follows:  One  colonel,  one 
Ueutenant-colonel,  two  majors,  eleven  captains,  thirteen  first  lieutenants, 
and  thirteen  second  lieutenants;  two  veterinarians,  one  sergeant-major,  one 
quartermaster-sergeant,   one   commissary-sergeant,   two  battalion   sergeants- 
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major,  two  battalion  quartermaster-sergeants,  two  color-sergeants,  one  band, 
and  six  batteries  organized  into  two  battalions  of  three  batteries  each.  Of 
the  officers  herein  provided  the  captains  and  lieutenants  not  required  for 
duty  with  batteries  shall  be  available  for  detail  as  regimental  and  battalion 
Bisk  officers,  and  for  such  other  details  as  may  be  authorized  by  law  and 
regulations.  Battalion  adjutants  shall  be  detailed  from  the  captains,  and 
battalion  quartermasters  and  commissaries  from  lieutenants.  Each  field 
artillery  band  shall  be  organized  as  provided  by  law  for  cavalry  bands: 
Provided,  That  the  President  in  his  discretion  may  increase  by  nine  mounted 
orderlies  the  regimental  strength  herein  authorized.*' 

Said  Act  Jan.  25,  1907,  c.  397,  §  8,  read  as  follows:  "Each  battery  of 
field  artillery  shall  consist  of  one  captain,  two  first  lieutenants,  two  second 
lieutenants,  one  first  sergeant,  one  quartermaster-sergeant,  one  stable  ser- 
geant, one  chief  mechanic,  six  sergeants,  twelve  corporals,  four  mechanics, 
three  cooks,  two  musicians,  and  one  hundred  and  two  privates,  the  commis- 
sioned officers  to  be  assigned  from  among  those  hereinbefore  authorized 
for  the  regiment:  Provided,  That  the  President  in  his  discretion  may  in- 
crease the  number  of  sergeants  in  any  battery  of  field  artillery  to  eight,  the 
number  of  corporals  to  sixteen,  the  number  of  mechanics  to  seven,  the 
number  of  musicians  to  three,  and  the  number  of  privates  to  one  hundred 
and  forty-nine:  Provided  further.  That  nothing  contained  in  this  Act  shall 
increase  the  total  number  of  enlisted  men  in  the  line  of  the  Army,  to- 
gether with  the  native  scouts,  as  authorized  by  section  thirty-six  of  the 
Act  of  Congress  approved  February  second,  nineteen  hundred  and  one,  en- 
titled 'An  Act  to  increase  the  efficiency  of  the  permanent  military  estab- 
lishment of  the  United  States.' " 

The  provision  of  said  Act  March  23,  1910,  c.  115,  read  as  follows:  "One 
of  the  'mechanics'  now  authorized  by  law  for  each  battery  of  field  artillery 
shall  hereafter  be  designated  as  'horseshoer'  and  receive  the  pay  of  a  ser- 
geant of  artillery." 

These  sections  were  all  superseded  by  Act  June  3,  1916,  c  134,  |  19, 
post,  §  1736a. 

§  1736a.  (Act  June  3,  1916,  c.  134,  §  19.)  Composition  of  field  ar- 
tillery  units  [;  ammunition  batteries  and  battalions,  depot  bat- 
teries and  battalions,  and  artillery  parks;  regiments;  gun  or 
howitzer  batteries;  headquarters  companies;  supply  com- 
panies; gun  or  howitzer  battalions]. 

The  Field  Artillery,  including  mountain  artillery,  light  artillery, 
horse  artillery,  heavy  artillerjr  (field  and  siege  types),  shall  consist 
of  one  hundred  and  twenty-six  gun  or  howitzer  batteries  organized 
into  twenty-one  regiments. 

In  time  of  actual  or  threatened  hostilities  the  President  is  au- 
thorized to  organize  such  number  of  ammunition  batteries  and  bat- 
talions, depot  batteries  and  battalions,  and  such  artillery  parks  with 
such  numbers  and  grades  of  personnel  and  such  organizations  as 
he  may  deem  necessary.  The  officers  necessary  for  such  organiza- 
tion shall  be  supplied  from  the  Officers'  Reserve  Corps  provided  by 
this  Act  and  by  temporary  appointment  as  authorized  by  section 
eight  of  the  Act  of  Congress  approved  April  twenty-fifth,  nineteen 
hundred  and  fourteeh.  The  enlisted  men  necessary  for  such  or- 
ganizations shall  be  supplied  from  the  Regular  Army  Reserve  pro- 
vided by  this  Act  or  from  the  Regular  Army. 

Each  regiment  of  Field  Artillery  shall  consist  of  one  colonel,  one 
lieutenant  colonel,  one  captain,  one  headquarters  company,  one 
supply  company,  and  such  number  of  gun  and  howitzer  battalions 
as  the  President  may  direct.  Nothing  shall  prevent  the  assembling, 
in  the  same  regiment,  of  gun  and  howitzer  battalions  of  different 
calibers  and  classes. 

Each  gun  or  howitzer  battery  shall  consist  of  one  captain,  two 
first  lieutenants,  two  second  lieutenants,  one  first  sergeant,  one  sup- 
ply sergeant,  one  stable  sergeant,  one  mess  sergeant,  six  sergeants, 
thirteen  corporals,  one  chief  mechanic,  one  saddler,  two  horseshoers, 
one  mechanic,  two  buglers,  threfe  cooks,  twenty-two  privates  (first 
class),  and  seventy-one  privates.  When  no  enlisted  men  of  the 
Quartermaster  Corps  are  attached  for  such  positions  there  shall  be 
added  to  each  battery  of  mountain  artillery  one  packmaster  (ser- 
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geant,  first  class),  one  assistant  packmaster  (sergeant),  and  one 
cargador  (corporal). 

Each  headquarters  company  of  a  regiment  of  two  battaHons  shall 
consist  of  one  captain,  one  first  lieutenant,  one  regimental  sergeant 
major,  two  battalion  sergeants  major,  one  first  sergeant,  two  color 
sergeants,  one  mess  sergeant,  one  supply  sergeant,  one  stable  ser- 
geant, two  sergeants,  nine  corporals,  one  horseshoer,  one  saddler, 
one  mechanic,  three  buglers,  two  cooks,  five  privates  (first  class), 
fifteen  privates,  one  band  leader,  one  assistant  band  leader,  one  ser- 
geant bugler,  two  band  sergeants,  four  band  corporals,  two  musi- 
cians (first  class),  four  musicians  (second  class),  and  thirteen  musi- 
cians (third  class).  That  when  a  regiment  consists  of  three  bat- 
talions there  shall  be  added  to  the  headquarters  company  one  bat- 
talion sergeant  major,  one  sergeant,  three  corporals,  one  bugler, 
one  private  (first  class),  and  five  privates.  When  no  enlisted  men 
of  the  Quartermaster  Corps  is  attached  for  such  positions,  there  shall 
be  added  to  each  mountain  artillery  headquarters  company  one 
packmaster  (sergeant,  first  class),  one  assistant  packmaster  (ser- 
geant), and  one  cargador  (corporal). 

Each  supply  company  of  a  regiment  of  two  battalions  shall  consist 
of  one  captain,  one  first  lieutenant,  two  regimental  supply  sergeants, 
one  first  sergeant,  one  mess  sergeant,  one  corporal,  one  cook,  one 
horseshoer,  one  saddler,  two  privates,  and  one  wagoner  for  each 
authorized  wagon  of  the  field  train.  When  a  regiment  consists  of 
three  battalions  there  shall  be  added  to  the  supply  company  one 
second  lieutenant,  one  regimental  supply  sergeant,  one  private,  and 
one  wagoner  for  each  additional  authorized  wagon  of  the  field  train. 

Each  gun  or  howitzer  battalion  shall  consist  of  one  major,  one 
captain,  and  batteries  as  follows :  Mountain  artillerv  battalions  and 
light  artillery  gun  or  howitzer  battalions  serving  with  the  field 
artillery  of  Infantry  divisions  shall  contain  three  batteries ;  horse 
artillery  battalions  and  heavy  field  artillery  gun  or  howitzer  bat- 
talions shall  contain  two  batteries :  Provided,  That  the  President 
may,  in  his  discretion,  increase  the  headquarters  company  of  a  regi- 
ment of  two  battalions  by  two  sergeants,  five  corporals,  one  horse- 
shoer, one  mechanic,  one  private  (first  class),  and  six  privates;  the 
headquarters  company  of  a  regiment  of  three  battalions  by  one 
sergeant,  seven  corporals,  one  horseshoer,  one  mechanic,  two  cooks, 
two  privates  (first  class),  and  seven  privates;  the  supply  company 
of  a  regiment  of  two  battalions  by  one  corporal,  one  cook,  one  horse- 
shoer, and  one  saddler ;  the  supply  company  for  a  regiment  of  three 
battalions  by  one  corporal,  one  cook,  one  horseshoer,  and  one  sad- 
dler ;  a  gun  or  howitzer  battery  by  three  sergeants,  seven  corporals, 
one  horseshoer,  two  mechanics,  one  bugler,  thirteen  privates  (first 
class),  and  thirty-seven  privates.    (39  Stat.) 

This  section  was  section  19  of  "An  act  for  making  further  and  more  effectual 
provision  for  the  national  defense,  and  for  other  purposes,"  cited  above. 

This  section  superseded  Act  Jan.  25,  1907,  c.  397,  §§  7,  8,  34  Stat  862, 
and  a  provision  of  Act  March  23,  1910,  c.  115,  36  Stat  245.  See  notes 
under  §§  1734-1736,  ante. 

Provisions  for  veterinarians-  for  the  Field  Artillery  are  contained  In  Act 
June  8,  1916,  c  134,  §  16,  ante,  §  1724a. 

The  provisions  relating  to  the  Officers'  Reserve  Corps,  mentioned  in  this 
section,  are  set  forth  post,  |{  1881a-1881q. 

Act  April  25,  1914,  c.  71,  §  8,  mentioned  in  this  section,  is  set  forth  post, 
i  1905a. 

The  provisions  relating  to  the  Regular  Army  Reserve  are  set  forth  post, 
fS  1891-1892d. 

Other  provisions  relating  to  the  Field  Artillery  Corps,  superseded  by  this 
section  and  prior  laws,  were  contained  in  Act  April  26,  1898,  c.  191,  |  4, 
80  Stat  365,  Act  March  2,  1899,  c  352,  j  2,  30  Stat  977,  and  Act  Feb.  2, 
1901,  c  192,  S  20,  31  Stot  753. 
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§  1737.  (Act  Jan.  25,  1907,  c.  397,  §  11.)  Pay  and  allowances  of 
noncommissioned  officers  and  other  enlisted  men;  additional 
pay,  and  limitations  thereof. 
The  regimental  and  battalion  noncommissioned  staff  officers 
herein  authorized  for  regiments  of  field  artillery  shall  have  the  pay 
and  allowances  of  corresponding  grades  in  the  cavalry;  the  bat- 
talion quartermaster-sergeant  shall  have  the  pay  and  allowr.nces  of 
sergeant-major,  junior  grade,  of  the  Artillery  Corps ;  the  chief  mechan- 
ic the  pay  and  allowance  of  sergeant,  and  the  mechanics  of  field  artil- 
lery the  pay  and  allowances  of  artificers  of  field  artillery;  engineer,  six- 
ty-five dollars  a  month  and  allowances  of  ordnance-sergeant;  electri- 
cian-sergeant, first  class,  forty-five  dollars  a  month  and  allowances  of 
ordnance-sergeant:  electrician-sergeant,  second  class,  thirty-five  dollars 
a  month  and  allowances  of  ordnance-sergeant ;  master  gunner,  the  pay 
and  allowances  of  ordnance-sergeant ;  fireman,  thirty  dollars  a  month 
and  allowances  of  ordnance-sergeant ;  and  that  the  rates  of  pay  of  all 
other  enlisted  men  of  the  coast  and  the  field  artillery  shall  be  as  now 
provided  by  law :  Provided,  That  casemate  electricians,  observers,  first 
class,  and  plotters  shall  receive  nine  dollars  a  month  in  addition  to  their 
pay;  that  chief  planters,  chief  loaders,  observers,  second  class,  gun 
commanders,  and  gun  pointers  shall  receive  seven  dollars  a  month  in 
addition  to  their  pay,  and  that  first-class  gunners  shall  receive  two  dol- 
lars a  month  and  second-class  gunners  one  dollar  a  month  in  addition 
to  their  pay:  Provided  further.  That  the  number  of  casemate  elec- 
tricians shall  not  exceed  forty-four ;  that  the  number  of  observers,  first 
class,  shall  not  exceed  one  hundred  and  seventy ;  that  the  number  of 
plotters  shall  not  exceed  one  hundred  and  seventy;  that  the  number 
of  chief  planters  shall  not  exceed  forty-four ;  that  the  number  of  chief 
'loaders  shaH  not  exceed  forty-four;  that  the  number  of  observers,  sec- 
ond class,  shall  not  exceed  one  hundred  and  seventy ;  that  the  number 
of  gun  commanders  shall  not  exceed  three  hundred  and  seventy-eight, 
and  that  the  number  of  gun  pointers  shall  not  exceed  three  hundred 
and  seventy-eight :  And  provided  further.  That  no  enlisted  man  shall 
receive  under  this  section  more  than  one  addition  to  his  pay.  (34 
Stat.  863.) 

A  preyious  provision  for  additions  to  pay  of  gunners  of  field  artillery,  made 
by  Act  April  23,  1904,  c  1485,  83  Stat  260,  was  superseded  by  the  similar 
provision  of  this  section.  But  the  provisions  of  this  section  as  to  rates  of 
pay  and  additional  pay  were  superseded  by  the  general  provisions  relating 
thereto  of  Act  May  11,  1908,  c.  163,  and  Act  June  3,  1916,  c  134,  §  28,  post, 
H  2144,  2144a. 

(R.  S.  §§  1106,  1107.  Superseded.) 
These  sections  prescribed  the  composition  of  a  regiment  and  a  company  of 
infantTy.  Changes  therein  were  made  by  Act  April  26,  1898,  c.  191,  §S  1,  3, 
30  Stat.  364,  365,  and  Act  March  2,  1899,  c.  352,  §  4,  30  Stat  978.  All  these 
provisions  were  superseded  by  those  of  Act  Feb.  2,  1901,  c.  192,  §  10,  post  § 
1738,  except  that  relating  to  the  composition  of  infantry  bands,  contained  in 
Act  March  2,  1899,  c.  352,  §  4,  30  Stat  978.  Said  Act  Feb.  2,  1901.  c.  192, 
§  10,  was  largely  superseded  by  Act  June  3,  1916,  c.  134,  §  17,  post,  §  1738a, 
and  said  Act  March  2,  1899,  c.  352,  §  4,  was  entirely  superseded  thereby. 

§  1738.  (Act  Feb.  2,  1901,  c.  192,  §  10.)     Composition  of  infantry 
regiment;  pay  and  allowances  of  battalion  adjutants,  quarter- 
masters, and  commissaries;    infantry  band;    composition  of 
company. 
Each  regiment  of  infantry  shall  consist  of  one  colonel,  one  lieu- 
tenant-colonel, three  majors,  fifteen  captains,  fifteen  first  lieuten- 
ants, and  fifteen  second  lieutenants ;  one  sergeant-major,  one  quar- 
termaster-sergeant, one    commissary-sergeant,  three    battalion    ser- 
geants-major, two  color  sergeants,  with  rank,  pay,  and  allowances  of 
battalion  sergeants-major,  one  band,  and  twelve  companies,  organized 
into  three  battalions  of  four  companies  each.    Of  the  officers  herein 
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provided,  the  captains  and  lieutenants  not  required  for  duty  with  the 
companies  shall  be  available  for  detail  as  regimental  and  battalion  staff 
officers  and  such  other  details  as  may  be  authorized  by  law  or  regula- 
tions. Battalion  adjutants  shall  receive  one  thousand  eight  hundred 
dollars  per  annum  and  the  allowances  of  first  lieutenants,  mounted; 
battalion  quartermasters  and  commissaries  shall  receive  one  thousand 
six  hundred  dollars  per  annum  and  the  allowances  of  second  lieu- 
tenants, mounted.  Each  infantry  band  shall  be  organized  as  now  pro- 
vided by  law.  Each  infantry  company  shall  consist  of  one  captain, 
one  first  lieutenant,  one  second  lieutenant,  one  first  sergeant,  one 
quartermaster-sergeant,  four  sergeants,  six  corporals,  two  cooks, 
two  musicians,  one  artificer,  and  forty-eight  privates,  the  commis- 
sioned officers  to  be  assigned  from  those  hereinbefore  authorized: 
Provided,  That  the  President,  in  his  discretion,  may  increase  the  num- 
ber of  sergeants  in  any  company  of  infantry  to  six,  the  number  of  cor- 
porals to  ten,  and  the  number  of  privates  to  one  hundred  and  twenty- 
seven,  but  the  total  number  of  enlisted  men  authorized  for  the  whole 
Army  shall  not,  at  any  time,  be  exceeded.    (31  Stat.  750.) 

Twenty-five  regiments  of  infantry  were  authorized  by  R.  S.  §  1094,  and  sub- 
sequent statutes,  thirty  regiments  by  section  1  of  this  act,  ante,  §  1717,  and 
sixty  regiments  by  Act  June  3,  1916,  c.  134,  §  2,  ante,  §  1717a.  The  composi- 
tion of  each  regiment  and  company  was  prescribed  by  R.  S.  §§  1106,  1107; 
an  increase  of  strength  in  time  of  war  was  authorized  by  Act  April  26,  1898, 
c.  191,  §§  2,  3,  30  Stat.  364,  365;  and  the  composition  of  each  regiment  and 
company,  and  the  organization  of  the  companies  into  battalions,  were  prescribed 
by  Act  March  2,  1899,  c.  352,  §  4,  30  Stat.  977.  These  provisions  were  super- 
seded by  this  section,  except  the  dause  relating  to  the  organization  of  infantry 
bands,  contained  in  the  section  last  named.  This  section  was  largely  superseded 
by  Act  June  3,  1916,  c.  134,  §  17,  post,  §  1738a,  and  the  provision  relating  to 
the  infantry  bands  was  also  superseded  by  said  §  1738a,  post. 

Provisions  relating  to  the  Philippine  Scoots  and  the  Philippine  Constabulary 
are  set  forth  post,  f§  1741-1744. 

Provisions  relating  to  the  Porto  Rico  regiment  of  infantry  are  set  forth  post, 
H  1745-1753a. 

Recruit  and  prison  companies  were  to  have  noncommissioned  officers,  musi- 
cians, artificers,  and  cooks  of  the  number  and  grades  allowed  for  companies 
of  infantry,  by  a  provision  of  Act  March  2,  1907,  c.  2511,  i)ost,  f  2011. 

§  1738a.  (Act  June  3,  1916,  c.  134,  §  17.)  Composition  of  infantry 
units [;  regiments;  battalions;  companies;  headquarters  com- 
panies; machine-gim  companies ;  supply  companies] . 

Each  regiment  of  Infantry  shall  consist  of  one  colonel,  one  lieuten- 
ant colonel,  three  majors,  fifteen  captains,  sixteen  first  lieutenants, 
fifteen  second  lieutenants,  one  headquarters  company,  one  machine- 
g^n  company,  one  supply  company,  and  twelve  Infantry  companies 
organized  into  three  battalions  of  four  companies  each. 

Each  battalion  shall  consist  of  one  major,  one  first  lieutenant, 
mounted  (battalion  adjutant),  and  four  companies.  Each  Infantry 
company  in  battalion  shall  consist  of  one  captain,  one  first  lieu- 
tenant, one  second  lieutenant,  one  first  sergeant,  one  mess  sergeant, 
one  supply  sergeant,  six  sergeants,  eleven  corporals,  two  cooks,  two 
buglers,  one  mechanic,  nineteen  privates  (first  class),  and  fifty-six 
privates. 

Each  Infantry  headquarters  company  shall  consist  of  one  captain, 
mounted  (regimental  adjutant) ;  one  regimental  sergeant  major, 
mounted;  three  battalion  sergeants  major,  mounted;  one  first  ser- 
geant (drum  major)  ;  two  color  sergeants ;  one  mess  sergeant ;  one 
supply  sergeant;  one  stable  sergeant;  one  sergeant;  two  cooks; 
one  horseshoer;  one  band  leader;  one  assistant  band  leader;  one 
sergeant  bugler;  two  band  sergeants;  four  band  corporals;  two 
musicians,  first  class ;  four  musicians,  second  class ;  thirteen  musi- 
cians, third  class;  four  privates,  first  class,  mounted;  and  twelve 
privates,  mounted. 

Each  Infantry  machine-gun  company  shall  consist  of  one  captain. 
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mounted;  one  first  lieutenant,  mounted;  two  second  lieutenants, 
mounted ;  one  first  sergeant,  mounted ;  one  mess  sergeant ;  one  sup- 
ply sergeant,  mounted;  one  stable  sergeant,  mounted;  one  horse- 
shoer ;  five  sergeants ;  six  corporals ;  two  cooks ;  two  buglers ;  one 
mechanic ;  eight  privates,  first  class ;  and  twenty-four  privates. 

Each  Infantry  supply  company  shall  consist  of  one  captain, 
mounted ;  one  second  lieutenant,  mounted ;  three  regimental  supply 
sergeants,  mounted;  one  first  sergeant,  mounted;  one  mess  ser- 
geant; one  stable  sergeant;  one  corporal,  mounted;  one  cook; 
one  saddler;  one  horseshoer;  and  one  wagoner  for  each  authorized 
wagon  of  the  field  and  combat  train:  Provided,  That  the  President 
may  in  his  discretion  increase  a  company  of  Infantry  by  two  ser- 
geants, six  corporals,  one  cook,  one  mechanic,  nine  privates  (first 
class),  and  thirty-one  privates;  an  Infantry  machine-gun  company 
by  two  sergeants,  two  corporals,  one  mechanic,  four  privates,  first 
class,  and  twelve  privates. 

The  commissioned  officers  required  for  the  Infantry  headquarters, 
supply,  and  machine-gun  companies  and  for  the  companies  organiz- 
ed into  battalions  shall  be  assigned  from  those  hereinbefore  au- 
thorized.   (39  Stat.) 

This  was  section  17  of  "An  act  for  making  further  and  more  effectual  provi- 
sion for  the  national  defense,  and  for  other  purposes,*'  cited  above. 

This  section  superseded  most  of  the  provisions  of  Act  Feb.  2,  1901,  c.  192, 
§  10,  ante,  §  1738.  It  also  superseded  a  provision  of  Act  March  2,  1899,  c. 
352,  §  4,  30  Stat.  978,  which  prescribed  the  composition  of  infantry  bands. 

§  1739.     (Superseded.) 

This  section,  which  was  a  provision  of  Act  March  2,  1899,  c  352,  §  4,  30 
Stat.  978,  provided  that  each  infantry  band  should  consist  of  one  chief  musician, 
one  principal  musician,  one  drum  major,  with  the  rank,  pay,  and  allowances 
of  a  first  sergeant,  four  sergeants,  eight  corporals,  one  cook,  and  twelve  pri- 
vates.   It  was  superseded  by  Act  June  3, 1916,  c  134,  §  17,  ante,  1 1738a. 

§  1740.  (R.  S.  §  1108.)     Colored  infantry  regiments. 
The  enlisted  men  of  two  regiments  of  infantry  shall  be  colored  men. 
Act  July  28,  1860,  c  299,  |  4,  14  Stat  332.    Act  March  3,  1869,  c  124,  | 
2,  15  Stat  318. 

Notes  of  Decisions 

Enlistment   of   white   men^^The   en-      this    section    and    section   1723,   ante, 
listment  of  white  men  in  colored  regi-      (1881)  17  Op.  Atty.  Gen.  47, 
ments  is  prohibited  by  implication  by 

(R.  S.  §§  1109,  lUO.    Transferred.) 
These  sections  are  set  forth  under  subchapter  "Staff  Corps  and  Depart- 
ments" of  this  chapter,  post,  §{  1851,  1852. 

(R.  S.  §  nil.    Transferred  to  Chapter  4  of  this  Title.) 
This  section  related  to  the  composition  of  the  Military  Academy  Band,  and 
the  pay,  etc.,  of   the  leader  and   the  enlisted   musicians.     It  is  placed,  as 
amended  by  subsequent  statutes,  under  chapter  4  of  this  Title,  "The  Military 
Academy,"  post,  §  2270. 

§  1741.  (Act  Feb.  2,  1901,  c.  192,  §  36.)     Philippine  Scouts;  enlist- 
ment and  organization ;  limitation  of  number,  and  of  total  en- 
listed force  of  line  of  Army;   officers  of  native  organizations. 
When  in  his  opinion  the  conditions  in  the  Philippine  Islands 
justify  such  action  the  President  is  authorized  to  enlist  natives  of 
those  islands  for  service  in  the  Army,  to  be  organized  as  scouts, 
with  such  officers  as  he  shall  deem  necessary  for  their  proper  con- 
trol, or  as  troops  or  companies,  as  authorized  by  this  Act,  for  the 
Regular  Army.     The  President  is  further  authorized,  in  his  discre- 
tion, to  form  companies,  organized  as  are  companies  of  the  Regular 
Army,  in  squadrons  or  battalions,  with  officers  and  noncommissioned 
officers  corresponding  to  similar  organizations  in  the  cavalry  and  in- 
fantry arms.    The  total  number  of  enlisted  men  in  said  native  or- 
ganizations shall  not  exceed  twelve  tliousand,  and  the  total  enlisted 
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force  of  the  line  of  the  Army,  together  with  such  native  force,  shall 
not  exceed  at  any  one  time  one  hundred  thousand. 

The  majors  to  command  the  squadrons  and  battalions  shall  be  se- 
lected by  the  President  from  captains  of  the  line  of  the  Regular 
Army,  and  while  so  serving  they  shall  have  the  rank,  pay,  and  allow- 
ances of  the  grade  of  major.  The  captains  of  the  troops  or  compa- 
nies [shall  be  selected  by  the  President  from  first  lieutenants  of  the 
line  of  the  Regular  Army,]  and  while  so  serving  they  shall  have  the 
rank,  pay,  and  allowances  of  captain  of  the  arm  to  which  assigned. 
The  squadron  and  battalion  staff  officers,  and  first  and  second  lieuten- 
ants of  companies,  may  be  selected  from  the  noncommissioned  offi- 
cers or  enlisted  men  of  the  Regular  Army  of  not  less  than  two  years' 
service,  or  from  officers  or  noncommissioned  officers  or  enlisted  men 
serving,  or  who  have  served,  in  the  volunteers  subsequent  to  April 
twenty-first,  eighteen  hundred  and  ninety-eight,  and  officers  of  those 
grades  shall  be  given  provisional  appointments  for  periods  of  four 
years  each,  and  no  such  appointments  shall  be  continued  for  a  sec- 
ond or  subsequent  term  unless  the  officer's  conduct  shall  have  been 
satisfactory  in  every  respect.  The  pay  and  allowances  of  provisional 
officers  of  native  organizations  shall  be  those  authorized  for  officers 
of  like  grades  in  the  Regular  Army.  The  pay,  rations,  and  clothing 
allowances  to  be  authorized  for  the  enlisted  men  shall  be  fixed  by  the 
Secretary  of  War,  and  shall  not  exceed  those  authorized  for  the  Reg- 
ular Army. 

When,  in  the  opinion  of  the  President,  natives  of  the  Philippine 
Islands  shall,  by  their  services  and  character,  show  fitness  for  com- 
mand, the  President  is  authorized  to  make  provisional  appointments 
to  the  grades  of  second  and  first  lieutenants  from  such  natives,  who, 
when  so  appointed,  shall  have  the  pay  and  allowances  to  be  fixed  by 
the  Secretary  of  War,  not  exceeding  those  of  corresponding  grades 
of  the  Regular  Army.    (31  Stat.  757.) 

This  section  was  part  of  the  act  to  increase  the  efficiency  of  the  permanent 
military  establishment,  cited  above. 

The  words  of  the  second  paragraph  of  this  section  inclosed  in  brackets,  re- 
lating to  captains  of  troops  or  companies,  "shall  be  selected  by  the  President 
from  first  lieutenants  of  the  line  of  the  Regular  Army,"  were  superseded  by 
the  provisions  of  the  act  to  create  the  office  of  captain  in  the  Philippine 
Scouts,  Act  May  16,  1908,  c.  171,  post,  §  1742. 

The  provision  of  this  section  that  **the  total  enlisted  force  of  the  line  of  the 
Army,  together  with  such  native  force,"  meaning  the  Philippine  Scouts,  "shall 
not  exceed  at  any  one  time  one  hundred  thousand,"  was  superseded  by  a 
provision  of  Act  June  3,  1916,  c.  134,  §  2,  post,  §  1882a. 

The  existing  laws  pertaining  to  or  affecting  the  Philippine  Scouts  are  to 
continue  and  remain  in  force,  except  as  specifically  provided  otherwise  by  the 
National  Defense  Act  of  1916,  Act  June  3,  1916,  c.  134,  by  section  22  of  said 
act,  post,  §  1991a. 

Previous  provisions  for  temporary  enlistment  of  volunteers,  officers,  and  men 
in  the  Philippine  Islands  were  made  by  Act  March  2,  1899,  c.  352,  §  15,  30 
Stat.  981. 

The  detail  of  officers  of  the  Army  for  service  as  chief  and  assistant  chiefs 
of  the  Philippine  constabulary,  and  the  ordering  of  companies  of  Philippine 
Scouts  to  assist  the  constabulary,  were  provided  for  by  Act  Jan.  30,  1903,  c. 
334,  post,  §§  1743,  1744. 

§  1742.  (Act  May  16,  1908,  c.  171.)  Philippine  Scouts;  office  of 
captain  as  grade  in  military  establishment;  appointment  of 
captains. 

The  office  of  captain  in  the  Philippine  Scouts  is  hereby  created 
as  a  gfrade  of  rank  in  the  military  establishment.  Such  captains 
shall  be  selected  from  officers  of  the  grade  of  first  lieutenants  in 
said  scouts,  and  shall  be  given  provisional  appointments  for  periods 
of  four  years  each,  and  no  such  appointments  shall  be  continued 
for  a  second  or  subsequent  period  unless  the  officers'  conduct  shall 
have  been  satisfactory  in  every  respect:    Provided,  That  the  num- 
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ber  of  officers  provisionally  appointed  under  the  terms  of  this  Act 
shall  not  at  any  time  exceed  the  number  of  companies  of  said 
native  troops  which  may  be  formed  by  the  President  from  time  to 
time  for  service  in  the  Philippine  Islands.    (35  Stat.  163.) 

This  act  was  entitled  "An  act  to  create  the  oflBce  of  captain  in  the  Philip- 
pine Scouts." 

Before  this  act  the  captains  of  the  troups  or  companies  of  the  Philippine 
Scouts  were  selected  from  first  lieutenants  of  the  line  of  the  Regular  Army, 
by  a  provision  of  Act  Feb.  2,  1901,  c.  192,  {  36,  ante,  {  1741,  which  was  su- 
perseded by  this  act. 

§  1743.  (Act  Jan.  30,  1903,  c.  334,  §  1.)     Philippine  Constabulary; 
detail  of  officers  of  Army  for  service  as  chief  and  assistant 
chiefs. 
Officers  of  the  Army  of  the  United  States  may  be  detailed  for 
service  as  chief  and  assistant  chiefs,  the  said  assistant  chiefs  not 
to  exceed  in  number  four,  of  the  Philippine  Constabulary,  and  that 
during  the  continuance  of  such  details  the  officer  serving  as  chief 
shall  have  the  rank,  pay,  and  allowances  of  brigadier-general,  and 
the  officers  serving  as  assistant  chiefs  shall  have  the  rank,  pay,  and 
allowances  of  colonel:     Provided,  that  the  difference  between  the 
pay  and  allowances  of  brigadier-general  and  colonel,  as  herein  pro- 
vided, and  the  pay  and  allowances  of  the  officers  so  detailed  in  the 
grades  from  which  they  are  detailed  shall  be  paid  out  of  the  Philip- 
pine treasury.    (32  Stat.  783.) 

This  section  and  the  section  next  following  were  an  act  entitled  "An  act 
to  promote  the  efficiency  of  the  Philippine  Constabulary,  to  establish  the  rank 
and  pay  of  its  commanding  officers,  and  for  other  purposes." 

No  officer  holding  a  permanent  commission  in  the  Army  with  rank  below 
that  of  major  shall  be  detailed  as  chief  or  assistant  chief  of  the  Constabulary, 
and  no  other  officers  of  the  Army  shall  be  detailed  for  duty  with  the  Con- 
stabulary except  as  specifically  provided  by  law,  by  provisions  of  Act  Aug.  24, 
1912,  c.  391,  §  1,  post,  §  1999,  which  said  provision  was  superseded  in  part  at 
least  by  a  provision  in  Act  April  27,  1914,  c.  72,  also  post,  {  1999c 

§  1744.  (Act  Jan.  30,  1903,  c.  334,  §  2.)  Philippine  Constabulary; 
assistance  of  Philippine  Scouts. 
Any  companies  of  Philippine  Scouts  ordered  to  assist  the  Philip- 
pine Constabulary  in  the  maintenance  of  order  in  the  Philippine 
Islands  may  be  placed  under  the  command  of  officers  serving  as. 
chief  or  assistant  chiefs  of  the  Philippine  Constabulary,  as  herein 
provided :  Provided,  That  when  the  Philippine  Scouts  shall  be  or- 
dered to  assist  the  Philippine  Constabulary,  said  scouts  shall  not 
at  any  time  be  placed  under  the  command  of  inspectors  or  other 
officers  of  the  constabulary  below  the  grade  of  assistant  chief  of 
constabulary.     (32  Stat.  783.) 

See  notes  to  preceding  section  of  this  act,  §  1743. 

§  1745.  (Act  Feb.  2, 1901,  c.  192,  §  37.)  Porto  Rico  regiment  of  in- 
fantry; composition  and  organization;  pay  and  allowances; 
selection  and  appointment  of  ofHcers ;  enlistments. 
The  President  is  authorized  to  organize  and  maintain  one  provi- 
sional regiment  of  not  exceeding  three  battalions  of  infantry,  for 
service  in  Porto  Rico,  the  enlisted  strength  thereof  to  be  composed 
of  natives  of  that  island  as  far  as  practicable.  The  regiment  shall 
be  organized  as  to  numbers  as  authorized  for  infantry  regiments 
of  the  Regular  Army.  The  pay,  rations,  and  clothing  allowances 
to  be  authorized  for  the  enlisted  men  shall  be  fixed  by  the  Sec- 
retary of  War,  and  shall  not  exceed  those  authorized  for  the  Regu- 
lar Army.  The  field  officers  shall  be  selected  from  officers  of  the 
next  lower  grades  in  the  Regular  Army  and  shall,  while  so  serving 
in  the  higher  grade,  have  the  rank,  pay,  and  allowances  thereof. 
The  company  and  regimental  and  battalion  staff  officers  shall  be 
appointed  by  the  President    The  President  may,  in  his  discretion, 
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continue  with  their  own  consent  the  volunteer  officers  and  enlisted 
men  of  the  Porto  Rico  regiment,  whose  terms  of  service  expire 
by  law  July  first,  nineteen  hundred  and  one.  Enlistments  for  the 
Porto  RiCO  regiment  shall  be  made  for  periods  of  three  years,  un- 
less sooner  discharged.  The  regiment  shall  be  continued  in  serv- 
ice until  further  directed  by  Congress.     (31  Stat.  758.) 

This  section  was  part  of  the  act  to  increase  the  efficiency  of  the  permanent 
military  establishment,  cited  above. 

The  provisions  of  tbis  section  were  practically  all  superseded  by  subsequent 
laws  as  follows:  The  provision  relating  to  the  number  of  battalions  by  Act 
June  3,  1910,  c  134,  §  21,  post,  S  1753a ;  the  provision  requiring  the  enlisted 
strength  to  be  composed  of  natives  of  Porto  Rico  as  far  as  practical  by  a  pro- 
vision of  Act  April  23.  1004,  c.  1485,  33  Stat.  266,  requiring  men  enlisted  in 
the  regiment  to  be  citizens  of  Porto  Rico,  which  provision  was  superseded  by 
said  Act  June  3,  1916,  c  134,  §  21,  post,  |  1753a ;  the  provision  relating  to  the 
strength  of  the  regiment  by  said  Act  June  3,  1916,  c.  134,  §  21,  post,  S  1753a ; 
the  provision  relating  to  the  pay,  rations,  and  clothing  allowances  of  enlisted 
men  by  said  Act  Juhe  3,  1916,  c  134,  i  21,  poet,  §  1753a;  the  provision  relat- 
ing to  the  selection  of  field  officers,  by  a  provision  of  Act  April  23,  1904,  c 
1485,  33  Stat  266,  which  was  superseded  by  the  provision  for  the  detail  of 
field  officers  of  the  regiment  from  officers  not  below  the  rank  of  captain  of  the 
Army,  of  Act  May  27,  1908,  c.  201,  |  2,  35  Stat  392,  which  in  turn  was  super- 
seded by  said  Act  June  3,  1916,  c  134,  §  21,  post,  §  1753a ;  the  provision  au- 
thorizing the  President  to  continue  the  volunteer  officers  and  enlisted  men  of 
the  regiment,  whose  terms  expired  July  1, 1901,  by  a  provision  of  Act  March  2, 
1903,  c  976,  82  Stat  934,  that  all  volunteer  officers  in  the  regiment  should  be 
mustered  out  on  June  30,  1904,  and  their  places  be  filled  by  detaU  from  the  line 
of  the  Army,  and  by  the  expiration  of  terms  of  enlistment ;  and  the  provision 
relating  to  the  term  of  enlistment  by  Act  April  23,  1904,  c  1485,  33  Stat  266, 
which  reduced  the  term  of  enlistment  to  two  years,  which  was  superseded  by  a 
provision  of  Act  May  11,  1908,  c  163,  35  Stat  114,  which  fixed  the  term  at 
three  years,  which  in  turn  was  superseded  by  said  Act  June  3,  1916,  c  134, 
I  21,  post  §  1753a. 

The  regiment  was  designated  the  Porto  Rico  regiment  of  infantry  of  the 
United  States  Army,  by  Act  May  27,  1908,  c  201,  S  1,  post,  §  1748. 

§  1746.  (Act  April  23,  1904,  c  1485.)  Porto  Rico  regiment  of 
infantry;  composition  and  organization;  details,  appointments, 
and  promotions  of  officers;  enlistments,  and  reserve  of  enlisted 
men  who  have  served;  pay  and  allowance. 
For  Porto  Rico  Provisional  Regiment  of  Infantry,  composed  of  two 
battalions  of  four  companies  each,  to  include  the  enlisted  men  of  the 
present  regiment  who  may  be  in  the  service  June  thirtieth,  nineteen 
hundred  and  four,  and  officers  as  herein  provided.  The  field  offi- 
cers shall  be  detailed  from  the  officers  of  the  Regular  Army  of  the 
same  grade  and  shall  receive  the  pay  and  emoluments  of  their 
grade.  The  present  officers  of  the  regiment  below  the  grade  of 
field  officers  who  are  mentally,  morally,  and  physically  qualified 
and  have  proved  efficient  in  their  respective  positions  may  be  re- 
appointed by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate  (and  such  officers  shall  be  entitled  to  preference  in 
such  appointments)  for  a  provisional  term  of  four  years.  Offi- 
cers so  reappointed  shall  be  eligible  for  promotion  in  the  regiment 
up  to  and  including  the  rank  of  captain,  upon  examination  as  to 
their  fitness  for  such  promotion.  Vacancies  then  existing  or  there- 
after occurring  in  the  grade  of  second  lieutenant  may  be  filled 
by  the  President,  in  his  discretion,  by  and  with  the  advice  and 
consent  of  the  Senate,  by  the  appointment  of  citizens  of  Porto  Rico 
for  the  provisional  term  of  four  years,  whose  qualifications  for 
commissions  shall  be  established  by  such  examination  as  the  Presi- 
dent may  prescribe,  who  shall  also  be  eligible  for  promotion  in  the 
regiment  up  to  and  including  the  rank  of  captain,  upon  an  examina- 
tion as  to  their  fitness.  Vacancies  not  filled  as  hereinbefore  provided 
by  the  reappointment  or  promotion  of  the  present  officers  or  by  the 
appointment  or  promotion  of  citizens  of  Porto  Rico,  shall  be  filled  by 
detail  from  the  line  of  the  infantry  of  the  Army  of  the  same  grade 
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with  the  vacancy  to  be  filled.  Men  hereafter  enlisted  in  the  regiment 
shall  be  citizens  of  Porto  Rico  and  shall  be  enlisted  for  a  term  of 
two  years;  and  except  in  the  case  of  noncommissioned  officers 
shall  not  be  reenlisted  in  time  of  peace.  The  names  of  all  enlisted 
men  who  have  served  honorably  in  the  regiment  shall  be  kept  at  the 
headquarters  of  the  regiment,  and  these  men  shall  be  regarded  as 
a  reserve,  to  be  specially  considered  in  time  of  war.  The  pay  and 
allowances  of  officers  and  enlisted  men  of  the  regiment  shall  be  the 
same  as  authorized  for  like  grades  in  the  Regular  Army.  (33 
Stat.  266.) 

These  were  proyisions  of  the  Army  appropriation  act  for  the  fiscal  year 
1905,  cited  above. 

Nearly  all  of  the  provisions  of  this  section  were  superseded  by  provisions  of 
Act  May  11,  1908,  c  163,  post,  §  1747,  which  was  practically  superseded  by 
Act  June  8,  1916,  c  134,  §  21,  post,  $  1753a,  by  Act  May  27,  1908,  c.  201,  §1 
2,  4,  5,  85  Stat  392,  which  were  superseded  by  said  Act  June  8,  1916,  c.  134, 
i  21,  post,  §  1753a,  and  by  a  provision  of  Act  March  2,  1903,  c.  975,  32  Stat 
934,  which  was  also  superseded  by  said  Act  June  3,  1916,  c  134,  §  21,  post, 
I  1753a. 

§  1747.  (Act  May  11,  1908,  c.  163.)  Porto  Rico  regiment  of  infan- 
try; term  of  enlistment;  re-enlistments. 
Men  hereafter  enlisted  in  the  Porto  Rico  Provisional  Regiment 
of  Infantry  shall  be  enlisted  for  a  period  of  three  years  and  may  be 
reenlisted,  such  enlistments  and  reenlistments  to  be  subject  to  the 
regulations  governing  the  Army  at  large,  with  such  modifications 
as  to  physical  requirements  as  the  President  may  prescribe.  (35 
Stat.  114.) 

This  was  a  proviso  annexed  to  appropriations  for  pay  of  enlisted  men  in  th« 
Army  appropriation  act  for  the  fiscal  year  1909,  cited  above.  It  superseded  • 
previous  provisions  as  to  enlistment  and  re-enlistment,  contained  in  Act  April 
23,  1904,  c.  1485,  33  Stat.  260,  which  were  superseded  by  Act  June  8,  1916,  c. 
134,  §  21,  post,  §  1753a,  which  said  section  also  superseded  this  section  as  to 
the  term  of  the  enlistment  and  the  regulations  governing  the  same. 

§  1748.  (Act  May  27,  1908,  c.  201,  §  1.)  Porto  Rico  regiment  of 
infantry ;  designation ;  composition. 
On  and  after  the  thirtieth  day  of  June,  nineteen  hundred  and 
eight,  the  Porto  Rico  Provisional  Regiment  of  Infantry  shall  be 
designated  the  Porto  Rico  Regiment  of  Infantry  of  the  United 
States  Army.  It  shall  be  composed  of  the  two  existing  battalions 
of  the  Porto  Rico  Provisional  Regiment  of  Infantry.  (35  Stat. 
392.) 

This  section  was  section  1  of  an  act  entitled  "An  act  fixing  the  status  of  the 
Porto  Rico  Provisional  Regiment  of  Infantry,"  cited  above.  Section  2  of  said 
act  was  superseded  by  Act  June  3,  1916,  c.  134,  §  21,  post,  §  1753a,  section  3 
thereof  is  set  forth  post,  §  1750,  and  sections  4  and  5  were  superseded  by  said 
Act  June  3,  1916,  c.  134.  §  21,  post,  §  1753a. 

Previous  provisions  relating  to  the  organization  of  the  regiment  wero  Act 
Feb.  2,  1901,  c.  192,  §  37,  ante,  §  1745,  provisions  of  Act  April  23,  1904,  c 
1485,  ante,  f  1746,  and  a  provision  of  Act  May  11,  1908,  c.  163,  ante,  §  1747. 

The  composition  of  the  regiment  is  prescribed  by  Act  June  3,  1916,  c  134, 
i  21,  post,  i  1753a. 

§  1749.     (Superseded.) 

This  section,  which  was  Act  May  27,  1908,  c.  201,  §  2,  35  Stat  892,  provid- 
ed that  the  field  ofiicers  of  the  Porto  Rico  regiment  of  infantry  should  be  one 
lieutenant-colonel  and  two  majors,  to  be  detailed  for  four  years  by  the  Presi- 
dent from  officers  not  below  the  rank  of  captcdn  of  the  Army.  It  was  super- 
seded by  provisions  of  Act  June  3,  1916,  c  134,  f  21,  post,  §  1753a. 

§  1750.  (Act  May  27,  1908,  c.  201,  §  3.)     Porto  Rico  regiment  of 
infantry;    captains  and  lieutenants  {ormerly  appointed  to  be 
re-commissioned. 
The  present  captains  and  lieutenants  of  the  Porto  Rico  Provi- 
sional  Regiment   of   Infantry   appointed   or   who   were   reappointed 
after  a  mental,  physical,  and  professional  examination,  may  be  re- 
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commissioned  as  officers  of  the  Porto  Rico  Regiment  of  Infantry. 
(35  Stat.  392.) 

See  notes  to  §  1748,  ante. 

The  permanent  captains  of  the  Porto  Rico  regiment  of  infantry,  holding 
commissions  in  said  regiment,  are  to  be  recommissioned  as  captains  of  in- 
fantry of  the  United  States  army,  with  provisions  for  their  lineal  rank,  by  a 
provision  of  Act  March  4, 1915,  c.  143,  §  1,  post,  §  1750a. 

§  1750a.  (Act  March  4,  1915,  c.  143,  §  1.)  Porto  Rico  regiment  of 
infantry;  permanent  captains  to  be  recommissioned  as  cap- 
tains of  infantry  of  Army ;  rank ;  computation  of  time  of  serv- 
ice. 

The  permanent  captains  of  the  Porto  Rico  Regiment  of  Infantry 
now  holding  commissions  as  such  in  said  regiment  shall  be  recom- 
missioned as  captains  of  Infantry  of  the  United  States  Army,  to  take 
rank  on  the  lineal  list  of  officers  of  Infantry  immediately  after  the 
junior  officers  of  the  same  grade  whose  total  commissioned  service 
equals  or  exceeds  theirs:  Provided  further,  That  those  officers  of 
the  Porto  Rico  Regiment  of  Infantry,  recommissioned  as  captains 
of  Infantry,  whose  total  commissioned  service  is  less  than  that  of 
any  officer  of  Infantry  of  the  next  lower  grade,  shall  not  advance  on 
the  lineal  list  of  captains  of  Infantry,  nor  on  the  relative  list  of  offi- 
cers of  the  United  States  Army,  until  such  time  as  there  no  longer 
remains  on  the  lineal  list  of  officers  of  Infantry  any  officer  of  the 
next  lower  grade  of  equal  or  greater  length  of  total  commissioned 
service  and  shall  take  rank  in  the  grade  of  captain  on  the  lineal  list 
of  officers  of  Infantry  and  on  the  relative  list  of  officers  of  the  Unit- 
ed States  Army  immediately  after  the  juniors  in  rank  of  such  offi- 
cers of  Infantry  of  equal  or  greater  total  commissioned  service: 
Provided,  That  for  the  purpose  of  this  Act  total  commissioned  serv- 
ice shall  include  commissioned  service  in  the  Regular  Army,  in  the 
Volunteers,  in  the  Porto  Rico  Provisional  Regiment  of  Infantry, 
and  in  the  Porto  Rico  Regiment  of  Infantry,  and  that  the  commis- 
sioned service  of  those  officers  of  the  Porto  Rico  Regiment  of  In- 
fantry who  were  officers  of  the  Porto  Rico  Provisional  Regiment 
of  Infantry,  shall  be  counted  as  continuous  and  uninterrupted  be- 
tween the  twenty-ninth  day  of  June  nineteen  hundred  and  eight,  and 
the  thirtv-first  day  of  December,  nineteen  hundred  and  eight.  (38 
Stat.  1070.) 

This  was  a  provision  of  the  army  appropriation  act  for  the  fiscal  year  1916, 

cited  above. 
The  captains  referred  to  in  this  section  were  provided  for  by  Act  May  27, 

1908,  c.  201,  §  3,  ante,  §  1750. 

§§  1751-1753.     (Superseded.) 

Section  1751,  which  was  Act  May  27,  1908,  c.  201,  §  4,  35  Stat  302,  pro- 
vided that  vacancies  in  the  Rrade  of  second  lieutenant  in  the  Porto  Rico  regi- 
ment of  Infantry  might  be  filled  by  the  President  in  his  discretion  by  the  ap- 
pointment of  citizens  of  Porto  Rico,  whose  qualifications  were  to  be  established 
by  examination.  It  was  superseded  by  a  provision  in  Act  June  3,  1916,  c. 
134,  §  21,  post,  §  1753a. 

Section  1752,  which  was  Act  May  27,  1908,  c.  201,  §  5,  35  Stat  392,  read  as 
follows:  "Promotions  to  the  grade  of  first  lieutenant  and  captain  shall  be  ac- 
cording to  seniority  within  the  regiment,  subject  to  the  examination  provided 
by  law.  All  appointments  and  promotions  herein  provided  for  shall  be  made 
with  the  advice  and  consent  of  the  Senate.  Officers  of  the  Porto  Rico  Regiment 
of  Infantry  shall  have  the  same  rank,  pay,  rights,  and  allowances  provided  by 
law  for  officers  of  similar  rank  in  the  Army  of  the  United  States,  except  as 
herein  provided  with  regard  to  promotion.  Any  of  the  officers  provided  for 
by  section  three  who  may  have  become  incapacitated  for  active  service  by  rea- 
son of  disability  incident  to  the  service  shall  be  placed  upon  the  retired  list 
with  the  rank  to  which  they  would  otherwise  be  entitled."  It  was  superseded 
by  a  provision  of  Act  June  3,  1916,  c.  134,  §  21,  post  §  1753a. 

Section  1753,  which  was  a  provision  of  Act  March  2,  1903,  c.  975,  32  Stat 
934,  provided  that  the  Porto  Rico  regiment  of  infantry  might  be  ordered  for 
service  outside  the  Island.  It  was  superseded  by  a  provision  of  Act  June  3, 
1916,  c.  134,  §  21,  post  S  1753a. 
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§  1753a.  (Act  June  3,  1916,  c.  134,  §  21.)  Porto  Rico  Regiment  of 
Infantry[;  promotions;  detail  of  colonel;  enlisted  men;  pay 
and  allowances]. 

The  Porto  Rico  Regiment  of  Infantry  of  the  United  States  Army 
shall  hereafter  have  the  same  organization,  and  the  same  grades 
and  numbers  of  commissioned  officers  and  enlisted  men,  as  are  by 
this  Act  or  shall  hereafter  be  prescribed  by  law  for  other  regiments 
of  Infantry  of  the  Army.  All  vacancies  created  by  this  Act  or  oc- 
curring hereafter  in  commissioned  offices  of  said  regiment  above 
the  grade  of  second  lieutenant  and  below  the  grade  of  colonel  shall, 
except  as  hereinafter  provided  to  the  contrary,  be  filled  by  promo- 
tion according  to  seniority  in  the  several  grades  and  within  the  regi- 
ment, subject  to. the  examination  prescribed  by  section  three  of  the 
Act  of  Congress  approved  October  first,  eighteen  hundred  and  nine- 
ty, and  said  section  is  hereby  extended  so  as  to  apply  in  the  cases 
of  all  officers  below  the  grade  of  lieutenant  colonel,  who  shall  here- 
after be  examined  for  promotion  in  the  Porto  Rico  Regiment  of  In- 
fantry, except  that  the  President  may  prescribe  such  a  system  of 
examination  for  the  promotion  of  officers  of  said  regiment  as  he 
may  deem  advisable. 

The  colonel  of  said  regiment  shall  be  detailed  by  the  President, 
from  among  officers  of  Infantry  of  the  Army  not  below  the  grade  of 
lieutenant  colonel,  for  a  period  of  four  years  unless  sooner  relieved. 
Vacancies  created  by  this  Act  in  the  grades  of  lieutenant  colonel  and 
major  in  said  regiment  shall  be  filled  by  appointments  from  the 
senior  captains  in  regimental  rank  of  the  Porto  Rico  regiment  men- 
tioned in  the  Act  of  March  fourth,  nineteen  hundred  and  fifteen; 
and  captains  and  lieutenants  of  said  regiment  shall  also  be  eligible 
for  such  detached  service,  transfer,  or  assignment  to  duty  with  oth- 
er organizations  as  may  be  approved  by  the  Secretary  of  War;  but 
vacancies  created  by  such  detachment  of  officers  shall  not  be  filled 
by  promotions  or  appointments. 

All  men  hereafter  enlisting  in  said  regiment  shall  be  natives  oi 
Porto  Rico.  All  enlistments  in  the  regiment  shall  hereafter  be  the 
same  as  is  provided  herein  for  the  Regular  Army,  and  the  regiment, 
or  any  part  thereof,  may  be  ordered  for  service  outside  the  island  of 
Porto  Rico.  The  pay  and  allowances  of  members  of  said  regiment 
shall  be  the  same  as  provided  by  law  for  officers  and  enlisted  men  of 
like  grades  in  the  Regular  Army. 

Vacancies  created  by  this  Act  or  occurring  hereafter  in  the  grade 
of  second  lieutenant  in  said  regiment  shall  be  filled  during  any 
calendar  year  by  the  appointment  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  of  any  native  of  Porto  Rico  gradu- 
ated from  the  United  States  Military  Academy,  and,  after  such 
appointment  shall  have  been  made  or  provided  for,  by  like  appoint- 
ment of  native  citizens  of  Porto  Rico  between  twenty-one  and  twen- 
ty-seven years  of  age. 

Provided,  That  officers  of  the  Porto  Rico  Regiment  of  Infantry, 
United  States  Army,  who  held  commissions  in  the  Porto  Rico  Pro- 
visional Regiment  of  Infantry  on  June  thirtieth,  nineteen  hundred 
and  eight,  shall  now  and  hereafter  take  rank  in  their  grades  in  the 
same  relative  order  held  by  them  in  said  Porto  Rico  Provisional 
Regiment  of  Infantry  on  June  thirtieth,  nineteen  hundred  and  eight, 
subject  to  any  loss  in  rank  due  to  failure  to  pass  examinations  for 
promotion  or  to  sentence  of  court-martial.     (39  Stat.) 

This  was  section  21  of  "An  act  for  making  further  and  more  effectual  provi* 
sion  for  the  national  defense,  and  for  other  purposes,*'  cited  above. 

For  previous  provisions  relating  to  the  Porto  Rico  Regiment  of  Infantry  see 
ante,  §§  1745-1753,  and  notes  thereimder. 

Act  Oct  1,  1890,  c  1241,  t  3,  mentioned  in  this  section,  is  set  forth  post, 
i  1897. 
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§  1754.  (R.  S.  §  1112.)     Indian  scouts. 

The  President  is  authorized  to  enlist  a  force  of  Indians,  not  ex- 
ceeding one  thousand,  who  shall  act  as  scouts  in  the  Territories  and 
Indian  country.    They  shall  be  discharged  when  the  necessity  for  their 
service  shall  cease,  or  at  the  discretion  of  the  department  commander. 
Act  July  28,  1866,  c.  299,  §  6,  14  Stat  333. 

A  force  of  Indian  scouts,  not  exceeding  1,000,  was  authorized  by  R.  S.  | 
1094,  aa  well  as  by  this  section.  The  Army  appropriation  act  of  July  24, 
1876,  c  226,  19  Stat  97,  provided  payment  for  only  300  Indian  scouts.  But 
the  implied  limitation  was  repealed,  and  the  provisions  of  R.  S.  §§  1094,  1112, 
authorizing  the  employment  of  1,000  Indian  scouts,  were  continued  in  force, 
and  other  provisions  relating  to  such  scouts  were  made,  by  Act  Aug.  12,  1876, 
c.  263,  post,  §  1755.  ''Indian  scouts  as  now  authorized  by  law"  were  included 
in  the  composition  of  the  Army  by  Act  Feb.  2,  1901,  c  192,  f  1,  ante,  §  1717, 
but  were  omitted  from  the  composition  of  the  Regular  Army  by  Act  June  3, 
1916,  c  134,  §  2,  ante,  f  1717a.  The  enlistment  of  natives  of  the  Philippine 
Islands,  to  be  organized  as  scouts,  was  authorized  by  section  36  of  that  act, 
ante,  f  1741. 

The  existing  laws  pertaining  to  or  affecting  the  Indian  Scouts  are  to  continue 
and  remain  in  force,  except  as  specifically  provided  otherwise  by  the  National 
Defense  Act  of  1916,  Act  June  3,  1916,  c  134,  by  section  22  of  said  Act,  post, 
«  1991a. 

Notes  of  Deoisioiis 

Scoits  as  part  of  aniyw— The  Indian      an  integral  part  of  the  army.    (1880)  16 
scouts  provided  for  in  this  section  form      Op.  Atty.  Gen.  451. 

§  1755.  (Act  Aug.  12,  1876,  c.  263.)     Indian  scouts;  emplo3rmcnt 

continued. 
So  much  of  the  Army  appropriation  act  of  twenty-fourth  July, 
*  eighteen  hundred  and  seventy-six,  as  limits  the  number  of  Indian 
scouts  to  three  hundred  is  hereby  repealed ;  and  sections  ten  hun- 
dred and  ninety-four  and  eleven  hundred  and  twelve  of  the  Revised 
Statutes,  authorizing  the  employment  of  one  thousand  Indian 
scouts,  are  hereby  continued  in  force:  Provided,  That  a  propor- 
tionate number  of  non-commissioned  officers  may  be  appointed. 
And  the  scouts,  when  they  furnish  their  own  horses  and  horse- 
equipments,  shall  be  entitled  to  receive  forty  cents  per  day  for  their 
use  and  risk  so  long  as  thus  employed.    (19  Stat.  131.) 

This  act  was  entitled  "An  act  concerning  the  employment  of  Indian  Sconts.*' 

See  note  to  R.  S.  §  1112,  ante,  §  1754. 

(R.  S.  §§  1095,  1096.     Superseded.) 

These  sections  related  to  the  General  of  the  Army,  section  1095  prescribing 
his  title,  and  section  1096  the  selection  and  rank  of  the  aids  constituting  his 
staff.  A  General  and  Lientenant-General  were  indaded  in  the  composition 
of  the  Army  by  R.  S.  §  1094,  with  a  proviso  that  when  a  vacancy  should 
occur  in  the  office  of  either  such  office  should  cease.  After  the  occurrence  of 
a  vacancy  in  the  office  of  General  by  the  retirement  of  General  William  T. 
Sherman,  the  grade  of  Lieu  tenant-General  was  discontinued  and  merged  in 
that  of  General,  that  grade  to  continue  during  the  lifetime  of  the  then  Lieu- 
tenant-General, and  the  appointment  of  a  General  was  authorized  by  Act 
June  1,  1888,  c  338,  25  Stat.  165.  Under  this  act  Lieutenant-General  Phil- 
lip H.  Sheridan  was  appointed  General.  By  his  death,  on  August  5,  1888, 
the  grade  of  General  ceased.  No  provisions  relating  thereto  were  made  by 
subsequent  statutes,  and  these  sections,  therefore,  have  become  inoperative. 

The  grade  of  Lieutenant-General,  as  it  existed  under  R.  S.  |  1094,  having 
been  merged  in  that  of  General,  as  stated  above,  was  revived  by  Res.  Feb.  5, 
1895,  No.  9,  28  Stat.  968,  with  a  proviso  that  when  said  grade  should  once 
have  been  filled  and  become  vacant,  said  resolution  should  expire  and  be  of 
no  effect.  A  Lieutenant-General  was  included  in  the  composition  of  the  Army 
by  Act  Feb.  2,  1901,  c  192,  i  1,  ante,  §  1717,  but  was  omitted  from  the  com- 
position of  the  Regular  Army  by  Act  June  3,  1916,  c.  134,  S  2,  ante,  {  1717a ; 
but  a  subsequent  provision  that  when  the  office  should  become  vacant  it  should 
not  thereafter  be  filled,  but  should  cease  mid  determine,  was  made  by  Act  March 
2,  1907.  c.  2511,  post,  §  1756. 

§  1756.  (Act  March  2,  1907,  c.  2511.)     Lieutenant-General;  vacan- 
cy not  to  be  filled,  and  office  to  cease. 
When  the  office  of  Lieutenant-General  shall  become  vacant  it 
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shall  not  thereafter  be  filled,  but  said  office  shall  cease  and  deter- 
mine :  Provided  further,  That  nothing  in  this  provision  shall  affect 
the  retired  list.     (34  Stat.  1160.) 

This  was  a  proviso  aonexed  to  an  appropriation  for  pay  of  officers  in  the 
Army  appropriation  act  for  the  fiscal  year  1908,  cited  above.  The  grade  of 
Lieutenant-General  was  revived  by  Res.  Feb.  5,  1905,  No.  9,  28  Stat.  968,  and 
was  included  in  the  composition  of  the  Army  by  Act  Feb.  2,  1901,  c.  192,  |  1, 
ante,  f  1717.    See  notes  under  R.  S.  U  1095,  1096,  ante. 

(R.  S.  §  1097,  as  amended  Act  Feb.  27,  1877,  c.  69,  §  1.  Su- 
perseded.) 
This  section  provided  that  the  Lieutenant-General  might  select  from  the 
Army  two  aides  and  one  military  secretary.  The  office  of  Lieutenant-General, 
included  in  the  composition  of  the  Army  by  Act  Feb.  2,  1901,  c  192,  $  1,  ante, 
I  1717,  on  becoming  vacant,  was  not  to  be  filled,  but  was.  to  cease  and  de- 
termine, by  a  provision  of  Act  March  2,  1907,  c.  2511,  ante,  |  1756;  and 
thereby  the  provisions  of  this  section  became  inoperative. 

§  1757.  (R.  S.  §  1098.)     Aids  of  major  and  brigadier  generals. 

Each  niajor-general  shall  have  three  aids,  who  may  be  selected  by 
him  from  captains  or  lieutenants  of  the  Army,  and  each  brigadier- 
general  shall  have  two  aids,  who  may  be  selected  by  him  from  lieu- 
tenants of  the  Army. 

Act  July  29,  1861,  c  24,  J  3,  12  Stat  280.  Act  July  28,  1866,  c  299,  J  9, 
14  Stat  333. 

Three  major-generals  and  six  brigadier-generals  were  authorized  by  Rev. 
St  §  1094,  and  subsequent  acts,  down  to  and  including  Act  March  2,  1899, 
c.  352,  {  1,  30  Stat  977.  The  numbers  were  increased  to  six  major-generals 
and  fifteen  brigadier-generals  by  Act  Feb.  2,  1901,  c.  192,  $  1,  ante,  {  1717, 
and  to  ten  major  generals  and  thirty-four  brigadier-generals  by  Act  June  3, 
1916,  c.  134,  §  4,  ante,  §  1717b. 

Provisions  giving  to  the  senior  major-general  of  the  line  commanding  the 
Army,  the  rank,  pay,  and  allowances,  of  a  Lieutenant-General,  and  to  his 
personal  staff  the  rank,  pay,  and  allowances  authorized  for  the  staff  of  the 
Lieutenant-General,  made  by  Act  June  6,  1900,  c.  792,  f  2,  31  Stat  655, 
may  be  regarded  as  superseded  by  the  provisions  of  Act  Feb.  2,  1901,  c  192, 
I  1,  ante,  {  1717. 

Provisions  authorizing  aids-de-camp  and  military  secretaries  do  not  apply 
to  general  officers  of  the  General  Staff  Ck>rp8,  by  a  provision  of  Act  Feb.  14, 
1903,  c.  553,  !  4,  post,  §  1763. 

Notes  of  Deoisions 

Doties  of  aldsw— The  duties  of  aids.  Cited    withoot    definite    appiication, 

whether  in  the  army  or  navy,  are  per-  U.   S.  v.   Crosley   (1905)    25  Sup.   Gt 

sonal  to  commanding  officers.  Grosley  261,  262,  196  U.  S.  327,  49  L.  Bd.  497. 
V.  U.  S.  (1903)  38  Ct  CL  82. 

(R.  S.  §  1113.     Superseded.) 
This  section  authorized  the  maintenance  of  trading  establishments  at  mili- 
tary postB.    It  was  superseded  by  Act  Jan.  28,  1893,  c.  61,  27  Stat  426. 

§  1758.  (R.  S.  §  1114.     Superseded.) 

This  section,  which  was  R.  S.  {  1114,  taken  from  Act  March  8,  1799,  c 
48,  {  8,  1  Stat.  752,  provided  that  in  the  ordinary  arrangement  of  the  Army 
two  regiments  of  infantry  or  of  cavalry  should  constitute  a  brigade,  which 
should  be  the  command  of  a  brigadier  general,  and  that  two  brigades  should 
constitute  a  division,  which  should  be  the  command  of  a  major  general,  but 
that  it  should  be  in  tiie  discretion  of  the  commanding  general  to  vary  such  dis* 
position  whenever  he  might  deem  it  proper  to  do  so.  It  was  superseded  by  Act 
June  3,  1916,  c  134,  §  3,  post,  {  1758a,  providing  for  the  organization  of  the 
mobile  troops  of  the  Regular  Army  into  brigades  and  divisions,  and,  under  cer- 
tain circumstances,  into  army  corps  or  armies,  and  providing  for  the  composi- 
tion of  such  brigades,  divisions,  army  corps,  and  armies. 

The  organization,  in  time  of  war,  or  when  war  is  imminent,  of  the  troops 
in  the  service  of  the  United  States,  whether  belonging  to  the  Regular  or  Vol- 
unteer Army  or  to  the  Militia,  into  brigades,  divisions,  and  army  corps,  was 
provided  for  by  Act  April  22,  1899,  c  187,  J  9,  30  Stat.  362,  which  said  section 
may  be  regarded  as  superseded  by  said  Act  June  3,  1916,  c  134,  f  3,  post,  | 
1758a,  except  in  so  far  as  it  affects  troops  not  a  part  of  the  Regular  Army. 

See  notes  under  |{  2028-2031,  post 
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§  1758a.  (Act  June  3,  1916,  c.  134,  §  3.)  Ccmipositioii  of  brigades, 
divisions,  ctc.[ ;  army  corps  and  armies]. 
The  mobile  troops  of  the  Regular^Army  of  the  United  States  shall 
be  organized,  as  far  as  practicable,  into  brigades  and  divisions. 
The  President  is  autfiorized,  in  time  of  actual  or  threatened  hostili- 
ties, or  when  in  his  opinion  the  interests  of  the  public  service  de- 
mand it,  to  organize  the  brigades  and  divisions  into  such  army  corps 
or  armies  as  may  be  necessary.  The  typical  Infantry  brigade  shall 
consist  of  a  headquarters  and  three  regiments  of  Infantry.  The 
typical  Cavalry  brigade  shall  consist  of  a  headquarters  and  three 
regiments  of  Cavalry.  The  typical  Field  Artillery  brigade  shall  con- 
sist of  a  headquarters  and  three  regiments  of  Field  Artillery.  The 
typical  Infantry  division  shall  consist  of  a  headquarters,  three  In- 
fantry brigades,  one  regiment  of  Cavalry,  one  field  Artillery  brigade, 
one  regiment  of  Engineers,  one  field  signal  battalion,  one  aero  squad- 
ron, one  ammunition  train,  one  supply  train,  one  engineer  train, 
and  one  sanitary  train.  The  typical  Cavalry  division  shall  consist 
of  a  headquarters,  three  Cavalry  brigades,  one  regiment  of  Field 
Artillery  (horse),  one  battalion  of  mounted  Engineers,  one  field 
signal  battalion  (mounted),  one  aero  squadron,  one  ammunition 
train,  one  supply  train,  one  engineer  train,  and  one  sanitary  train. 
The  typical  army  corps  shall  consist  of  a  headquarters,  two  or  more 
Infantry  divisions,  one  or  more  Cavalry  brigades  or  a  Cavalry  di- 
vision, one  Field  Artillery  brigade,  one  telegraph  battalion,  and 
one  field  signal  battalion,  and  such  ammunition,  supply,  engineer, 
and  sanitary  trains  as  the  President  may  deem  necessary.  A  bri- 
gade, a  division,  aq  army  corps,  and  an  army  headquarters  shall 
consist  of  such  officers,  enlisted  men,  and  civilians  as  the  President 
may  prescribe.  Each  supply  train,  ammunition  train,  sanitary  train, 
and  engineer  train  shall  consist  of  such  officers  and  enlisted  men  and 
shall  be  organized  as  the  President  may  prescribe,  the  line  officers 
necessary  therewith  to  be  detailed  under  the  provisions  of  sections 
twenty-six  and  twenty-seven,  Act  of  Congress  approved  February 
second,  nineteen  hundred  and  one.  Nothing  herein  contained,  how- 
ever, shall  prevent  the  President  from  increasing  or  decreasing  the 
number  of  organizations  prescribed  for  the  typical  brigades,  divi- 
sions, and  army  corps,  or  from  prescribing  new  and  different  or- 
ganizations and  personnel  as  the  efficiency  of  the  service  may  re- 
quire.   (39  Stat.) 

This  was  section  8  of  "An  act  for  making  further  and  more  effectual  provi- 
sion for  the  national  defense,  and  for  other  purposes,"  cited  above. 
This  section  superseded  R.  S.  §  1114.    See  note  under  §  1758,  ante. 
Sections  26  and  27  of  Act  Feb.  2,  1901,  c.  26,  mentioned  in  this  section,  are 
set  forth  post,  §§  1905,  1908. 

STAFF  CORPS  AND  DEPARTMENTS 

This  subchapter,  inserted  here  as  additional  to  the  divisions  of  Chapter  1 
of  this  Title  in  the  Revised  Statutes,  includes  the  provisions  relating  to  the 
composition,  etc.,  of  the  General  Staff  and  the  various  other  staff  corps, 
departments,  etc.,  of  the  Army. 

§  1759.  (Act  Feb.  14,  1903,  c.  553,  §  1.)     General  Staff  Corps  estab- 
lished. 

There  is  hereby  established  a  General  Staff  Corps,  to  be  com- 
posed of  officers  detailed  from  the  Army  at  large,  under  such  rules 
as  may  be  prescribed  by  the  President.     (32  Stat.  830.) 

This  section  was  section  1  of  an  act  entitled  "An  act  to  increase  the  eflSciency 
of  the  Army,"  cited  above.  Section  2  of  said  act,  prescribing  the  duties  of  the 
General  Staff  Corps,  is  set  forth  post,  {  1760;  section  3  of  said  act,  as  super- 
seded in  part  by  a  provision  of  Act  Aug.  24,  1912,  c.  391,  §  5,  37  Stat.  594, 
was  superseded  by  Act  June  3, 1916,  c.  134,  §  5,  post,  §  1762a ;  section  4  of  said 
act,  prescribing  the  duties  of  the  Chief  of  Staff,  is  set  forth  post,  §  1763 ;  and 
■ection  5  of  said  act,  making  the  Chief  of  Artillery  an  additional  member  of 
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the  General  Staflf  Corps,  was  superseded  by  provisions  designating  the  Chief 
of  Artillery  as  Chief  of  Coast  Artillery,  and  making  Iiim  an  additional  member 
of  the  General  Staff  Corps,  made  by  Act  Jan.  25.  1907,  c  397,  $§  1,  2,  ante,  §§ 
1727,  1728.  The  provision  in  said  Act  Jan.  25,  1907,  c  397,  f  2,  making  the 
Chief  of  Coast  Artillery  an  additional  member  of  the  General  Staff  Corps  was 
superseded  by  a  similar  provision  in  Act  Jane  3,  1916,  c  134,  {  5,  post,  {  1762a. 

§  1760.  (Act  Feb.  14,  1903,  c.  553,  §  2.)     Duties  of  General  StaflF 
Corps. 

The  duties  of  the  General  Staff  Corps  shall  be  to  prepare  plans 
for  the  national  defense  and  for  the  mobilization  of  the  military 
forces  in  time  of  war ;  to  investigate  and  report  upon  all  questions 
affecting  the  efficiency  of  the  Army  and  its  state  of  preparation 
for  military  operations;  to  render  professional  aid  and  assistance 
to  the  Secretary  of  War  and  to  general  officers  and  other  superior 
commanders,  and  to  act  as  their  agents  in  informing  and  coordinat- 
ing the  action  of  all  the  different  officers  who  are  subject  under  the 
terms  of  this  Act  to  the  supervision  of  the  Chief  of  Staff;  and  to 
perform  such  other  military  duties  not  otherwise  assigned  by  law 
as  may  be  from  time  to  time  prescribed  by  the  President.  (32 
vStat.  831.) 

The  duties  of  the  Chief  of  Staff  were  prescribed  by  section  4  of  this  act, 
post,  i  1763. 
See  notes  to  |  1759,  ante.    See,  also,  poet,  {  1762a,  and  notes  thereunder. 

§§  1761,  1762.    (Superseded.) 

These  sections,  which  were  Act  Feb.  14,  1908,  c.  653,  J  3,  32  Stat.  831,  and 
a  provision  of  Act  Aug.  24,  1912,  c.  391,  §  6,  87  Stat  594,  were  superseded  by 
Act  June  3,  1916,  c.  134,  J  5,  post,  f  1762a. 

Said  Act  Feb.  14,  1903,  c  553,  §  3,  read  as  foUows:  "The  General  Staff  Corps 
shall  consist  of  one  Chief  of  Staff  and  two  general  officers,  all  to  be  detailed  by 
the  President  from  officers  of  the  Army  at  large  not  below  the  grade  of 
brigadier-general ;  four  colonels,  six  lieutenant-colonels,  and  twelve  majors,  to 
be  detailed  from  the  corresponding  grades  in  the  Army  at  large,  under  such 
rules  for  selection  as  the  President  may  prescribe;  twenty  captains,  to  be 
detailed  from  officers  of  the  Army  at  large  of  the  grades  of  captain  or  first  lieu- 
tenant, who  while  so  serving  shall  have  the  rank,  pay,  and  allowances  of  cap- 
tain mounted.  All  officers  detailed  in  the  General  Staff  Corps  shall  be  detailed 
therein  for  periods  of  four  years,  unless  sooner  relieved.  While  serving  in  the 
General  Staff  Corps,  officers  may  be  temporarily  assigned  to  duty  with  any 
branch  of  the  Army.  Upon  being  relieved  from  duty  in  the  General  Staff 
Corps,  officers  shall  return  to  the  branch  of  the  Army  in  which  they  hold  per- 
manent commission,  and  no  officer  shall  be  eligible  to  a  further  detail  in  the 
General  Staff  Corps  until  he  shall  have  served  two  years  with  the  branch  of 
the  Array  in  which  commissioned,  except  in  case  of  emergency  or  in  time  of 
war."  It  was  superseded  in  part  by  said  provision  of  Act  Aug.  24,  1912,  c 
391,  $  5,  which  read  as  follows:  "Hereafter  the  General  Staff  Corps  shall  con- 
sist of  two  general  officers,  one  of  whom  shall  be  the  Chief  of  Staff,  four 
colonels,  six  lieutenant  colonels,  twelve  majors,  and  twelve  captains  or  first 
lieutenants,  all  of  whom  shall  be  detailed  from  the  Army  at  large  in  the  manner 
and  for  the  periods  prescribed  by  l^w." 

§  1762a.  (Act  June  3,  1916,  c.  134,  §  5.)     The  General  Staff  Corps  [ ; 
composition  of;  president  of  Army  War  College;  detail  of  of- 
ficers to ;  assignment  to  duty  with  branches  of  Army ;  return  to 
duty  with  army  branches ;  detail  to  duty  in  District  of  Colum- 
bia; duties  of  General  Staff  Corps;  mc^ile  army  division  and 
Coast  Artillery  division  abolished;    business   transacted   in 
transferred  to  Chief  of  Coast  Artillery  and  Adjutant  General; 
promotions  while  serving  on  General  Staff  Corps]. 
The  General  Staff  Corps  shall  consist  of  one  Chief  of  Staff,  detail- 
ed in  time  of  peacefrom  major  generals  of  the  line;  two  Assistants 
to  the  Chief  of  Staff,  who  shall  be  general  officers  of  the  line,  one  of 
whom,  not  above  the  grade  of  brigadier  general,  shall  be  the  presi- 
dent of  the  Army  War   College;    ten  colonels;    ten   lieutenant 
colonels;    fifteen  majors;    and  seventeen  captains,  to  be  detailed 
from  corresponding  grades  in  the  Army,  as  in  this  section  herein- 
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after  provided.  All  officers  detailed  in  the  General  Staff  Corps  shall 
be  detailed  therein  for  periods  of  four  years,  unless  sooner  relieved. 
While  serving  in  the  General  Staff  Corps  officers  may  be  temporari- 
ly assigned  to  duty  with  any  branch  of  the  Army.  Upon  being  re- 
lieved from  duty  in  the  General  Staff  Corps  officers  shall  return  to 
the  branch  of  the  Army  in  which  they  hold  permanent  commis- 
sions, and  no  officer  shall  be  eligible  to  a  further  detail  in  the  Gen- 
eral Staff  Corps  until  he  shall  have  served  two  years  with  the  branch 
of  the  Army  in  which  commissioned,  except  in  time  of  actual  or 
threatened  hostilities.  Section  twenty-seven  of  the  Act  of  Congress 
approved  February  second,  nineteen  hundred  and  one,  shall  apply 
to  each  position  vacated  by  officers  below  the  gfrade  of  general  of- 
ficer detailed  in  the  General  Staff  Corps. 

Not  more  than  one-half  of  all  of  the  officers  detailed  in  said  corps 
shall  at  any  time  be  stationed,  or  assigned  to  or  employed  upon  any 
duty,  in  or  near  the  District  of  Columbia.  All  officers  detailed  in 
said  corps  shall  be  exclusively  employed  in  the  study  of  military 
problems,  the  preparation  of  plans  for  the  national  defense  and  the 
utilization  of  the  military  forces  in  time  of  war,  in  investigating  and 
reporting  upon  the  efficiency  and  state  of  preparedness  of  such 
forces  for  service  in  peace  or  war,  or  on  appropriate  general  staff 
duties  in  connection  with  troops,  including  the  National  Guard,  or 
as  military  attaches  in  foreign  countries,  or  on  other  duties,  not 
of  an  administrative  nature,  on  which  they  can  be  lawfully  and  prop- 
erly employed:  Provided,  That  no  officer  shall  be  detailed  as  a 
member  of  the  General  Staff  Corps,  other  than  the  Chief  of  Staff 
and  the  general  officers  herein  provided  for  as  assistants  to  the 
Chief  of  Staff,  except  upon  the  recommendation  of  a  board  of  five 
officers  not  below  the  rank  of  colonel,  who  shall  be  selected  by  the 
President  or  the  Secretary  of  War,  and  neither  the  Chief  of  Staff 
nor  more  than  two  other  members  of  the  General  Staff  Corps,  nor 
any  officer  not  a  member  of  said  corps,  who  shall  have  been  station- 
ed or  employed  on  any  duty  in  or  near  the  District  of  Columbia 
within  one  year  prior  to  the  date  of  convening  of  any  such  board, 
shall  be  detailed  as  a  member  thereof.  No  recommendation  made 
by  any  such  board  shall,  for  more  than  one  year  after  the  making  of 
such  recommendation  or  at  any  time  after  the  convening  of  anoth- 
er such  board)  unless  again  recommended  by  the  new  board,  be 
valid  as  a  basis  for  the  detail  of  any  officer  as  a  member  of  the 
General  Staff  Corps;  and  no  alteration  whatever  shall  be  made  in 
any  report  or  recommendation  of  any  such  board,  either  with  or 
without  the  consent  of  members  thereof,  after  the  board  shall  have 
submitted  such  report  or  recommendation  and  shall  have  adjourned 
sine  die:  Provided  further.  That  the  organizations  heretofore  ex- 
isting in  or  in  connection  with  the  office  of  the  Chief  of  Staff  under 
the  designations  of  the  mobile  army  division  and  the  Coast  Artillery 
division  be,  and  they  are  hereby,  abolished  and  shall  not  be  rees- 
tablished. The  business  heretofore  transacted  in  said  divisions,  ex- 
cept such  as  comes  clearly  within  the  general  powers  specified  in 
and  conferred  upon  members  of  the  General  Staff  Corps  by  the  or- 
ganic Act  of  Congress  approved  February  fourteenth,  nineteen 
hundred  and  three,  is  hereby  transferred  as  follows,  to  wit,  to  the 
office  of  the  Chief  of  Coast  Artillery,  all  business  apportioned  to 
that  office  by  law  or  Army  regulations  at  the  time  of  the  creation 
of  the  Coast  Artillery  division  of  the  office  of  the  Chief  of  Staff; 
to  the  office  of  The  Adjutant  General  or  other  bureau  or  bureaus 
concerned,  all  other  business;  and,  subject  to  the  exercise  of  the 
supervising,  coordinating,  and  informing  powers  conferred  upon 
members  of  the  General  Staff  Corps  by  the  Act  of  Congress  last 
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hereinbefore  cited,  the  business  transferred  by  this  proviso  to  cer- 
tain bureaus  or  offices  shall  hereafter  be  transacted  exclusively  by 
or  under  the  direction  of  the  respective  heads  thereof ;  and  the  Chief 
of  Coast  Artillery  shall  be  an  additional  member  of  the  General  Staff 
Corps  and  shall  also  be  advisor  to  and  informant  of  the  Chief  of 
Staff  in  respect  to  the  business  under  his  charge:  Provided  fur- 
ther, That  hereafter  members  of  the  General  Staff  Corps  shall  be 
confined  strictly  to  the  discharge  of  the  duties  of  the  general  nature 
of  those  specified  for  them  in  this  section  and  in  the  organic  Act  of 
Congress  last  hereinbefore  cited,  and  they  shall  not  be  permitted  to 
assume  or  engage  in  work  of  an  administrative  nature  that  pertains 
to  established  bureaus  or  offices  of  the  War  Department,  or  that, 
being  assumed  or  engaged  in  by  members  of  the  General  Staff 
Corps,  would  involve  impairment  of  the  responsibility  or  initiative 
of  such  bureaus  or  offices,  or  would  cause  injurious  or  unnecessary 
duplication  of  or  delay  in  the  work  thereof:  Provided  further.  That 
all  pay  and  allowances  shall  be  forfeited  by  any  superior  for  any 

Eeriod  during  which,  by  his  order  or  his  permission,  or  by  reason  of 
is  neglect,  any  subordinate  shall  violate  any  of  the  foregoing  pro- 
visions of  this  section:  Provided  further.  That  if  any  officer  de- 
tailed in  the  General  Staff  Corps,  or  as  an  officer  of  any  staff  corps 
or  department  of  the  Army,  shall  be  promoted  to  the  next  higher 
grade  while  so  serving  he  may  be  permitted  to  serve  out  the  period 
of  his  detail,  and  the  number  of  officers  in  the  organization  in  which 
he  shall  be  serving  and  in  the  grade  to  which  he  shall  have  been 
promoted  shall  be  increased  by  one  for  such  time  as  he  shall  be  an 
additional  number  in  said  organization  and  grade;  but  the  wholfc 
number  of  officers  detailed  to  said  organization  shall  at  no  time  ex- 
ceed the  aggregate  of  the  numbers  allowed  to  the  several  grades 
thereof  by  law  other  than  this  proviso.    (39  Stat.) 

This  section  was  part  of  §  5  of  "An  act  for  making  further  and  more  effectual 
provision  for  the  national  defense^  and  for  other  purposes,"  cited  above.  The 
remaining  portion  of  said  section  deals  with  the  Army  War  College,  and  is  set 
forth  post,  §  1763b. 

This  section  superseded  Act  Feb.  14,  1903,  c.  553,  {  3,  32  Stat  831,  and  a 
provision  of  Act  Aug.  24,  1912,  c  391,  §  5,  37  Stat  594,  relating  to  the  Gen- 
eral Staff  Corps.    See  notes  under  §§  17G1,  1762,  ante. 

Section  27  of  Act  Feb.  2,  1901,  c  192,  mentioned  in  this  section,  is  set  forth 
post,  §  1908, 

Act  Feb.  14,  1903,  c.  553,  §§  1,  2,  4,  also  mentioned  in  this  section,  are  set 
forth  ante,  §§  1759,  1760,  and  post,  $  1763. 

The  Chief  of  Artillery,  authorized  by  Act  Feb.  2,  1901,  c  192,  {  6,  31 
Stat.  749,  was  made  an  additional  member  of  the  General  Staff  Corps,  by 
Act  Feb.  14,  1903,  c.  553,  §  5,  32  Stat  831.  That  provision  was  superseded  by 
provisions  designating  the  Chief  of  Artillery  as  Chief  of  Coast  Artillery,  and 
making  him  as  such  an  additional  member  of  the  General  Staff  Corps,  made 
by  Act  Jan.  25,  1907,  c.  397,  §§  1,  2,  ante,  §§  1727,  1728.  The  provision  in 
said  Act  Jan.  25,  1907,  c.  397,  §  2,  making  the  Chief  of  Coast  Artillery  an  addi- 
tional member  of  the  General  Staff  Corps,  was  superseded  by  a  similar  provi- 
sion in  this  section. 

Provisions  relating  to  clerks  and  other  civilian  employes  in  the  office  of 
the  General  Staff,  and  forbidding  details,  etc.,  of  clerks  or  other  employes 
to  or  from  the  War  Department,  made  by  Act  June  22,  1906,  c.  3514,  §  1, 
are  set  forth,  ante,  {  316.  Similar  provisions  forbidding  the  assignment  to 
duty  with  any  bureau  in  the  War  Department  of  clerks  or  other  employes  at 
the  office  of  the  Chief  of  Staff,  made  by  Act  Aug.  29,  1916»  c.  418,  |  1,  are 
also  set  forth  ante,  §  317. 

The  annual  appropriations  made  in  the  Army  appropriation  acts  for  pay 
to  clerks  and  messengers  at  department  headquarters  and  at  headquarters 
of  the  Army  include,  since  the  establishment  of  the  General  Staff  Cori>s,  ap- 
propriations for  clerks,  etc.,  at  the  office  of  the  Chief  of  Staff,  llie  provision 
for  the  fiscal  year  1917  was  by  Act  Aug.  29,  1916,  c.  418,  §  1,  39  Stat 

A  proviso  annexed  to  Act  Aug.  24,  1912,  c.  391,  §  5,  relating  to  filling  vacan- 
cies caused  by  appointments,  under  Act  Feb.  2,  1901,  c  192,  |  26,  post,  |  1905, 
is  set  forth  post,  |  1909. 
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§  1763.  (Act  Feb.  14,  1903,  c.  553,  §  4.)     Duties  of  Chief  of  Staff; 

acts  authorizing  aids-de-camp  and  military  secretaries  not  to 

apply. 
The  Chief  of  Staff,  under  the  direction  of  the  President  or  of  the 
Secretary  of  War,  under  the  direction  of  the  President,  shall  have 
supervision  of  all  troops  of  the  line  and  of  the  Adjutant-General's, 
Inspector-General's,  Judge-Advocate's,  Quartermaster's,  Subsistence, 
Medical,  Pay,  and  Ordnance  departments,  the  Corps  of  Engineers, 
and  the  Signal  Corps,  and  shall  perform  such  other  military  duties  not 
otherwise  assigned  by  law  as  may  be  assigned  to  him  by  the  Presi- 
dent. Duties  now  prescribed  by  statute  for  the  Commanding  General 
of  the  Army  as  a  member  of  the  Board  of  Ordnance  and  Fortification 
and  of  the  Board  of  Commissioners  of  the  Soldiers'  Home  shall  be 
performed  by  the  Chief  of  Staff  or  other  officer  designated  by  the 
President.  Acts  and  parts  of  Acts  authorizing  aids-de-camp  and  mil- 
itary secretaries  shall  not  apply  to  general  officers  of  the  General  Staff 
Corps.    (32  Stat.  831.) 

The  Adjatant-General'8  Department,  placed  by  this  section  under  the  sn- 
pervision  of  the  Chief  of  StafE,  with  its  officers,  except  the  Adjutant-General, 
was  consolidated  with  the  Record  and  Pension  'Office  and  its  officers  to  form 
the  Military  Secretary's  Department  of  the  Army  and  the  Military  Secretary's 
Office  of  the  War  Department,  by  a  provision  of  Act  April  23,  1904,  c  1485, 
post,  §  1766 ;  and,  by  a  proviso  annexed  thereto,  the  officers  of  the  consolidated 
department  were  made  subject  to  the  supervision  of  the  Chief  of  Stafi^  in 
matters  prescribed  therein.  But  the  Military  Secretary's  Department  of  the 
Army  was  to  be  known  as  the  Adjutant-General's  Department,  and  the  Mil- 
itary Secretary's  Office  of  the  War  Department  was  to  be  known  as  the 
Adjutant-General's  Office,  by  provisions  of  Act  March  2,  1907,  c  2511,  post, 
{  1769. 

The  Quartermaster's,  Subsistence,  and  Pay  Departments,  also  placed  by  this 
section   under  the  supervision  of  the  Chief  of  Staff,  were  consolidated  into 
the  Quartermaster  Corps  of  the  Army,  and  said  Corps  was  made  subject  tO/ 
such  supervision  to  the  same  extent  as  the  Departments  so  consolidated,  by 
provisions  of  Act  Aug.  24,  1912,  c.  391,  §  3,  post,  $  1779. 

Section  5  of  this  act  provided  that  the  Chief  of  Artillery  •  should  serve  as 
an  additional  member  of  the  General  Staff,  and  by  and  with  the  advice  and 
consent  of  the  Senate  should  have  the  rank,  pay,  and  allowances  of  a  brigadier- 
generaL  This  was  superseded  by  provisions  designating  him  Chief  of  Coast 
Artillery,  and  making  him  as  sudi  an  additional  member  of  the  General  Staff 
Corps,  with  the  rank,  pay,  and  allowances  of  a  brigadier-general  on  the  re- 
tired list,  made  by  Act  Jan.  25,  1907,  c  397,  §§  1,  2,  ante,  §§  1727,  1728,  which 
were  in  turn  superseded  by  Act  June  3,  1916,  c.  134,  S  20,  ante,  §  1731a,  and 
Act  July  6,  1916,  c  225,  §  1,  ante,  §  1731b. 

A  further  provision  of  said  section  5  of  this  act,  as  originally  enacted,  that 
"when  the  next  vacancy  occurs  in  the  office  of  brigadier-general  of  the  line, 
it  shall  not  be  filled,  and  thereafter  the  number  of  brigadier-generals  of  the 
line,  exclusive  of  the  Chief  of  Artillery,  shall  not  exceed  fourteen,"  was  amend- 
ed by  Act  March  3,  1903,  c.  995,  32  Stat  1021,  by  substituting  therefor  a 
similar  provision  relating  to  colonels  of  artillery,  with  the  limitation  that 
their  number  should  not  exceed  thirteen.  This  limitation  of  the  number  of 
colonels  of  artillery  was  superseded  by  the  provisions  prescribing  the  composi- 
tion of  the  Corps  of  Coast  Artillery  and  of  the  regiments  of  Field  Artillery, 
of  Act  Jan.  25.  1907,  c.  397,  §§  5,  7,  ante,  §§  1731,  1735,  which,  as  to  such  pro- 
visions were  also  superseded  by  said  Act  June  3,  1916,  c.  134,  {  20,  ante,  { 
'       1731a. 

See  notes  under  §§  1734-1736,  ante. 

§  1763a.  (Act  May  26,  1900,  c.  586,  §1.)     Army  War  College; 
purpose  of. 

For  contingent  expenses  incident  to  the  establishment  of  the 
Army  War  College,  having  for  its  object  the  direction  and  coordi- 
nation of  the  instruction  in  the  various  service  schools,  extension 
of  the  opportunities  for  investigation  and  study  in  the  Army  and 
Militia  of  the  United  States,  and  the  collection  and  dissemination 
of  military  information,  twenty  thousand  dollars.    (31  Stat.  209.) 

This  was  a  provision  of  the  army  appropriation  for  the  fiscal  year  1901,  cited 
ahove.  Subsequent  Army  Appropriation  Acts  continued  the  appropriation,  the 
amounts  appropriated  varying.    The  Army  Appropriation  Act  for  the  fiscal 
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year  1903,  Act  June  80,  1002,  c.  1828,  f  1,  82  Stat.  512,  also  aathorized  the 
expenditure  of  $400,000  for  the  erection  of  the  necessary  buildings  for  the 
Army  War  College,  established  at  Washington  Barracks,  D.  C,  for  the  instruc- 
tion of  officers  of  the  Army  and  Militia  of  the  United  States.  The  appropria- 
tion for  the  fiscal  year  1917  was  by  Act  Aug.  29,  1916,  c.  418,  §  1,  39  Stat, 
with  a  provision  for  $25  per  month  additional  to  regular  compensation  to  chief 
of  division  for  superintendence  of  the  War  Ck)llege. 

One  of  the  assistants  to  the  Chief  of  Staff  is  to  be  the  president  of  the  Army 
War  College  by  a  provision  in  Act  June  3,  1916,  c.  134,  §  5,  ante,  {  1762a. 

The  War  College  is  made  subject  to  supervision  by  the  General  Staff  Corps 
by  a  further  provision  in  said  Act  June  8,  1916,  c.  134,  §  5,  post,  §  1763b,  and 
provision  is  made  thereby  for  the  detail  of  officers  to  the  College. 

§  1763b.  (Act  June  3,  1916,  c.  134,  §  5.)     Army  War  College;  su- 
pervision bv  General  StafiF  Corps;  detail  of  officers  to. 

The  War  College  shall  remain  fully  subject  to  the  supervising, 
coordinating,  and  informing  powers  conferred  by  law  upon  mem- 
bers of  the  General  Staff  Corps,  and  officers  for  duty  as  instructors 
or  students  in  or  as  attaches  of  said  college  may  be  selected  and 
detailed  freely  from  among  members  of  said  corps,  but  any  officer 
so  selected  and  detailed  other  than  one  director  shall  thereupon 
cease  to  be  a  member  .of  said  corps  and  shall  not  be  eligible  for 
redetail  therein  so  long  as  he  shall  remain  on  said  duty;  and  no 
officer  on  the  active  list  of  the  Army  shall,  for  more  than  thirty 
days  in  any  calendar  year,  be  attached  to  or  assigned  to  duty  in 
the  War  College  in  any  capacity  other  than  that  of  president,  di- 
rector, instructor,  or  student,  or,  unless  a  member  of  the  General 
Staff  Corps,  be  attached  to  or  employed  in  the  office  of  the  Chief  of 
Staff.    (39  Stat.) 

This  waB  a  provision  of  section  5  of  "An  act  for  making  further  and  more 

effectual  provision  for  the  national  defense,  and  for  other  purposes/*  cited 

above.    The  remainder  of  said  section  is  set  forth  ante,  §  1762a. 
Other  provisions  relating  to  the  War  College  are  set  forth  in  a  provision  of 

Act  May  26,  1900,  c.  586,  f  1,  ante,  {  1763a,  or  are  referred  to  in  the  notes 

thereunder. 

(R.  S.  §§  1115-1127.     Transferred.) 
These  sections  related  to  enlistments  and  enlisted  men,  and  to  chaplains, 
and  are  set  forth  or  referred  to  under  the  subchapters  ''Enlistment  and  Dis- 
charge of  Enlisted  Men;    Army  Reserve,"  and  "Chaplains,"  of  this  chapter, 
post,  §$  1882-1894,  1868-1880. 

(R.  S.  §  1128.    Superseded.) 

This  section  prescribed  the  organization  of  the  Adjutant-Generars  Depart- 
ment authorized  by  R.  S.  f  1094.  It  was  superseded,  with  subsequent  provi- 
sions relating  to  the  organization  of  the  department,  by  Act  Feb.  2,  1901,  c. 
192,  §  13,  31  Stat  751,  which  was  superseded  by  Act  June  3,  1916,  c  134,  $ 
6,  post,  {  1764. 

See  note  to  said  section. 

(R.  S.  §  1129.  Superseded.) 
This  section  provided  for  filling  vacancies  in  the  grade  of  major  in  the  Adju- 
tant-Generars  Department  by^  selections  from  captains  of  the  Army.  Similar 
provisions  were  contained  in  subsequent  acts,  among  them  Act  March  2,  1899, 
c.  852,  §  6,  30  Stat.  979.  They  were  superseded  by  provisions  for  details 
to  the  department  from  the  line  of  the  army,  made  by  Act  Feb.  2,  1901,  c. 
192,  §  26,  post,  f  1905. 

§  1764.  (Act  June  3,  1916,  c.  134,  §  6.)  The  Adjutant  GeneraPs 
Department. 
The  Adjutant  General's  Department  shall  consist  of  The  Adjutant 
General  with  the  rank  of  brigadier  general;  seven  adjutants-gen- 
eral with  the  rank  of  colonel;  thirteen  adjutants-general  with  the 
rank  of  lieutenant  colonel;  and  thirty  adjutants-general  with  the 
rank  of  major.    (39  Stat.) 

This  was  section  6  of  "An  act  for  making  further  and  more  effectual  provi- 
sion for  the  national  defense,  and  for  other  purposes,**  cited  above. 

The  Adjutant-Generars  Department  was  authorized  by  R.  S.  f  1094,  and 
its  organization  was  prescribed  by  R.  S.  §  1128;  changes  in  the  grades  and 
number  of  officers  thereof  were  made  by  Act  March  8,  1875,  c  142,  18  Stat 

(3638) 

Digitized  by  VjOOQIC 


Ch.  1)  THE  ARMY  §   1765 

478,  Act  Feb.  28,  1887,  c.  287,  24  Stat.  434,  and  Act  Aug.  6,  1894,  c.  228, 
28  Stat.  233;  it  was  continued,  as  then  constituted,  by  Act  March  2,  1899, 
c.  352,  §  6,  30  Stat  979 ;  and  Act  June  6,  1900,  c.  792,  f  3,  gave  the  Adjutent- 
General  the  rank,  pay,  and  allowances  of  a  Major-General,  with  a  proviso  that, 
on  the  expiration  of  the  service  of  the  incumbent,  the  Adjutant-General  should 
thereafter  have  the  rank,  pay,  and  allowances  of  a  Brigadier-General.  All 
these  provisions  were  superseded  by  Act  Feb.  2,  1901,  c.  192,  §  13,  31  Stat 
751,  which  provided  that  the  Adjutant-General's  Department  should  consist  of 
one  Adjutant-General  with  the  rank  of  Major-GeneriU,  but  that  when  a  vacancy 
should  occur  in  the  office  on  the  expiration  of  the  service  of  the  then  incumbent, 
by  retirement  or  otherwise,  the  Adjutant-General  should  thereafter  have  the 
rank  and  pay  of  a  Brigadier-General,  five  Assistant  Adjutants-General  with 
the  rank  of  Colonel,  seven  Assistant  Adjutants-General  with  the  rank  of  Lieu- 
tenant-Colonel, and  fifteen  Assistant  Adjutants-General  with  the  rank  of  Major. 
Said  Act  Feb.  2,  1901,  c  192.  i  13,  31  Stat  751,  was  superseded  by  this  section. 

Subsequent  to  said  Act  Feb.  2,  1901,  c.  192,  the  Adjutant-General's  Depart- 
ment, and  the  officers  thereof,  except  the  Adjutant-General,  were  consolidated 
with  the  Record  and  Pension  Office  and  the  officers  thereof,  to  constitute  the 
Military  Secretary's  Department  of  the  Army  and  the  Military  Secretary's 
Office  of  the  War  Department,  by  provisions  of  Act  April  23,  1904,  c.  1485, 
post,  §  1766.  By  a  proviso  of  said  act,  when  the  office  of  Adjutant-General 
should  become  vacant,  the  vacancy  so  created  on  the  active  list  of  the  Army 
should  not  be  filled ;  and  by  further  provisions  of  that  act  and  of  Act  March  2, 
1905,  c  1307,  post,  S  1768,  the  titles  of  the  offices  of  Assistant  Adjutant-Gen- 
eral and  of  Assistant  Chief  of  the  Record  and  Pension  Office  were  changed  to 
Military  Secretary*  But  by  provisions  of  Act  March  2,  1907,  c  2511,  post,  § 
1769,  the  Military  Secretary's  Department  was  to  be  known  as  the  Adjutant- 
General's  Department,  the  senior  in  rank  of  the  officers  of  that  Department  was 
to  be  designated  The  Adjutant-General,  the  other  officers  of  the  Department 
were  to  be  designated  Adjutants-General,  and  the  Military  Secretary's  Office  of 
the  War  Department  was  to  be  known  as  the  Adjutant-General's  Office. 

Said  subsequent  provisions  superseded  to  some  extent  those  of  said  Act  Feb. 
2,  1901,  c  192,  §  13,  particularly  in  regard  to  the  title  and  rank  of  the  Adju- 
tant-General, who  was  designated  "The  Adjutant-General,"  the  title  of  the 
other  officers,  which  was  changed  from  "Assistant  Adjutant-General"  to  "Ad- 
jutant-General," and  the  number  of  such  officers  with  the  rank  of  major,  which 
was  reduced  from  fifteen  to  ten,  which  were  in  turn  superseded  by  this  section 
as  to  the  number  of  the  Adjutants-General. 

Said  subsequent  provisions  of  Act  April  23,  1904,  c.  1485,  also  superseded 
those  of  section  25  of  said  Act  Feb.  21,  1901,  c  192,  31  Stat  754,  relating  to 
the  rank  of  the  Chief  and  the  Assistant  Chief  of  the  Record  and  Pension  Office 
of  the  War  Department,  by  constituting  said  officers,  with  the  officers  of  the 
Adjutant-General's  Department,  one  department  of  the  Army,  and  the  Adju- 
tant-General's Office  and  the  Record  and  Pension  Office  a  consolidated  bureau 
of  the  War  Department,  and  regulating  the  rank,  promotion,  etc.,  of  the  officers 
so  consolidated. 

Provisions  applicable  to  the  Adjutant-General's  Office,  as  such  consolidated 
bureau  of  the  War  Department,  are  set  forth  ante,  under  Title  VI,  "The  De- 
partment of  War,"  Chapter  B,  "The  Adjutant-General's  Office,"  §§  336-344. 

Appointments  and  promotions  in  the  Department,  other  than  to  fill  vacancies 
provided  for  by  this  section,  were  regulated  by  section  26  of  this  act,  post,  § 
1905.  Appointments  from  officers  of  volunteers  to  fill  original  vacancies  in 
the  Department  were  authorized  by  a  provision  of  Act  March  2,  1901,  c.  803, 
31  Stat.  900,  omitted  here  as  temporary  merely. 

The  assistant  adjutants-general,  subsequently  designated  "adjutants-general," 
were  required  to  perform  the  duties  of  assistant  inspectors-general,  when 
the  convenience  of  the  service  required  them  to  do  so,  by  R.  S.  f  1130,  post,  § 
1765. 

Kates  af  Deoisioiu 
Dual  rank  of  adjutant-general.— The      general,   with   the   rank  of  colonel  of 
adjutant-general    of    the    army,    under      cavalry,  and  that  of  major  of  the  sec- 
Act  March  2,  1821,  c.  13,  could  hold  at      ond  regiment  of  artillery.    (1834)  2  Op. 
the  same  time  the  office  of  adjutant-      Atty.  Gen.  644. 

§  1765.  (R  S.  §  1130.)     Former  Assistant  Adjutants-General  re- 
quired to  perform  duties  of  Assistant  Inspectors-General. 

Assistant  adjutants-general  shall,  in  addition  to  their  own  duties, 
perform  those  of  assistant  inspectors-general,  when  the  convenience 
of  the  service  requires  them  to  do  so. 

Act  July  5,  1838,  c.  162,  §  7,  5  Stat.  257.  Act  June  18,  1846,  c.  29,  8  6,  9 
Stat.  18.  Act  March  3, 1847,  c  61,  §  2,  9  Stat  184.  Act  July  19,  1848,  c.  104, 
I  3,  9  Stat  247.    Act  March  2,  1849,  c  83,  §  4,  9  Stat.  351. 

The  Assistant  Adjutants-General  were  to  be  entitled  Adjutants-General  by  a 
provision  of  Act  March  2,  1907,  c.  2511,  poet,  |  1769. 
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§  1766.  (Act  April  23, 1904,  c.  1485.)  Officers  of  former  Adjutant- 
General's  Department  and  of  Record  and  Pension  Office  con- 
solidated as  Military  Secretary's  Department  and  Military  Sec- 
retary's Office  of  War  Department;  appointments,  promotions, 
details,  rank,  and  titles  of  officers;  supervision  of  Chief  of  Staff. 
The  officers  of  the  Adjutant-General's  Department,  except  the 
Adjutant-General,  and  the  officers  of  the  Record  and  Pension  Office 
shall  hereafter  constitute  one  department  of  the  Army,  to  be  known 
as  the  Military  Secretary's  Department;  and  the  Adjutant-General's 
Office  and  the  Record  and  Pension  Office,  heretofore  constituting 
bureaus  of  the  War  Department,  shall  hereafter  constitute  a  consoli- 
dated bureau  to  be  known  as  the  Military  Secretary's  Office  of  the  War 
Department  The  officers  so  consolidated  shall  be  borne  on  one  list  in 
the  order  of  rank  held  by  them,  and  those  of  them  who  hold  permanent 
appointments  as  officers  of  the  Adjutant-General's  Department  or  of 
the  Record  and  Pension  Office  shall  be  entitled  to  promotion  below  the 
grade  of  brigadier-general,  as  now  provided  by  law  and  in  the  order  of 
their  standing  on  said  list.  Except  as  otherwise  provided  herein,  the 
laws  now  in  force  shall  continue  to  govern  the  appointment,  promo- 
tion, and  detail  of  all  officers  of  the  consolidated  department  hereby 
created :  Provided,  That  the  officers  of  the  said  consolidated  depart- 
ment shall  be  subject  to  the  supervision  of  the  Chief  of  Staff  in  all 
matters  pertaining  to  the  command,  discipline,  or  administration  of 
the  existing  military  establishment :  Provided  further,  That  no  appoint- 
ments or  details  to  the  grade  of  assistant  adjutant-general  with  the 
rank  of  major  shall  be  made  until  the  number  of  officers  of  that  grade 
shall  be  reduced  to  less  than  ten,  and  thereafter  the  number  of  officers 
of  said  grade  in  the  consolidated  department  shall  be  ten:  Provided 
further.  That  of  the  officers  consolidated  as  hereinbefore  provided  the 
senior  in  rank,  who  shall  be  chief  of  the  consolidated  department  and 
the  title, of  whose  office  is  hereby  changed  to  that  of  the  military  sec- 
retary, shall  hereafter  have  the  rank  of  major-general,  and  the  second 
senior  of  said  officers  shall  hereafter  have  the  rank  of  brigadier-gen- 
eral: Provided  further,  That  when  the  office  of  Military  Secretary 
with  the  rank  of  major-general  shall  hereafter  become  vacant,  it  shall 
not  be  filled  with  said'  rank,  and  thereafter  the  chief  of  the  Military 
Secretary's  Department  shall  have  the  rank  of  a  brigadier-general 
with  the  title  of  The  Military  Secretary,  and  there  shall  be  only  one 
officer  above  the  rank  of  colonel  in  the  said  department.  Except  as 
hereinafter  provided,  the  remaining  offices  of  the  consolidated  depart- 
ment shall  retain  the  titles  that  they  now  bear :  Provided  further.  That 
when  the  office  of  Adjutant-General  shall  become  vacant  the  vacancy 
so  created  on  the  active  list  of  the  Army  shall  not  be  filled,  and  there- 
after the  several  officers  now  designated  by  the  title  assistant  adjutant- 
general  and  by  the  title  assistant  chief  of  the  Record  and  Pension  Office 
shall  be  designated  by  the  title  Military  Secretary :  Provided  further. 
That  the  chief  of  the  Military  Secretary's  Department  shall  be  a 
member  of  the  Board  of  Commissioners  of  the  United  States  Soldiers' 
Home.    (33  Stat,  262.) 

These  were  provisions  following  appropriations  for  pay  of  officers  in  the 
^(Ijutant-Generars  office,  in  the  Army  appropriation  act  for  the  fiscal  year 
in05,  cited  above. 

A  further  provision  of  this  act,  that  nothinir  in  it  should  be  construed  to 
deprive  any  officer  of  his  commission  or  to  increase  the  total  number  of  officers 
of  the  Army,  except  as  therein  specially  provided,  is  set  forth  post,  §  1767. 

The  Adjutant-General's  Department,  the  officers  of  which  were  consolidated 
by  these  provisions  with  the  officers  of  the  Record  and  Pension  Office,  to 
form  the  Military  Secretary's  Department,  was  constituted  by  Act  Feb.  2,  1901, 
c.  192,  §  13,  31  Stat.  751,  which  was  superseded  by  Act  June  3,  1916,  c.  134, 
I  6,  ante,  $  1764.  The  Record  and  Pension  Office  in  the  War  Department 
was  established  by  Act  May  9,  1892,  c.  62,  ante,  §  336,  and  the  officers 
thereof  were  included  as  part  of  the  Army  and  their  rank  prescribed  by  sub- 
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sequent  provisioiis,  re-enacted  in  Act  Feb.  2,  1901,  c.  192,  {  1,  ante,  {  1717,  and 
I  25,  31  Stat.  754,  and  Act  June  8,  1916,  c.  134,  f  2,  ante,  {  1717a. 

The  Military  Secretary's  Department  of  the  Army  was  to  be  known  as  the 
Adjutant-General's  Department,  the  senior  in  rank  of  the  oflScers  of  that  de- 
partment was  to  be  designated  as  The  Adjutant-General  and  the  other  officers 
as  Adjutant-General,  and  the  Military  Secretary's  Office  of  the  War  Depart- 
ment was  to  be  known  as  the  Adjutant-General's  Office,  by  provisions  of  Act 
March  2,  1907,  c.  2511,  post,  {  1769. 

A  further  provision  of  said  Act  March  2,  1907,  c  2511,  for  filling  a  vacancy 
of  lieutenant-colonel  in  the  department,  when  it  shall  occur,  is  also  set  forth 
post,  §  1770. 

The  business  transacted  by  the  mobile  army  division  and  the  Coast  Artillery 
division  of  the  General  Staff  Corps,  except  so  much  thereof  as  are  clearly 
within  the  general  powers  specified  in  and  conferred  upon  members  of  said 
Corps  by  Act  Feb.  14,  1903,  c.  553,  H  1.  2,  4,  ante.  §i  1759,  1760.  1763,  was 
transferred  to  the  Chief  of  Coast  Artillery  and  the  office  of  the  Adjutant- 
General  by  a  provision  in  Act  June  3,  1916,  c.  134,  S  5,  ante,  {  1762a. 

§  1767.  (Act  April  23,  1904,  c.  1485.)     Existing  officers  and  total 
number  of  officers  of  Army  not  affected  by  act. 
Nothing  in  this  Act  shall  be  so  construed  as  to  deprive  any  officer 
of  his  commission  or  to  increase  the  total  number  of  officers  of  the 
Army,  except  as  herein  specially  provided.     (33  Stat.  276.) 

This  provision,  with  a  further  clause  repealing  all  laws  or  parts  of  laws  in- 
consistent with  the  provisions  of  the  act,  was  the  concluding  paragraph  of  the 
Army  appropriation  act  for  the  fiscal  year  1906,  cited  above. 

Provisions  of  said  act  relating  to  officers  of  the  Adjutant-General's  Depart- 
ment are  set  forth  ante,  §  1766. 
See  post,  f  1991,  and  notes  thereunder. 

§  1768.  (Act  March  2,  1905,  c.  1307.)  Vacancies  in  former  office 
of  Assistant  Chief  of  Record  and  Pension  Office;  change  of 
titles  of  said  office  and  of  former  office  of  Assistant  Adjutant- 
General. 

Any  vacancy  that  shall  occur  in  the  office  of  the  Assistant  Chief 
of  the  Record  and  Pension  Office  previous  to  July  first,  nineteen 
hundred  and  five,  shall  be  filled  by  the  appointment  of  a  captain  of  the 
line  of  the  Army,  and  vacancies  thereafter  occurring  shall  not  be 
filled,  and  the  offices  now  designated  by  the  title  of  Assistant  Chief 
of  the  Record  and  Pension  Office  and  by  the  title  of  Assistant  Adjutant-  ' 
General,  shall  hereafter  be  designated  by  the  title  of  Military  Secre- 
tary.   (33  Stat.  830.) 

This  was  a  proviso  annexed  to  appropriations  for  pay  of  officers  in  the  Mili- 
tary Secretary's  Department  in  the  Army  appropriation  act  for  the  fiscal  year 
1906,  cited  above. 

The  office  of  Assistant  Chief  of  the  Record  and  Pension  Office,  mentioned  in 
this  provision,  was  authorized  by  Act  Feb.  2,  1901,  c.  192,  {  26,  31  Stat  754, 
and  by  previous  acts. 

Previous  provisions  for  the  consolidation  of  the  Record  and  Pension  Office 
and  the  officers  thereof  with  the  Adjutant-General's  Office  and  the  officers  there- 
of, to  constitute  the  Military  Secretary's  Department  of  the  Army  and  the 
Military  Secretary's  Office  of  the  War  Department,  including  provisions  for  the 
change  of  the  title  Assistant  Adjutant-General  and  Assistant  Chief  of  the  Rec- 
ord and  Pension  Office,  were  made  by  Act  April  23,  1904,  c  1485,  ante,  §  1766. 
The  Military  Secretary's  Department  of  the  Army  was  to  be  known  as  the 
Adjutant-General's  Department,  the  senior  in  rank  of  the  officers  of  that  de- 
partment was  to  be  designated  as  The  Adjutant-General  and  the  other  officers 
of  the  department  as  Adjutant-General,  and  the  Military  Secretary's  Office  of 
the  War  Department  was  to  be  known  as  the  Adjutant-General's  Office,  by  pro- 
visions of  Act  March  2,  1907,  c.  2511,  post,  {  1769. 

§  1769.  (Act  March  2,  1907,  c.  2511.)     Military  Secretary's  Depart- 
ment to  be  known  as  Adjutant-General's  Department,  and 
Military  Secretary's  Office  of  War  Department,  as  Adjutant- 
General's  Office;  titles  of  officers  of  Department 
Hereafter  the  Military  Secretary's   Department  of  the   Army 
shall  be  known  as  the  Adjutant-General's  Department,  the  senior 
in  rank  of  the  officers  of  said  department  shall  be  designated  by  the  title 
of  The  Adjutant-General,  the  other  officers  of  the  Department  shall  be 
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designated  by  the  title  of  Adjutant-General,  and  the  Military  Secre- 
tary's Office  of  the  War  Department  shall  be  known  as  the  Adjutanth 
General's  Office.     (34  Stat.  1158.) 

This  was  a  proviso,  annexed  to  an  appropriation  for  contingent  expenses 
at  headquarters  of  the  military  divisions  and  departments,  in  the  Army  ap- 
propriation act  for  the  fiscal  year  1908,  cited  above. 

The  Military  Secretary's  Department  of  the  Army  and  the  Military  Secre- 
tary's Office  of  the  War  Department  were  established  by  provisions  of  Act 
April  23,  1904,  c.  1485,  ante,  §  1766 ;  and  provisions  as  to  the  titles  of  officers 
thereof,  made  by  said  act  and  Act  March  2,  1905,  c.  1307,  are  set  forth  ante,  §| 
1766,  1768. 

§  1770.  (Act  March  2,  1907,  c.  2511.)  Adjutant-General's  Depart- 
ment; promotion  to  fill  vacancy  in  grade  of  lieutenant-colonel. 
When  a  vacancy  of  lieutenant-colonel  shall  occur  in  the  list 
of  either  permanent  or  detailed  officers  of  that  grade  in  The  Mili- 
tary Secretary's  Department,  the  officer  now  holding  a  permanent  ap- 
pointment with  the  rank  of  major  in  that  department  may  be  promoted 
to  such  vacancy.    (34  Stat.  1161.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  officers  in  the  Mili- 
tary Secretary's  Department  in  the  Army  appropriation  act  for  the  fiscal  year 
1908,  cited  above.  The  Military  Secretary's  Department  was  to  be  known  as 
the  Adjutant  General's  Department,  by  a  previous  provision  of  the  samt  act, 
ante,  8  1769. 

(R.  S.  §  1131.     Superseded.) 

This  section  prescribed  the  number  and  rank  of  inspectors-general  and  assist- 
ant  inspectors-general,  and  an  amendment  thereof,  by  Act  Feb.  27,  1877,  c.  69, 
19  Stat  242,  suspended  promotions  until  the  number  of  inspectors-general 
should  be  reduced  to  four.  It  was  superseded  by  the  provisions  of  Act  Feb. 
2, 1901,  c.  192,  S  14,  31  Stat  751,  and  Act  March  2,  1901,  c.  803,  31  Stat  899, 
which  were  superseded  by  Act  June  3,  1916,  c.  134,  {  7,  post,  §  1771. 

See  note  to  said  Act  June  3,  1916,  c.  134,  §  7,  post,  {  1771. 

Provisions  for  inspection  of  disbursements  made  by  disbursing  officers  of  the 
Army,  and  their  accounts  and  deposits,  to  be  made  by  officers  of  tiie  inspection 
department  or  others,  were  made  by  Act  April  20,  1874,  c.  117,  ante,  §§  330, 
331. 

An  expert  accountant  for  the  Inspectjor-Generars  Department  was  author- 
ieed  by  a  provision  of  Act  Feb.  24,  1891,  c  284,  post,  $  1774. 

§  1771.  (Act  June  3,  1916,  c.  134,  §  7.)     The  Inspector  General's 

Department. 
The  Inspector  General's  Department  shall  consist  of  one  In- 
spector General  with  the  rank  of  brigadier  general;  four  inspec- 
tors-general with  the  rank  of  colonel ;  eight  inspectors-general  with 
the  rank  of  lieutenant  colonel ;  and  sixteen  inspectors-general  with 
the  rank  of  major.    (39  Stat.) 

This  was  section  7  of  "An  act  for  making  further  and  more  effectual  provi- 
sion for  the  national  defense,  and  for  other  purposes,*'  cited  above. 

An  Inspector-General's  Department  was  authorized  by  R.  S.  i  1004,  and  in- 
spectors-general and  assistant  inspectors-general  by  R.  S.  {  1131.  The  organ- 
ization of  the  Inspector-General's  Department  was  prescribed  by  Act  June  23, 
1874,  c.  458,  §  1,  18  Stat.  244,  but  that  section  was  superseded  by  the  dif- 
ferent provisions  of  Act  Feb.  6,  1885,  c.  50,  23  Stat  297.  A  temporary 
increase  in  the  Department  was  authorized  by  Act  July  7,  1898,  c.  580,  30  Stat 
720 ;  and  it  was  continued,  as  then  constituted,  by  Act  March  2,  1899,  c.  352,  | 
6,  30  Stat  979.  All  these  provisions  were  superseded  by  a  provision  in  Act 
Feb.  2,  1901,  c.  192,  §  14,  31  Stat.  751.  which  was  superseded  by  this  section. 

Changes  in  the  number  of  officers  of  certain  grades  in  the  Department,  to 
take  effect  on  the  occurrence  of  a  vacancy  in  the  grade  of  colonel,  are  pro- 
vided for  by  a  clause  of  Act  March  2, 1901,  c.  803,  31  Stat.  899,  which  was  also 
superseded  by  this  section. 

Appointments  and  promotions  in  the  Department,  other  than  to  fill  vacancies 
provided  for  by  this  section,  were  regulated  by  section  26  of  tills  act,  post,  { 
1905.  Appointments  from  officers  of  volunteers  to  fill  original  vacancies  in  tht 
Department  were  authorized  by  a  provision  of  Act  March  2,  1901,  c.  803,  81 
Stat.  900,  omitted  as  temporary  merely. 

An  expert  accountant  for  the  Department  was  authorized  by  Act  Feb.  24, 
1891,  c.  284,  post,  S  1774. 

The  Secretary  of  War  was  authorized,  in  addition  to  the  officers  formerlj 
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provided  for  the  department,  to  detail  officers  of  the  lice,  to  act  as  Assistant 
Inspectors-General,  by  a  provision  of  Act  June  23,  1874,  c  458,  f  1,  post,  i 
1772. 

Notes  of  Deoisions 

Limitation  on  nomination.— Act  Dec.  Promotion  to  flii  vacancy.— Promotion 

12,  1878,  c  2,  20  Stat  257,  limited  the  to    fill    vacancy    in    inspector-general's 

nomination  of  brigadier  general  in  the  department  under  the  proviso   to   this 

inspector  general's  department  to  the  section  and   the   provision  in   the  ap- 

senior     officer     of     that     department  propria tion    Act    March    2,    1901    (31 

(Compare  section  1881,  post)     (1881)  Stat    895,    899),    see    (1908)    25    Op. 

17  Op.  Atty.  Gen.  2.  Atty.  Gen.  591. 

§  1772.  (Act  June  23,  1874,  c.  458,  §  1.)  Inspector  General's  De- 
partment; detail  of  officers  of  the  line  to  act  as  Assistant  In- 
spectors-General. 

The  Secretary  of  War  may,  in  addition,  detail  officers  of  the  line, 
not  to  exceed  four,  to  act  as  assistant  inspector-general.  (18  Stat. 
244.) 

This  provision  was  part  of  section  1  of  an  act  entitled  "An  act  reorganizing 
the  several  staff  corps  of  the  Army,"  cited  above. 

Other  provisions  of  this  section  were  superseded  by  those  of  subsequent  acts 
relating  to  the  department  See  note  to  Act  June  8,  1916,  c  184,  {  7,  ante,  I 
1771. 

§  1773.     (Superseded.) 

This  section,  which  was  a  provision  of  Act  March  2, 1901,  c  803, 81  Stat.  899, 
provided  that  upon  the  occurrence  of  a  vacancy  in  the  grade  of  colonel  in  the 
Inspector  General's  Department  after  the  then  lieutenant-colonel  therein  was 
promoted  or  retired,  such  vacancy  should  not  be  filled,  and  that  thereafter  the 
officers  for  said  department  should  be  one  inspector-general  with  the  rank  of 
brigadier-general,  three  inspectors-general  with  the  rank  of  colonel,  four  inspec- 
tors-general with  the  rank  of  lieutenant-colonel,  and  nine  inspectors-general 
with  the  rank  of  major.  It  was  superseded  by  Act  June  3,  1916,  c.  134,  i  7, 
ante,  §  1771. 

§  1774.  (Act  Feb.  24,  1891,  c.  284.)     Inspector  General's  Depart- 
ment; expert  accountant 
For  pay  of  one  expert  accountant  for  the  Inspector  General's  De- 
partment, to  be  appointed  in  case  of  vacancy,  by  the  Secretary  of  War, 
two  thousand  five  hundred  dollars.    (26  Stat.  773.) 

This  was  a  proTision  of  the  Army  appropriation  act  for  the  fiscal  year  1892, 
cited  above. 

A  provision  in  the  same  language,  except  the  words  "in  case  of  vacancy," 
was  made  by  the  similar  act  for  the  preceding  year. 

The  appropriation  for  pay  of  the  accountant  mentioned  in  this  provision 
is  repeated  in  the  subsequent  Army  appropriation  acts.  The  provision  for  the 
fiscal  year  1917  was  by  Act  Aug.  29,  1916,  c.  418,  §  1,  89  Stat 

The  accountant  was  to  receive  mileage  at  the  same  rates,  etc.,  as  ofiicers 
of  the  Army,  by  a  provision  of  Act  Aug.  24,  1912,  c  391,  {  1,  post,  §  2132. 

(R.  S.  §§  1132-1136.    Transferred.) 

R.  S.  §  1132,  relating  to  the  performance  of  duties  of  the  chief  of  the  mil- 
itary bureau  of  the  War  Department  by  ofiicers  of  Department  or  corps,  is  set 
forth  post,  §  1996. 

R.  S.  §§  1133-1135,  relating  to  the  Quarter-master's  Department,  are  set 
forth  post,  §f  1789-1791. 

R.  S.  §  1136,  relating  to  permanent  barracks,  is  set  forth  post,  §  1981. 

(R.  S.  §  1137.     Superseded.) 
This  section,  relating  to  forage-masters  and  wagon-masters  in  the  Quarter- 
master's Department,  was  superseded  by  Act  Aug.  24,  1912,  c.  391,  §  4,  post, 
f  1780. 

(R.  S.  §§  1138,  1139.    Transferred.) 
R.  S.  §  1138,  prohibiting  ofiicers,  etc,  of  the  Quarter-master's  Department 
from    having  an  interest,  etc.,  in  the  purchase  or  sale  of  articles,  etc,  for  the 
service,  is  set  forth  post,  $  1950. 
R.  S.  1 1139,  prescribing  a  system  of  accountability  for  quarter-master's  sup- 
'     plies,  is  set  forth  post,  $  1951. 

(R.  S.  §  1140.     Superseded.) 
This  section,  relating  to  the  organization  of  the  Subsistence  Department,  was 
superseded  by  Act  Feb.  2,  1901,  c  192,  |  17,  post,  S  1793. 
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(R  S.  §§  1141-1145.     Transferred.) 

R.  S.  §§  1141-1143,  relating  to  the  Sabsistence  Department,  are  set  forth 
post,  f  §  1794-1796. 

R.  S.  §§  1144,  1145,  relating  to  sales  to  enlisted  men,  are  set  forth  post,  §| 
1954,  1955. 

(R.  S.  §§  1146-1148.    Superseded.) 
These  sections,  prescribing  the  components  of  the  ration,  etc,  were  super- 
seded by  Act  Feb.  2,  1901,  c  192,  f  40,  post,  |  2172. 

(R.  S.  §§  1149,  1150.     Transferred.) 

R.  S.  f  1149,  relating  to  sales  of  tobacco  to  enlisted  men,  is  set  forth  post, 
f  1956. 

R.  S.  §  1150,  relating  to  trading  by  officers  of  the  Subsistence  Department, 
is  set  forth  post,  S  1953. 

(R.  S.  §  1151.     Superseded.) 
This  section,  prescribing  the  organization  of  the  Corps  of  Engineers,  was 
superseded  by  Act  Feb.  2,  1901,  c  192,  §  22,  post,  {  1840,  which  in  turn  was 
partiaUy  superseded  by  Act  June  3,  1916,  c  134,  |  11,  post,  §  1842a. 

(R.  S.  §§  1152,  1153.    Transferred.) 
These  sections,  relating  to  the  Corps  of  Engineers,  are  set  forth  iHMt,  i§ 
1845,  1846. 

(R.  S.  §§  1154,  1155.     Superseded.) 
These  sections,  prescribing  the  battalion  of  engineer  soldiers,  were  superseded 
by  Act  Feb.  2,  1901,  c.  192,  §§  11,  22,  post,  §§  1842,  1840,  which  were  super- 
seded in  part  by  Act  June  3,  1916,  c  134,  {  11,  post,  {  1842a. 

(R.  S.  §§  1156-1158.    Transferred.) 
These  sections,  relating  to  the  duties  of  the  Corps  of  Engineers,  are  set  forth 
post,  §§  1843,  1844,  1847. 

(R.  S.  §§  1159-1161.  Superseded.) 
These  sections,  relating  to  the  Ordnance  Department,  were  superseded  by 
Act  June  25,  1906,  c.  3526,  §  1,  34  Stat  456,  which  was  superseded  by  Act 
June  3,  1916,  c.  134,  §  12,  post,  {  1848.  Act  June  25,  1906,  c.  8526,  {  2,  poet,  f 
1849,  Act  Feb.  2,  1901,  c  192,  $  26,  post,  f  1905,  and  Act  Feb.  2,  1901,  c.  192, 
f  1,  ante,  §  1717,  respectively. 

(R.  S.  §§  1162-1167.    Transferred.) 
These  sections,  relating  to  the  Ordnance  Department,  are  set  forth  post.  H 
1853-1858. 

(R.  S.  §§  1163,  1169.    Superseded.) 

R.  S.  §  1168,  relating  to  the  organization  of  the  Medical  Department,  was 
superseded  by  Act  April  23,  1908,  c  150,  post,  (§  1807-1810,  and  by  Act  June 
8,  1916,  c.  134,  §  10,  post,  §  1806. 

R.  S.  §  1169,  relating  to  the  Medical  Department,  is  set  forth  post,  |  1835. 

(R.  S.  §§  1170-1173.    Superseded.) 
These  sections,  relating  to  the  Medical  Department,  were  superseded  by  Act 
April  23,  1908,  c  150,  J  2,  post,  §  1807,  Act  July  27,  1892,  c.  270,  §  3,  post, 
I  1836,  and  Act  April  23,  1908,  c.  150,  §§  3,  4,  post,  H  1808,  1809. 

(R.  S.  §§  1174,  1175.    Transferred.) 
R.  S.  {  1174,  relating  to  the  Medical  Department,  is  set  forth  post,  §  1837. 
R.  S.  §  1175,  relating  to  sick-diet  in  hospitals,  is  set  forth  post,  §  2177. 

(R.  S.  §  1176.    Superseded.) 
This  section,  relating  to  ruptures  in  the  service,  was  superseded  by  Act 
March  3,  1879,  c.  173,  post,  ft  2184. 

(R.  S.  §§  1177,  1178.    Transferred.) 
These  sections,  relating  to  trusses,  are  set  forth  post,  U  2185,  2186. 

(R.  S.  §§  1179-1182.    Superseded.) 

R.  S.  i§  1179-1181,  relating  to  hospital  stewards,  were  superseded  by  Act 
March  1,  1877,  c.  311,  24  Stat.  435,  which  were  superseded  by  Act  June  8, 
1916,  c.  134,  i  10,  post,  §  1829a,  and  Act  April  23,  1908,  c.  150,  ft  1, 35  Stat 
66,  which  was  superseded  by  Act  June  3,  1916,  c  134,  {  10,  post,  {  1806. 

R.  S.  §  1182,  relating  to  the  organization  of  the  Pay  Department,  was  super- 
seded by  Act  Feb.  2,  1901,  c  192,  |  21,  post,  |  1797. 
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(R.  S.  §§  1183-1193.    Transferred.) 

R.  S.  §  1183,  relating  to  the  Pay  Department,  is  set  forth  post,  §  1806. 

R.  S.  Is  1184,  1185,  relating  to  paymasters  in  the  Volunteer  Army,  are  set 
forth  post,  §§  2034,  2035. 

B.  S.  §§  1186-1188,  relating  to  the  Pay  Department,  are  set  forth  post,  g§ 
1801-1804. 

R.  S.  {  1189,  relating  to  the  periods  of  payment  of  the  Army,  is  set  forth 
post,  §  2197. 

R.  S.  §  1190.  relating  to  the  Pay  Department,  is  set  forth  post,  §  1798. 

R.  S.  {  1191,  relating  to  bonds  of  disbursing  officers,  is  set  forth  post,  {  1966. 

R.  S.  {  1192,  relating  to  bonds  of  paymasters,  is  set  forth  post,  §  1967. 

R.  S.  I  1193,  relating  to  the  appointment  of  chiefs  of  corps  and  departments, 
is  set  forth  post,  §  1881. 

(R.  S.  §  1194.     Repealed.) 
See  note  foUowing  R.  S.  §  1193,  post,  {  1881. 

(R.  S.  §§  1195,  1196.     Superseded.) 
These  sections,  relating  to  the  Signal  Corps,  were  superseded  by  Act  Oct. 
1,  1890,  c  1266,  §  2,  post,  §  1867,  and  Act  Feb.  2, 1901,  c.  192,  §  24, 31  Stat 
754,  which  was  superseded  by  Act  June  3,  1916,  c  134,  §  13,  post,  f  1860. 

(R.  S.  §  1197.    Transferred.) 
This  section,  relating  to  the  Signal  Corps,  is  set  forth  post,  §  1866. 

(R.  S.  §  1198.    Superseded.) 

This  siection  prescribed  the  organization  of  the  Bureau  of  Military  Justice 
Authorized  by  R.  S.  §  1094,  and  the  rank  of  Judge-Advocate-General  and  the 
assistant  judge-advocate-general  constituting  the  bureau.  The  Judge-Advocate- 
General  alone  was  included  in  the  reorganization  of  the  bureau  by  Act  June 
23,  1874,  c.  458,  {  2,  18  Stat  244.  These  provisions  were  superseded  by  Act 
July  5,  1884,  c.  218,  23  Stat.  113,  which  consolidated  the  bureau  and  the  Corps 
of  Judge- Advocates  under  the  title  of  "Judge- Advocate-General's  Depart- 
ment*' And  the  provisions  of  that  act  were  superseded  by  Act  Feb.  2,  1901, 
c  192,  {  15,  post,  §  1775,  prescribing  the  reorganization  of  the  department  See 
note  to  that  section. 

R.  S.  §  1199,  prescribing  the  duties  of  the  Judge-Advocate-General,  if  set 
forth  post,  {  1777. 

(R.  S.  §  1199.    Transferred.) 
This  section,  relating  to  the  duties  of  the  Judge-Advocate-General,  la  set 
forth  post,  I  1777. 

(R.  S.  §  1200.  Superseded.) 
This  section  provided  that  there  should  be  eight  judge-advocates,  with  the 
rank  of  major  of  cavalry.  Provisions  for  the  reduction  of  the  number  to  four 
were  made  by  Act  June  23,  1874,  c.  458,  §  2,  18  Stat  244.  The  corps  was 
consolidated  with  the  Bureau  of  Military  Justice  under  the  title  of  *'Judge- 
Advocate-General's  Department,"  by  Act  July  5,  1884,  c  218,  23  Stat  113. 
All  these  provisions  were  superseded  by  Act  Feb.  2,  1901,  c.  192,  §  15,  post,  { 
1775,  prescribing  the  organization  of  the  department.    See  note  to  that  section. 

§  1775.  (Act  Feb.  2,  1901,  c.  192,  §  15.)     Judgc-Advocate-General's 
Department. 

The  Judge-Advocate-Generars  Department  shall  consist  of  one 
Judge-Advocate-General  with  the  rank  of  brigadier-general,  two 
judge-advocates  with  th6  rank  of  colonel,  three  judge-advocates 
with  the  rank  of  lieutenant-colonel,  six  judge-advocates  with  the 
rank  of  major,  and  for  each  geographical  department  or  tactical 
division  of  troops  not  provided  with  a  judge-advocate  from  the  list 
of  officers  holding  permanent  commissions  in  the  Judge-Advocate- 
General's  Department  one  acting  judge-advocate  with  the  rank,  pay, 
and  allowances  of  captain,  mounted.  *  *  Vacancies  which  may 
occur  thereafter  in  the  grade  of  major  in  the  Judge- Advocate-Gen- 
eral's Department  shall  be  filled  by  the  appointment  of  officers  of 
the  line,  or  of  persons  who  have  satisfactorily  served  as  judge- 
advocates  of  volunteers  since  April  twenty-first,  eighteen  hundred 
and  ninety-eight,  or  of  persons  from  civil  life  who  at  date  of  ap- 
pointment are  not  over  thirty-five  years  of  age  and  who  shall  pass 
a  satisfactory  examination  to  be  prescribed  by  the  Secretary  of 
War. 
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Acting  judge-advocates  provided  for  herein  shall  be  detailed  from 
officers  of  the  grades  of  captain  or  first  lieutenant  of  the  line  of  the 
Army  who  while  so  serving  shall  continue  to  hold  their  commissions 
in  the  arm  of  the  service  to  which  they  permanently  belong.  Upon 
completion  of  a  tour  of  duty  not  exceeding  four  years  they  shall 
be  returned  to  the  arm  in  which  commissioned,  and  shall  not  be 
again  detailed  until  they  shall  have  completed  two  years'  duty  with 
the  arm  of  the  service  in  which  commissioned.     (31  Stat.  751.) 

This  section  was  part  of  the  act  to  increase  the  efficiency  of  the  permanent 
military  establishment,  cited  above. 

The  provisions  of  this  section  omitted  here  related  to  the  filling  of  vacancies 
created  or  caused  by  this  act,  and  were  temporary  merely. 

The  provisions  of  this  section  relating  to  the  personnel  of  the  Judge- 
Advocate-Generars  Department  were  superseded,  in  part  at  least,  by  a  pro- 
vision in  Act  March  2,  1913,  c.  93,  37  Stat.  708,  increasing  the  number  of 
majors  in  the  department  to  seven.  Said  provision  and  also  gaid  provision 
in  said  Act  March  2,  1913,  c.  93,  37  Stat  708,  were  entirely  superseded 
by  provisions  of  Act  June  3,  1916,  c.  134,  §  8,  post,  §  1775. 

See  notes  to  said  Act  June  3,  1916,  c.  134,  §  8,  post,  §  1775. 

The  Bureau  of  Military  Justice  and  a  corps  of  judge-advocates  were  author- 
ized by  R.  S.  §§  1094,  1198,  1200.  Changes  in  both  orlranizations  were  made 
by  Act  June  23,  1874,  c.  458,  §  2,  18  Stat  244;  and  they  were  consolidated, 
under  the  title  of  "Judge-Advocate-Generars  Department,"  and  the  organiza- 
tion of  the  Department  was  prescribed  by  Act  July  5,  1884,  c.  218,  23  Stat 
113;  and  the  Department  was  continued,  as  then  constituted,  with  provisions 
relating  to  appointments,  etc.,  by  Act  March  2,  1899,  c.  352,  §  7,  30  Stat 
979.    All  these  provisions  were  superseded  by  this  section. 

The  provisions  of  Act  March  2,  1899,  c.  352,  §  7,  post,  {  1872,  for  appoint- 
ments from  civil  life,  on  examination,  etc.,  so  far  as  they  apply  to  appoint- 
ments of  judge-advocates,  may  be  regarded  as  superseded  by  this  section. 
Appointments  from  officers  of  volunteers  to  fill  original  vacancies  in  the  De- 
partment were  authorized  by  a  provision  of  Act  March  2,  1901,  c  803,  81 
Stat  900,  omitted  as  temporary  merely. 

The  provisions  of  this  section  relating  to  promotions  in  the  department 
were  superseded  by  further  provisions  of  said  Act  June  3,  1916,  c.  134,  §  8, 
post,  §  1775b. 

The  exception  from  the  limitation  prescribed  by  Act  Aug.  24,  1912,  c. 
391,  §  1,  post,  §  1999,  relating  to  detachment  for  duty,  of  duty  in  the  Judge- 
Advocate- General's  Department,  made  therein,  was  to  apply  only  to  the 
acting  judge-advocates  authorized  by  law,  by  a  provision  of  Act  June  3, 
1916,  c.  134,  f  8,  post,  §  1999a. 

§  1775a.  (Act  Jimc  3,  1916,  c.  134,  §  8.)  The  Judge  Advocate 
General's  Department. 
The  Judge  Advocate  General's  Department  shall  consist  of  one 
Judge  Advocate  General  with  the  rank  of  brigadier  general ;  four 
judge  advocates  with  the  rank  of  colonel;  seven  judge  advocates 
with  the  rank  of  lieutenant  colonel;  and  twenty  judge  advocates 
with  the  rank  of  major:  Provided,  That  acting  judge  advocates 
may  be  detailed  under  the  provisions  of  existing  law  for  separate 
brigades  and  for  separate  general  court-martial  jurisdictions,  and 
when  not  immediately  required  for  service  with  a  geographical 
department,  tactical  division,  separate  brigade,  or  other  separate 
general  court-martial  jurisdiction,  acting  judge  advocates  may  be 
assigned  to  such  other  legal  duty  as  the  exigencies  of  the  service 
may  require:  Provided  further,  That,  of  the  vacancies  created  in 
the  Judge  Advocate  General's  Department  by  this  Act,  one  such 
vacancy,  not  below  the  grade  of  major,  shall  be  filled  by  the  ap- 
pointment of  a  person  from  civil  life,  not  less  than  forty-five  nor 
more  than  fifty  years  of  age,  who  shall  have  been  for  ten  years  a 
judge  of  the  Supreme  Court  of  the  Philippine  Islands,  shall  have 
served  for  two  years  as  a  captain  in  the  Regular  or  Volunteer 
Army,  and  shall  be  proficient  in  the  Spanish  language  and  laws. 
(39  Stat.) 

This  and  the  section  next  following  were  parts  of  section  8  of  **An  act  for 
making  further  and  more  efifectual  provision  for  the  national  defense,  and 
for  other   purposes,"   cited   above.     This   section   superseded   that   part  of 
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Act  Feb.  2,  1901,  c  102,  {  15,  ante,  §  1775,  which   prescribed   the  com- 
position  of  the  Department  and  provided  for  promotions  therein. 

Provisions  for  the  detail  of  acting  judge-advocates  are  contained  in  said 
Act  Feb.  2,  1901,  c.  192,  |  16,  ante,  §  1776. 

§  1775b.  (Act  June  3,  1916,  c.  134,  §  8.)  Promotion  of  officers  in 
Judge  Advocate  General's  Department;  examinations;  retire- 
ment on  account  of  physical  disability;  honorable  discharge; 
reexaminations. 

No  officer  of  the  Judge  Advocate  General's  Department  below 
the  rank  of  colonel  shall  be  promoted  therein  until  he  shall  have 
successfully  passed  a  written  examination  before  a  board  consist- 
ing of  not  less  than  two  officers  of  the  Judge  Advocate  General's 
Department,  to  be  designated  by  the  Secretary  of  War,  such  ex- 
amination to  be  prescribed  by  the  Secretary  of  War  and  to  be 
held  at  such  time  anterior  to  the  accruing  of  the  right  to  promotion 
as  may  be  for  the  best  interests  of  the  service:  Provided,  That 
should  any  officer  in  the  grade  of  major  of  the  Judge  Advocate 
General's  Department  fail  in  his  physical  examination  and  be  found 
incapacitated  for  service  by  reason  of  physical  disability  contract- 
ed in  the  line  of  duty,  he  shall  be  retired  with  the  rank  to  which  his 
seniority  entitled  him  to  be  promoted;  but  if  he  should  be  found 
disqualified  for  promotion  for  any  other  reason,  a  second  examina- 
tion shall  not  be  allowed,  but  the  Secretary  of  War  shall  appoint 
a  board  of  review  to  consist  of  two  officers  of  the  Judge  Advocate 
General's  Department  superior  in  rank  to  the  officer  examined, 
none  of  whom  shall  have  served  as  a  member  of  the  board  which 
examined  him.  If  the  unfavorable  finding  of  the  examining  board 
is  concurred  in  by  the  board  of  review,  the  officer  reported  disquali- 
fied for  promotion  shall  be  honorably  discharged  from  the  service 
with  one  year's  pay.  If  the  action  of  the  examining  board  is  dis- 
approved by  the  board  of  review,  the  officer  shall  be  considered 
qualified  and  shall  be  promoted:  Provided  further.  That  any  lieu- 
tenant colonel  of  the  Judge  Advocate  General's  Department  who, 
at  his  first  examination  for  promotion  to  the  grade  of  colonel,  has 
been  found  disqualified  for  such  promotion  for  any  reason  other 
than  physical  disability  incurred  in  the  line  of  duty  shall  be  sus- 
pended from  promotion  and  his  right  thereto  shall  pass  successive- 
ly to  such  officers  next  below  him  in  rank  as  are  or  may  become 
eligible  to  promotion  under  existing  law  during  the  period  of  his 
suspension;  and  any  such  officer  suspended  from  promotion  shall 
be  reexamined  as  soon  as  practicable  after  the  expiration  of  one 
year  from  the  date  of  the  completion  of  the  examination  that  re- 
sulted in  his  suspension ;  and  if  on  such  reexamination  he  is  found 
qualified  for  promotion,  he  shall  again  become  eligible  thereto; 
but  if  he  is  found  disqualified  by  reason  of  physical  disability  in- 
curred in  line  of  duty  in  either  examination,  he  shall  be  retired, 
with  the  rank  to  which  his  seniority  entitled  him  to  be  promoted ; 
and  if  he  is  not  found  disqualified  by  reason  of  such  physkal  dis- 
ability, but  is  found  disqualified  for  promotion  for  any  other  rea- 
son in  the  second  examination,  he  shall  be  retired  without  promo- 
tion.   (39  Stat.) 

See  notes  to  §  1775a,  ante. 

§  1776.     (Superseded.) 

This  section,  which  consisted  of  provisions  of  Act  March  2,  1913,  c,  93, 
87  Stat.  708,  increasing  the  number  of  majors  in  the  Judge-Advocate-Gen- 
eral's Department  to  seven,  with  a  proviso  that  such  increase  was  not  to 
increase  the  total  number  of  oflScers  in  the  Regular  Army,  was  superseded 
by  provisions  of  Act  June  8,  1916,  c.  134,  §  8,  ante,  {  1775a. 

§  1777.  (R.  S.  §  1199.)     Duties  of  Judge-Advocate-General. 

The  Judge-Advocate-General  shall  receive,  revise,  and  cause  to  be 
recorded  the  proceedings  of  all  courts-martial,  courts  of  inquiry,  and 
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military  commissions,  and  perform  such  other  duties  as  have  been 
performed  heretofore  by  the  Judge-Advocate-General  of  the  Army. 
Act  July  28,  1866,  c  299,  {  12,  14  Stat  334. 

Notes  of  Deoiaioiui 

jHri8diotion  of  military  commistioi^—  five  months  after  hostflities  have  ter- 

A  person  committing  an  offense  in  a  minated  and  the  rebel  army  has  sorren- 

place  where  the  federal  courts  are  clos-  dered.    In  re  Egan  (C.  C.  1866)  Fed. 

ed  by  dvll  war,  and  arrested  and  tried  Gas.  No.  4,303. 

in  a  place  where  the  federal  courts  are         The  crime  of  murdering  the  president 

open,  cannot  be  tried  by  military  com-  of  the  United  States  in  time  of  dvil  war 

mission.    In  re  Murphy   (0.  C.  1867)  is  triable  by  a  military  commission.    Bx 

Fed.  Cas.  No.  9,947.    Nor  can  a  person  parte  Mudd  (D.  a  1868)  Fed.  Gas.  No. 

be  tried  by  a  military  commission  for  9,899. 
a  murder  committed  in  a  rebel  country 

§  1778.  (R.  S.  §  1201.)     Duties  of  judge-advocates. 

Judge-advocates  shall  perform  their  duties  under  the  direction  of 
the  Judge-Advocate-General. 

Act  July  28,  1866,  c  299,  §  12,  14  Stat  334. 

Judge-advocates  of  departments  and  of  courts-martial  were  authorized  to 
administer  oaths  for  purposes  of  administration  of  military  justice,  and  for 
other  purposes  of  military  administration,  by  Act  July  27.  1892,  c  272,  { 
4,  27  Stat  278,  which  was  superseded  by  Act  Aug.  29,  1916,  c.  418,  I  8, 
post,  i  2308a,  art  114. 

(R.  S.  §§  1202,  1203.     Superseded.) 

H.  S.  {  1202,  relating  to  attendance  of  witnesses  upon  court-martials,  was 
superseded  by  Act  Aug.  29,  1916,  c.  418,  {  3,  post,  §  2308a,  art  22. 

R.  S.  §  1203,  relating  to  reporters  for  military  courts,  was  superseded  by 
Act  Aug.  29,  1916,  c.  418,  {  3,  post,  {  2308a,  arts.  19,  115. 

(R.  S.  §§  1204-1208.     Superseded.) 

R.  S.  I  1204,  was  superseded  by  Act  Oct.  1,  1890,  c  1241,  post,  ff  1895-1897, 
and  by  Act  Feb.  2,  1901,  c.  192,  §§  26-28,  post,  §§  1905,  1908,  1912. 

R.  S.  §  1205,  was  superseded  by  Act  Feb.  2,  1901,  c  192,  {§  26,  27,  post,  {{ 
1905,  1908. 

R.  S.  §§  1206-1208,  relating  to  examinations  in  the  Engineer  Corps  and 
the  Ordnance  Department,  are  set  forth  post,  ff  1900-1902. 

(R.  S.  §§  1209-1212.    Transferred.) 
These  sections,  relating  to  Brevets,  are  set  forth  post,  H  1925-1927,  1933. 

(R.  S.  §§  1213,  1214.    Superseded.) 

R.  S.  I  1213,  was  superseded  by  Act  May  17,  1886,  c  338,  and  Act  Mardi  8, 
1911,  c  209,  post,  ii  1914,  1920. 

R.  8.  i  1214,  was  superseded  by  Act  July  30,  1892,  c  328,  post,  U  191^ 
1919. 

(R.  S.  §§  1215-1217.    Transferred.) 

B.  S.  f  1215,  relating  to  attachments  by  brevet  rank,  is  set  forth  post,  I  1915. 

R.  S.  i  1216,  relating  to  certificates  of  merit  for  privates,  is  set  forth  post, 
I  1942. 

R.  S.  §  1217,  relating  to  existing  commissions  and  appointments,  is  set  forth 
post,  S  1991. 

Qtt.  S.  §  1218.    Repealed.) 
This  section  was  repealed  by  Act  March  31,  1896,  a  84»  29  Stat  84. 

(R.  S.  §§  1219-1232.    Transferred.) 

R.  S.  i  1219,  relating  to  the  computation  of  rank.  Is  set  forth  post,  1 1921. 

R.  S.  i§  1220,  1221,  relating  to  returns  of  ordnance,  clothing,  and  camp- 
equipage,  are  set  forth  post,  §§  1968,  1969.  Part  of  R.  S.  {  1220,  is  also  set 
forth  Dost.  S  2181. 

R.  S.  {$  1222-1224,  relating  to  the  holding  of  other  offices  by  army  officers, 
are  set  forth  post,  §§  1993-1995. 

R.  S.  {  1225,  relating  to  officers  and  arms  for  colleges  and  other  educational 
institutions,  is  set  forth  post,  §  2283. 

R.  S.  §  1226,  relating  to  titles  of  officers  on  account  of  volunteer  service 
during  rebellion,  is  set  forth  post,  S  1934. 

R.  S.  {  1227,  relating  to  Army  Corps  badges,  is  set  forth  post,  {  1944. 

R.  S.  §§  1228-1230,  reUting  to  officers  of  the  Army  generaUy,  are  set  forth 
post,  §S  2000,  2001,  2003. 
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R.  S.  S  1231,  relating  to  post  and  garrison  schools.  Is  set  forth  post,  §  1988. 
R.  S.  S  1232,  prohibiting  the  use  of  enlisted  men  as  servants,  is  set  forth 
post,  S  2004. 

(R.  S.  §  1233.    Repealed.) 
This  section,  relating  to  details  of  cooks,  was  repealed  by  Act  Jan.  29,  1879, 
c.  34,  20  Stat  276. 

(R.  S.  §§  1234-1237.    Transferred.) 

R.  S.  S§  1234-1236,  relating  to  cooking  and  labor  details,  are  set  forth  post, 
if  2006-2008. 

R.  S.  §  1237,  relating  to  exemptions  of  enlisted  men  from  arrest,  is  set  forth 
post,  §  2018. 

§  1779.  (Act  Aug.  24,  1912,  c.  391,  §  3.)  Quartermaster  Corps  es- 
tablished by  consolidation  of  Quartermaster's,  Subsistence, 
and  Pay  Departments;  rank  and  titles  of  officers,  filling  va- 
cancies, etc.;  noncommissioned  officers  and  pay  clerks;  re- 
strictions of  details  to  fill  vacancies;  performance  of  duties  by 
regimental,  etc.,  quartermasters  and  commissaries;  Chief  of 
Corps,  appointment,  rank,  etc.;  supervision  by  Chief  of  Staff. 
The  office  establishments  of  the  Quartermaster  General,  the 
Commissary  General,  and  the  Paymaster  General  of  the  Army  are 
hereby  consolidated  and  shall  hereafter  constitute  a  single  bureau 
of  the  War  Department,  which  shall  be  known  as  the  Quarter- 
master Corps,  and  of  which  the  Chief  of  the  Quartermaster  Corps 
created  by  this  Act  shall  be  the  head.  The  Quartermaster's,  Sub- 
sistence, and  Pay  Departments  of  the  Army  are  hereby  consoli- 
dated into  and  shall  hereafter  be  known  as  the  Quartermaster 
Corps  of  the  Army.  The  officers  of  said  departments  shall  here- 
after be  known  as  officers  of  said  corps  and  by  the  titles  of  the 
rank  held  by  them  therein,  and,  except  as  hereinafter  specifically 
provided  to  the  contrary,  the  provisions  of  sections  twenty-six 
and  twenty-seven  of  the  Act  of  Congress  approved  February  sec- 
ond, nineteen  hundred  and  one,  entitled  "An  Act  to  increase  the 
efficiency  of  the  permanent  military  establishment  of  the  United 
States,"  are  hereby  extended  so  as  to  apply  to  the  Quartermas- 
ter Corps  in  the  manner  and  to  the  extent  to  which  they  now  ap- 
ply to  the  Quartermaster's,  Subsistence,  and  Pay  Departments,  and 
the  provision  of  said  sections  of  said  Act  relative  to  chiefs  of  staff 
corps  and  departments  shall,  so  far  as  they  are  applicable,  ^pply 
to  all  offices  and  officers  of  the  Quartermaster  Corps  with  rank 
above  that  of  colonel.  The  officers  now  holding  commissions  as 
officers  of  the  said  departments  shall  hereafter  have  the  same  ten- 
ure of  commission  in  the  Quartermaster  Corps,  and  as  officers  of 
said  corps  shall  have  rank  of  the  same  grades  and  dates  as  that 
now  held  by  them,  and,  for  the  purpose  of  filling  vacancies  .among 
them,  shall  constitute  one  list,  on  which  they  shall  be  arranged  ac- 
cording to  rank.  So  long  as  any  officers  shall  remain  on  said  list 
any  vacancy  occurring  therein  shall  be  filled,  if  possible,  from 
among  such  officers,  by  selection  if  the  vacancy  occurs  in  a  grade 
above  that  of  colonel,  and,  if  the  vacancy  occurs  in  a  grade  not 
above  that  of  colonel,  by  the  promotion  of  an  officer  who  would 
have  been  entitled  to  promotion  to  that  particular  vacancy  if  the 
consolidation  of  departments  hereby  prescribed  had  never  occur- 
red: Provided,  That  on, and  after  the  first  day  of  January,  nine- 
teen hundred  and  seventeen,  any  vacancies  occurring  among  offi- 
cers of  the  Quartermaster  Corps  with  rank  above  that  of  colonel 
may,  in  the  discretion  of  the  President,  be  filled  by  selection  from 
among  officers  who  shall  have  served  by  detail  in  said  corps  for 
not  less  than  four  years:  Provided  further,  That  not  to  exceed 
six  officers  holding  commissions  with  the  rank  of  captain  in  the 
Quartermaster  Corps  and  who  have  lost  in  relative  rank  through 
4  U.S.C0MP.'16-229  (3649) 
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irregularities  of  promotion  and  the  operation  of  separate  promo- 
tion within  the  three  departments  hereby  consolidated,  may,  in  the 
discretion  of  the  President  and  subject  to  examination  for  promo- 
tion as  prescribed  by  law,  be  advanced  to  the  grade  of  major  in 
the  Quartermaster  Corps,  and  any  officer  who  shall  be  advanced 
to  said  grade  under  the  terms  of  this  proviso  shall  be  temporarily 
an  additional  officer  of  said  grade  but  only  until  a  vacancy  shall 
occur  for  him  on  the  list  of  officers  of  said  grade  as  hereafter  lim- 
ited ;  and  no  officer  shall  be  detailed  to  fill  any  vacancy  on  the  list 
of  majors  of  the  Quartermaster  Corps  until  after  all  additional  of- 
ficers authorized  by  the  proviso  shall  have  been  absorbed.  The 
noncommissioned  officers  now  known  as  post  quartermaster  ser- 
geants and  post  commissary  sergeants  shall  hereafter  be  known  as 
quartermaster  sergeants;  the  Army  paymaster's  clerks  shall  be 
known  as  pay  clerks,  and  each  of  said  noncommissioned  officers 
and  pay  clerks  shall  continue  to  have  the  pay,  allowances,  rights, 
and  privileges  now  allowed  him  by  law:  Provided  further.  That 
no  details  to  fill  vacancies  in  the  grade  of  colonel  in  the  Quarter- 
master Corps  shall  be  made  until  the  number  of  officers  of  that 
grade  shall  have  been  reduced  by  three,  and  thereafter  the  num- 
ber of  officers  in  that  grade  shall  not  exceed  twelve ;  and  no  details 
to  fill  vacancies  in  the  grade  of  lieutenant-colonel  in  the  Quarter- 
master Corps  shall  be  made  until  the  number  of  officers  of  that 
grade  shall  have  been  reduced  by  three,  and  thereafter  the  number 
of  officers  of  that  grade  shall  not  exceed  eighteen ;  and  no  details 
to  fill  vacancies  in  the  grade  of  ma}or  in  the  Quartermaster  Corps 
shall  be  made  until  the  number  of  officers  of  that  grade  shall  have 
been  reduced  by  nine,  and  thereafter  the  number  of  officers  in 
said  grade  shall  not  exceed  forty-eight;  and  no  details  to  fill  va- 
cancies in  the  grade  of  captain  in  the  Quartermaster  Corps  shall 
be  made  until  after  the  number  of  officers  of  that  grade  shall  be 
reduced  by  twenty-nine,  and  thereafter  the  number  of  officers  of 
said  grade  shall  not  exceed  one  hundred  and  two;  and  whenever 
the  separation  of  a  line  officer  of  any  grade  and  arm  from  the 
Quartermaster  Corps  shall  create  therein  a  vacancy  that,  under  the 
terms  of  this  proviso,  can  not  be  filled  by  detail  such  separation 
shall  operate  to  make  a  permanent  reduction  of  one  in  the  total 
number  of  officers  of  said  grade  and  arm  in  the  line  of  the  Army 
as  soon  as  such  reduction  can  be  made  without  depriving  any  offi- 
cer of  his  commission :  Provided  further.  That  whenever  the  Sec- 
retary of  War  shall  decide  that  it  is  necessary  and  practicable, 
regimental,  battalion,  and  squadron  quartermasters  and  commis- 
saries shall  be  required  to  perform  any  duties  that  junior  officers 
of  the -Quartermaster  Corps  may  properly  be  required  to  perform, 
and  regimental  and  battalion  quartermaster  and  commissary  ser- 
geants shall  be  required  to  perform  any  duties  that  noncommis- 
sioned officers  or  pay  clerks  of  the  Quartermaster  Corps  may  prop- 
erly be  required  to  perform,  but  such  regimental,  battalion  and 
squadron  quartermasters  and  commissaries  shall  not  be  required 
to  receipt  for  any  money  or  property  which  does  not  pertain  to 
their  respective  regiments,  battalions,  or  squadrons,  and  they  shall 
not  be  separated  from  the  organization  to  which  they  belong: 
Provided  further.  That  such  duty  or  duties  as  are  now  required  by 
law  to  be  performed  by  any  officer  or  officers  of  the  Quartermas- 
ter's, Subsistence,  or  Pay  Departments  shall  hereafter  be  performed, 
by  such  officer  or  officers  of  the  Quartermaster  Corps  as  the  Sec- 
retary of  War  may  designate  for  the  purpose:  Provided  further, 
That  there  shall  be  a  Chief  of  the  Quartermaster  Corps,  who  shall 
have  the  rank  of  major  general  while  so  serving,  and  who  shall  be 
appointed  by  the  President,  by  and  with  the  advice  and  consent  of 
(3650) 
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the  Senate,  from  among  the  officers  of  said  corps  and  in  accord-, 
ance  with  the  requirements  of  section  twenty-six  of  the  Act  of 
Congress  approved  February  second,  nineteen  hundred  and  one, 
hereinbefore  cited :  Provided  further,  That  when  the  first  vacancy 
in  the  grade  of  brigadier  general  in  the  Quartermaster  Corps,  ex- 
cept a  vacancy  caused  by  the  expiration  of  a  limited  term  of  ap- 
pointment, shall  hereafter  occur  that  vacancy  shall  not  be  filled, 
but  the  office  in  which  the  vacancy  occurs  shall  immediately  cease 
and  determine:  Provided  further.  That  the  Quartermaster  Corps 
shall  be  subject  to  the  supervision  of  the  Chief  of  Staff  to  the  ex- 
tent the  departments  hereby  consolidated  into  said  corps  have 
heretofore  been  subject  to  such  supervision  under  the  terms  of 
the  existing  law:  And  provided  further.  That  for  the  purpose  of 
carrying  into  effect  the  provisions  of  this  section  the  President  is 
hereby  authorized  to  appoint,  by  and  with  the  advice  and  consent 
of  the  Senate,  the  Chief  of  the  Quartermaster  Corps  herein  pro- 
vided for  immediately  upon  the  passage  of  this  Act,  and  it  shall 
be  the  duty  of  the  said  chief,  under  the  direction  of  the  President 
and  the  Secretary  of  War,  to  put  into  effect  the  provisions  of  this 
section  not  less  than  sixty  days  after  the  passage  of  this  Act.  (37 
Stat.  591.) 

This  section  and  the  section  next  following  were  part  of  the  Army  appro- 
priation act  for  the  fiscal  year  1913,'  cited  above. 

Section  7  of  said  act,  providing  that  the  appropriations  made  by  the  act 
for  the  several  departments  consolidated  under  it  should  be  available  for 
the  consolidated  corps  thereby  created,  is  omitted  as  temporary  merely. 

Section  8  of  said  act,  providing  that  nothing  in  the  act  should  be  held 
or  construed  so  as  to  separate  any  officer  from  the  Army  or  to  diminish  the 
rank  then  held  by  him,  and  repealing  inconsistent  laws,  is  set  forth  post, 
I  1781. 

Act  Feb.  2,  1901,  c  192,  SI  26,  27,  mentioned  in  this  section,  relating  to 
details  from  the  line  to  various  staff  departments  and  cori>s,  are  set  forth 
post,  §1  1905,  1908. 

Provisions  relating  to  the  several  departments  consolidated  by  this  act  to 
form  the  Quartermaster  Corps,  remaining  in  force  and  applicable  to  each 
of  said  departments,  are  set  forth  or  referred  to  post,  ${  1784-1805. 

The  fourth  proviso  of  this  section,  relating  to  the  performance  of  duties  of 
officers  of  the  Quartermaster  Corps  by  regimental,  battalion,  and  squadron 
quartermasters  and  commissaries,  was  modified  by  provisions  of  Act  March 
2,  1913,  c  93,  post,  I  1782. 

No  further  appointments  of  pay  clerks  were  to  be  made  by  a  further  pro- 
vision of  Act  March  2,  1913,  c.  93,  post,  §  1783.  The  President  was  au- 
thorized to  appoint,  aiM,  by  and  with  the  advice  and  consent  of  the  Senate, 
to  commission,  to  the  grade  of  first  lieutenant  in  the  Quartermaster  Corps 
a  pay  clerk  of  over  thirty-one  years*  service,  in  active  service,  and  recom- 
mended by  the  then  Secretary  of  War  for  such  appointment,  by  a  provision 
of  Act  Aug.  29,  1916,  c  418,  §  1,  39  Stat 

See  Act  June  3,  1916,  c.  134,  §  9,  post,  §  1784,  and  notes  thereunder. 

Notes  of  Decisions 

Vacancies  in  quartermaster's  depart-      and  issuing  of  supplies.    (1870)  13  Op. 
ment.— See  notes  to  §  1905,  post  Atty.  Gen.  315. 

Regimental       quartermasters.— Regi-  Duties  of  quartermastersw— An  army 

mental  quartermasters  are  A)t  officers  quartermaster  may  lawfully  pay  the  ac- 

of     the     quartermaster's     department  counts  of  land  grant  railroads  for  army 

They  are  propeily  staff  officers  of  their  transportation  without  previous  action 

respective  regiments,  who,  besides  other  thereon  by  the  accounting  officers  of  the 

duties,  are  charged  with  the  custody  treasury.    (1889)    19    Op.   Atty.    Gen. 

•  264. 

§  1779a.  (Act  April  27,  1914,  c.  72.)     Quartermaster  Corps;  Chief 
to  be  Quartermaster  General  of  the  Army. 
Hereafter  the  title  of  the  Chief  of  the  Quartermaster  Corps  shall 
be  Quartermaster  General  of  the  Army.     (38  Stat.  356.) 

This  was  a  provision  of  the  army  appropriation  act  for  the  fiscal  year 
1915,  dted  above. 
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§  1780.  (Act  Aug.  24, 1912,  c.  391,  §  4.)  Quartermaster  Corps;  cer- 
tain civilian  employes  and  all  enlisted  men  of  the  line  detailed 
on  extra  duty  to  be  replaced  by  enlisted  men  of  the  corps ;  com- 
position of  enlisted  force;  enlistment  of  civilian  employes; 
continued  employment  of  excepted  civilians. 
As  soon  as  practicable  after  the  creation  of  a  Quartermaster 
Corps  in  the  Army  not  to  exceed  four  thousand  civilian  employees 
of  that  corps,  receiving  a  monthly  compensation  of  not  less  than 
thirty  dollars  nor  more  than  one  hundred  and  seventy-five  dollars 
each,  not  including  civil  engineers,  superintendents  of  construc- 
tion, inspectors  of  clothing,  clothing  examiners,  inspectors  of  sup- 
plies, inspectors  of  animals,  chemists,  veterinarians,  freight  and 
passenger  rate  clerks,  civil  service 'employees,  and  employees  of 
the  classified  service,  employees  of  the  Army  transport  service  and 
harbor-boat  service,  and  such  other  employees  as  may  be  required 
for  technical  work,  shall  be  replaced  permanently  by  not  to  exceed 
an  equal  number  of  enlisted  men  of  said  corps,  and  all  enlisted  men 
of  the  line  of  the  Army  detailed  on  extra  duty  in  the  Quartermaster 
Corps  or  as  bakers  or  assistant  bakers  shall  be  replaced  perma- 
nently by  not  to  exceed  two  thousand  enlisted  men  of  said  corps; 
and  for  the  purposes  of  this  Act  the  enlistment  in  the  military 
service  of  not  to  exceed  six  thousand  men,  who  shall  be  attached 
permanently  to  the  Quartermaster  Corps  and  who  shall  not  be 
counted  as  a  part  of  the  enlisted  force  provided  by  law,  is  hereby  au- 
thorized: [Provided,  That  the  enlisted  force  of  the  Quartermaster 
Corps  shall  consist  of  not  to  exceed  fifteen  master  electricians,  six 
hundred  sergeants  (first  class),  one  thousand  and  five  sergeants,  six 
hundred  and  fifty  corporals,  two  thousand  five  hundred  privates 
(first  class),  one  thousand  one  hundred  and  ninety  privates,  and 
forty-five  cooks,  all  of  whom  shall  receive  the  same  pay  and  allow- 
ances as  enlisted  men  of  corresponding  grades  in  the  Signal  Corps 
of  the  Army,  and  shall  be  assigned  to  such  duties  pertaining  to  the 
Quartermaster  Corps  as  the  Secretary  of  War  may  prescribe:]  Pro- 
vided further.  That  the  Secretary  of  War  may  fix  the  limits  of  age 
within  which  civilian  employees  who  are  actually  employed  by  the 
Government  when  this  Act  takes  effect  and  who  are  to  be  replaced 
by  enlisted  men  under  the  terms  of  this  Act  may  enlist  in  the 
Quartermaster  Corps :  Provided  further,  Thjit  nothing  in  this  sec- 
tion shall  be  held  or  construed  so  as  to  prevent  the  employment  of 
the  class  of  civilian  employees  excepted  from  the  provisions  of  this 
Act  or  the  continued  employment  of  civilians  included  in  the  Act 
until  such  latter  employees  have  been  replaced  by  enlisted  men  of 
the  Quartermaster  Corps.    (37  Stat.  593.) 

See  notes  to  preceding  section  of  this  act,  ante,  {  1779. 

A  provision  of  previous  Army  appropriation  acts,  limiting  the  number  and 
the  salaries  of  civilian  employes  in  the  Quartermaster's  Department,  was  re- 
peated and  applied  to  civilian  employes  in  the  Quartermaster  Corps,  in  the 
Army  appropriation  act  for  the  fiscal  year  1914,  Act  March  2,  1913,  c.  93, 
87  Stat  714.  The  provision  for  the  fiscal  year  1917  was  by  Act  Aug,  29,  1916, 
c  418,  S  1,  39  Stat 

The  provision  of  this  section,  inclosed  in  brackets,  relating  to  the  enlisted 
force  of  the  corps,  was  superseded  by  a  similar  provision  of  Act  March  4, 
1915,  c.  143,  §  1,  post,  §  1788b. 

Certain  clerks  in  the  Quarteriiiaster  Corps  are  to  be  known  as  field  clerkst 
Quartermaster  Corps,  by  a  provision  of  Act  Aug.  29,  1916,  c.  418,  {  1,  post 
i  1788c. 
See  Act  June  3,  1916,  c  134,  {  9,  post,  g  1784,  and  notM  thereundei; 
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§  1781.  (Act  Aug.  24,  1912,  c.  391,  §  8.)     Existing  officers  not  af- 
fected by  act. 

Nothing  in  this  Act  shall  be  held  or  construed  so  as  to  separate 
any  officer  from  the  Army  or  to  dimiijish  the  rank  now  held  by  him. 
(37  Stat.  594.) 

This  provision,  with  a  further  clause  repealing  all  laws  inconsistent  with 
the  provisions  of  the  act,  was  a  further  part  of  the  Army  appropriation  act 
for  the  fiscal  year  1913,  cited  above. 

Provisions  of  said  Act  Aug.  24,  1912,  c  391,  relating  to  the  status  and 
rank  of  officers  were  sections  3  and  4  thereof,  ante,  §g  1779,  1780,  section 
5,  partly  superseded  by  Act  June  8,  1916,  c.  134,  §  5,  ante,  {  1762a,  and  the 
remainder  set  forth  post.  §  1909,  and  section  6,  post,  §  1923. 

See  Act  June  3,  1916,  c.  134,  §  9,  post,  §  1784,  and  notes  thereunder. 

See,  also,  post,  §  1991,  and  notes  thereunder. 

§  1782.  (Act  March  2,  1913,  c.  93.)  Quartermaster  Corps;  per- 
formance of  duties  by  regimental,  etc.,  quartermasters  and 
commissaries,  or  other  officers  of  Army. 
Regimental,  battalion,  and  squadron  quartermasters  and  commis- 
saries shall  hereafter  be  required  to  perform  the  duties  of  officers 
of  the  Quartermaster  Corps,  including  the  receipting  for  any  money 
or  property  pertaining  to  said  corps,  when  no  officer  of  the  Quar- 
termaster Corps  is  present  for  such  duties,  and  nothing  contained 
in  the  Army  appropriation  Act  approved  August  twenty-fourth, 
nineteen  hundred  and  twelve,  shall  hereafter  be  held  or  construed 
so  as  to  prevent  competent  authority  from  requiring  any  officers 
of  the  Army  to  act  temporarily  as  quartermasters  wherever  there 
shall  be  no  officers  of  the  Quartermaster  Corps  and  no  regimental, 
battalion,  or  squadron  quartermasters  or  commissaries  present  for 
such  duty.    (37  Stat.  706.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  officers  of  the 
line  in  the  Army  appropriation  act  for  the  fisca)  year  1914,  cited  above. 

A  previous  provision,  relating  to  the  same  subject,  of  Act  Aug.  24,  1912,  c. 
891,  §  4,  mentioned  in  this  provision,  is  set  forth  ante,  §  1780. 
See  Act  June  8,  1916,  c.  184,  {  9,  post,  {  1784. 

§  1783.  (Act  March  2,  1913,  c.  93.)     Quartermaster  Corps;    pay 
clerks;  no  further  appointments. 

Hereafter  no  further  appointments  of  pay  clerks  shall  be  made. 
(37  Stat.  708.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  the  pay  clerks 
in  the  Army  appropriation  act  for  the  fiscal  year  1914,  cited  above. 

The  President  was  authorized  to  appoint,  and,  by  and  with  the  advice  and 
consent  of  the  Senate,  to  commission,  to  the  grade  of  first  lieutenant  in  the 
Quartermaster  Corps  a  pay  clerk  of  over  thirty-one  years'  service,  in  active 
service,  and  recommended  by  the  then  Secretary  of  War  for  such  appoint- 
ment, by  a  provision  of  Act  Aug.  29,  1916,  c.  418,  §  1,  39  Stat 

See  Act  June  8,  1916,  c.  134,  {  9,  post,  §  1784. 

The  former  Army  paymasters*  clerks  were  to  be  known  as  pay  clerks  by  a 
provision  of  Act  Aug.  24,  1912,  c  391,  §  3,  ante,  §  1779. 

§  1784.  (Act  June  3,  1916,  c.  134,  §  9.)  The  Quartermaster  Corps. 
The  Quartermaster  Corps  shall  consist  of  one  Quartermaster 
General  with  the  rank  of  major  general;  two  assistants  to  the 
Quartermaster  General  with  the  rank  of  brigadier  general;  twen- 
ty-one colonels;  twenty-four  lieutenant  colonels;  sixty-eight  ma- 
jors; one  hundred  and  eighty  captains;  and  the  pay  clerks  now 
in  active  service,  who  shall  hereafter  have  the  rank,  pay,  and  allow- 
ances of  a  second  lieutenant,  and  the  President  is  hereby  authorized 
to  appoint  and  commission  them,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  second  lieutenants  in  the  Quartermaster  Corps, 
United  States  Army.  The  total  enlisted  strength  of  the  Quartermas- 
ter Corps  and  the  number  in  each  grade  shall  be  limited  and  fixed 
from  time  to  time  by  the  President  in  accordance  with  the  needs  of 
the  Army,  and  shall  consist  of  quartermaster  sergeants,  senior  grade ; 

(3653; 

Digitized  by 


Lioogle 


§  1784  THE  ARMY  (Tit.  14 

quartermaster  sergeants;  sergeants,  first  class;  sergeants;  cor- 
porals ;  cooks ;  privates,  first  class ;  and  privates.  The  number  in 
the  various  grades  shall  not  exceed  the  following  percentages  of 
the  total  authorized  enlisted  s1;;-ength  of  the  Quartermaster  Corps, 
namely :  Quartermaster  sergeants,  senior  grade,  five-tenths  of  one 
per  centum;  quartermaster  sergeants,  six  per  centum;  sergeants, 
first  class,  two  and  five-tenths  per  centum;  sergeants,  twenty-five 
per  centum ;  corporals,  ten  per  centum ;  privates,  first  class,  forty-five 
per  centum;  privates,  nine  per  centum;  cooks,  two  per  centum: 
Provided,  That  the  master  electricians  now  authorized  by  law  for 
the  Quartermaster  Corps  shall  hereafter  be  known  as  quartermas- 
ter sergeants,  senior  grade,  and  shall  be  included  in  the  number  of 
quartermaster  sergeants,  senior  grade,  herein  authorized:  And 
provided  further,  That  all  work  pertaining  to  construction  and  re- 
pair that  has  heretofore  been  done  by  or  under  the  direction  of 
officers  of  the  Quartermaster  Corps  shall,  except  as  otherwise  now 
provided  by  laws  or  regulations,  hereafter  be  done  by  or  under  the 
direction  of  officers  of  said  corps.    (39  Stat.) 

This  was  section  9  of  "An  act  for  making  further  and  more  effectual  pro- 
vision for  the  national  defense,  and  for  other  purposes,'*  cited  above. 

The  Quartermaster's  Department  was  authorized  by  R.  S.  f  1094,  and  its 
organization  was  prescribed  by  R.  S.  $  1132.  The  latter  section  was  amend- 
ed, by  the  addition  of  other  provisions,  by  Act  Feb.  27,  1877,  c  69,  19  Stat 
242;  but  its  original  provisions  had  been  superseded,  previous  to  that  amend- 
ment, by  Act  March  3,  1875,  c.  126,  18  Stat  338,  and  the  Department  was 
continued,  as  then  constituted,  by  Act  March  2,  1899,  c.  352,  §  7,  30  Stat. 
979.  AH  these  provisions  were  superseded  by  provisions  of  Act  Feb.  2,  1901, 
c.  192,  {  16,  81  Stat  751,  which  provided  that  the  Quartermaster's  Depart- 
ment should  consist  of  one  Quartermaster-General  with  the  rank  of  brigadier 
general,  six  assistant  quartermasters-general  with  the  rank  of  colonel,  nine 
deputy  quartermasters -general  with  the  rank,  of  Ueutenant-colonel,  twenty 
quartermasters  with  the  rank  of  major,  sixty  quartermasters  with  the 
rank  of  captain  mounted,  and  one  hundred  and  fif^  post  quartermaster- 
sergeants,  which  said  provisions  were  superseded  by  this  section.  Said 
Act  Feb.  2,  1901,  c.  192,  g  16,  also  contained  a  provision,  omitted  here,  which 
included  in  the  Department  "the  military  store-keeper  now  provided  for  by 
law."  Military  storekeepers,  not  exceeding  sixteen,  with  the  rank  of  cap- 
tain of  cavalry,  were  authorized  by  R.  S.  §  1132;  but  Act  March  3,  1875,  c. 
126,  {  2,  18  Stat  338,  provided  that  no  more  appointments  should  be  made 
in  the  grade,  and  that  it  should  cease  as  soon  as  it  should  become  vacant 
The  appointment  of  a  military  storekeeper  in  the  Department  was  authorized 
by  Act  July  1,  1898,  c.  544,  30  Stat  571,  but  the  office  was  to  cease,  on  the 
occurrence  of  a  vacancy  therein,  by  Act  Feb.  2,  1901,  c.  192,  {  1,  ante,  { 
1717.  A  proviso  annexed  to  said  Act  Feb.  2,  1901,  c.  192,  §  16,  providing  for 
filling  vacancies  created  or  caused  by  this  act  is  omitted  as  temporary  merely. 
A  further  proviso,  annexed  to  said  section  16,  authorizing  the  continuance  in 
service,  during  emergency,  for  duty  in  the  Philippine  Islands  and  on  transports, 
of  certain  officers  of  volunteers,  is  also  omitted  as  temporary  merely. 
See  notes  to  said  §  1717,  ante. 

The  number  of  officers  in  the  Department  was  increased  by  two  colonels, 
three  lieutenant-colonels,  seven  majors,  and  eighteen  captains,  the  yacancies 
thus  created  to  be  filled  by  promotion  and  detail  in  accordance  with  Act  Feb. 
2,  1901,  c.  192,  §  26,  post  §  1905,  by  a  provision  of  Act  March  3,  1911,  c.' 
209,  36  Stat  1045,  which  provision  was  also  superseded  by  this  section. 

TTie  Department  was  consolidated  with  the  Subsistence  Department  and  the 
Pay  Department  to  form  the  Quartermaster  Corps,  by  Act  Aug.  24,  1912, 
c.  391,  §  3,  ante,  §  1779. 

Appointments  from  civil  life,  to  fill  vacancies  in  the  Department,  were  au- 
thorized by  a  provision  of  Act  March  3,  1883,  c.  93,  22  Stat.  457.  Appoint- 
ments and  promotions  in  the  Department  other  than  to  fill  vacancies  piovided 
for  by  this  section,  were  regulated  by  section  26  of  this  act,  post  §  1905.  Ap- 
pointments from  officers  of  volunteers  to  fill  original  vacancies  in  the  grade 
of  captain  in  the  Department  were  authorized  by  a  provision  of  Act  March 
2,  1901,  c.  803,  31  Stat  900,  omitted  as  temporary  merely. 

The  title  of  the  chief  of  the  Quartermaster  Corps  was  changed  to  that 
of  Quartermaster-General  of  the  Army  by  a  provision  of  Act  April  27,  1914, 
c  72,  ante,  §  1779a. 

The  employment  of  veterinarians  to  attend  animals  pertaining  to  the  Quar- 
termaster's or  other  departments  was  authorized  by  a  provision  of  Act  Feb. 
2, 1901,  c  192,  I  20,  post,  1 1785.    Further  provlBiona  relating  to  veterinarians 
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in  the  Qnartermaiter  Corps  are  contained  in  Act  June  8,  1916,  c  184,  |  16, 
ante,  $  1724a. 

The  assistant  quartermasters  aathorized  by  R.  S.  |  1182,  were  required  to 
do  duty  as  assistant  commissaries  of  subsistence,  when  ordered  by  the  Secre- 
tary of  War,  by  R.  S.  §  1184,  post,  |  1790. 

Post  quartermaster-sergeants  were  authorized  by  provisions  of  Act  July 
6,  1884,  c.  217,  and  Act  July  8,  1898,  c  642,  post,  {{  1787,  1788,  and  the 
number  authorized  by  said  sections  was  increased  to  one  hundred  and  fifty 
by  Act  Feb.  2,  1901,  c.  192,  {  16,  31  Stat  751,  superseded  by  this  section. 
Further  provisions  relating  to  the  enlisted  force  corps  were  made  by  provi- 
sions of  Act  March  4,  1915,  c.  143,  {  1,  post,  {§  1788a,  1788b. 

Certain  clerks  in  the  Quartermaster  Corps  are  to  be  known  as  field  clerks. 
Quartermaster  Corps,  by  a  provision  of  Act  Aug.  29,  1916,  c.  418,  {  1, 
post,  i  1788c 

The  number  of  privates,  first-class,  in  the  Signal  Corps  and  the  Medical 
Department  are  to  correspond  with  the  number  of  such  privates  allowed  in 
the  Quartermaster  Corps,  by  a  provision  of  Act  Aug.  29,  1916,  c.  418,  §  1, 
post,  i  1860a. 

Notes  of  Deoislons 

Conflrmation      of     appolntinent8.-^A  1901,  and  resigned  on  July  8th  follow- 

captain  in  a  regiment  of  volunteer  in-  ing.    Held  that,  it  being  the  intention  of 

fantry   was   appointed  June   14,   1901,  congress  not  to  require  confirmation  of 

a  quartermaster  in  the  army,  with  the  such  appointments,  the  appointment  so 

rank  of  captain,  to  rank  as  such  from  made  was  not  a  recess  appointment,  the 

February  2,  1901,  the  appointment  be-  concurrence  of  the  senate  was  not  re- 

ing  authorized  by  the  omitted  proviso  quired,  and  the  action  of  the  President 

to  this  section  '*that  to  fill  original  va-  alone  constituted  a  final  and  complete 

cancies  in  the  grade  of  captain  created  appointment.    (1901)  23  Op.  Atty.  Qen, 

by    this    act    in    the    quartermaster's  574. 

department  the  President  is  authorized  .,          ,        „          ^     *     •  ^<\ak         * 

to  appoint  officers  of  volunteers  com-  Vacanoles^See  notes  to  1 1905,  post 

missioned  in  the  Quartermaster's  De-  Rank      of      asslstants.p'Under     Act 

partment     since     April     twenty-first,  March  2,  1899,  c.  352,  30  Stat  979,  and 

eighteen  hundred  and  ninety-eight"  He  Act  July  7,  1898,  c  572,  30  Stat  715, 

accepted  the  appointment  on  June  27,  see  (1899)  22  Op.  Atty.  Gen.  381. 

§  1785.  (Act  Feb.  2,  1901,  c.  192,  §  20.)     Former  Quartermaster's 
Department;    employment  of  veterinarians. 

Such  number  of  veterinarians  as  the  Secretary  of  War  may  au- 
thorize shall  be  employed  to  attend  animals  pertaining  to  the  quar- 
termaster's or  other  departments  not  directly  connected  with  the 
cavalry  and  artillery  regiments,  at  a  compensation  not  exceeding 
one  hundred  dollars  per  month.    (31  Stat.  753.) 

This  provision  was  part  of  section  20  o£  the  act  to  increase  the  efficiency 
of  the  military  establishment,  cited  above. 

Other  provisions  relating  to  veterinarians  in  the  Quartermaster  Corps  are 
contained  in  Act  June  3,  1916,  c.  134,  §  16,  ante,  §  1724a. 

See  Act  June  3,  1916,  c.  134,  {  9,  ante,  §  1784,  and  notes  thereunder. 

§  1786.     (Superseded.) 

This  section,  which  was  a  provision  of  Act  March  3,  1911,  c.  209,  36  Stat. 
1045,  increased  the  Quartermaster's  Department  by  two  colonels,  three  Ueu- 
tenant-colonels,  seven  majors,  and  eighteen  captains,  and  prescribed  the 
method  of  filling  the  vacancies  thus  created.  It  was  superseded  by  Act 
June  3,  1916,  c.  134,  {  9,  ante,  §  1784. 

§  1787.  (Act  July  5,  1884,  c.  217.)  Former  Quartermaster's  De-- 
partment;  post  quartermaster-sergeants. 
The  Secretary  of  War  is  authorized  to  appoint,  on  the  recom- 
mendation of  the  Quartermaster-General,  as  many  post  quartermaster 
sergeants,  not  to  exceed  eighty,  as  he  may  deem  necessary  for  the 
interests  of  the  service,  said  sergeants  to  be  selected  by  examination 
from  the  most  competent  enlisted  men  of  the  Army  who  have  served 
at  least  four  years,  and  whose  character  and  education  shall  fit  them 
to  take  charge  of  public  property  and  to  act  as  clerks  and  assistants 
to  post  and  other  quartermasters.  Said  post  quartermaster  sergeants 
shall,  so  far  as  practicable,  perform  the  duties  of  storekeepers  and 
clerks  in  lieu  of  citizen  employees.    The  post  quartermaster  ser- 
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geants  shall  be  subject  to  the  rules  and  articles  of  war  and  shall  re- 
ceive for  their  services  the  same  pay  and  allowances  as  ordnance  ser- 
geants.   (23  Stat  109.) 

This  was  a  proviaion  of  the  Army  appropriation  act  for  the  fiscal  year  1885, 
cited  above. 

The  nomber  of  post  quartermaster- sergeants  was  increased  by  the  addi- 
tion of  twenty-fiye  by  Act  Joly  8,  1898,  c  642,  post,  {  1788,  and  was  further 
increased  to  one  hundred  and  fifty  by  Act  Feb.  2,  1901,  c  192,  {  16,  31  SUt 
751,  superseded  by  Act  June  3,  1916,  c  134,  {  9,  ante,  |  1784.  Subsequent 
army  appropriation  acts  provided  for  two  hundred  post  quartermaster-ser- 
geants, the  provision  for  the  fiscal  year  1913  being  by  Act  Aug.  24,  1912,  c 
391,  i  1,  37  Stat  572.  Post  quartermaster-sergeants  were  to  be  known  as 
quartermaster-sergeants,  by  a  provision  of  section  3  of  said  Act  Aug.  24, 
1912,  c.  391,  ante,  {  1779.  An  appropriation  for  the  pay  of  four  hundred 
seven  quartermaster-sergeants  was  made  by  the  army  appropriation  act  for 
the  fiscal  year  1914,  Act  March  2,  1913,  c.  93,  37  SUt.  707.  This  appro- 
priation was  repeated  in  the  army  appropriation  acts  for  fiscal  years  1915 
and  1916,  by  Act  April  27,  1914,  c.  72,  38  Stat  351,  and  by  Act  March  4, 
1915,  c  143,  S  1,  38  Stat  1066.  The  appropriation  for  the  fiscal  year  1917 
was  by  Act  Aug.  29,  1916,  c.  418,  {  1,  39  St^t.,  and  was  for  "pay  of  enlisted 
men"  only.  The  Secretary  of  War  was  authorized  to  appoint  such  number 
of  quartermaster  sergeants.  Quartermaster  Corps,  not  to  exceed  the  number 
provided  for  by  law,  as  he  might  deem  necessary  for  the  interest  of  the 
service,  said  quartermaster  sergeants  to  be  selected  from  the  most  competent 
noncommissioned  officers  of  the  Army,  serving  therein  at  least  five  years, 
three  years  of  such  service  having  been  rendered  as  noncommissioned  officers, 
and  whose  character  and  education  should  fit  them  to  take  charge  of  public 
property  and  to  act  as  clerks  and  assistants  to  the  proper  officers  of  the 
Army  in  charge  of  public  property,  by  a  provision  of  Act  April  27,  1914, 
c  72,  38  Stat  354.  This  provision  was  repeated,  with  the  addition  of  the 
word  "hereafter,"  in  a  provision  of  Act  March  4,  1915,  c.  143,  {  1,  post, 
i  1788a.  By  a  further  provision  of  said  Act  April  27,  1914,  c.  72,  38  Stat 
355,  it  was  provided  that  the  enlisted  force  of  the  Quartermaster  Ck)rp8 
should  consist  of  not  to  exceed  fifteen  master  electricians,  six  hundred  ser- 
geants (first  class),  nine  hundred  and  seventy-five  sergeants,  six  hundred  and 
twenty-five  corporals,  two  thousand  five  hundred  privates  (first  class),  one 
thousand  one  hundred  and  ninety  privates,  and  ninety-five  cooks,  all  of 
whom  were  to  receive  the  same  pay  and  allowances  as  enlisted  men  of  cor- 
responding grades  in  the  Signal  Corps  of  the  Army,  and  were  to  be  assigned 
to  such  duties  pertaining  to  the  Quartermaster  Corps  as  the  Secretary  of 
War  might  prescribe.  This  provision  was  superseded  by  a  similar  provision 
of  Act  March  4,  1915,  c.  143,  §  1,  post,  {  178Sb.  All  of  tiiese  provisions 
were  largely  superseded  by  the  provisions  of  Act  June  3,  1916,  c.  134,  |  9, 
ante,  %  1784,  dealing  with  the  enlisted  force  of  the  d^rps.  See  said  Act 
June  3,  1916,  c  134,  {  9,  ante.  §  1784,  and  notes  thereunder. 

Certain  clerks  in  the  Quartermaster  Corps  are  to  be  known  as  field  clerks, 
Quartermaster  Corps,  by  a  provision  of  Act  Aug.  29,  1916,  c  418,  {  1,  post, 
I  1788c. 

§  1788.  (Act  July  8,  1898,  c.  642.)  Former  Quartermaster's  De- 
partment; post  quartermaster-sergeants;  increase  in  number. 
That  the  number  of  post  quartermaster-sergeants  of  the  Army 
be  increased  by  the  addition  of  twenty-five  post  quartermaster-ser- 
geants, to  be  appointed  by  the  Secretary  of  War  in  the  manner 
now  provided  for  by  law.    (30  Stat.  728.) 

This  was  an  act  entitled  "An  act  to  increase  the  number  of  post  quarter- 
master-sergeants in  the  United  States  Army.** 
See  notes  to  provision  of  Act  July  5,  1884,  c.  217,  ante,  §  1787. 

§  1788a.  (Act  March  4,  1915,  c.  143,  §  1.)     Quartermaster  Corps; 

quartermaster  sergeants;  appointment;  qualifications. 
Hereafter  the  Secretary  of  War  is  authorized  to  appoint  such 
number  of  quartermaster  sergeants,  Quartermaster  Corps,  not  to 
exceed  the  number  provided  for  by  law,  as  he  may  deem  necessary 
for  the  interest  of  the  service,  said  quartermaster  sergeants  to  be 
selected  from  the  most  competent  noncommissioned  officers  of  the 
Army,  who  shall  have  served  therein  at  least  five  years,  three  years 
of  such  service  having  been  rendered  as  noncommissioned  officers, 
and  whose  character  and  education  shall  fit  them  to  take  charge  of 
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public  property  and  to  act  as  clerks  and  assistants  to  the  proper  offi- 
cers of  the  Army  in  charge  of  public  property,    (38  Stat.  1066.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year 
1916,  cited  above. 

This  section  superseded  a  similar  provision  of  Act  April  27,  1914,  c  72,  38 
Stat  354. 

§  1788b.  (Act  March  4,  1915,  c.  143,  §  1.)     Quartermaster  Corps; 
enlisted  force;  pay  and  allowances ;  duties. 

The  enlisted  force  of  the  Quartermaster  Corps  shall  consist  of  not 
to  exceed  fifteen  master  electricians,  three  hundred  and  eighty  ser- 
geants (first  class),  one  thousand  two  hundred  and  forty  sergeants, 
six  hundred  corporals,  two  thousand  nine  hundred  and  twenty  pri- 
vates (first  class),  seven  hundred  and  fifty  privates,  and  ninety-five 
cooks,  all  of  whom  shall  receive  the  same  pay  and  allowances  as 
enlisted  men  of  corresponding  grades  in  the  Signal  Corps  of  the 
Army,  and  shall  be  assigned  to  such  duties  pertaining  to  the  Quar- 
termaster Corps  as  the  Secretary  of  War  may  prescribe.  (38  Stat. 
1066.) 

This  was  a  further  provision  of  the  army  appropriation  act  for  the  fiscal 

year  1916,  dted  above. 
This  section  superseded  a  similar  provision  of  Act  April  27,  1914,  c.  72,  38 

Stat  355,  and  also  a  similar  provision  of  Act  Aug.  24,  1912,  c  391,  $  4,  ante, 

§1780. 

§  1788c.  (Act  Aug.  29,  1916,  c.  418,  §  1.)  Field  clerks,  Quarter- 
master  Corps;  qualifications;  allowances,  etc. 
Hereafter  not  to  exceed  two  hundred  clerks,  Quartermaster 
Corps,  who  shall  have  had  twelve  years  of  service,  at  least  three 
years  of  which  shall  have  been  on  detached  duty  away  from  perma- 
ment  station,  or  on  duty  beyond  the  continental  limits  of  the  United 
States,  or  both,  shall  be  known  as  field  clerks,  Quartermaster  Corps, 
and  shall  receive  the  same  allowances,  except  retirement,  as  here- 
tofore allowed  by  law  to  pay  clerks,  Quartermaster  Corps,  and  shall 
be  subject  to  the  rules  and  articles  of  war.    (39  Stat.) 

This  was  a  provision  of  the  army  appropriation  act  for  the  fiscal  year  1917, 
cited  above. 

This  provision  was  accompanied  by  a  proviso  that  said  clerks  "shall  be 
employed  and  assigned  by  the  Secretary  of  War  to  the  offices  and  positions 
in  which  they  are  to  serve."    Act  Aug.  29,  1916,  c.  418,  |  1,  39  Stat 

(R.  S.  §  1137,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.  Su- 
perseded.) 

This  section  authorized  the  Quartermaster-General  to  employ  forage-masters 
and  wagon-masters.  It  was  amended  by  Act  Feb.  27,  1877,  c.  69,  §  1,  19 
Stat.  242,  by  inserting  a  provision  prescribing  the  pay  and  allowances  of  such 
forage-masters  and  wagon-masters.  These  provisions  and  those  of  subsequent 
acts  relating  to  civilian  employes  in  the  department  were  superseded  by  those 
of  Act  Aug.  24,  1912,  c  391,  §  4,  ante,  $  1780,  for  replacing  civilian  em- 
ployes, other  than  those  of  certain  excepted  classes,  by  enlisted  men,  in  con- 
nection with  the  consolidation  of  the  department  with  other  departments  to 
form  the  Quartermaster  Corps. 

The  annual  appropriations  in  the  Army  appropriation  acts  for  civilian  em- 
ployes in  the  department,  for  many  years  preceding  1912,  were  accompanied 
by  provisions  restricting  the  number  and  grade  of  such  employes  and  limiting 
the  amounts  to  be  paid  for  their  services.  Such  provisions  for  the  fiscal  year 
1912  were  made  by  Act  March  3,  1911,  c.  209,  36  Stat.  1049.  If  applicable 
after  the  particular  year  for  which  each  appropriation  was  made,  they  were 
superseded  by  those  of  Act  Aug.  24,  1912,  c.  391,  §  4,  ante,  §  1780,  referred  to 
ia  the  preceding  paragraph  of  this  note.  The  provision  for  the  fiscal  year 
1917  was  by  Act  Aug.  29,  1916,  c.  418,  {  1,  39  Stat 

§  1789.  (R.  S.  §  1133.)     Duties  of  former  Quartermaster's  Depart- 
ment. 

It  shall  be  the  duty  of  the  officers  of  the  Quartermaster's  Depart- 
ment, under  the  direction  of  the  Secretary  of  War,  to  purchase  and 
distribute  to  the  Army  all  military  stores  and  supplies,  requisite  for 
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its  use,  which  other  corps  are  not  directed  by  law  to  provide;  to 
furnish  means  of  transportation  for  the  Army,  its  military  stores  and 
supplies,  and  to  provide  for  and  pay  all  incidental  expenses  of  the 
military  service  which  other  corps  are  not  directed  to  provide  for  and 
pay. 

Act  March  28,  1812,  c.  46,  §§  3,  6,  2  Stat  686,  687.  Act  May  18,  1826, 
c.  74,  §  1,  4  Stat.  173.    Act  Aug.  23,  1842,  c.  186,  §  3,  5  Stat.  513. 

Provisions  for  the  purchase  of  horses  from  mounted  line  officers  ordered  for 
duty  over  seas  or  changed  to  another  station  were  made  by  Act  March  23, 
1810,  c.  115,  post,  S  2134. 

A  provision  for  crediting  deductions  made  from  carriers,  on  account  of  loss 
of  or  damage  to  military  stores  in  transit,  to  the  proper  appropriation  or 
funds  out  of  which  such  or  similar  stores  shall  be  replaced,  was  made  by  Act 
March  2,  1805,  c.  1307,  post,  §  1865. 

A  provision  making  funds  received  for  military  stores  transferred  by  the 
staff  departments  of  the  Airmy  to  the  Insular  Department  of  the  Philippines, 
or  for  work  done,  available  for  the  procurement  of  like  military  stores,  was 
made  by  Act  June  12,  1806,  c.  3078,  post,  $  1864. 

A  provision  making  moneys  arising  from  disposition  of  supplies  available 
throughout  the  following  fiscal  year,  was  made  by  Act  March  213,  1810,  c.  115, 
post,  §  1852. 

Provisions  regulating  the  purchase  of  supplies,  etc.,  and  the  making  of  con- 
tracts by  the  Quartermaster's  Department,  are  contained  in  Title  XLIII, 
"Public  Contracts." 

The  transportation  of  stores  by  private  parties  for  the  Army  was  required 
to  be  done  by  coutract,  after  advertisement,  etc.,  by  a  provision  of  Act  July 
5,  1884,  c.  217,  post,  §  6847. 

The  Quartermaster-General  and  his  officers  were  required  to  receive  and 
transport  property  turned  over  to  them  by  the  officers  or  agents  of  any  Gov- 
ernment survey  for  the  National  Museum,  or  for  the  civil  or  naval  depart- 
ments of  the  Government,  in  Washington  or  elsewhere,  by  a  further  provision 
of  Act  July  5,  1884,  c.  217,  post,  §  1782. 

See  Act  June  3,  1816,  c  134,  |  8,  ante,  {  1784,  and  notes  thereunder. 

Notes  of  Deoisions 

Civilian   purchasing  agents.— A  com-  nent  employment  of  a  quartermaster's 

manding  general  cannot  appoint  a  civil-  department  cannot  be  required  by  local 

ian  purchasing  agent  of  the  government,  officers  of  the  state  to  work  on  the  roads 

nor  invest  him  with  discretion  to  make  outside    of   the    fort   and    reservation, 

express  contracts,  nor  transfer  to  him  His  detention  in  Jail  for  a  failure  to 

the   responsibility   which   the   law   im-  perform  such  road  work  is  a  violation 

poses  on  quartermasters;    neither  has  of   his    rights    under    the    constitution 

such  agent  power  to  bind  the  govern-  and  laws  of  the  United  States.    Pundt 

S®  «^  ^LISP^'S^;,  contract     Reeside  v.  ^,   Pendleton    (D.   C.   1808)    167   Fed. 

U.  S.  (1866)  2  Ct.  CI.  1.  ^97^  1002. 

Teamsters    in     quartermaster's    de- 
partments—A  teamster  in  the  perma- 

§  1790.  (R.  S.  §  1134.)     Quartermasters  to  perform  commissary's 
duty. 
Assistant  quartermasters  shall  do  duty  as  assistant  commissaries 
of  subsistence  when  so  ordered  by  the  Secretary  of  War. 

Act  March  2,  1821,  c.  13,  §  8,  3  Stat.  616. 

The  assistant  quartermasters  mentioned  in  this  section  were  authorized  by 
R.  S.  §  1132,  with  the  rank  of  captain  of  cayalry.  That  grade  was  not  in- 
cluded in  the  organization  of  the  department  by  Act  Feb.  2,  1801,  c.  182,  §  16, 
ante,  §  1784,  but  instead  thereof,  besides  quartermasters  with  the  rank  of  ma- 
jor, as  provided  for  in  former  acts,  sixty  quartermasters  with  the  rank  of  cap- 
tain, mounted,  were  authorized. 

See  Act  June  3,  1816,  c.  134,  {  8,  ante,  I  1784,  and  notes  thereunder. 

§  1791.  (R.  S.  §  1135.)     Supplies  to  naval  and  marine  detachments. 

The  officers  of  the  Quartermaster's  Department  shall,  upon  the 
requisition  of  the  naval  or  marine  officer  commanding  any  detach- 
ment of  seamen  or  marines  under  orders  to  act  on  shore,  in  co-opera- 
tion with  land  troops,  and  during  the  time  such  detachment  is  so 
acting  or  proceeding  to  act,  furnish  the  officers  and  seamen  with  camp 
equippage,  together  with  transportation  for  said  officers,  seamen,  and 
marines,  their  baggage,  provisions,  and  cannon,  and  shall  furnish 
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the  naval  officer  commanding  any  such  detachment,  and  his  necessary 
aids,  with  horses,  accouterments,  and  forage. 
Act  Dec,  15,  1814,  c.  13,  §f  1,  2,  3  Stat  151. 

Similar  provisions  that  the  oflScers  of  the  Subsistence  Department  shonld 
famish  rations  to  naval  and  marine  detachments  were  made  by  R.  S.  |  1143, 
post,  i  1796. 

Notes  of  Dooisions 

Service  of  marine  corps  with  army.*  in  forts  and  garrisons,  it  receives  stores 
When  the  marine  corps  is  detached  for  from  the  qoartermaster  for  the  army, 
service  with  the  army,  and  put  on  duty      Reid  v.  U.  S.  (1888)  18  Ot.  C51.  625. 

§  1792.  (Act  July  5,  1884,  c.  217.)    Transportation  for  National  Mu- 
seum or  for  other  civil  or  naval  departments. 

Hereafter  the  Quartermaster-General  and  his  officers,  under  his 
instructions,  wherever  stationed,  shall  receive,  transport,  and  be 
responsible  for  all  property  turned  over  to  them,  or  any  one  of 
them,  by  the  officers  or  agents  of  any  Government  survey,  for  the 
National  Museum,  or  for  the  civil  or  naval  departments  of  the 
Government,  in  Washington  or  elsewhere,  under  the  regulations 
governing  the  transportation  of  Army  supplies,  the  amount  paid 
for  such  transportation  to  be  refunded  or  paid  by  the  Bureau  to 
which  such  property  or  stores  pertain.    (23  Stat.  111.) 

This  was  a  proviso  of  the  Army  appropriation  act  for  the  fiscal  year  1885, 
cited  above. 

(R.  S.  §  1140.    Superseded.) 
This  section  prescribed  the  organization  of  the  Subsistence  Department  au- 
thorized by  R.  S.  f  1094.    It  was  superseded,  with  subsequent  provisions  re- 
lating to  the  organization  of  the  department,  by  Act  Feb.  2,  1901,  c.  192,  I  17, 
post,  i  1793.    See  note  to  that  section. 

Cited    without    definite    application, 
Wood  v.  U.  S.  (1889)  26  Ct  CL  9a 

§  1793.  (Act  Feb.  2,  1901,  c.  192,  §  17.)     Composition  of  former 
Subsistence  Department. 

The  Subsistence  Department  shall  consist  of  one  Commissary- 
General  with  the  rank  of  brigadier-general,  three  assistant  commis- 
saries-general with  the  rank  of  colonel,  four  deputy  commissaries- 
general  with  the  rank  of  lieutenant-colonel,  nine  commissaries  with 
the  rank  of  major,  twenty-seven  commissaries  with  the  rank  of  cap- 
tain, mounted,  and  the  number  of  commissary-sergeants  now  au- 
thorized by  law,  who  shall  hereafter  be  known  as  post  commissary- 
sergeants.    (31  Stat.  752.) 

This  section  was  part  of  the  act  to  increase  the  efficiency  of  the  permanent 
military  establishment,  cited  above. 

A  proviso  annexed  to  this  section  relating  to  filling  vacancies  created  or 
caused  by  this  act,  is  omitted  here  as  temporary  merely. 

The  Subsistence  Department  was  authorized  by  R.  S.  {  1094,  and  its  organ- 
ization was  prescribed  by  R.  S.  §  1140;  changes  in  the  number  of  officers 
thereof  were  made  by  Act  June  23,  1874,  c  468,  §  3,  18  Stat  244,  and  Act 
Feb.  12,  1895,  c.  83,  28  Stat.  654;  and  the  Department  was  continued,  as 
then  constituted,  by  Act  March  2,  1899,  c.  362,  §  7,  30  Stat.  979.  AU  these 
provisions  were  superseded  by  this  section. 

The  Department  was  consolidated  with  the  Quartermaster's  Department  and 
the  Pay  Department  to  form  the  Quartermaster  Corps,  by  Act  Aug.  24,  1912, 
c  391,  i  3,  ante,  §  1779.  , 

Commissary  sergeants,  mentioned  in  this  section,  were  authorized  by  R.  S. 
§  1142,  not  to  exceed  one  for  each  military  post  or  place  of  deposit  for  sup- 
plies. 

Appointments  from  civil  life,  to  fill  vacancies  in  the  Department,  were  au- 
thorized by  a  provision  of  Act  March  3,  1883,  c.  93,  22  Stat  457.  Appoint- 
ments and  promotions  in  the  Department,  other  than  to  fill  vacancies  provided 
for  by  this  section,  were  regulated  by  section  26  of  this  act,  post,  {  1905.  Ap- 
pointments from  officers  of  volunteers  to  fill  original  vacancies  in  the  grade  of 
captain  in  the  Department  were  authorized  by  a  provision  of  Act  March  2, 
1901,  c.  803,  31  Stat  900,  omitted  as  temporary  merely. 

Commissary-sergeants,  mentioned  in  this  section,  were  authorized  by  R.  S. 
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§  1142,  post,  §  1794,  The  provision  of  this  section  that  they  were  to  be  known 
as  post  commissary-sergeants  was  saperseded  by  a  provision  of  Act  Aug.  24, 
1912,  c.  391,  §  3,  ante,  §  1779,  that  they  should  thereafter  be  known  as  quar- 
termaster-sergeants, in  connection  with  the  consolidation  of  the  department 
with  others  to  form  the  Quartermaster  Corps. 

§  1794.  (R.  S.  §  1142.)  Former  Subsistence  Department;  commis- 
sary-sergeants. 
The  Secretary  of  War  is  authorized  to  select  from  the  sergeants 
of  the  line  of  the  Army  who  shall  have  faithfully  served  therein  five 
years,  three  years  of  which  in  the  grade  of  non-commissioned  offi- 
cers, as  many  commissary-sergeants  as  the  service  may  require,  not 
to  exceed  one  for  each  military  post  or  place  of  deposit  of  subsistence 
supplies,  whose  duty  it  shall  be  to  receive  and  preserve  the  subsist- 
ence supplies  at  the  posts,  under  the  direction  of  the  proper  officers 
of  the  Subsistence  Department,  and  under  such  regulations  as  shall 
be  prescribed  by  the  Secretary  of  War.  The  commissary-sergeants 
hereby  authorized  shall  be  subject  to  the  rules  and  articles  of  war, 
and  shall  receive  for  their  services  the  same  pay  and  allowances  as 
ordnance-sergeants. 

Act  March  3,  1873,  c.  224,  17  Stat.  485. 

Post  commissary-sergeants  were  to  be  known  as  quartermaster-sergeants,  by 
a  provision  of  Act  Aug.  24,  1912,  c.  391,  §  3,  ante,  §  1778. 
See  notes  to  Act  Feb.  2,  1901,  c.  192,  {  17,  ante,  {  1793. 

§  1795.  (R.  S.  §  1141.)     Duties  of  former  Subsistence  Department. 

It  shall  be  the  duty  of  the  oificers  of  the  Subsistence  Department, 
under  the  direction  of  the  Secretary  of  War,  to  purchase  and  issue 
to  the  Army  such  supplies  as  enter  into  the  composition  of  the  ration. 

Act  April  14,  1818,  c.  61,  §  7,  3  Stat.  427.  Act  March  3,  1835,  c.  49,  §  1, 
4  Stat.  780. 

The  President  was  authorized  to  prescribe  the  kinds  and  quantities  of  the 
component  articles  of  the  ration,  by  Act  Feb.  2,  1901,  c.  192,  §  40,  post,  §  2172. 

Provisions  regulating  the  purchase  of  supplies,  etc,  and  the  making  of  con- 
tracts by  the  Subsistence  Department,  are  contained  in  Title  XLIII,  ''Public 
Contracte," 

Notes  of  Decisions 

Contracts    authorized.— The    commis-  may  enter  into  contracts  to  slaughter 

sary   general,    under    the    direction   of  and  pack  pork  for  the  use  of  the  army, 

the  President  or  Secretary  of  War,  act-  Floyd  v.  U.  S.  (1866)  2  Ct  CL  429. 
ing  in  that  behalf  for   the  President, 

§  1796.  (R.  S.  §  1143.)     Rations  to  naval  detachments. 

The  officers  of  the  Subsistence  Department  shall,  upon  the  requi- 
sition of  the  naval  or  marine  officer  commanding  any  detachment  of 
seamen  or  marines  under  orders  to  act  on  shore,  in  co-operation  with 
the  land  troops,  and  during  the  time  such  detachment  is  so  acting  or 
proceeding  to  act,  furnish  rations  to  the  officers,  seamen,  and  marines 
of  the  same. 

Act  Dec.  15,  1814,  c.  13,  §  1,  3  Stat.  151. 

Similar  provisions  that  the  officers  of  the  Quartermaster's  Department  should 
furnish  supplies  to  naval  and  marine  detachments  were  made  by  R.  S.  §  1135, 
ante,  §  1791. 

(R.  S.  §  1182.     Superseded.) 
This  section  prescribed  the  organization  of  the  Pay  Department  authorized 
by  K.  S.  §  1094.    It  was  superseded,  with  subsequent  provisions  relating  to  the 
organization  of  the  department,  by  Act  Feb.  2,  1901,  c.  192,  §  21,  post,  §  1797. 
See  note  to  that  section. 

§  1797.  (Act  Feb.  2,  1901,  c.  192,  §  21.)  Composition  of  former 
Pay  Department. 
The  Pay  Department  shall  consist  of  one  Paymaster-General 
with  the  rank  of  brigadier-general,  three  assistant  paymasters- 
general  with  the  rank  of  colonel,  four  deputy  paymasters-general 
with  the  rank  of  lieutenant-colonel,  twenty  paymasters  with  the  rank 
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of  major,  and  twenty-five  paymasters  with  the  rank  of  captain,  mount- 
ed,   (31  Stat.  754.) 

This  section  was  part  of  the  act  to  increase  the  efficiency  of  the  permanent 
military  establishment,  cited  above. 

Provisos  annexed  to  this  section,  relating  to  filling  vacancies  created  or 
caused  by  this  act,  are  omitted  as  temporary  only. 

The  Pay  Department  was  authorized  by  R.  S.  $  1094,  and  its  organization 
was  prescribed  by  R.  S.  §§  1182-1185 ;  changes  in  the  number  of  paymasters, 
in  the  rank  of  the  Paymaster-General,  and  in  the  grades  and  number  of  oth- 
er officers  of  the  Department,  were  made  by  Act  March  2,  1875,  c.  118,  18 
Stat  338;  Res.  March  3,  1875,  No.  7,  18  Stat.  524;  Act  July  22,  1876,  c. 
222,  19  Stat.  95 ;  Act  July  5,  1884,  c.  217,  23  Stat  107 ;  Act  Feb.  27,  1893, 
c.  168,  27  Stat  479;  and  Act  Feb.  12,  1895,  c.  83,  28  Stat  654;  and  the 
Department  wa^  continued,  as  then  constituted,  with  provisions  for  appoint- 
ment of  paymasters,  by  Act  March  2,  1899,  c.  352,  §  7,  30  Stat.  979.  All 
these  provisions  were  superseded  by  this  section. 

The  Department  was  consolidated  with  the  Quartermaster's  Department  and 
the  Pay  Department  to  form  Uie  Quartermaster  Corps,  by  Act  Aug.  24,  c. 
391,  §  3,  ante,  §  1779. 

Appointments  and  promotions  in  the  Department,  other  than  to  fill  vacan- 
cies provided  for  by  this  section,  were  regulated  by  section  26  of  this  act, 
post,  §  1905.  Appointments  from  officers  of  volunteers  to  fill  original  vacan- 
cies in  the  Department  were  authorized  by  a  provision  of  Act  March  2,  1901, 
c.  803,  31  Stat  900,  omitted  as  temporary  merely. 

In  connection  with  provisions  relating  to  accounts  of  officers  of  the  Pay 
Department,  the  assignment  to  duty  in  the  office  of  the  Paymaster-General 
of  five  paymasters*  clerks  was  authorized  by  a  provision  of  Act  March  2, 
1905,  c.  1307,  post,  §  1802. 

Provisions  for  paymasters'  clerks,  Including  the  employment  of  citizens  as 
clerks,  were  made  by  R.  S.  §  1190,  post,  |  1798.  They  were  continued,  to  be 
known  as  pay  clerks,  by  a  provision  of  Act  Aug.  24,  1912,  c.  391,  ^  3,  ante, 
S  1779.  But  no  further  appointments  of  pay  clerks  shall  be  made,  by  a  pro- 
vision of  Act  March  2,  1913,  c.  93,  §  1,  ante,  {  1783. 

Notes  of  Deoisions 

Post  or  regimental   acting  assistant  May  15,  1820,  c.  102,  and  was  not  af- 

oonimi8saries.»The  staff  officers  of  the  fected  by  Act  of  March  2,  1821,  c.  13. 

commissary  department  were  designat-  (1826)  2  Op.  Atty.  Gen.  27. 
ed  by  R.  S.  §  1140  (superseded  by  this  ,  «. 

section),   and   none    were  assigned    to         Vaoanolesw— A   vacancy   in   the  office 

regiments;   and  the  provisions  of  R.  S.  o^   paymaster-general,    created   by    re- 

§  1261  (post  S  2089,  as  amended),  which  tirement,  may  be  filled  by  an  ad  interim 

allowed  $100  a  year  to  acting  assistant  appointment   or   assignment  under   the 

commissaries  in  addition  to  the  pay  of  provisions  of  section  261  (R.  S.  §  179), 

their  'rank,  did  not  establish  the  office  said  retired  officer  may  be  said  to  be 

of  assistant  or  acting  assistant  commis-  "absent"    within   the    meaning   of   that 

sary  of  a  post  or  regiment    Morrison  section.     (1890)  19  Op.  Atty.  Gen.  600. 
V.  U.  S.  (1877)  13  Ct  CI.  1.  p^y  ^„j,  emoluments— See  notes  to  g 

Prior  laws-— The  office  of  paymaster-  2089,   post, 
general  was  within  the   policy  of  Act 

§  1798.  (R.  S.  §  1190.)  Former  Pay  Department;  paymasters' 
clerks. 
Paymasters  and  additional  paymasters  shall  be  allowed  a  capable 
non-commissioned  officer  or  private  as  clerk.  When  suitable  non- 
commissioned officers  or  privates  cannot  be  procured  from  the  line 
of  the  Army,  they  are  authorized,  by  and  with  the  approbation  of  the 
Secretary  of  War,  to  employ  citizens  as  clerks,  at  a  salar}'  of  twelve 
hundred  dollars  a  year. 

Act  April  24,  1816,  c.  69,  §  3,  3  Stat  297.  Act  July  5,  1838,  c.  162,  §  20, 
5  Stat.  259.    Act  June  20,  1864,  c.  145,  §  10,  13  Stat.  145. 

See  notes  relating  to  paymasters'  clerks  to  Act  Feb.  2,  1901,  c  192,  {  21, 
ante,  {  1797. 

The  assignment  to  duty  in  the  office  of  the  Paymaster-General  of  "not  to 
exceed  five  paymasters*  clerks"  was  authorized  by  a  provision  of  Act  March 
2,  1905,  c.  1307,  post,  |  1802. 

The  pay  of  paymasters'  clerks  was  increased,  with  additional  pay  for  length 
of  service,  by  a  provision  of  Act  May  26,  1900,  c.  586,  31  Stat.  209.  These 
provisions  as  to  pay  were  superseded  by  a  provision  that  the  pay  and  allow- 
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ances  of  Army  paymasters*  clerks  should  be  the  same  as  provided  for  Navy 
paymasters'  clerks  on  shore  duty,  made  by  Act  March  3,  1911,  c  209,  post,  { 
1799. 

Notes  af  Deeisioiui 

.  Status  of  civilian  employdsw— See,  the  quartermaster*s  or  subsistence  de- 
Schreiner  v.  U.  S.  (1908)  43  Ct.  01.  partment  are  not  on  a  parity  with  pay- 
480,  holding  that  civil  service  clerks  in      mestor*s  clerks  in  the  army  or  navy. 

§  1799.  (Act  March  3,  1911,  c.  209.)  Former  Pay  Department; 
pa}miasters'  clerks'  pay,  etc.,  and  right  of  retirement. 
Hereafter  the  pay  and  allowances  of  Army  paymasters'  clerks  shall 
be  the  same  as  provided  by  law  for  Navy  paymasters*  clerks  on  shore 
duty,  and  they  shall  also  be  entitled  to  the  same  right  of  retirement 
with  the  same  retired  pay  as  is  now  allowed  Navy  paymasters' 
clerks.    (36  Stat.  1044.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1912, 
cited  above. 

Navy  paymasters*  clerks  were  to  receive  the  same  pay  and  allowances  and 
have  the  same  rights  of  retirement  as  warrant  officers  of  like  length  of  service 
in  the  Navy,  by  a  provision  of  Act  May  13,  1908,  c.  166,  as  amended  by  Act 
June  24,  1910,  c.  378,  post,  {  2537. 

Army  paymasters'  clerks  were  to  receive  mileage  at  the  same  rates,  eta,  as 
officers  of  the  Army,  by  a  provision  of  Act  Aug.  24,  1912,  c.  391,  f  1,  post, 
i  2132. 

The  age  limit  for  the  retirement  of  paymasters*  clerks  was  to  be  same  as 
for  commissioned  officers  of  the  Army,  by  a  further  provision  of  said  Act 
Aug.  24,  1912,  c.  391,  {  1,  post,  f  2051. 

Notes  of  Deeisiotta 

Civilian     employes.— Prior     to     the  dse  of  its  general  powers,  might  allow 

amendment  to  this  section  authorizing  a  private  citizen  to  be  employed  when 

the    employment    of   civilian    employes  no     capable     noncommissioned     officer 

as    paymaster's    clerks,    the    attorney  could  be  obtained.     (1837)  8  Op.  Atty. 

general  held  that  there  was  no  provi-  Qgn,  242. 
sion  of  law  authorizing  the  employment 

of  persons   for   clerks   to   paymasters         Pay  of  clerks  under  prior  laws.— See 

other    than    noncommissioned    officers,  (1837)   3  Op.  Atty.  Oen.  242;    (1842) 

but  that  the  department,  in  the  exer-  4  Op.  Atty.  Oen.  94. 

§  1800.  (Act  March  3,  1911,  c.  209.)     Former  Pay  Department; 
pa}miasters'  clerks  subject  to  articles  of  war. 

Army  paymasters'  clerks  shall  be  subject  to  the  rules  and  ar- 
ticles of  war.    (36  Stat.  1044.) 

This  was  a  proviso  annexed  to  the  preceding  provision  of  the  Army  'appro- 
priation  act  for  the  fiscal  year  1912,  cited  above. 

§  1801.  (R.  S.  §  1186.)     Duties  of  former  Paymaster-General. 

The  Paymaster-General  shall  perform  the  duties  of  his  office  under 
the  direction  of  the  President. 

Act  March  16,  1802,  c.  9.  {  16,  2  Stat.  135. 

The  Chief  of  Staff  was  to  have  supervision  of  the  Pay  Department,  with 
other  staff  departments  and  corps,  by  Act  Feb.  14,  1903,  c.  553,  §  4,  ante,  | 
1763,  and  also  of  the  Quartermaster  Corps,  formed  by  consolidation  of  the 
Quartermaster's,  Subsistence  and  Pay  Departments,  by  Act  Aug.  24,  1912,  c 
391,  i  3,  ante,  {  1779. 

§  1802.  (Act  March  2,  1905,  c.  1307.)     Duties  of  former  Paymas- 
ter-General as  to  accounts  of  pa}miasters,  and  assignment  of 
pa}miasters'  clerks  to  duty  in  office  of  Paymaster-General. 
Hereafter  all  the  accounts  of  individual  paymasters  shall  be  an- 
alyzed under  the  several  heads  of  the  appropriation  and  recorded 
in  detail  by  the  Paymaster-General  of  the  Army  before  said  ac- 
counts are  forwarded  to  the  Treasury  Department  for  final  audit, 
and  the  Secretary  of  War  may  hereafter  authorize  the  assignment 
to  duty  in  the  office  of  the  Paymaster-General,  not  to  exceed  five 
paymasters'  clerks,  now  authorized  by  law.     (33  Stat.  832.) 

This  was  a  proviso  annexed  to  a  provision  relating  to  the  disbursement  of 
and  accounting  for  the  money  appropriated  for  pay  of  the  Army,  as  one  fund, 
in  the  Army  appropriation  act  for  the  fiscal  year  1906,  cited  above. 
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Said  provision  bb  to  disbursement  of  the  money  appropriated  for  each  year 
has  been  repeated  in  the  annual  army  appropriation  acts  for  many  years. 
The  provision  for  the  fiscal  year  1917  was  by  Act  An?.  29,  1916,  c  418,  {  1, 
89  Stat. 

See  notes  to  Act  Feb.  2,  1901,  c.  192,  {  21,  ante,  {  1797. 

§  1803.  (R  S.  §  1187.)     Duties  of  former  deputy  paymasters-gen- 
eral. 

The  deputy  paymasters-general  shall,  in  addition  to  paying  troops, 
superintend  the  payment  of  armies  in  the  field. 

Act  March  3,  1847,  c  61,  |§  12,  22,  9  Stat  185.  Act  July  19,  1848,  c. 
104,  I  3,  9  Stat  247.  Act  March  2,  1849,  c.  80,  9  Stat  360.  Act  July  28, 
1866,  c  299,  i  18,  14  Stat  335. 

Provisions  relating  to  oflScers  of  the  Pay  Department  after  consolidation 
of  the  department  in  the  Quartermaster  Corps,  were  made  by  Act  Aug.  24, 
1912,  c.  391,  §  3,  ante,  §  1779. 

§  1804.  (R.  S.  §  1188.)     Duties  of  former  pa}miasters. 

The  paymasters  and  additional  paymasters  shall  pay  the  regular 
troops,  and  shall  pay  all  other  troops  in  the  service  of  the  United 
States,  when  required  to  do  so  by  order  of  the  President. 

Act  April  24,  1816,  c.  69,  §  4,  3  Stat  298.    July  14,  1832,  c  224,  |  4,  4 
Stat  582.    Act  July  5,  1838,  c  162,  §  25,  5  Stat  259. 
Provisions  relating  to  disbursements  by  and  accounts  of  paymasters,  in  re- 
'  gard  to  the  pay  of  the  Army,  were  made  by  Act  March  2,  1905,  c.  1307,  ante, 
{1802. 

Provisions  relating  to  officers  of  the  Pay  Department  after  consolidation  of 
the  department  in  the  Quartermaster  Corps,  were  made  by  Act  Aug.  24,  1912, 
c.  391,  i  3,  ante,  |  1779. 

§  1805.  (R.  S.  §  1183.)     Right  of  command  of  officers  of  former 
Pay  Department. 

Officers  of  the  Pay  Department  shall  not  be  entitled,  in  virtue  of 
their  rank,  to  comjmand  in  the  line  or  in  other  staff  corps. 
Act  March  3,  1847,  c.  61,  f  13,  9  Stat.  185. 

§  1806.  (Act  June  3,  1916,  c.  134,  §  10.)     The  Medical  Department. 

The  Medical  Department  shall  consist  of  one  Surgeon  General, 
with  the  rank  of  major  general  during  the  active  service  of  the 
present  incumbent  of  that  office,  and  thereafter  with  the  rank  of 
brigadier  general,  who  shall  be  chief  of  said  department,  a  Medical 
Corps,  a  Medical  Reserve  Corps  within  the  limit  of  time  fixed  by 
this  Act,  a  Dental  Corps,  a  Veterinary  Corps,  an  enlisted  force,  the 
Nurse  Corps  and  contract  surgeons  as  now  authorized  by  law,  the 
commissioned  officers  of  which  shall  be  citizens  of  the  United 
States.    (39  Stat.) 

This  was  a  proyision  of  section  10  of  **An  Act  making  further  and  more 
effectual  proyision  for  the  national  defense,  and  for  other  purposes,  cited 
above." 

The  other  provisions  of  said  section  10  are  set  forth  post,  §{  1807a,  1815a, 
1829a,  1833a,  1839a,  1989a. 

The  Medical  Department  and  the  hospital  stewards  of  the  Department  were 
authorized  by  R.  S.  |  1094,  and  the  organization  of  the  Department  was  pre- 
scribed by  R.  S.  §  1168;  special  provisions  for  surgeons  or  assistant  sur- 
geons in  cavalry  regiments  were  made  by  R.  S.  §  1102,  and  amendments  there- 
of;  and  changes  in  the  organization  of  the  department,  and  in  the  grades  and 
number  of  medical  officers,  were  made  by  Act  June  23,  1874,  c.  458,  §§ 
4,  7,  8,  18  Stat.  244,  245 ;  Act  Jan.  1,  1875,  c.  12,  18  Stet  294 ;  Act  June 
26,  1876,  c.  146,  19  Stat.  61;  Act  July  27,  1892,  c.  270,  27  Stat.  276; 
Act  Aug.  6,  1894,  c.  228,  28  Stat.  235 ;  Act  Aug.  18,  1894,  c.  301,  28  Stat. 
403;  and  Act  May  12,  1898,  c.  296,  30  Stat.  406;  and  the  Department  was 
continued,  as  then  constituted,  with  a  temporary  increase  of  force  for  volunteer 
regiments,  by  Act  March  2,  1899,  c.  852,  §§  7,  12,  30  Stat.  979.  All  these 
provisions  were  superseded  by  Act  Feb.  2,  1901,  c.  192,  §  18,  31  Stat.  752, 
which  prescribed  the  composition  of  the  Medical  Department  and  made  other 
provisions  relating  thereto,  which  were  in  turn  superseded  by  the  provisions 
of  Act  April  23,  1908,  c.  150,  the  provisions  of  which  are  set  forth  below, 
except  those  which  have  been  superseded  by  later  acts. 

Section  1  of  said  Act  April  23,  1908,  c  150,  35  Stat  66,  provided  that  from 
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and  after  the  approyal  of  the  act  the  Medical  Department  of  the  United 
States  Army  should  consist  of  a  Medical  Corps  and  a  Medical  Eeserre  Corps, 
and  the  Hospital  Corps,  the  Nurse  Corps,  and  dental  surgeons  as  authorized 
by  law.    Said  section  was  superseded  by  this  section. 

Provisions  relating  to  the  Medical  Corps  and  the  Medical  Reserve  Corps, 
are  set  forth  post,  §§  1807-1818,  1835-1839a. 

Provisions  relating  to  the  Dental  Corps  are  set  forth  post,  §{  1833-1834. 

Provisions  relating  to  the  enlisted  force  are  set  forth  post,  §  1829a. 

Provisions  relating  to  the  Nurse  Corps  are  set  forth  post,  §§  1831-1832a. 

Provisions  relating  to  contract  surgeons  are  set  forth  post,  §§  1812,  1813. 

Other  provisions  relating  to  the  oflSce  of  the  Surgeon  General  during  the 
incumbency  of  the  present  occupant  of  the  office  are  contained  in  Act  March 
4,  1915,  c  167.  S  5,  post,  §  1899f. 

(R.  S.  §  1168.    Superseded.) 

This  section  prescribed  the  organization  of  the  Medical  Department  author- 
ized by  R.  S.  §  1094.  It  was  superseded  by  Act  June  23,  1874,  c.  458,  |§ 
4,  7,  8,  18  Stat.  244,  245,  and  successive  subsequent  enactments,  making 
changes  in  the  organization  of  and  additions  to  the  Department;  especially 
Act  Aprfl  23,  1908,  c.  150,  and  Act  June  3,  1916,  c  134,  §  10,  ante,  §  1806, 
and  post,  §§  1807-1810. 

See  notes  to  said  Act  June  3,  1916,  c.  134,  §  10,  ante,  {  1806,  post,  §  1807a. 

Cited     without    deffnite    application, 

Plummer  v.  U.  S.    (1912)   32  Sup.  Ct 
.     467,  224  U.  S.  137,  56  L.  Ed.  697. 

§  1807.  (Act  AprU  23,  1908,  c.  150,  §  2.)     Composition  of  Medical 
Corps. 

The  Medical  Corps  shall  consist  of  one  Surgeon-General,  with 
rank  of  brigadier-general,  who  shall  be  chief  of  the  Medical  De- 
partment; fourteen  colonels,  twenty-four  lieutenant-colonels,  one 
hundred  and  five  majors,  and  three  hundred  captains  or  first  lieuten- 
ants, who  shall  have  rank,  pay,  and  allowances  of  officers  of  corre- 
sponding grades  in  the  cavalry  arm  of  the  service.  Immediately  fol- 
lowing the  approval  of  this  Act  all  officers  of  the  Medical  Department 
then  in  active  service,  other  than  the  Surgeon-General,  shall  be  recom- 
missioned  in  the  corresponding  grades  in  the  Medical  Corps  established 
by  this  Act  in  the  order  of  their  seniority  and  without  loss  of  relative 
rank  in  the  Army,  as  follows:  Assistant  surgeons-general,  with  the 
rank  of  colonel,  as  colonels;  deputy  surgeons-general,  with  rank  of 
lieutenant-colonel,  as  lieutenant-colonels;  surgeons,  with  the  rank  of 
major,  as  majors ;  assistant  surgeons,  who  at  the  time  of  the  approval 
of  this  Act  shall  have  served  three  years  or  more,  as  captains ;  and  as- 
sistant surgeons,  with  the  rank  of  first  lieutenant,  who  at  the  time  of 
the  approval  of  this  Act  shall  have  served  less  than  three  years  as  such, 
as  first  lieutenants;  and  hereafter  first  lieutenants  shall  be  promoted 
to  the  grade  of  captain  after  three  years'  service  in  the  Medical  Corps. 
(35  Stat.  66.) 

The  officers  of  tlie  former  Medical  Department,  who  other  than  the  Sur- 
^eon>General,  were  by  this  section  to  be  recommissioned  in  the  corresponding 
grades  in  the  Medical  Corps,  were  enumerated  in  Act  Feb.  2,  1901,  c  192,  | 
18,  31  Stat.  752,  as  foHows: 

'*The  Medical  Department  shall  consist  of  one  Surgeon-General  with  the 
rank  of  brigadier-general,  eight  assistant  surgeons-general  with  the  rank  of 
colonel,  twelve  deputy  surgeons-general  with  the  rank  of  lieutenant-colonel, 
sixty  surgeons  with  the  rank  of  major,  two  hundred  and  forty  assistant  sur- 
geons with  the  rank  of  captain  or  first  lieutenant." 

The  Medical  Department  was  authorized  by  R.  S.  §  1094,  and  its  organiza- 
tion was  prescribed  by  R.  S.  §  1168.  The  latter  section  was  superseded  by 
Act  June  23,  1874,  c.  458,  §§  4,  7,  8,  18  Stat.  244,  245,  which  made  changes 
in  the  organization  and  in  the  grades  and  number  of  the  officers  thereof ;  but 
these  provisions  were  also  superseded  by  later  enactments.  By  Act  June  26, 
1876,  c.  146,  19  Stat  61,  other  changes  were  made,  reducing  the  number  of 
assistant  surgeons  from  150,  allowed  by  R.  S.  §  1168,  and  Act  June  23,  1874, 
c  458,  i  4,  mentioned  above,  to  125,  abolishing  the  office  of  medical  store- 
keeper, and  establishing  additional  grades  of  surgeons,  with  the  rank,  pay, 
etc.,  of  colonel  and  of  lieutenant-colonel.  By  Act  July  27,  1892,  c.  270,  §  1,  27 
Stat.  276,  medical  officers  holding  the  rank  of  colonel  were  to  have  the  grade  of 
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assiBtant  Bargeon-general,  and  those  holding  the  rank  of  lieotenant-oolonel 
were  to  have  the  grade  of  deputy  surgeon-general;  which  provisions,  applying 
to  the  chief  medical  purveyor  and  assistant  medical  purveyors  with  the  rank  of 
colonel  and  lieutenant-colonel,  respectively,  authorized  by  R.  S.  §  1168,  and 
Act  June  23,  1874,  c.  458,  §  4,  as  well  as  to  the  surgeons  with  those  ranks 
authorized  by  Act  June  26,  1876,  c.  146,  mentioned  above,  changed  the  desig- 
nation of  those  officers  to  assistant  surgeon-general  and  deputy  surgeon-gener- 
al respectively. 

A  further  reduction  of  the  number  of  assistant  surgeons  to  110  was  pro- 
vided for  by  Act  Aug.  6,  1894,  c.  228,  28  Stat  235,  and  Act  Aug.  18.  1894, 
c.  301,  28  Stat.  403.  An  addition  of  15  to  this  number,  and  the  appointment 
of  as  many  contract  surgeons  as  might  be  necessary,  were  authorized  by  Act 
May  12,  1898,  c.  296,  30  Stat.  406.  The  Department  was  continued,  as  then 
constituted,  with  a  temporary  increaiTe  of  force  for  volunteer  regiments,  by 
Act  March  2,  1899,  c.  352,  {{  7,  12,  30  Stat  979.  AU  these  provisions  were 
superseded  by  Act  Feb.  2,  1901,  c.  192,  §  18,  31  Stat  752,  the  provisions  of 
which  enumerating  the  officers  of  the  Department  are  quoted  in  the  preceding 
note.  Said  provisions  were  superseded  by  those  of  Act  April  23,  1908,  c. 
150,  and  parts  of  said  Act  April  23,  1908,  c.  150,  were  in  turn  superseded  by 
provisions  of  Act  June  3,  1916,  c  134,  §  10,  post,  §  1807a. 

Other  provisions  of  said  section  18  of  Act  Feb.  2,  1901,  c.  192,  and  of 
previous  acts,  relating  to  the  rank,  pay,  and  allowances  of  officers  of  the  De- 
partment, were  superseded 'also  by  those  of  said  Act  April  23,  1908,  c.  150. 
Provisions  which  remain  in  force  and  applicable  to  the  Medical  Corps  con- 
stituted by  said  Act  April  23,  1908,  c  150,  are  set  forth  post,  §$  1808-1810. 

Previous  to  this  act,  the  appointment  of  Major  William  Crawford  Gorgas, 
surgeon,  to  the  then  existing  grade  of  Assistant  Surgeon-General,  with  the 
rank  of  colonel,  had  been  authorized,  the  number  in  that  grade  to  be  tempo- 
rarily increased  for  that  purpose  during  the  time  that  he  might  hold  that 
office,  by  Act  March  3,  1903,  c  996,  32  Stat  1022. 

Before  this  act,  assistant  surgeons  had  the  rank,  pay,  and  emoluments  of 
lieutenants  of  cavalry  for  the  first  five  years'  service,  and  the  rank,  pay,  and 
emoluments  of  captains  of  cavalry  after  five  years'  service,  by  a  provision  of 
Act  June  23,  1874,  c.  458,  §  4,  18  Stat.  244,  which  was  superseded  by  th^ 
provision  of  this  section  that  first  lieutenants  should  be  promoted  to  the  grade 
of  captain  after  three  years'  service,  which  was  in  turn  superseded  by  a  pro- 
vision of  Act  June  3,  1916,  c.  134,  §  10,  post,  §  1807a,  providing  for  promo- 
tion to  the  grade  of  captain  after  ^^re  years*  service. 

The  appointment  of  contract  surgeons  was  authorized  by  a  provision  of  said 
section  18  of  Act  Feb.  2,  1901,  c.  192,  post,  §  1812,  which  re-enacted  a  pre- 
vious provision  of  Act  May  12,  1898,  c.  296,  S  2,  30  Stat.  406.  And  such 
contract  surgeons  were  made  eligible  for  appointment  in  the  Medical  Corps, 
as  well  as  in  the  Medical  Reserve  Corps,  by  section  7  of  Act  April  23,  1908, 
c.  150,  post,  §  1816. 

Provisions  of  said  section  18  of  Act  Feb.  2,  1901,  c.  192,  for  the  employment 
of  contract  dental  surgeons,  and  a  subsequent  provision  of  Act  March  2, 
1907,  c  2511,  34  Stat.  1163,  increasing  the  number  of  such  surgeons,  were  su- 
perseded to  some  extent  by  provisions  for  the  organization  of  a  Dental  Corps, 
attached  to  the  Medical  Department,  composed  of  dental  surgeons  and  acting 
dental  surgeons,  contained  in  Act  March  3,  1911,  c.  209,  post,  §  1833.  Under 
said  provisions,  the  acting  dental  surgeons  have  the  same  official  status,  pay, 
and  allowances  as  the  contract  dental  surgeons  previously  authorized. 

Other  provisions  relating  to  dental  surgeons  are  contained  in  provisions 
of  Act  June  3,  1916,  c.  134,  §  10,  post,  §  1833a. 

Kotea  of  Decisions 

Assistant     surgeons-generals— Assist-  ranked  with  lieutenants  of  cavalry  for 

ant    surgeons-general    were    appointed  the  first  three  years,  and  with  captains 

for  the   purpose  of  exercising,  at  the  of  cavalry  after  the  expiration  of  that 

places  where  they  were  stationed,  the  period,   and  were   entitled   to   mounted 

functions  of  the  office  of  surgeon-gen-  pay.     U.  S.  v.  Crosby   (1905)  25  Sup. 

eral,  and  their  acts,  until  disapproved  Ct.  261,  263,  196  U.  S.  327,  49  L.  Ed. 

by    the    surgeon-general,    were    valid.  497. 

Parish  V.  U.  S.  (1879)  100  U.  S.  500,  Under  Act  July  28,   1866,  c.  299,   § 

25  L.  Ed.  763.  17,  14  Stat  334,  an  assisUnt  surgeon 

Surgeons.— A  surgeon  of  the  United  who   served   as   such   less   than   three 

States  army,  accepting  an  appointment  years  in  the  regular  army,  or  less  than 

as  chief  of  the  record  and  pension  of-  three  years  in  the  volunteer  forces,  did 

fice  of  the  War  Department,  held  to  not  become  immediately  entitled  to  the 

have    vacated    the    office    of    surgeon.  rank  of  captain,  although  his  volunteer 

(1892)  20  Op.  Atty.  Gen.  427.  and    regular    service,    when    combined, 

Assistant    surgeons.— Under   R.    S.   {  may    have    amouiited    to    three    years. 

1168,   assistant  surgeons  in  the  army  But  by  Act  March  2,  1867,  c.  159,  f  2, 
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14  Stat.  435,  be  bad  a  right  to  bave  bis  to  the  rank  of  captain.    This  provision, 

volunteer  service  computed,  and  if  at  however,  did  not  operate  retrospective- 

the  date  of  such  act  this  service,  united  ly,  so  as  to  affect  or  alter  the  previous 

with  his  service  in  the  regular  army,  relations  of  the  officer  in  the  service, 

made  three  years,  he  would  be  entitled  (1882)  17  Op.  Atty.  Oen.  402. 

§  1807a.  (Act  June  3,  1916,  c.  134»  §  10.)     Medical  Corps;   com- 
position of. 

The  Medical  Corps  shall  consist  of  commissioned  officers  below 
the  grade  of  brigadier  general,  proportionally  distributed  among 
the  several  grades  as  in  the  Medical  Corps  now  established  by  law. 
The  total  number  of  such  officers  shall  approximately  be  equal  to, 
but  not  exceed,  except  as  hereinafter  provided,  seven  for  every  one 
thousand  of  the  total  enlisted  strength  of  the  Regular  Army  author- 
ized from  time  to  time  by  law:  Provided,  That  if  by  reason  of  a 
reduction  by  law  in  the  authorized  enlisted  strength  of  the  Army 
aforesaid  the  total  number  of  officers  in  the  Medical  Corps  com- 
missioned previously  to  such  reduction  shall  for  the  time  being 
exceed  the  equivalent  of  seven  to  one  thousand  of  such  reduced 
enlisted  strength  no  original  appointment  to  commissioned  rank  in 
said  corps  shall  be  made  until  the  total  number  of  commissioned 
officers  thereof  shall  have  been  reduced  below  the  equivalent  of 
seven  to  the  thousand  of  the  said  reduced  enlisted  strength,  nor 
thereafter  so  as  to  make  the  total  number  of  commissioned  officers 
thereof  in  excess  of  the  equivalent  of  seven  to  the  thousand  of  said 
reduced  enlisted  strength;  and  no  promotion  shall  be  made  above 
the  grade  of  captain  in  said  corps  until  the  number  of  officers  in 
the  grade  above  that  of  captain  to  which  the  promotion  is  due  shall 
have  been  reduced  below  the  proportional  number  authorized  for 
such  grade  on  the  basis  of  the  reduced  enlisted  strength,  nor  there- 
after so  as  to. make  the  number  of  officers  in  such  grade  in  excess  of 
the  proportional  number  authorized  on  the  basis  of  said  reduced 
enlisted  strength:  Provided  further,  That  when  in  time  of  war 
the  Regular  Army  shall  have  been  increased  by  virtue  of  the  pro- 
visions of  this  or  any  other  Act,  the  medical  officers  appointed  to 
meet  such  increase  shall  be  honorably  discharged  from  the  service 
of  the  United  States  when  the  reduction  of  the  enlisted  strength  of 
the  Army  shall  take  place:  Provided  further,  That  persons  here- 
after commissioned  in  the  Medical  Corps  shall  be  citizens  of  the 
United  States  between  the  ages  of  twenty-two  and  thirty  years 
and  shall  be  promoted  to  the  grade  of  captain  upon  the  comple- 
tion of  five  years'  service  in  the  Medical  Corps  and  upon  passing 
the  examinations  prescribed  by  the  President  for  promotion  to 
the  grade  of  captain  in  the  Medical  Corps.     (39  Stat.) 

This  was  a  forther  provision  of  section  10  of  *'An  act  making  further  and 
more  effectual  provision  for  the  national  defense,  and  for  other  purposes," 
cited  above. 

This  section  superseded  parts  of  Act  April  23,  1908,  c.  150,  §  2,  ante,  i 
1807. 

So  much  of  this  section  as  fixed  the  age  limit  of  first  lieutenants  was  re- 
pealed, and  a  different  age  limit  fixed,  by  a  provision  of  Act  Aug.  29,  1916, 
c  418,  §  1,  post,  f  1807b. 

§  1807b.  (Act  Aug.  29,  1916,  c.  418,  §  1.)     Medical  Corps;    age 
limit  of  first  lieutenants  in  Medical  Department. 

So  much  of  the  Act  of  June  third,  nineteen  hundred  and  sixteen, 
as  relates  to  the  age  limit  for  eligibility  to  appointment  of  first 
lieutenants  in  the  Medical  Department  of  the  Army,  be,  and  the 
same  is  hereby,  repealed:  Provided  further.  That  after  January 
first,  nineteen  hundred  and  eighteen,  the  maximum  age  limit  for 
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eligibility  to  appointment  of  first  lieutenants  in  the  Medical  De- 
partment of  the  Army  shall  be  thirty-two  years.    (39  Stat.') 

This  was  a  provision  of  the  army  appropriation  act  for  the  fiscal  year  1917, 
cited  above. 

The  provision  referred  to  in  this  section  as  being  repealed  is  set  forth 
ante,  §  1807a. 

(R.  S.  §  1170.  Superseded.) 
This  section  made  assistant  surgeons  who  had  served  three  years  in  the 
volunteer  force  eligible  to  promotion  to  the  grade  of  captain.  It  was  super- 
seded by  a  clause  of  Act  June  23,  1874,  c  458,  {  4,  18  Stat.  244,  giving 
assistant  surgeons  the  rank,  pay,  etc.,  of  captain  of  cavalry  after  five  years* 
service.  A  similar  provision  relating  to  service  in  the  Volunteer  Army  during 
or  since  the  war  with  Spain  was  made  by  Act  Feb.  2,  1901,  c.  192,  §  18,  81 
Stat  752.  But  these  provisions  were  superseded  by  the  provision  that  first 
lieutenants  shall' be  promoted  to  the  grade  of  captain  after  three  years'  serv- 
ice in  the  Medical  Corps,  of  Act  April  23,  1908,  c  150,  i  2,  ante,  i  1807, 
which  was  in  turn  superseded  by  a  provision  of  Act  June  8,  1916,  c  184,  { 
10,  ante,  §  1807a,  providing  for  promotion  to  the  grade  of  captain  after  five 
years*  service. 

(R.  S.  §  1171.  Superseded.) 
This  section  provided  for  the  assignment  of  the  chief  medical  purveyor 
and  the  assistant  medical  purveyors' authorized  by  R.  S.  f  1168,  to  duty  as 
surgeons,  when  not  acting  as  purveyors.  It  was  superseded  by  the  provisions 
relating  to  the  grades  of  medical  officers,  and  authorizing  their  assignment 
to  such  duties  as  the  interests  of  the  service  may  demand  of  Act  July  27, 
1892,  c  270,  i  1,  27  Stat.  276,  and  of  section  8  of  that  act,  post,  {  1836. 

(R  S.  §  1172.  Superseded.) 
TMs  section  required  examination  and  approval  by  an  Army  medical  board, 
consisting  of  not  less  than  three  surgeons  or  assistant  surgeons,  designated  by 
the  .Secretary  of  War,  for  appointment  as  assistant  surgeon,  and  also  for  ap- 
pointment as  surgeon  after  serving  at  least  five  years  as  assistant  surgeon 
in  the  Regular  Army.  It  was  superseded  by  the  provisions  relating  to  ex- 
aminations for  appointment  and  promotion  in  the  Medical  Corps  of  Act  April 
23,  1908,  c.  150,  §i  3,  4,  post,  {{  1808,  1809,  and  provisions  of  Act  June  8, 
1916,  c  134,  I  10,  ante,  {  1807a. 

Cited  without  definite  application, 
Steinmetz  v.  U.  a  (1898)  33  Ct  CL 
404. 

(R.  S.  §  1173.    Superseded.) 

This  section  prescribed  the  duties  of  the  chief  medical  purveyor  authorized 
by  R.  S.  i  1168.  It  was  superseded  by  the  provisions  of  Act  July  27,  1892,  c. 
271,  §  1,  27  Stat  276,  and  of  section  3  of  that  act,  post,  §  1836. 

See  notes  under  R.  S.  §  1171,  ante. 

§  1808.  (Act  April  23,  1908,  c.  150,  §  3.)  Medical  Corps;  promo- 
tions and  appointments  to  fill  vacancies  in  grades. 
Promotions  in  the  Medical  Corps  to  fill  vacancies  in  the  sev- 
eral grades  created  or  caused  by  this  Act,  or  hereafter  occurring, 
shall  be  made  according  to  seniority,  but  all  such  promotions  and  all 
appointments  to  the  grade  of  first  lieutenant  in  said  corps  shall  be 
subject  to  examination  as  hereinafter  provided:  Provided,  That  the 
increase  in  grades  of  colonel,  lieutenant-colonel,  and  major  provided 
for  in  this  Act  shall  be  filled  by  promotion  each  calendar  year  of  not 
exceeding  two  lieutenant-colonels  to  be  colonels,  three  majors  to  be 
lieutenant-colonels,  fourteen  captains  to  be  majors,  and  of  the  increase 
in  the  grade  of  first  lieutenant  not  more  than  twenty-five  per  centum 
of  the  total  of  such  increase  shall  be  appointed  in  any  one  calendar 
year:  Provided  further,  That  those  assistant  surgeons  who  at  the  time 
of  the  approval  of  this  Act  shall  have  attained  their  captaincy  by  rea- 
son of  service  in  the  volunteer  forces  under  the  provisions  of  the  Act 
of  February  second,  nineteen  hundred  and  one,  section  eighteen,  or 
who  will  receive  their  captaincy  upon  the  approval  of  this  Act  by  vir- 
tue of  such  service,  shall  take  rank  among  the  officers  in  or  subsequent- 
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ly  promoted  to  that  grade,  according  to  date  of  entrance  into  the  Med- 
ical Department  of  the  Army  as  commissioned  officers.  (35  Stat 
67.) 

Provisions  for  examinations  for  promotions  and  appointments,  mentioned  In 
this  section,  were  made  by  sections  4  and  5  of  this  act,  post,  §§  1809,  1810. 

Assistant  surgeons,  under' R.  S.  §  1168,  had  the  rank  of  lieutenant  of  cavalry 
for  the  first  three  years  of  service,  and  the  rank  of  captain  of  cavalry  after 
three  years  of  service;  but  under  a  provision  of  Act  June  23,  1874,  c.  458, 
S  4,  18  Stat.  244,  they  had  the  rank,  pay,  etc.,  of  lieutenant  of  cavalry  for 
the  first  five  years'  service,  and  the  rank,  pay,  etc.,  of  captain  of  cavalry 
after  five  years'  service.  By  the  provisions  of  Act  Feb.  2,  1901,  c.  192,  §  18, 
mentioned  in  this  section,  the  period  during  which  any  assistant  surgeon 
had  served  as  a  surgeon  or  assistant  surgeon  in  the  Volunteer  Army  during 
the  war  with  Spain  or  since  was  to  be  counted  as  a  portion  of  the  five  years' 
service  required  to  entitle  him  to  rank  of  captain;  but  nothing  in  that  sec- 
tion should  affect  the  relative  rank  for  promotion  of  any  assistant  surgeon 
then  in  the  service,  or  who  might  be  thereafter  appointed  therein,  as  deter- 
mined by  the  date  of  his  appointment  or  commission  and  as  fixed  in  accord- 
ance with  existing  law  and  regulations.  These  provisions  either  were  su- 
perseded by  those  of  this  section  or  have  become  inoperative. 

First  lieutenants  were  to  be  promoted  to  the  grade  of  captain  after  three 
years'  service  in  the  Medical  Corps,  instead  of  five  years'  service,  previously  re- 
quired therefor,  by  a  provision  of  section  1  of  this  act,  ante,  f  1806,  which 
said  provision  was  superseded  by  a 'provision  of  Act  June  3,  1916,  c  134,  { 
10,  ante,  §  1807a,  providing  for  promotion  to  the  grade  of  captain  after  five 
years*  service. 

Further  provisions  relating  to  promotions  in  the  Medical  Corps  were  made 
by  Act  March  3,  1909,  c.  252,  post,  §  1811. 

Notes  of  Decisions 

Assistant       surgeons-general.— Under  a  vacancy  existing  in  the  office  of  as- 

the  laws  as  they  existed  prior  to  the  slstant  surgeon-general  could  be  filled 

enactment  of  this  section  it  has  been  by  appointing  thereto  any  one  of  the 

held   by   the  Attorney   General's   office  surgeons  with  the   rank  of  colonel  or 

that  no   officer   possessed   an  inchoate  the  chief  medical  purveyor  (all  holding 

right  to  the  vacant  office  of  assistant  offices  of  the  same  grade  in  the  medical 

surgeon-general;    that  the  senior  sur-  corps  as  that  of  the  vacant  office),  or 

geon  among  those  holding  the  rank  of  by  promoting  thereto  the  senior  officer 

lieutenant  colonel  had  a  right  to   the  in  the  medical  corps  having  the   rank 

vacancy  in  the  grade  to  which  that  of-  of   lieutenant   colonel,    being    the    next 

fice  belonged;   that  the  office  could  not  grade  below.    (1882)  17  Op.  Atty.  Gen. 

be  filled  by  an  appointee  from  an  in-  465. 
ferior  grade  other  than  himself;    that 

§  1809.  (Act  AprU  23,  1908,  c.  150,  §  4.)  Medical  Corps;  exam- 
ination  for  appointment. 
No  person  shall  receive  an  appointment  as  first  lieutenant  in 
the  Medical  Corps  unless  he  shall  have  been  examined  and  ap- 
proved by  an  army  medical  board  consisting  of  not  less  than  three 
officers  of  the  Medical  Corps  designated  by  the  Secretary  of  War. 
(35  Stat.  67.) 

See  notes  to  section  5  of  this  act,  post,  §  1810. 

§  1810.  (Act  April  23,  1908,  c.  150,  §  5.)  Medical  Corps;  exami- 
nation  for  promotion;  retirement  for  physical  disability  or 
other  disqualification. 

No  officer  of  the  Medical  Corps  below  the  rank  of  lieutenant- 
colonel  shall  be  promoted  therein  until  he  shall  have  successfully 
passed  an  examination  before  an  army  medical  board  consisting 
of  not  less  than  three  officers  of  the  Medical  Corps,  to  be  designated 
by  the  Secretary  of  War,  such  examination  to  be  prescribed  by  the 
Secretary  of  War  and  to  be  held  at  such  time  anterior  to  the  accruing 
of  the  right  to  promotion  as  may  be  for  the  best  interests  of  the  serv- 
ice: Provided,  That  should  any  officer  of  the  Medical  Corps  fail  in 
his  physical  examination  and  be  found  incapacitated  for  service  by 
reason  of  physical  disability  contracted  in  the  line  of  duty,  he  shall  be 
retired  with  the  rank  to  which  his  seniority  entitled  him  to  be  promot- 
ed ;  but  if  he  should  be  found  disqualified  for  promotion  for  any  oth- 
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er  reason,  a  second  examination  shall  not  be  allowed,  but  the  Secretary 
of  War  shall  appoint  a  board  of  review  to  consist  of  three  officers  of 
the  Medical  Corps  superior  in  rank  to  the  officer  examined,  none  of 
whom  shall  have  served  as  a  member  of  the  board  which  examined 
him.  If  the  unfavorable  finding  of  the  examining  board  is  concurred 
in  by  the  board  of  review,  the  officer  reported  disqualified  for  promo- 
tion shall,  if  a  first  lieutenant  or  captain,  be  honorably  discharged  from 
the  service  with  one  year's  pay ;  and,  if  a  major,  shall  be  debarred  from 
promotion  and  the  officer  next  in  rank  found  qualified  shall  be  pro- 
moted to  the  vacancy.  If  the  action  of  the  examining  board  is  dis- 
approved by  the  board  of  review,  the  officer  shall  be  considered  qual- 
ified and  shall  be  promoted.    (35  Stat.  67.) 

Examination  and  approval  by  an  army  medical  board  were  required  for 
appointment  as  assistant  surgeon,  and  also  for  appointment  as  surgeon  after 
five  years'  service  as  assistant  surgeon,  by  R.  S.  §  1172.  Examination  for 
promotion  of  all  officers  of  the  Army  under  the  rank  of  major  was  provided 
for  by  Act  Oct  1,  1890,  c.  1241,  post,  |  1897,  and  assistant  surgeons,  before  re- 
ceiving the  rank  of  captain  of  cavalry,  were  required  to  be  examined  under  that 
act,  by  Act  July  27,  1892,  c  270,  §  2,  27  Stat.  276.  These  provisions  for  ex- 
amination for  appointment  as  assistant  surgeon  and  for  promotion  were  su- 
perseded by  those  of  this  act. 

Provisions  for  suspension  from  promotion  and  re-examination  of  any  major 
of  the  Medical  Corps  found  disqualified  for  any  reason  other  than  physical 
disability  incurred  in  the  line  of  duty,  and  for  promotion  or  retirement  on 
such  re-examination,  were  made  by  Act  March  3,  1909,  c.  252,  post,  §  1811. 

§  1811.  (Act  March  3,  1909,  c.  252.)  Medical  Corps;  examination 
for  promotion ;  suspension  from  promotion  of  major  found  dis- 
qualified; re-examination;  retirement. 
Any  major  of  the  Medical  Corps  on  the  active  list  of  the  army 
who  at  his  first  examination  for  promotion  to  the  grade  of  lieu- 
tenant-colonel in  said  corps,  has  been  or  shall  hereafter  be  found  dis- 
qualified for  such  promotion  for  any  reason  other  than  physical  disa- 
bility incurred  in  the  line  of  duty  shall  be  suspended  from  promotion 
and  his  right  thereto  shall  pass  successively  to  such  officers  next  below 
him  in  rank  in  said  corps  as  are  or  may  become  eligible  to  promotion 
under  existing  law  during  the  period  of  his  suspension ;  and  any  officer 
suspended  from  promotion,  as  hereinbefore  provided,  shall  be  reex- 
amined as  soon  as  practicable  after  the  expiration  of  one  year  from  the 
date  of  the  completion  of  the  examination  that  resulted  in  his  suspen- 
sion; and  if  on  such  reexamination  he  is  found  qualified  for  promo- 
tion, he  shall  again  become  eligible  thereto;  but  if  he  is  found  disquali- 
fied by  reason  of  physical  disability  incurred  in  line  of  duty,  he  shall  be 
retired,  with  the  rank  to  which  his  seniority  entitles  him  to  be  promot- 
ed ;  and  if  he  is  not  found  disqualified  by  reason  of  such  physical  dis- 
ability, but  is  found  disqualified  for  promotion  for  any  other  reason, 
he  shall  be  retired  without  promotion.     (35  Stat.  737.) 

This  was  a  proviso  annexed  to  the  appropriation  for  pay  of  officers  in  the 
Medical  Department  in  the  Army  appropriation  act  for  the  fiscal  year  1910, 
cited  above. 

Provisions  for  examination  for  promotion  in  the  Medical  Corps  and  for  re- 
tirement for  physical  disability  or  other  disqualification,  were  made  by  Act 
April  23,  1908,  c.  150,  §  5,  ante,  §  1810. 

§  1812.  (Act  Feb.  2,  1901,  c.  192,  §  18.)  Medical  Corps;  appoint- 
ment of  contract  surgeons. 
In  emergencies  the  Surgeon-General  of  the  Army,  with  the  ap- 
proval of  the  Secretary  of  War,  may  appoint  as  many  contract  sur- 
geons as  may  be  necessary,  at  a  compensation  not  to  exceed  one 
hundred  and  fifty  dollars  per  month.    (31  Stat.  752.) 

This  was  a  proviso  annexed  to  section  18  of  the  act  to  increase  the  eflSciency 
of  the  permanent  military  establishment,  cited  above. 

This  provision  superseded  a  previous  provision  limiting  the  number  of  con- 
tract surgeons  to  be  employed  to  75,  made  by  Act  June  23,  1874,  c  458,  {  4, 
18  Stat.  245. 
Contract  surgeons  and  contract  dental  surgeons  were  authorized  to  transfer 
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or  assign  their  pay  aocounts,  by  a  provision  of  Act  April  23,  1904,  c.  1485,  post, 
§  2167. 

Contract  surgeons  in  charge  of  hospitals  have  the  same  authority  as  com- 
missioned medical  officers,  by  a  further  provision  of  said  Act  April  23,  1904,  c. 
1485,  post,  i  1813. 

Notes  of  Deoisions 

Pay  of  oontraot  surgeonSw^As  a  gen-      on  duty  under  his  contract    (1882)  17 
eral  rule,  a  contract  surgeon  is  entitled      Op.  Atty.  Gen.  461. 
to  pay  only  from  the  time  he  enters  up- 

§  1813.  (Act  April  23,  1904,  c.  1485.)     Medical  Corps;   authority 
of  contract  surgeon  in  charge  of  hospital. 
When  a  contract  surgeon  is  in  charge  of  a  hospital  he  shall  have 
the  same  authority  as  a  commissioned  medical  officer.     (33  Stat. 
266.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  contract  surgeons 
in  the  Army  appropriation  act  for  the  fiscal  year  1905,  cited  above. 

§  1814.  (Act  April  23,  1908,  c.  150,  §  6.)     Medical  Department; 
officers  in  former  department  not  afiFected  by  act  except  as  pro- 
vided. 
Nothing  in  this  Act  shall  be  construed  to  legislate  out  of  the  serv- 
ice any  officer  now  in  the  Medical  Department  of  the  Army,  nor 
to  affect  the  relative  rank  or  promotion  of  any  medical  officer  now 
in  the  service,  or  who  may  hereafter  be  appointed  therein,  as  deter- 
mined by  the  date  of  his  appointment  or  commission,  except  as  herein 
otherwise  provided  in  section  three.    (35  Stat.  68.) 

This  section  was  part  of  the  act  to  increase  the  efficiency  of  the  Medical 
Department  of  the  Army,  cited  above. 
Section  3  of  this  act,  mentioned  in  this  section,  is  set  forth  ante,  |  1808. 
Officers  of  the  former  Medical  Department  were  to  take  rank  and  precedence 
in  accordance  with  date  of  commission  or  appointment,  by  a  provision  of  Act 
July  5,  1884,  c.  217,  post,  §  1815. 
See  post,  i  1091,  and  notes  thereunder. 

§  1815.  (Act  July  5,  1884,  c.  217.)     Medical  Department;  rank  and 
precedence  of  officers  of  former  Department. 

Officers  of  the  Medical  Department  shall  take  rank  and  prece- 
dence in  accordance  with  date  of  commission  or  appointment,  and 
shall  be  so  borne  on  the  Official  Army  Register.     (23  Stat.  111.) 
This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1885, 
cited  above. 

Nothing  in  the  act  to  increase  the  efficiency  of  the  Medical  Department,  Act 
April  23,  1908,  c.  150,  was  to  be  construed  to  affect  the  relative  rank  or 
promotion  of  any  medical  officer,  by  section  6  of  said  act,  ante,  §  1814. 

Provisions  relating  to  relative  rank  among  captains  in  the  Medical  Corps 
are  contained  in  a  provision  of  Act  June  3,  1916,  c.  134,  §  10,  post,  §  1815a. 

§  1815a.  (Act  June  3,  1916,  c.  134,  §  10.)  Medical  Corps;  rela- 
tive rank. 
Relative  rank  among  captains  in  the  Medical  Corps,  who  have 
or  shall  have  attained  that  rank  by  operation  of  law  after  a  period 
of  service  fixed  thereby,  shall  be  determined  by  counting  all  the 
service  rendered  by  them  as  officers  in  said  corps  and  as  assistant 
surgeons  in  the  Regular  Army,  subject,  however,  to  loss  of  files  by 
reason  of  sentence  of  court-martial  or  by  reason  of  failure  to  pass 
examination  for  promotion.    (39  Stat.) 

This  was  a  provision  of  section  10  of  "An  act  for  making  further  and 
more  effectual  provision  for  the  national  defense,  and  for  other  purposes,** 
dted  above. 

Other  provisions  relating  to  rank  and  precedence  in  the  Corps  are  con- 
tained in  a  provision  of  Act  July  6,  1884,  c  217,  ante,  {  1815. 

§  1816.  (Act  April  23,  1908,  c.  150,  §  7.)     Medical  Reserve  Corps; 
appointment,  authority,  etc.,  and  rank  of  officers;  contract  sur- 
geons eligible. 
For  the  purpose  of  securing  a  reserve  corps  of  medical  officers 

available  for  military  service,  the  President  of  the  United  States  is 
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authorized  to  issue  commissions  as  first  lieutenants  therein  to  such 
graduates  of  reputable  schools  of  medicine,  citizens  of  the  United 
States,  as  shall  from  time  to  time,  upon  examination  to  be  prescribed 
by  the  Secretary  of  War,  be  found  physically,  mentally,  and  morally 
qualified  to  hold  such  commissions,  the  persons  so  commissioned  to 
constitute  and  be  known  as  the  Medical  Reserve  Corps.  The  commis- 
sions so  given  shall  confer  upon  the  holders  all  the  authority,  rights, 
and  privileges  of  commissioned  officers  of  the  like  grade  in  the  Med- 
ical Corps  of  the  United  States  Army,  except  promotions,  but  only 
when  called  into  active  duty,  as  hereinafter  provided,  and  during  the 
period  of  such  active  duty.  Officers  of  the  Medical  Reserve  Corps 
shall  have  rank  in  said  corps  according  to  date  of  their  commissions 
therein,  and  when  employed  on  active  duty,  as  hereinafter  provided, 
shall  rank  next  below  all  other  officers  of  like  grade  in  the  United 
States  Army:  Provided,  That  contract  surgeons  now  in  the  military 
service  who  receive  the  favorable  recommendation  of  the  Surgeon-Gen- 
eral of  the  Army  shall  be  eligible  for  appointment  in  said  reserve  corps 
without  further  examination :  Provided  further.  That  any  contract  sur- 
geon not  over  twenty-seven  years  of  age  at  date  of  his  appointment 
as  contract  surgeon  shall  be  eligible  to  appointment  in  the  regular 
corps.    (35  Stat.  68.) 

This  section  and  the  two  sections  next  foUowing  were  part  of  an  act  en- 
titled **An  act  to  increase  the  efficiency  of  the  Medical  Department  of  the 
United  States  Army." 

The  preceding  sections  of  the  act,  relating  to  the  Medical  Department  of 
the  Army  and  to  the  Medical  Corps  as  part  thereof,  are  set  forth  or  referred 
to  ante,  {§  1806-1810,  1814. 

The  Medical  Reserve  Corps,  established  by  this  section  and  the  two  sec- 
tions next  following,  is  to  cease  to  exist  one  year  from  the  passage  of  Act 
Jnne  3,  1916,  c  134,  and  members  thereof  may  be  commissioned  in  the  Of- 
ficers' Reserve  Corps  created  by  said  Act,  or  may  be  honorably  discharged 
from  the  service,  by  a  provision  of  section  37  of  said  Act,  post,  $  1881a. 

The  provisions  of  said  Act  June  3,  1916,  c.  134,  relating  to  the  Officers' 
Reserve  Corps  and  the  Reserve  Officers'  Training  Corps  are  set  forth  post, 
H  1881a-1881q. 

Officers  and  enlisted  men  of  the  Medical  Reserve  Corps,  who  are  government 
employes,  and  who  respond  to  the  call  of  the  President  for  service,  are,  at  the 
expiration  of  the  military  service  to  which  they  are  called,  to  be  restored  to 
the  positions  occupied  by  them  at  the  time  of  the  call,  by  a  provision  of  Act 
Aug.  29,  1916,  c.  418,  §  1,  post,  {  3215a. 

§  1817.  (Act  April  23,  1908,  c.  150,  §  8.)  Medical  Reserve  Corps; 
service  of  officers  on  active  duty;  discharge  from  corps;  ap- 
plications for  appointment  in  Medical  Corps;  forfeiture  of 
commission  on  refusal  of  active  duty. 
In  emergencies  the  Secretary  of  War  may  order  officers  of  the 
Medical  Reserve  Corps  to  active  duty  in  the  service  of  the  United 
States  in  such  numbers  as  the  public  interests  may  require,  and 
may  relieve  them  from  such  duty  when  their  services  are  no 
longer  necessary:  Provided,  That  nothing  in  this  Act  shall  be 
construed  as  authorizing  an  officer  of  the  Medical  Reserve  Corps  to 
be  ordered  upon  active  duty  as  herein  provided  who  is  unwilling  to 
accept  such  service,  nor  to  prohibit  an  officer  of  the  Medical  Reserve 
Corps  not  designated  for  active  duty  from  service  with  the  militia,  or 
with  the  volunteer  troops  of  the  United  States,  or  in  the  service  of 
the  United  States  in  any  other  capacity,  but  when  so  serving  with 
the  militia  or  with  volunteer  troops,  or  when  employed  in  the  service 
of  the  United  States  in  any  other  capacity,  an  officer  of  the  Medical 
Reserve  Corps  shall  not  be  subject  to  call  for  duty  under  the  terms  of 
this  section:  And  provided  further,  That  the  President  is  authoriz- 
ed to  honorably  discharge  from  the  Medical  Reserve  Corps  any  offi- 
cer thereof  whose  services  are  no  longer  required:  And  provided 
further,  That  officers  of  the  Medical  Reserve  Corps  who  apply  for 
appointment  in  the  Medical  Corps  of  the  Army  may,  upon  the  rec- 
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ommendation  of  the  Surgeon-General,  be  placed  on  active  duty  by 
the  Secretary  of  War  and  ordered  to  the  Army  Medical  School  for 
instruction  and  further  examination  to  determine  their  fitness  for  com- 
mission in  the  Medical  Corps :  And  provided  further,  That  any  officer 
of  the  Medical  Reserve  Corps  who  is  subject  to  call  and  who  shall  be 
ordered  upon  active  duty  as  herein  provided  and  who  shall  be  unwilling 
and  refuse  to  accept  such  service  shall  forfeit  his  commission.  (35 
Stat.  68.) 

See  notes  to  §  1816,  ante. 

§  1818.  (Act  April  23,  1908,  c.  150,  §  9.)     Medical  Reserve  Corps; 

officers  on  active  duty  subject  to  army  regulations;   rights  as 

to  pay  and  allowances,  retirement,  and  pension;  appointment 

in  time  of  war  of  medical  officers  of  volunteers. 
Officers  of  the  Medical  Reserve  Corps  when  called  upon  active 
duty  in  the  service  of  the  United  States,  as  provided  in  section 
eight  of  this  Act,  shall  be  subject  to  the  laws,  regulations,  and 
orders  for  the  government  of  the  Regular  Army,  and  during  the  pe- 
riod of  such  service  shall  be  entitled  to  the  pay  and  allowances  of 
first  lieutenants  of  the  Medical  Corps  with  increase  for  length  of 
service  now  allowed  by  law,  said  increase  to  be  computed  only  for 
time  of  active  duty :  Provided,  That  no  officer  of  the  Medical  Re- 
serve Corps  shall  be  entitled  to  retirement  or  retirement  pay,  nor 
shall  he  be  entitled  to  pension  except  for  physical  disability  incurred 
in  the  line  of  duty  while  in  active  duty :  And  provided  further.  That 
nothing  in  this  Act  shall  be  construed  to  prevent  the  appointment  in 
time  of  war  of  medical  officers  of  volunteers  in  such  numbers  and 
with  such  rank  and  pay  as  may  be  provided  by  law.    (35  Stat.  68.) 

Subsequent  provisions  for  retirement  of  officers  of  the  Medical  Reserve 
Corps  were  made  by  Act  June  22,  1910,  c.  312,  post,  §  2049. 

See  notes  to  §  1816,  ante. 

(R.  S.  §§  1179-1181.  Superseded.) 
These  sections  provided  for  hospital  stewards,  one  for  each  military  post,  and 
as  many  others  as  the  service  might  require,  to  be  graded  in  three  classes ;  and 
like  provisions  were  contained  in  Act  June  23,  1874,  c.  458,  §  4,  18  Stat.  244. 
These  provisions  were  superseded  by  the  organization  of  the  Hospital  Corps, 
under  Act  March  1,  1887,  c.  311,  24  Stat  435,  and  by  the  inclusion  in  the 
Medical  Department  of  the  "Hospital  Corps,  as  now  authorized  by  law,"  by 
Act  Feb.  2,  1901,  c.  192.  §  18,  31  Stat.  752,  and  by  the  similar  provision  of  Act 
April  23,  1908,  c.  150,  §  1,  35  Stat.  6(J,  all  of  which  provisions  were  super- 
seded by  provisions  of  Act  June  8,  1916,  c  134,  §.  10,  podt,  §  1829a. 

§§  1819-1829     (Superseded.) 

These  sections  consisted  of  Act  March  1,  1887,  c.  311,  24  Stat.  435,  as 
amended  by  Act  July  13,  1802,  c.  162,  27  Stat.  120.  a  provision  of  Act  March 
16,  1896,  c.  59,  29  Stat.  61,  a  provision  of  Act  May  26,  1900,  c.  586,  31  Stat. 
210,  a  provision  of  Act  Feb.  2,  1901,  c.  192,  §  18,  31  Stat.  753,  and  provi- 
sions of  Act  March  2,  1903,  c.  975,  32  Stat.  930.  They  were  superseded  by 
provisions  of  Act  June  3,  1916,  c.  134,  §  10,  post,  (  1829a,  enumerating  the 
enlisted  force  of  the  Medical  Department,  providing  for  appointments  to  the 
various  grades  therein,  transferring  the  enlisted  men  of  the  Hospital  Corps 
thereto,  etc.  Section  1  of  said  Act  March  1,  1887,  c.  311,  provided  that  the 
Hospital  Corps  should  consist  of  hospital  stewards,  acting  hospital  stewards, 
and  privates,  provided  that  all  necessary  hospital  service  in  garrison,  camp, 
or  field,  including  ambulance  service,  should  be  performed  by  the  members 
of  the  corps,  who  were  to  be  regularly  enlisted  in  the  military  service,  and 
attached  said  Hospital  Corps  to  the  Medical  Department,  and  provided  that 
it  should  not  be  included  in  the  effective  strength  of  the  Army,  or  counted  as 
a  part  of  the  enlisted  force  provided  by  law.  Section  2  of  said  act  author- 
ized the  Secretary  of  War  to  appoint  as  many  hospital  stewards  as  in  his 
judgment  the  service  might  require,  but  prohibited  the  stationing  at  any 
post  or  place  of  more  than  one  hospital  steward  without  special  authority 
of  the  Secretary  of  War.  Section  3  of  said  act  fixed  the  pay  of  hospital 
stewards  at  $45  per  month,  with  such  increase  on  account  of  length  of  serv- 
ice as  was  then  or  might  thereafter  be  allowed  by  law  to  other  enlisted  men, 
and  fixed  the  rank  of  hospital  stewards  at  that  of  ordnance-sergeants,  with 
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all  the  jallowanceB  appertaining  to  such  grade.  Section  4  of  said  act  pro- 
yided  that  no  person  should  be  appointed  a  hospital  steward  without  passing 
a  satisfactory  examination  before  a  board  of  one  or  more  medical  officers 
as  to  his  qualifications  for  the  position,  and  demonstrating  his  fitness  there- 
for by  service  of  not  less  than  12  months  as  acting  hospital  steward,  and 
provided  that  no  person  should  be  designated  for  such  examination  except 
by  written  authority  of  the  Surgeon- General.  Section  5  of  said  act  author- 
ized the  Secretary  of  War  to  enlist  as  many  privates  in  the  corps  as  the 
aervice  might  require,  and  to  limit  or  fix  the  number,  and  to  make  such  reg- 
ulations for  their  government  as  might  be  necessary,  provided  that  any  en^ 
listed  man  in  the  Army  should  be  eligible  for  transfer  to  the  Hospital  Corps 
as  a  private,  and  provided  that  said  privates  should  perform  duty  as  ward 
masters,  cooks,  nurses,  and  attendants  in  hospitals,  and  as  stretcher-bearers, 
litter-bearers,  and  ambulance  attendants  in  the  field,  and  such  other  duties 
as  might  by  proper  authority  be  required  of  them.  Section  6  of  said  act, 
as  amended  by  Act  July  13,  1892,  c.  162,  27  Stat.  120,  fixed  the  pay  of  pri- 
vates of  the  Hospital  Corps  at  $18  per  month,  with  such  increase  on  ac- 
count of  length  of  service  as  was  then  or  might  thereafter  be  allowed  by 
law  to  other  enlisted  men,  and  provided  that  they  should  be  entitled  to  the 
same  allowance  as  a  corporal  of  the  arm  of  the  service  with  which  they 
might  be  on  duty.  Section  7  of  said  act  provided  that  privates  of  the  corps 
might  be  detailed  as  acting  hospital  stewards  by  the  Secretary  of  War,  upon 
the  recommendation  of  the  Surgeon-General,  whenever  the  necessities  of  the 
service  required  it,  and  that,  while  so  detailed,  their  pay  should  be  $25  per 
month,  vnth  increase  as  provided  for  privates  by  section  6,  and  provided  that 
acting  hospital  stewards,  when  educated  in  the  duties  of  the  position,  might 
be  eligible  for  examination  for  appointment  as  hospital  stewards  as  already 
provided.  Said  Act  March  16,  1896,  c.  59,  provided  that  there  should  be  no 
appointment  of  hospital  stewards  until  the  number  of  such  stewards  should- 
be  reduced  below  100,  and  that  thereafter  the  number  of  such  officers  should 
not  exceed  100.  Said  Act  May  26,  1900,  c.  586,  authorized  the  Secretary  of 
War  to  appoint  as  many  hospital  stewards  as  in  his  judgment  the  service 
might  require,  not  to  exceed  an  additional  100,  with  the  proviso  that  no  more 
than  one  hospital  steward  should  be  stationed  at  one  post  or  station  with- 
out special  authority  from  the  Secretary  of  War.  Said  Act  Feb.  2,  1901,  c. 
192,  §  18,  authorized  the  Secretary  of  War  to  appoint  in  the  corps,  in  addi- 
tion to  the  200  stewards  already  allowed  by  law,  100  stewards,  with  the  pro- 
viso that  men  who  had  served  as  stewards  of  volunteer  regiments,  or  acted 
in  that  capacity  during  and  since  the  Spanish -American  War  for  more  than 
six  months  might  be  appointed  hospital  stewards  in  the  regular  army,  with 
a  further  proviso  that  all  men  so  appointed  should  be  of  good  moral  char- 
acter and  have  passed  a  satisfactory  mental  and  physical  examination.  Said 
Act  March  2,  1903,  c.  975,  provided  that  thereafter  the  Hospital  Corps 
should  consist  of  sergeants  first-class,  sergeants,  corporals,  privates  first- 
class,  and  privates,  provided  that  the  rank  and  pay  of  sergeants  first-class, 
sergeants,  and  privates  first-class  should  be  as  already  provided  by  law  for 
hospital  stewards,  acting  hospital  stewards,  and  privates  of  the  Hospital 
Corps,  provided  that  corporals  should  receive  $20  per  month,  and  privates 
$16,  with  such  increase  on  account  of  length  of  service  as  was  then  or  might 
thereafter  be  allowed  by  law  to  other  enlisted  men,  and  authorized  the  Sec- 
retary of  War  to  organize  companies  of  instruction,  ambulance  companies, 
field  hospital,  and  other  detachments  of  the  Hospital  Corps,  as  the  necessi- 
ties of  the  service  might  require. 

Hospital  stewards  attached  to  the  Medical  Department  were  provided  for 
by  R.  S.  §§  1179-1181.  and  by  Act  June  23,  1874,  c.  458,  §  4,  18  Stat.  244. 
These  sections  were  superseded  by  the  organization  of  the  Hospital  Corps 
by  Act  March  1,  1887,  c.  311,  §  1,  24  Stat.  435,  and  by  the  subsequent  pro- 
visions already  noted  above. 

The  monthly  pay  of  hospital  stewards  was  fixed  at  $50  by  a  provision  of 
Act  May  11,  1908,  c.  163,  35  Stat.  109,  which  was  superseded  by  a  provision 
of  Act  June  3,  1916,  c.  134,  §  28,  post,  §  2144a,  fixing  the  pay  of  the  various 
grades  of  the  enlisted  men  of  the  Medical  Department. 

Provisions  for  the  construction  of  quarters  for  hospital  stewards  were 
made  by  Act  Feb.  27,  1893,  c.  168,  post,  |  1985. 

The  pay  of  privates  of  the  Hospital  Corps  was  fixed  by  provisions  of  Act 
May  11,  1908,  c.  163,  35  Stat.  109,  which  provisions  were  superseded  by 
other  provisions  relating  thereto  of  Act  June  3,  1916,  c.  134,  §  28,  post, 
i  2144a. 

§  1829a.  (Act  June  3,  1916,  c.  134,  §  10.)     Enlisted  force  of  Medi- 

cal  Department. 

The  enlisted  force  of  the  Medical  Department  shall  consist  of 

the  following  personnel,  who  shall  not  be  included  in  the  effective 

strength  of  the  Army  nor  counted  as  a  part  of  the  enlisted  force 
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provided  by  law:  Master  hospital  sergeants,  hospital  sergeants, 
sergeants  (first-class),  sergeants,  corporals,  cooks,  horseshoers,  sad- 
dlers, farriers,  mechanics,  privates  (first-class),  and  privates:  Pro- 
vided, That  master  hospital  sergeants  shall  be  appointed  by  the 
Secretary  of  War,  but  no  person  shall  be  appointed  master  hospital 
sergeant  until  he  shall  have  passed  a  satisfactory  examination  un- 
der such  regulations  as  the  Secretary  of  War  may  prescribe  be- 
fore a  board  of  one  or  more  medical  officers  as  to  his  qualifications 
for  the  position,  including  knowledge  of  pharmacy,  and  demonstrat- 
ed his  fitness  therefor  by  service  of  not  less  than  twelve  months 
as  hospital  sergeant  or  sergeant,  first  class.  Medical  Department, 
or  as  sergeant,  first  class,  in  the  Hospital  Corps  now  established 
by  law;  and  no  person  shall  be  designated  for  such  examination 
except  by  written  authority  of  the  Surgeon  General :  Provided  fur- 
ther. That  original  enlistments  for  the  Medical  Department  shall 
be  made  in  the  grade  of  private,  and  reenlistments  and  promotions 
of  enlisted  men  therein,  except  as  hereinbefore  prescribed,  and  trans- 
fers thereto  from  the  enlisted  force  of  the  line  or  other  staff  depart- 
ments and  corps  of  the  Army  shall  be  governed  by  such  regula- 
tions as  the  Secretary  of  War  may  prescribe:  Provided  further. 
That  the  enlisted  men  of  the  Hospital  Corps  who  are  in  active 
service  at  the  time  of  the  approval  of  this  Act  are  hereby  trans- 
ferred to  the  corresponding  grades  of  the  Medical  Department  es- 
tablished by  this  Act:  Provided  further,  That  the  total  number  of 
enlisted  men  in  the  Medical  Department  shall  be  approximately 
equal  to,  but  not  exceed,  except  as  hereinafter  provided,  the  equiv- 
alent of  five  per  centum  of  the  total  enlisted  strength  of  the  Army 
authorized  from  time  to  time  by  law:  Provided  further,  That  in 
time  of  actual  or  threatened  hostilities,  the  Secretary  of  War  is 
hereby  authorized  to  enlist  or  cause  to  be  enlisted  in  the  Medical 
Department  such  additional  number  of  men  as  the  service  may  re- 
quire :  Provided  further.  That  the  number  of  enlisted  men  in  each 
of  the  several  grades  designated  below  shall  not  exceed,  except  as 
hereinafter  provided,  the  following  percentages  of  the  total  author- 
ized enlisted  strength  of  the  Medical  Department,  to  wit:  Master 
hospital  sergeants,  one-half  of  one  per  centum ;  hospital  sergeants, 
one-half  of  one  per  centum;  sergeants,  first  class,  seven  per  cen- 
tum; sergeants,  eleven  per  centum;  corporals,  five  per  centum; 
and  cooks,  six  per  centum:  Provided  further,  That  the  number 
or  horseshoers,  saddlers,  farriers,  and  mechanics  in  the  Medical 
Department  shall  not  exceed  one  each  to  each  authorized  ambur 
lance  company  or  like  organization:  Provided  further.  That  in 
said  department  the  number  of  privates,  first  class,  shall  not  ex- 
ceed twenty-five  per  centum  of  the  number  of  privates:  Provided 
further.  That  if  by  reason  of  a  reduction  by  operation  of  law  in 
the  authorized  enlisted  strength  of  the  Army  aforesaid  the  num- 
ber of  noncommissioned  officers  of  any  grade  in  the  Medical  De- 
partment whose  warrants  were  issued  previously  to  such  reduc- 
tion shall  for  the  time  being  exceed  the  percentage  hereinabove 
specified  for  such  grade,  no  promotion  to  such  grade  shall  be  made 
until  the  percentage  of  noncommissioned  officers  therein  shall  have 
been  reduced  below  that  authorized  for  such  grade  on  the  basis 
of  the  said  reduced  enlisted  strength,  nor  thereafter  so  as  to  make 
the  percentage  of  noncommissioned  officers  therein  in  excess  of  the 
percentage  authorized  on  the  basis  of  the  said  reduced  enlisted 
strength;  but  noncommissioned  officers  may  be  reenlisted  in  the 
grades  held  by  them  previously  to  such  reduction  regardless  of  the 
percentages  aforesaid;  and  when  under  this  provision  the  number 
of  noncommissioned  officers  of  any  grade  exceeds  the  percentage 
specified,  any  noncommissioned  officer  thereof,  not  under  charges, 
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may  be  discharged  on  his  own  application :  Provided  further,  That 

J)rivates,  first  class,  of  the  Medical  Department  shall  be  eligible 
or  ratings  for  additional  pay  as  follows :  As  dispensary  assistant, 
$2  a  month;  as  nurse,  $3  a  month;  as  surgical  assistant,  $5  a 
month :  Provided  further.  That  no  enlisted  man  shall  receive  more 
than  one  rating  for  additional  pay  under  the  provisions  of  this  sec- 
tion, nor  shall  any  enlisted  man  receive  any  additional  pay  under 
such  rating  unless  he  shall  have  actually  performed  the  duties  for 
which  he  shall  be  rated.    (39  Stat.) 

This  section  was  part  of  §  10  of  **An  act  for  making  further  and  more  ef- 
fectual provision  for  the  national  defense,  and  for  other  purposes,"  cited 
above.  The  other  parts  of  said  section  10  are  set  forth  ante,  §§  1806,  1807a, 
1815a,  and  post,  §§  1839a,  1989a. 

This  section  superseded  previous  laws  relating  to  the  Hospital  Corps.  See 
notes  under  §§  1819-1829,  ante. 

The  number  of  privates,  first  class,  fixed  by  this  section  at  not  to  exceed 
25  per  cent  of  the  number  of  privates  in  the  Corps,  was  changed  so  as  to 
make  the  number  correspond  with  the  number  of  such  privates  allowed  In 
the  Quartermaster  Corps,  by  a  provision  of  Act  Aug.  29,  1916,  c  418,  |  1, 
post,  §  1860a. 

Notes  of  Deoislons 

Extra  payw^A  private  in  the  Hospital  telephone  office  in  the  general  hospital 
Corps  of  the  army,  whose  duties  are  at  the  Presidio  of  San  Francisco,  un- 
defined by  Act  March  1,  1887,  {  5,  held  der  verbal  orders  of  the  surgeon  com- 
not  entitled  to  extra  pay  for  perform-  manding.  U.  S.  v.  Ross  (1916)  86  Sup. 
ance   of   duties   in  the   telegraph  and  Ct  198. 

(R  S.  §  1238.  Superseded.) 
This  section  provided  that  "women  may  be  employed,  instead  of  soldiers,  as 
nurses  in  general  or  permanent  hospitals,  at  such  times  and  in  such  numbers  as 
the  Surgeon-General,  or  the  medical  officer  in  charge  of  any  such  hospital,  may 
deem  proper."  It  was  superseded  by  the  establishment  of  a  Nurse  Corps  by 
Act  Feb.  2,  1901,  c  192,  {  19,  post,  {  1831. 

§  1830.  (R.  S.  §  1239.)     Matrons. 

Hospital  matrons  [and  nurses]  may  be  employed  in  post  or  reg- 
imental hospitals  in  such  numbers  as  may  be  necessary. 
Act  March  16,  1802,  c.  9,  8  4,  2  Stat  134. 

The  words  of  this  section  inclosed  in  brackets,  "and  nurses,"  were  super- 
seded by  the  establishment  of  a  Nurse  Corps  by  Act  Feb.  2,  1901,  c.  192,  { 
19,  poet,  §  1831. 

§  1831.  (Act  Feb.  2,  1901,  c.  192,  §  19.)  Nurse  Corps;  composi- 
tion; appointment  and  qualifications  of  nurses;  pay,  allow- 
ances, etc. 
The  Nurse  Corps  (female)  shall  consist  of  one  Superintendent, 
to  be  appointed  by  the  Secretary  of  War,  who  shall  be  a  graduate 
of  a  hospital  training  school  having  a  course  of  instruction  of  not 
less  than  two  years,  whose  term  of  office  may  be  terminated  at 
his  discretion,  whose  compensation  shall  be  one  thousand  eight  hun- 
dred dollars  per  annum,  and  of  as  many  chief  nurses,  nurses,  and  re- 
serve nurses  as  may  be  needed.  Reserve  nurses  may  be  assigned  to 
active  duty  when  the  emergency  of  the  service  demands,  but  shall  re- 
ceive no  compensation  except  when  on  such  duty :  Provided,  That  all 
nurses  in  the  Nurse  Corps  shall  be  appointed  or  removed  by  the 
Surgeon-General,  with  the  approval  of  the  Secretary  of  War;  that 
they  shall  be  graduates  of  hospital  training  schools,  and  shall  have 
passed  a  satisfactory  professional,  moral,  mental,  and  physical  ex- 
amination: [And  provided.  That  the  Superintendent  and  nurses 
shall  receive  transportation  and  necessary  expenses  when  traveling 
under  orders;  that  the  pay  and  allowances  of  nurses,  and  of  re- 
serve nurses,  when  on  active  service,  shall  be  forty  dollars  per 
month  when  on  duty  in  the  United  States  and  fifty  dollars  per 
month  when  without  the  limits  of  the  United  States.  They  shall 
be  entitled  to  quarters,  subsistence,  and  medical  attendance  during 
illness,  and  they  may  be  granted  leaves  of  absence  for  thirty  days, 
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with  pay,  for  each  calendar  year ;  and,  when  serving  as  chief  nurses, 
their  pay  may  be  increased  by  authority  of  the  Secretary  of  War, 
such  increase  not  to  exceed  twenty-five  dollars  per  month.]  Pay- 
ments to  the  Nurse  Corps  shall  be  made  by  the  Pay  Department. 
(31  Stat.  753.) 

This  section  was  part  of  the  act  to  increase  the  efficiency  of  the  permanent 
military  establishment,  cited  above. 

The  portions' of  this  section  inclosed  in  brackets,  relating  to  the  pay,  al- 
lowances, etc,  and  leaves  of  absence  of  the  superintendent  and  nurses,  were 
superseded  to  a  great  extent  by  provisions  of  Act  March  23,  1910,  c  115, 
post,  §  1832. 

Previous  provisions  for  employment  of  nurses  in  hospitals  were  made  by 
R.  S.  §  1238,  and  {  1239,  ante,  {  1830. 

§  1832.  (Act  March  23,  1910,  c.  115.)  Nurse  Corps;  pay  and  al- 
lowances and  leaves  of  absence  of  Superintendent  and  mem- 
bers of  Corps. 
The  Superintendent  and  members  of  the  Female  Nurse  Corps 
shall  hereafter  be  paid  at  the  following  rates:  Superintendent 
Nurse  Corps,  one  thousand  eight  hundred  dollars  per  annum ;  female 
nurses,  fifty  dollars  per  month  for  the  first  period  of  three  years'  serv- 
ice ;  fifty-five  dollars  per  month  for  the  second  period  of  three  years' 
service;  sixty  dollars  per  month  for  the  third  period  of  three  years' 
service;  and  sixty-five  dollars  per  month  after  nine  years'  service  in 
said  Nurse  Corps;  and  all  female  nurses  shall  hereafter  be  entitled, 
in  addition  to  the  rates  of  pay  as  herein  provided,  to  ten  dollars  per 
month  when  serving  beyond  the  limits  of  the  States  comprising  the 
Union  and  the  Territories  of  the  United  States  contiguous  thereto 
(excepting  Porto  Rico  and  Hawaii),  and  to  cumulative  leave  of  ab- 
sence with  pay  at  the  rate  of  thirty  days  for  each  calendar  year  of 
service  in  said  corps ;  and  when  serving  as  chief  nurses  their  pay  may 
be  increased  by  authority  of  the  Secretary  of  War,  such  increase  not 
to  exceed  thirty  dollars  per  month ;  and  the  Superintendent  shall  be 
entitled  to  the  same  allowances,  when  on  duty,  as  the  members  of  the 
Nurse  Corps.    (36  Stat.  249.) 

These  were  provisions  accompanying  appropriations  for  pay  of  the  Superin- 
tendent and  nurses  in  the  Army  appropriation  act  for  the  fiscal  year  1911, 
cited  above. 

In  the  similar  acts  for  subsequent  years  a  proviso  is  annexed  to  the  ap- 
propriation for  pay  of  the  Superintendent  **that  the  Superintendent  shall 
receive  such  allowances  of  quarters,  subsistence,  and  medical  care  during 
illness  as  may  be  prescribed  in  regulations  by  the  Secretary  of  War."  The 
provision  for  the  fiscal  year  1914  was  by  Act  March  2,  1913,  c.  93,  37  Stat 
708.  The  provision  for  the  fiscal  year  1917,  Act  Aug.  29,  1916,  c.  418,  §  1, 
is  set  forth  post,  f  1832a. 

§  1832a.  (Act  Aug.  29,  1916,  c.  418,  §  1.)     Nurse  Corps;   allow, 
ances  to  Superintendent  during  illness. 
Hereafter  the  superintendent  shall  receive  such  allowances  of 
quarters,  subsistence,  and  medical  care  during  illness  as  may  be 
prescribed  in  regulations  by  the  Secretary  of  War.    (39  Stat.) 

This  was  a  provision  of  the  army  appropriation  act  for  the  fiscal  year 
1917,  cited  above. 

This  section  superseded  similar  provisions  in  prior  army  appropriation 
acts.    See  ante,  §  1832,  and  notes  thereunder. 

§  1833.  (Act  March  3,  1911,  c.  209.)     Dental  Corps;  composition; 

appointments,  promotions,  and  rank  of  officers;  pay  and  allow* 

ances,  and  right  to  retirement;  qualifications  for  appointment; 

examinations. 
Hereafter  there  shall  be  attached  to  the  Medical  Department  a  den- 
tal corps,  which  shall  be  composed  of  dental  surgeons  and  acting 
dental  surgeons,  the  total  number  of  which  shall  not  exceed  the  pro- 
portion of  one  to  each  thousand  of  actual  enlisted  strength  of  the 
Army;  the  niunber  of  dental  surgeons  shall  not  exceed  sixty,  and  the 
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number  of  acting  dental  surgeons  shall  be  such  as  may,  from  time  to 
time,  be  authorized  by  law.  All  original  appointments  to  the  dental 
corps  shall  be  as  acting  dental  surgeons,  who  shall  have  the  same 
official  status,  pay,  and  allowances  as  the  contract  dental  surgeons  now 
authorized  by  law.  Acting  dental  surgeons  who  have  served  three 
years  in  a  manner  satisfactory  to  the  Secretary  of  War  shall  be  eligi- 
ble for  appointment  as  dental  surgeons,  and,  after  passing  in  a  satis- 
factory manner  an  examination  which  may  be  prescribed  by  the  Sec- 
retary of  War,  may  be  commissioned  with  the  rank  of  first  lieutenant 
in  the  dental  corps  to  fill  the  vacancies  existing  therein.  Officers  of 
the  dental  corps  shall  have  rank  in  such  corps  according  to  date  of 
their  commissions  therein  and  shall  rank  next  below  officers  of  the 
Medical  Reserve  Corps.  Their  right  to  command  shall  be  limited  to 
the  dental  corps.  The  pay  and  allowances  of  dental  surgeons  shall 
be  those  of  first  lieutenants,  including  the  right  to  retirement  on  ac- 
count of  age  or  disability,  as  in  the  case  of  other  officers :  Provided, 
That  the  time  served  by  dental  surgeons  as  acting  dental  or  contract 
dental  surgeons  shall  be  reckoned  in  computing  the  increased  service 
pay  of  such  as  are  commissioned  under  this  Act.  The  appointees  as 
acting  dental  surgeons  must  be  citizens  of  the  United  States  between 
twenty-one  and  twenty-seven  years  of  age,  graduates  of  a  standard 
dental  college,  of  good  moral  character  and  good  professional  edu- 
cation, and  they  shall  be  required  to  pass  the  usual  physical  examina- 
tion required  for  appointment  in  the  Medical  Corps,  and  a  profession- 
al examination  which  shall  include  tests  of  skill  in  practical  dentistry 
and  of  proficiency  in  the  usual  subjects  of  a  standard  dental  college 
course :  Provided,  That  the  contract  dental  surgeons  attached  to  the 
Medical  Department  at  the  time  of  the  passage  of  this  Act  may  be 
eligible  for  appointment  as  first  lieutenants,  dental  corps,  without  lim- 
itation as  to  age :  And  provided  further.  That  the  professional  ex- 
amination for  such  appointment  may  be  waived  in  the  case  of  con- 
tract dental  surgeons  in  the  service  at  the  time  of  the  passage  of  thts 
Act  whose  efficiency  reports  and  entrance  examinations  are  satisfac- 
tory. The  Secretary  of  War  is  authorized  to  appoint  boards  of  three 
examiners  to  conduct  the  examinations  herein  prescribed,  one  of 
whom  shall  be  a  surgeon  in  the  Army  and  two  of  whom  shall  be  se- 
lected by  the  Secretary  of  War  from  the  commissioned  dental  sur- 
geons.   (36  Stat.  1054.) 

These  were  provisions  of  the  Army  appropriation  act  for  the  fiscal  year  1912, 
cited  above. 

The  '^contract  dental  surgeons  attached  to  the  Medical  Department  at  the 
time  of  the  passage  of  this  Act/*  mentioned  in  the  second  proviso,  were  au- 
thorized by  provisions  of  Act  Feb.  2,  1901,  c.  192,  §  18,  31  Stat.  752.  The 
number  whose  employment  was  authorized  by  that  act  was  to  be  in  the  pro- 
portion of  not  to  exceed  one  for  every  one  thousand  of  the  Army,  not  exceed- 
ing thirty  in  all.  Thirty-one  dental  surgeons  were  authorized  by  the  pro- 
vision of  Act  March  2,  1907,  c.  2511,  post,  §  1834.  These  provisions  were 
superseded  by  those  of  this  act. 

Further  provisions  relating  to  dental  surgeons,  their  number,  appointment, 
rank,  pay,  and  allowances,  were  made  by  provisions  of  Act  June  3,  1916,  c 
134,  S  10,  post,  f  1833a. 

§  1833a.  (Act  June  3,  1916,  c.  134,  §  10.)     Dental  surgeons. 

The  President  is  hereby  authorized  to  appoint  and  commission, 
by  and  with  the  advice  and  consent  of  the  Senate,  dental  surgeons, 
who  are  citizens  of  the  United  States  between  the  ages  of  twenty- 
one  and  twenty-seven  years,  at  the  rate  of  one  for  each  one  thou- 
sand enlisted  men  of  the  line  of  the  Army.  Dental  surgeons  shall 
have  the  rank,  pay,  and  allowances  of  first  lieutenants  until,  they 
have  completed  eight  years'  service.  Dental  surgeons  of  itiore  than 
eight  but  less  than  twenty-four  years'  service  shall,  subject  to  such 
examination  as  tie  President  may  prescribe,  have  the  rank,  pay, 
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and  allowances  of  captains.  Dental  surgeons  of  more  than  twenty- 
four  years'  service  shall,  subject  to  such  examination  as  the  Presi- 
dent may  prescribe,  have  the  rank,  pay,  and  allowances  of  major: 
Provided,  That  the  total  number  of  dental  surgeons  with  rank,  pay, 
and  allowances  of  major  shall  not  at  any  time  exceed  fifteen:  And 
provided  further.  That  all  laws  relating  to  the  examination  of  of- 
ficers of  the  Medical  Corps  for  promotion  shall  be  applicable  to 
dental  surgeons.    (39  Stat.) 

This  section  was  part  of  S  10  of  "An  act  for  making  further  and  more 
effectual  provisions  for  the  national  defense,  and  for  other  purposes,"  <dted 
above. 

Other  provisions  relating  to  dental  surgeons,  constituting  the  Dental  Corps, 
are  contained  in  provisions  of  Act  March  8,  1911,  c.  209,  ante,  §  1833,  and  a 
provision  of  Act  March  2,  1907,  c.  2511,  post,  §  1834. 

§  1834.  (Act  March  2,  1^07,  c.  2511.)     Dental  surgeons;  detail  to 
Military  Academy. 
Hereafter  the  number  of   dental  surgeons  authorized   by   law 
shall  be  [thirty-one,]  of  which  number  one  shall  be  detailed  to  the 
United  States  Military  Academy.    (34  Stat.  1163.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  dental  surgeons  in 
the  Army  appropriation  act  for  the  fiscal  year  1908,  cited  above. 

So  much  of  this  provision  as  fixed  the  number  of  dental  surgeons  at  ''thirty- 
one,"  was  superseded  by  the  provision  that  the  number  of  dental  surgeons  in 
the  Dental  Corps  attached  to  the  Medical  Department  should  not  exceed  00,^ 
made  by  Act  March  3,  1911,  c  209,  ante,  |  1883.    See  notes  to  said  section. 

§  1835.  (R.  S.  §  1169.)     Medical  Department;  right  of  command 

of  officers. 
Officers  of  the  Medical  Department  of  the  Army  shall  not  be  en- 
titled, in  virtue  of  their  rank,  to  command  in  the  line  or  in  other  staff 
corps. 

Act  Feb.  11,  1847,  c.  8,  I  8,  9  Stat  125. 

§  1836.  (Act  July  27»  1892,  c.  270,  §  3.)     Medical  Department;  du- 
ties of  officers. 
Medical  officers  of  the  Army  may  be  assigned  by  the  Secretary 
of  War  to  such  duties  as  the  interests  of  the  service  may  demand. 
(27  Stat.  277.) 

This  was  section  3  of  an  act  entitled  "An  act  to  define  the  grade  of  cer- 
tain medical  officers  of  the  Army,  and  for  other  purposes.'* 

Preceding  sections  of  the  act,  relating  to  the  grades  of  certain  officers,  and 
to  examinations  for  promotion,  were  superseded  by  subsequent  provisions,  es- 
pecially those  of  Act  AprU  23,  1908,  c  150,  and  Act  June  3,  1916,  c  134,  § 
10,  ante,  §§  180&-1810. 

§  1837.  (R.  S.  §  1174,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 

Medical  Department;  officers  to  imite  with  officers  of  the  line 

in  superintending  cooking  by  enlisted  men. 

The  officers  of  the  Medical  Department  of  the  Army  shall  unite 

with  the  officers  of  the  line  under  such  rules  and  regulations  as  shall 

be  prescribed  by  the  Secretary  of  War  in  superintending  the  cooking 

done  by  the  enlisted  men ;  and  the  Surgeon-General  shall  promulgate 

to  the  officers  of  said  corps  such  regulations  and  instructions  as  may 

tend  to  insure  the  proper  preparation  of  the  ration  of  the  soldier. 

Act  March  3,  1863,  c.  78,  §  8,  12  Stat  744.  Act  Feb.  27,  1877,  c  69,  19 
Stat.  243. 

This  section,  as  enacted  in  the  Revised  Statutes  did  not  contain  the  clause, 
following  the  words  ''officers  of  the  line/'  "under  such  rules  and  regulations 
as  shall  be  prescribed  by  the  Secretary  of  War.**  That  clause  was  inserted  by 
amendjnent,  making  the  section  read  as  set  forth  here,  by  Act  Feb.  27,  1877, 
c  09,  I  1,  cited  above. 

Line  officers  were  required  to  superintend  the  cooking  done  for  the  unlisted 
men,  by  R.  S.  i  1234,  post,  i  2006. 
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§  1838.  (Act  July  5,  1884,  c.  217.)     Medical  Department;  medical 
officers  to  attend  families  of  officers  and  soldiers. 
The  medical  officers  of  the  Army  and  contract  surgeons  shall 
whenever  practicable  attend  the  families  of  the  officers  and  soldiers 
free  of  charge.    (23  Stat.  112.) 

This  was  a  proviso  annexed  to  the  appropriation  for  the  Medical  Depart- 
ment in  the  Army  appropriation  act  for  the  fiscal  year  1885,  cited  above. 

§  1839.  (Act  March  3,  1911,  c.  209.)  Detail  of  officer  of  Medical 
Corps  to  American  Red  Cross. 

Hereafter  the  Secretary  of  War  is  hereby  authorized  to  detail  an 
officer  of  the  Medical  Corps  to  take  charge  of  the  first-aid  depart- 
ment of  the  American  Red  Cross.    (36  Stat.  1041.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  the  Medical  De- 
partment in  the  Army  appropriation  act  for  the  fiscal  year  1912,  cited  above. 

§  1839a.  (Act  June  3,  1916,  c.  134,  §  10.)  Detail  of  officers  of  Medi- 
cal Department  to  military  relief  division  of  American  National 
Red  Cross. 

Hereafter  the  President  shall  be  authorized  to  detail  not  to  exceed 
five  officers  of  the  Medical  Department  of  the  Army  for  duty  with 
the  military  relief  division  of  the  American  National  Red  Cross. 
(39  Stat.) 

This  section  was  part  of  section  10  of  "An  act  for  making  further  and 
more  effectual  provisions  for  the  national  defense,  and  for  other  purposes," 
cited  above. 

(R.  S.  §  1151.    Superseded.) 

This  section  prescribed  the  organization  of  the  Corps  of  Engineers  author- 
ized by  R.  S.  §  1094.  It  was  superseded,  with  subsequent  provisions  relating 
to  the  organization  of  the  corps,  by  Act  Feb.  2,  1901,  c.  192,  §  22,  post.  § 
1840.  which  was  superseded  in  part  by  Act  June  3,  1916,  c  134,  f  11,  post, 
§  1842a.    See  note  to  said  sections. 

A  proviso  annexed  to  this  section,  that  no  promotion  should  be  made  to  fill 
any  vacancy  in  said  corps  above  the  rank  of  colonel,  was  repealed  by  Act 
June  30,  1879,  c.  57,  21  Stat  45. 

§  1840.  (Act  Feb.  2,  1901,  c.  192,  §  22,  as  amended,  Act  April  23, 
1904,  c.  1485.)  Composition  of  Corps  of  Engineers. 
The  Corps  of  Engineers  shall  consist  of  one  Chief  of  Engineers 
with  the  rank  of  brigadier-general,  of  ten  colonels,  sixteen  lieu- 
tenant-colonels, thirty- two  majors,  forty-three  captains,  forty-three 
first  lieutenants,  and  forty-three  second  lieutenants.  The  enlisted  force 
provided  in  section  eleven  of  this  Act,  and  the  officers  serving  with  the 
organized  battalions  thereof,  shall  constitute  a  part  of  the  line  of  the 
Army :  Provided,  That  the  Chief  of  Engineers  shall  be  appointed  as 
now  provided  by  law,  and  hereafter  vacancies  in  the  Corps  of  Engineers 
in  all  other  grades  above  that  of  second  lieutenant  shall  be  filled  by 
promotion,  according  to  seniority,  from  the  Corps  of  Engineers.  Any 
vacancies  occurring  at  any  time  in  the  g^ade  of  second  lieutenant  shall 
be  left  for  future  promotions  from  the  corps  of  cadets  at  the  United 
States  Military  Academy.    (31  Stat.  754.    33  Stat.  263.) 

This  section  was  part  of  the  act  to  increase  the  efficiency  of  the  permanent 
military  establishment,  cited  above. 

The  numbers  of  the  officers  of  various  grades  provided  for  in  the  section  as 
originally  enacted  were  changed,  and  provisions  of  a  temporary  nature  for  fill- 
ing vacancies  in  the  grades  of  first  and  second  lieutenant  were  omitted,  in  the 
amendment  of  the  section  by  Act  April  23,  1904,  c.  1485,  also  cited  above. 

The  Corps  of  Engineers  was  authorized  by  R.  S.  §  1094,  and  its  composition 
was  prescribed  by  R.  S.  |  1151,  and  by  Act  July  5,  1898,  c.  568,  30  Stat.  652, 
and  the  composition  of  the  battalion  of  engineers  and  of  each  company,  by 
R.  S.  §§  1154,  1155;  and  the  Corps,  consisting  of  the  officers  and  enlisted  men 
as  then  constituted,  was  continued  by  Act  March  2,  1899,  c,  352,  i  7,  30  Stat 
979.  These  provisions  relating  to  the  composition  of  the  corps  were  super- 
seded by  this  section,  which  were  in  turn  superseded  by  provisions  of  Act 
June  3,  1916,  c.  134,  S  H,  Post,  §  1842a;  those  relating  to  the  enlisted  force 
were  superseded  by  Act  Feb.  2,  1901,  c  192,  §  11,  post,  i  1842,  which  were 
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in  turn  superseded  by  provisions  of  Act  June  3,  1916,  c  184,  |  11,  post,  | 
1842a. 

The  Chief  of  Engineers  was  to  be  appointed  by  selection  from  the  corps  by 
R.  8. 1  1193.  Examination  and  approval  by  a  board  of  engineers  were  requir- 
ed for  promotion  in  the  corps  by  R.  S.  |$  1206,  1207,  post,  §S  1900,  1901. 
Examination  for  promotion  of  all  officers  of  the  Army  below  the  rank  of  ma- 
jor was  provided  for  by  Act  Oct  1,  1890,  c  1241,  post,  f{  1895-1897;  and 
special  provisions  for  examination  of  officers  in  the  Corps  of  Engineers  were 
made  by  Act  July  27,  1892,  c.  269,  §  2,  post,  §  1898,  as  weU  as  in  this 
section.  The  appointment  to  the  corps  of  any  officer  who  was  graduated  at 
the  head  of  his  class  at  the  Military  Academy  was  provided  for  by  Act  March 
2.  1899,  c.  352.  $  13,  30  Stat.  980 ;  which  provision  may  be  regarded  as  super- 
seded by  the  last  sentence  of  this  section  and  by  further  provisions  of  Act  Feb. 
27, 1911,  c.  166,  §  5,  post,  |  1841. 

Provisions  for  the  appointment  to  the  grade  of  second  lieutenant  in  the 
corps  from  civil  life  were  also  made  by  said  Act  Feb.  27,  1911,  c.  166,  §  6, 
post,  §  1841. 

Officers  of  the  Army  or  Navy  may  become  candidates  for  appointments  to 
the  grade  of  second  lieutenant  in  the  Corps  of  Engineers,  under  the  provi- 
sions of  said  Act  Feb.  27,  1911,  c.  166,  §  5,  post,  {  1841,  by  a  provision  of 
Act  June  3,  1916,  c.  134,  f  24,  post,  S  1842b. 

Provisions  for  the  increase  of  the  Corps  by  additional  officers  of  various 
grades,  and  for  filling  vacancies  thereby  created,  were  made  by  Act  Feb.  27, 
1911,  c.  166,  S  5,  post,  $  1841,  which  were  partly  superseded  by  provisions  of 
Act  June  3,  1916,  c.  134,  f  11,  post,  §  1842a. 

§  1841.  (Act  Feb.  27,  1911,  c.  166,  §  5.)     Corps  of  Engineers  in- 
creased;    additional  officers;    payment  of  officers  connected 
with   river   and    harbor   improvements   from    appropriations 
therefor;  details  of  assistant  engineers  in  employ  of  Engineer 
Bureau  of  War  Department ;  vacancies  in  grade  of  second  lieu- 
tenant to  be  filled  by  promotion  of  cadets  of  Military  Acade- 
my, and  by  appointments  from  civil  life;    qualifications  and 
examinations  of  civilians  for  appointment. 
The  Corps  of  Engineers  of  the  United  States  Army  is  hereby 
increased  by  five  colonels,  six  lieutenant  colonels,  nineteen  ma- 
jors, seventeen  captains,  and  thirteen  first  lieutenants.     The  in- 
crease in  each  grade  hereby  provided  for  shall  be  extended  over  a 
period  of  five  years  as  nearly  as  practicable,  and  the  original  vacan- 
cies hereby  created  in  each  grade  shall  be  filled  by  promotion  from 
the  next  lower  grade  in  accordance  with  existing  law:     Provided, 
That  officers  of  the  Corps  of  Engineers,  when  on  duty  under  the 
Chief  of  Engineers,  connected  solely  with  the  work  of  river  and  har- 
bor improvements  may,  while  so  employed,  be  paid  their  pay  and 
commutation  of  quarters  from  the  appropriations  for  the  work  or 
works  upon  which  they  are  employed :    Provided  further.  That  when- 
ever it  shall  be  necessary,  in  order  to  properly  prosecute  works  of 
river  and  harbor  improvemeht,  the  Chief  of  Engineers  is  authorized 
to  detail  for  duty  in  charge  of  river  and  harbor  districts  or  as  mem- 
bers of  boards  of  engineers  any  assistant  engineers  in  the  employ  of 
the  Engineer  Bureau  of  the  War  Department.     Vacancies   in  the 
grade  of  second  lieutenant  in  the  Corps  of  Engineers  shall  hereafter 
be  filled,  as  far  as  may  be  consistent  with  the  interests  of  the  military 
service,  by  promotions  from  the  Corps  of  Cadets  at  the  United  States 
Military  Academy :    Provided,  That  vacancies  remaining  in  any  fiscal 
year  after  the  assignment  of  cadets  of  the  class  graduating  in  that 
fiscal  year  may  be  filled  from  civil  life  as  hereinafter  provided :    And 
provided  further,    That  the  proportion  of  any  graduating  class  as- 
signed to  the  Corps  of  Engineers  shall  not  be  less  than  the  proportion 
which  the  total  number  of  officers  authorized  at  date  of  graduation 
for  that  corps  bears  to  the  total  number  of  officers  authorized  at  same 
date  for  all  branches  of  the  Army  to  which  cadets  are  eligible  for 
promotion  upon  graduation,  except  when  such  a  proportionate  num- 
ber is  more  than  the  number  of  vacancies  existing  at  date  of  gradu- 
ation plus  the  number  of  retirements  due  to  occur  in  the  Corps  of 
Engineers  prior  to  the  first  day  of  the  following  January.    To  be- 
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come  eligible  for  examination  and  appointment,  a  civilian  candidate 
for  the  appointment  as  second  lieutenant  must  be  an  unmarried  citizen 
of  the  United  States  between  the  ages  of  twenty-one  and  twenty- 
nine,  who  holds  a  diploma  showing  graduation  in  an  engineering 
course  from  an  approved  technical  sdiool,  and  is  eligible  for  appoint- 
ment as  a  junior  engineer  under  the  Engineer  Bureau  of  the  War 
I>epartment.  Selection  of  eligible  civilians  for  appointment,  includ- 
ing term  of  probation,  shall  be  made  as  the  result  of  such  competi- 
tive examination  into  the  mental,  moral,  and  physical  qualifications, 
and  under  such  rules  and  regulations  as  shall  be  recommended  by  the 
Chief  of  Engineers  and  approved  by  the  Secretary  of  War.  (36 
Stat.  957.) 

This  section  was  part  of  the  river  and  harbor  appropriation  act  cited  above. 
Other  provisions  relating,  to  the  composition  of  the  Corps  of  Engineers  are 
contained  in  Act  Feb.  2,  1901,  c.  192,  §  22,  as  amended  by  Act  April  23,  1904, 
c.  1485,  ante,  §  1840,  and  Act  June  3,  1916,  c.  134,  §  11,  post,  {  1842a,  and  re- 
lating to  promotions  in  the  Corps  by  said  Act  Feb.  2,  1901,  c.  192,  |  22,  as 
amended  by  Act  April  23,  1904,  c.  1485,  ante,  |  1840,  and  a  provision  of  Act 
June  3,  1916,  c.  134,  §  24,  post,  §  1842b. 

The  President  was  authorized  to  detail  any  officer  in  the  Engineer  Corps  in 
the  Army  to  perform  service  under  the  act  empowering  the  President  to  locate 
and  construct  a  railroad  in  Alaska,  by  Act  March  12,  1914,  c.  37,  §  1,  post, 
i  3593a. 

(R.  S.  §§  1154,  1155.  Superseded.) 
These  sections  prescribed  the  composition  of  the  battalion  of  engineer  soldiers 
authorized  by  R.  S.  §  1094,  and  of  each  company  thereof.  They  were  super- 
seded, with  subsequent  provisions  relating  to  the  enlisted  force  of  the  corps, 
by  Act  Feb.  2,  1901,  c  192,  §  11,  post,  |  1842 ;  and  under  section  22  of  that 
act  the  enlisted  force  and  the  officers  serving  therewith  constitute  part  of  the 
line  of  the  army.  Said  provisions  were  in  turn  superseded  by  a  provision  of 
Act  June  3, 1916,  c.  134,  $  11,  post,  §  1842a.  See  notes  to  said  section  11  and 
to  section  22  of  said  act,  post,  §  1842,  and  ante,  §  1840. 

§  1842.  (Act  Feb.  2,  1901,  c.  192,  §  11.)  Composition  of  enlisted 
force  of  Corps  of  Engineers. 
The  enlisted  force  of  the  Corps  of  Engineers  shall  consist  of 
one  band  and  three  battalions  of  engineers.  The  engineers  band 
shall  be  organized  as  now  provided  t^y  law  for  bands  of  infantry 
regiments.  Each  battalion  of  engineers  shall  consist  of  one  sergeant- 
major,  one  quartermaster-sergeant,  and  four  companies.  Each  com- 
pany of  engineers  shall  consist  of  one  first  sergeant,  one  quarter- 
master-sergeant, with  the  rank,  pay,  and  allowances  of  sergeant,  eight 
sergeants,  ten  corporals,  two  musicians,  two  cooks,  thirty-eight  first- 
class  and  thirty-eight  second-class  privates :  Provided,  That  the  Presi- 
dent may,  in  his  discretion,  increase  the  number  of  sergeants  in  any 
company  of  engineers  to  twelve,  the  number  of  corporals  to  eighteen, 
the  number  of  first-class  privates  to  sixty-four,  and  the  number  of 
second-class  privates  to  sixty-four,  but  the  total  number  of  enlisted 
men  authorized  for  the  whole  Army  shall  not,  at  any  time,  be  ex- 
ceeded :  And  provided,  That  officers  detailed  from  the  Corps  of  En- 
gineers to  serve  as  battalion  adjutants  and  battalion  quartermasters 
and  commissaries  shall,  while  so  serving,  receive  the  pay  and  allow- 
ances herein  authorized  for  battalion  staff  officers  of  infantry  regi- 
ments.   (31  Stat.  750.) 

This  section  was  part  of  the  act  to  increase  the  efficiency  of  the  permanent 
military  establishment,  cited  above. 

A  Ck>rp8  of  Engineers  was  authorized  by  R.  S.  §  1094,  and  subsequent  stat- 
utes, by  section  1  of  this  act,  ante,  $  1717,  and  by  Act  June  3,  1916,  c.  134, 
§  1,  ante,  {  1717a.  The  composition  of  the  corps  was  prescribed  by  R.  S.  8  1151, 
and  by  Act  July  5,  1898,  c.  568,  30  Stat.  652,  and  the  composition  of  the  bat- 
talion of  engineers  and  of  each  company  by  R.  S.  S§  1154,  1155. 

An  increase  of  the  enlisted  strength  in  time  of  war  was  authorized  by  Act 

April  26,  1898,  c.  191,  |  3,  30  Stat.  365.    The  corps,  consisting  of  the  officers 

and  enlisted  men  as  then  constituted,  was  continued  by  Act  March  2,  1899,  c. 

352,  J  7,  80  Stat  977. 

These  provisions  relating  to  the  enlisted  force  were  superseded  by  this  sec- 
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tion ;  tbose  relating  to  the  composition  of  the  corps  were  anpereeded  by  section 
22  of  this  act,  ante,  S  1840,  which  provisions  were  in  turn  superseded  by  Act 
June  3,  1916,  c.  134,  f  11,  post,  §  1842a.  The  provisions  referred  to  in  this 
section  for  the  organization  of  bands  of  infantry  regiments  were  those  of  Act 
March  2,  1899,  c.  352,  $  4,  ante,  f  1739,  which  were  in  turn  superseded  by 
Act  June  3,  1916,  c  134,  §  17,  ante,  §  1738a. 

The  enlisted  force  provided  for  in  this  section  and  the  oflScers  serving  there- 
with constitute  part  of  the  line  of  the  Army,  by  section  22  of  this  act,  ante, 
§  1840,  and  also  by  Act  June  3, 1916,  c.  134,  §  11,  post,  S  1842a. 

§  1842a.  (Act  June  3,  1916,  c.  134,  §  11.)  The  Corps  of  Engi- 
neers[;  regiments;  battalions;  companies;  band;  mounted 
battalions  and  companies;  part  of  line  of  Army]. 

The  Corps  of  Engineers  shall  consist  of  one  Chief  of  Engineers, 
with  the  rank  of  brigadier  general ;  twenty-three  colonels ;  thirty 
lieutenant  colonels;  seventy-two  majors;  one  hundred  and  fifty- 
two  captains;  one  hundred  and  forty-eight  first  lieutenants;  seven- 
ty-nine second  lieutenants;  and  the  enlisted  men  hereinafter  enu- 
merated. The  Engineer  troops  of  the  Corps  of  Engineers  shall  con- 
sist of  one  band,  seven  regiments,  and  two  mounted  battalions. 

Each  regiment  of  Engineers  shall  consist  of  one  colonel ;  one  lieu- 
tenant colonel;  two  majors;  eleven  captains;  twelve  first  lieu- 
tenants; six  second  lieutenants;  two  master  engineers,  senior 
grade;  one  regimental  sergeant  major;  two  regimental  supply  ser- 
geants ;  two  color  sergeants ;  one  sergeant  bugler ;  one  cook ;  one 
wagoner  for  each  authorized  wagon  of  the  field  and  combat  train, 
and  two  battalions. 

Each  battalion  of  a  regiment  of  Engineers  shall  consist  of  one 
major,  one  captain,  one  battalion  sergeant  major;  three  master 
engineers,  junior  grade;  and  three  companies.  Each  Engineer 
company  (regjimental^  shall  consist  of  one  captain ;  two  first  lieu- 
tenants; one  second  lieutenant;  one* first  sergeant;  three  sergeants, 
first  class;  one  mess  sergeant;  one  supply  sergeant;  one  stable 
sergeant;  six  sergeants;  twelve  corporals;  one  horseshoer;  two 
buglers;  one  saddler;  two  cooks;  nineteen  privates,  first  class; 
and  fifty-nine  privates :  Provided,  That  the  President  may,  in  his 
discretion,  increase  a  regiment  of  Engineers  by  two  master  en- 
gineers, senior  grade,  and  two  sergeants;  each  battalion  of  a  regi- 
ment of  Engineers  by  three  master  engineers,  junior  grade;  and 
each  Engineer  company  (regimental)  by  two  sergeants,  six  cor- 
porals, one  cook,  twelve  privates,  first  class,  and  thirty-four  pri- 
vates. 

The  Engineer  band  shall  consist  of  one  band  leader;  one  assistant 
band  leader;  one  first  sergeant;  two  band  sergeants;  four  band 
corporals ;  two  musicians,  first  class ;  four  musicians,  second  class ; 
thirteen  musicians,  third  class ;  and  two  cooks. 

Each  battalion  of  mounted  Engineers  shall  consist  of  one  major; 
five  captains;  seven  first  lieutenants;  three  second  lieutenants; 
one  master  engineer,  senior  grade;  one  battalion  sergeant  major; 
one  battalion  supply  sergeant ;  three  master  engineers,  junior  grade ; 
one  corporal ;  one  wagoner  for  each  authorized  wagon  of  the  field 
and  combat  train;  and  three  mounted  companies.  Each  mounted 
Engineer  company  shall  consist  of  one  captain;  two  first  lieu- 
tenants ;  one  second  lieutenant ;  one  first  sergeant ;  two  sergeants, 
first  class;  one  mess  sergeant;  one  supply  sergeant;  one  stable 
sergeant ;  four  sergeants ;  eight  corporals ;  two  horseshoers ;  one 
saddler ;  two  cooks ;  two  buglers ;  twelve  privates,  first  class ;  and 
thirty-seven  privates:  Provided,  That  the  President  may,  in  his 
discretion,  increase  the  battalions  of  mounted  Engineers  by  one 
master  engineer,  senior  grade;  two  sergeants;  and  three  master 
engineers,  junior  grade;  and  a  mounted  Engineer  company  by  two 
sergeants ;  three  corporals ;  eight  privates,  first  class ;  and  twenty- 
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four  privates:  Provided  further,  That  appropriate  officers  to  com- 
mand the  regiments,  battalions,  and  companies  herein  authorized 
and  for  duty  with  and  as  staff  officers  of  such  organizations  shall  be 
detailed  from  the  Corps  of  Engineers,  and  shall  not  be  in  excess  of 
the  numbers  in  each  grade  enumerated  in  this  section.  The  enlist- 
ed force  of  the  Corps  of  Engineers  and  the  officers  serving  there- 
with shall  constitute  a  part  of  the  line  of  the  Army.    (39  Stat.) 

This  was  section  11  of  "An  act  for  making  further  and  more  effectual  provi- 
sion for  the  national  defense  act,  and  for  other  purposes,"  cited  above. 

This  section  superseded  most  of  the  provisions  of  Act  Feb.  2,  1901,  c.  192,  § 
22,  as  amended  by  Act  April  23,  1904,  c.  1485,  ante,  |  1840,  and  Act  Feb.  2, 
1901,  c  192,  §  11,  ante,  §  1842,  and  also  a  portion  of  Act  Feb.  27,  1911,  c 
166,  §  5,  ante,  §  1841.  See  said  sections  and  notes  thereunder.  This  section 
also  superseded  R.  S.  $  1156,  post,  §  1843. 

§  1842b.  (Act  June  3,  1916,  c.  134,  §  24.)     Appointments  to  grade 
of  second  lieutenant  in  Corps  of  Engineers. 

Appointments  to  the  grade  of  second  lieutenant  in  the  Corps  of 
Engineers  including  those  created  by  this  Act,  shall  continue  to  be 
made  as  now  provided  by  law,  but  that  officers  of  the  Army  or  Navy 
of  the  United  States  may  become  candidates  for  said  appointments 
under  the  provisions  of  section  five  of  the  Act  of  Congress  ap- 
proved February  twenty-seventh,  nineteen  hundred  and  eleven, 
without  previously  vacating  their  commissions  as  officers  and  that 
the  Secretary  of  War  may,  in  his  discretion,  allow  persons  to  be- 
come candidates  without  previously  establishing  eligibility  for  ap- 
pointment as  junior  engineer  under  the  Engineer  Bureau  of  the 
War  Department.    (39  Stat.) 

This  was  a  provision  of  section  24  of  "An  act  for  making  further  and  more 
effectual  provision  for  the  national  defense,  and  for  other  purposes,**  cited 
above. 

Act  Feb.  27,  1911,  c.  166,  §  5,  mentioned  in  this  section,  is  set  forth  ante,  § 
1841. 

Other  provisions  relating  to  promotions  in  the  Corps  of  Engineers  are  con- 
tained in  Act  Feb.  2,  1901,  c.  192,  §  22,  as  amended  by  Act  April  23,  1904,  c. 
1485,  ante,  I  1840,  and  Act  Feb.  27,  1911,  c  166,  §  6,  ante,  {  1841.  See  said 
sections,  and  notes  thereunder.  « 

§  1843.  (R.  S.  §  1156.)     Corps  of  Engineers;  detail  of  officers  for     • 
enlisted  force. 
A  battalion-adjutant,  a  battalion-quartermaster,  and  appropriate 
officers  to  command  the  companies  and  battalion  of  engineer  soldiers, 
shall  be  detailed  from  the  Corps  of  Engineers. 

Act  May  15,  1846,  c.  21,  §  4,  9  Stat  13.  Act  Aus:.  3,  1861,  c.  42,  §  4,  12 
Stat  287.  Act  Aug.  6,  1861,  c.  57,  §  2,  12  Stat  317.  Act  July  28,  18G6, 
c.  299,  I  20,  14  Stat  335. 

This  section  was  practically  superseded  by  a  provision  of  Act  June  3,  1916, 
c  134,  I  11,  ante,  §  1842a. 

Provisions  relating  to  the  pay,  etc.,  of  officers  detailed  from  the  Corps  to 
serve  as  battalion  staff  officers,  were  made  by  Act  Feb.  2,  1901,  c  192,  {  11, 
ante,  §  1842. 

§  1844.  (R.  S.  §  1157.)     Corps  of  Engineers;    duties  of  enlisted 
men. 

The  enlisted  men  of  the  engineer  battalion  shall  be  instructed  in 
and  perform  the  duties  of  sappers,  miners,  and  pontoniers,  and  shall 
aid  in  giving  practical  instruction  in  those  branches  at  the  Military 
Academy.  They  may  be  detailed  by  the  Chief  of  Engineers  to  over- 
see and  aid  laborers  upon  fortifications  and  other  works  in  charge  of 
the  Engineer  Corps,  and,  as  fort-keepers,  to  protect  and  repair  fin- 
ished fortifications. 

Act  May  15,  1846,  c  21,  §  4,  9  Stat.  13.  Act  Aug.  3,  1861,  c.  42,  {  4,  12 
Stat  287.  Act  Aug.  6,  1861,  c  57,  |  2,  12  Stat  317.  Act  March  3,  1863, 
c  78,  i  1,  12  Stat  743. 
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§  1845.  (R,  S.  §  1152.)  Corps  of  Engineers;  regulations  of  sup- 
plies. 
The  Chief  of  Engineers  is  authorized,  with  the  approval  of  the 
Secretary,  of  War,  to  regulate  and  determine  the  number,  quality, 
form,  and  dimensions  of  the  necessary  vehicles,  pontoons,  tools,  im- 
plements, arms,  and  other  suppHes  for  the  use  of  the  battalion  of 
engineer  soldiers. 

Act  May  15,  1846,  c.  21,  §  5,  9  Stat.  13.  Act  Aug.  8,  1861,  c.  42.  §  4.  12 
Stat  287.  Act  Aug.  6,  1861,  c  67,  §  2,  12  Stat.  317.  Act  July  28,  1866,  a 
299,  {  20,  14  Stat.  835. 

Notes  of  Decisions 

Powers   of   chief  of   englneersw^The  tion  of  wharves  along  the  river  front 

chief  of  engineers  of  the  army  is  not  of    the    city    of    Washington,    D.    0. 

and   never   has   been   vested  with   au-  (1886)  18  Op.  Atty.  Gen.  441. 
thority  to  grant  licenses  for  the  erec- 

§  1846.  (R.  S.  §   1153.)     Corps  of  Engineers;    disbursements  of 
moneys  applicable  to  works  under  construction. 

It  shall  be  the  duty  of  the  engineer  superintending  the  construction 
of  a  fortification,  or  engaged  about  the  execution  of  any  other  pub- 
lic work,  to  disburse  the  moneys  applicable  to  the  same ;  but  no  com- 
pensation shall  be  allowed  him  for  such  disbursement. 

Act  July  6,  1838,  c  162,  f  27,  6  Stat  260.  Act  July  7,  1838,  c.  194,  5 
Stat  308. 

Notes  of  Deoisions 

Repeal.— This  section  was  not  re-  ing  the  hands.  (1863)  9  Op.  Atty. 
pealed  expressly  or  by  implication  by      Gen.  463. 

^^L^'^'^^/i^fifim^^io''' A^^'  A,^'  ^!i»  Compensation  for  dlsbursement^The 

I    6660.      (1889)    19    Op.    Atty.    Gen.  Ueutenant-colonel  of  the  Corps  of  Engi- 

*^'  neers,  in  charge  of  the  construction  of 

Disbursement  of  moneys.— This  sec-  the  State,  War,  and  Navy  Building,  who 

tion  does  not  seem  to  prevent  an  officer  was  directed  by  the  Secretary  of  War, 

of  the  engineer  corps,  other  than  the  acting  under  Act  March  3,  1875  (post, 

engineer   superintending   the   construe-  §  66C0),  to  disburse  the  appropriations 

tion,  etc.,  from  being  directed  and  au-  made  from  time  to  time  for  that  build- 

thorized   to    disburse    the   moneys    for  ing,  is  not  entitled  to  compensation  at 

the    work    under    construction.      The  the  rate  of  three- eighths  of  1  per  cent 

^'superinlendence"    of    a    work    means  upon  the  amount  of  money  disbursed  by 

its    oversight,    direction,    care,    or    in-  him,  said  claim  being  controlled  by  the 

specdon,  and  does  not  imply  the  pow-  provisions  of  this  section.     (1889)   19 

er  of  contracting  for  the  work  or  pay-  Op.  Atty.  Gen.  425. 

may  purchase  a  patented  device.    Ber- 

§  1847.  (R.  S.  §  1158.)     Corps  of  Engineers;  limits  of  duty. 

Engineers  shall  not  assume  nor  be  ordered  on  any  duty  beyond 
the  line  of  their  immediate  profession,  except  by  the  special  order  of 
the  President.    They  may,  at  the  discretion  of  the  President,  be  trans- 
ferred from  one  corps  to  another,  regard  being  paid  to  rank. 
Act  AprU  10,  1806,  c.  20,  art.  63,  2  Stat.  367. 

The  detail  of  officers  of  the  Engineer  Corps,  for  consultation  or  to  superin^ 
tend  the  construction  or  repair  of  any  aid  to  navigation  was  authorized  by 
Act  June  17,  1910,  c.  301,  §  11,  post,  §  8434. 

Officers  of  the  Army  and  Navy  were  to  be  employed,  as  far  as  compatible 
with  the  successful  prosecution  of  the  work,  in  the  coast  survey,  by  R.  S.  {| 
4684,  4687,  post,  §{  8553,  8556. 

The  organization  of  a  board  of  five  engineer  officers  required  to  perform  the 
duties  imposed  by  the  Chief  of  Engineers,  and  to  consider  and  report  on  aU 
reports  and  surveys  for  river  and  harbor  improvements,  was  provided  for 
by  Act  June  13,  1902,  c.  1079,  {  3,  post,  {  9863. 

Notes  of  Deoisions 

Repeals— Act  March  4,  1909,  |  9,  post,  to  assign  such  engineers  to  any  duty. 

i  6782,  does  not  operate  to  either  re-  (1910)  28  Op.  Atty.  Gen.  270. 
peal  any  portion  of  this  section  or  to 

revoke  the  implied  power  there  given  Order  for  duty.— Officers  of  the  cn- 

to   the    President   to   order   army   en-  gineer  corps  of  the  army  may  be  or- 

gineers  to  any  duty,  nor  does  it  cur-  dered  to  any  duty  in  the  line  of  their 

tail  his  power  hereunder,  or  otherwise,  profession.      The   President   may    de- 
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tail  officers  of  the  engineer  corps  to  Limits   of   daty.— The   oyersigbt   and 

act  as  experts  at  a  hearing  involving  inspection  of  a  public  work,  requiring 

the  granting  of  a  permit  to  the  city  and  science  and  skill  to  construct  it,  is  the 

county   of   San   Francisco    to   use    the  appropriate    duty    of   an    engineer,    as 

Hetch  Hetchy  Valley,  in  the  Yosemite  also  the  disbursement  of  public  moneys 

National  Park,  for  maintaining  a  water  applicable  to  ahy  such  work  about  the 

supply  for  municipal  purposes.     (1910)  execution  of  which  an  engineer  may  be 

28  Op.  Atty.  Gen.  270.  engaged.    (1860)  9  Op.  Atty.  (Sen.  463. 

(R.  S.  §  1159.  Superseded.) 
This  section  prescribed  the  organization  of  the  Ordnance  Department,  au- 
thorized by  R.  S.  {  1094.  It  was  superseded,  with  provisions  of  subsequent 
acts  relating  to  the  organization  of  the  commissioned  force  of  the  Department, 
by  Act  Feb.  2,  1901,  c.  192,  §  23,  31  Stat.  754,  which  section  was  superseded 
by  Act  June  25,  1906,  c.  3526,  5  1,  34  Stat.  455,  which  section  was  superseded 
by  Act  June  3,  1916,  c.  134,  §  12.  post,  $  1848,  and  by  section  2  of  said  Act 
June  25,  1906,  c.  3526,  post,  §  1849. 

§  1848.  (Act  June  3,  1916,  c.  134,  §  12.)  The  Ordnance  Depart- 
ment[;  ordnance  sergeants;  appointments  to  fill  vacancies  in 
commissioned  personnel;  details  of  officers  from  Army  at 
large]. 
The  Ordnance  Department  shall  consist  of  one  Chief  of  Ordnance, 
with  the  rank  of  brigadier  general ;  ten  colonels ;  fifteen  lieutenant 
colonels;  thirty-two  majors;  forty-two  captains;  forty-two  first 
lieutenants ;  the  ordnance  sergeants,  as  now  authorized  by  law,  and 
such  other  enlisted  men  of  grades  now  authorized  by  law  as  the 
President  may  direct :  Provided,  That  ordnance  sergeants  shall  be 
selected  by  the  Secretary  of  War  from  the  sergeants  of  the  line  or 
Ordnance  Department  who  shall  have  served  faithfully  for  eight 
years,  including  four  years  in  the  grade  of  noncommissioned  officer : 
i^rovided  further,  That  vacancies  which  may  occur  in  the  commis- 
sioned personnel  of  the  Ordnance  Department  shall  be  subject  to 
the  provisions  of  sections  twenty-six  and  twenty-seven  of  the  Act 
approved  February  second,  nineteen  hundred  and  one,  the  Acts  ap- 
proved June  twenty-fifth,  nineteen  hundred  and  six,  and  February 
twenty-fourth,  nineteen  hundred  and  fifteen,  and  Acts  amendatory 
thereof  relating  to  the  Ordnance  Department:  Provided  further, 
That  hereafter  the  Secretary  of  War  is  authorized  to  detail  not  to 
exceed  thirty  lieutenants  from  the  Army  at  large  for  duty  as  student 
officers  in  the  establishments  of  the  Ordnance  Department  for  a 
period  of  two  years ;  and  the  completion  of  the  prescribed  course 
of  instruction  shall  constitute  the  examination  for  detail  in  the  Ord- 
nance Department.    (39  Stat.) 

This  was  section  12  of  "An  act  for  making  further  and  more  effectual  pro- 
vision  for  the  national  defense,  and  for  other  purposes/'  cited  above. 

The  Ordnance  Department  was  authorized  by  R.  S.  §  1094,  and  its  organiza- 
tion was  prescribed  by  R.  S.  {  1159,  and  the  composition  of  the  enlisted  force 
by  R.  S.  §  1162;  changes  in  the  organization  and  in  the  grades  and  number 
of  the  officers  thereof  were  made  by  Act  June  23,  1874,  c.  485,  §  5,  18  Stat 
245.  and  Act  July  7,  1898,  c.  582,  30  Stat  720;  and  the  Department,  con- 
sisting of  the  officers  and  enlisted  men  as  then  constituted,  was  continued 
by  Act  March  2,  1899,  c.  352,  §  7,  30  Stot  979.  All  these  provisions,  other 
than  those  relating  to  the  enlisted  force,  were  superseded  by  Act  Feb.  2, 
1901,  c.  192,  {  23,  31  Stat  754,  and  that  section  was  superseded  by  Act  June 
25,  1906,  c.  8526,  §  1,  34  Stat.  455,  which  said  section  was  superseded  by  this 
section. 

Provisions  relating  to  the  enlisted  men  of  the  Ordnance  Department,  includ- 
ing ordnance-sergeants,  were  made  by  R.  S.  |$  1109,  1162,  and  1163,  post,  f§ 
1851,  1853,  and  R.  S.  1 1110,  superseded  by  this  section. 

Sections  26  and  27  of  Act  Feb.  2,  1901,  c.  192,  mentioned  in  this  section,  are 
set  forth  post,  |§  1905,  1908;  Act  Jan.  25,  1906,  c.  3526,  {  2,  also  mentioned 
in  this  section,  is  set  forth  post,  |  1849 ;  and  Act  Feb.  24,  1915,  c.  54,  also 
mentioned  in  this  section,  is  set  forth  post,  1 1906a« 
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§  1848a.  (Act  July  7,  1898,  c.  582.)     Staff  of  army  or  corps  com- 
mander and  of  division  commander,  may  include  chief  ordnance 
officer. 
A  chief  ordnance  officer  may  be  assigned  to  the  staff  of  an  army 
or  a  corps  commander,  and  while  so  assigned  shall  have  the  rank, 
pay,  and  allowances  of  a  lieutenant-colonel.    A  chief  ordnance  of- 
ficer may  be  assigned  to  the  staff  of  a  division  commander,  and 
while  so  assigned  shall  have  the  rank,  pay,  and  allowances  of  a 
major.     (30  Stat.  720.) 

These  provisions  were  part  of  an  act  entitled  "An  act  to  increase  the  force 
of  the  Ordnance  Department,"  which  amended  section  5  of  Act  June  23,  1874, 
c.  458,  §  5,  18  Stat.  245,  relating  to  the  composition  of  the  Ordnance  Depart- 
ment, by  making  different  provisions  in  regard  thereto,  and  added  the  provi- 
sions set  forth  here. 

(R.  S.  §  1160.  Superseded.) 
This  section  required  examination  and  approval  by  a  board  of  ordnance 
officers  for  a  commission  as  ordnance  officer;  and  Act  June  23,  1874,  c.  458,  § 
5,  18  Stat.  245,  which  provided  for  filling  vacancies  in  the  grade  of  lieutenant 
in  the  Department,  that  being  the  lowest  grade  authorized  by  that  act,  by 
transfer  from  the  line  of  the  Army,  also  provided  that  no  appointment  or 
promotion  in  ,the  Department  should  be  made  until  the  officer  or  person  so 
appointed  or  promoted  should  have  passed  a  satisfactory  examination  before 
a  board  of  ordnance  officers.  These  provisions  were  superseded  by  Act  Feb.  2, 
1901,  c  192,  §  26,  post,  |  1905,  which  provided  for  filling  vacancies  in  the 
Department  by  details  from  the  line,  under  such  system  of  examination  as 
the  President  should  from  time  to  time  prescribe.  Further  provisions  relat- 
ing to  such  details,  and  requiring  therefor  the  recommendation  of  a  board 
of  ordnance  officers,  and  at  least  one  examination,  open  to  competition,  were 
made  by  Act  June  25,  1906,  c  3526,  §  2,  post,  1849,  and  by  Act  June  8,  1916, 
c.  134,  I  12,  ante,  §  1848. 

§  1849.  (Act  June  25,  1906,  c.  3526,  §  2.)  Ordnance  Department; 
details  of  officers  from  Army  at  large. 
Details  to  the  Ordnance  Department  under  the  provisions  of  the 
Act  of  February  second,  nineteen  hundred  and  one,  may  be  made 
from  the  Army  at  large  from  the  grade  in  which  the  vacancy  exists, 
or  from  the  grade  below:  Provided,  That  no  officer  shall  be  so 
detailed  except  upon  the  recommendation  of  a  board  of  ordnance  offi- 
cers, and  after  at  least  one  examination,  which  shall  be  open  to  com- 
petition: And  provided  further.  That  officers  so  detailed  in  grades 
below  that  of  major  shall  not  be  again  eligible  for  such  detail  until 
after  they  shall  have  served  for  at  least  one  year  out  of  that  department. 
(34  Stat.  455.) 

This  section  superseded  previous  similar  provisions,  relating  to  such  de- 
tails to  the  grade  of  first  lieutenant  only,  of  Act  March  2,  1903,  c.  975,  32 
Stat.  942. 

The  provisions  of  Act  Feb.  2,  1901.  c.  192,  |  26,  for  details  to  the  Ordnance 
Department,  mentioned  in  this  section,  are  set  forth  post,  §  1905.  Said  sec- 
tion, as  well  as  this  section,  and  section  27  of  said  Act  Feb,  2,  1901,  c.  192, 
post,  §  1908,  and  Act  Feb.  24,  1915,  c.  54,  post,  §  3906b.  are  made  applicable 
to  the  filling  of  vacancies  in  the  commissioned  personnel  of  the  Ordnance  De- 
partment by  a  provision  of  Act  June  3,  1916,  c.  134,  §  12,  ante,  §  1848. 

The  rank  in  their  respective  grades  of  officers  serving  by  detail  in  the  De- 
partment was  regulated  by  a  provision  of  Act  March  3,  1909,  c.  252,  post, 
§  1850. 

§  1850.  (Act  March  3,  1909,  c.  252.)  Ordnance  Department;  rank 
of  officers  serving  by  detail. 
Hereafter  officers  serving  by  detail  in  the  Ordnance  Department,  un- 
der the  Acts  of  February  second,  nineteen  hundred  and  one,  and  June 
twenty-fifth,  nineteen  hundred  and  six,  shall  take  rank  in  their  respec- 
tive grades  from  the  dates  of  their  rank  under  their  original  detail  in 
said  grades.    (35  Stat.  751.) 

This  was  a  provision  under  the  head  ''Ordnance  Department"  in  the  Army 
appropriation  act  for  the  fiscal  year,  1910,  cited  above.    The  proyiaioiis  of 
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Act  Feb.  2,  1901,  c  192,  |  26,  mentioned  therein,  are  set  forth  poet,  §  1905, 
and  those  of  Act  Jane  25,  1906,  c  3526,  i  2,  also  mentioned  therein,  are  set 
forth  ante,  §  1849. 

(R.  S.  §  1161.  Superseded.) 
This  section  provided  that  any  number,  not  exceeding  six,  of  the  ordnance 
storekeepers  might  be  authorized  to  act  as  paymasters  at  armories  and  ar- 
senals. Thirteen  ordnance  storekeepers  were  authorized  by  R.  S.  §  1159,  one 
at  Springfield  Armory,  with  the  rank  of  major  of  cavalry;  the  others  with 
the  rank  of  captain  of  cavalry.  The  grade  was  not  included  in  the  provisions 
for  reorganization  of  the  department  of  Act  June  23,  1874,  c  458^  §  5,  18 
Stat.  245,  and  therefore,  under  section  7  of  that  act,  it  ceased  to  exist  on 
becoming  vacant  The  appointment  of  an  ordnance  storekeeper  was  authorized 
by  Act  May  1,  1882,  c.  Ill,  22  Stat.  52,  and  he  had  the  rank  of  major  by  a 
provision  of  Act  June  6,  1896,  c.  338,  29  Stat.  258;  but  the  office  was  to 
cease,  on  the  occurrence  of  a  vacancy  therein,  by  Act  Feb.  2,  1901,  c  192,  § 
1,  ante,  §  1717;  and  thereby  the  provisions  of  this  section,  as  well  as  those 
of  the  other  acts  mentioned  above  relating  to  ordnance  storekeepers,  became 
inoperative. 

§  1851.  (R.  S.  §  1109.)     Ordnance-sergeants;  number  and  duty. 

There  shall  be  an  ordnance-sergeant  for  each  military  post,  whose 
duty  it  shall  be  to  take  care  of  the  ordnance,  arms,  ammunition,  and 
other  military  stores  at  such  post,  under  the  direction  of  the  com- 
manding officer,  and  according  to  regulations  prescribed  by  the  Sec- 
retary of  War. 

Act  July  28,  1866,  c.  299,  {  7,  14  Stat.  333.  Act  April  5,  1832,  c  67,  J  2, 
4  Stat.  504. 

Other  provisions  relating  to  ordnance-sergeants  are  contained  in  Act  June 
8, 1916,  c  134,  J  12,  ante,  §  1848,  and  R.  S.  §§  1162,  1163,  post,  $§  1853,  1854. 

§  1852.  (R.  S.  §  1110,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
(Superseded.) 

This  section,  which  was  R.  S.  §  1110,  as  amended  by  Act  Feb.  27,  1877,  c. 
69,  §  1,  19  Stat  242,  provided  that  ordnance-sergeants  should  be  selected  by 
the  Secretary  of  War  from  the  sergeants  of  the  line  who  had  served  faithfully 
eight  years,  including  four  years  in  the  grade  of  noncommissioned  officer,  and 
should  be  assigned  to  their  stations  by  him.  It  was  superseded  by  a  similar 
provision  of  Act  June  3,  1916,  c.  134,  S  12,  ante,  $  1848. 

§  1853.  (R.  S.  §  1162,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Ordnance  Department;  enlisted  force. 
The  Chief  of  Ordnance  may  enlist  as  many  sergeants  of  ordnance,  : 

corporals  of  ordnance,  and  first  and  second  class  privates  of  ord- 
nance, as  the  Secretary  of  War  may  direct. 

Act  June  18,  1846,  c.  29,  §  11,  9  Stat.  18.  Act  July  5,  1862,  c.  133,  {  8, 
12  Stat  508.  Act  July  28,  1866,  c.  299,  §  21.  14  Stat.  335.  Act  June  23, 
1874,  c  458,  §  6,  18  Stat.  245.     Act  Feb.  27,  1877,  c.  69,  19  Stat  242. 

This  section,  as  enacted  in  the  Revised  Statutes,  contained,  after  the  words 
"the  Chief  of  Ordnance  may  enlist  as  many,"  the  words  "master  armorers, 
master  carriage-makers,  master  blacksmiths,  artificers,  armorers,  carriage- 
makers,  blacksmiths,  and  laborers  as  the  Secretary  of  War  may  direct,"  fol- 
lowed by  provisions  designating  said  enlisted  men  as  sergeants,  corporals, 
privates  of  the  first  class,  and  privates  of  the  second  class.  These  words 
and  provisions  were  stricken  out,  and  instead  thereof  the  words  set  forth 
here  were  inserted,  by  amendment  of  the  section  by  Act  Feb.  27,  1877,  c.  69, 
{  1,  cited  above. 
Civilian  employes  in  the  department  are  provided  for  by  the  annual  Army 
appropriation  acts. 

§  1854.  (R.  S.  §  1163,  as  amended.  Act  Feb.  27,  1877,  c.  69,  §  1.) 

Ordnance  Department;  detail  of  enlisted  men. 
The  Chief  of  Ordnance,  subject  to  the  approval  of  the  Secretary  of 
War,  shall  organize  and  detail  to  regiments,  corps,  or  garrisons,  such 
numbers  of  ordnance  enlisted  men,  furnished  with  proper  tools,  car- 
riages, and  apparatus,  as  may  be  necessary,  and  shall  make  regula- 
tions for  their  government. 

Act  Feb.  8,  1815,  c.  38,  §  4,  3  Stat  208.  Act  Feb.  27,  1877,  c  69,  |  1,  19 
Stat  242. 

This  lection,  as  enacted  in  the  Revised  Statutes,  contained,  after  the  words  ~ 
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"flucb  namben  of,**  the  words  ''privates  of  the  first  class.**  The  latter  words 
were  stricken  oat,  and  instead  thereof  the  words  "ordnance  enlisted  men*'  were 
inserted,  by  amendment  of  the  section  to  read  as  set  forth  here,  by  Act  Feb. 
27,  1877,  c.  69,  §  1,  cited  above. 

Notes  of  Decisioiifl 

Purchase  and  disposal  of  pabllo  prop-  The  chief  of  the  ordnance  department 

erty.— This  section  contains  no  authority  may  purchase  a  patented  device.    Ber- 

for  selling  or  loaning  public  property.  dan  Firearms  Mfg.  Go.  v.  U.  S.  (1890) 

U.  S.  V.  NicoU  (O.  0.  1826)  Fed.  Cas.  26  Ct  CL  48. 
No.  15,879. 

§  1855.  (R.  S.  §  1164.)     Ordnance  Department;  supplies. 

It  shall  be  the  duty  of  the  Chief  of  Ordnance  to  furnish  estimates, 
and,  under  the  direction  of  the  Secretary  of  War,  to  make  contracts 
and  purchases,  for  procuring  the  necessary  supplies  of  ordnance  and 
ordnance  stores,  for  the  use  of  the  armies  of  the  United  States ;  to 
direct  the  inspection  and  proving  of  the  same,  and  to  direct  the  con- 
struction of  all  cannon  and  carriages,  ammunition-wagons,  traveling 
forges,  artificers'  wagons,  and  of  every  implement  and  apparatus  for 
ordnance,  and  the  preparation  of  all  kinds  of  ammunition  and  ord- 
nance stores  constructed  or  prepared  for  said  service. 
Act  Feb.  8,  1816,  c.  38,  §  8,  8  Stat.  204. 

Cited  without  definite  application, 
Berdan  Firearms  Mfg.  Co.  v.  U.  S. 
(1890)  26  Ct.  CI.  48. 

§  1856.  (R.  S.  §  1165.)     Ordnance  Department;   depots. 

The  Chief  of  Ordnance,  under  the  direction  of  the  Secretary  of 
War,  may  establish  depots  of  ordnance  and  ordnance  stores  in  such 
parts  of  the  United  States,  and  in  such  numbers,  as  may  be  deemed 
necessary. 

Act  Feb.  8,  1815,  c  88,  I  9,  8  Stat  204. 

§  1857.  (R.  S.  §  1166.)  Ordnance  Department;  orders  for  supplies. 
The  Chief  of  Ordnance,  or  the  senior  officer  of  that  corps  for  any 
district,  shall  execute  all  ordens  of  the  Secretary  of  War,  arid,  in  time 
of  war,  the  orders  of  any  general  or  field  officer  commanding  an 
army,  garrison,  or  detachment,  for  tire  supply  of  all  ordnance  and 
ordnance  stores  for  garrison,  field,  or  siege  service. 
Act  Feb.  8,  1815,  c.  38.  §  5,  3  Stat.  203. 

§  1858.  (R.  S.  §  1167,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Ordnance  Department;  reports  by  Chief  of  Ordnance;  returns 
of  ordnance  stores,  supplies,  etc. 
The  Chief  of  Ordnance  shall,  half-yearly,  or  oftener  if  so  directed, 
make  a  report  to  the  Secretary  of  War  of  all  the  officers  and  enlist- 
ed men  in  his  department  of  the  service,  and  of  all  ordnance  and 
ordnance  stores  under  his  control.  Every  officer  of  the  Ordnance 
Department,  every  ordnance-store  keeper,  every  post  ordnance  ser- 
geant, each  keeper  of  magazines,  arsenals,  and  armories,  every  as- 
sistant and  deputy  of  such,  and  all  other  officers,  agents,  or  persons 
who  shall  have  received  or  may  be  entrusted  with  any  stores  or  sup- 
plies, shall  quarterly,  or  oftener  if  so  directed,  and  in  such  manner 
and  on  such  forms  as  may  be  directed  or  prescribed  by  the  Chief  of 
Ordnance,  make  true  and  correct  returns  to  the  Chief  of  Ordnance 
of  all  ordnance-arms,  ordnance-stores,  and  all  other  supplies  and  prop- 
erty of  every  kind,  received  by  or  intrusted  to  them  and  each  of  them, 
or  which  may  in  any  manner  come  into  their  and  each  of  their  posses- 
sion or  charge.  The  chief  of  ordnance,  subject  to  the  approval  of 
the  Secretary  of  War,  is  hereby  authorized  and  directed  to  draw  up 
and  enforce  in  his  department  a  system  of  rules  and  regulations  for 
the  government  of  the  Ordnance  Department,  and  of  all  persons  in 
said  department,  and  for  the  safe-keeping  and  preservation  of  all 
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ordnance  property  of  every  kind,  and  to  direct  and  prescribe  the 
time,  number,  and  forms  of  all  returns  and  reports,  and  to  enforce 
compliance  therewith. 

Act  Feb.  8,  1816,  c  88,  §  8,  8  Stat  204.  Act  Feb.  27,  1877,  c  69,  §  1,  19 
Stat  242. 

This  section,  as  enacted  in  tlie  Revised  Statutes,  contained  only  the  first 
sentence,  requiring  a  report  by  the  Chief  of  Ordnance.  The  farther  provisions 
requiring  every  officer  of  the  department,  etc,  to  make  returns  of  arms,  stores, 
and  other  property,  and  requiring  the  Chief  of  Ordnance  to  draw  up  and 
enforce  rules  and  regulations  for  the  government  of  the  department,  etc.,  were 
added  by  amendment,  making  the  section  read  as  set  forth  here,  by  Act  Feb. 
27,  1877,  c  69.  §  1,  cited  above. 

The  returns  to  the  Chief  of  Ordnance,  required  by  this  section  to  be  made 
quarterly,  were  required  to  be  made  semiannually,  by  a  provision  of  Act  Feb. 
26,  1908.  c  756,  §  1,  post,  §  1859. 

Reports  to  the  Chief  of  Ordnance  by  commanding  officers  of  regiments,  etc, 
stating  all  damages  to  arms,  etc,  belonging  to  his  command,  were  required 
by  R.  S.  $  1220,  post,  §  196a 

Provisions  for  certifjing  to  the  accounting  officers  of  the  Treasury  Depart- 
ment any  charge  against  an  officer,  etc.,  for  loss  of  public  property,  were  made 
by  Act  March  29,  1894,  c  49,  ante,  §§  439-442. 

Notes  of  Decisions 

Retaros    of    erdnanoe    atoresw—One  of  ordnance  and  approved  by  the  secre- 
complete  annual  return  of  ordnance  and  tary  of  war,  is  sufficient  under  the  pro- 
ordnance  stores,  with  quarterly  reports  visions  of  this  section.     (1878)  14  Op. 
noting  all  intermediate    changes   since  Atty.  Gen.  289. 
last  return,  if  sanctioned  by  the  chief 

§  1859.  (Act  Feb.  25,  1903,  c.  755,  §  1.)     Semiannual  returns  of 
ordnance  property. 
Returns  of  ordnance  property  now  required  to  be  made  quarterly 
to  the  Chief  of  Ordnance  shall  hereafter  be  made  semiannually. 
(32  Stat.  885.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1904,  cited  above.  The  returns  mentioned  in  this 
provision  were  required  by  Rev.  St  §  1167,  as  amended  by  Act  Feb.  27, 
1877,  c  69,  §  1,  ante,  |  1858. 

(R.  S.  §  1195.  Superseded.) 
This  section  prescribed  the  rank  and  duties  of  the  Chief  Signal  OflScer  au- 
thorized by  R.  S.  {  1094.  The  rank  pjid  pay  of  a  brigadier  general  were  given 
to  him  by  Act  June  16,  1880,  c.  235,  21  Stat.  267,  and  continued  by  Act  March 
2,  1899,  c.  352,  §  7,  30  Stat.  979,  and  by  Act  Feb,  2,  1901,  c.  192,  {  24,  post,  § 
1860.  His  duties  were  prescribed,  and  were  limited,  with  the  operations  of  the 
Signal  Corps,  to  strictly  military  matters,  by  Act  Oct.  1,  1890,  c.  1266,  S  2, 
post,  §  1867,  the  civilian  duties  performed  by  the  Signal  Corps  previous  to 
that  act  having  been  transferred  to  the  Weather  Bureau  in  the  Department  of 
Agriculture  by  other  provisions  of  the  same  act,  ante,  §§  840-842,  846. 

Cited    without    definite    application, 

Moses  V.  U.  S.  (1897)  17  Sup.  Ct  682, 
689,  166  U.  S.  571,  41  L.  Ed.  1119. 

(R.  S.  §  1196.  Superseded.) 
This  section  provided  for  the  detail  of  officers  and  men  from  the  Corps  of 
Engineers  for  signal  duty.  It  was  superseded,  with  subsequent  provisions  re- 
lating to  the  officers  and  men  so  detailed  and  the  organization  of  the  Signal 
Service  on  that  basis,  by  Act  Oct.  1,  1890,  c.  1266,  §§  6-8,  26  Stat.  654, 
which  prescribed  the  organization  of  the  commissioned  force  and  the  enlisted 
force  of  the  signal  corps.  But  those  sections,  also,  with  later  provisions  relat- 
ing to  the  organization  of  the  corps,  were  superseded  by  Act  Feb.  2,  1901,  c. 
192,  $  24,  31  Stat  754,  which  was  in  turn  superseded  by  Act  June  3,  1916,  c. 
134,  I  13,  post,  §  1860.    See  note  to  that  section. 

§  1860.  (Act  June  3,  1916,  c.  134,  §  13.)     The  Signal  Corps[;  avia- 
tion officers;  enlisted  men]. 
The  Signal  Corps  shall  consist  of  one  Chief  Signal  Officer,  with 
the  rank  of  brigadier  general ;  three  colonels ;  eight  lieutenant  colo- 
nels;  ten  majors;   thirty  captains;   seventy-five  first  lieutenants; 
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and  the  aviation  section,  which  shall  consist  of  one  colonel;  one 
lieutenant  colonel;  eight  majors;  twenty-four  captains;  and  one 
hundred  and  fourteen  first  lieutenants,  who  shall  be  selected  from 
among  officers  of  the  Army  at  large  of  corresponding  grades  or 
from  among  officers  of  the  grade  below,  exclusive  of  those  serving 
by  detail  in  staff  corps  or  departments,  who  are  qualified  as  mili- 
tary aviators,  and  shall  be  detailed  to  serve  as  aviation  officers  for 
periods  of  four  years  unless  sooner  relieved ;  and  the  provisions  of 
section  twenty-seven  of  the  Act  of  Congress  approved  February 
second,  nineteen  hundred  and  one,  are  hereby  extended  to  apply  to 
said  aviation  officers  and  to  vacancies  created  in  any  arm,  corps,  or 
department  of  the  Army  by  the  detail  of  said  officers  therefrom; 
but  nothing  in  said  Act  or  in  any  other  law  now  in  force  shall  be 
held  to  prevent  the  detail  or  redetail  at  any  time,  to  fill  a  vacancy 
among  the  aviation  officers  authorized  by  this  Act,  of  any  officer 
who,  during  prior  service  as  an  aviation  officer  of  the  aviation  sec- 
tion, shall  have  become  proficient  in  military  aviation. 

Aviation  officers  may,  when  qualified  therefor,  be  rated  as  junior 
military  aviators  or  as  military  aviators,  but  no  person  shall  be  so 
rated  until  there  shall  have  been  issued  to  him  a  certificate  to  the 
effect  that  he  is  qualified  for  the  rating,  and  no  certificate  shall  be 
issued  to  any  person  until  an  aviation  examining  board,  which  shall 
be  composed  of  three  officers  of  experience  in  the  aviation  service 
and  two  medical  officers,  shall  have  examined  him,  under  general 
regulations  to  be  prescribed  by  the  Secretary  of  War  and  publish- 
ed to  the  Army  by  the  War  Department,  and  shall  have  reported 
him  to  be  qualified  for  the  rating.  No  person  shall  receive  the  rat- 
ing of  military  aviator  until  he  shall  have  served  creditably  for 
three  years  as  an  aviation  officer  with  the  rating  of  a  junior  military 
aviator. 

Each  aviation  officer  authorized  by  this  Act  shall,  while  on  duty 
that  requires  him  to  participate  regularly  and  frequently  in  aerial 
flights,  receive  an  increase  of  twenty-five*  per  centum  in  the  pay  of 
his  grade  and  length  of  service  under  his  commission.  Each  duly 
qualified  junior  military  aviator  shall,  while  so  serving,  have  the 
rank,  pay,  and  allowances  of  one  grade  higher  than  that  held  by 
him  under  his  commission  if  his  rank  under  said  commission  be  not 
higher  than  that  of  captain,  and  while  on  duty  requiring  him  to  par- 
ticipate regularly  and  frequently  in  aerial  flights  he  shall  receive  in 
addition  an  increase  of  fifty  per  centum  in  the  pay  of  his  grade  and 
length  of  service  under  his  commission.  Each  military  aviator  shall, 
while  so  serving,  have  the  rank,  pay,  and  allowances  of  one  grade 
higher  than  that  held  by  him  under  his  commission  if  his  rank  under 
said  commission  be  not  higher  than  that  of  captain,  and  while  on 
duty  requiring  him  to  participate  regularly  and  frequently  in  aerial 
flights  he  shall  receive  in  addition  an  increase  of  seventy-five  per 
centum  of  the  pay  of  his  grade  and  length  of  service  under  his  com- 
mission :  Provided  further.  That  the  provisions  of  the  Act  of  March 
second,  nineteen  hundred  and  thirteen,  allowing  increase  of  pay 
and  allowances  to  officers  detailed  by  the  Secretary  of  War  on  avia- 
tion duty,  are  hereby  repealed:  Provided  further,  That  hereafter 
married  officers  of  the  line  of  the  Army  shall  be  eligible  equally 
with  unmarried  officers,  and  subject  to  the  same  conditions,  for  de- 
tail to  aviation  duty;  and  the  Secretary  of  War  shall  have  authority 
to  cause  as  many  enlisted  men  of  the  aviation  section  to  be  instruct- 
ed in  the  art  of  flying  as  he  may  deem  necessary :  Provided  further, 
That  hereafter  the  age  of  officers  shall  not  be  a  bar  to  their  first  de- 
tail in  the  aviation  section  of  the  Signal  Corps,  and  neither  their  age 
nor  their  rank  shall  be  a  bar  to  their  subsequent  details  in  said  sec- 
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tion:  Provided  further.  That,  when  it  shall  be  impracticable  to 
obtain  from  the  Army  officers  suitable  for  the  aviation  section  of 
the  Signal  Corps  in  the  number  allowed  by  law  the  difference  be- 
tween that  number  and  the  number  of  suitable  officers  actually 
available  for  duty  in  said  section  may  be  made  up  by  appointments 
in  the  grade  of  aviator,  Signal  Corps,  and  that  grade  is  hereby 
created.  The  personnel  for  said  grade  shall  be  obtained  from  es- 
pecially qualified  civilians  who  shall  be  appointed  and  commission- 
ed in  said  grade :  Provided  further,  That  whenever  any  aviator  shall 
have  become  unsatisfactory  he  shall  be  discharged  from  the  Army 
as  such  aviator.  The  base  pay  of  an  aviator,  Signal  Corps,  shall  be 
$150  per  month,  and  he  shall  have  the  allowances  of  a  master  signal 
electrician  and  the  same  percentage  of  increase  in  pay  for  length 
of  service  as  is  allowed  to  a  master  signal  electrician. 

The  total  enlisted  strength  of  the  Signal  Corps  shall  be  limited  and 
fixed  from  time  to  time  by  the  President  in  accordance  with  the 
needs  of  the  Army,  and  shall  consist  of  master  signal  electricians ; 
sergeants,  first  class;  sergeants;  corporals;  cooks;  horseshoers; 
private,  first  class;  and  privates;  the  number  in  each  grade  being 
fixed  from  time  to  time  by  the  President.  The  numbers  in  the  vari- 
ous grades  shall  not  exceed  the  following  percentages  of  the  total  au- 
thorized enlisted  strength  of  the  Signal  Corps,  namely :  Master  sig- 
nal electricians,  two  per  centum;  sergeants,  first  class,  seven  per 
centum ;  sergeants,  ten  per  centum ;  corporals,  twenty  per  centum. 
The  number  of  privates,  first  class,  shall  not  exceed  twenty-five 
per  centum  of  the  number  of  privates.  Authority  is  hereby  given 
the  President  to  organize,  in  his  discretion,  such  part  of  the  com- 
missioned and  enlisted  personnel  of  the  signal  Corps  into  such  num- 
ber of  companies,  battalions,  and  aero  squadrons  as  the  necessities 
of  the  service  may  demand.    (39  Stat.) 

This  was  section  13  of  "An  act  for  making  farther  and  more  effectual  pro- 
vision for  the  national  defense,  and  for  other  purposes,"  cited  above. 

A  Chief  Signal  Officer  was  authorized  by  R.  S.  §§  1094,  1195,  and  the  detail 
from  the  Corps  of  Engineers  of  officers  and  men  for  performance  of  signal 
duty  was  provided  for  by  R.  S.  §§  1196,  1197;  and  subsequent  provisions,  re- 
lating to  the  rank  and  pay  of  the  Chief  Signal  Officer,  and  the  organization 
and  work  of  the  Signal  Service,  were  made  by  Act  June  16,  1880,  c.  235,  21 
Stat.  267;  Act  Aug.  7,  1882,  c.  433,  22  Stat  318;  Act  March  3,  1885,  c. 
339,  23  Stat.  357;  Act  March  3,  1885.  c.  360,  23  Stat  505;  and  Act  Aug. 
30,  1890,  c.  837,  26  Stat  400. 

By  provisions  of  Act  Oct  1,  1890,  c.  1266,  ante,  §§  840-842,  the  civilian 
duties  performed  by  the  Signal  Corps  were  transferred  to  the  Weather  Bureau 
in  the  Department  of  Agriculture,  and  the  duties  of  the  Chief  Signal  Officer 
and  the  operations  of  the  corps  were  confined  to  strictly  military  matters  by 
section  2  of  that  act,  post,  §  1867.  The  organization  of  the  commissioned 
force  and  the  enlisted  force  of  the  corps  was  prescribed  by  sections  6-8  of  that 
act;  changes  in  the  grades  and  number  of  the  commissioned  force  were  made 
by  Act  Aug.  6,  1894.  c.  228,  28  Stat.  234,  Act  March  2,  1897,  c.  362,  29  Stat 
609,  and  Res.  July  8,  1898,  No.  57,  30  Stat  752;  and  the  corps,  consisting 
of  the  officers  and  enlisted  men,  as  then  constituted,  was  continued  by  Act 
March  2,  1899,  c.  352,  §  7,  30  Stat.  979.  All  these  provisions  were  superseded 
by  Act  Feb.  2,  1901,  c.  192,  §  24,  31  Stat.  754.  To  the  Signal  Corps,  consti- 
tuted as  prescribed  by  said  Act  Feb.  2,  1901,  c.  192,  $  24,  there  was  added  one 
lieutenant-colonel,  two  majors,  four  captains,  and  four  first  lieutenants  by  a 
provision  of  Act  March  2,  1903,  c.  975,  32  Stat.  932,  with  a  proviso  that  the 
vacancies  thus  created  or  caused  should  be  filled  first  by  the  promotion  of  of- 
ficers of  the  Signal  Corps,  according  to  seniority,  and  thereafter  by  details 
from  the  line  of  the  Army.  A  provision  for  the  addition  to  the  Signal  Corps, 
in  time  of  war,  of  10  corporals,  100  first-class  privates,  and  40  second-class 
privates,  made  by  Act  April  26,  1898,  c.  191,  §  3,  80  Stat  365,  may  be  regard- 
ed as  superseded  by  subsequent  provisions  for  the  organization  and  increase 
of  the  Corps,  particularly  those  increasing  the  enlisted  men,  made  by  Act  Feb. 
2,  1901,  c.  192,  §  24,  31  Stat  754,  and  provisions  of  Act  April  23,  1904,  c. 
1485.  33  Stat  261.    The  provisions  of  said  Act  Feb.  2.  1901,  c.  192,  §  24  Act 
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March  2,  1903,  c  975,  and  Act  April  23,  1904,  e.  1485,  mentioned  aboTC,  were 
superseded  by  this  section. 

Act  Feb.  2,  1901,  c.  192,  |  27,  mentioned  in  this  section,  is  set  forth  post,  | 
1908. 

Second-class  privates  of  the  Signal  Corps  were  designated  as  privates,  by  a 
provision  of  Act  June  30,  1902,  c.  1328,  post,  {  1861. 

The  enlisted  force  of  the  Signal  Corps  was  enlarged  by  appropriations  for 
increased  numbers  of  noncommissioned  oflScers  and  men,  in  Act  April  23,  1904, 
c.  14S5,  33  Stat  261,  which  were  repeated,  substantially,  in  subs^uent  Army 
appropriation  acts.  The  appropriation  for  the  fiscal  year  1917,  by  Act  Aug. 
29,  1916,  c  418,  §  1,  39  Stat,  does  not  enumerate  the  grades  of  noncommis- 
sioned officers  and  men,  but  merely  makes  a  lump  sum  appropriation  for  *^ay 
of  enlisted  men." 

The  provisions  of  Act  March  2,  1913,  c  93,  37  Stat  705,  repealed  by  this 
section,  provided  that  the  pay  and  allowances  fixed  by  law  for  officers  of  the 
Regular  Army  should  be  increased  by  35  per  cent  for  such  officers  detailed  on 
aviation  duty. 

The  number  of  privates,  first  class,  fixed  by  this  section  at  not  to  exceed  25 
per  cent  of  the  number  of  privates  in  the  Corps  was  changed  so  as  to  make 
the  number  correspond  with  the  number  of  such  privates  allowed  in  the  Qimr- 
termaster  Corps,  by  a  provision  of  Act  Aug.  29,  1916,  c  418,  §  1,  post,  §  1860a« 

The  aviation  section  of  the  Signal  Corps  was  created  by  Act  July  18,  1914, 
c  186.  The  provisions  of  said  act  were  nearly  all  superseded  by  the  provisions 
of  this  section  relating  to  aviation.  But  there  are  certain  provisions  therein 
relating  to  the  duties  of  the  aviation  section,  the  aviation  students,  and  the 
rating  and  pay  of  certain  of  the  enlisted  men  in  the  aviation  section,  which 
are  not  expressly  covered  by  this  section.  Accordingly  said  act  is  inserted  in 
this  compilation,  post,  S{  1867a-1867c. 

The  limitation  of  the  time  of  detached  duty  of  officers  of  the  line,  fixed  by 
Act  Aug.  24,  1912,  c.  391,  §  1,  as  amended  by  Res.  Aug.  24,  1912,  No.  53.  post, 
I  1999,  was  not  to  apply  to  officers  detailed  for  aviation  duty,  by  a  proviso 
therein. 

Provisions  for  details  to  aviation  duty  were  also  made  by  provisions  of  Act 
March  2,  1913,  c.  93,  post,  |  1907,  which  provisions  were  largely  superseded 
by  this  section. 

The  President  was  authorized  to  appoint  as  members  of  the  Advisory  Com- 
mittee for  Aeronautics  two  members  of  the  War  Department,  from  the  office 
in  charge  of  military  aeronautics,  by  a  provision  in  Act  March  3,  1915,  c.  83, 
post  t  3115t 

Notes  of  Deoisions 

See  notes  to  {  1717. 

§  1860a.  (Act  Aug.  29,  1916,  c.  418,  §  1.)     Proportion  of  privates 
of  first  class  to  privates  in  Signal  Corps  and  Medical  De- 
partment. 
Hereafter  the  proportion  of  privates  first  class  to  privates  in  the 
Signal  Corps  an4  in  the  Medical  Department  shall  be  the  same  as 
the  proportion  of  privates  first  class  to  privates  now  authorized  by 
law  in  the  Quartermaster  Corps.    (39  Stat.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1017, 
cited  above. 

The  number  of  privates,  first  class,  in  the  Signal  Corps  was  prescribed  by  a 
provision  of  Act  June  3,  1916,  c.  134,  $  13,  ante,  §  1860. 

The  number  of  privates,  first  class,  in  the  Medical  Corps  was  prescribed  by  a 
provision  of  Act  June  3,  1916,  c.  134,  |  10,  ante,  §  1820a. 

The  number  of  privates,  first  class,  in  the  Quartermaster  Corps  was  prescrib- 
ed by  a  provision  of  Act  June  3,  1916,  c.  134,  §  9,  ante,  {  1784. 

§  1861.  (Act  Jime  30,  1902,  c.  1328.)     Signal  Corps;  designation  of 
privates. 

Hereafter  second-class  privates  of  the  Signal  Corps  shall  be  des- 
ignated as  privates,  with  the  same  pay  and  allowances  as  now  al- 
lowed by  law  to  second-class  privates.    (32  Stat.  509.) 

This  was  a  proviso  annexed  to  appropriatipns  for  the  Signal  Corps  in  the 
Army  appropriation  act  for  the  fiscal  year  1903,  cited  above. 

The  previous  composition  of  the  Signal  Corps  was  prescribed  by  Act  Feb.  2, 
1901,  c.  192,  S  24,  31  Stat.  754.  Subsequent  appropriations  for  a  larger  en- 
listed force  than  the  numbers  prescribed  by  said  Act  Feb.  2,  1901,  c.  192,  {  24, 
were  madu  by  Act  April  23,  1SX)4,  c.  1485,  33  Stat  261.  These  provisions  were 
superseded  by  Act  June  3,  1916,  c  134,  {  13,  ante,  1 1860. 
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§  1862.  (Act  June  30,  1902,  c.  1328.)     Signal  Corps;    additional 
force  for  service  in  Philippine  Islands  and  Alaska. 

Fifty  first-class  sergeants  may  be  temporarily  added  to  the  Signal 
Corps  for  service  in  th^  Philippine  Islands  and  Alaska;  such  addi- 
tional force,  or  part  thereof,  to  be  continued  only  as  long  as  in  the 
opinion  of  the  Secretary  of  War  (or  the  President)  it  may  be  neces- 
sary for  the  efficiency  of  the  Army.    (32  Stat.  509.) 

This  was  a  further  proviso  annexed  to  appropriations  for  the  Signal  Corps 
in  the  Army  appropriation  act  for  the  fiscal  year  1903,  cited  above. 

§  1863.     (Superseded.) 

This  section,  which  consisted  of  provisions  of  Act  March  2,  1903,  c.  975,  82 
Stat.  932,  added  to  the  Signal  Corps  one  lieutenant-colonel,  two  majors,  four 
captains,  and  four  first  lieutenants,  and  provided  that  the  vacancies  thus  creat- 
ed or  caused  should  be  filled  first  by  promotion  of  officers  of  the  Signal  Corps, 
according  to  seniority,  and  thereafter  by  details  from  the  line  of  the  Army. 
It  was  superseded  by  Act  June  3,  1916,  c.  134,  $  13,  ante,  §  1860. 

§  1864.  (Act  March  2,  1903,  c.  975.)  Signal  Corps;  detaU  of  offi- 
cer as  chief  of  telegraph  and  cipher  bureau  of  Executive  Office. 
That  the  President  be,  and  is  hereby,  authorized  to  appoint,  by 
and  with  the  advice  and  consent  of  the  Senate,  an  officer  of  the 
Signal  Corps  as  chief  of  the  telegraph  and  cipher  bureau  of  the 
Executive  Office,  who  shall  have,  while  so  serving,  the  rank,  pay, 
and  allowances  of  a  major.    (32  Stat.  932.) 

This  was  a  further  proviso  annexed  to  apprbpriations  for  pay  of  oflScers  of 
the  Signal  Corps  in  the  Army  appropriation  act  for  the  fiscal  year  1904, 
cited  above. 

§  1865,     (Superseded.) 

This  section,  which  consisted  of  appropriations  for  the  pay  of  noncommis- 
sioned officers  and  men  of  the  Signal  Ck)rps  by  grade  in  Act  April  23,  1904,  c. 
1485,  33  Stat.  261,  provided  for  132  first-class  sergeants,  144  sergeants,  156 
corporals,  552  first-class  privates,  168  privates,  24  cooks,  and  36  master  signal 
electricians.  It  was  superseded  by  different  provisions  in  the  subsequent  army 
appropriation  acts,  and  by  Act  June  3,  1916,  c.  134,  $  13,  ante,  S  1860. 

§  1866.  (R.    S.   §    1197.)     Signal   Corps;    enlisted  men   may   be 
mounted. 
Enlisted  men  detailed  for  signal-duty  shall,  when  it  is  deemed  nec- 
essary, be  mounted  on  horses  provided  by  the  government. 

Act  July  28,  1866,  c  299,  S  22,  14  Stat  335. 

The  enlisted  men  mentioned  in  this  section  were  those  detailed  from  the 
battalion  of  engineers  for  signal  duty,  under  R.  S.  S  1196.  The  provision 
may  be  regarded  as  applicable  to  enlisted  men  of  the  Signal  Corps,  as  con- 
stituted under  later  statutes,  referred  to  in  the  note  to  Act  June  3,  1901,  c. 
134,  §  13,  ante,  §  1860. 

§  1867.  (Act  Oct.  1,  1890,  c.  1266,  §  2.)  Signal  Corps;  duties  of 
Chief  Signal  Officer. 
The  Chief  Signal  Officer  shall  have  charge,  under  the  direction 
of  the  Secretary  of  War,  of  all  military  signal  duties,  and  of  books, 
papers,  and  devices  connected  therewith,  including  telegraph  and 
telephone  apparatus  and  the  necessary  meteorological  instruments 
for  use  on  target  ranges,  and  other  military  uses ;  the  construction, 
repair,  and  operation  of  military  telegraph  lines,  and  the  duty  of 
collecting  and  transmitting  information  for  the  Army  by  telegraph 
or  otherwise,  and  all  other  duties  usually  pertaining  to  military 
signaling;  and  the  operations  of  said  corps  shall  be  confined  to 
strictly  military  matters.     (26  Stat.  653.) 

Annual  appropriations  for  the  Signal  Service  before  the  transfer  of  the 
Weather  Bureau  to  the  Department  of  Agriculture  contained  provisions^ 
that  "the  work  of  no  other  department,  bureau,  or  commission  authorized  by 
law  shall  be  duplicated  by  this  bureau."  Act  Aug.  7,  1882,  c.  433,  22  Stat 
318.    Act  July  7,  1884,  c  332,  23  Stat  217,  Act  March  3,  1885,  c.  360,  23 
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Stat.  504,  which  may  be  regarded  as  superseded  by  this  section  and  section  3 
of  this  act,  ante,  §  841. 

Provisions  for  the  making  of  contracts  by  the  chief  signal  oflScer,  and  their 
reduction  to  writing  are  contained  in  provision  in  Act  Aug.  29,  1916,  c.  418,  | 
1,  post,  §  6S95a. 

§  1867a.  (Act  July  18,  1914,  c.  186,  §  1.)  Signal  Corps;  aviation 
section  created;  duties. 
There  shall  hereafter  be,  and  there  is  hereby  created,  an  aviation 
section,  which  shall  be  a  part  of  the  Signal  Corps  of  the  Army,  and 
which  shall  be,  and  is  hereby,  charged  with  the  duty  of  operating 
or  supervising  the  operation  of  all  military  air  craft,  including  bal- 
loons and  aeroplanes,  all  appliances  pertaining  to  said  craft,  and 
signaling  apparatus  of  any  kind  when  installed  on  said  craft;  also 
with  the  duty  of  training  officers  and  enlisted  men  in  matters  per- 
taining to  military  aviation.    (38  Stat.  514.) 

This  section,  and  the  two  sections  following,  were  an  "Act  to  increase  the  ef- 
ficiency of  the  aviation  service  of  the  Army,  and  for  other  purposes,"  cited 
above. 

The  provisions  of  this  act  were  mostly  superseded  by  Act  June  3,  1916,  c 
134,  §  13,  ante,  §  1860.    See  said  §  1860,  and  notes  thereunder. 

§  1867b.  (Act  July  18,  1914,  c.  186,  §  2.)  Signal  Corps,  aviation 
section;  additional  officers  and  enlisted  men;  detail  of  offi- 
cers from  line  of  Army ;  aviation  students. 

In  addition  to  such  officers  and  enlisted  men  as  shall  be  assigned 
from  the  Signal  Corps  at  large  to  executive,  administrative,  scien- 
tific, or  other  duty  in  or  for  the  aviation  section,  there  shall  be  in 
said  section  aviation  officers  not  to  exceed  sixty  in  number,  and 
two  hundred  and  sixty  aviation  enlisted  men  of  all  grades;  and 
said  aviation  officers  and  aviation  enlisted  men,  all  of  whom  shall 
be  engaged  on  duties  pertaining  to  said  aviation  section,  shall  be 
additional  to  the  officers  and  enlisted  men  now  allotted  by  law  to 
the  Signal  Corps,  the  commissioned  and  enlisted  strengths  of  which 
are  hereby  increased  accordingly. 

The  aviation  officers  provided  for  in  this  section  shall,  except  as 
hereinafter  prescribed  specifically  to  the  contrary,  be  selected  from 
among  officers  holding  commissions  in  the  line  of  the  Army  with 
rank  below  that  of  capjtain,  and  shall  be  detailed  to  serve  as  such 
aviation  officers  for  periods  of  four  years,  unless  sooner  relieved, 
and  the  provisions  of  section  twenty-seven  of  the  Act  of  Congress 
approved  February  second,  nineteen  hundred  and  one  (Thirty-first 
Statutes,  page  seven  hundred  and  fifty-five)  are  hereby  extended  so 
as  to  apply  to  said  aviation  officers  and  to  the  vacancies  created  in 
the  line  of  the  Army  by  the  detail  of  said  officers  therefrom,  but 
nothing  in  said  Act  or  in  any  other  law  now  in  force  shall  be  held 
to  prevent  the  detail  or  redetail  at  any  time  to  fill  a  vacancy  among 
the  aviation  officers  authorized  by  this  Act,  of  any  officer  holding 
a  commission  in  the  line  of  the  Army  with  rank  below  that  of  cap- 
tain, and  who,  during  prior  service  as  an  aviation  officer  in  the 
aviation  section,  shall  have  become  especially  proficient  in  military 
aviation. 

There  shall  also  be  constantly  attached  to  the  aviation  section  a 
sufficient  number  of  aviation  students  to  make,  with  the  aviation 
officers  actually  detailed  in  said  section  under  the  provisions  of 
this  Act,  a  total  number  of  sixty  aviation  officers  and  aviation  stu- 
dents constantly  under  assignment  to,  or  detail  in,  said  section. 
Said  aviation  students,  all  of  whom  shall  be  selected  on  the  recom- 
mendation of  the  chief  signal  officer  from  among  unmarried  lieu- 
tenants of  the  line  of  the  Army  not  over  thirty  years  of  age,  shall 
remain  attached  to  the  aviation  section  for  a  sufficient  time,  but  in 
no  case  to  exceed  one  year,  to  determine  their  fitness  or  unfitness 
for  detail  as  aviation  officers  in  said  section,  and  their  detachment 
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from  their  respective  arms  of  service  which  under  assignipent  to 
said  section  shall  not  be  held  to  create  in  said  arms  vacancies  that 
may  be  filled  by  promotions  or  original  appointments:  Provided, 
That  no  person,  except  in  time  of  war,  shall  be  assigned  or  detailed 
against  his  will  to  duty  as  an  aviation  student  or  an  aviation  officer: 
Provided  further,  That  whenever,  under  such  regulations  as  the 
Secretary  of  War  shall  prescribe  and  publish  to  the  Army,  an  of- 
ficer assigned  or  detailed  to  duty  of  any  kind  in  or  with  the  avia- 
tion section  shall  have  been  found  to  be  inattentive  to  his  duties, 
inefficient,  or  incapacitated  from  any  cause  whatever  for  the  full 
and  efficient  discharge  of  all  duties  that  might  properly  be  imposed 
upon  him  if  he  should  be  continued  on  duty  in  or  with  said  section, 
said  officer  shall  be  returned  forthwith  to  the  branch  of  the  serv- 
ice in  which  he  shall  hold  a  commission.    (38  Stat.  514.) 

See  note  to  preceding  section  of  this  act,  ante,  §  1867a. 

Act  Feb.  2,  1901,  c.  192,  §  27,  mentioned  in  this  section,  is  set  forth  post,  § 
1908. 

§  1867c.  (Act  July  18,  1914»  c  186,  §  3.)     Signal  Corps;  classes  of 
aviation  officers;    increased  pay  of  aviation  students;    rank, 
pay,  and  allowances  of  aviation  officers;  number,  rating,  and 
increased  pay  of  aviation  enlisted  men;   certificates  of  qualifi- 
cation for  detail  or  rating ;  payment  to  widow  of  officer  or  en- 
listed man  dying  as  resiSt  of  aviation  accident. 
The  aviation  officers  hereinbefore  provided  for  shall  be  rated  in 
two  classes,  to  wit,  as  junior  military  aviators  and  as  military 
aviators.     Within  sixty  days  after  this  Act  shall  take  effect  the 
Secretary  of  War  may,  upon  the  recommendation  of  the  Chief 
Signal  Officer,  rate  as  junior  military  aviators  any  officers  with 
rank  below  that  of  captain,  who  are  now  on  aviation  duty  and  who 
have,  or  shall  have  before  the  date  of  rating  so  authorized,  shown 
by  practical  tests,  including  aerial  flights,  tiiat  they  are  especially 
well  qualified  for  military  aviation  service;   and  after  said  rating 
shall  have  been  made  the  rating  of  junior  military  aviator  shall  not 
be  conferred  upon  any  person  except  as  hereinafter  provided. 

Each  aviation  student  authorized  by  this  Act  shall,  while  on  duty 
that  requires  him  to  participate  regularly  and  frequently  in  aerial 
flights,  receive  an  increase  of  25  per  centum  in  the  pay  of  his  gjade 
and  length  of  service  under  his  Ime  commission.  Each  duly  quali- 
fied junior  military  aviator  shall,  while  so  serving,  have  the  rank, 
pay,  and  allowances  of  one  grade  higher  than  that  held  by  him  un- 
der his  line  commission,  provided  that  his  rank  under  said  commis- 
sion be  not  higher  than  that  of  first  lieutenant,  and,  while  on  duty, 
requiring  him  to  participate  regularly  and  frequently  in  aerial 
flights,  he  shall  receive  in  addition  an  increase  of  50  per  centum  in 
the  pay  of  his  grade  and  length  of  service  under  his  line  commis- 
sion. The  rating  of  military  aviator  shall  not  be  hereafter  confer- 
red upon  or  held  by  any  person  except  as  hereinafter  provided,  and 
the  number  of  officers  with  that  rating  shall  at  no  time  exceed  fif- 
teen. Each  military  aviator  who  shall  hereafter  have  duly  quali- 
fied as  such  under  the  provisions  of  this  Act  shall,  while  so  serving, 
have  the  rank,  pay,  and  allowances  of  one  grade  higher  than  that 
held  by  him  under  his  line  commission,  provided  that  his  rank  un- 
der said  commission  be  not  higher  than  that  of  first  lieutenant,  and, 
while  on  duty  requiring  him  to  participate  regularly  and  frequent- 
ly in  aerial  flights,  he  shall  receive  in  addition  an  increase  of  75 
per  centum  of  the  pay  of  his  grade  and  length  of  service  under  his 
line  commission. 

The  aviation  enlisted  men  hereinbefore  provided  for  shall  consist 
of  twelve  master  signal  electricians,  twelve  first-class  sergeants, 
twenty-four  sergeants,  seventy-eight  corporals,  eight  cooks,  eighty- 

(3695) 

Digitized  by  VjOOQ IC 


§  18670  THE  ABMT  (Tit.  14 

two  first-class  privates,  and  forty-four  privates.  Not  to  exceed  for- 
ty of  said  enlisted  men  shall  at  any  one  time  have  the  rating  of 
aviation  mechanician,  which  rating  is  hereby  established,  and  said 
rating  shall  not  be  conferred  upon  any  person  except  as  hereinafter 
provided:  Provided,  That  twelve  enlisted  men  at  a  time  shall,  in 
the  discretion  of  the  officer  in  command  of  the  aviation  section,  be 
instructed  in  the  art  of  flying,  and  no  enlisted  man  shall  be  assigned 
to  duty  as  an  aerial  flyer  against  his  will  except  in  time  of  war. 
Each  aviation  enlisted  man,  while  on  duty  that  requires  him  to 
participate  regularly  and  frequently  in  aerial  flights,  or  while  hold- 
mg  the  rating  of  aviation  mechanician,  shall  receive  an  increase  of 
fifty  per  centum  in  his  pay :  Provided  further.  That,  except  as  here- 
inafter provided  in  the  cases  of  officers  now  on  aviation  duty,  no 
person  shall  be  detailed  as  an  aviation  officer,  or  rated  as  a  junior 
military  aviator,  or  as  a  military  aviator,  or  as  an  aviation  mechani- 
cian, until  there  shall  have  been  issued  to  him  a  certificate  to  the 
effect  that  he  is  qualified  for  the  detail  or  rating,  or  for  both  the 
detail  and  the  rating,  sought  or  proposed  in  his  case,  and  no  such 
certificate  shall  be  issued  to  any  person  until  an  aviation  examin- 
ing board,  which  shall  be  composed  of  three  officers  of  experience 
in  the  aviation  service  and  two  medical  officers,  shall  have  examined 
him  under  general  regulations  to  be  prescribed  by  the  Secretary 
of  War  and  published  to  the  Army  by  the  War  Department,  and 
shall  have  reported  him  to  be  qualified  for  the  detail  or  rating,  or 
for  both  the  detail  and  the  rating,  sought  or  proposed  in  his  case: 
Provided  further.  That  the  Secretary  of  War  shall  cause  appropri- 
ate certificates  of  qualification  to  be  issued  by  the  Adjutant  General 
of  the  Army  to  all  officers  and  enlisted  men  who  shall  have  been 
found  and  reported  by  aviation  examining  boards  in  accordance  with 
the  terms  of  this  Act,  to  be  qualified  for  the  details  and  ratings  for 
which  said  officers  and  enlisted  men  shall  have  been  examined: 
Provided  further,  That  except  as  hereinbefore  provided  in  the  cases 
of  officers  who  are  now  on  aviation  duty  and  who  shall  be  rated 
as  junior  military  aviators  as  hereinbefore  authorized,  no  person 
shall  be  detailed  for  service  as  an  aviation  officer  in  the  aviation 
section  until  he  shall  have  served  creditably  as  an  aviation  student 
for  a  period  to  be  fixed  by  the  Secretary  of  War;  and  no  person 
shall  receive  the  rating  of  military  aviator  until  he  shall  have  served 
creditably  for  at  least  three  years  as  an  aviation  officer  with  the 
rating  of  junior  military  aviator:  Provided  further.  That  there 
shall  be  paid  to  the  widow  of  any  officer  or  enlisted  man  who  shall 
die  as  the  result  of  an  aviation  accident,  not  the  result  of  his  own 
misconduct,  or  to  any  other  person  designated  by  him  in  writing, 
an  amount  equal  to  one  year's  pay  at  the  rate  to  which  such  officer 
or  enlisted  man  was  entitled  at  the  time  of  the  accident  resulting 
in  his  death,  but  any  payment  made  in  accordance  with  the  terms 
of  this  proviso  on  account  of  the  death  of  any  officer  or  enlisted 
man  shall  be  in  lieu  of  and  a  bar  to  any  payment  under  the  Acts 
of  Congress  approved  May  eleventh,  nineteen  hundred  and  eight, 
and  March  third,  nineteen  hundred  and  nine  (Thirty-fifth  Statutes, 
pages  one  hundred  and  eight  and  seven  hundred  and  fifty-five),  on 
account  of  death  of  said  officer  or  enlisted  man.  (38  Stat.  515.) 
See  Dote  to  §  1867a,  ante. 
Act  May  11,  1908,  and  Act  March  3,  1909,  mentioned  in  this  section,  are 

Act  May  11,  1908,  c  163,  and  Act  March  3,  1909,  c.  252,  amending  said  Act 

May  11, 1908,  c  163,  set  forth  post,  §  2165. 

§  1867d.  (Act  Aug.  29,  1916,  c.  418,  §  1.)     Donation  of  land  for 
aviation  field ;  acceptance  by  President. 

The  Secretary  of  War  is  hereby  authorized  to  accept  for  the  Unit- 
ed States  from  any  citizen  of  the  United  States  a  donation  of  a 
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tract  or  tracts  of  land  suitable  and  desirable  in  his  judgment  for 
the  purposes  of  an  aviation  field  and  remount  station^  the  terms 
of  the  donation  also  to  authorize  the  use  of  the  property  donated 
for  any  other  service  of  the  United  States  which  may  hereafter  ap- 
pear desirable.     (39  Stat.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1917, 
cited  above. 

§  1867c.  (Act  Aug.  29,  1916,  c.  418.)  Investigation  of  military  res- 
ervations to  determine  suitability  for  aviation  purposes;  pur- 
chase of  other  land. 

The  Secretary  of  War  is  directed  to  investigate  the  suitability 
of  the  various  military  reservations  for  aviation  purposes,  and 
should  any  of  the  reservations  be  found  not  suitable  and  not  avail- 
able for  aviation  he  is  authorized,  in  his  discretion,  to  acquire,  by 
purchase,  condemnation,  or  otherwise,  for  the  United  States  oi 
America,  such  land  as  may  be  necessary  for  aviation  purposes,  and 
there  is  hereby  appropriated,  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated,  the  sum  of  $300,000,  or  so  much  thereof  as 
may  be  necessary,  for  said  purpose.    (39  Stat.) 

This  was  a  further  provision  of  the  Army  appropriation  act  for  the  fiscal 
year  1917,  cited  above. 

(R.  S.  §  1121.  Superseded.) 
This  section  provided  for  the  appointment  of  the  thirty  post  chaplains  and 
four  regimental  chaplains,  one  for  each  regiment  of  colored  troops,  authorized 
by  R.  S.  §  1094.  It  was  superseded,  with  subsequent  provisions  relating  to 
chaplains,  by  Act  Feb.  2,  1901,  c.  192,  S  12,  post,  §  1868.  See  notes  to  that 
section. 

§  1868.  (Act  Feb.  2,  1901,  c.  192»  §  12.)  Chaplains;  appointment; 
niunber ;  qualifications ;  assignment  to  regiments,  etc. ;  trans- 
portation to  be  furnished. 

The  President  is  authorized  to  appoint,  by  and  with  the  advice 
and  consent  of  the  Senate,  chaplains  in  the  Army,  at  the  rate  of 
one  for  each  regiment  of  cavalry  and  infantry  in  the  United  States 
service  and  twelve  for  the  corps  of  artillery,  with  the  rank,  pay, 
and  allowances  of  captains  of  infantry:  Provided,  That  no  person 
shall  be  appointed  a  chaplain  in  the  Regular  Army  who  shall  have 
passed  the  age  of  forty  years,  nor  until  he  shall  have  established  his 
fitness  as  required  by  existing  law :  And  provided.  That  the  office  of 
post  chaplain  is  abolished,  and  the  officers  now  holding  commissions 
as  chaplains,  or  who  may  hereafter  be  appointed  chaplains,  shall  be 
assigned  to  regiments  or  to  the  corps  of  artillery.  Chaplains  may  be 
assigned  to  such  stations  as  the  Secretary  of  War  shall  direct,  and 
they  may  be  transferred,  as  chaplains,  from  one  branch  of  the  service 
or  from  one  -regiment  to  another  by  the  Secretary  of  War,  without 
further  commission.  When  serving  in  the  field,  chaplains  shall  be 
furnished  with  necessary  means  of  transportation  by  the  Quarter- 
master's Department.    (31  Stat.  750.) 

This  section  was  part  of  the  act  to  increase  the  efficiency  of  the  permanent 
military  establishment,  cited  above. 

Thirty  post  chaplains,  and  four  regimental  chaplains  for  the  four  regiments 
of  colored  troops  provided  for  by  R.  S.  §§  1104,  1108,  were  authorized  by  R. 
S.  §§  1094,  1121 ;  and  Act  April  26,  1898,  c.  191,  30  Stat.  364,  which  reor- 
ganized the  line  of  the  Army,  contained  a  proviso,  annexed  to  section  1  there- 
of, that  it  should  not  be  construed  as  abolishing  the  office  of  chaplain  in  each 
regiment  of  colored  troops.  Thirty  chaplains,  to  be  assigned  to  regiments  or 
posts  in  the  discretion  of  the  Secretary  of  War,  were  provided  for  by  Act 
March  2,  1899,  c.  352,  |  1,  30  Stat.  977,  with  provisos,  annexed  to  sections  2 
and  4  thereof,  that  it  should  not  be  construed  as  abolishing  the  office  of  chap- 
lain in  each  regiment  of  colored  cavalry  or  colored  infantry.  All  these  pro- 
visions were  superseded  by  this  section,  except  that  the  requirements  of  R. 
8.  S  1123,  as  to  the  qualifications  of  chaplains,  may  be  regarded  as  operative 
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under  the  proviso  annexed  to  this  section,  that  no  person  shall  be  appointed  a 
chaplain  until  he  shall  have  established  his  fitness  as  required  by  existing  law. 

A  chaplain  for  the  Corps  of  Engineers  was  authorized  by  a  provision  of 
Act  June  12,  1906,  c  8078,  34  Stat.  256. 

In  addition  to  the  twelve  chaplains  authorized  for  the  Artillery  Corps  by  this 
section,  one  chaplain  for  each  regiment  of  field  artillery  and  two  for  the 
coast  artillery  were  authorized  by  Act  Jan.  25,  1907,  c.  397,  §  12,  34  Stat.  864. 

The  provisions  of  this  section,  and  of  said  Act  June  12,  1906,  c.  3078,  and 
Act  Jan.  25,  1907,  c  397,  §  12,  mentioned  above,  relating  to  the  number  of 
chaplains,  were  superseded  by  Act  June  3,  1916,  c  134,  §  15,  post,  f  1868a. 

The  age  limit  prescribed  by  this  section  was  not  to  apply  to  persons  who 
served  as  chaplains  of  volunteers  after  April  21,  1898,  who  were  under  42 
years  of  age  when  originally  appointed,  by  a  provision  of  Act  March  2,  1901, 
c.  803,  31  Stat.  900,  which  has  become  practically  obsolete,  and  is.  omitted. 

The  provision  of  this  section  giving  chaplains  the  rank,  pay,  and  allowances 
of  captains  of  infantry,  was  superseded  in  part  by  subsequent  provisions  that 
a  certain  number  of  chaplains,  after  ten  years'  service,  should  have  the 
grade,  pay,  and  allowances  of  major,  that  the  remaining  chaplains  should  have 
the  grade,  pay,  and  allowances  of  captain,  mounted,  after  they  should  have 
completed  seven  years'  service,  and  that  all  persons  thereafter  appointed 
chaplains  should  have  the  grade,  pay,  and  allowances  of  first  lieutenant, 
mounted,  until  they  should  have  completed  seven  years*  service,  made  by  Act 
April  21,  1904,  c.  1404,  §  1,  post,  §  1874. 

§  1868a.  (Act  June  3,  1916,  c.  134,  §  15.)     The  chaplains. 

The  President  is  authorized  to  appoint,  by  and  with  the  advice 
and  consent  of  the  Senate,  chaplains  in  the  Army  at  the  rate  of  not 
to  exceed,  including  chaplains  now  in  service,  one  for  each  regiment 
of  Cavalry,  Infantry,  Field  Artillery,  and  Engineers,  and  one  for 
each  one  thousand  two  hundred  officers  and  men  of  the  Coast  Ar- 
tillery Corps,  with  rank,  pay,  and  allowances  as  now  authorized 
by  law:  Provided,  That  in  the  appointment  of  chaplains  in  the 
Regular  Army,  preference  and  priority  shall  be  given  to  applicant 
veterans,  if  otherwise  duly  qualified  and  who  shall  not  have  passed 
the  age  of  forty-one  years  at  the  time  of  application,  who  have  ren- 
ed  honorable  war  service  in  the  Army  of  the  United  States  or  who 
have  been  honorably  discharged  from  such  Army.    (39  Stat.) 

This  was  section  15  of  "An  act  for  making  further  and  more  effectual  pro- 
vision for  the  national  defense,  and  for  other  purposes,'*  cited  above. 

See  ante,  §  1868,  and  notes  thereunder.  See,  also,  note  under  §{  1869,  1870, 
post. 

§§  1869,  1870.     (Superseded.) 

These  sections,  which  consisted  of  a  provision  of  Act  June  12,  1906,  c  3078, 
34  Stat.  256,  providing  for  a  chaplain  for  the  Corps  of  Engineers,  and  Act 
Jan.  25,  1907,  c.  397,  §  12,  34  Stat.  864,  providing  for  the  appointment  of  one 
chaplain  for  each  regiment  of  field  artillery  and  two  for  the  coast  artillery, 
were  superseded  by  Act  June  3,  1916,  c.  134,  §  15,  ante,  §  1868a. 

§  1871.  (R.  S.  §  1123.)     Chaplains;  qualifications. 

No  person  shall  be  appointed  as  regimental  or  post  chaplain  until 
he  shall  furnish  proof  that  he  is  a  regularly-ordained  minister  of  some 
religious  denomination,  in  good  standing  at  the  time  of  his  appoint- 
ment, together  with  a  recommendation  for  such  appointment  from 
some  authorized  ecclesiastical  body,  or  from  not  less  than  five  ac- 
credited ministers  of  said  denomination. 
Act  July  17,  1862,  c.  200,  §  8.  12  Stat.  595. 

The  requirements  of  this  section,  and,  perhaps  also,  the  provisions  for  ex- 
amination before  appointment,  of  Act  March  2,  1899,  c  352,  §  7,  post,  §  1872, 
may  be  regarded  as  operative  under  the  proviso  annexed  to  Act  Feb.  2,  1901,  c 
192,  I  12,  ante,  f  1808,  that  no  person  shall  be  appointed  chaplain  *'until  he 
shall  have  established  his  fitness  as  required  by  existing  law." 

Notes  of  Dedsions 

Qualiflcatlons  of  chaplains.— The  stat-  to  the  office  of  chaplain  because  he  may 

utes    prescribing   the    qualifications    of  be  a  person  of  African  descent.    (1864) 

chaplains  in  the  army  do  not  preclude  U  Op.  Atty.  Gen.  37. 
the  appointment  of  a  Christian  minister 
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§  1872.  (Act  March  2,  1899,  c.  352,  §  7.)  Chaplains;  examination 
for  appointment. 
No  person  in  civil  life  shall  hereafter  be  appointed  a  [judge-ad- 
vocate, paymaster,  or]  chaplain  until  he  shall  have  passed  satisfac- 
torily such  examination  as  to  his  moral,  mental,  and  physical  qual- 
ifications as  may  be  prescribed  by  the  President.    (30  Stat.  979.) 

This  was  a  proviso  annexed  to  section  7  of  the  act  for  increasing  the  efficien- 
cy of  the  Army,  cited  above. 

The  words  of  this  provision  inclosed  in  brackets,  "judge-advocate,  paymaster, 
or,"  were  superseded,  in  regard  to  the  appointment  of  judge-advocates,  by 
the  different  provisions  of  Act  Feb.  2,  1901,  c.  192,  §  15,  ante,  {  1775,  and 
in  regard  to  the  appointment  of  paymasters,  by  section  21  of  that  act,  ante, 
{  1797 ;  but  the  provision  for  examination  for  appointment  as  chaplain  may  be 
regarded  as  operative  under  section  12  of  the  same  act,  as  stated  in  the 
note  to  R.  S.  §  1123,  ante,  §  1871,  notwithstanding  the  proviso  to  section  15 
of  this  act,  30  Stat  981,  that  "each  and  every  provision  of  this  act  shall 
continue  in  force  until  July  1,  1901." 

A  further  requirement  of  this  section  that  "no  such  person  shall  be  appoint- 
ed who  is  more  than  forty-fours  years  of  age,"  was  also  superseded,  as  to 
appointments  of  judge-advocates  and  paymasters,  by  the  subsequent  provisions 
referred  to  in  the  preceding  paragraph  of  this  note,  and,  as  to  appointments 
of  chaplains,  by  the  provision,  fixing  the  limit  of  age  at  forty  years,  of  Act 
Feb.  2,  1901,  c  192,  {  12,  ante,  §  1868.     See  notes  to  said  section. 

A  further  proviso  annexed  to  this  section,  that  such  examination  should  not 
be  required  in  case  of  the  appointment  of  an  oflScer  who  had  served  in  a  sim- 
ilar capacity  during  the  war  with  Spain  and  had  demonstrated  his  moral, 
mental,  and  physical  qualifications  for  the  position,  has  become  practically  ob- 
solete, and  is  omitted. 

§  1873.  (R.  S.  §  1122.)     Rank,  etc.,  of  chaplains. 

Chaplains  shall  have  the  rank  of  captain  of  infantry,  without  com- 
mand, and  shall  be  on  the  same  footing  with  other  officers  of  the 
Army,  as  to  tenure  of  office,  retirement,  and  pensions. 

Act  April  9,  1864,  c.  53,  S  1,  13  Stat.  46.  Act  July  28,  1866,  c.  299,  i§ 
7,  30,  14  Stat.  333,  337.  Act  March  2,  1867,  c  145,  §  7,  14  Stat.  423.  Act 
July  15,  1870,  c  294,  {  12,  16  Stat.  318. 

Chaplains  were  also  given  the  rank,  pay,  and  allowances  of  captains  of  in- 
fantry, by  Act  Feb.  2,  1901,  c  192,  f  12,  ante,  §  1870;  but  different  provi- 
sions as  to  their  rank,  pay,  and  allowances,  were  made  by  Act  April  21,  1904, 
c  1404,  §  1,  post,  i  1874. 

Notes  of  Deoisions 

Effect    of   section    in    general.— This  Appointment  during  recess  of  senate. 

section  distinctly  recognized  that,  post  — One  an  officer  appointed  and  commis- 

chaplains  at  the  time  of  its  adoption  sioned  a  post  chaplain  during  a  recess 

were  in  the  service.    U.  S.  v.  La  Tour-  of  the  senate  comes  within  this  section, 

ette  (1894)  14  Sup.  Ct.  422,  424,  151  0*Shea  v.  U.  S.  (1893)  28  Ct  CI.  392. 
U.  S.  572,  38  L.  Ed.  274. 

§  1874.  (Act  April  21,  1904,  c.  1404,  §  1.)  Chaplains;  promotion 
and  rank,  pay,  and  allowances. 
Hereafter  the  President  may,  from  time  to  time,  select  from 
among  the  chaplains  of  the  Army  any  chaplains  having  not  less 
than  ten  years*  service,  in  the  grade  of  captain,  who  shall  have 
been  commended  as  worthy  of  special  distinction  for  exceptional 
efficiency  by  the  regimental  or  district  commanders  with  whose 
commands  they  may  be  serving  as  chaplains,  approved  through  reg- 
ular military  channels,  and  may,  with  the  advice  and  consent  of 
the  Senate,  promote  such  regimental  or  artillery  chaplains  to  be  chap- 
lains with  the  grade,  pay,  and  allowances  of  major;  every  such  pro- 
motion being  made  with  a  view  to  active  service  until  the  statutory 
age  for  the  compulsory  relinquishment  thereof,  except  in  cases  of 
physical  disability  incurred  in  the  line  of  duty :  Provided,  That  the  total 
number  in  active  service  so  promoted  shall  not  at  any  time  exceed 
fifteen,  and  that  the  remaining  chaplains  shall  have  the  grade,  pay,  and 
allowances  of  captain,  mounted,  after  they  shall  have  completed  seven 
years  of  service:  And  provided  further.  That  all  persons  who  may 
hereafter  be  appointed  as  chaplains  shall  have  the  grade,  pay,  and 
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allowances  of  first  lieutenant,  mounted,  until  they  shall  have  completed 
seven  years  of  service.     (33  Stat.  226.) 

This  section  and  the  two  sections  next  following  were  an  act  entitled  *'An 
act  to  recognize  and  promote  the  efficiency  of  Army  Chaplains." 

Previous  provisions  relating  to  rank,  etc.,  of  chaplains  were  made  by  R.  S.  § 
1122,  ante,  §  1873,  and  Act  Feb.  2,  1901,  c.  192,  |  12,  ante,  §  1868. 

§  1875.  (Act  April  21,  1904,  c.  1404,  §  2.)     Chaplains;  official  des- 
ignation. 
All  officers  provided  for  in  this  Act  shall  have  a  uniform  desig- 
nation in  official  address  as  chaplains  of  their  respective  regiments 
or  of  the  Artillery  Corps.    (33  Stat.  226.) 

§  1876.  (Act  April  21,  1904,  c.  1404,  §  3.)     Chaplains;  effect  of  act 
as  to  existing  chaplains. 
Nothing  in  this  Act  shall  be  construed  as  depriving  any  chaplain, 
of  his  commission  in  the  Army,  or  as  interfering  with  existing  law 
pertaining  to  regimental  and  corps  assignments  or  transfers,  and 
that  nothing  herein  contained  shall  be  held  or  construed  to  increase 
the  number  of  chaplains,  as  now  authorized  by  law,  or  to  reduce  the 
grade  of  any  now  serving.     (33  Stat.  226.) 
See  post,  I  1991,  and  notes  thereunder. 

§  1877.  (R.  S.  §  1124.)     Chaplains;   duties  as  school-teachers. 

The  duty  of  chaplains  of  regiments  of  colored  troops  [and  of 
post-chaplains]  shall:  include  the  instruction  of  the  enlisted  men  in 
the  common  English  branches  of  education. 

Act  July  5,  1838,  c.  162,  {  18,  5  Stat  259.  Act  July  28,  1866,  c  299,  § 
30,  14  Stat.  337. 

The  words  of  this  section  inclosed  in  brackets,  "and  of  post-chaplains," 
were  superseded  by  the  abolition  of  the  office  of  post-chaplain,  and  the  assign- 
ment of  chaplains  to  regiments,  etc.,  by  Act  Feb.  2,  1901,  c.  102,  §  12,  ante, 
S  1870. 

Provisions  for  establishment  of  schools  at  all  posts,  etc,  were  made  by 
R.  S.  §  1231,  post,  §  1988. 

§  1878.  (R.  S.  §  1125.)     Chaplains;  duties  as  clergymen. 

All  regimental  chaplains  [and  post-chaplains]  shall,  when  it  may 
be  practicable,  hold  appropriate  religious  services,  for  the  benefit 
of  the  commands  to  which  they  may  be  assigned  to  duty,  at  least 
once  on  each  Sunday,  and  shall  perform  appropriate  religious  burial 
services  at  the  burial  of  officers  and  soldiers  who  may  die  in  such 
commands. 

Act  April  9,  1864,  c.  53,  §  4,  13  Stat  46. 

The  words  of  this  section  inclosed  in  brackets,  "and  post-chaplains,"  were 
superseded  by  the  abolition  of  the  office  of  post-chaplain,  and  the  assignment 
of  chapldina  to  regiments,  etc.,  by  Act  Feb.  2,  1901,  c.  192,  §  12,  ante,  $  1870. 

§  1879.  (R.  S.  §  1126,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Chaplains;  monthly  reports. 
[Post,]  hospital  and  regimental  chaplains  shall  make  monthly 
reports  to  the  Adjutant-General  of  the  Army,  through  the  usual 
military  channels,  of  the  moral  condition  and  general  history  of  the 
regiments  or  posts  to  which  they  may  be  attached. 

Act  April  9,  1864,  c.  53,  8  3,  13  Stat  46.  Act  Feb.  27,  1877,  c  69,  §  1,  19 
Stat  242. 

This  section,  as  enacted  in  the  Revised  Statutes,  contained  no  comma  after 
the  word  **Po&t'*  at  the  beginning  of  the  section.  The  comma  was  inserted 
by  amendment  of  the  section  by  Act  Feb.  27,  1877,  c.  69,  §  1,  cited  above. 
But  the  word  "Post"  was  superseded  by  the  abolition  of  the  office  of  post- 
chaplain  by  Act  Feb.  2, 1901,  c.  192,  §  12,  ante,  1 1868. 

§  1880.  (R.  S.  §  1127.)     Chaplains;  facilities  to. 

It  shall  be  the  duty  of  commanders  of  regiments,  hospitals,  and 
posts  to  afford  to  chaplains,  assigned  to  the  3ame  for  duty,  such  facil- 
ities as  may  aid  them  in  the  performance  of  their  duties. 
Act  AprU  9,  1864,  c  53,  {  3,  13  Stat  46. 
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§  1881.  (R.  S,  §  1193.)     Chiefs  of  corps  and  departments,  how  se- 
lected. 

The  [Adjutant-General,  the  Quartermaster-General,  the  Commis- 
sary-General of  Subsistence,]   the  Surgeon-General,  the  Chief  of 
Engineers,  [the  Chief  of  Ordnance,  and  the  Paymaster-General] 
shall  be  appointed  by  selection  from  the  corps  to  which  they  belong. 
Act  July  28, 1866,  c.  299,  §  23,  14  Stat  336. 

The  application  of  this  section  to  the  officers  named  therein  whose  names 
are  inclosed  in  brackets,  being  all  those  enumerated  except  the  Surgeon-Gen- 
eral and  the  Chief  of  Engineers,  was  superseded  by  the  provisions  of  Act  Feb. 

2,  1901,  c.  192,  §  26,  post,  §  1905,  that,  "when  vacancies  shaU  occur  in  the 
position  of  chief  of  any  staff  corps  or  department,'*  officers  of  the  Army  at 
large  not  below  the  rank  of  lieutenant-colonel  may  be  appointed  thereto,  who 
shall  hold  office  for  terms  of  four  years:  "Provided,  that  so  long  as  there 
remain  in  service  officers  of  any  staff  corps  or  department  holding  permanent 
appointments,  the  chief  of  such  staff  corps  or  department  shall  be  selected 
from  the  officers  so  remaining  therein."  This  mode  of  selection  from  officers 
of  the  Army  at  large  was  clearly  applicable  to  the  Chiefs  of  the  Adjutant- 
General's  Department,  Inspector-General's  Department,  the  Quartermaster's 
Department,  the  Subsistence  Department,  the  Pay  Department,  the  Ordnance 
Department,  and  the  Signal  Corps,  in  which,  by  preceding  provisions  of  the 
same  section,  no  more  permanent  appointments  were  to  be  made,  and  any 
vacancies  except  that  of  chief  which  could  not  be  filled  by  promotion  of  officers 
still  remainiikg  holding  ];>ermanent  appointments,  should  be  filled  by  detail 
from  the  line  of  the  Army,  from  the  grade  in  which  the  vacancies  should 
exist,  for  a  term  of  four  years.  But  by  section  22  of  that  act,  "the  Chief  of 
Engineers  shall  be  selected  as  now  provided  by  law";  and  in  the  Corps  of 
Engineers,  and  also  in  the  Judge-Advocate-General's  Department  and  in  the 
Medical  Department,  vacancies  in  the  higher  grades  were  to  be  filled  by 
promotion  according  to  seniority,  and  vacancies  in  the  lower  grades  by  perma- 
nent transfers  or  appointments,  under  the  provisions  of  sections  15,  18,  and 
22  of  said  Act  Feb.  2,  1901,  relating  to  such  departments  and  corps,  respective- 
ly, and  the  general  provisions  of  Act  Oct  1,  1890,  c.  1241,  §  1,  post,  §  1895, 
BO  that  the  Judge-Advocate-General,  the  Surgeon-General,  and  the  Chief  of 
Engineers  were  to  be  selected,  each,  from  officers  holding  permanent  appoint- 
ments in  their  respective  departments  or  corps. 

Notes  of  Decisions 

Appointment  of  ohiefs  of  staff  corps,  gives  the  right  to  free  selection  from 
—This  section,  in  providing  for  the  ap-  the  corps.  (1881)  17  Op.  Atty.  Gen.  2. 
pointment  of  the  officers  named  therein, 

(R.  S.  §  1194.    Repealed.) 
This  section  provided  that,  until  otherwise  directed  by  law,  there  should  be 
no  new  appointments  and  no  promotion  in  the  departments  of  Adjutant-Gen- 
eral or  of   Inspector-General,  or   in   the  Fay,   Quartermaster's,   Subsistence, 
Ordnu^^te*  or  Medical  Departments;  incorporating  a  provision  of  Act  March 

3,  1869,  c.  124,  §  6,  15  Stat  318.  So  much  of  that  provision  as  applied  to 
the  Ordnance,  Subsistence,  and  Medical  Departments  was  repealed  by  Act 
June  23,  1874,  c.  458,  §  8,  18  Stat.  245 ;  so  much  as  applied  to  the  Quarter- 
master's Department,  by  Act  March  3,  1875,  c.  126,  §  4,  18  Stat.  339 ;  and  ao 
much  as  applied  to  the  Adjutant-General's  Department,  by  Act  March  3,  1875, 
c  142,  18  Stat.  478;  so  much  of  it  as  applied  to  paymasters  of  the  rank  of 
major  was  repealed  by  Res.  March  3,  1875,  No.  7,  18  Stat  524;  and  the 
section  was  wholly  repealed  by  Act  March  3,  1877,  c.  100,  19  Stat  270,  re- 
ferring to  it  as  "now  applying  only  to  grades  in  the  Pay  Department  of  the 
Army  above  the  rank  of  major." 

§  1881a.  (Act  June  3,  1916,  c.  134,  §  37.)     The  Officers'  Reserve 
Corps [;  establishment  of;  appointment  of  officers  to;  number 
of  officers;    discharge  of   officers;    Medical   Reserve   Corps 
abolished;  commissions  and  rank  of  officers]. 
For  the  purpose  of  securing  a  reserve  of  officers  available  for  serv- 
ice as  temporary  officers  in  the  Regular  Army,  as  provided  for  in 
this  Act  and  in  section  eight  of  the  Act  approved  April  twenty-fifth, 
nineteen  hundred  and  fourteen,  as  officers  of  the  Quartermaster 
Corps  and  other  staff  corps  and  departments,  as  officers  for  recruit 
rendezvous  and  depots,  and  as  officers  of  volunteers,  there  shall  be 
organized,  under  such  rules  and  regulations  as  the  President  may 
prescribe  not  inconsistent  with  the  provisions  of  this  Act,  an  Of- 
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fleers'  Reserve  Corps  of  the  Regular  Army.  Said  corps  shall  con- 
sist of  sections  corresponding  to  the  various  arms,  staff  corps,  and 
departments  of  the  Regular  Army.  Except  as  otherwise  herein  pro- 
vided, a  member  of  the  Officers'  Reserve  Corps  shall  not  be  subject 
to  call  for  service  in  time  of  peace,  and  whenever  called  upon  for 
service  shall  not,  without  his  consent,  be  so  called  in  a  lower  grade 
than  that  held  by  him  in  said  reserve  corps. 

The  President  alone  shall  be  authorized  to  appoint  and  commis- 
sion as  reserve  officers  in  the  various  sections  of  the  Officers'  Re- 
serve Corps,  in  all  grades  up  to  and  including  that  of  major,  such 
citizens  as,  upon  examination  prescribed  by  the  President,  shall  be 
found  physically,  mentally,  and  morally  qualified  to  hold  such  com- 
missions :  Provided,  That  the  proportion  of  officers  in  any  section 
of  the  Officers'  Reserve  Corps  shall  not  exceed  the  proportion  for 
the  same  grade  in  the  corresponding  arm,  corps,  or  department  of 
the  Regular  Army,  except  that  the  number  commissioned  in  the 
lowest  authorized  grade  in  any  section  of  the  Officers'  Reserve 
Corps  shall  not  be  limited. 

All  persons  now  carried  as  duly  qualified  and  registered  pursuant 
to  section  twenty-three  of  the  Act  of  Congress  approved  January 
twenty-first,  nineteen  hundred  and  three,  shall,  for  a  period  of  three 
years  after  the  passage  of  this  Act,  be  eligible  for  appointment  in 
the  Officers'  Reserve  Corps  in  the  section  corresponding  to  the 
arm,  corps,  or  department  for  which  they  have  been  found  qualified, 
without  further  examination,  except  a  physical  examination,  and 
subject  to  the  limitations  as  to  age  and  rank  herein  prescribed: 
Provided,  That  any  person  carried  as  qualified  and  registered  in  the 
grade  of  colonel  or  lieutenant  colonel  pursuant  to  the  provisions  of 
said  Act  on  the  date  when  this  Act  becomes  effective  may  be  com- 
missioned and  recommissioned  in  the  Officers'  Reserve  Corps  with 
the  rank  for  which  he  has  been  found  qualified  and  registered,  but 
when  such  person  thereafter  shall  become  separated  from  the  Of- 
ficers' Reserve  Corps  for  any  reason  the  vacancy  so  caused  shall 
not  be  filled,  and  such  office  shall  cease  and  determine. 

No  person  shall,  except  as  hereinafter  provided,  be  appointed  or 
reappointed  a  second  lieutenant  in  the  Officers'  Reserve  Corps  aft- 
er he  shall  have  reached  the  age  of  thirty-two  years,  a  first  lieu- 
tenant after  he  shall  have  reached  the  age  of  thirty-six  years,  a  cap- 
tain after  he  shall  have  reached  the  age  of  forty  years,  or  a  major 
after  he  shall  have  reached  the  age  of  forty-five  years.  When  an 
officer  of  the  Reserve  Corps  shall  reach  the  age  limit  fixed  for  ap- 
pointment or  reappointment  in  the  grade  in  which  commissioned 
he  shall  be  honorably  discharged  from  the  service  of  the  United 
States,  and^be  entitled  to  retain  his  official  title  and,  on  occasions 
of  ceremony,  to  wear  the  uniform  of  the  highest  grade  he  shall 
have  held  in  the  Officers'  Reserve  Corps :  Provided,  That  nothing 
in  the  foregoing  provisions  as  to  the  ages  of  officers  shall  apply  to 
the  appointment  or  reappointment  of  officers  of  the  Quartermaster, 
Engineer,  Ordnance,  Signal,  Judge  Advocate,  and  Medical  sections 
of  said  Reserve  Corps. 

One  year  after  the  passage  of  this  Act  the  Medical  Reserve  Corps, 
as  now  constituted  by  law,  shall  cease  to  exist.  Members  thereof 
may  be  commissioned  in  the  Officers'  Reserve  Corps,  subject  to  the 
provisions  of  this  Act,  or  may  be  honorably  discharged  from  the 
service.  The  Secretary  of  War  may,  in  time  of  peace,  order  first 
lieutenants  of  the  medical  section  of  the  Officers'  Reserve  Corps, 
with  their  consent,  to  active  duty  in  the  service  of  the  United  States 
in  such  numbers  as  the  public  interests  may  require  and  the  funds 
appropriated  may  permit,  and  may  relieve  them  from  such  duty 
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when  their  services  are  no  longer  necessary.  While  on  such  duty 
they  shall  receive  the  pay  and  allowances,  including  pay  for  periods 
of  sickness  and  leaves  of  absence,  of  officers  of  corresponding  rank 
and  length  of  active  service  in  the  Regular  Army. 

The  commissions  of  all  officers  of  the  Officers'  Reserve  Corps 
shall  be  in  force  for  a  period  of  five  years  unless  sooner  terminated 
in  the  discretion  of  the  President.  Such  officers  may  be  recommis- 
sioned,  either  in  the  same  or  higher  grades,  for  successive  periods 
of  five  years,  subject  to  such  examinations  and  qualifications  as  the 
President  may  prescribe  and  to  the  age  limits  prescribed  herein: 
Provided,  That  officers  of  the  Officers*  Reserve  Corps  shall  have 
rank  therein  in  the  various  sections  of  said  Reserve  Corps  accord- 
ing to  grades  and  to  length  of  service  in  their  grades.    (39  Stat.) 

Thia  section  and  sections  1881b-1881n,  1881o-18Slq,  post,  were  sections  37- 
53  of  "An  act  for  making  further  and  more  effectual  provision  for  the  national 
defense,  and  for  other  pnri)Oses,"  cited  above. 

Act  April  25,  1914,  c  71,  {  8,  mentioned  in  this  section,  is  set  forth  post,  { 
1905a. 

Act  Jan.  21,  1903,  c  196,  §  23,  also  mentioned  in  this  section,  is  set  forth  . 
post,  §2042. 

Provisions  relating  to  the  Medical  Reserve  Corps  are  contained  in  Act  April 
23,  1908,  c  150,  SS  7-9,  ante,  §{  1816-1818. 

Provisions  relating  to  the  retirement  of  officers  of  the  Medical  Reserve  Corps    * 
are  contained  in  Act  June  22,  1910,  c.  312,  as  amended  by  Act  March  4,  1911, 
c  252,  post,  §  2049. 

The  appointment  of  graduates  of  the  Reserve  Officers'  Training  Corps  as  of- 
ficers in  the  Officers'  Reserve  Corps  was  provided  for  by  S  49  of  this  act,  post, 
11881m. 

Provisions  for  the  appointment  of  graduates  of  educational  institutions  hav- 
ing military  instructions  similar  to  that  prescribed  for  educational  institutions 
maintaining  units  of  the  Reserve  Officers'  Training  Corps  as  officers  in  the 
Officers'  Reserve  Corps,  are  made  by  S  51  of  this  act,  post,  §  1881  o. 

Provisions  for  the  appointment  of  certain  officers  of  the  Officers*  Reserve 
Corps  as  temporary  second  lieutenants  in  the  Regular  Army  are  contained  in 
Act  June  8,  1916,  c  134,  §  52,  post,  {  1881p. 

§  1881b.  (Act  June  3,  1916,  c.  134,  §  38.)  The  Officers'  Reserve 
Corps  in  war[;  active  service;  command,  pay,  allowances, 
and  rank;  promotions;  retirement;  pensions]. 
In  time  of  actual  or  threatened  hostilities  the  President  may  order 
officers  of  the  Officers'  Reserve  Corps,  subject  to  such  subsequent 
physical  examinations  as  he  may  prescribe,  to  temporary  duty  with 
the  Regular  Army  in  grades  thereof  which  can  not,  for  the  time  be- 
ing, be  filled  by  promotion,  or  as  officers  in  volunteer  or  other  or- 
ganizations that  may  be  authorized  by  law,  or  as  officers  at  recnlit 
rendezvous  and  depots,  or  on  such  other  duty  as  the  President  may 
prescribe.  While  such  reserve  officers  are  on  such  service  they 
shall,  by  virtue  of  their  commissions  as  reserve  officers,  exercise 
command  appropriate  to  their  grade  and  rank  in  the  organizations 
to  which  they  may  be  assigned,  and  shall  be  entitled  to  the  pay 
and  allowances  of  the  corresponding  grades  in  the  Regular  Army, 
with  increase  of  pay  for  length  of  active  service,  as  allowed  by  law 
for  officers  of  the  Regular  Army,  from  the  date  upon  which  they 
shall  be  required  by  the  terms  of  their  orders  to  obey  the  same: 
Provided,  That  officers  so  ordered  to  active  service  shall  take  tem- 
porary rank  among  themselves,  and  in  their  grades  in  the  organiza- 
tions to  which  assigned,  according  to  the  dates  of  orders  placing 
them  on  active  service ;  and  they  may  be  promoted,  in  accordance 
with  such  rank,  to  vacancies  in  volunteer  organizations  or  to  tem- 
porary vacancies  in  the  Regular  Army  thereafter  occurring  in  the 
organizations  in  which  thev  shall  be  serving:  Provided  further, 
That  officers  of  the  Officers  Reserve  Corps  shall  not  be  entitled  to 
retirement  or  retired  pay,  and  shall  be  entitled  to  pension  only  for 
disability  incurred  in  the  line  of  duty  and  while  in  active  service. 
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Any  officer  who,  while  holding  a  commission  in  the  Officers'  Re- 
serve Corps,  shall  be  ordered  to  active  service  by  the  Secretary  of 
War  shall,  from  the  time  he  shall  be  required  by  the  terms  of  his 
order  to  obey  the  same,  be  subject  to  the  laws  and  regulations  for 
the  government  of  the  Army  of  the  United  States,  in  so  far  as  they 
are  applicable  to  officers  whose  permanent  retention  in  the  military 
service  is  not  contemplated.  (39  Stat.) 
See  notes  to  §  1881a,  ante. 
See,  also,  post,  §  1881q. 

The  appointment  of  officers  from  the  Officers'  Reserve  Corps,  as  provided  by 
this  section,  for  units  made  up  from  organizations  drafted  under  the  resolution 
of  July  1,  1916,  c.  211,  under  which  the  National  Guard  were  sent  to  the 
Mexican  border,  was  provided  for  by  |  8  of  said  resolution,  post,  i  3047. 

§  1881c.  (Act  June  3,  1916,  c.  134,  §  39.)     Instruction  of  officers  of 
the  Officers'  Reserve  Corps [;   pay  and  allowances;   appoint- 
ment of  Volunteer  officers  to  Officers*  Reserve  Corps;    ap- 
pointment of  Regular  Army  officers  as  officers  of  Volimteers; 
service  in  Officers'  Reserve  Corps  not  to  count  in  determining 
relative  rank  of  Regular  Army  officers]. 
To  the  extent  provided  for  from  time  to  time  by  appropriations 
for  this  specific  purpose,  the  Secretary  of  War  is  authorized  to  order 
reserve  officers  to  duty  with  troops  or  at  field  exercises,  or  for  in- 
struction, for  periods  not  to  exceed  fifteen  days  in  any  one  calendar 
year,  and  while  so  serving  such  officers  shall  receive  the  pay  and 
allowances  of  their  respective  grades  in  the  Regular  Army:    Pro- 
vided, That,  with  the  consent  of  the  reserve  officers  concerned,  and 
within  the  limit  of  funds  available  for  the  purpose,  such  periods  of 
duty  may  be  extended  for  reserve  officers  as  the  Secretary  of  War 
may  direct :   Provided  further.  That  in  time  of  actual  or  threatened 
hostilities,  after  all  available  officers  of  any  section  of  the  Officers' 
Reserve  Corps  corresponding  to  any  arm,  corps,  or  department  of 
the  Regular  Army  shall  have  been  ordered  into  active  service,  of- 
ficers of  Volunteers  may  be  appointed  in.  such  arm,  corps,  or  de- 
partment as  may  be  authorized  by  law:    Provided  further,  That 
nothing  herein  shall  operate  to  prevent  the  appointment  of  any  of- 
ficer of  the  Regular  Army  as  an  officer  of  Volunteers  before  all  the 
officers  of  the  Officers'  Reserve  Corps  or  any  section  thereof  shall 
have  been  ordered  into  active  service :  And  provided  further.  That 
in  determining  the  relative  rank  and  the  right  to  retirement  of  an 
officer  of  the  Regular  Army,  active  duty  performed  by  him  while 
serving  in  the  Officers'  Reserve  Corps  shall  not  be  reckoned.     (39 
Stat.) 

See  notes  to  §  1881a,  ante. 

§  1881d.  (Act  June  3,  1916,  c.  134,  §  40.)  The  Reserve  Officers' 
Training  Corps [;  senior  division;  junior  division]. 
The  President  is  hereby  authorized  to  establish  and  maintain  in 
civil  educational  institutions  a  Reserve  Officers'  Training  Corps, 
which  shall  consist  of  a  senior  division  organized  at  universities 
and  colleges  requiring  four  years  of  collegiate  study  for  a  degree, 
including  State  universities  and  those  State  institutions  that  are 
required  to  provide  instruction  in  military  tactics  under  the  pro- 
visions of  the  Act  of  Congress  of  July  second,  eighteen  hundred  and 
sixty-two,  donating  lands  for  the  establishment  of  colleges  where 
the  leading  object  shall  be  practical  instruction  in  agriculture  and 
the  mechanic  arts,  including  military  tactics,  and  a  junior  division 
organized  at  all  other  public  or  private  educational  institutions, 
except  that  units  of  the  senior  division  may  be  organized  at  those 
essentially  military  schools  which  do  not  confer  an  academic  degree 
but  which,  as  a  result  of  the  annual  inspection  of  such  institutions 
by  the  War  Department,  are  specially  designated  by  the  Secretary 
(^704)        '  r  T 
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of  War  as  qualified  for  units  of  the  senior  division,  and  each  divi- 
sion shall  consist  of  units  of  the  several  arms  or  corps  in  such  num- 
ber and  of  such  strength  as  the  President  may  prescribe.    (39  Stat.) 

See  notes  to  1 1881a,  ante. 

Act  Joly  2,  1862,  c.  130,  |  4,  mentioned  in  this  section,  is  set  forth  post, 
§8870. 

Other  provisions  for  military  instruction  in  educational  institutions  are  set 
forth  post,  under  Chapter  4A  of  this  Title. 

The  issue  of  quartermaster  supplies  and  stores  to  educational  institutions 
to  which  an  officer  of  the  Army  is  detailed  as  professor  of  military  science 
and  tactics  was  authorized  by  a  provision  of  Act  May  18,  1916,  c  124,  post, 
{  1963d. 

The  wearing  of  the  duly  prescribed  uniform  of  the  United  States  Army, 
Navy,  or  Marine  Corps,  or  any  distinctive  part  of  such  uniform,  or  a  uniform 
dmilar  in  any  part  to  a  distinctive  part  of  said  duly  prescribed  uniforms,  by 
any  person  not  an  officer  or  enlisted  man  of  the  United  States  Army,  Navy, 
or  Marine  Corps,  was  prohibited  by  Act  June  3,  1916,  c.  134,  §  125,  post, 
I  1949a.  Said  prohibition  was  not  to  be  construed  to  prevent  the  instruc- 
tors and  members  of  the  duly  organized  cadet  corps  of  a  state  university, 
state  college,  or  public  high  school,  offering  a  regular  course  in  military 
instruction,  from  wearing  the  uniform  duly  prescribed  by  the  authorities  of 
such  university,  etc.,  nor  to  prevent  the  instructors  and  members  of  the 
duly  organized  cadet  corps  of  any  other  institution  of  learning,  offering  a 
regular  course  in  military  instruction,  and  at  which  an  officer  or  enlisted 
man  of  the  army,  etc.,  is  lawfully  detailed  for  duty  as  instructor  in  military 
science  and  tactics,  from  wearing  the  uniform  duly  prescribed  by  the  authori- 
ties of  such  institution  of  learning,  by  a  proviso  annexed  to  said  section. 
Said  section,  in  a  further  proviso,  provides  that  the  uniforms  worn  by  in- 
structors and  members  of  cadet  corps  referred  to  above  shall  include  some 
distinctive  mark  or  insignia  to  be  prescribed  by  the  Secretary  of  War  to 
distinguish  such  uniforms  from  the  uniforms  of  the  United  States  Army,  Navy, 
and  Marine  Corps,  and  that  said  instructors  and  members  of  cadet  corps 
shall  not  wear  the  insignia  of  rank  prescribed  to  be  worn  by  officers  of  the 
United  States  Army,  Navy,  or  Marine  Corps,  or  any  insignia  of  rank  similar 
thereto. 

§  1881c.  (Act  June  3,  1916,  c.  134,  §  41.)     Units  of  Reserve  Offi- 
cers' Training  Corps  at  educational  institutions;. 
The  President  may,  upon  the  application  of  any  State  institution 
described  in  section  forty  of  this  Act,  establish  and  maintain  at  such 
institution  one  or  more  units  of  the  Reserve  Officers'  Training 
Corps:   Provided,  That  no  such  unit  shall  be  established  or  main- 
tained at  any  such  institution  until  an  officer  of  the  Army  shall 
have  been  detailed  as  professor  of  military  science  and  tactics,  nor 
until  such  institution  shall  maintain  under  military  instruction  at 
least  one  hundred  physically  fit  male  students.    (39  Stat.) 
See  notes  to  §  1881a,  ante. 

§  ISSlf.  (Act  June  3,  1916,  c.  134,  §  42.)  Units  of  Reserve  Offi- 
cers' Training  Corps  at  educational  institutions. 
The  President  may,  upon  the  application  of  any  established  edu- 
cational institution  in  the  United  States  other  than  a  State  institu- 
tion described  in  section  forty  of  this  Act,  the  authorities  of  which 
agree  to  establish  and  maintain  a  two  years'  elective  or  compul- 
sory course  of  military  training  as  a  minimum  for  its  physically  fit 
male  students,  which  course  when  entered  upon  by  any  student 
shall,  as  regards  such  student,  be  a  prerequisite  for  graduation,  es- 
tablish and  maintain  at  such  institution  one  or  more  units  of  the  Re- 
serve Officers'  Training  Corps :  Provided,  That  no  such  unit  shall 
be  established  or  maintained  at  any  such  institution  until  an  offi- 
cer of  the  Army  shall  have  been  detailed  as  professor  of  military 
science  and  tactics,  nor  until  such  institution  shall  maintain  under 
military  instruction  at  least  one  hundred  physically  fit  male  stu- 
dents. *  (39  Stat.) 

See  notes  to  {  1881a,  ante. 
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§  1881g.  (Act  June  3,  1916,  c.  134,  §  43.)     Training  for  Reserve 

Officers'  Training  Corps. 
The  Secretary  of  War  is  hereby  authorized  to  prescribe  standard 
courses  of  theoretical  and  practical  military  training  for  units  of 
the  Reserve  Officers'  Training  Corps,  and  no  unit  of  the  senior  di- 
vision shall  be  organized  or  maintained  at  any  educational  institu- 
tion the  authorities  of  which  fail  or  neglect  to  adopt  into  their  cur- 
riculum the  prescribed  courses  of  military  training  for  the  senior 
division  or  to  devote  at  least  an  average  of  three  hours  per  week 
per  academic  year  to  such  military  training;  and  no  unit  of  the 
junior  division  shall  be  organized  or  maintained  at  any  educational 
institution  the  authorities  of  which  fail  or  neglect  to  adopt  into  their 
curriculum  the  prescribed  courses  of  military  training  for  the  junior 
division,  or  to  devote  at  least  an  average  of  three  hours  per  week  per 
academic  year  to  such  military  training.     (39  Stat.) 

See  notes  to  §  1881a,  ante. 

§  1881h.  (Act  June  3,  1916,  c.  134,  §  44.)     Membership  in  Reserve 

Officers'  Training  Corps. 
Eligibility  to  membership  in  the  Reserve  Officers'  Training  Corps 
shall  be  limited  to  students  of  institutions  in  which  units  of  such 
corps  may  be  established  who  are  citizens  of  the  United  States,  who 
are  not  less  than  fourteen  years  of  age,  and  whose  bodily  condition 
indicates  that  they  are  physically  fit  to  perform  military  duty,  or 
will  be  so  upon  arrival  at  military  age.    (39  Stat.) 

See  notes  to  §  1881a,  ante. 

§  18811.  (Act  June  3,  1916,  c.  134,  §  45.)     Details  of  Army  officers 

to  educational  institutions  having  Reserve  Officers'  Training 

Corps  units. 
The  President  is  hereby  authorized  tp  detail  such  numbers  of 
officers  of  the  Army,  either  active  or  retired,  not  above  the  grade  of 
colonel,  as  may  be  necessary,  for  duty  as  professors  and  assistant 
professors  of  military  science  and  tactics  at  institutions  where  one 
or  more  units  of  the  Reserve  Officers'  Training  Corps  are  main- 
tained ;  but  the  total  number  of  active  officers  so  detailed  at  educa- 
tional institutions  shall  not  exceed  three  hundred,  and  no  active 
officer  shall  be  so  detailed  who  has  not  had  five  years'  commission- 
ed service  in  the  Army.  In  time  of  peace  retired  officers  shall  not 
be  detailed  under  the  provisions  of  this  section  without  their  con- 
sent. Retired  officers  below  the  grade  of  lieutenant  colonel  so  de- 
tailed shall  receive  the  full  pay  and  allowances  of  their  grade,  and 
retired  officers  above  the  grade  of  major  so  detailed  shall  receive 
the  same  pay  and  allowances  as  a  retired  major  would  receive  un- 
der a  like  detail.  No  detail  of  officers  on  the  active  list  of  the  Reg- 
ular Army  under  the  provisions  of  this  section  shall  extend  for  more 
than  four  years.     (39  Stat.) 

See  notes  to  §  1881a,  ante. 

Other  provisions  for  the  detail  of  Army  officers  to  edncadonal  inslitutioiis 
are  set  forth  post,  under  Chapter  4A  of  this  Title. 

§  1881J.  (Act  June  3,  1916,  c.  134,  §  46.)     Details  of  non-commis- 
sioned officers  and  enlisted  men  of  Regular  Army  or  Regular 
Army  Reserve  to  educational  institutions  having  Reserve  Offi- 
cers' Training  Corps  units. 
The  President  is  hereby  authorized  to  detail  for  duty  at  institu- 
tions where  one  or  more  units  of  the  Reserve  Officers'  Training 
Corps  are  maintained  such  number  of  enlisted  men,  either  active  or 
retired  or  of  the  Regular  Army  Reserve,  as  he  may  deem  necessary, 
but  the  number  of  active  noncommissioned  officers  so  detailed  shall 
not  exceed  five  hundred,  and  all  active  noncommissioned  officers  so 
detailed  shall  be  additional  in  their  respective  grades  to  those  other- 
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wise  authorized  for  the  Army.  Retired  enlisted  men  or  members  of 
the  Regular  Army  Reserve  shall  not  be  detailed  under  the  provisions 
of  this  section  without  their  consent.  While  so  detailed  they  shall 
receive  active  pay  and  allowances.    (39  Stat.) 

See  notes  to  S  1881a,  ante. 

Other  provisions  for  the  detail  of  retired  non-commissioned  officers  to  edu- 
cational institutions  are  set  forth  post,  under  Chapter  4A  of  this  Title. 

§  1881k.  (Act  June  3,  1916,  c.  134,  §  47.)     Issue  of  arms,  etc.,  to 

educational    institutions    having    Reserve    Officers'    Training 

Corps  units. 
The  Secretary  of  War,  under  such  regulations  as  he  may  pre- 
scribe, is  hereby  authorized  to  issue  to  institutions  at  which  one  or 
more  units  of  the  Reserve  Officers'  Training  Corps  are  maintained  . 
such  public  animals,  arms,  uniforms,  equipment,  and  means  of 
transportation  as  he  may  deem  necessary,  and  to  forage  at  the  ex- 
pense of  the  United  States  public  animals  so  issued.  He  shall  re- 
quire from  each  institution  to  which  property  of  the  United  States 
is  issued  a  bond  in  the  value  of  the  property  issued  for  the  care  and 
safe-keeping  thereof,  and  for  its  return  when  required.     (39  Stat.) 

See  notes  to  S  1881a,  ante. 

Other  provisions  for  the  issue  of  ordnance  and  ordnance  stores  to  educa- 
tional institutions  are  set  forth  post,  under  Chapter  4A  of  this  Title. 

§  1881/.  (Act  June  3,  1916,  c.  134,  §  48.)     Camps  for  instruction  of 

members  of  Reserve  Officers'  Training  Corps. 
The  Secretary  of  War  is  hereby  authorized  to  maintain  camps 
for  the  further  practical  instruction  of  the  members  of  the  Reserve 
Officers'  Training  Corps,  no  such  camps  to  be  maintained  for  a  pe- 
riod longer  than  six  weeks  in  any  one  year,  except  in  time  of  actual 
or  threatened  hostilities;  to  transport  members  of  such  corps  to 
and  from  such  camps  at  the  expense  of  the  United  States  so  far  ^s 
appropriations  will  permit:  to  subsist  them  at  the  expense  of  the 
United  States  while  traveling  to  and  from  "Such  camps  and  while 
remaining  therein  so  far  as  appropriations  will  permit ;  to  use  the 
Regular  Army,  such  other  military  forces  as  Congress  from  time 
to  time  authorizes,  and  such  Government  property  ashe  jnay  deem 
necessary  for  the  military  training  of  the  members  of  such  corps 
while  in  attendance  at  such  camps ;  to  prescribe  regulations  for  the 
government  of  such  corps ;  and  to  authorize,  in  his  discretion,  the 
formation  of  company  units  thereof  into  battalion  and  regimental 
units.    (39  Stat.) 

See  notes  to  §  1881a,  ante. 

§  1881m.  (Act  June  3,  1916,  c.  134,  §  49.)  Appointment  of  gradu- 
ates of  Reserve  Officers'  Training  Corps  as  officers  in  Officers' 
Reserve  Corps. 

The  President  alone,  under  such  regulations  as  he  may  prescribe, 
is  hereby  authorized  to  appoint  in  the  Officers'  Reserve  Corps  any 
graduate  of  the  senior  division  of  the  Reserve  Officers'  Training 
Corps  who  shall  have  satisfactorily  completed  the  further  training 
provided  for  in  section  fifty  of  this  Act,  or  any  graduate  of  the  junior 
division  who  shall  have  satisfactorily  completed  the  courses  of  mili- 
tary training  prescribed  for  the  senior  division  and  the  further  train- 
ing provided  for  in  section  fifty  of  this  Act,  and  shall  have  partic- 
ipated in  such  practical  instruction  subsequent  to  graduation  as 
the  Secretary  of  War  shall  prescribe,  who  shall  have  arrived  at  the 
age  of  twenty-one  years  and  who  shall  agree,  under  oath  in  writing, 
to  serve  the  United  States  in  the  capacity  of  a  reserve  officer  of  the 
Army  during  a  period  of  at  least  ten  years  from  the  date  of  his  ap- 
pointment as  such  reserve  officer,  unless  sooner  discharged  by  prop- 
er authority ;  but  the  total  number  of  reserve  officers  so  appointed 
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shall  not  exceed  fifty  thousand :  Provided,  That  any  graduate  quali- 
fied under  the  provisions  of  this  section  undergoing  a  postgraduate 
course  at  any  institution  shall  not  be  eligible  for  appointment  as  a 
reserve  officer  while  undergoing  such  postgraduate  course,  but  his 
ultimate  eligibility  upon  completion  of  such  postgraduate  course  for 
such  appointment  shall  not  be  affected  because  of  his  having  under- 
gone such  postgraduate  course.    (39  Stat.) 

See  notes  to  §  ISSla,  ante. 
§  1881n.  (Act  June  3,  1916,  c.  134,  §  50.)     Subsistence  conunuta- 

tion  for  members  of  Reserve  Officers'  Training  Corps. 
When  any  member  of  the  senior  division  of  the  Reserve  Officers' 
Training  (iorps  has  completed  two  academic  years  of  service  in  that 
division,  and  has  been  selected  for  further  training  by  the  presi- 
dent of  the  institution  and  by  its  professor  of  military  science  and 
tactics,  and  has  agreed  in  writing  to  continue  in  the  Reserve  Offi- 
cers' Training  Corps  for  the  remainder  of  his  course  in  the  insti- 
tution, devoting  five  hours  per  week  to  the  military  training  pre- 
scribed by  the  Secretary  of  War,  and  has  agreed  in  writing  to  pur- 
sue the  courses  in  camp  training  prescribed  by  the  Secretary  of 
War,  he  may  be  furnished,  at  the  expense  of  the  United  States,  with 
commutation  of  subsistence  at  such  rate,  not  exceeding  the  cost  of 
the  garrison  ration  prescribed  for  the  Army,  as  may  be  fixed  by  the 
Secretary  of  War,  during  the  remainder  of  his  service  in  the  Re- 
serve Officers'  Training  Corps.    (39  Stat.) 

See  notes  to  %  1881a,  ante. 

§  1881nn.  (Res.  Sept.  8,  1916,  No.  478.)     Credit  for  other  military 

instruction. 
In  the  interpretation  and  execution  of  section  fifty  of  the  Act  of 
Congress  approved  June  third,  nineteen  hundred  and  sixteen,  credit 
shall  be  given  as  for  service  in  the  senior  division  of  the  Reserve 
Officers'  Training  Corps  to  any  member  of  that  division  for  any 
period  or  periods  of  time  during  which  such  member  has  received 
or  shall  have  received  at  an  educational  institution  under  the  direc- 
tion of  an  officer  of  the  Army,  detailed  as  professor  of  military 
science  and  tactics,  a  course  of  military  training  substantially  equiv- 
alent to  that  prescribed  by  regulations  under  this  section  for  the 
corresponding  period  or  periods  of  training  of  the  senior  division. 
Reserve  Officers'  Training  Corps.    (39  Stat.) 

Act  June  8,  1916,  c  134,  S  60,  mentioned  in  this  section,  is  set  forth  ante, 
S  1881n. 

§  18810.  (Act  June  3,  1916,  c.  134,  §  51.)     Appointment  of  grad-     * 

uates  of  educational  institutions  having  military  instruction  as 

officers  in  Officers'  Reserve  Corps. 
Any  physically  fit  male  citizen  of  the  United  States,  between  the 
ages  of  twenty-one  and  twenty-seven  years,  who  shall  have  grad- 
uated prior  to  the  date  of  this  Act  from  any  educational  institution 
at  which  an  officer  of  the  Army  was  detailed  as  professor  of  military 
science  and  tactics,  and  who,  while  a  student  at  such  institution, 
completed  courses  of  military  training  under  the  direction  of  such 
professor  of  military  science  and  tactics  substantially  equivalent  to 
those  prescribed  pursuant  to  this  Act  for  the  senior  division,  shall, 
after  satisfactorily  completing  such  additional  practical  military 
training  as  the  Secretary  of  War  shall  prescribe,  be  eligible  for  ap- 
pointment to  the  Officers'  Reserve  Corps  and  as  a  temporary  addi- 
tional second  lieutenant  in  accordance  with  the  terms  of  this  Act 
(39  Stat.) 

See  notes  to  §  1881a,  ante. 

The  provisions  relating  to  educational  institutions  having  military  instruc- 
tion, the  graduates  of  which  are  referred  to  in  this  section,  are  set  forth 
post,  under  Chapter  4A  of  this  Title. 
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§  ISSlp.  (Act  June  3,  1916,  c.  134,  §  52.)     [Appointment  of  certain 
officers  of  Officers'  Reserve  Corps  as  temporary  second  lieuten- 
ants in  Regular  Army.] 
The  President  alone  is  hereby  authorized  to  appoint  and  com- 
mission as  a  temporary  second  lieutenant  of  the  Regular  Army  in 
time  of  peace  for  purposes  of  instruction,  for  a  period  not  exceeding 
six  months,  with  the  allowances  now  provided  by  law  for  that  gT3.de, 
but  with  pay  at  the  rate  of  $100  per  month,  any  reserve  officer 
appointed  pursuant  to  sections  forty-nine  and  fifty-one  of  this  Act 
and  to  attach  him  to  a  unit  of  the  Regular  Army  for  duty  and  train- 
ing during  the  period  covered  by  his  appointment  as  such  temporary 
second  lieutenant,  and  upon  the  expiration  of  such  service  with  the 
Regular  Army  such  officer  shall  revert  to  his  status  as  a  reserve  of- 
ficer.    (39  Stat.) 

See  notes  to  f  1881a,  ante. 

§  ISSlq.  (Act  June  3,  1916,  c.  134,  §  53.)     Retirement  of  and  pen- 
sions to  reserve  officers  or  temporary  second  lieutenants. 
No  reserve  officer  or  temporary  second  lieutenant  appointed  pur- 
suant to  this  Act  shall  be  entitled  to  retirement  or  to  retired  pay 
and  shall  be  eligible  for  pension  only  for  disability  incurred  in  line 
of  duty  in  active  service  or  while  serving  with  the  Regular  Army 
pursuant  to  the  provisions  of  this  Act:    Provided,  That  in  time 
of  war  the  President  may  order  reserve  officers  appointed  under 
the  provisions  of  this  Act  to  active  duty  with  any  of  the  military 
forces  of  the  United  States  in  any  grades  not  below  that  of  second 
lieutenant,  and  while  on  such  active  duty  they  shall  be  subject  to 
the  Rules  and  Articles  of  War.    (39  Stat.) 
See  notes  to  §  1881a,  ante. 
See,  also,  ante,  S  1881b. 

BNUSTMENT  AND  DISCHARGE  OF  ENLISTED  MEN;  ARMY  RESERVE 

This  subchapter,  inserted  here  as  additional  to  the  divisions  of  Chapter  1  in 
this  Title  of  the  Revised  Statutes,  includes  proidsions  relating  to  enlistment 
and  time  of  seryice  in  and  discharge  from  the  enlisted  force.  Provisions  re- 
lating to  the  recruiting  service  are  under  the  subchapter  "General  Provisions 
of  Organization,"  post,  §§  1991-2019. 

(R,  S.  §  1115,  Superseded.) 
This  section  provided  that  there  should  not  be  in  the  Army  at  one  time 
more  than  80,000  enlisted  men.  Subsequent  provisions  limited  the  number  to 
25,000,  and  stUl  later  acts  authorized  temporary  increases.  All  previous 
limitations  were  superseded  by  the  provision  of  Act  Feb.  2,  1901,  c.  192, 
f  36,  ante,  |  1741,  that  the  total  enlisted  force  of  the  line  should  not  exceed 
100,000,  which  provision  was  superseded  by  a  provision  of  Act  June  3,  1916, 
c.  134,  I  2,  post,  §  1882a,  providing  that  the  total  enlisted  force  of  the  Regu- 
lar Army,  excluding  the  Philippine  Scouts  and  the  enlisted  men  of  the  Quar- 
termaster Corps,  of  the  Medical  Department,  and  of  the  Signal  Corps,  and 
the  unassigned  recruits,  shall  not  at  any  one  time,  except  in  the  event  of 
actual  or  threatened  war  or  similar  emergency  in  which  the  public  safety 
demands  it,  exceed  175,000  men. 

§  1882.  (Res.  March  17,  1916,  c.  46.)     Maintenance  of  organiza- 
tions at  maximum  strength  during  emergencies;    unassigned 
recruits. 
When  in  the  judgment  of  the  President  an  emergency  arises 
which  makes  it  necessary,  all  organizations  of  the  Army  which  are 
now  below  the  maximum  enlisted  strength  authorized  hy  law  shall 
be  raised  forthy/^ith  to  that  strength,  and  shall  be  maintained  as 
nearly  as  possible  thereat  so  long  as  the  emergency  shall  continue : 
[Provided,  That  the  total  enlisted  strength  of  any  of  said  arms  of 
the  service  shall  not  include  unassigned  recruits  therefor  at  de- 
pots or  elsewhere,  but  such  recruits  shall  at  no  time  exceed  by 
more  than  five  per  centum  the  total  enlisted  strength  prescribed 
for  such  arms;]    and  the  enlisted  men  now  or  hereafter  authorized 
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by  law  for  other  branches  of  the  military  service  shall  be  provided 
and  maintained  without  any  impairment  of  the  enlisted  strength 
prescribed  for  any  of  said  arms.    (39  Stat.) 

This  section  was  a  "Joint  Resolution  providing  for  an  increase  of  the  en- 
listed men  of  the  Army  in  an  emergency,"  cited  above. 

This  section  superseded  a  part  of  §  30  of  Act  Feb.  2,  1901,  c  192,  31  Stat 
756,  which  read  as  follows:  "The  President  is  authorized  to  maintain  the 
enlisted  force  of  the  several  organizations  of  the  Army  at  their  maximum 
strength  as  fixed  by  this  Act  during  the  present  exigencies  of  the  service,  or 
until  such  time  as  Congress  may  hereafter  otherwise  direct" 

The  words  of  this  section  inclosed  in  brackets  were  superseded  by  provisions 
of  Act  June  3,  1916,  c.  134,  §  2,  post  §  1882a,  which  excluded  the  unassigned 
recruits  from  the  total  enlisted  strength  of  the  Regular  Army,  and  provided 
that  such  unassigned  recruits  at  depots  or  elsewhere  should  at  no  time, 
except  in  time  of  war,  exceed  by  more  than  7  per  centum  the  total  authorized 
enlisted  strength.  And  the  first  part  of  this  section  may  also  be  regarded 
as  superseded  By  a  provision  of  Act  June  3,  1916,  c.  134,  $  24,  post  §  1991b, 
providing  that  when,  in  the  judgment  of  the  President,  war  becomes  imminent, 
all  of  the  organizations  of  the  Regular  Army  that  shall  then  be  below  the 
maximum  enlisted  strength  authorized  by  law  shall  be  raised  forthwith  to 
that  strength,  and  shall  be  maintained  as  nearly  as  possible  thereat  so  long 
as  war,  or  the  imminence  of  war,  shall  continue. 

The  authorized  enlisted  strength  of  the  army  and  of  organizations  thereof 
was  declared  to  be  exclusive  of  soldiers  under  sentence  including  confinement 
and  dishonorable  discharge  by  a  provision  of  Act  April  27,  1914,  c  72,  post, 
I  1882b. 

Provisions  relating  to  the  maintenance  of  volunteer  organizations  at  their 
maximum  strength  are  contained  in  Act  April  22,  1898,  c  187,  |  7,  post,  | 
2027. 

In  time  of  war  or  while  war  is  imminent  all  organizations  of  the  land 
forces  in  the  military  service  of  the  United  States  are  required  to  be  re- 
cruited and  maintained  as  near  their  prescribed  strength  as  practicable,  by 
provisions  of  Act  April  25,  1914,  c.  71,  f  10,  post  I  2026g. 

§  1882a.  (Act  June  3,  1916,  c.  134,  §  2.)     Maximum  strength  of 
enlisted  force  of  line  of  Regular  Anny;  maximum  number  of 
unassigned  recruits. 
The  total  enlisted  force  of  the  line  of  the  Regular  Army,  exclud- 
ing the  Philippine  Scouts  and  the  enlisted  men  of  the  Quartermas- 
ter Corps,  of  the  Medical  Department,  and  of  the  Signal  Corps,  and 
the  unassigned  recruits,  shall  not  at  any  one  time,  except  in  the 
event  of  actual  or  threatened  war  or  similar  emergency  in  which 
the  public  safety  demands  it,  exceed  one  hundred  and  seventy-five 
thousand  men:   Provided  further,  That  the  unassigned  recruits  at 
depots  or  elsewhere  shall  at  no  time,  except  in  time  of  war,  exceed 
by   more  than   seven   per   centum   the   total   authorized   enlisted 
strength.    (39  Stat.) 

This  was  a  part  of  section  2  of  "An  act  for  making  further  and  more  ef- 
fectual provision  for  the  national  defense,  and  for  other  purposes,"  cited  above. 

This  section  superseded  a  similar  provision  of  Res.  March  17,  1910,  c  46, 
ante,  §  1882. 

The  number  of  enlisted  men  in  the  Army  was  limited  to  30,000  by  R.  S.  § 
1115.  But  the  Army  appropriation  acts  for  the  year  ending  June  30,  1875, 
Act  June  16,  1874,  c.  285,  18  Stat.  72,  and  for  several  subsequent  years,  con- 
tained provisions  that  no  money  appropriated  thereby  should  be  paid  for  re- 
cruiting the  Army  beyond  25,000  enlisted  men ;  Act  June  23,  1879,  c.  35,  21 
Stat.  30,  further  provided  that  there  should  be  no  more  than  25,000  enlisted 
men  in  the  Army  at  any  one  time,  unless  otherwise  authorized  by  law;  and 
this  provision  was  repeated  in  subsequent  Army  appropriation  acts.  An  in- 
crease of  the  enlisted  men  for  the  artillery  arm  was  authorized  by  Act  March 
8,  1898,  c.  53,  30  Stat  261.  An  increase  of  the  enlisted  strength  in  time  of 
war  was  authorized  by  Act  April  26,  3898,  c.  191,  30  Stat  364,  and  a  further 
temporary  increase,  to  not  exceeding  65,000  enlisted  men,  by  Act  March  2, 
1899,  c.  352,  §  12,  30  Stat.  979.  All  these  provisions  were  superseded  by 
a  provision  of  Act  Feb.  2,  1901,  c.  192,  §  36,  ante,  §  1741,  that  the  total  enlisted 
force  of  the  line  of  the  Army,  together  with  the  native  force  of  Philippine 
Scouts,  not  exceeding  12,000,  should  not  exceed  at  any  one  time  100,000, 
which  said  provision  was  superseded  by  this  section. 

The  enlistment  of  a  corps  of  men  as  **general-service  clerks"  and  '*general- 
service  messengers,"  not  to  be  computed  as  part  of  the  number  to  which  the 
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Army  was  limited,  was  authorized  by  Act  July  29,  1886,  c  810,  24  Stat  167 ; 
but  that  act  was  repealed  by  Act  Aug.  6,  1894,  c.  228,  28  Stat  236. 

Enlistments,  in  excess  of  the  total  strength  authorized,  of  trained  men  for 
organizations  serving  out  of  the  United  States,  were  authorized  by  Act  Feb. 
2,  1901,  c.  192,  S  29,  post,  1 1883. 

The  total  number  of  enlisted  men  in  the  line,  as  authorized  by  Act  Feb.  2, 
1901,  c  192,  f  36,  ante,  §  1741,  was  not  to  be  increased  by  the  act  to  reor- 
ganize the  artillery.  Act  Jan.  26,  1907,  c.  397,  by  a  provision  of  section  8 
of  that  act,  which  was  superseded  by  Act  June  3,  1916,  c  134,  |  19,  ante,  | 
1736a. 

The  total  number  of  sergeants  and  corporals  in  the  coast  artillery,  and  the 
total  enlisted  strength  of  the  coast  artillery,  were  limited  by  provisions  of 
Act  Jan.  25,  1907,  c  397,  %  6,  ante,  $  1732. 

The  enlistment  of  not  to  exceed  6,000  men,  to  be  attached  to  the  Quarter- 
master Corps,  who  should  not  be  counted  as  part  of  the  enlisted  force  pro- 
vided by  law,  was  authorized  by  a  provision  of  Act  Aug.  24,  1912,  c.  391,  | 
4,  ante,  §  1780,  which  said  provision,  in  so  far  as  it  related  to  said  force  not 
being  counted  as  a  part  of  the  enlisted  force,  was  superseded  by  this  section. 

The  Hospital  Corps  was  not  to  be  counted  as  a  part  of  the  enlisted  force, 
by  a  provision  of  the  act  to  organize  the  Corps,  Act  March  1,  1887,  c.  311, 
§  1,  24  Stat  435,  which  was  superseded  by  Act  June  3,  1916,  c.  134,  |  10, 
ante,  $  1829a,  and  this  section. 

The  total  number  of  enlisted  men  authorized  for  the  whole  Army  was  not 
to  be  exceeded  by  the  increase  of  the  enlisted  force  of  the  Corps  of  Engi- 
neers authorized  by  Act  Feb.  2,  1901,  c.  192,  $  11,  by  a  provision  of  that 
section,  ante,  §  1842. 

The  detachment  from  the  Army  at  large  of  enlisted  men,  for  duty  at  re- 
cruiting stations,  and  the  appointment  of  non-commissioned  officers,  etc.,  for 
companies  at  recruiting  depots,  were  iTuthorized  by  provisions  of  Act  Feb.  2, 
1901,  c.  192,  §  31,  March  2,  1907,  c.  2511,  and  March  3,  1009,  c  252,  post, 
|§  2009,  2011-2013. 

The  authorized  enlisted  strength  of  the  army  and  of  organizations  thereof 
are  exclusive  of  soldiers  under  sentence  which  includes  confinement  and  dishon- 
orable discharge,  by  a  provision  of  Act  April  27,  1914,  c.  72,  post  §  1882b. 

§  1882b.  (Act  April  27,  1914,  c.  72.)     Authorized  enlisted  strength 
exclusive  of  soldiers  under  sentence  of  confinement  and  dis- 
honorable discharge. 
The  authorized  enlisted  strength  of  the  Army  and  of  organiza- 
tions thereof  shall  be  exclusive  of  soldiers  under  sentences  which 
include  confinement  and  dishonorable  discharge.    (38  Stat.  354.) 
This  was  a  provision  of  the  army  appropriation  act  for  the  fiscal  year  1915» 
cited  above. 

§  1882c.  (Act  June  3,  1916,  c.  134,  §  2.)     Maintenance  of  enlisted 
force  at  minimum  strength. 
Hereafter  the  enlisted  personnel  of  all  organizations  of  the  Reg- 
ular Army  shall  at  all  times  be  maintained  at  a  strength  not  below 
the  rninimum  strength  fixed  by  law.    (39  Stat.) 

This  was  a  part  of  section  2  of  "An  act  for  making  further  and  more  ef- 
fectual provision  for  the  national  defense,  and  for  other  purposes,"  cited  above. 

§  1883.  (Act  Feb.  2,  1901,  c.  192,  §  29.)     Enlistment  in  excess  of 
strength  authorized,  to  fill  vacancies  in  organizations  serving 
out  of  United  States  with  trained  men. 
To  fill  vacancies  occurring  from  time  to  time  in  the  several  or- 
ganizations serving  without  the  limits  of  the  United  States  with 
trained  men,  the  President  is  authorized  to  enlist  recruits  in  num- 
bers equal  to  four  per  centum  in  excess  of  the  total  strength  au- 
thorized for  such  organizations.    (31  Stat.  756.) 

This  section  was  part  of  the  act  to  increase  the  efficiency  of  the  permanent 
military  establishment,  cited  above. 

§  1884.  (R.  S.  §  1116.)     General  qualifications  for  enlistment. 

Recruits  enlisting  in  the  Army  must  be  effective  and  able-bodied 
men,  and  between  the  ages  of  [sixteen]  and  thirty-five  years,  at  the 
time  of  their  enHstment.  This  limitation  as  to  age  shall  not  apply  to 
soldiers  re-enlisting. 

Act  March  16,  1802,  c  0,  §  11,  2  Stat  134.  Act  March  3,  1815,  c.  79,  f  7, 
8  Stat  224.    Act  July  6,  1838,  c  162,  |  30,  6  Stat  260.    Act  Feb.  13,  1862, 
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c  25, 1  2, 12  Stat  339.  Res.  June  21, 1862,  No.  87, 12  Stat  020.  Act  July  17, 
1862,  c.  200,  I  21.  12  Stat.  697. 

The  word  ''sixteen,'*  incloeed  in  brackets  in  this  section,  was  superseded 
by  the  provision  fixing  the  limits  of  age  for  original  enlistments  at  18  and  35 
years,  of  Act  March  2,  1899,  c  352,  §  4,  post,  i  1889. 

Provisions  that  in  time  of  peace  no  recruit  should  be  enlisted  for  the  first 
time  who  was  over  30  years  of  age,  and  that  no  private  should  be  re-enlisted 
who  had  served  10  years  or  more,  or  who  was  over  35  years  of  age,  except 
such  as  should  have  already  served  as  enlisted  men  for  20  years  and  upward, 
were  contained  in  the  Army  appropriation  act  for  the  fisoil  year  1894,  Act 
Feb.  27,  1893,  c.  168,  27  Stat.  486.  The  provision  relating  to  re-enlistment 
was  repealed  by  Act  Aug.  1,  1894,  c  179,  8  1,  28  Stot.  215,  and  the  provision 
relating  to  first  enlistment  was  superseded,  and  other  requirements  for  en- 
listment and  re-enlistment  were  prescribed,  by  section  2  of  said  act,  post,  | 
18S8,  and  Act  March  2,  1899,  c  352,  |  4,  post,  f  1889. 

The  oath  to  be  taken  on  enlistment  was  prescribed  by  article  2  of  the  Ar- 
ticles of  War,  R.  S.  §  1342,  art  2,  which  said  article  was  superseded  by  New 
Articles  of  War,  post,  |  2308a,  art  109. 

lf<»t«s  of  Decisions 


Nature    of    enlistments— Enlistments 

in  the  army,  made  under  the  induce- 
ments held  out  by  the  laws  of  the  Unit- 
ed States,  are  contracts;  and,  although 
the  government  be  a  party,  the  con- 
tracts ought  to  be  construed  accord- 
ing to  those  well-established  principles 
which  regulate  contracts  generally. 
(1853)  6  Op.  Atty.  Gen.  187.  So,  also, 
it  has  been  held  that  enlistment  in  a 
volunteer  regiment  organized  under  Act 
Ck>nn.  May  8,  1861,  was  a  contract 
with  the  state,  and  not  with  the  United 
States,  and  was  not  affected  by  any  au- 
thority given  or  limitation  fixed  by  the 
laws  of  the  United  States.  Lanahan  v. 
Birge  (18G2)  30  Conn.  438. 

Enlistment  is  only  another  and  less 
objectionable  mode  of  securing  military 
service.  Lanahan  y.  Birge  (1862)  30 
Conn.  438. 

Qualifications  for  enlistment  In  gen- 
erals—Any  person  liable  to  be  drsited 
may  voluntarily  enlist  Lanahan  y. 
Birge  (18G2)  30  Conn.  438.  An  alien 
may  be  lawfully  enlisted.  (1854)  6  Op. 
Atty.  Gen.  474.  But  see  (1841)  8  Op. 
Atty.  Gen.  670. 

Persons  of  African  descent  may  be  en- 
listed as  soldiers.  (1864)  11  Op.  Atty. 
Gen.  53. 

Validity  of  enlistment  In  generals— 
This  section  does  not  render  void  a 
voluntary  enlistment  of  one  not  posses- 
sing the  required  qualifications.  U.  S. 
V.  Cottingham  (Va.  1843)  1  Rob.  615, 
40  Aju.  Dec  710. 

— —  Fraudulent  representations,  etc. 
—A  man,  who  has  enlisted  on  his  rep- 
resentation that  he  was  only  28  years 
of  age,  cannot,  on  his  trial  for  deser- 
tion, plead  that  he  was  never  properly 
enlisted,  because  he  was  at  the  time  of 
the  enlistment  over  35  years  of  age. 
U.  S.  V.  Grimley  (1890)  11  Sup.  Ot 
54,  137  U.  S.  147,  34  L.  Ed.  636,  re- 
versing (C.  O.  1889)  38  Fed.  84. 
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Where  an  enlistment  was  procured  by 
fraudulent  representations  on  the  part 
of  the  recruiting  officer,  or  by  mistake 
of  faet  of  one  ignorant  of  the  English 
language,  the  person  so  enlisting  will 
be  discharged  on  habeas  corpus. 
Schmeider  y.  Barney  (O.  0.  1875)  Fed. 
Cas.  No.  12,462. 

— —  Unanthorized      agreements^— On 

habeas  corpus,  it  was  no  ground  for  dis- 
charge that  relators  were  enlisted  as 
musicians  under  an  agreement  with  the 
recruiting  officer  that  they  should  re- 
main in  Philadelphia,  but  were  subse- 
quently ordered  to  Governor's  Island, 
N.  Y.  CJommonwealth  y.  Fox  (1848) 
7  Pa.  Law  J.  287. 

— —  RatHleatlonw— A  contract  of  en- 
listment irregularly  made  may  be  rat- 
ified by  the  receipt  of  rations  and  cloth- 
ing, and  the  performance  of  duties  as 
a  recruit  for  20  days.  In  re  Ferrens 
(D.  C.  1869)  Fed.  Cas.  No.  4,746. 

Completion  of  enllstment^-^o  become 
a  fully  enlisted  man  the  party  must 
sign  the  prescribed  application  and  then 
be  accepted  and  sworn  into  the  serv- 
ice. Coe  y.  U.  S.  (1909)  44  Ct  CL 
419.  And  see  Tyler  y.  Pomeroy  (1864) 
90  Mass.  (8  Allen)  480,  holding  that 
merely  signing  a  paper^  in  the  hands  of 
a  municipal  officer,  containing  a  prom- 
ise to  serve  as  a  volunteer  for  three 
years  from  the  date  of  being  mustered 
into  the  United  States  service,  unless 
sooner  discharged,  was  not  sufficient  to 
constitute  one  a  soldier,  and  render 
him  liable  to  be  seised  against  his  wiUt 
and  taken  into  camp. 

Enlistment   of   mlnorsw— See  I   1885, 

post,  and  notes  thereunder. 

Cited  without  definite  tppllottlon, 
Solomon  v.  Davenport  (1898)  87  Fed. 
819,  30  0.  0.  A.  664;  Bx  parte  Dim- 
akin  (D.  O.  1913)  202  Fed.  29a 
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§  1885-  (R.  S.  §  1117.)     (Superseded.) 

This  section  was  saperseded  by  a  provisioD  of  Act  Jtme  8,  1916,  c  184,  |  2, 
post,  I  ld85a. 

§  1885a.  (Act  June  3,  1916,  c.  134,  §  27.)  Enlistment  of  minors. 
No  person  under  the  age  of  eighteen  years  shall  be  enlisted  or 
mustered  into  the  military  service  of  the  United  States  without 
the  written  consent  of  his  parents  or  guardians,  provided  that  such 
minor  has  such  parents  or  guardians  entitled  to  his  custody  and 
control.    (39  Stat.) 

This  was  a  part  of  sectioB  27  of  **An  act  for  makiiig  farther  and  more  ef- 
fectual provision  for  the  national  defense,  and  for  other  purposes,"  cited  above. 
This  section  superseded  R.  S.  8  1117,  which  provided  that  no  person  under 
the  age  of  21  years  should  be  enlisted  or  mustered  into  the  military  service  of 
the  United  States  without  the  written  consent  of  his  parents  or  guardians,  pro- 
vided such  minor  had  such  parents  or  guardians  entiUed  to  his  custody  and 
controL 

Kotes  of  DecisloAs 


L 
3. 

I. 

4. 

5. 
«. 
7. 
S. 

9. 
10. 
U. 


12. 


IS. 
14. 


15. 
16. 


17. 
IS. 


Enlistment  of  minors. 

Minor  without  parent  or  guardian. 

Effect   of  relation  of  master  and 

apprentice. 

Paroled  prisoner  of  war. 

Military  servloe. 

Marine  corps. 

Who  are  parents  or  guardians. 

What  constltntes  consent  of  parent 

or  guardian. 

Effect  of  oath  of  enlistment. 

Ratification  of  enlistment 

Right  to  discharge  as  affected  by 

pending  prosecution  for   violation   of 
military  law. 

Right  to  discharge  as  affected  by 

pending  prosecution  for  fraudulent  en- 
listment. 

Rights  as  affected  by  desertion. 

Authority  and  Jurisdiction  to  die- 
charge. 

Time  of  discharge. 

Hearing    on    application    for    dis- 
charge. 

Second   application   for  discharge. 

Return  of  bounty,  etc. 


Enlistment  in  navy,  see  notes  under  § 
2580,  post;  in  marine  corps,  see  notes 
under  §  2925,  post. 

I.  Enlistment  of  minors.— The  enlist- 
ment of  an  infant  was  good  at  the  com- 
mon law.  Commonwealth  v.  Gamble 
(Pa.  1824)  11  S?rg.  &  R.  93;  U.  S. 
V.  Lipscomb  (Va.  1847)  4  Grat.  41. 

This  section  prohibits  the  enlistment 
of  a  minor  into  the  volunteer  army 
without  the  written  consent  of  parents 
or  guardian.  In  re  Burns  (C.  C.  1898) 
87  Fed.  796. 

Unquestionably  congress  has  consti- 
tutional power  to  enlist  minors  in  the 
army  without  the  consent  of  their  par- 
ents. V.  S.  V.  Bainbridge  (C.  C.  1816) 
Fed.  Cas.  No.  14,497.  And  see  Com- 
monwealth V.  Murray  (Pa.  1812)  4 
Bin.  487,  5  Am.  Dec.  412;  Same  v. 
Barker  (Pa.  1813)  5  Bin.  423;  Same 
V.  Biddle  (1846)  Brightiy,  N.  P.  447, 
4  Cnark,  35,  6  Pa.  Law  J.  288;  Same 
V.  Fox  (1847)  7  Pa.  St  (7  Barr)  336, 
7  Pa.  Law  J.  227. 

Act  March  16,  1802,  c  9,  §  U,  2 
Stat  134,  fixe^  the  age  of  recruits  at 
between  the  ages  of  18  and  35  years, 
and  provided  that  no  person  under  the 
age  of  21  years  should  be  enlisted  or 
held  in  the  service  without  the  consent 
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of  his  parent,  guardian,  or  master. 
The  provision  in  Act  March  16,  1802, 
c.  9,  I  11,  was  repeated  in  Act  Jan.  11, 
1812.  c  14,  S  11,  2  Stat  672,  except 
that  the  maximum  age  was  fixed  at  45 
years.  It  was  again  repeated  in  Act 
Jan.  20,  1813,  c  12,  §  5,  2  Stat  792, 
the  maximum  age  being  fixed  at  45 
years.  By  Act  Dec.  10,  1814,  c.  10, 
I  3,  3  Stat  147,  the  provision  requiring 
the  consent  of  parents,  etc.,  was  re- 
pealed. By  Act  March  3,  1815,  c  79, 
I  7,  3  Stat  225,  it  was  provided  that 
the  army  should  be  recruited  in  ac- 
cordance with  the  provisions  of  Ast 
March  16,  1802,  c  9,  thereby  repeal- 
ing the  provision  in  Act  Dec  10,  1814, 
c.  10,  §  3,  which  did  away  with  the 
consent  of  parents.  See  In  re  McDon- 
ald (D.  C.  1866)  Fed.  Cas.  No.  8,752. 
By  Act  Sept  28,  1850,  c  78,  §  5,  9 
Stat.  507,  it  was  provided  that  the 
Secretary  of  War  should  discharge  sol- 
diers who  at  the  time  of  their  enlist- 
ment were  under  21  years  of  age,  upon 
evidence  that  such  enlistments  were 
made  without  the  consent  of  parents 
or  guardians.  Act  Feb.*  13,  1862,  c. 
25,  I  2,  12  Stat.  339,  repealed  the  pro- 
vision of  Act  Sept  28,  1850,  c.  78,  §  5, 
relating  to  the  discharge  of  minors  en- 
listed without  consent  of  parents,  etc, 
provided  that  no  persons  under  the  age 
of  18  years  should  be  enlisted,  and 
made  the  oath  of  enlistment  conclusive 
as  to  age.  Act  Feb.  24,  1864,  c.  13, 
§  20,  13  Stat.  10,  provided  that  the 
Secretary  of  War  might  order  the  dis- 
charge of  all  persons  in  the  military 
service  under  the  age  of  18  years  at  the 
time  of  application  for  their  discharge, 
upon  proof  of  nonconsent  of  their 
parents  or  guardians.  Act  July  4, 
1864,  c  237,  S  5,  13  Stat  380,  made 
the  provision  of  Act  Feb.  24,  1864,  c 
13,  §  20,  relating  to  the  discharge  of 
minors,  obligatory  upon  the  Secretary 
of  War,  provided  for  the  discharge  of 
all  persons  subsequently  enlisted  under 
the  age  of  16  years  without  the  con- 
sent of  parents  or  guardians,  and  pro- 
vided for  the  punishment  of  recruiting 
officers  enlisting  person^  under  the  age 
of  16  years  without  such  consent.  Act 
March  8,   1865,  c   79,   ||   17,   18,   13 
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Stat  489,  provided  for  the  punishment 
of  recruiting  agents,  etc,  knowingly 
procuring  the  enlistment  of  minors  be- 
tween the  ages  of  16  and  18  years  with- 
out the  consent  of  their  parents  or 
guardians,  or  of  minors  under  the  age 
of  16.  (at  all),  and  provided  for  the 
punishment  of  officers  receiving  the  en- 
listment of  such  minors.  Act  May  15, 
1872,  §  1  (this  section),  provided  "that 
no  person  under  the  age  of  twenty- 
one  years  shall  be  enlisted  or  mustered 
into  the  military  service  of  the  United 
States  without  the  written  consent  of 
their  parents  or  guardians,  provided 
that  such  minor  has  such  parents  or 
guardians  entitled  to  his  custody  and 
control  (which  is  the  law  as  it  now 
stands).  Act  March  2,  1899,  §4  (sec- 
tion 1889  of  this  compilation),  limits 
the  age  for  original  enUstments  to  be- 
tween the  ages  of  18  and  35  years. 

Owing  to  the  fact  that  the  law  in 
respect  to  the  enlistment  of  minors 
has  been  changed  from  time  to  time, 
as  indicated  by  the  above  summary 
thereof,  the  decisions  of  the  courts 
thereon  have  not  always  been  uniform. 
Under  the  law  as  it  was  prior  to  Act 
May  15,  1872,  c.  162,  minors  above  the 
age  of  18  might  lawfully  be  enlisted 
without  the  consent  of  parents  or  guard- 
ians, they  might  lawfully  be  mustered 
into  service  between  the  ages  of  16  and 
18  with  the  consent  of  parents  or 
guardians,  and  they  could  not  be  mus- 
tered into  service  under  the  age  of  16. 
Said  Act  May  15,  1872,  c.  162,  only  so 
far  modified  the  previous  law  as  to 
prohibit  the  enlistment  of  persons  un- 
der the  age  of  21,  who  have  parents 
or  guardians  entitled  to  their  custody 
and  control  without  the  written  consent 
of  such  parents  or  guardians,  leaving 
in  full  force  the  provision  making  the 
oath  of  enlistment  conclusive  as  to  the 
age  of  the  recruit  (1873)  14  Op.  Atty. 
Gen.  210. 

Act  Feb.  13,  1862,  c  25,  pro- 
viding that  enlistments  by  minors  un- 
der 18  years  of  age  should  be  abso- 
lutely void,  was  held  not  to  repeal  by 
implication  the  acts  requiring  consent 
of  parents  to  minors*  enlistments;  and 
that  minor  over  18  years  of  age,  enlist- 
ed without  his  parents'  consent,  could 
still  be  discharged.  Commonwealth  v. 
Carter  (Pa.  1863)  20  Leg.  Int  21. 
And  it  has  been  held,  under  these  stat- 
utes, that  the  enlistment  of  a  minor  in 
the  army  was  illegal,  unless  made  with 
the  consent  of  his  parents  or  guard- 
ians. Ex  parte  Burke  (D.  C.  1863) 
Fed.  Cas.  No.  2,156a;  In  re  McDonald 
(D.  O.  1866)  Fed.  Cas.  No.  8,752;  U. 
S.  V.  Wright  (C.  C.  1863)  Fed.  Cas. 
No.  16,777;  U.  S.  v.  Wright  (C.  C. 
1862)  Fed.  Cas.  No.  16,778;  U.  S.  v. 
Hanchett  (C.  C.  1883)  18  Fed.  26; 
In  re  Chapman  (C.  C.  1889)  37  Fed, 
827,  2  Ii.  R.  A.  332;  In  re  Kaufman 
(C.  C.  1890)  41  Fed.  876;  In  re  Von 
Dieselskie  (1887)  5  Mackey  (16  D.  C.) 
485;   Moncrief  v.  Jones  (1863)  33  Ga. 
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450;  In  re  Kimball  (Mass.  1847)  9  Law 
Rep.  500;  In  re  Carlton  (N.  Y.  1827)  7 
Cow.  471 ;  In  re  Barlow  (N.  Y.)  8  West. 
Law  J.  567;  In  re  Dobbs  (N.  Y.  1860) 
21  How.  Prac  68;  In  re  Wiesenberger 
(Ohio  Com.  PI.  1878)  3  Wkly.  Law 
BuL  766;  Commonwealth  v.  Biddle 
(Pa.  1846)  Brightly,  N.  P.  447,  4  Clark, 
35,  6  Pa.  Law  J.  288;  Same  v.  Fox 
(1847)  7  Pa.  St  (7  Barr)  336,  7  Pa, 
Law  J.  227;  Same  v.  Leake  (1870)  8 
Phila.  523.  Also  that  the  enlistment 
of  a  minor,  without  the  consent  of  his 
parents  or  guardian,  was  void  as  to 
such  parent  or  guardian,  although  the 
minor  consented  to  remain  in  the  army. 
Commonwealth  v.  Harrison  (1814)  11 
Mass.  63;  Commonwealth  v.  Biddle 
(Pa,  1846)  BrighUy,  N.  P.  447.  Also 
that  the  enlistment  of  a  minor  under 
the  minimum  specified  age  was  abso- 
lutely void,  and  he  could  not  be  held  to 
service.  In  re  RUey  (D.  C.  1867)  Fed. 
Cas.  No.  11,834;  In  re  Davison  (C. 
C.  1884)  21  Fed.  618;  In  re  Heam 
(D.  C.  1887)  32  Fed.  141,  142;  Want- 
Ian  V.  White  (1862)  19  Ind.  470.  And 
that  no  consent  can  give  power  to  en- 
list a  minor  under  such  age,  nor  vali- 
date such  enlistment  while  the  minor 
continues  under  such  age.  Wantlan  v. 
White  (1862)  19  Ind.  470.  And  that 
an  enlisted  minor,  who  has  not  been 
mustered  into  the  service,  nor  received 
any  rations  or  clothing,  cannot  be  held 
in  custody  as  a  volunteer.  Bamfield  v. 
Abbot  (D.  C.  1847)  Fed.  Cas.  No. 
832. 

The  law  now  seems  to  be  that  the 
enlistment  in  the  army  of  a  minor 
over  16  years  of  age,  which  is  the  pe- 
riod when  minors  may  enter  the  mil- 
itary service,  is  not  absolutely  void, 
but  only  voidable,  that  such  enlistment 
is  valid  as  to  the  minor  in  the  absence 
of  fraud  or  duress,  and  that  the  provi- 
sion requiring  consent  to  the  enlist- 
ment is  for  the  benefit  of  the  parent 
or  guardian,  and  gives  no  privilege  to 
the  minor.  Morrissey  v.  Perry  (1890) 
11  Sup.  Ct  57,  137  U.  S.  157,  34  L. 
Ed.  644;  In  re  RUey  (D.  C.  1867)  Fed. 
Cas.  No.  11,834;  In  re  Davison  (C. 
C.  1884)  21  Fed.  618;  U.  S.  v.  Gibbon 
(D.  C.  1885)  24  Fed.  135;  In  re  Heam 
(D.  C.  1887)  32  Fed.  141,  142;  In  re 
Costenow  (C.  C.  1889)  37  Fed.  668; 
In  re  Spencer  (D.  C.  1889)  40  Fed. 
149;  Solomon  v.  Davenport  (1898)  87 
Fed.  318,  30  C.  C.  A.  664;  In  re  Per- 
rone  (D.  C.  1898)  89  Fed.  150;  In  re 
Dowd  (D.  C.  1898)  90  Fed  718;  In 
re  Miller  (1902)  114  Fed.  838,  52  O. 
C.  A.  472  (writ  of  certiorari  denied 
Miller  V.  U.  S.  [1902]  22  Sup.  Ct 
944,  186  U.  S.  486,  46  L.  Ed.  1267); 
In  re  Scott  (1906)  144  Fed.  79,  75  C.  C. 
A.  237;  Ex  parte  Hubbard  (O.  C.  1910) 
182  Fed.  76,  78;  Doane  v.  Burkman 
(1911)  190  Fed.  541,  111  C.  C.  A.  373; 
In  re  Dew  (Mass.  1862)  25  Law  Rep. 
538;  In  re  McConologue  (1871)  107 
Mass.  154;  In  re  Phelan  (N.  Y.  1859)  9 
Abb.  Prac  286;   In  re  Beswick  (N.  Y. 
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1863)  25  How.  Prac  149;  In  re  Gra- 
ham, 53  N.  C.  416;  In  re  Disinger 
(1861)  12  Ohia  St  256  (under  Act 
July  22,  1861,  relating  to  enlistments 
in  the  volunteer  army) ;  U.  S.  v.  Blak- 
eny  (Va.  1847)  3  Grat  405;  U.  S.  ▼. 
Lipscomb  (Va.  1847)  4  Grat  41;  In 
re  Gregg  (1862)  15  Wis.  479;  In  re 
Higgins  (1863)  16  Wis.  351. 

And  of  course  it  follows  from  the 
above  statement  of  the  law  that  a 
minor,  so  *  enlierting,  may  be  discharged 
on  application  of  his  parent  or  guardi- 
an, and  on  their  application  only.  In 
re  Andrews  (D.  C.  1867)  Fed.  C3as.  No. 
369;  Ex  parte  Burke  (D.  O.  1863) 
Fed.  Gas.  No.  2,156a;  In  re  Keeler 
(D.  C.  1843)  Fed.  Gas.  No.  7,637; 
In  re  McLave  (C.  O.  1870)  Fed.  C&b, 
No.  8,876;  United  States  v.  Anderson 
(C.  C.  1812)  Fed.  Gas.  No.  14,449; 
In  re  Davison  (G.  G.  1884)  21  Fed. 
618;  In  re  Baker  (G.  G.  1885)  23  Fed. 
30;  U.  S.  V.  Gibbon  (D.  G.  1885)  24 
Fed.  135;  In  re  Hearn  (D.  G.  1887)  32 
Fed,  141,  142;  In  re  Miller  (1902)  114 
Fed.  838,  52  G.  G.  A.  472  (writ  of  cer- 
tiorari denied  Miller  v.  U.  3.  [1902]  22 
Sup.  Gt  944,  186  U.  S.  486,  46  L.  Ed. 
1267);  Ex  parte  Dunakin  (D.  G.  1913) 
202  Fed.  290;  (1851)  5  Op.  Atty.  Gen. 
313;  (1861)  10  Op.  Atty.  Gen.  146; 
Gommonwealth  v.  Downes  (1836)  41 
Mass.  (24  Pick.)  227;  (Commonwealth 
v.  Fox  (1847)  7  Pa.  St  (7  Barr)  336; 
Gommonwealth  V.  Beatty  (1847)  (Pbila. 
Quart.  Sess.)  18  Leg.  Int  316.  CON- 
TRA, see  In  re  McNulty  (D.  G.  1873) 
Fed.  Gas.  No.  8,917;  In  re  Ghapman 
(G.  G.  1889)  37  Fed.  327,  2  L.  R.  A. 
332. 

But  the  rule  as  to  the  right  to 
discharge  on  application  of  the  parent 
or  guardian  is  subject  to  certain  lim- 
itations, such  as  desertion  by  the  minor 
after  enlistment,  or  violations  of  the 
articles  of  war.  See  infra,  notes  under 
this  section. 

2.  — —  Minor  without  parent  or 
guardian.— It  has  been  held  that  a  minor 
who  has  no  parent,  guardian,  or  master 
could  not  be  enlisted  at  all,  but  that 
such  an  enlistment  was  perhaps  not 
absolutely  void,  but  only  voidable  at 
the  infant's  election.  Gommonwealth 
V.  Gushing.  (1814)  11  Mass.  07,  6  Am. 
Dec.  156.  And  see  (1851)  5  Op.  Atty. 
Gen.  313. 

3. Effect   of  relation   ef  master 

and  apprentice.— Since  the  government 
has  the  right  to  require  the  service  of 
its  citizens,  minors  as  well  as  adults, 
for  the  public  defense,  it  may  dissolve 
the  relation  of  master  and  apprentice 
existing  either  by  force  of  municipal 
regulation,  or  under  Indentures  execut- 
ed under,  or  sanctioned  by,  local  laws. 
Johnson  v.  Dodd  (1874)  56  N.  Y.  76. 

4.  — —  Paroied   prisoner  of  war^— A 

prisoner  of  war,  paroled  by  the  enemy, 
although  a  minor  illegally  enlisted,  is 
not  entitled  to  his  discharge  until  after 


his  exchange.  U.  S.  v.  Wright  (G.  G. 
1863)  Fed.  Gas.  No.  16,777. 

5.  —  Military  service^— The  words 
"military  service"  include  the  volunteer 
army,  as  well  as  the  regular  army,  hav- 
ing the  same  meaning  as  the  same 
words  in  Act  July  4,  1864,  c.  237,  §  6, 
and  Act  March  3,  1865.  c  79,  §§  17,  18, 
which  were  acts  clearly  relating  to  the 
volunteer  army.  In  re  Bums  (G.  G, 
1898)  87  Fed.  796,  797,  appeal  dismiss- 
ed U.  S.  V.  Bums  (1898)  100  Fed.  1005, 
40  G.  G.  A.  688.  CONTRA,  see  Lana- 
han  V.  Birge  (1862)  30  CJonn.  438. 

6.  —  Marine  corps.  — The  marine 
corps  of  the  United  States  is  not  a  part 
of  the  navy,  and  enlistments  therein  are 
not  governed  by  the  statutes  relating  to 
enlistments  in  the  navy,  but  by  regula- 
tions prescribed  by  the  Secretary  of  the 
Navy,  under  whose  government  and 
control  such  corps  is  primarily  placed; 
and  such  officer,  having  prescribed  in 
the  published  regulations  of  his  depart- 
ment  that  *'the  regulations  for  the  re- 
cruiting service  of  the  army  shall  be 
applied  to  the  recruiting  service  of  the 
marine  corps,  as  far  as  practicable," 
the  enlistment  of  minors  therein  is  gov- 
erned by  the  statutory  provisions  re- 
lating to  army  enlistments,  and  no  per- 
son under  the  age  of  21  years  can  law- 
fully enlist  without  the  consent  of  his 
parents  or  guardians.  McGalla  v.  Fac- 
er (1906)  144  Fed.  61,  75  G.  G.  A.  219; 
In  re  Shugrue  (1883)  3  Mackey  (14  D. 
G.)  324.  GONTRA,  In  re  Doyle  (G.  G. 
1883)  18  Fed.  369. 

7. Who  are  parents  or  guardians. 

The  word  "parents"  includes  the  moth- 
er when  the  father  is  dead  and  there 
is  no  guardian.  Shomer*s  Gase  (D.  G. 
1812)  Fed.  Gas.  No.  12,808;  Ex  parte 
Cook  (N.  Y.  1856)  17  How.  Prac.  337. 
Ex  parte  Mason  (1809)  5  N.  G.  (1 
Murph.)  336;  Gommonwealth  v.  Callan, 
6  Bin.   (Pa.  1814)  255. 

A  court  cannot  discharge  from  the 
service  a  minor  whose  parents  are  non- 
resident aliens,  and  who  at  the  time 
of  enlistment  had  no  guardian,  on  the 
application  of  a  guardian  since  appoint- 
ed. In  re  Perrone  (D.  G.  1898)  89 
Fed.  150. 

Where  the  mother  of  a  minor,  by  ar- 
ticles of  agreement,  gave  to  others  full 
control,  care,  and  custody  and  complete 
management  of  him  when  be  was  two 
years  and  four  months  of  age  until  he 
should  arrive  at  majority,  such  others 
agreeing  to  take  and  raise  the  child  in 
all  respects  as  their  own,  and  to  give 
it  suitable  support  and  education,  and 
the  minor  having  enlisted  in  the  Unit- 
ed States  army  at  the  age  of  18  years 
and  7  months  without  the  consent  of 
his  natural  mother  or  of  such  others 
they  were  entitled  to  maintain  habeas 
corpus  proceedings  for  the  minor's  dis- 
charge, having  during  the  pendency  of 
the  proceedings  adopted  him.  Doane 
V.  Burkman  (1911)  190  Fed.  541,  111 
G.  a  A.  373. 
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A  minor,  whose  enlistment  in  the  ar- 
my was  invalid,  should  be  released  on 
the  application  of  a  person  claiming 
the  minor  as  an  apprentice.  Ck>mmon- 
wealth  ▼.  Harrison  (1814)  11  Mass.  63; 
State  V.  Brearly  (1819)  5  N.  J.  Law  (2 
Soatbard)  639.  See,  also,  Common- 
wealth V.  Barker  (Pa.  1813)  5  Bin.  423, 
where  the  managers  of  an  almshouse 
had  apprenticed  the  minor  to  a  me- 
chanic, the  consent  of  the  managers 
held  not  necessary. 

The  Secretary  of  War  was  not  under 
obligation  by  law  to  discharge  minors 
from  the  army  on  the  application  of 
alleged  parents  or  guardians  not  domi- 
dled  in  the  United  States.  (1854)  6 
Op.  Atty.  Gen.  607. 

8.  — —  What  constitutes  consent  of 
parent  or  guardian^-The  consent  to 
the  enlistment  is  sufSdent  if  it  be  given 
after  the  enlistment.  State  v.  Brearly 
(1819)  5  N.  J.  Law  (2  Southard)  555; 
CJommonwealth  v.  Camac  (Pa.  1814)  1 
Serg.  &  R.  87.  Although  the  consent 
to  the  enlistment  of  a  minor  is  required 
to  be  in  writing,  yet  where  the  consent 
was  by  parol  on  the  day  of  enlistment, 
and  the  written  consent  made  several 
days  thereafter,  it  is  sufficient.  Ex 
parte  Cook  (N.  Y.  1856)  17  How.  Prac 
837.  And  see  In  re  Kenniston  (Mass. 
1847)  9  Law  Rep.  548. 

Where  a  mother,  the  sole  surviving 
parent  of  a  minor,  on  learning  of  her 
son's  enlistment,  shortly  thereafter, 
did  nothing  to  repudiate  the  same,  or 
to  secure  his  release,  and  testified  that 
she  would  have  been  reconciled  to  it, 
had  he  remained  in  the  army  and  not 
deserted,  but  that  after  his  desertion 
she  wanted  to  keep  him  out  of  the  ar- 
my, her  acts  constituted  an  implied 
consent  to  his  enlistment  Ex  parte 
Dunakin  (D.  C.  1913)  202  Fed.  290. 

9.  —  Effect  of  oath  of  enlistment. 
-Act  Feb.  13,  1862,  c.  25,  §  2,  12  Stat 
339,  contained  a  provision  that  the 
oath  of  a  minor  enlisting  in  the  army 
should  be  conclusive.  Under  this  act 
it  has  been  held:  That  the  oath  was 
conclusive.  U.  S.  v.  Taylor  (D.  0. 
1863)  Fed.  Cas.  No.  16,439;  In  re  Con- 
ley  (D.  0.  1866)  Fed.  Cas.  No.  3,102; 
In  re  Cline  (D.  C.  1867)  Fed.  Cas.  No. 
2,896;  In  re  Riley  (D.  C.  1867)  Fed. 
Cas.  No.  11,834;  (1873)  14  Op.  Atty. 
Gkn.  210;  Ex  parte  Rielly  (N.  Y. 
1867)  2  Abb.  Prac.  (N.  S.)  334.  That 
it  was  only  between  the  government 
and  the  recruit,  and  that  it  could  not 
estop  the  master  or  the  parent  setting 
up  a  claim  to  the  person,  and  a  right  to 
the  services  of  the  miner.  Wantlan  v. 
White  (1862)  19  Ind.  470;  In  re  Bes- 
wick  (N.  Y.  1863)  26  How.  Prac.  149. 
And  it  has  also  been  held  that  the  or- 
dinary enlistment  oath,  containing  no 
statement  of  the  age  of  the  recruit, 
was  not  conclusive  that  he  is  over  the 
age  of  18  years,  nor  was  an  unsworn 
statement  of  such  recruit.  In  re  Tar- 
ble  (1870)  25  Wis.  390,  3  Am.  Rep.  85. 
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And  further  that  the  provision  applied 
to  a  case  where  the  recruit  falsely  rep- 
resented himself  to  be.  18  years  of  age, 
and  not  where  the  officer  who  enlisted 
him  was  informed  by  him  at  the  time 
that  he  was  under  such  age,  or  knew 
such  to  be  the  fact;  and  such  an  en- 
listment was  unauthorized,  and  a  fraud 
on  the  parent  and  government.  In  re 
Higgins  (1863)  16  Wis.  351.  And  see 
U.  S.  v.  Wright  (C.  C.  1862)  Fed.  Cas. 
No.  16,778,  holding  that  the-  oath  was 
not  conclusive  upon  the  courts,  but 
was  a  protection  to  the  enlisting  offi- 
cer. 

In  execiiting  the  provisions  of  Act 
Feb.  24,  18G4,  c.  13,  §  20,  and  Act  July 
4,  1864,  c  237,  §  5,  the  Secretary  of 
War  was  not  concluded  by  the  oath  of 
enlistment  on  the  question  of  age. 
(1873)  14  Op.  Atty.  Gen.  210. 

As  to  legality  of  enlistment  of  minor 
without  the  oath  of  enlistment,  boo  In 
re  McDonald  (D.  C.  1866)  Fed.  Cas. 
No.  8,752. 

10.  — —  Ratification  of  enilstment— 

Where  a  minor,  having  enlisted  with- 
out the  consent  of  his  father,  remained 
in  the  service  more  than  a  year  after 
he  came  of  age,  receiving  his  pay  and 
rations,  without  any  dissent,  and  with- 
out any  reasonable  excuse  for  not  mak- 
ing an  application  for  a  discharge,  his 
acts  amounted  to  a  ratification  of  the 
enlistment  State  ▼.  Dimick  (1841)  12 
N.  H.  194.  37  Am.  Dec.  197. 

M.  —  Right  to  discharge  ae  tffeot- 
ed  by  pending  prosecution  for  vloittlcn 
of  military  iaw^-Habeas  corpus  will  not 
lie  to  discharge  a  minor  under  18  years 
of  age  enlisted  in  the  military  service 
without  the  consent  of  his  parents  or 
guardian,  where  the  minor  is  under 
arrest  and  held  for  trial  by  court-mar- 
tial on  a  charge  cognizable  by  a  mili- 
tary or  naval  court  Dillingham  v. 
Booker  (1908)  163  Fed.  696,  90  C.  0. 
A.  280,  18  L.  R.  A.  (N.  S.)  956,  16  Ann. 
Cas.  127.  Nor  while  undergoing  a 
sentence  imposed  on  him  by  a  court- 
martial  for  a  violation  of  the  articles 
of  war.  In  re  Dowd  (D.  C.  1898)  90 
Fed.  718;  In  re  Miller  (1902)  114  Fed. 
838,  52  C.  C.  A.  472  (writ  of  certiorari 
denied  Miller  v.  U.  S.  [1902]  22  Sup. 
Ct  944,  186  U.  S.  486,  46  L.  Ed.  1267). 
See,  also,  In  re  Zimmerman  (C.  C. 
1887)  30  Fed.  176;  In  re  Cosenow  (C. 
C.  1889)  37  Fed.  668;  In  re  Kaufman 
(C.  C.  1890)  41  Fed.  876;  In  re  Bes- 
wick  (N.  Y.  1863)  25  How.  Pr.  149. 

Where  an  enlisted  minor  is  charged 
with  mutiny  before  the  contract  is 
avoided,  and  is  placed  in  the  custody  of 
a  court-martial,  and  the  jurisdiction  of 
that  court  has  attached,  it  is  not  com- 
petent for  the  state  court,  by  a  writ 
of  habeas  corpus,  to  withdraw  the 
party  therefrom.  In  re  Dew  (Mass. 
1862)  25  Law  Rep.  538. 

12. Right  to  discharge  te  af- 
fected by  pending  prosecution  for 
fraudulent    enlistments— Under    section 
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1289,  ante,  and  this  section  minor  ar- 
rested for  fraudulently  enlisting  in  vio- 
lation of  sixty-second  article  of  war 
after  service  of  writ  of  habeas  corpus 
sued  out  by  his  mother  will  not  be 
taken  from  the  custody  of  the  military 
authorities.  U.  S.  v.  Williford  (1915) 
220  Fed.  291,  136  C.  C.  A.  2111. 

A  minor,  who  by  misrepresenting  his 
age  has  fraudulently  enlisted  in  the 
army  without  the  consent  of  his  par- 
ents, and  thereby  subjected  himself  to 
punishment  under  military  law,  will  not 
be  relieved  from  such  punishment  by 
habeas  corpus  on  the  application  of  his 
parents,  though  the  military  prosecu- 
tion is  not  instituted  until  after  the 
writ  was  issued.  In  re  Lessard  (C.  C. 
1905)  134  Fed.  305;  Ex  parte  Lew- 
kowita  (C.  C.  1908)  163  Fed.  646. 
CONTRA,  see  Ex  parte  Houghton  (C. 
C.  1904)  129  Fed.  239;  In  re  Carver 
(C.  C.  1900)  103  Fed.  624. 

13. Rights  as  affected  by  deter- 

tion^— A  minor  who  enlists  in  the  army 
without  the  consent  of  his  parents  or 
guardians,  and  subsequently  deserts,  is 
amenable  to  a  court-martial  as  a  de- 
serter, and  the  findings  of  such  court- 
martial  cannot  be  reviewed  by  the  dvil 
courts.  Nor  is  he  entitled  to  dis- 
charge from  arrest  for  such  offense  on 
habeas  corpus.  In  re  Wall  (C.  C. 
1881)  8  Fed.  85;  In  re  Zimmerman 
(C.  C.  1887)  80  Fed.  176,  180;  In  re 
Cosenow  (C.  C,  1889)  37  Fed.  668, 
669;  In  re  Spencer  (D.  C.  1889)  40 
Fed.  149;  In  re  Kaufman  (O.  C.  1890) 
41  Fed.  876;  Solomon  v.  Daveuport 
(1898)  87  Fed.  318,  30  C.  C.  A.  664; 
In  re  Mnier  (1902)  114  Fed.  838,  840, 
52  C.  C.  A.  472  (writ  of  certiorari  de- 
nied [1902}  22  Sup.  Ct.  944,  186  U. 
S.  486,  46  L.  Ed.  1267);  U.  S.  v. 
Reaves  (1903)  126  Fed.  127,  60  C.  0. 
A.  675;  In  re  Lessard  (C.  C.  1905)  134 
Fed.  305;  In  re  Carver  (C.  C.  1906) 
142  Fed.  623;  Ex  parte  Hubbard  (C. 
C.  1910)  182  Fed.  76,  78;  Ex  parte 
Dunakin  (D.  C.  1913)  202  Fed.  290; 
Ex  parte  Anderson  (1864)  16  Iowa, 
695;  In  re  McConologue  (1871)  107 
Mass.  154;  WUber  v.  Grace  (N.  Y.  1814) 
12  Johns.  68  (overruling  Grace  v.  Wil- 
ber  [N.  Y.  1813]  10  Johns.  453);  In 
re  Graham,  63  N.  C.  416;  Common- 
wealth V.  Gamble  (Pa.  1824)  11  Serg. 
A  R.  93.  CONTRA,  see  United  States 
V.  Wright  (C.  C.  1862)  Fed.  Cas.  No. 
16,778;  In  re  Baker  (C.  C.  1885)  23 
Fed.  30;  In  re  Chapman  (C.  C.  1889) 
37  Fed.  327,  329,  2  L.  R,  A.  332;  Com- 
monwealth V.  Fox  (1848)  7  Pa.  (7  Barr) 
336.  At  least  until  he  has  been  dis- 
charged from  such  custody  or  has 
served  the  sentence  imposed  on  him 
by  the  military  tribunaL  In  re  Cose- 
now (C.  C.  1889)  37  Fed.  668,  669;  U. 
S.  V.  Reaves  (1903)  126  Fed.  127,  60 
C.  C.  A.  675;  In  re  Carver  (C.  C.  1906) 
142  Fed.  623;  Ex  parte  Dunakin  (D. 
C.  1913)  202  Fed.  290. 

Where  such  minor  remains  in  the 
military  service  for  more  than  two 
years  after  attaining  his  majority,  re- 


ceiving pay  therefor,  he  is  within  the 
meaning  of  %  2356,  post,  and  the  court- 
martial's  finding  cannot  be  reviewed 
on  habeas  corpus,  though  bis  enlist- 
ment was  void  because  of  his  minority. 
In  re  Dohrendorf  (C.  C.  1889)  40  Fed. 
148.  But  see  U.  S.  v.  Hanchett  (C. 
C.  1883)  18  Fed.  26,  where  it  was  held 
that  where  a  minor  enlists  without  the 
consent  of  his  parent  or  guardian,  and 
three  days  thereafter,  before  being  as- 
signed to  military  duty,  leaves  the  re- 
cruiting station,  such  act  will  be  con- 
strued as  a  mere  disaffirmance  of  the 
illegal  contract  of  enlistment,  and  not 
as  a  criminal  desertion;  and  In  re 
Baker  (C.  C.  1885)  23  Fed.  30,  holding 
that  where  habeas  corpus  has  issued 
upon  petition  of  the  father  of  an  infant, 
enlisted  in  the  regular  army,  to  pro- 
cure his  discharge,  a  court-martial  can- 
not retain  jurisdiction  of  such  infant 
under  charges  of  desertion. 

The  fact  that  a  minor  deserted  and 
concealed  himself  for  over  five  years 
and  until  after  he  had  arrived  at 
majority  does  not  relieve  him  from  his 
obligation  as  a  soldier,  or  his  liability 
to  military  controL  Morrissey  v.  Perry 
(1890)  11  Sup.  Ct  57.  137  U.  S.  157, 
34  L.  Ed.  644. 

14. Authority  and  Jurisdiction  to 

discharge.— By  Act  Sept  28,  1850,  c. 
78,  I  6,  9  Stat  607,  Act  Feb.  24,  1864, 
c  13,  i  20,  13  Stat  10,  and  Act  July 
4,  1864,  c.  237,  §  5,  13  Stat  380,  the 
secretary  of  war  was  given  power  to 
discharge  minors  illegally  enlisted.  Un- 
der these  acts  it  has  been  held  that 
the  whole  power  of  discharging  minors 
from  the  army  was  given  to  the  secre- 
tary of  war,  and  cognizance  of  such 
matters  was  taken  from  the  courts. 
In  re  Riley  (D.  C.  1867)  Fed.  Cas. 
No.  11,834;  In  re  NeiU  (D.  C.  1871) 
Fed.  Cas.  No.  10,089;  In  re  O'Connor 
(N.  Y.  1867)  3  Abb.  Prac.  <N.  S.)  i:i7, 
48  Barb.  258.  CONTRA,  In  re  Mc- 
Donald (D.  C.  1866)  Fed.  Cas.  No. 
8,752;  Seavey  v.  Seymour  (C.  C.  1871) 
Fed.  Cas.  No.  12,596;  U.  S.  v.  Hanchett 
(C.  C.  1883)  18  Fed.  26;  In  re  Mc- 
Conologue (1871)  107  Mass.  154;  Com- 
monwealth V.  Blake  (Pa.  1871)  8  Phila. 
523. 

In  the  McDonald  Case  it  was  held 
that  the  federal  courts  had  jurisdic- 
tion. In  the  following  cases  it  has  been 
held  that  state  courts  have  no  juris- 
diction on  habeas  corpus  to  inquire  into 
the  detention  by  the  United  States  as 
a  soldier  of  a  minor  who  had  enlisted 
in  the  army  without  the  consent  of  his 
parents  or  guardian:  In  re  Tarble 
(1871)  80  U.  S.  (13  WalL)  397,  20  L. 
Ed.  597  (reversing  In  re  Tarble  [1870] 
25  Wis.  390,  3  Am.  Rep.  85);  In  re 
Sprangler  (1863)  11  Mich.  298;  State 
V.  Dimick  (1841)  12  N.  H.  194,  37  Am. 
Dec.  197.  And  see  In  re  Ferguson  (N. 
Y.  1812)  9  Johns.  239. 

In  the  following  cases  it  has  been 
held  that  state  courts  bad  such  juris- 
diction:   Pownall    V.    Cushing    (Mass. 
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1814)  5  Dane,  Abr.  593;  Commonwealth 
V.  Harrison  (1814)  11  Mass.  63;  Com- 
monwealth V.  Gushing  (1814)  11  Mass. 
67,  6  Am.  Dec.  156;  Ex  parte  Kimball 
(Mass.  1847)  9  Law  Rep.  500;  Com- 
monwealth V.  Downes  (1836)  24  Pick. 
(41  Mass.)  227;  In  re  Kinneston  (Mass. 
1847)  9  Law  Rep.  54S:  In  re  McCon- 
ologue  (1871)  107  Mass.  154;  In  re 
Dabbs  (N.  Y.  1861)  12  Abb.  Prac.  113; 
In  re  Shirk  (Pa.  1863)  3  Grant,  Cas. 
460,  5  Phila.  333;  U.  S.  v.  Anderson 
(1812)  3  Tenn.  (Cooke)  143.  In  the 
following  cases  it  has  been  held  that 
the  state  courts  had  concurrent  juris- 
diction with  the  federal  courts:  In  re 
Dobbs  (N.  Y.  1861)  21  How.  Prac.  68; 
In  re  Dabbs  (N.  Y.  1861)  12  Abb.  Prac. 
113;  Commonwealth  v.  Fox  (1847)  7 
Pa.  <7  Barr)  336. 

15.  —  Time  of  disohargew— An  en- 
listment into  the  army  of  the  United 
States  is  a  contract,  and  if  made  bj  a 
minor,  without  the  consent,  in  writing, 
of  his  parent,  master,  or  guardian,  he 
may  avoid  it  on  his  arrival  at  full  age. 
State  V.  Dimick  (1841)  12  N.  H.  194,  37 
Am.  Dec.  197.  As  to  whether  a  person 
enlisting  as  a  minor  is  not'  entitled  to 
his  discharge  at  the  age  of  21,  regard- 
less of  the  term  of  his  enlistment,  see 
Ex  parte  Brown  (C.  C.  1839)  Fed.  Cas. 
No.  1.972. 

16.  — —  Hearing  on  application  for 
discharge^— Where  the  record  in  a 
habeas  corpus  proceeding  to  procure 
the  discharge  from  the  army  of  an  en- 
listed soldier  does  not  show,  except  by 
ex  parte  affidavit  attached  to  the  peti- 
tion, that  he  was  a  minor  when  he  en- 
listed or  that  his  enlistment  was  with- 
out his  parents'  consent,  and  where 
the  return  of  the  military  commandant, 
alleging  due  enlistment  for  an  unexpired 
term,  desertion,  surrender,  commitment 
to  the  commandant,  and  confinement 
under  pending  charges  for  the  deser- 
tion, was  not  traversed,  the  writ  was 
properly  denied.  Moore  v.  U.  S.  (1906) 
159  Fed.  701.  86  C.  C.  A.  509. 

Where  relator,  held  by  United  States 
army  officers,  admitted  that  he  had  en- 
listed in  the  service,  but  alleged  that  he 
v/as  only  16  years  of  age  and  was  drunk 
when  he  enlisted,  the  court  will  not  in- 
quire into  the  regularity  of  the  enlist- 

§  1886.  (R.  S.  §  1118,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Persons  not  to  be  enlisted. 
No  minor  under  the  age  of  [sixteen]  years,  no  insane  or  intox- 
icated person,  no  deserter  from  the  military  service  of  the  United 
States,  and  no  person  who  has  been  convicted  of  a  felony  shall  be 
enlisted  or  mustered  into  the  military  seiyice. 

Act  March  2,  1833,  c.  68,  5  6,  4  Stat  647.  Act  July  4,  1864,  c  237,  5  6, 
13  Stat.  380.  Act  March  3,  1865,  c.  79,  §  18,  13  Stat  490.  Act  Feb.  27, 
1877,  c.  69,  19  Stat  242. 

This  section,  as  enacted  in  the  Revised  Statutes,  contained,  after  the  words 
"no  person  who  has  been  convicted  of,"  the  words  "any  criminal  offense." 
The  latter  words  were  stricken  out,  and  the  words  "a  felony"  were  inserted, 
by  amendment  of  the  section  to  read  as  set  forth  here,  by  Act  Feb.  27,  1877, 
c.  69,  i  1,  cited  above. 
The  word  "sixteen,"  inclosed  in  brackets  in  this  section,  was  superseded  by 


ment  on  habeas  corpus.  In  re  Robert 
(Pa.  1809)  2  Hall  Law  J.  192. 

Where  the  descriptive  roll  made  out 
at  enlistment  states  the  recruit  to  have 
been  over  21,  and  he  has  since  received 
pay,  subsistence,  etc.,  as  a  properly  en- 
bsted  soldier,  without  objection,  the 
presumption  is  in  favor  of  the  regular- 
ity of  the  proceeding's  of  the  enlisting 
officer,  and  that  such  recruit  was  of 
lawful  age,  until  he  clearly  establishes 
the  contrary.  And  the  descriptive  roll 
made  out  at  his  enlistment,  stating  his 
age  to  be  over  21,  is  important  evidence 
of  that  fact  Green  v.  Ewell  (1857)  1 
N.  M.  166. 

On  a  habeas  corpus  issued  under  the 
Act  of  1785,  the  court  will  not  try  the 
question  of  property  in  a  master  to  an 
apprentice  who  has  voluntarily  enlisted 
in  the  United  States  army,  under  Act 
Dec.  10,  1814,  and  is  satisfied.  The 
master  must  resort  to  his  action  against 
him  who  harbors  the  apprentice.  Com- 
monwealth V.  Robinson  (Pa.  1815)  1 
Strg.  &  R.  353. 

The  decision  of  the  supreme  judicial 
court,  discharging  a.  person  from  an  en- 
listment in  the  army  of  the  United 
States  on  the  ground  that  he  was  a 
minor,  is  conclusive  that  he  was  a  mi- 
nor, and  not  subject  to  be  held  either 
under  his  enlistment  or  under  a  charge 
of  desertion.  McConologue's  Case 
(1871)  107  Mass.  154. 

17. Second  application  for  dis- 
charge^—Where  a  judge  of  the  court  of 
common  pleas,  on  application  of  the 
father  of  a  minor  who  had  enlisted  in 
the  army  without  his  consent,  had  re- 
fused to  discharge  such  minor,  as  he 
fleeted  to  remain  in  the  army,  it  was  in 
the  discretion  of  the  supreme  court  to 
entertain  a  second  application  for  such 
purpose.  Commonwealth  v.  Biddle  (Pa. 
1846)  Brightly,  N.  P.  447. 

18.  — -  Return  of  bounty,  etow— On  a 
habeas  corpus  to  secure  the  discharge 
of  a  minor  enlisted  in  the  army  of  the 
United  States  without  his  parents*  con- 
sent, the  supreme  court  has  no  author- 
ity, on  the  discharge  of  the  minor,  to 
compel  a  return  of  the  bounty  or  cloth- 
ing received  from  the  United  States. 
Commonwealth  ▼.  Biddle  (1846)  4 
Clark,  35,  6  Pa.  Law  J.  287;  BrighUy, 
N.  P.  447. 
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the  provision  fixing  the  limits  of  age  for  original  enlistments  at  18  and  35 
jears,  of  Act  Marcli  2,  1899,  c.  352,  §  4,  post,  §  1880. 

Other  requirements  for  enlistment  and  re-enlistment  were  prescribed  by  Act 
Aug.  1,  1894.  c.  179,  |  2,  and  Act  March  2,  1899,  a  852,  |  4,  post,  §|  1888, 
1889. 

Officers  making  unlawful  enlistments  were  made  punishable  by  the  Articles 
of  War,  Rev.  St  %  1342,  art.  3,  which  article  was  superseded  by  the  new  Ar- 
ticle of  War  55,  post,  |  2308a,  art.  55,  post,  |  2311. 

The  provision  of  this  section  relating  to  the  enlistment  of  deserters  is  not  to 
be  construed  to  preclude  the  re-enlistment  or  muster  into  the  Army  of  any 
person  who  has  deserted,  or  may  hereafter  desert,  in  time  of  peace,  whenever 
the  re-enlistment  or  muster  into  the  service  of  such  person  shall,  in  view  of  the 
good  conduct  of  such  person  subsequent  to  such  desertion,  be  authorized  by  the 
Secretary  of  War,  by  a  provision  of  R.  S.  §  1998,  as  amended  by  Act  Aug.  22, 
1912,  c  836,  f  1,  post,  I  3954. 

Holes  of  Deoisioms 

Minors.— See  |  1885a,  ante,  and  notes  dent  would  be  restored  by  reason  of  the 

thereunder.  pardon  to  all  the  rights  and  privileges 

Insane  or  intoxicated   per8on$.^The  ^^  a  citizen  which  he  had  anterior  to 

enHstment  of  one  who  is  insane  or  in-  !P<^  SS''^??^.''-    ^^^^l  ^  ^'  ^^' 

toxicated  at  the  time  of  his  enHstment  ^^^^'  .36;    But  a  recruiting  officer  has 

is  void.    In  re  Cosenow  (C.  C.  1889)  I?^«  "^ht  to  reject  a  candidate  for  en- 

37  Fed   668  669  listment  whose  service  during  his  previ- 

'  ous  term  was  not  honest  and  faithful. 

Deserters^— A    deserter    who    enhsU  notwithstanding  the  pardon  of  the  of- 

and  afterwards  again  deserts  cannot,  on  fense.    Id. 

being  brought  to  trial  for  the  second  gge^  ^Iso,  notes  to  §  1888,  post 

offense,  defend  on  the  ground  that  his  -^,-              . ., .    ,,  .         t      t>  i 

enlistment  was  void,  and  tiiat  he  there-  ^  ^J^    ?'o^^L  '^T^^"  .^""^l  7A 

fore  was  not  amenable  to  tAal.    In  re  ^^^u   ^^^^  PJo.:.^^'  '*  T^  ^-^^^ 

McVey  (D.  C.  1885)  23  Fed.  878,  879.  ^^^  ^^^  present  (1864)  was  not  a  time 

A  convicted  deserter,  undergoing  ^L^^?^!'  ^*^^°  2^^  meaning  of  secUon 
sentence,  must  become  the  recipient  of  ®?i>  ^^  the  reguiabons  of  the  army  pro- 
executive  clemency  and  must  make  ap-  ^*!j?»  *^^*  °«  'S^  J'?^*  ^  T^^  ^' 
plication  for  re-enlistment  before  the  <^^i^  shall  be  enlisted  m  time  of  peace 
question  of  the  effect  of  the  President's  J^^^^^t  special  authority  obtained  from 
pardon  upon  his  right  to  re-enUst  can  ^«  adjutant  general's  office,  through 
arise.    (1897)  21  Op.  Atty.  Gen.  568.  }^^  superintendent,  if  war  actuaUy  ex- 

Under  this  section  a  person  convicted  ^*8,  although  congress  had  not  declared 

of  desertion  from  the  military  service  ^^^* 

and  afterwards  pardoned  by  the  Presi-  AllenSd— See  notes  to  §  1888,  post 

(R.  S.  §  1119.  Superseded.) 
This  section  provided  that  all  enlistments  in  the  Army  should  be  for  the 
term  of  five  years,  and  enlistments  for  such  term  were  continued  by  Act  June 
16,  1890,  c.  426,  $  2,  26  Stat  157.  These  provisions  were  superseded  by  the « 
provision  for  a  term  of  three  years  contained  in  Act  Aug.  1,  1894,  c.  199,  | 
2,  post,  §  1888.  But  after  November  1,  1912,  all  enlistments  were  to  be 
for  the  term  of  seven  years,  the  first  four  years  in  the  service  and  the  last 
three  years  on  furlough  and  attached  to  the  Army  Reserve,  by  provisions  of 
Act  Aug.  24,  1912,  c.  391,  $  2,  37  Stat  590,  which  said  provisions  were  super- 
seded by  provisions  of  Act  June  3,  1916,  c.  134,  |  27,  post,  |  1891a. 

§  1887.  (R.  S.  §  1120.)     Premium  for  bringing  recruit. 

A  premium  of  two  dollars  shall  be  paid  to  any  citizen,  noncommis- 
sioned officer,  or  soldier  for  each  accepted  recruit  he  may  bring  to  a 
recruiting  rendezvous. 

Res:  June  21,  1862,  No.  37,  12  Stat.  620. 

Provisions  for  detail  of  enlisted  men  for  duty  at  recruiting  stations  were 
made  by  Act  Feb.  2,  1901,  c.  192,  §  31,  post  S  2009. 

The  use  of  postmasters  to  further  enlistments  was  authorized  by  a  provi- 
sion of  Act  June  3,  1916,  c.  134,  |  27,  post,  |  1887a. 

§  1887a.  (Act  June  3,  1916,  c.  134,  §  27.)  Enlistments  through 
postmasters. 
The  President  is  authorized  in  his  discretion  to  utilize  the  serv- 
ices of  postmasters  of  the  second,  third,  and  fourth  classes  in  pro- 
curing the  enlistment  of  recruits  for  the  Army,  and  for  each  re- 
cruit accepted  for  enlistment  in  the  Army,  the  postmaster  pro- 
curing his  enlistment  shall  receive  the  sum  of  $5.    (39  Stat.) 

This  was  a  provision  of  section  27  of  ''An  act  for  making  further  and  more 
affectual  provision  for  the  national  defense,  and  for  other  purposes,''  cited  above. 
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§  1888.  (Act  Aug.  1,  1894,  c.  179,  §  2.)  Term  of  enlistment;  qual- 
ifications for  enlistment  and  re-enlistment. 
Hereafter  all  enlistments  in  the  Army  shall  be  for  the  term  of 
[three]  years,  and  no  soldier  shall  be  again  enlisted  in  the  Army 
whose  service  during  his  last  preceding  term  of  enlistment  has  not 
been  honest  and  faithful ;  and  in  time  of  peace  no  person  (except  an 
Indian)  who  is  not  a  citizen  of  the  United  States,  or  who  has  not  made 
legal  declaration  of  his  intention  to  become  a  citizen  of  the  United 
States,  or  who  can  not  speak,  read,  and  write  the  English  language, 
or  who  is  over  [thirty]  years  of  age,  shall  be  enlisted  for  the  first 
enlistment  in  the  Army.    (28  Stat.  216.) 

These  provisions  were  part  of  section  2  of  an  act  entitled  "An  act  to  regulate 
enlistments  in  the  Army  of  the  United  States." 

Section  1  of  this  act  repealed  a  previous  provision  that  "no  private  shall  be 
re-enlisted  who  has  served  ten  years  or  more  or  who  is  over  thirty-five  years 
of  age,  except  such  as  have  already  served  as  enlisted  men  for  twenty  years 
or  upwards,"  contained  in  Act  Feb.  27,  1893,  c.  168,  27  Stat.  486.  A  pro- 
viso annexed  to  this  section  permitted  any  soldier  who  had  been  prevented 
from  re-enlisting  by  the  provision  so  repealed,  to  re-enlist  within  three  months 
from  the  date  of  approval  of  this  act,  and  to  receive  the  same  pay,  etc.,  as  if 
be  had  re-enlisted  within  thirty  days  from  his  discharge.  Said  proviso  Is 
omitted  as  temporary  merely,  and  executed. 

The  word  "three,"  inclosed  in  brackets  in  the  provision  of  this  section  pre- 
scribing the  term  of  enlistment,  was  superseded  by  the  provision  that  all  en- 
listments should  be  for  the  term  of  seven  years,  of  Act  Aug.  24,  1912,  c.  391, 
S  2,  post,  §  1892,  which  said  section  was  superseded  by  provisions  of  Act  June 
3,  1916.  c.  134,  §  27,  pjost,  |  1891a. 

The  word  "thirty,"  inclosed  in  brackets  in  the' provision  of  this  section  re- 
lating to  age  at  the  time  of  first  enlistment,  was  superseded  by  the  provision 
fixing  the  limits  of  age  for  original  enlistments  at  18  and  35  years,  of  Act 
March  2,  1899,  c.  352,  $  4,  post,  §  1889. 

The  provision  of  this  section  prohibiting  the  re-enlistment  of  a  soldier  whose 
service  during  his  last  preceding  term  of  enlistment  has  not  been  honest  and 
faithful  is  not  to  be  construed  to  preclude  such  re-enlistment  whenever  such 
re-enlistment  shall,  in  view  of  the  subsequent  good  conduct  of  such  soldier,  be 
authorized  by  the  Secretary  of  War,  by  a  provision  of  R.  S.  §  1998,  as  amended 
by  Act  Aug.  22,  1912,  c,  336,  §  1,  post,  §  3954. 

Citizens  of  Porto  Rico  were  made  eligrible  for  enlistment  in  the  Regular 
Army,  by  a  provision  of  Act  March  2,  1903,  c.  975,  post,  §  1890. 

Notes  of  Decisions 

Term  of  enlistmentw— It  seems  that  no  faithful  and  honest    And  a  recruiting 

discretion  has  been  conferred  to  con-  officer  has  the  right  to  reject  a  candi- 

'tract  for  service  in  the  army,  either  date    for    re-enlistment   in    the    army 

conditionally  or  for  a  shorter  term  than  whose  service  during  his  previous  term 

that   specified   by  law.      (1846)   4  Op.  was  not  honest  and  faithful,  notwith- 

Atty.  Gen.  537.  standing  the  President's  pardon  of  the 

By    his    engagement    to    enlist    the  offense.    (1898)  22  Op.  Atty.  Gen.  36. 
soldier  is  bound  for  a  specific  term  of         A  contract  of  re-enlistment  voluntar- 
service,   the   last   day   of  which  is   as  ily  entered  into  by  a  soldier  while  under 
much  fixed  by  the  contract  as  the  first.  lawful    arrest   for   a    military   offense, 
With  the  last  day  of  the  term  his  en-  through    the    friendly    counsel    of    his 
gagement    expires,    and    with    the    ex-  guards,    but    without    any    request    or 
piration  of  his  engagement  the  obliga-  solicitation     of    the    enlisting    officer, 
tion  to  serve  thereby  imposed  is  at  an  though    upon    his    promise    that    the 
end.       This     results,     notwithstanding  charge  pending  will  be  dismissed  if  the 
there   has   been   an   infraction   of   the  soldier's  future  conduct  is  good,  is  not 
contract  by  desertion  or  otherwise,  un-  invalid  for  duress.    McDonald  v.  Carl- 
less  the  soldier,  before  the  term  is  up,  ton  (1857)  1  N.  M.  172. 
consents  to  an  extension.     (1876)   15         See,  also,  notes  to  §  1886,  ante. 
Op.  Atty.  Gen.  152.  Allens^As  to  enUstment  of  aUens  un- 

Re-enllstment^Re-enlistment    under  der  laws  prior  to  the  enactment  of  this 

Act  Feb.  27.  1893,  c.  168,  27  Stat.  486.  ^^^^T.  i?/x  "^o*^^  ^^^^.'i^  ^f^*''^  ^11^)' 

See  (1893)  20  Op.  Atty.  Gen.  684.  T,lJ}^^^l  ^  ,?^'   ^^^'  .?f'^r^^^' 

While  the  President's  pardon  restored  i^^^^^^ox^;  ^t  ^*  t\S^^L..     ^ 

one  who  had  been  convicted  of  desertion  J^^s  (1842)  1  N.  Y,  Leg.  Obs.  341;  U. 

to  his  legal  rights  and  fully  relieved  him  g.  v.  Wyngoll  (N.  Y.  1843)  5  Hill,  16; 

of  the  disabilities  legaUy  attaching  to  fff  ®J-  Cottingham  (Va.  1843)  1  Rob. 

his  conviction,  it  does  not  destroy  an  ^1^'  ^^  ^^-  ^^^-  '  !"• 
existing  fact  that  his  service  was  not         Discharge.— See  notes  to  S  2313,  post. 
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§  1889.  (Act  March  2,  1899,  c.  352,  §  4.)     Limits  of  age  for  origi- 
nal enlistments. 
The  limits  of  age  for  original  enlistments  in  the  Army  shall  be 
eighteen  and  thirty-five  years.    (30  Stat.  978.) 

This  was  a  proviso  annexed  to  section  4  of  the  act  to  increase  the  eflSciency 
of  the  Army,  cited  above,  which  prescribed  the  composition  of  a  regiment  and 
a  company  of  infantry.    But  see  |  1885a,  ante. 
Hotes  of  Deoiaions 

Minors.— See  |  1885,  ante,  and  notes 
thereunder. 

§  1890.  (Act  March  2,  1903,  c.  975.)     Citizens  of  Porto  Rico  eligi- 
ble for  enlistment. 

Citizens  of  Porto  Rico  shall  be  eligible  for  enlistment  in  the  Reg- 
ular Army.    (32  Stat.  934.) 

This  provision  was  part  of  a  proviso  annexed  to  an  appropriation  for  pay 
of  the  Porto  Rico  regiment  of  infantry  in  the  Army  appropriation  act  for 
the  fiscal  year  1904,  cited  above. 

Cited  without  definite  application, 
In  re  Kopel  (D.  G.  1906)  148  Fed.  605, 
50& 

§  1891.  (Act  Jime  3,  1916,  c.  134,  §  34.)     Re-enlistment  in  time 
of  war[;  bounties]. 

For  the  purpose  of  utilizing  as  an  auxiliary  to  the  Regular  Army 
Reserves  the  services  of  men  who  have  had  experience  and  training 
in  the  Regular  Army,  or  in  the  United  States  Volunteers,  outside 
of  the  continental  limits  of  the  United  States,  in  time  of  actual  or 
threatened  hostilities,  and  after  the  President  shall,  by  proclama- 
tion, have  called  upon  honorably  discharged  soldiers  of  the  Regular 
Army  to  present  themselves  for  reenlistment  therein  within  a  speci- 
fied period,  subject  to  such  conditions  as  may  be  prescribed,  any 
person  who  shall  have  been  discharged  honorably  from  said  Army, 
with  character  reported  as  at  least  good,  and  who,  having  been 
found  physically  qualified  for  the  duties  of  a  soldier,  if  not  over  fifty 
years  of  age,  shall  reenlist  in  the  line  of  said  Army,  or  in  the  Signal, 
Quartermaster,  or  Medical  Department  thereof,  within  the  period 
that  shall  be  specified  in  said  proclamation,  shall  receive  on  so 
reenlisting  a  bounty  which  shall  be  computed  at  the  rate  of  $8 
for  each  month  for  the  first  year  of  the  period  that  shall  have 
elapsed  since  his  last  discharge  from  the  Regular  Army  and  the 
date  of  his  reenlistment  therein  under  the  terms  of  said  proclama- 
tion; at  the  rate  of  $6  per  month  for  the  second  year  of  such 
period ;  at  the  rate  of  $4  per  month  for  the  third  year  of  such  pe- 
riod ;  and  at  the  rate  of  $2  per  month  for  any  subsequent  year  of 
such  period ;  but  no  bounty  in  excess  of  $300  shall  be  paid  to  any 
person  under  the  terms  of  this  section.     (39  Stat.) 

This  was  section  34  of  "An  act  for  making  further  and  more  effectual  provi 
sion  for  the  national  defense,  and  for  other  purposes,"  cited  above. 

This  section  superseded  a  part  of  Act  Aug.  24,  1912,  c.  391,  $  2,  37  Stat.  590, 
which  read  as  follows:  "For  the  purpose  of  utilizing  as  an  auxiliary  to  the 
Array  Reserve  hereinafter  provided  for  the  services  of  men  who  have  had  ex- 
perience and  training  in  the  Regular  Army,  in  time  of  war  or  when  war  is  im- 
minent, and  after  the  President  shall,  by  proclamation,  have  called  upon  honor- 
ably discharged  soldiers  of  the  Regular  Army  to  present  themselves  for  re-en- 
listment therein  within  a  specified  period,  subject  to  such  conditions  as  may  be 
prescribed  In  said  proclamation,  any  person  who  shall  have  been  discharged 
honorably  from  said  Army,  with  character  reported  as  at  least  good,  and  who 
having  been  found  physically  qualified  for  the  duties  of  a  soldier,  if  not  over 
forty-five  years  of  age,  shall  re-enlist  in  the  line  of  said  Army  or  in  the  Signal 
or  Hospital  Corps  thereof  within  the  period  that  shall  be  specified  in  said  proc- 
lamation, shall  receive  on  so  re-enlisting  a  bounty  which  shall  be  computed  at 
the  rate  of  eight  dollars  for  each  month  for  the  first  year  of  the  period  that 
shall  have  elapsed  since  his  last  discharge  from  the  Regular  Army  and  the  date 
of  bis  re-enlistment  therein  under  the  terms  of  said  proclamation ;  at  the  rate 
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of  six  dollars  per  month  for  the  second  year  of  such  period ;  at  the  rate  of  four 
dollars  per  month  for  the  third  year  of  such  period ;  and  at  the  rate  of  two 
dollars  per  month  for  any  subsequent  year  of  such  period,  but  no  bounty  in  ex- 
cess of  three  hundred  dollars  shall  be  paid  to  any  person  under  the  terms  of 
this  Act"  N 

Provisions  relating  to  the  Regular  Army  Reserve  are  set  forth  post, 
H  1891a-1892d. 

§  1891a,  (Act  June  3,  1916,  c.  134,  §  27.)  Enlistments  in  the  Reg- 
ular Army[;  term  of;  furlough  and  transfer  to  Regular  Army 
Reserve.] 

On  and  after  the  first  day  of  November,  nineteen  hundred  and 
sixteen,  all  enlistments  in  the  Regular  Army  shall  be  for  a  term  of 
seven  years,  the  first  three  years  to  be  in  the  active  service  with 
the  organizations  of  which  those  enlisted  form  a  part  and,  except  as 
otherwise  provided  herein,  the  last  four  years  in  the  Regular  Army 
Reserve  hereinafter  provided  for:  Provided,  That  at  the  expira- 
tion of  three  years'  continuous  service  with  such  organizations, 
either  under  a  first  or  any  subsequent  enlistment,  any  soldier  may 
be  reenlisted  for  another  period  of  seven  years,  as  above  provided 
for,  in  which  event  he  shall  receive  his  final  discharge  from  his 
prior  enlistment:  Provided  further.  That  after  the  expiration  of 
one  year's  honorable  service  any  enlisted  man  serving  within  the 
continental  limits  of  the  United  States  whose  company,  troop,  bat- 
tery, or  detachment  commander  shall  report  him  as  proficient  and 
sufficiently  trained  may,  in  the  discretion  of  the  Secretary  of  War, 
be  furloughed  to  the  Regular  Army  Reserve  under  such  regulations 
as  the  Secretary  of  War  may  prescribe,  but  no  man  furloughed  to 
the  reserve  shall  be  eligible  to  reenlist  in  the  service  until  the 
expiration  of  his  term  of  seven  years :  Provided  further.  That  in 
all  enlistments  hereafter  accomplished  under  the  provisions  of  this 
Act  three  years  shall  be  counted  as  an  enlistment  period  in  com- 
puting continuous-service  pay:  Provided  further.  That  any  non- 
commissioned officer  discharged  with  an  excellent  character  shall 
be  permitted,  at  the  expiration  of  three  years  in  the  active  service, 
to  reenlist  in  the  organization  from  which  discharged  with  the 
rank  and  grade  held  by  him  at  the  time  of  his  discharge  if  he  re- 
enlists  within  twenty  days  after  the  date  of  such  discharge.  (39 
Stat.) 

This  was  part  of  section  27  of  "An  act  for  making  further  and  more  effectual 
provision  for  the  national  defense,  and  for  other  purposes,"  cited  above. 

This  section  superseded  a  part  of  Act  Aug.  24,  1912,  c  391,  §  2,  37  Stat.  590, 
which  read  as  follows:  "On  and  after  November  first,  nineteen  hundred  and 
twelve,  all  enlistments  in  the  Regular  Army  shall  be  for  the  term  of  seven 
years,  the  first  four  years  in  the  service  with  the  organizations  of  which  those 
enlisting  shall  form  a  part,  and,  except  as  otherwise  provided  herein,  the  last 
three  years  on  furlough  and  attached  to  the  Army  Reserve  hereinafter  pro- 
vided for:  Provided,  That  at  the  expiration  of  four  years*  continuous  service 
with  such  organizations,  either  under  a  first  or  any  subsequent  enlistment,  any 
soldier  may  be  re-enlisted  for  another  period  of  seven  years,  as  above  provided 
for,  in  which  event  he  shall  receive  his  final  discharge  from  his  prior  enlist- 
ment: Provided  further,  That  any  enlisted  man,  at  the  expiration  of  three 
years*  continuous  service  with  such  organizations,  either  under  a  first  or  any 
subsequent  enlistment,  upon  his  written  application,  may  be  furloughed  and 
transferred  to  the  Army  Reserve,  in  the  discretion  of  the  Secretary  of  War, 
in  which  event  he  shall  not  be  entitled  to  re-enlist  in  the  service  until  the 
expiration  of  his  term  of  seven  years:  Provided  further,  That  for  all  enlist- 
ments hereafter  accomplished  under  the  provisions  of  this  Act,  four  years  shall 
be  counted  as  an  enlistment  period  in  computing  continuous-service  pay." 

Provisions  relating  to  the  Regular  Army  Reserve  are  set  forth  post, 
a  1892-1892d. 

Notes  of  Deoisiona 

What  constitutes  a  furlough.— An  or-  furlough  (though  it  be  so  styled  in  the 

der  which  relieves  a  soldier  from  duty  order),  but  is  essentially  a  detail  for 

in  his   company,   but   requires   him   to  other   duty,    and    must    be   treated    as 

immediately  report  for  duty  in  another  such.     (Ibl7)  15  Op.  Atty.  Gen.  362. 
branch  of  the  military  service,  is  not  a 
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§  1891b.  (Act  April  27,  1914,  c.  72.)  Enlistment  not  complete  un- 
til time  lost  by  unauthorized  absences,  etc.,  is  made  good. 
An  enlistment  shall  not  be  regarded  as  complete  until  the  soldier 
shall  have  made  good  any  time  in  excess  of  one  day  lost  by  unau- 
thorized absences,  or  on  account  of  disease  resulting  from  his  own 
intemperate  use  of  drugs  or  alcoholic  liquors  or  other  miscbnduct, 
or  while  in  confinement  awaiting  trial  or  disposition  of  his  case  if 
the  trial  results  in  conviction,  or  while  in  confinement  under  sen- 
tence.   (38  Stat.  354.) 

This  was  a  provision  of  the  army  appropriation  act  for  the  fiscal  year  1915, 
cited  above. 

§  1892.  (Act  Aug.  24,  1912,  c.  391,  §  2.)  Composition  of  Army  Re- 
serve; re-enlistment  in  Army  at  large  or  in  Army  Reserve; 
enlistment  of  discharged  soldiers  in  Army  Reserve;  recall  of 
furloughed  soldiers  by  President  in  event  of  hostilities;  addi- 
tional pay  for  such  service,  and  pay  for  time  in  Reserve. 
Hereafter  the  Army  Reserve  shall  consist  of  all  enlisted  men 
who,  after  having  served  not  less  than  four  years  with  the  organiza- 
tions of  which  they  form  a  part,  shall  receive  furloughs  without 
pay  or  allowances  until  the  expiration  of  their  terms  of  enlistment, 
together  with  transportation  m  kind  and  subsistence  as  provided 
for  by  this  Act  in  the  case  of  discharged  soldiers,  but  when  any 
soldier  is  furloughed  to  the  Reserve  his  accounts  shall  be  closed 
and  he  shall  be  paid  in  full  to  the  date  such  furlough  becomes  ef- 
fective: Provided  further.  That  any  enlisted  man,  subject  to  good 
conduct  and  physical  fitness  for  duty,  upon  his  written  application 
to  that  eflFect,  shall  have  the  right  of  remaining  with  the  organiza- 
tion to  which  he  belongs  until  the  completion  of  his  whole  enlist- 
ment, without  passing  into  the  Reserve :  [Provided  further,  That  ex- 
cept upon  reenlistment  after  four  years'  service  or  as  now  otherwise 
provided  for  by  law,  no  enlisted  man  shall  receive  a  final  discharge 
until  the  expiration  of  his  seven-year  term  of  enlistment,  including 
his  term  of  service  in  the  Army  Reserve,]  but  any  such  enlisted  man 
may  be  reenlisted  for  a  further  term  of  seven  years  under  the  same 
conditions  in  the  Army  at  large,  or,  in  the  discretion  of  the  Secre- 
tary of  War,  for  a  term  of  three  years  in  the  Army  Reserve ;  and 
any  person  who  may  have  been  discharged  honorably  from  the  Reg- 
ular Army,  with  character  reported  as  at  least  good,  and  who  has 
been  found  physically  qualified  for  the  duties  of  a  soldier,  if  not  over 
forty-five  years  of  age,  may  be  enlisted  in  the  Army  Reserve  for 
a  similar  term  of  three  years :  And  provided  further,  That  in  the 
event  of  actual  or  threatened  hostilities  the  President,  when  so 
authorized  by  Congress,  may  summon  all  furloughed  soldiers  who 
belong  to  the  Army  Reserve  to  rejoin  their  respective  organiza- 
tions, and  during  the  continuance  of  their  service  with  such  organ- 
izations they  shall  receive  the  pay  and  allowances  authorized  by 
law  for  soldiers  serving  therein,  and  any  enlisted  man  who  shall 
have  reenlisted  in  the  Army  Reserve  shall  receive  during  such  serv- 
ice the  additional  pay  now  provided  by  law  for  the  soldiers  of  his 
arm  of  the  service  m  their  second  enlistment  period.  Upon  re- 
porting for  duty,  and  being  found  physically  fit  for  service,  they 
shall  receive  a  sum  equal  to  five  dollars  per  month  for  each  month 
during  which  they  shall  have  belonged  to  the  Reserve,  as  well  as 
the  actual  cost  of  transportation  and  subsistence  from  their  homes 
to  the  places  at  which  they  may  be  ordered  to  report  for  duty  un- 
der such  summons.    (37  Stat.  590.) 

These  were  further  proyisions  of  section  2  of  the  Army  appropriation  act 
for  the  fiscal  year  1913,  cited  above. 

The  words  of  this  section  inclosed  in  brackets  were  superseded  by  a  similar 
provision  in  Act  June  3,  1916,  c.  134,  §  29,  post,  §  1894. 
Provisions  for  the  transfer  of  any  person  enlisted  in  the  military  service  to 
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the  Navy  or  Marine  Corps,  to  serve  therein  the  residue  of  his  term  of  enlist- 
ment, were  made  by  R.  S.  §  1421,  post,  §  2582. 

General  provisions  relating  to  the  requisites  of  discharges  from  the  service, 
at  the  expiration  of  the  term  of  service  or  otherwise,  were  made  by  artide  4 
of  the  Articles  of  War,  R.  S.  S  1342,  art  4,  post,  §  2313. 

Special  provisions  for  discharge  from  service  by  purchase,  or  upon  a  parent 
becoming  dependent,  were  made  by  Act  June  16,  1880,  c.  436,  S  ^  &Qcl  Act 
Feb.  2,  1901.  c.  192,  §  30,  post,  §S  1893.  1894. 

Provisions  for  the  issue  of  duplicate  certificates  of  discharge  in  lieu  of  lost 
or  destroyed  certificates  were  made  by  R.  S.  §  224,  and  Act  July  1,  1902,  c. 
1353,  ante,  §§  323,  324.  And  provisions  for  the  issue  of  certificates  of  dis- 
charge in  the  true  names  of  men  who  enlisted  or  served  under  assumed  names 
were  made  by  Act  April  14,  1890,  c  80,  and  Act  Aug.  22,  1912,  c  829,  ante, 
i§  325,  326. 

Provisions  for  the  detail  for  duty  at  educational  institutionfl  having  one  or 
more  units  of  the  Reserve  OfiScers'  Training  Ck>rp8  of  enlisted  men,  either  ac- 
tive or  retired  or  of  the  Regular  Army  Reserve,  are  contained  in  Act  Juiie  3> 
1916,  c.  134,  i  46.  ante,  §  ISSlj. 

Provisions  relating  to  the  Regular  Army  Reserve  are  set  forth  ante,  §{  1891a, 
lS91b,  and  post,  §S  1892a-1892d. 

Notes  of  Deoisioiis 

Discharge.— See  notes  to  §  2313,  post 

§  1892a.  (Act  June  3,  1916,  c.  134,  §  30.)     Composition  of  the  Reg- 
ular Army  Reserve. 
The  Regular  Army  Reserve  shall  consist- of,  first,  all  enlisted  men 
now  in  the  Army  Reserve  or  who  shall  hereafter  become  members 
of  the  Army  Reserve  under  the  provisions  of  existing  law;    sec- 
ond, all  enlisted  men  furloughed  to  or  enlisted  in  the  Regular  Army 
Reserve  under  the  provisions  of  this  Act;   and,  third,  any  person 
holding  an  honorable  discharge  from  the  Regular  Army  with  char- 
acter reported  at  last  good  who  is  physically  qualified  for  the  du- 
ties of  a  soldier  and  not  over  forty-five  years  of  age  who  enlists  in 
the  Regular  Army  Reserve  for  a  period  of  four  years.    (39  Stat.) 
This  section  and  the  three  sections  next  folloviing  were  sections  30-33  of 
''An  act  for  making  further  and  more  effectual  proyision  for  the  national 
defense,  and  for  other  purposes,"  cited  above. 

The  provisions  of  existing  law  relating  to  the  Army  Reserve  are  set  forth 
ante,  §  1892. 

§  1892b.  (Act  June  3,  1916,  c.  134,  §  31.)  Assignment  of  members 
of  Regular  Army  Reserve  to  Regular  Army  organizations ;  or- 
ganization into  units,  etc.;  field  training;  pay. 
The  President  is  authorized  to  assign  members  of  the  Regular 
Army  Reserve  as  reserves  to  particular  organizations  of  the  Regu- 
lar Army,  or  to  organize  the  Regular  Army  Reserve,  or  any  part 
thereof,  into  units  or  detachments  of  any  arm,  corps,  or  department 
in  such  manner  as  he  may  prescribe,  and  to  assign  to  such  units 
and  detachments  officers  of  the  Regular  Army  or  of  the  Officers* 
Reserve  Corps  herein  provided  for ;  and  he  may  summon  the  Reg- 
ular Army  Reserve  or  any  part  thereof  for  field  training  for  a  period 
not  exceeding  fifteen  days  in  each  year,  the  reservists  to  receive 
travel  expenses  and  pay  at  the  rate  of  their  respective  grades  in  the 
Regular  Army  during  such  periods  of  training;  and  in  the  event 
of  actual  or  threatened  hostilities  he  may  mobilize  the  Regular 
Army  Reserve  in  such  manner  as  he  may  determine,  and  thereafter 
retain  it,  or  any  part  thereof,  in  active  service  for  such  period  as  he 
may  determine  the  conditions  demand:  Provided,  That  all  enlist- 
ments in  the  Regular  Army,  including  those  in  the  Regular  Army 
Reserve,  which  are  in  force  on  the  date  of  the  outbreak  of  war  shall 
continue  in  force  for  one  year,  unless  sooner  terminated  by  order  of 
the  Secretary  of  War,  but  nothing  herein  shall  be  construed  to 
shorten  the  time  of  enlistment  prescribed:  Provided  further.  That 
subject  to  such  regulations  as  the  President  may  prescribe  for  their 
proper  identification,   and   location,   and   physical  condition,   the 

(3724) 


Digitized  by 


Google 


Ch.l)  THB  ABMT  §   1892e 

members  of  the  Regular  Army  Reserve  shall  be  paid  semiannually 
at  the  rate  of  $24  a  year  while  in  the  reserve.    (39  Stat.) 
See  notes  to  S  1892a,  ante. 

§  1892c.  (Act  June  3,  1916,  c.  134,  §  32.)  Regular  Army  Reserve 
in  time  of  war[;  pay  and  allowances;  retirement,  retired  pay 
and  pensions]. 

When  mobilized  by  order  of  the  President,  the  members  of  the 
Regular  Army  Reserve  shall,  so  long  as  they  may  remain  in  active 
service,  receive  the  pay  and  allowances  of  enlisted  men  of  the  Reg- 
ular Army  of  like  grades:  Provided,  That  any  enlisted  man  who 
shall  have  reenlisted  in  the  Regular  Army  Reserve  shall  receive 
during  such  active  service  the  additional  pay  now  provided  by  law 
for  enlisted  men  in  his  arm  of  the  service  in  the  second  enlistment 
period :  Provided  further.  That  upon  reporting  for  duty,  and  being 
found  physically  fit  for  service,  members  of  the  Regular  Army  Re- 
serve shall  receive  a  sum  equal  to  $3  per  month  for  each  month 
during  which  they  shall  have  belonged  to  the  reserve,  as  well  as 
the  actual  necessary  cost  .of  transportation  and  subsistence  from 
their  homes  to  the  places  at  which  they  may  be  ordered  to  report 
for  duty  under  such  summons:  And  provided  further,  That  service 
in  the  Regular  Army  Reserve  shall  confer  no  right  to  retirement  or 
retired  pay,  and  members  of  the  Regular  Army  Reserve  shall  be- 
come entitled  to  pension  only  through  disability  incurred  while  on 
active  duty  in  the  service  of  the  United  States.  (39  Stat.) 
See  notes  to  §  1892a,  ante. 

§  1892d.  (Act  June  3,  1916,  c.  134,  §  33.)     Use  of  other  depart- 
ments of  the  government  [for  mobilizing,  etc..  Regular  Army 
Reserve,  etc.]. 
The  President  may,  subject  to  such  rules  and  regulations  as  in  his 
judgment  may  be  necessary,  utilize  the  services  of  members  and 
employees  of  all  departments  of  the  Government  of  the  United 
States,  without  expense  to  the  individual  reservist,  for  keeping  in 
touch  with,  paying,  and  mobilizing  the  Regular  Army  Reserve,  the 
Enlisted   Reserve   Corps,   and  other   reserve   organizations.     (39 
Stat.) 

See  notes  to  §  1892a,  ante. 

Provisions   relating  to  the  Enlisted  Reserve  Corps  are  set  forth  post,  § 
1892e. 

§  1892e.  (Act  June  3,  1916,  c.  134,  §  55.)     The  Enlisted  Reserve 
Corps [;  grades;   certificates;  rosettes;  assignment  to  Regular 
Army ;  organization  into  units ;  pay  and  allowances ;  uniforms, 
clothing  and  equipment ;  discharge ;  active  service ;  mustering 
into  service  as  volunteers]. 
For  the  purpose  of  securing  an  additional  reserve  of  enlisted  men 
for  military  service  with  the  Engineer,  Signal,  and  Quartermaster 
Corps  and  the  Ordnance  and  Medical  Departments  of  the  Regular 
Army,  an  Enlisted  Reserve  Corps,  to  consist  of  such  number  of 
enlisted  men  of  such  grade  or  grades  as  may  be  designated  by  the 
President  from  time  to  time,  is  hereby  authorized,  such  authoriza- 
tion to  be  effective  on  and  after  the  first  day  of  July,  nineteen  hun- 
dred and  sixteen. 

There  may  be  enlisted  in  the  grade  or  grades  hereinbefore  speci- 
fied, for  a  period  of  four  years,  under  such  rules  as  may  be  pre- 
scribed by  the  President,  citizens  of  the  United  States,  or  persons 
who  have  declared  their  intentions  to  become  citizens  of  the  United 
States,  subject  to  such  physical,  educational,  and  practical  exam- 
ination as  may  be  prescribed  in  said  rules.  For  men  enlisting  in 
said  grade  or  grades  certificates  of  enlistment  in  the  Enlisted  Re- 
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serve  Corps  shall  be  issued  by  The  Adjutant  General  of  the  Army, 
but  no  such  man  shall  be  enlisted  in  said  corps  unless  he  shall  be 
found  physically,  mentally,  and  morally  qualified  to  hold  such  cer- 
tificate and  unless  he  shall  be  between  the  ages  of  eighteen  and 
forty-five  years.  The  certificates  so  given  shall  confer  upon  the 
holders  when  called  into  active  service  or  for  purposes  of  instruc- 
tion and  training,  and  during  the  period  of  such  active  service,  in- 
struction, or  training,  all  the  authority,  rights,  and  privileges  of 
like  grades  of  the  Regular  Army.  Enlisted  men  of  the  Enlisted 
Reserve  Corps  shall  take  precedence  in  said  corps  according  to  the 
dates  of  their  certificates  of  enlistment  therein  and  when  called 
into  active  service  or  when  called  out  for  purposes  of  instruction 
or  training  shall  take  precedence  next  below  all  other  enlisted  men 
of  like  grades  in  the  Regular  Army.  And  the  Secretary  of  War  is 
hereby  authorized  to  issue  to  members  of  the  Enlisted  Reserve 
Corps  and  to  persons  Who  have  participated  in  at  least  one  encamp- 
ment for  the  military  instruction  of  citizens,  conducted  under  the 
auspices  of  the  War  Department,  distinctive  rosettes  or  knots 
designed  for  wear  with  civilian  clothing,' and  whenever  a  rosette  or 
knot  issued  under  the  provisions  of  this  section  shall  have  been 
lost,  destroyed,  or  rendered  unfit  for  use  without  fault  or  neglect 
upon  the  part  of  the  person  to  whom  it  is  issued,  the  Secretary  of 
War  shall  cause  a  new  rosette  or  knot  to  be  issued  to  such  person 
without  charge  therefor.  Any  person  who  is  not  an  enlisted  man 
of  the  Enlisted  Reserve  Corps  and  shall  not  have  participated  in  at 
least  one  encampment  for  the  military  instruction  of  citizens,  con- 
ducted under  the  auspices  of  the  War  Department,  and  who  shall 
wear  such  rosette  or  knot  shall  be  guilty  of  misdemeanor  punish- 
able by  a  fine  of  not  exceeding  $300,  or  imprisonment  not  exceed- 
ing six  months,  or  both. 

The  President  is  authorized  to  assign  members  of  the  Enlisted 
Reserve  Corps  as  reserves  to  particular  organizations  of  the  Regu- 
lar Army,  or  to  organize  the  Enlisted  Reserve  Corps,  or  any  part 
thereof,  into  units  or  detachments  of  any  arm,  corps,  or  department 
in  such  manner  as  he  may  prescribe,  and  to  assign  to  such  units 
and  detachments  officers  of  the  Regular  Army  or  of  the  Officers' 
Reserve  Corps,  herein  provided  for. 

To  the  extent  provided  from  time  to  time  by  appropriations  the 
Secretary  of  War  may  order  enlisted  men  of  the  Enlisted  Reserve 
Corps  to  active  service  for  purposes  of  instruction  or  training  for 
periods  not  to  exceed  fifteen  days  in  any  one  calendar  year:  Pro- 
vided, That,  with  the  consent  of  such  enlisted  men  and  within  the 
limits  of  funds  available  for  such  purposes,  such  periods  of  active 
service  may  be  extended  for  such  number  of  enlisted  men  as  may 
be  deemed  necessary. 

Enlisted  men  of  the  Enlisted  Reserve  Corps  shall  receive  the  pay 
and  allowances  of  their  respective  grades,  but  only  when  ordered 
into  active  service,  including  the  time  required  for  actual  travel 
from  their  homes  to  the  places  to  which  ordered  and  return  to  their 
homes:  Provided,  That  said  enlisted  men  shall  not  be  entitled  to 
retirement  or  retirement  pay,  nor  shall  they  be  entitled  to  pensions 
except  for  physical  disability  incurred  in  fine  of  duty  while  in  ac- 
tive service  or  while  traveling  under  orders  of  competent  authority 
to  or  from  designated  places  of  duty. 

The  uniform  to  be  worn  by  enlisted  men  of  the  Enlisted  Reserve 
Corps,  except  corps  insignia,  shall  be  the  same  as  prescribed  for  en- 
listed men  of  the  Regular  Army  Reserve,  and  that  in  lieu  of  any 
money  allowance  for  clothing  there  shall  be  issued  to  each  enlisted 
man  of  the  Enlisted  Reserve  Corps  in  time  of  peace  such  articles  of 
clothing  and  equipment  as  the  President  may  direct:    Provided, 
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That  any  clothing  or  other  equipment  issued  to  any  enlisted  man  of 
the  said  corps  shall  remain  the  property  of  the  United  States,  and  in 
case  of  loss  or  destruction  of  any  article,  the  article  so  lost  or  de- 
stroyed shall  be  replaced  by  issue  to  the  enlisted  man  and  the  value 
thereof  deducted  from  any  pay  due  or  to  become  due  him,  unless  it 
shall  be  made  to  'appear  that  such  loss  or  destruction  was  not  due  to 
neglect  or  other  fault  on  his  part :  Provided  further,  That  any  cloth- 
ing or  other  equipment  issued  to  enlisted  men  of  the  Enlisted  Re- 
serve Corps  which  shall  have  become  unserviceable  through  ordi- 
nary wear  and  tear  in  the  service  of  the  United  States  shall  be  re- 
ceived back  by  the  United  States  and  serviceable  like  articles  issued 
in  lieu  thereof:  Provided  further,  That  when  enlisted  men  of  the 
Enlisted  Reserve  Corps  shall  be  discharged  or  otherwise  separated 
from  the  service,  all  arms,  equipage,  clothing,  and  other  property 
issued  to  them  shall  be  accounted  for  under  such  regulations  as  may 
be  prescribed  by  the  Secretary  of  War. 

Any  enlisted  man  of  the  Enlisted  Reserve  Corps  ordered  to  active 
service  or  for  purposes  of  instruction  or  training  shall,  from  the 
time  he  is  required  by  the  terms  of  the  order  to  obey  the  same,  be 
subject  to  the  laws  and  regulations  for  the  government  of  the  Army 
of  the  United  States. 

The  Secretary  of  War  is  hereby  authorized  to  discharge  any  en- 
listed member  of  the  Enlisted  Reserve  Corps  when  his  services 
shall  be  no  longer  required,  or  when  he  shall  have  by  misconduct 
unfitted  himself  for  further  service  in  the  said  corps:  Provided, 
That  any  enlisted  man  of  said  corps  who  shall  be  ordered  upon 
active  duty  as  herein  provided  and  who  shall  willfully  fail  to  comply 
with  the  terms  of  the  order  so  given  him  shall,  in  addition  to  any 
other  penalty  to  which  he  may  be  subject,  forfeit  his  certificate  of 
enlistment. 

In  time  of  actual  or  threatened  hostilities  the  President  ma^  order 
the  Enlisted  Reserve  Corps,  in  such  numbers  and  at  such  times  as 
may  be  considered  necessary,  to  active  service  with  the  Regular 
Army,  and  while  on  such  service  members  of  said  corps  shall  exer- 
cise command  appropriate  to  their  several  grades  and  rank  in  the 
organizations  to  which  they  shall  be  assigned  and  shall  be  entitled 
to  the  pay  and  allowances  of  the  corresponding  grades  in  the  Regu- 
lar Army,  with  increase  of  pay  for  length  of  service  as  now  allowed 
by  law  for  the  Regular  Army :  Provided,  That  upon  a  call  by  the 
President  for  a  volunteer  force  the  members  of  the  Enlisted  Reserve 
Corps  may  be  mustered  into  the  service  of  the  United  States  as 
volunteers  for  duty  with  the  Army  in  the  grades  held  by  them  in 
the  said  corps,  and  shall  be  entitled  to  the  pay  and  allowances  of  the 
corresponding  g^rades  in  the  Regular  Army,  with  increase  of  pay  for 
length  of  service,  as  now  provided  by  law  for  the  Regular  Army : 
And  provided  further.  That  enlisted  men  of  the  Enlisted  Reserve 
Corps  shall  not  acquire  by  virtue  of  issuance  of  certificates  of  en- 
listment to  them  a  vested  right  to  be  mustered  into  the  volunteer 
service  of  the  United  States.     (39  Stat.) 

This  was  section  55  of  "An  act  for  making  further  and  more  effectual  pro- 
Yision  for  the  national  defense  and  for  other  purposes,"  cited  above. 

§  1892f.  (Act  June  3,  1916,  c.  134,  §  35.)  Enlisted  men  prohibit- 
ed from  civil  employment. 
Hereafter  no  enlisted  man  in  the  active  service  of  the  United 
States  in  the  Army,  Navy,  and  Marine  Corps,  respectively,  whether 
a  noncommissioned  officer,  musician,  or  private,  shall  be  detailed, 
ordered,  or  permitted  to  leave  his  post  to  engage  in  any  pursuit, 
business,  or  performance  in  civil  life,  for  emolument,  hire,  or  other- 
wise, when  the  same  shall  interfere  with  the  customary  employ- 
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ment  and  regular  engagement  of  local  civilians  in  the  respective 
arts,  trades,  or  professions.    (39  Stat.) 

This  was  section  35  of  ''An  act  for  making  further  and  more  effectual  pro- 
vision for  the  national  defense,  and  for  other  purposes,"  cited  above. 

§  1893.  (Act  June.  16,  1890,  c.  426,  §  4.)     Discharge  by  purchase. 

In  time  of  peace  the  President  may,  in  his  discretion  and  un- 
der such  rules  and  upon  such  conditions  as  he  shall  prescribe,  per- 
mit any  enlisted  man  to  purchase  his  discharge  from  the  Army. 

The  purchase  money  to  be  paid  under  this  section  shall  be  paid  to 
a  paymaster  of  the  Army  and  be  deposited  in  the  Treasury  to  the 
credit  of  one  or  more  of  the  current  appropriations  for  the  support 
of  the  Army,  to  be  indicated  by  the  Secretary  of  War,  and  be  avail- 
able for  the  payment  of  expenses  incurred  during  the  fiscal  year  in 
which  the  discharge  is  made.    (26  Stat.  158.) 

This  section  was  part  of  an  act  entitled  "An  act  to  prevent  desertions  from 
the  Army,  and  for  other  purposes." 

Persons  discharged  by  purchase  are  to  be  furloughed  to  the  Regular  Army 
Reserve,  unless,  in  the  discretion  of  the  Secretary  of  War,  he  is  given  a 
final  discharge,  by  a  provision  of  Act  June  3,  1916,  c.  134,  §  29,  post,  §  1894. 

§  1894.  (Act  June  3,  1916,  c.  134,  §  29.)  Final  discharge  of  en- 
listed men  [in  Regular  Army]. 
No  enlisted  man  in  the  Regular  Army  shall  receive  his  final  dis- 
charge until  the  termination  of  his  seven-year  term  of  enlistment 
except  upon  reenlistment  as  provided  for  in  this  Act  or  as  provided 
by  law  for  discharge  prior  to  expiration  of  term  of  enlistment,  but 
when  an  enlisted  man  is  furloughed  to  the  Regular  Army  Reserve 
his  account  shall  be  closed  and  he  shall  be  paid  in  full  to  the  date 
such  furlough  becomes  effective,  including  allowances  provided  by 
law  for  discharged  soldiers:  Provided,  That  when  by  reason  of 
death  or  disability  of  a  member  of  the  family  of  an  enlisted  man 
occurring  after  his  enlistment  members  of  his  family  become  de- 
pendent upon  him  for  support,  he  may,  in  the  discretion  of  the  Sec- 
retary of  War,  be  discharged  from  the  service  of  the  United  States 
or  be  furloughed  to  the  Regular  Army  Reserve,  upon  due  proof 
being  made  of  such  condition:  Provided  further,  That  when  an 
enlisted  man  is  discharged  by  purchase  while  in  active  service  he 
shall  be  furloughed  to  the  Regular  Army  Reserve,  unless,  in  the 
discretion  of  the  Secretary  of  War,  he  is  given  a  final  discharge 
from  the  Army.    (39  Stat.) 

This  was  section  29  of  *'An  act  for  making  further  and  more  effectual  pro- 
vision for  the  national  defense,  and  for  other  purposes,"  cited  above. 

The  first  part  of  this  section  superseded  a  similar  provision  in  Act  Aug. 
24.  1912,  c.  391,  §  2,  ante,  §  1892. 

The  first  proviso  of  this  section  superseded  a  provision  of  Act  Feb.  2, 
1901,  c  192,  §  30,  31  Stat.  756,  which  read  as  follows:  "In  the  event  of  the 
enlistment  of  a  soldier  in  the  Army  for  the  period  required  by  law,  and 
after  the  expiration  of  one  year  of  service,  should  either  of  his  parents  die, 
leaving  the  other  solely  dependent  upon  the  soldier  for  support,  such  soldier 
may,  upon  his  own  application,  be  honorably  discharged  from  the  service  of 
the  United  States  upon  due  proof  being  made  of  such  condition  to  the 
Secretary  of  War." 

PROMOTION,  DETAILS  TO   STAFF,  AND  APPOINTMENTS  FROM  EN- 
LISTED   FORCE    AND    FROM    CIVIL    LIFE;     RANK    AND    PRECE- 
DENCE;   MEDALS  OF  HONOR;    CERTIFICATES  OF  MERIT;    MILI- 
TARY BADGES;   PROTECTION  OF  THE  UNIFORM 

This  subchapter  includes  those  provisions  of  the  Revised  Statutes  under  the 
heading,  in  Chapter  1  of  this  Title,  "Of  Promotions,  Brevets,  and  Certifi- 
cates of  Merit,"  which  remain  in  force,  with  provisions  of  subsequent  acts 
relating  to  those  subjects,  and  also  provisions  relating  to  details  of  ofilcers 
from  the  line  for  service  in  staff  corps,  departments,  etc.,  appointments  of 
officers  from  the  enlisted  force  or  from  civil  life,  medals  of  honor,  and  military 
badges. 
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(R  S.  §  1204.  Superseded.) 
This  section  provided  that  promotion  in  the  line  thonld  be  made  through 
the  whole  Army,  in  its  several  lines  of  artillery,  cavalry,  and  infantry,  re- 
spectively, and  in  the  staff,  in  the  several  departments  and  corps,  respectively. 
It  was  superseded,  with  subsequent  provisions  relating  to  promotions  in  par- 
ticular staff  departments  and  corps,  by  Act  Oct  1, 1890,  c.  1241,  post,  §$  189&- 
1897,  under  which  promotion  was  by  seniority,  subject  to  the  examination  pre- 
scribed, with  a  proviso  excepting  officers  in  the  line  then  above  the  grade  of 
second  lieutenant;  and  by  the  provisions  of  Act  Feb.  2,  1901,  c.  192,  §§  2^ 
28,  post,  §§  1905,  1908,  1912,  for  filling  vacancies  in  the  staff  by  details  from 
the  line,  and  for  promotion  to  fill  vacancies  thus  caused. 

§  1895.  (Act  Oct.  1,  1890,  c.  1241,  §  1.)  Promotions  by  seniority, 
subject  to  examination. 
Hereafter  promotion  to  every  grade  in  the  Army  below  the  rank 
of  brigadier-general,  throughout  each  arm,  corps,  or  department 
of  the  service,  shall,  subject  to  the  examination  hereinafter  pro- 
vided for,  be  made  according  to  seniority  in  the  next  lower  grade 
of  that  arm,  corps,  or  department:  Provided,  That  in  the  line  of 
the  Army  all  officers  now  above  the  grade  of  second  lieutenant 
shall,  subject  to  such  examination,  be  entitled  to  promotion  in  ac- 
cordance with  existing  laws  and  regulations.    (26  Stat.  562.) 

This  section  and  the  two  sections  next  foUowinfiT  were  an  act  entitled  ''An 
act  to  provide  for  the  examination  of  certain  officers  of  the  Army  and  to  reg- 
ulate promotions  therein." 

Subsequent  provisions  that  no  more  permanent  appointments  should  be 
made  in  several  of  the  staff  corps  and  departments,  and  that  officers  already 
holding  permanent  appointments  therein  should  be  promoted  according  to 
seniority  in  the  several  grades,  and  any  vacancy  which  could  not  be  filled  by 
such  promotion  should  be  filled  by  detail  from  the  line  of  the  Army,  were  made 
by  Act  Feb.  2,  1901,  c.  192,  §§  26,  27,  post,  §§  19d5,  1908. 

Special  provisions  for  promotions  in  particular  staff  corps  and  departments 
were  made  in  the  several  sections  of  said  Act  Feb.  2,  1901,  c.  192,  relating 
to  said  corps  and  departments,  respectively,  and  in  subsequent  acts,  set  forth 
ante.  §§  1768-1881,  and  post,  §§  1898-1913. 

Previous  special  provisions  relating  to  examinations  in  the  Engineer  Corps 
and  in  the  Ordnance  Department  were  made  by  R.  S.  §§  1206-1208,  and 
Act  June  23,  1874,  c.  458,  §  5,  post,  §§  1900-1903,  and  were  made  applicable 
to  the  Signal  Ck)rps  by  Act  Oct  1,  1890,  c.  1266,  §  7,  post,  §  1904. 

Special  provisions  relating  to  promotion  and  rank  of  chaplains  were  made 
by  Act  April  21,  1904,  c.  1404,  ante,  {§  1874-1876. 

Line  officers  on  the  active  list  below  the  grade  of  colonel,  who  lost  in 
lineal  rank  through  the  system  of  regimental  promotion  in  force  before  this 
act,  may  be  advanced  to  higher  grades,  up  to  the  grade  of  colonel,  by  a  provi- 
sion of  Act  March  3,  1911,  c.  209,  post,  §  1920. 

Notes  of  Deoisions 

See,  also,  notes  to  §  1897,  post.  tion  would  be  fully  met  by  appointing 

Promotion    and    appointment    distin-  ^   to  either.      (1882)   17  Op.   Atty. 

SUi8hed.^A  promotion  in  the  army  dif-  ^®°-  ^"^• 

fers  from  an  original  appointment  Death  of  nominee.^— It  is  essential  to 
therein,  in  that  the  discretion  of  the  the  creation  of  the  office  of  major  that 
President  is  confined,  in  cases  of  pro-  there  should  be  an  appointment  by  the 
motion,  to  certain  specific  persons,  and  President  in  addition  to  a  nomination 
appointment  follows  as  a  rule  on  vacan-  to,  and  consent  by,  the  Senate.  Hence 
cy,  seniority,  and  a  favorable  examina-  a  commission  as  major  of  cavalry  cau- 
tion.    (1910)  29  Op.  Atty.  Gen.  254.  not  be  lawfully  issued  in  the  name  of 

See,  also,   (1881)   17  Op.  Atty.  Gen.  an  officer  of  the  army  whose  death  oc- 

196.  curred  after  he  was  nominated  to  that 

More  than  one  vacancy.-Where  there  f^^^f.  ^7 ^^^^  President,  but  prior   to 

are  two  or  more  offices  of  the  same  ^y^^  ,^r%^^  J^'^'^f^^Z  "^^  ^"""^  a?.^^ 

grade  in  a  corps,  each  requiring  a  sep-  ^^  the   Senate.      (1910)  29  Op.  Atty. 

arate  commission,  on  a  vacancy  occur-  ^®°'  ^^' 

ring  in  such  grade,  the  rules  of  promo-  Enlisted  men.— The  President  may  as- 
tion  do  not  preclude  the  appointing  sign  enlisted  men,  who  have  passed  the 
power  from  determining  to  which  of  examination  as  candidates  for  commis- 
these  offices  the  senior  in  the  next  sions,  to  vacancies  that  may  exist  in 
grade  below  shall  be  appointed.  An  any  corps  or  arm  of  the  service  in  which 
incumbent  of  one  of  them  may  be  trans-  they  have  been  commissioned,  notwith- 
ferred  by  appointment  to  another  which  standing  that  additional  lieutenants  re- 
is  vacant  without  prejudicing  the  rights  main  in  other  corps  unassigned.  (1897) 
of  such  senior,  whose  claim  to  promo-  21  Op.  Atty.  Gen.  491. 
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§  1896.  (Act  Oct.  1,  1890,  c.  1241,  §  2.)  Assignments  and  trans- 
fers of  officers  to  regiments,  and  appointments  in  line  of  Army, 
to  be  by  commission  in  each  arm  of  the  service. 

Officers  of  grades  in  each  arm  of  the  service  shall  be  assigned  to 
regiments,  and  transferred  from  one  regiment  to  another,  as  the 
interests  of  the  service  may  require,  by  orders  from  the  War  De- 
partment, and  hereafter  all  appointments  in  the  line  of  the  Army 
shall  be  by  commission  in  an  arm  of  the  service  and  not  by  commis- 
sion in  any  particular  regiment.     (26  Stat.  562.) 

See  notes  to  preceding  section  of  this  act,  ante,  §  1895. 

§  1897.  (Act  Oct.  1,  1890,  c.  1241,  §  3,  as  amended.  Act  July  27, 
1892,  c.  269,  §  1.)  Examinations  for  promotion;  retirement  on 
failure  in  physical  examination;  discharge  on  failure  on  re- 
examination; special  boards  for  examination  of  officers  ap- 
pointed from  civil  life,  or  vrho  v/ere  officers  of  volunteers  only 
or  of  militia,  or  were  enlisted  men. 
That  the  President  be,  and  he  is  hereby,  authorized  to  prescribe 
a  system  of  examination  of  all  officers  of  the  Army  below  the 
rank  of  major  to  determine  their  fitness  for  promotion,  such  an  ex- 
amination to  be  conducted  at  such  times  anterior  to  the  accruing  of 
the  right  to  promotion  as  may  be  best  for  the  interests  of  the  ser\'ice: 
Provided,  That  the  President  may  waive  the  examination  for  pro- 
motion to  any  grade  in  the  case  of  any  officer  who  in  pursuance  of 
existing  law  has  passed  a  satisfactory  examination  for  such  grade 
prior  to  the  passage  of  this  act :  And  provided.  That  if  any  officer 
fails  to  pass  a  satisfactory  examination  and  is  reported  unfit  for  pro- 
motion, the  officer  next  below  him  in  rank,  having  passed  said  ex- 
amination, shall  receive  the  promotion:  And  provided,  That  should 
the  officer  fail  in  his  physical  examination  and  be  found  incapacitated 
for  service  by  reason  of  physical  disability  contracted  in  line  of  duty 
he  shall  be  retired  with  the  rank  to  which  his  seniority  entitled  him 
to  be  promoted ;  but  if  he  should  fail  for  any  other  reason  he  shall 
be  suspended  from  promotion  for  one  year,  when  he  shall  be  re- 
examined, and  in  case  of  failure  on  such  re-examination  he  shall  be 
honorably  discharged  with  one  year's  pay  from  the  Army :  And  pro- 
vided further,  That  the  examination  of  officers  appointed  in  the  Army 
from  civil  Hfe,  or  of  officers  who  were  officers  of  volunteers  only, 
or  were  officers  of  the  militia  of  the  several  States  called  into  the 
service  of  the  United  States,  or  were  enlisted  men  in  the  regular  or 
volunteer  service,  either  in  the  Army,  Navy,  or  Marine  Corps,  during 
the  war  of  the  rebellion,  shall  be  conducted  by  boards  composed  en- 
tirely of  officers  who  were  appointed  from  civil  life  or  of  officers  who 
were  officers  of  volunteers  only  during  said  war,  and  such  examination 
shall  relate  to  fitness  for  practical  service  and  not  to  technical  and 
scientific  knowledge ;  and  in  case  of  failure  of  any  such  officer  in  the 
re-examination  hereinbefore  provided  for,  he  shall  be  placed  upon 
the  retired  Hst  of  the  Army;  and  no  act  now  in  force  shall  be  so 
construed  as  to  limit  or  restrict  the  retirement  of  officers  as  herein 
provided  for.  And  provided  further.  That  officers  entitled  by  this 
section  to  examination  by  a  board  composed  entirely  of  officers  who 
were  appointed  from  civil  life,  or  who  were  officers  of  volunteers  only 
during  the  war,  may,  by  written  waiver  filed  with  the  War  Depart- 
ment, relinquish  such  right,  in  which  case  the  examination  of  such 
officers  shall  be  conducted  by  boards  composed  as  shall  be  directed 
by  the  Secretary  of  War.  (26  Stat.  562.  27  Stat.  276.) 
See  notes  to  section  1  of  this  act,  ante,  §  1895. 

This  section,  as  originally  enacted,  did  not  contain  the  further  proviso,  at 
the  end  of  the  section,  for  the  waiver  of  the  right  to  examination  by  officers 
appointed  from  civil  life  or  who  were  officers  of  volunteers  only.  Said  pro- 
viso was  added  by  amendment  of  the  section,  to  read  as  set  forth  here,  by 
Act  July  27,  1892,  c.  269,  {  1,  cited  above. 
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Special  provisions  relating  to  examinations  of  officers  of  the  Corps  of  Bn- 
gineers  and  Ordnance  Department,  who  served  during  the  war  of  the  rebellion, 
were  made  by  section  2  of  said  act  July  27,  1892,  c  269,  post,  §  1898,  and 
previous  provisions  for  the  examination  of  officers  of  said  corps  and  de- 
partment, of  R.  S.  §§  1200-1208,  are  set  forth  post,  SS  1900-1902. 

Provisions  for  the  promotion,  subject  to  examination,  of  an  officer  required 
by  exigencies  of  the  service  to  remain  absent  from  any  place  where  an  examin- 
ing board  could  be  convened,  and  for  an  examination  to  take  place  there- 
after, were  made  by  Act  Feb.  2,  1901,  c  192,  §  32,  post,  S  1911. 

The  provisions  of  existing  laws  requiring  examinations  to  determine  fitness 
for  promotion  of  officers  of  the  Army  were  extended  to  include  promotions 
to  ail  grades  below  that  of  brigadier  general  by  a  provision  of  Act  June  3, 
1916»  c  134,  {  24,  post,  f  ld07a. 

Notes  of  Deoisioiis 


Time  of  0xaniinations.^lt  is  not  the 

purpose  of  the  act  to  have  the  exami- 
nations talce  place  so  long  subsequent  to 
the  occurring  of  the  right  to  promotion 
as  to  be  affected  by  intervening  rights 
and  obUgations.  (1892)  20  Op.  Atty. 
Gen.  433. 

Jurisdiction   and   powers  of  board.^ 

The  proceedings  before  the  examining 
board,  convened  under  this  act,  enacted 
to  provide  for  the  promotion  or  retire- 
ment of  army  officers,  which  resulted 
in  the  discharge  of  an  officer  with  one 
year's  pay,  by  order  of  the  President, 
were  not  had  without  jurisdiction,  and 
hence  without  due  process  of  law,  be- 
cause the  board  had  previously  made 
an  order  that  such  officer  was  then 
physically  incapacitated  for  service 
from  disability  contracted  in  line  of 
duty,  but  had  a  reasonable  hope  of  re- 
covery, and  that  he  could  not  with  safe- 
ty proceed  with  his  examination,  since 
such  order  was  merely  provisional,  and 
not  a  final  decision,  which,  under  the 
law,  would  have  entitled  him  to  be  re- 
tired with  three  quarters  pay  for  life. 
Reaves  v.  Ainsworth  (1911)  31  Sup. 
Ct  230,  219  U.  S.  296,  55  L.  Ed.  225, 
affirming  judgment  (1906)  28  App.  D. 
0.  157. 

A  board  constituted  as  a  board  of  ex- 
amination for  promotion  cannot  be  in- 
vested with  power  of  a  retiring  board, 
which  the  law  requires  to  be  differently 
constituted,  (1808)  21  Op.  Atty.  Gen. 
885. 

Findings  of  board.— The  findings  of  a 
retiring  board  on  the  question  of  dis- 
ability are  equivalent  to  finding  of  board 
of  promotion.  Cloud  ▼.  U.  S.  (1907) 
43  Ct  CL  69. 

Approval  of  findings  of  board.— Ex- 
ecutive orders  accomplish  retirement 
only,  as  they  apply  to  particular  cases, 
and  when  not  in  conffict  with  law.  It 
is  the  law,  and  not  the  recommendation 
of  a  retiring  board,  though  supplement- 
ed by  the  approval  of  the  President, 
which  fixes  an  officer's  status  and  con- 
sequent right  to  pay;  and  where  the 
-decision  will  turn  exclusively  upon  the 
proper  construction  of  a  statute,  an 
executive  order  is  not  final,  and  the 
Court  of  Claims  has  jurisdiction. 
Cloud  ▼.  U.  S.  (1907)  43  Ct  CI.  69. 

The  conclusions  of  a  board,  acting  un- 
der  this    section,    must,   before    being 


carried  into  execution,  have  the  ap- 
proval of  the  commander  in  chief  or 
some  one  representing  him.  Such  ap- 
proval need  not,  however,  be  expressed 
in  any  formal  langpage,  but  the  findings 
must  be  submitted  to  the  Secretary  of 
War  for  consideration.  He  may  ap- 
prove them,  either  by  expressly  noting 
his  approval  or  by  promulgating  the 
orders  needed  to  give  effect  to  the  de- 
termination of  the  board.  (1909)  27 
Op.  Atty.  Gen.  193.  See,  also,  (1896) 
21  Op.  Atty.  Gen.  385. 

Re-examination.— Where  an  officer  has 
been  examined  to  determine  his  fit- 
ness for  promotion,  and  he  has  been 
found  to  be  suffering  from  certain  phy- 
sical disabilities,  incapacitating  him  for 
active  service,  and  he  recovers  from 
such  disabihties,  the  Secretary  of  War 
may  allow  him  a  re-examination  for 
promotion.  (1896)  21  Op.  Atty.  Gen. 
385.  And  where  an  officer  was  found 
by  a  board  of  examination  to  be  physi- 
cally qualified  for  promotion,  but  de- 
ficient in  professional  qualifications, 
which  finding  was  approved  by  the 
board  of  review,  and  it  afterwards  de- 
veloped that  he  was  at  the  time  of  his 
examination  suffering  from  a  disability 
incurred  in  the  line  of  duty  which  dis- 
qualified him  for  promotion,  the  Secre- 
tary of  War  may  order  a  new  physical 
examination.  (1909)  27  Op.  Atty.  Gen. 
198. 

Certiorari.— Errors  and  injustice 
done  in  the  proceedings  before  the  ex- 
amining board  convened  under  the  au- 
thority of  this  act,  enacted  to  provide 
for  the  promotion  or  retirement  of 
army  officers  which  resulted  in  the  dis- 
charge of  an  officer  with  one  year's 
pay,  by  an  order  made  by  the  Presi- 
dent, in  the  exercise  of  his  reserved 
power  to  review  the  proceedings  and 
decisions  of  such  board,  cannot  be  cor- 
rected by  the  courts  of  certiorari. 
Reaves  ▼.  Ainsworth  (1911)  31  Sup. 
Ct  230,  219  U.  S.  296,  55  L.  Ed.  225, 
affirming  judgment  (1906)  28  App.  D. 
C.  157. 

Right  to  retirements— The  privilege 
of  retirement,  which  an  officer  has 
"with  the  rank  to  which  his  seniority 
entitled  him  to  be  promoted,"  given  by 
this  section,  is  limited  to  cases  where 
the  officer  failed  in  his  physical  exam- 
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ination  only.    Steinmetz  v.  U.  S.  (1898)  The  word  "pay"  in  this  section  re- 

33  Ct.  CI.  404.  fers  to  army  officers'  pay  described  in 

Rank  and  pay  on  retirement.-Where  ^^«    sections   regulating   rates   of   pay 

an   officer   examined  for   promotion   is  *°^  service  pay.    Elmer  v.  U.  S.  (1910) 

found  incapacitated  by  reason  of  physi-  ^^  ^^  ^^  90. 

cal  disability  contracted  in  the  line  of  This  section  does  not  authorize  the 
his  duty,  he  is  entitled  to  be  retired  advancement  of  an  officer,  found  physi- 
with  the  rank  to  which  his  seniority  cally  disqualified,  to  the  next  higher 
entitles  him  to  be  promoted;  and  this  grade,  when  his  right  to  such  advance- 
finding  of  a  retiring  board  is  the  nee-  ment  has  accrued,  and,  having  been  so 
essary  equivalent  of  the  only  finding  advanced,  to  be  retired  with  the  rank 
that  could  have  been  made  by  the  board  of  such  higher  grade.  (1904)  25  Op. 
of  promotion.  Cloud  v.  U.  S.  (1907)  Atty.  Gen.  158;  (1905)  Id.  514.  And 
43  Ct  CI.  69.  see  Steinmetz  ▼.  U.  S.   (1898)  33  Ct. 

A  new  commission  is  not  necessary  CI.  404. 

where  an  officer  is  entitled  to  be  re-  «         x,           j      •  ««««     /^/c            » 

tired  with  the  rank  to  which  his  senior-  Promotion  under  5  2066.— Officers  of 

ity  entities  him  to  be  promoted.     Id.  *be  army  retired  under  the  provisions 

The  phrase  "he  shall  be  retired  with  o^   this  section   for   physical  disability 

the  rank  to  which  his  seniority  entitied  contracted  in  the  line  of  duty  are  en- 

him  to  be  promotecf  *  is  not  a  manda-  titied,  in  the  discretion  of  the  Presi- 

tory   provision   for    the    retirement   of  dent,  by  and  with  the  consent  of  the 

the  disabled  officer,  but  is  for  the  pur-  Senate,  to  the  promotion  permitted  by 

pose  of  fixing  the  rank  with  which  he  §  2066,  post     (1909)  27  Op.  Atty.  Gen. 

should  be  retired.     (1896)  21  Op.  Atty.  212,    reversing    (1904)    25    Op.,   Atty. 

Gen.  385.  Gen.  158. 

§  1897a.  (Act  June  3,  1916,  c.  134,  §  24.)     Examinations  for  pro- 
motion; existing  laws  extended  to  grades  below  brigadier  gen- 
eral ;  scope  of  examinations  of  officers  in  grades  of  major  and 
lieutenant  colonel. 
The  provisions  of  existing  law  requiring  examinations  to  deter- 
mine fitness  for  promotion  of  officers  of  the  Army  are  hereby  ex- 
tended to  include  promotions  to  all  grades  below  that  of  brigadier 
general:    Provided  further,  That  examinations  of  officers  in  the 
grades  of  major  and  lieutenant  colonel  shall  be  confined  to  prob- 
lems involving  the  higher  functions  of  staff  duties  and  command. 
(39  Stat.) 

This  was  a  provision  of  section  24  of  *'An  act  for  making  further  and  more 
effectual  provision  for  the  national  defense,  and  for  other  purposes,"  cited 
above. 
See  ante,  §  1897,  and  notes  thereunder. 

§  1898.  (Act  July  27,  1892,  c.  269,  §  2.)     Examinations  of  officers 
of  Corps  of  Engineers  and  Ordnance  Department  who  were 
officers  or  enlisted  men  in  Army,  Navy,  or  Marine  Corps,  dur- 
ing war  of  the  rebellion,  to  be  conducted  as  examinations  of 
other  officers  in  said  Corps  and  Department. 
The  examination  of  officers  of  the  Corps  of  Engineers  and  Ord- 
nance Department  who  were  officers  or  enlisted  men  in  the  regu- 
lar or  volunteer  service,  either  in  the  Army,  Navy,  or  the  Marine 
Corps,  during  the  war  of  the  rebellion,  shall  be  conducted  by  boards 
composed  in  the  same  manner  as  for  the  examination  of  other  officers 
of  their  respective  corps  and  department ;  and  the  examinations  shall 
embrace  the  same  subjects  prescribed  for  all  other  officers  of  similar 
grades  in  the  Corps  of  Engineers  and  Ordnance  Department,  re- 
spectively.   (27  Stat.  276.) 

This  section  was  part  of  an  act  amending  Act  Oct  1,  1890,  c  1241,  ante, 
§§  1895-1897. 

Section  1  of  this  act  specifically  amended  section  3  of  said  Act  Oct  1,  1890, 
c.  1241,  as  stated  in  the  note  to  said  section  3,  ante,  §  1897. 

The  examinations  of  officers  of  the  Corps  of  Engineers  and  Ordnance  De- 
partment, referred  to  in  this  section,  were  prescribed  and  regulated  by  pro^ 
visions  R.  S.  §§  1206-1208,  post,  §§  1900-1902. 

§  1899.  (Act   March  3,   1911,   c.   209.)     Advancement  to   higher 
grades  of  officers  who  lost  in  lineal  rank  through  former  sys- 
tem of  regimental  promotion. 
On  and  after  the  passage  of  this  Act,  every  line  officer  on  the  active  * 
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list  below  the  grade  of  colonel  who  has  lost  in  lineal  rank  through  the 
system  of  regimental  promotion  in  force  prior  to  October  first,  eight- 
een hundred  and  ninety,  may,  in  the  discretion  of  the  President,  and 
subject  to  examination  for  promotion  as  prescribed  by  law,  be  ad- 
vanced to  higher  grades  in  his  arm  up  to  and  including  the  grade  of 
colonel,  in  accordance  with  the  rank  he  would  have  been  entitled  to 
hold  had  promotion  been  lineal  throughout  his  arm  or  corps  since 
the  date  of  his  entry  into  the  arm  or  corps  to  which  he  permanently 
belongs:  Provided,  That  officers  advanced  to  higher  grades  under 
the  provisions  of  this  Act  shall  be  additional  officers  in  those  grades : 
Provided  further.  That  nothing  in  this  Act  shall  operate  to  interfere 
with  or  retard  the  promotion  to  which  any  officer  would  be  entitled 
under  existing  law :  And  provided  further.  That  the  officers  advanced 
to  higher  grades  imder  this  Act  shall  be  junior  to  the  officers  who  now 
rank  them  under  existing  law,  when  these  officers  have  reached  the 
same  grade.    (36  Stat.  1058.) 

This  was  a  provision  of  Uie  Army  appropriation  act  for  the  fiscal  year  1912, 

cited  above. 
The  former  system  of  promotion,  mentioned  in  this  provision,  was  prescribed 

by  R-  S.  §  1204,  superseded  by  Act  Oct  1,  1890,  c  1241,  ante,  §S  1895-1897. 

Notes  of  Deolsions 

Errors  in  promotion^— Where  a  lieu-  such  errors,  if  any,  could  not  be  recti- 

tenant  colonel,  though  Ms  commission  is  fied  by  disregarding  the  fact  that  the 

junior  in  date  to  that  of  another  lieu-  latter,  in  virtue  of  his   present  com- 

tenant   colonel,   claims  that  he  is  en-  mission,  is  senior  to  the  former  in  the 

titled  to  the  next  colonelcy  over  the  line  of  promotion,  and  that  his  claim  is 

latter,  by  reason  of  errors  committed  therefore  inadmissible.     (1883)  17  Op. 

in   his   promotion   in   1847   and   1867,  Atty.  Gen.  611. 

§  1899a,  (Act  Aug.  29,  1916,  c.  418,  §  1.)  Advancement,  on  in- 
crease in  arm,  corps,  or  branch  of  service,  to  higher  rank  of 
officers  losing  files  m  lineal  rank  on  failure  to  pass  examination 
for  promotion. 

When  by  reason  of  increase  in  the  arm,  corps,  or  branch  of  the 
service  in  which  an  officer  is  commissioned  his  loss  of  files  in  lineal 
rank  due  to  suspension  from  promotion  on  account  of  failure  to  pass 
the  required  examination  therefor  exceeds  the  loss  he  would  have 
sustained  if  no  such  increase  had  occurred,  he  shall,  if  promoted  up- 
on reexamination,  be  advanced  to  the  position  he  would  have  oc- 
cupied in  the  grade  to  which  promoted  had  no  increase  occurred. 
(39  Stat.) 

This  was  a  provision  of  the  army  appropriation  act  for  the  fiscal  year  1917, 
dted  above. 

§  1899b.  (Act  June  3,  1916,  c.  134,  §  25.)  Equalization  of  inequali- 
ties in  past  promotions;  temporary  increase  in  number  of 
colonels  in  Cavalry  and  Infantrjr. 

With  a  view  further  to  equalize  mequalities  in  past  promotions 
of  officers  of  the  line  of  the  Army,  on  July  first,  nineteen  hundred 
and  sixteen,  the  Cavalry  shall  be  increased  by  seventeen  colonels, 
and  the  Infantry  by  four  colonels,  all  of  whom  shall  be  additional 
officers  in  that  grade,  and  shall  not  bar  nor  retard  the  promotion  to 
which  any  officer  would  be  entitled  if  the  appointment  of  the  said 
additional  officers  had  never  been  authorized ;  and  after  July  first, 
nineteen  hundred  and  nineteen,  no  vacancies  occurring  among  the 
said  additional  officers  shall  be  filled  and  the  offices  so  vacated 
shall  cease  and  determine.    (39  Stat.) 

This  was  a  provision  of  section  25  of  "An  act  for  making  further  and  more 

effectual  provisions  for  the  national  defense,  and  for  other  purposes,"  cited 

above. 
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§  1899c.  (Act  June  3,  1916,  c.  134,  §  25.)  Equalization  of  inequali- 
ties of  promotions  due  to  increase  of  number  of  officers  of  line ; 
filling  vacancies  in  any  arm  by  promotion  or  transfer  without 
promotion  of  officers  of  other  branches  of  line. 
For  the  purpose  of  lessening  as  much  as  possible  inequalities  of 
promotion  due  to  the  increase  in  the  number  of  officers  of  the  line 
of  the  Army  under  the  provisions  of  this  Act,  any  vacancies  created 
or  caused  by  this  Act  in  commissioned  grades  below  that  of  lieuten- 
ant colonel  in  any  arm  of  said  line  may,  in  the  discretion  of  the 
President  and  under  such  regulations  as  he  may  prescribe  in  fur- 
therance of  the  purpose  stated  in  this  proviso,  be  filled  by  the  pro- 
motion or  transfer  without  promotion  of  officers  of  other  branches 
of  the  line  of  the  Army;  but  no  such  promotion  or  transfer  shall 
be  made  in  the  case  of  any  officer  unless  it  shall  have  been  recom- 
mended by  an  examining  board  composed  of  five  officers,  senior  in 
rank  to  such  officer,  and  of  the  arm  to  which  the  promotion  or 
transfer  of  such  officer  shall  have  been  proposed,  who,  after  having 
made  a  personal  examination  of  such  officer  and  of  his  official  rec- 
ord, shall  have  reported  him  qualified  for  service  in  said  arm  in  the 
grade  to  which  his  promotion  or  transfer  shall  have  been  proposed. 
(39  Stat.) 

This  was  a  further  provision  of  section  25  of  "An  act  for  making  further 
and  more  effectual  prqyisions  for  the  national  defense,  and  for  other  pur- 
poses,** cited  above. 

§  1899d.  (Act  Aug.  29,  1916,  c.  418,  §  1.)     Promotions  or  transfers 
of  officers  of  one  branch  of  line  to  other  branches;   computa- 
tion of  length  of  commissioned  service;   preservation  of  right 
to  promotion  in  accordance  with  relative  order  on  lineal  lists ; 
continuance  of  losses  of  files. 
In  applying  section  twenty-five  of  the  national  defense  Act  ap- 
proved June  third,  nineteen  hundred  and  sixteen,  the  President  shall 
assign  to  officers  of  the  Army  such  constructive  dates  of  original 
commission,  from  which  lengths  of  commissioned  service  shall  be 
computed,  as  will  preserve  their  rights  to  promotion  in  accordance 
with  their  relative  order  on  the  lineal  lists  of  their  arms  and  con- 
tinue in  effect  losses  of  files  occasioned  by  sentences  of  courts- 
martial  or  failures  to  pass  required  examinations  for  promotion,  said 
constructive  dates  of  original  commission  to  be  subject  to  change 
whenever  a  change  thereof  may  be  necessary  in  order  to  carry  into 
effect  losses  of  files  hereafter  incurred  by  any  officer  through  a 
sentence  of  court-martial  or  a  failure  to  pass  a  required  examina- 
tion for  promotion.     (39  Stat.) 

This  was  a  provision  of  the  army  appropriation  act  for  the  fiscal  year 
1917,  cited  above. 

Section  25  of  the  national  defense  act,  mentioned  in  this  section,  is  set 
forth  ante,  §§  1899b,  1899c,  and  post,  §  1997a. 

§  1899c.  (Act  March  4,  1915,  c.  167,  §  4.)     Appointment  to  higher 
grade  of  officers  of  Public  Health  Service  detailed  for  duty  with 
Isthmian  Canal  Commission. 
The  President  is  further  authorized,  by  and  with  the  advice  and 
consent  of  the  Senate,  to  appoint  such  officers  of  the  Public  Health 
Service  as  were  detailed  for  duty  with  the  Isthmian  Canal  Com- 
mission on  the  Isthmus  of  Panama  for  more  than  three  years  to  the 
g^ade  next  above  that  at  present  held  by  such  officers.     (38  Stat. 
1191.) 

This  was  section  4  of  an  act  entitled  **An  act  to  provide  for  recpgnizing  the 
services  of  certain  officers  of  the  Army,  Navy,  and  Public  Health  Service 
for  their  services  in  connection  with  the  construction  of  the  Panama  Canal, 
to  extend  to  certain  of  such  officers  the  thanks  of  Congress,  and  for  other 
purposes,**  cited  above. 
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Section  1  of  said  act  extended  the  thanks  of  Congress  to  certain  officers 
of  the  ArQiy  and  Navy  who,  as  members  of  the  late  Isthmian  Canal  Commis- 
sion, rendered  distinguished  service  in  constructing  the  Panama  Canal,  name- 
ly, Colonel  George  W.  Goethals,  Chairman  and  Chief  Engineer,  Brigadier 
General  William  C.  Gorgas,  sanitary  expert.  Colonel  H.  F.  Hodges,  Lieutenant 
Colonel  William  L.  Sibert,  and  Commander  H.  H.  Rousseau.  Section  2  of 
said  act  authorized  the  President  to  advance  in  rank  Colonel  Goethals  to  the 
grade  of  major  general  of  the  line,  Brigadier  General  Gorgas  to  the  rank 
of  major  general  in  the  Medical  Department,  Colonel  Hodges  and  Lieutenant 
Colonel  Sibert  to  the  grade  of  brigadier  general  of  the  line,  and  Commander 
Bousseau  to  the  grade  of  rear  admiral  of  the  lower  nine.  These  sections  are 
omitted  from  this  compilation  as  executed.  Section  3  of  said  act  authorized 
the  President  to  advance  in  rank  one  grade  upon  retirement  such  officers 
of  the  Army  and  Navy  as  were  detailed  for  duty  with  the  Isthmian  Canal 
Commission  for  more  than  three  years,  not  advanced  in  rank  by  any  other 
provisions  of  the  act,  and  provided  that  any  officer  of  the  Army  or  Navy 
now  on  the  retired  list  with  similar  service  should  be  advanced  one  grade 
in  rank  on  the  retired  list.  Said  section  is  set  forth,  post,  i  2068e.  Section  5 
of  said  act  provided  that  the  number  of  grades  provided  for  in  sections  1  and 
2,  except  where  vacancies  occurring  in  any  grade  by  the  provisions  of  the  act 
can  be  filled  by  such  officers  in  a  lower  grade  as  are  entitled  to  the  benefits  of 
the  act,  should  be  temporarily  increased  during  the  time  such  offices  may  be 
held,  provided  that  the  officer  advanced  and  appointed  a  major  general  in  the 
Medical  Department  (General  Gorgas)  should  become  the  head  of  the  depart- 
ment, provided  that  so  much  of  Act  Feb..  2,  1901,  c.  192,  §  26,  post,  f  1905,  as 
limits  the  term  6f  office  of  the  head  of  the  Medical  Department  should  be  sus- 
pended during  the  incumbency  of  the  said  Ckneral  Gorgas,  and  provided  that 
when  the  said  General  Gorgas  should  become  separated  from  the  active  list 
of  the  Army,  by  retirement  or  otherwise,  the  grade  which  he  held  should  cease 
and  determine,  and  that  thereafter  the  rank  of  the  head  of  the  Medical  Depart- 
ment should  be  that  of  a  brigadier  general,  provided  that  nothing  in  the  act 
should  operate  to  interfere  with  or  retard  the  promotion  to  which  any  officer 
would  be  entitled  under  existing  law,  and  provided  that  the  officers  advanced 
to  higher  grades  under  the  act  should  be  junior  to  the  officers  now  ranking 
them  under  existing  law  when  such  officers  reach  the  same  grade.  The  provi- 
sions of  said  section  5,  which  are  largely  of  a  temporary  nature,  or  superseded 
by  other  provisions,  are  set  forth  post,  §  1899f.  The  last  provision  of  said  sec- 
tion 5,  relative  to  the  rank  of  such  advanced  officers  and  other  ranking  officers 
on  their  advancement  in  rank  was  superseded  by  a  provision  of  Act  Aug.  29, 
1916,  c.  418,  §  1,  post,  §  1899g.  The  rank  of  the  Surgeon  General  of  the  Med- 
ical Department,  after  the  expiration  of  the  active  service  of  the  present  in- 
cumbent, was  fixed  at  that  of  a  brigadier  general  by  Act  June  3,  1916,  c.  134, 
{  10,  ante,  §  1806.  Section  6  of  said  act  provided  that  at  any  time  after  the 
passage  of  the  act  any  officer  of  the  Army  or  Navy  to  be  benefited  by  the  pro- 
visions of  the  act  might,  on  his  own  application,  be  retired  at  75  per  cent,  of 
the  pay  of  his  rank  upon  retirement    Said  section  6  is  set  forth  post,  §  2049b. 

§  1899f.  (Act  March  4,  1915,  c.  167,  §  5.)  Numbers  of  grades  pro- 
vided for  to  be  temporarily  increased;  major  general  in  Medi- 
cal Department  to  be  head  of  department;  act  not  to  affect 
promotion,  etc.,  of  other  officers. 
The  numbers  in  such  grades  provided  for  in  sections  two  and  four 
of  this  Act,  except  where  vacancies  occurring  in  any  grade  by  the 
provisions  of  this  Act  can  be  filled  by  such  officers  in  a  lower  grade 
as  are  entitled  to  the  benefits  of  this  Act,  shall  be  temporarily  in- 
creased during  the  time  such  offices  may  be  held:  Provided,  That 
the  officer  who  may  be  advanced  and  appointed  major  general  in 
the  Medical  Department,  United  States  Army,  shall  thereupon  be- 
come the  head  of  such  department,  and  the  operation  of  so  much  of 
section  twenty-six  of  the  Act  of  February  second,  nineteen  hundred 
and  one,  as  limits  the  term  of  office  of  the  head  of  the  Medical  De- 
partment, United  States  Army,  shall  be  suspended  during  the  in- 
cumbency of  the  head  of  the  department  who  may  be  appointed  un- 
der this  Act :  Provided,  That  whenever  the  head  of  the  Medical  De- 
partment appointed  under  the  provisions  of  this  Act  shall  become 
separated  from  the  active  list  of  the  Army,  by  retirement  or  other- 
wise, the  extra  office  or  grade  to  which  he  shall  have  been  so  ad- 
vanced or  appointed  shall  cease  and  determine,  and  thereafter  the 
rank  of  the  head  of  the  Medical  Department,  United  States  Army, 
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shall  be  that  of  a  brigadier  general :  Provided  further,  That  nothing 
in  this  Act  shall  operate  to  interfere  with  or  retard  the  promotion  to 
which  any  officer  would  be  entitled  under  existing  law :  And  pro- 
vided further,  That  the  officers  advanced  to  higher  grades  under 
this  Act  shall  be  junior  to  the  officers  who  now  rank  them  under 
existing  law  when  these  officers  have  reached  the  same  grade.  (38 
Stat  1191.) 

This  was  section  5  of  an  act  entitled  "An  act  to  provide  for  recognizing  the 
services  of  certain  officers  of  the  Army,  Navy,  and  Public  Health  Service  for 
their  services  in  connection  with  the  construction  of  the  Panama  Oanai,  to 
extend  to  certain  of  such  officers  the  thanks  of  Congress,  and  for  other  pur- 
poses,** cited  above. 

Act  Feb.  2,  1901,  c  192,  §  26,  mentioned  in  this  act,  is  set  forth  post,  § 
1905. 

See  notes  to  §  4  of  this  act,  ante,  9  1899e. 

§  1899g.  (Act  Aug.  29,  1916,  c.  418,  §  1.)  Rank  of  officers  pro- 
moted under  Act  March  4,  1915,  c.  167. 
The  general  officers  of  the  line  who  were  appointed  as  such  pur- 
suant to  the  Act  of  March  fourth,  nineteen  hundred  and  fifteen 
(Thirty-eighth  Statutes  at  Large,  page  eleven  hundred  and  ninety- 
one),  shall  take  rank  in  their  present  grades  over  all  officers  here- 
after appointed  to  like  grades.     (39  Stat.) 

Ttiis  was  a  provision  of  the  army  appropriation  act  for  the  fiscal  year  1917, 
cited  above. 

Act  March  4,  1915,  c.  167,  mentioned  in  this  section,  is  set  forth  ante,  §§ 
1899e,  1899f,  and  post,  §§  2049b,  20«8e. 

(R.  S.  §  1205.    Superseded.) 

This  section  provided  that  officers  might  be  transferred  from  the  line  to  the 
staff  without  prejudice  to  rank  or  promotion  in  the  line,  but  that  no  officer 
should  hold  at  the  same  time  appointments  in  both  conferring  equal  rank.  It 
was  superseded  by  the  provisions  for  filling  vacancies  in  the  staff  by  details 
from  the  line  for  a  period  of  four  years  of  Act  Feb.  2,  1901,  c.  192,  {§  26,  27, 
post,  SI  1905,  1908. 

§  1900.  (R  S.  §  1206.)     Examinations  in  Engineer  Corps. 

No  officer  of  the  Corps  of  Engineers  below  the  rank  of  field- 
officer  shall  be  promoted  to  a  higher  grade,  until  he  shall  have 
been  examined  and  approved  by  a  board  of  three  engineers,  senior 
to  him  in  rank.  If  an  engineer  officer  fail  on  such  examination  he 
shall  be  suspended  from  promotion  for  one  year,  when  he  shall 
be  re-examined  before  a  like  board.  In  case  of  failure  on  such  re- 
examination, he  shall  be  dismissed  from  the  service. 

Act  March  8,  1863,  c  78,  §  3,  12  Stat  748. 

Further  provisions  relating  to  examination  of  lieutenants  after  fourteen 
years'  continuous  service  as  such,  were  made  by  R.  S.  §  1207,  post,  S  1901. 

This  section  and  section  1207  of  the  Revised  Statutes,  next  following,  were 
amended  so  as  to  be  applicable  to  lieutenants  of  the  Signal  Corps,  by  Act 
Oct  1,  1890,  c  1266,  i  7,  post,  §  1904. 

Notes  of  Deoisionji 

See  notes  to  §  1901,  post 

§  1901.  (R.  S.  §  1207,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Examinations  in  Engineer  Corps  after  fourteen  years'  service. 
When  any  lieutenant  of  the  Corps  of  Engineers  or  Ordnance 
Corps  has  served  fourteen  years'  continuous  service  as  lieutenant, 
he  shall  be  promoted  to  the  rank  of  captain,  on  passing  the  exami- 
nation provided  by  the  preceding  section,  but  such  promotion  shall 
not  authorize  an  appointment  to  fill  any  vacancy,  when  such  ap- 
pointment would  increase  the  whole  number  of  officers  in  the 
corps  beyond  the  number  fixed  by  law;  nor  shall  any  officer  be 

(3736) 

,  Digitized  by  VjOOQIC 


Ch.  1)  THB  ARMY  §    1904 

promoted  before  officers  of  the  same  grade  who  rank  him  in  his 
corps. 

Act  March  3,  1853,  c.  d8,  |  9,  10  Stat.  219.  Act  March  3.  1863,  c  78,  H 
8,  4,  12  Stat  743.    Act  Feb.  27,  1877,  c.  69,  |  1,  19  Stat  243. 

This  section,  as  enacted  in  the  Revised  Statutes,  did  not  contain  the  words 
'*0T  Ordnance  Corps.**     They  were  inserted  by  amendment  by  Act  Feb.  27, 
1877,  c  69,  I  1,  cited  above. 
See  note  to  preceding  section. 

Notes  of  IlecisioBji 

ProMOtiM   for   continuous  servioo.^  provided  by  that  section,  is  not,  daring 

An  officer  of  the  engineer  corps  who  the  period  of  such  suspension,  qualified 

has  nnsuccessfully  undergone  examina-  for  promotion  on  account  of  continuous 

tion  for  promotion  under  section  1900,  service  under  this  section.     (1883)  17 

ante,  and  in  consequence  has  been  sus-  Op.  Atty.  Gen.  571. 
pended  from  promotion  for  one  year  as 

§  1902.  (R  S.  §  1208.)     Examinations  in  Ordnance  Department. 

When  promotions  in  the  Ordnance  Department  of  the  Army  arc 
allowed  by  law,  no  officer  of  the  corps,  below  the  rank  of  field- 
officer,  shall  be  promoted  to  a  higher  grade  until  he  shall  have 
been  examined  and  approved  by  a  board  of  not  less  than  three  ord- 
nance officers,  senior  to  him  in  rank.  If  an  ordnance  officer  fail 
on  such  examination,  he  shall  be  suspended  from  promotion  for 
one  year,  when  he  shall  be  re-examined  before  a  like  board.  In 
case  of  failure  on  such  re-examination,  he  shall  be  dismissed  from 
the  service. 

Act  March  3,  1863,  c  78,  |  4,  12  Stat.  743.  Act  March  3,  1869,  c.  124,  § 
6,  15  Stat.  318. 

A  similar  provision  for  examination  for  appointment  or  promotion  in  the 
Department  was  made  by  Act  June  23,  1874,  c.  458,  §  8,  post,  §  1903. 

Vacancies  occurring  in  the  commissioned  personnel  of  the  Ordnance  De- 
partment are  made  subject  to  Act  Feb.  2,  1901,  c  192,  §5  25,  26,  post,  §§ 
1905,  1908,  Act  Jan.  25,  1906,  c.  3526,  $  2,  ante,  §  1849,  and  Act  Feb.  24, 
1915,  c.  54,  post,  i  1906,  by  a  provision  of  Act  June  3,.  1916,  c  134,  |  12, 
ante,  {  184& 

§  1903.  (Act  Jimc  23,  1874,  c.  458,  §  5.)     Examinations  in  Ord- 
nance Department. 

No  appointment  or  promotion  in  said  Department  shall  here- 
after be  made  until  the  officer  or  person  so  appointed  or  promoted 
shall  have  passed  a  satisfactory  examination  before  a  board  of  ord- 
nance-officers senior  to  himself.     (18  Stat.  245.) 

This  was  a  proviso  annexed   to   provisions  prescribing  the  composition   of 
the  Ordnance  Department  in  section  5  of  an  act  entitled  "An  act  reorganizing 
the  several  staff  cfirps  of  the  Army,"  cited  above. 
A  similar  provision  was  included  in  R.  S.  §  1208,  ante,  §  1902. 

§  1904.  (Act  Oct.  1,  1890,  c.  1266,  §  7.)  Examinations  in  Signal 
Corps. 
All  appointments  and  promotions  in  the  Signal  Corps  after  this 
reorganization  shall  be  made  after  examination  and  approval  un- 
der sections  twelve  hundred  and  six  and  twelve  hundred  and  seven 
of  the  Revised  Statutes,  which  are  hereby  amended  so  as. to  be 
applicable  to  and  to  provide  for  the  promotion  of  the  lieutenants 
of  the  Signal  Corps  in  the  same  manner  as  they  now  apply  to  the 
Corps  of  Engineers  and  the  Ordnance  Corps;  and  all  vacancies 
which  may  hereafter  exist  in  the  grade  of  first  lieutenant  in  the 
Signal  Corps  shall  be  filled  by  transfer  from  the  line  of  the  Army, 
after  competitive  examination  and  recommendation  by  a  board 
of  officers  of  the  Signal  Corps  to  be  appointed  by  the  Secretary 
Of  War.     (26  Stat.  654.) 

This  section  was  part  of  the  act  to  increase  the  efficiency,  etc.,  of  the  Sig- 
nal  CJorps,  and  to  transfer  the  Weather  Service  to  the  Department  of  Agri- 
culture, cited  above. 

R.  S.  §§  1206,  1207,  mentioned  in  this  section,  are  set  forth  ante,  §§  1900, 
1901. 

The  provisions  of  Act  Feb.  2,  1901,  c  192,  i  27,  post,  {  1908,  are  made 
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applicable  to  aviation  oflScers  of  the  Signal  Corps,  and  to  vacancies  created 
in  any  arm,  corps,  or  department  of  the  Army  by  the  detail  of  said  aviation 
officers  therefrom,  by  a  provision  of  Act  June  3,  1916,  c  134,  |  18,  ante,  | 
1860. 

§  1905.  (Act  Feb.  2,  1901,  c.  192,  §  26.)     Promotions  of  officers 
holding  permanent  appointments  in  certain  stafiF  corps  or  de- 
partments, etc.;    details  from  line  to  fill  vacancies;    appoint- 
ments of  chiefs  of  staff  corps  or  departments;   retirement  of 
officer  while  serving  as  such  chief. 
So  long  as  there  remain  any  officers  holding  permanent  appoint- 
ments in  the  Adjutant-General's  Department,  the  Inspector-Gen- 
eral's Department,  the  Quartermaster's  Department,  the  Subsist- 
ence Department,  the  Pay  Department,  the  Ordnance  Department, 
and  the  Signal  Corps,  including  those  appointed  to  original  vacancies 
in  the  grades  of  captain  and  first  lieutenant  under  the  provisions  of 
sections  sixteen,  seventeen,  twenty-one,  and  twenty-four  of  this  Act, 
they  shall  be  promoted  according  to  seniority  in  the  several  grades, 
as  now  provided  by  law,  and  nothing  herein  contained  shall  be  deem- 
ed to  apply  to  vacancies  which  can  be  filled  by  such  promotions  or 
to  the  periods  for  which  the  officers  so  promoted  shall  hold  their  ap- 
pointments, and  when  any  vacancy,  except  that  of  the  chief  of  the 
department  or  corps,  shall  occur,  which  can  not  be  filled  by  promo- 
tion as  provided  in  this  section,  it  shall  be  filled  by  detail  from  the 
line  of  the  Army,  and  no  more  permanent  appointments  shall  be 
made  in  those  departments  or  corps  after  the  original  vacancies  cre- 
ated by  this  Act  shall  have  been  filled.     Such  details  shall  be  made 
from  the  grade  in  which  the  vacancies  exist,  under  such  system  of 
examination  as  the  President  may  from  time  to  time  prescribe. 

All  officers  so  detailed  shall  serve  for  a  period  of  four  years,  at  the 
expiration  of  which  time  they  shall  return  to  duty  with  the  Hne,  and 
officers  below  the*  rank  of  lieutenant-colonel  shall  not  again  be  eligi- 
ble for  selection  in  any  staff  department  until  they  shall  have  served 
two  years  with  the  line. 

That  when  vacancies  shall  occur  in  the  position  of  chief  of  any  staff 
corps  or  department  the  President  may  appoint  to  such  vacancies,  by 
and  with  the  advice  and  consent  of  the  Senate,  officers  of  the  Army 
at  large  not  below  the  rank  of  lieutenant-colonel,  and  who  shall  hold 
office  for  terms  of  four  years.  When  a  vacancy  in  the  position  of 
chief  of  any  staff  corps  or  department  is  filled  by  the  appointment  of 
an  officer  below  the  rank  now  provided  by  law  for  said  office,  said 
chief  shall,  while  so  serving,  have  the  same  rank,  pay,  and  allowances 
now  provided  for  the  chief  of  such  corps  or  department.  And  any 
officer  now  holding  office  in  any  corps  or  department  who  shall  here- 
after serve  as  chief  of  a  staff  corps  or  department  and  shall  subse- 
quently be  retired,  shall  be  retired  with  the  rank,  pay,  and  allowan- 
ces authorized  by  law  for  the  retirement  of  such  corps  or  depart- 
ment chief :  Provided,  That  so  long  as  there  remain  in  service  offi- 
cers of  any  staff  corps  or  department  holding  permanent  appoint- 
ments, the  chief  of  such  staff  corps  or  department  shall  be  selected 
from  the  officers  so  remaining  therein.    (31  Stat.  755.) 

This  section  was  part  of  the  act  to  increase  the  efficiency  of  the  permanent 
military  establishment,  cited  above. 

Section  16  of  Act  Feb.  2,  1901,  c.  192,  31  Stat.  761,  mentioned  in  this  sec- 
tion, provided  that  the  Quartermaster's  Department  should  consist  of  one 
Quartermaster-General,  with  the  rank  of  brigadier-general,  six  assistant 
quartermasters-general,  with  the  rank  of  colonel,  nine  deputy  quartermas- 
ters-general with  the  rank  of  lieutenant-colonel,  twenty  quartermasters  with 
the  rank  of  major,  sixty  quartermasters  with  the  rank  of  captain,  mounted, 
and  one  hundred  and  fifty  post  quartermaster-sergeants.  It  was  superseded 
by  Act  June  3,  1916,  c.  134,  §  9,  ante,  S  1784. 

Section  17  of  Act  Feb.  2,  1901,  c  192,  also  mentioned  in  this  section,  is 
set  forth  ante,  |  1793. 
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Section  21  of  Act  Feb.  2,  1901,  c.  192,  also  mentioned  in  this  section,  is  set 
forth  ante,  S  1797. 

Section  24  of  Act  Feb.  2,  1901,  c  192,  31  Stat  754,  also  mentioned  in  this 
section,  provided  that  the  Signal  Corps  should  consist  of  one  Chief  Signal 
officer,  with  the  rank  of  brigadier-general,  one  colonel,  one  lieutenant-colonel, 
four  majors,  fourteen  captains,  fourteen  first  lieutenants,  eighty  first-class 
sergeants,  one  hundred  and  twenty  sergeants,  one  hundred  and  fifty  corpo- 
rals, two  hundred  and  fifty  first  class  privates,  one  hundred  and  fifty  second 
class  privates,  and  ten  cooks.  It  was  superseded  by  Act  June  3,  1916,  c 
134,  S  13,  ante,  S  I860. 

Promotions  in  the  staff  were  required  to  be  made  in  the  several  departments 
and  corps,  respectively,  by  R.  S.  |  1204,  superseded  by  provisions  of  Act 
Oct  1,  1890,  c.  1241,  ante,  $§  1895-1897.  Appointments  and  promotions  in 
several  staff  departments  were  suspended  by  R.  S.  §  1194,  but  the  restriction 
was  repealed  in  part  by  several  subsequent  provisions,  and  wholly  repealed 
by  Act  March  3,  1877,  c.  100,  19  Stat  270.  Promotion  to  every  grade  below 
the  rank  of  brigadier  general,  throughout  each  arm,  corps,  or  department  of 
the  service,  was  required  to  be  made  according  to  the  seniority  in  the  next 
lower  grade  of  that  arm,  corps,  or  department,  subject  to  the  examination  pro- 
vided for,  by  said  provisions  of  said  Act  Oct.  1,  1890,  c  1241,  ante,  §§  1895- 
1897.  These  provisions,  so  far  as  they  applied  to  promotions  in  the  depart- 
ment and  corps  mentioned  in  this  section,  were  superseded  by  it,  and,  so  far 
as  they  applied  to  promotions  in  other  staff  departments  and  corps,  were 
superseded  by  section  15  of  this  act,  ante,  §  1775,  and  by  provisions  of  Act 
June  3,  1916,  c.  134,  §  8,  ante,  §  1775b,  relating  to  the  Judge-Advocate- 
GeneraFs  Department,  by  section  18  of  this  act,  31  Stat.  752,  relating  to  the 
Medical  Department,  which  were  superseded  by  Act  April  23,  1908,  c.  150,  § 
2,  ante,  §  1807,  which  were  superseded,  at  least  in  part  by  provisions  of  Act 
June  3,  1916,  c  134,  §  10,  ante,  §  1807a,  and  by  section  22  of  this  act,  as 
amended  by  Act  April  23,  1904,  c.  1485,  relating  to  the  Corps  of  Engineers, 
ante,  $  1840,  which  was  superseded,  at  least  in  part  by  Act  June  3,  1916,  c 
134,  §  11,  ante,  i  1842a. 

The  chiefs  of  each  of  several  staff  departments  and  corps  were  required 
to  be  appointed  by  selection  from  the  corps  to  which  they  belong,  by  R.  S. 
1 1193,  ante,  {  1881.  This  provision  was  superseded  by  this  section,  as  to  the 
chiefs  of  all  such  departments  except  the  chief  of  the  Corps  of  Engineers, 
who  was  to  be  appointed,  by  section  22  of  this  act,  "as  now  provided  by 
law,"  ante,  {  1840. 

Promotions  to  fill  vacancies  in  the  line,  caused  by  details  of  officers  to  any 
department  of  the  staff  under  this  act,  were  provided  for  by  section  27  of 
this  act,  post,  §  1908. 

In  determining  the  eligibility,  for  detail  to  staff  corps  and  departments,  ex- 
cept the  General  Staff,  of  troop,  company,  or  battery  officers,  service  with 
troops,  prior  to  December  15,  1912,  as  regimental,  battalion,  or  squadron 
staff  officer,  was  to  be  deemed  duty  with  a  battery,  company,  or  troop,  by 
a  provision  of  Act  March  2,  1913,  c.  93,  post,  §  1910. 

Limitations  of  the  time  during  which  any  officer  of  the  line,  with  rank 
below  that  of  major,  should  remain  detached  from  a  troop,  battery,  or  com- 
pany, in  his  branch  of  the  Army,  for  duty  of  any  kind,  excepting  duty  in  the 
Judge- Advocate-Generars  Department  or .  in  the  Ordnance  Department,  or 
other  specified  duties,  were  prescribed  by  provisions  of  Act  Aug.  24,  1912, 
c  391,  §  1,  post,  §  1999. 

And  the  exception  from  the  limitation  prescribed  by  said  Act  Aug.  24,  1912, 
c  391,  §  1,  post,  §  1999,  of  duty  in  the  Judge-Adv.ocate-General's  Depart- 
ment, was  to  apply  only  to  the  acting  judge  advocates  authorized  by  law,  by 
a  provision  of  Act  June'  3,  1916,  c.  134,  §  8,  post,  $  1999a. 

Limitations  of  the  time  during  which  any  officer  holding  a  permanent  com- 
mission in  the  line  of  the  Army,  with  rank  of  colonel,  lieutenant  colonel,  or 
major,  should  remain  detached  from  his  command,  excepting  detachment  or 
detail  for  duty  in  connection  with  the  construction  of  the  Panama  Canal, 
until  after  such  canal  shall  have  been  formally  opened,  or  in  connection  with 
the  Alaska  Railroad  Commission  or  the  Alaska  Railroad,  or  the  Bureau  of 
Insular  Affairs,  were  prescribed  by  provisions  of  Act  April  27,  1914,  c  72, 
post,  f  1999b. 

No  officer  detailed  or  appointed  under  this  section,  who  has  less  than  four 
years  to  serve  from  the  date  of  his  detail  or  appointment  to  the  date  of  his 
retirement,  shall  serve  under  such  detail  or  appointment  beyond  ithe  date  of 
his  retirement,  by  a  provision  of  Act  June  30,  1902,  c  1328,  post,  §  1906. 

Details  to  the  Ordnance  Department,  under  this  act,  were  regulated  by  Act 
June  25,  1906,  c  3526,  §  2,  ante,  §  1849. 

And  this  section,  as  well  as  said  Act  June  25,  1906,  c.  3526,  S  2,  ante,  § 
1849,  and  section  27  of  this  act,  post,  9  11K)8,  and  Act  Feb.  24,  1915,  c.  54, 
post,  I  1906b,  were  made  applicable  to  the  filling  of  vacancies  in  the  com- 

(3739) 

Digitized  by  VjOOQIC 


§   1905  THE  ARMY  (Tit.  14 

missioned  personnel  of  the  Ordnance  Department  by  a  provision  of  Act  Jane 
8,  1916,  c  134,  §  12,  ante,  |  1848. 

A  General  Staff  Corps,  composed  of  officers  detailed  from  the  Army  at 
large,  was  established  by  Act  Feb.  14,  1903,  c.  553,  sections  1  and  2  of  which 
are  set  forth  ante,  §§  1759,  17(50,  and  section  8  of  which  was  superseded  by 
Act  June  3,  1916,  c  134,  i  5,  ante,  S  1762a. 

Provisions  relating  to  appointments,  promotions,  ranlc,  vacancies,  etc,  in 
the  Adjutant-General's  Department,  were  made  by  Act  April  23,  1904,  c  14S5, 
Act  March  2,  1905,  c  1307,  and  Act  March  2,  1907,  c.  2511,  ante,  H  1766- 
1770. 

Provisions  relating  to  promotions  to  fill  vacancies  in  the  Quartermaster 
Corps  formed  by  consolidation  of  the  former  Quartermaster's,  Subsistence, 
and  Pay  Departments,  were  made  by  the  section  constituting  said  corps.  Act 
Aug.  24,  1912,  c.  391,  §  3,  ante,  i  1779. 

Provisions  relating  to  rank,  promotions  to  fill  vacancies,  and  appointments 
in  the  Medical  Corps  and  in  other  corps  composing  the  Medical  Department, 
were  made  by  Act  AprU  23,  1908,  c.  150,  §§  2-9,  ante,  §§  1807-1810,  1814, 
1816-1818,  by  provisions  of  Act  June  3,  1916,  c.  134,  {  10,  ante,  §§  1807a, 
1815a,  by  a  provision  of  Act  Aug.  29,  1916,  c  418,  i  1,  ante,  {  1807b,  by  a 
provision  of  Act  March  3,  1909,  c  252,  ante,  {  1811,  and  by  a  provision  of 
Act  July  5,  1884,  c  217,  ante,  i  1815. 

So  much  of  this  section  as  limits  the  term  of  office  of  the  head  of  the 
Medical  Department  was  suspended  during  the  term  of  the  present  incum- 
bent by  Act  March  4,  1915,  c  167,  i  5,  ante,  $  1899f. 

Provisions  relating  to  rank  and  promotions  of  chaplains  were  made  by  Act 
April  21,  1904,  c.  1404,  ante,  §§  1874-1876. 

Provisions  for  filling  by  temporary  promotions  or  appointments  temporary 
vacancies  in  the  Regular  Army  through  appointments  of  officers  thereof  to 
higher  rank  in  the  Volunteer  Army  are  made  by  Act  April  25,  1914,  c  71,  | 
8,  post,  S  1905a.  Said  section  also  provides  for  the  filling  of  such  temporary 
vacancies  in  the  Staff  Corps  and  departments  subject  to  the  provisions  of 
this  section,  and  section  27  of  this  act,  post,  §  1908,  by  temporary  details 
as  prescribed  by  this  section  and  said  section  27  of  this  act 

Provisions  for  appointments  in  staff  corps  or  departments  to  fill  vacancies 
in  offices  above  the  grade  of  colonel  in  said  corps  or  departments  are  made 
by  provisions  of  Act  April  27,  1914,  c.  72,  post,  {  1905b. 

Provision  for  the  detail  of  majors  in  the  Ordnance  Department  under  this 
section,  without  a  compulsory  period  of  service  out  of  that  department  was 
made  by  Act  Feb.  24,  1915.  c.  54,  post,  §  1906a. 

In  the  staff  corps*  and  departments,  subject  to  the  provisions  of  this  sec- 
tion, and  section  27  of  this  act,  post,  §  1908,  temporary  vacancies  in  any 
grade  not  above  that  of  colonel  among  the  commissioned  personnel  of  the 
Regular  Army  in  said  corps  and  departments  through  appointments  of  such 
officers  to  higher  rank  in  organizations  composed  of  members  taken  from  the 
National  Guard,  which  cannot  be  filled  by  temporary  promotions,  as  provided 
for  by  Act  June  3,  1916,  c.  134,  |  114,  post,  §  1908a,  are  to  be  filled  by  tem- 
porary  details  as  prescribed  by  this  section  and  said  section  27,  by  a  provi- 
sion of  said  Act  June  3,  1916,  c  184,  §  114. 

The  limitation  of  time  of  detached  duty  of  certain  line  officers,  made  by 
provisions  of  Act  April  27,  1914,  c.  72,  post,  {  1999c,  was  not  to  apply  to  the 
redetail  of  officers  above  the  grade  of  major  to  fill  vacancies  in  the  various 
staff  corps  and  departments  as  provided  for  by  this  section,  by  a  provision 
of  said  section. 

Details  of  line  officers  for  supply  trains,  ammunition  trains,  sanitary  trains, 
and  engineer  trains  for  divisions  and  army  corps,  in  accordance  with  the  pro- 
visions of  this  section,  are  provided  for  by  Act  .June  3,  1916,  c  134,  §  3, 
ante^  S  1758a. 

Notes  of  Dedsions 

Vacancies  in  quartermaster's  depart-  termaster  in  the  army,  with  the  rank 

nient.^Promotions  to  fill  vacancies  in  of  captain,  to  rank  as  such  from  Feb- 

the  quartermaster's  department  under  ruary   2,   1901,   and  accepted   the   ap- 

Act  July  28,   1866,   c.  299,  §  13,  see  pointment  on  June  27,   1901,  and   re- 

(1872)  14  Op.  Atty.  Gen.  2.  signed   on  July   8th    following,   and   a 

The  only  vacancy  which  the  president  captain  of  cavalry  in  the  line  of  the 
is  authorized  to  fill,  under  this  section  army  was  detailed  in  the  quartermas- 
and  section  16  (ante,  §  1784),  is  an  ter's  department  to  fill  the  vacancy 
original  vacancy;  and  after  such  vacan-  thus  created,  such  detail  being  made 
cy  has  been  filled  there  is  no  longer  an  under  authority  conferred  by  this  sec- 
original  vacancy  in  that  particular  place,  tion,  the  vacancy  thus  created  was  not 
and  any  subsequent  vacancy  must  be  an  original  vacancy,  which  could  be  fill- 
filled  by  promotion  or  by  detail.  So,  ed  by  the  appointment  of  a  person  sim- 
where  a  captain  in  a  regiment  of  volun-  ilarly  qualified,  but  must  be  filled  by 
teer  infantry  authorized  to  be  raised  detail.  (1901)  28  Op.  Attv.  Gen.  674. 
by  Act  March  2,  1899  (80  Stat  977),  See,  also,  notes  to  {  1771,  ante, 
was  appointed  on  June  14, 1901,  a  quar- 
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§  1905a,  (Act  April  25,  1914,  c.  71,  §  8.)  Temporary  vacancies  in 
Regular  Army  through  appointments  of  officers  to  higher  vol- 
unteer rank  to  be  filled  by  temporary  promotions,  and  tempo- 
rary details  to  staff  corps  and  departments,  etc.;  permanent 
conunissions,  etc.,  not  affected  by  service  under  temporary 
commissions. 
The  temporary  vacancies  created  in  any  grade  not  above  that  of 
colonel  among  the  commissioned  personnel  of  any  arm,  staff  corps, 
or  department  of  the  Regular  Army,  through  appointments  of 
officers  thereof  to  higher  volunteer  rank,  shall  be  filled  by  tempo- 
rary promotions,  according  to  seniority  in  rank  of  officers  holding 
commissions  in  the  next  lower  grade  in  said  arm,  staff  corps,  or 
department ;  and  all  temporary  vacancies  created  in  any  grade  by 
temporary  promotions  shall  in  like  manner  be  filled  from,  and  thus 
create  temporary  vacancies  in,  the  next  lower  grade;  and  the  va- 
cancies that  remain  thereafter  in  said  arm,  staff  corps,  or  depart- 
ment, that  can  not  be  filled  by  temporary  promotions,  as  prescribed 
in  this  section,  may  be  filled  by  the  temporary  appointment  of 
officers  of  such  number  and  grade  or  grades  as  shall  maintain  said 
arm,  corps,  or  department  at  the  full  commissioned  strength  au- 
thorized by  law:  Provided,  That  in  the  Staff  Corps  and  depart- 
ments subject  to  the  provisions  of  sections  twenty-six  and  twenty- 
seven  of  the  Act  of  Congress  approved  February  second,  nineteen 
hundred  and  one,  and  Acts  amendatory  thereof,  temporary  va- 
cancies that  can  not  be  filled  by  temporary  promotions,  as  herein- 
before prescribed,  shall  be  filled  by  temporary  details  made  in  the 
manner  prescribed  in  said  sections  twenty-six  and  twenty-seven 
and  Acts  amendatory  thereof,  and  the  resulting  temporary  va- 
cancies in  the  branches  of  the  Army  from  which  the  details  are  so 
made  shall  be  filled  as  hereinbefore  in  this  section  prescribed :  Pro- 
vided, That  officers  temporarily  promoted  or  appointed  under  the 
terms  of  this  section  shall  be  so  promoted  or  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  for 
terms  that  shall  not  extend  beyond  the  termination  of  the  war  or, 
if  war  shall  not  occur,  beyond  the  passing  of  the  imminence  there- 
of,* as  defined  by  the  President's  proclamation,  and  upon  the  expira- 
tion of  said  terms  said  officers  shall  be  discharged  from  the  posi- 
tions held  by  them  under  their  temporary  promotions  or  appoint- 
ments: Provided  further,  That  officers  temporarily  promoted  un- 
der the  provisions  of  this  section  shall  not  vacate  their  permanent 
commissions,  nor  shall  they  be  prejudiced  in  their  lineal  or  relative 
standing  in  the  Regular  Army  under  permanent  commissions,  by 
reason  of  their  services  under  temporary  commissions  authorized 
by  this  section.    (38  Stat.  349.) 

This  was  section  8  of  an  **Act  to  proTide  for  raising  the  volunteer  forces 
of  the  United  States  in  time  of  actual  or  threatened  war,*'  cited  above. 

Sections  26  and  27  of  Act  Feb.  2,  1901,  c.  192,  mentioned  in  this  section, 
are  set  forth  ante,  §  1905,  and  post,  {  1908. 

Vacancies  incident  to  the  appointment  of  officers  of  the  Regular  Army  to 
the  positions  in  the  forces  drafted  for  the  emergency  declared  in  Res.  July 
1,  1916,  c.  211,  under  which  the  National  Guard  was  sent  to  the  Mexican 
border,  may  be  filled  under  the  provisions  of  this  section,  by  §  3  of  said  reso- 
lution, post,  i  8047. 

All  vacancies  occurring  in  any  grade  of  commissioned  officers  in  any  organ- 
ization in  the  military  service  of  the  United  States  and  composed  of  persons 
drafted  from  the  National  Guard  under  the  provisions  of  Act  June  3,  1916, 
c.  134,  are  to  be  filled  by  the  President,  etc.,  was  made  by  §  76  of  said  act, 
post,  §  3077. 

See  Act  Feb.  2,  1901,  &  192,  S§  26,  27,  ante,  i  1905,  and  post,  §  1908,  and 
notes  thereunder. 
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§  1905b.  (Act  April  27,  1914,  c.  72.)     Appointments  in  staff  corps 

or  departments  to  offices  with  rank  above  grade  of  colonel. 
Hereafter  whenever  the  number  of  officers  holding  permanent 
appointments  in  any  staff  corps  or  staff  department  of  the  Army, 
except  the  Quartermaster  Corps,  shall  have  been  reduced  below 
four  and  a  vacancy  shall  occur  in  an  office  above  the  grade  of 
colonel  in  said  corps  or  department,  any  officer  of  the  Army  with 
rank  above  that  of  major  who  shall  have  served  creditably  for  not 
less  than  four  years  by  detail  in  said  corps  or  department  under 
the  provisions  of  section  twenty-six  of  the  Act  of  Congress  ap- 
proved February  second,  nineteen  hundred  and  one,  shall,  in  addi- 
tion to  officers  otherwise  eligible,  be  eligible  for  appointment  to  fill 
said  vacancy :  Provided  further,  That  hereafter  whenever  the  Pres- 
ident shall  deem  it  inadvisable  to  reappoint,  at  the  end  of  a  four-year 
term,  any  officer  who,  under  the  provisions  of  section  twenty-six 
of  the  Act  approved  February  second,  nineteen  hundred  and  one, 
or  Acts  amendatory  thereof,  has  been  appointed  for  such  a  term, 
in  any  staff  corps  or  staff  department,  to  an  office  with  rank  above 
that  of  colonel,  but  whose  commission  in  the  lower  grade  held  by 
him  in  said  staff  corps  or  staff  department  at  the  time  of  his  ap- 
pointment under  said  Act  to  an  office  of  higher  grade  has  been 
vacated,  the  President  may,  by  and  with  the  advice  and  consent 
of  the  Senate,  appoint  said  officer  to  be  an  officer  of  the  grade  that 
he  would  have  held,  and  to  occupy  the  relative  position  that  he 
would  have  occupied,  in  said  staff  corps  or  staff  department  if  he 
had  not  been  appointed  to  said  office  with  rank  above  that  of 
colonel ;  and  if  under  the  operation  of  this  proviso  the  number  of 
officers  of  any  particular  grade  in  any  staff  corps  or  staff  depart- 
ment shall  at  any  time  exceed  the  number  authorized  by  law  other 
than  this  Act,  no  vacancy  occurring  in  said  grade  shall  be  filled 
until  after  the  total  number  of  officers  therein  shall  have  been  re- 
duced below  the  number  so  authorized.     (38  Stat.  356.) 

This  section  consists  of  provisions  of  the  Army  appropriation  act  for  the 
fiscal  year  1915,  cited  above. 

Act  Feb.  2,  1901,  c.  192,  §  26,  mentioned  in  this  section,  is  set  forth  ante, 
§  1906. 

See  Act  Feb.  2,  1901,  c  192.  §S  26,  27,  ante,  §  1905,  and  post,  §  1908,  and 
notes  thereunder. 

§  1906.  (Act  June  30,  1902,  c.  1328.)     Details  from  line  to  staff  and 
appointments  in  staff ;  time  of  service  of  officer  not  to  extend 
beyond  date  of  retirement. 
No  officer  hereafter  detailed  or  appointed  under  the  provisions  of 
section  twenty-six  of  the  Act  of  rebruary  second,  nineteen  hun- 
dred and  one,  who  has  less  than  four  years  to  serve  from  the 
'date  of  his  detail  or  appointment  to  the  date  of  his  retirement  shall 
serve  under  such  detail  or  appointment  or  be  paid  as  if  on  the  active 
list  beyond  the  date  of  his  retirement.     (32  Stat.  509.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  the  staff  in  the 
Army  appropriation  act  for  the  fiscal  year  1903,  cited  above. 

Act  Feb.  2,  1901,  c  192,  $  26,  mentioned  in  this  provision,  is  set  forth 
ante,  {  1905.  See  said  Act  Feb.  2,  1901,  c.  192,  §$  26,  27,  ante,  S  1905,  and 
post,  §  1908,  and  notes  thereunder. 

§  1906a.  (Act  Feb.  24,  1915,  c.  54.)     Details  from  line  to  staff; 

detail  of  majors  in  Ordnance  Department  without  compulsory 

service  out  of  that  department. 
Majors  may  be  detailed  in  the  Ordnance  Department,  under  sec- 
tion twenty-six  of  the  Act  approved  February  second,  nineteen  hun- 
dred and  one,  and  Acts  amendatory  thereof,  without  a  compulsory 
period  of  service  out  of  that  department.    (38  Stat.  812.) 

This  was  an  act  entitled  *'An  act  to  regulate  details  of  majors  in  the  Ord- 
nance Department,"  cited  above. 

This  section  was  made  applicable  to  appointments  to  fill  yacancies  in  the 
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commissioned  personnel  of  the  Ordnance  Department,  by  a  provision  of  Act 
June  3,  1916.  c  184,  S  12,  ante,  §  1848. 

Act  Feb.  2,  1901,  c  192,  {  26,  mentioned  in  this  section,  is  set  forth  ante, 
S  1905. 

§  1907.  (Act  March  2,  1913,  c.  93.)     Details  to  aviation  duty;  lim- 
itation of  number;  tour  of  detail  of  officers  below  grade  of  lieu- 
tenant colonel  not  limited. 
No  more  than  thirty  officers  shall  be  detailed  to  the  aviation  serv- 
ice :    Provided  further,  That  paragraph  two  of  section  twenty-six 
of  an  Act  of  Congress  approved  February  second,  nineteen  hun- 
dred and  one,  entitled  "An  Act  to  increase  the  efficiency  of  the  per- 
manent military  establishment  of  the  United  States,"   shall   not 
limit  the  tour  of  detail  to  aviation  duty  of  officers  below  the  grade 
of  lieutenant  colonel :     Provided  further,  That  nothing  in  this  pro- 
vision shall  be  construed  to  increase  the  total  number  of  officers 
now  in  the  Regular  Army.    (37  Stat.  705.) 

These  were  provisos  annexed  to  an  appropriation  for  the  Signal  Service  in 
the  Army  appropriation  act  for  the  fiscal  year  1914,  cited  above. 

Provisions  of  this  act  for  increase  of  pay  and  allowances  of  officers  detailed 
on  aviation  duty,  Act  March  2,  1913,  c  93,  37  Stat  705,  were  repealed  by 
Act  Jnne  3,  1916,  c.  134,  S  13,  ante,  $  1860,  which  said  section  also  super- 
seded the  provision  of  this  section  limiting  the  number  of  officers  to  be  de- 
tailed for  aviation  duty,  and  also  the  provision  that  **no thing  in  this  provi- 
sion shall  be  construed  to  increase  the  total  number  of  officers  now  in  the 
Regular  Army." 

§  1908.  (Act  Feb.  2,  1901,  c.  192,  §  27.)    Details  from  line  to  staff; 
vacancies  in  line  to  be  filled  by  promotions  and  return  of  o£Eicers 
from  staff. 
Each  position  vacated  by  officers  of  the  line,  transferred  to  any 
department  of  the  staff  for  tours  of  service  under  this  Act,  shall 
be  filled  by  promotion  in  the  line  until  the  total  number  detailed 
equals  the  number  authorized  for  duty  in  each  staff  department. 
Thereafter  vacancies  caused  by  details  from  the  line  to  the  staff 
shall  be  filled  by  officers  returning  from  tours  of  staff  duty.     If 
under  the  operation  of  this  Act  the  number  of  officers  returned  to  any 
particular  arm  of  the  service  at  any  time  exceeds  the  number  author- 
ized by  law  in  any  grade,  promotions  to  that  grade  shall  cease  until 
the  number  has  been  reduced  to  that  authorized.    (31  Stat.  755.) 
This  section  was  part  of  the  act  to  increase  the  efficiency  of  the  permanent 
military  establishment,  cited  above. 

The  transfer  of  officers  from  the  line  to  the  staff,  and  the  promotion  of 
officers  so  transferred,  were  regulated  by  section  26  of  this  act,  ante,  §  1905. 
Provisions  for  filling  vacancies  in  the  grade  of  field  officers  and  captain, 
created  by  this  act,  in  the  cavalry,  artillery,  and  infantry,  by  promotion  ac- 
cording to  seniority  in  each  branch,  respectively,  and,  after  reserving  a  suf- 
ficient number  of  vacancies  for  the  next  graduating  class  at  the  Military 
Academy,  by  appointments  of  persons  who  had  served  as  volunteers  subsequent 
to  April  21,  1898,  and  of  enlisted  men  of  the  Regular  Army  or  volunteers, 
were  made  by  section  28  of  this  act,  post,  {  1912. 

Provisions  that  appointment,  under  this  section,  of  any  officer  to  an  office 
with  rank  above  that  of  colonel,  should  create  a  vacancy  in  the  arm,  staff 
corps,  or  staff  department  from  which  he  was  appointed,  but  that  he  should 
retain  therein  the  same  relative  position  that  he  would  have  held  if  not 
appointed,  and  should  return  thereto  on  the  expiration  of  his  appointment, 
were  made  by  Act  Aug.  24,  1912,  c  391,  f  5,  post,  §  1909. 

This  section  was  made  applicable  to  the  filling  of  vacancies  in  the  commis- 
sioned personnel  of  the  Ordnance  Department  by  a  provision  of  Act  June  3, 
1916,  c  134,  §  12,  ante,  §  1848. 

This  section  was  made  applicable  to  aviation  officers  detailed  from  the  Army 
and  to  vacancies  created  in  any  arm,  corps,  or  department  of  the  army  by  the 
detail  of  officers  therefrom  as  aviation  officers,  by  a  provision  of  Act  June  3, 
1916,  c.  134,  §  13,  ante,  §  1860. 

This  section  was  made  applicable  to  positions  vacated  by  officers  below  the 
grade  of  general  officer  detailed  in  the  General  Staff  Corps  by  Act  June  3, 1916, 
c  134,  i  5,  ante,  S  1762a. 
In  the  Staff  Oorpt  and  departments,  subject  to  the  proviaions  of  this  section, 

(3743) 


Digitized  by 


Google 


§   1908  THE  ARMY  (Tit  14 

and  secdoii  26  of  this  act,  ante,  §  1905,  temporary  vacancies  in  any  grade  not 
above  that  of  colonel  among  the  commissioned  personnel  of  the  Regular  Army 
in  said  .Corps  and  departments  through  appointments  of  such  officers  to  higher 
rank  in  organizations  composed  of  members  taken  from  the  National  Guard, 
which  cannot  be  filled  by  temporary  promotions,  as  provided  for  by  Act  June 
d,  1916,  c.  134,  §  114,  post,  S  1908a,  are  to  be  filled  by  temporary  deUils.  as 
prescribed  by  this  section  and  said  section  27,  by  a  provision  of  said  Act  June 
3,  1916.  c.  134,  §  114. 

Details  of  line  officers  for  supply  trains,  ammunition  trains,  sanitary  trains, 
and  engineer  trains  for  divisions  and  army  corps,  in  accordance  with  the  pro- 
visions of  this  section,  are  provided  for  by  Act  June  3,  1916,  c.  134,  {  3,  ante, 
S  1758a. 

Positions  in  the  line  vacated  by  the  assignment  of  officers  to  the  Detached 
Officers*  List,  and  the  officers  so  assigned,  are  made  subject  to  the  provisions 
of  this  section,  by  a  provision  of  Act  June  3,  1916,  c.  134,  §  25.  post,  {  1997a. 

See  section  26  of  this  act,  ante,  §  1905,  and  notes  thereunder. 

§  1908a.  (Act  June  3,  1916,  c.  134,  §  114.)  Temporary  vacancies 
in  Regular  Army  due  to  details  to  the  National  Guard  [;  ap- 
pointments and  details  to  fill]. 
In  time  of  war  the  temporary  vacancies  created  in  any  grade  not 
above  that  of  colonel  among  the  commissioned  personnel  of  any 
arm,  staff  corps,  or  department  of  the  Regular  Army,  through  ap- 
pointments of  officers  thereof  to  higher  rank  in  organizations  com- 
posed of  members  taken  from  the  National  Guard,  shall  be  filled 
by  temporary  promotions  according  to  seniority  in  rank  from  of- 
ficers holding  commissions  in  the  next  lower  grade  in  said  arm, 
staff  corps,  or  department,  and  all  vacancies  created  in  any  grade 
by  such  temporary  promotions  shall  be  in  like  manner  filled  from, 
and  thus  create  temporary  vacancies  in,  the  next  lower  grade,  and 
the  vacancies  that  shall  remain  thereafter  in  said  arm,  staff  corps, 
or  department  and  that  can  not  be  filled  by  temporary  promotions, 
as  prescribed  in  this  section,  may  be  filled  by  the  temporary  ap- 
pointment of  officers  of  such  number  and  grade  or  grades  as  shall 
maintain  said  arm,  corps,  or  department  at  the  full  commissioned 
strength  authorised  by  law :  Provided,  That  in  the  staff  corps  and 
departments  subject  to  the  provisions  of  sections  twenty-six  and 
twenty-seven  of  the  Act  of  February  second,  nineteen  hundred  and 
one,  and  Acts  amendatory  thereof,  temporary  vacancies  that  can 
not  be  filled  by  temporary  promotions  as  hereinbefore  prescribed 
shall  be  filled  by  temporary  details  in  the  manner  prescribed  in 
said  sections  twenty-six  and  twenty-seven,  and  Acts  amendatory 
thereof,  and  the  resulting  temporary  vacancies  in  the  branches  of 
the  Army  from  which  the  details  shall  be  so  made  shall  be  filled 
as  hereinbefore  in  this  section  prescribed:  Provided  further.  That 
officers  temporarily  promoted  or  appointed  under  the  terms  of  this 
section  shall  be  promoted  or  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate,  for  terms  that  shall 
not  extend  beyond  the  war  or  the  passing  of  the  emergency  for 
which  additional  forces  were  brought  into  the  military  service  of 
the  United  States,  and  at  the  termination  of  the  war  or  the  passing 
of  the  emergency  said  officers  shall  be  discharged  from  the  posi- 
tions held  by  them  under  their  temporary  commissions,  or  appoint- 
ments, and  officers  detailed  as  herein  authorized  shall  be  relieved 
from  their  temporary  details:  And  provided  further,  That  officers 
temporarily  promoted  under  the  provisions  of  this  section  shall 
not  vacate  their  permanent  commissions  nor  be  prejudiced  in  their 
relative  or  lineal  standing  in  the  Regular  Army.    (39  Stat.) 

This  was  section  114  of  **An  act  for  making  further  and  more  effectual  pro- 
vision for  the  national  defense,  and  for  other  purposes,"  cited  above. 

Sections  26  and  27  of  Act  Feb.  2,  1901,  c  192,  mentioned  in  this  section, 
are  set  forth  ante,  {f  1905»  1908. 
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§  1909.  (Act  Aug.  24,  1912,  c.  391,  §  5.)  Details  from  line  to  staff; 
appointment  to  office  in  staff  above  colonel  to  create  a  vacancy 
to  be  filled ;  officer  to  retain  former  relative  position ;  officers 
holding  under  previous  appointments  not  affected. 
Hereafter,  except  as  otherwise  provided  herein,  when  any  officer 
shall  under  the  provisions  of  section  twenty-six  of  the  Act  of  Con- 
gress approved  February  second,  nineteen  hundred  and  one,  be  ap- 
pointed to  an  office  with  rank. above  that  of  colonel,  his  appoint- 
ment to  said  office  and  his  acceptance  of  the  appointment  shall 
create  a  vacancy  in  the  arm,  staff  corps,  or  staff  department  from 
which  he  shall  be  appointed,  and  said  vacancy  shall  be  filled  in 
the  manner  prescribed  by  existing  law,  but  he  shall  retain  in  said 
arm,  staff  corps,  or  staff  department,  the  same  relative  position 
that  he  would  have  held  if  he  had  not  been  appointed  to  said  office, 
and  he  shall  return  to  said  relative  position  upon  the  expiration  of 
his  appointment  to  said  office  unless  he  shall  be  reappointed  there- 
to; and  if  under  the  operation  of  this  proviso  the  number  of  offi- 
cers of  any  particular  grade  in  any  arm,  staff  corps,  or  staff  depart- 
ment, shall  at  any  time  exceed  the  number  authorized  by  law,  no 
vacancy  occurring  in  said  grades  shall  be  filled  until  after  the  total 
number  of  officers  therein  shall  have  been  reduced  below  the  num- 
ber authorized  by  law;  but  nothing  in  this  proviso  shall  be  held 
to  apply  in  the  case  of  any  officer  who  now  holds  a  four-year  ap- 
pointment to  an  office  with  rank  above  that  of  colonel,  and  whose 
return  to  the  relative  position  that  he  would  have  held  if  he  had 
not  been  appointed  to  said  office  is  not  possible  under  existing  law. 
(37  Stat.  594.) 

This  was  a  proviso  annexed  to  section  5  of  the  Army  appropriation  act  tor 
the  fiscal  year  1913,  cited  above. 

Act  Feb.  2,  1901,  c  192,  §  26,  mentioned  in  this  provision,  providing  for 
promotions  and  appointments  in  the  staff  and  for  details  from  the  line  to  the 
staff,  icT  set  forth  ante,  §  1905. 

Section  27  of  said  Act  Feb.  2,  1901,  c  192,  ante,  §  1908,  which  provided 
that  positions  vacated  by  officers  of  the  line  transferred  to  the  staff  under 
that  act  should  be  filled  by  promotions  in  the  line  and  by  the  return  of  of- 
ficers from  the  staff,  was  modified  to  some  extent  by  the  provisions  of  this 
act 

In  determining  the  eligibility,  under  the  provisions  of  this  act,  of  officers  for 
detail  to  various  staff  corps  and  departments,  except  the  General  Staff,  service 
with  troops  as  a  staff  officer,  prior  to  December  15,  1912,  was  to  be  deemed 
duty  with  a  battery,  company,  or  troop,  by  a  provision  of  Act  March  2,  1913, 
c.  93,  post,  §  1910. 

§  1910.  (Act  March  2,  1913,  c.  93.)     Details  from  line  to  staff ;  elig- 
ibUity  of  officers;    service  with  troops  as  staff  officer  to  be 
deemed  duty  with  line. 
Hereafter,  in  determining  the  eligibility,  under  the  provisions  of 
the  Act  of  Congress  approved  August  twenty-fourth,  nineteen  hun- 
dred and  twelve,  of  troop,  battery,  or  company  officers  for  detail 
as  officers  of  the  various  staff  corps  and  departments  of  the  Army, 
except  the  General  Staff  Corps,  service  actually  performed  by  any 
such  officer  with  troops  prior  to  December  fifteenth,  nineteen  hun- 
dred and  twelve,  as  a  regimental,  battalion,  or  squadron  staff  offi- 
cer, shall  be  deemed  to  have  been  duty  with  a  battery,  company,  or 
troop.    (37  Stat.  706.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  officers  of  the 
line  in  the  Army  appropriation  act  for  the  fiscal  year  1914,  cited  above. 

The  provisions  for  detail  of  officers  to  staff  corps  and  departments,  of  Act 
Aug.  24,  1912,  c.  391,  §  5,  ante,  §  1909,  mentioned  in  this  proviso^  relate  to 
such  details  provided  for  by  Act  Feb.  2,  1901,  c.  192,  §  26,  ante,  §  1905. 

§  1911.  (Act  Feb.  2,  1901,  c.  192,  §  32.)     Provisional  promotion  of 
officer  pending  examination. 
When  the  exigencies  of  the  service  of  any  officer  who  would 
be  entitled  to  promotion  upon   examination   require   him  to  re- 
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main  absent  from  any  place  where  an  examining  board  could  be 
convened,  the  President  is  hereby  authorized  to  promote  such  officer, 
subject  to  examination,  and  the  examination  shall  take  place  as  soon 
thereafter  as  practicable.  If  upon  examination  the  officer  be  found 
disqualified  for  promotion,  he  shall,  upon  the  approval  of  the  pro- 
ceedings by  the  Secretary  of  War,  be  treated  in  the  same  manner  as 
if  he  had  been  examined  prior  to  promotion.     (31  Stat.  756.) 

This  section  was  part  of  the  act  to  increase  the  efficienby  qf  the  permanent 
military  establishment,  cited  above. 

§  1912.  (Act  Feb.  2,  1901,  c.  192,  §  28.)     Promotions  to  fill  vacan- 
cies created  by  act ;  appointments  of  persons  having  served  as 
volunteers,  and  of  enlisted  men  of  the  regular  Army  or  volim- 
teers. 
Vacancies  in  the  grade  of  field  officers  and  captain,  created  by 
this  Act,  in  the  cavalry,  artillery,  and  infantry  shall  be  filled  by 
promotion  according  to  seniority  in  each  branch,  respectively.    Va- 
cancies existing  after  the  promotions   have  been  made  shall  be 
provided  for  as  follows:    A  sufficient  number  shall  be  reserved  in 
the  grade  of  second  lieutenant  for  the  next  graduating  class  at  the 
United  States  Military  Academy. 

Persons  not  over  forty  years  of  age  who  shall  have  at  any  time 
served  as  volunteers  subsequent  to  April  twenty-first,  eighteen  hun- 
dred and  ninety-eight,  may  be  ordered  before  boards  of  officers  for 
such  examination  as  may  be  prescribed  by  the  Secretary  of  War,  and 
those  who  establish  their  fitness  before  these  examining  boards  may 
be  appointed  to  the  grades  of  first  or  second  lieutenant  in  the  Reg- 
ular Army,  taking  rank  in  the  respective  grades  according  to  senior- 
ity as  determined  by  length  of  prior  commissioned  service ;  but  no 
person  appointed  under  the  provisions  of  this  section  shall  be  placed 
above  another  in  the  same  grade  with  longer  commissioned  serv- 
ice, and  nothing  herein  contained  shall  change  the  relative  rank  of 
officers  heretofore  commissioned  in  the  Regular  Army. 

Enlisted  men  of  the  Regular  Army  or  volunteers  may  be  appointed 
second  lieutenants  in  the  Regular  Army  to  vacancies  created  by  this 
Act,  provided  that  they  shall  have  served  one  year,  under  the  same 
conditions  now  authorized  by  law  for  enlisted  men  of  the  Regular 
Army.    (31  Stat.  755.) 

This  section  was  part  of  the  act  to  increase  the  efficiency  of  the  perma- 
nent military  establishment,  cited  above. 

Promotions  to  fill  vacancies  in  the  line,  created  or  caused  by  increase  of 
strength  or  change  in  organization,  were  contained  in  the  various  statutes 
making  such  increase  or  change,  referred  to  in  the  notes  under  the  preceding 
sections  of  this  act;  the  last  provision  preceding  this  act  being  that  of  Act 
March  2,  1899,  c.  352,  i  5,  30  Stat  978. 

Promotion  of  graduates  of  the  Military  Academy  to  the  grade  of  second 
lieutenant  was  provided  for  by  Act  May  17,  1886,  c  338,  post,  §  1914. 

The  appointment  of  enlisted  men  to  the  grade  of  second  lieutenant,  referred 
to  in  this  section,  wa's  provided  for  by  Act  July  30,  1892,  c.  328,  post,  §§ 
1916-1919. 

Notes  of  Deoisioiui 

Enlistocf  men.— The  President  may  as-  which    they    have   been   commissioned, 

sign  enlisted  men,  who  have  passed  the  notwithstanding  the  fact  that  additional 

examination  as  candidates  for  commis-  lieutenants  remain  in  other  corps  unas- 

sions,  to  vacancies  that  may  exist  in  signed.  (1897)  21  Op.  Atty.  Gen.  49L 
any   corps   or   arm   of   the   service   in 

§  1913.  (Act  Jmie  3,  1916,  c.  134,  §  127.)     Commissions  of  existing 
officers  of  Regular  Army  not  affected. 
Nothing  in  this  Act  shall  be  held  or  construed  so  as  to  discharge 
any  officer  from  the  Regular  Army  or  to  deprive  him  of  the  com- 
mission which  he  now  holds  therein.    (39  Stat.) 

This  was  section  127  of  "An  act  for  making  further  and  more  effectual  pro- 
vision for  the  national  defense,  and  for  other  purposes,"  cited  above. 
This  section,  may  be  regarded  as  superseding  Act  Feb.  2,  1901,  c  192,  {  39,  81 
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Stat.  758,  which  was  "An  act  to  increase  the  efficiency  of  the  permanent  mili- 
tary establishment  of  the  United  States,"  which  said  section  read  as  follows: 
"Nothing  in  this  Act  shall  be  held  or  construed  so  as  to  discharge  any  officer 
from  the  Regular  Army  or  to  deprive  him  of  the  commission  which  he  now 
holds  therein." 

Provisions  more  or  less  similar  to  those  of  this  section,  as  to  the  effect 
on  existing  commissions,  etc.,  of  acts  making  changes  in  the  organization  of 
the  Army  were  inserted  in  R.  S.  §  1217,  post,  §  1991,  and  in  acts  making 
changes  in  particular  corps  or  departments,  mentioned  in  the  note  to  said 
section.     See  said  section  1901,  post,  and  notes  thereunder. 

(R.  S.  §  1213.  Superseded.) 
This  section  provided  that  any  graduate  of  the  Military  Academy  should 
be  considered  a  candidate  for  a  commission  in  any  corps  for  whose  duties  he 
might  be  deemed  competent,  and,  if  there  should  be  no  vacancy  in  such  corps, 
he  might  be  attached  to  it  as  a  supernumerary  officer  by  brevet  of  second  lieu- 
tenant, until  a  vacancy  should  happen.  All  vacancies  in  the  grade  of  sec- 
ond lieutenant  were  required  to  be  filled  by  appointment  of  such  graduates, 
so  long  as  any  should  remain  in  service  unassigned,  by  a  provision  of  Act 
June  18,  1878,  c  263,  §  3,  20  Stat.  150.  But  the  provisions  of  this  section 
and  of  said  act  were  superseded  by  the  provisions  relating  to  the  same  sub- 
ject of  Act  May  17,  1886,  c.  338,  Act  March  3,  1911,  c.  209,  and  Act  June  3, 
■  1916,  c  134,  §  24,  post,  §§  1914,  1920,  1920a. 

§  1914.  (Act  May  17,  1886,  c.  338.)  Graduates  of  Military  Acad- 
emy to  be  commissioned  second  lieutenants. 
When  any  cadet  of  the  United  States  Military  Academy  has  gone 
through  all  its  classes  and  received  a  regular  diploma  from  the 
academic  staflf,  he  may  be  promoted  and  commissioned  as  a  second 
lieutenant  in  any  arm  or  corps  of  the  Army  in  which  there  may 
be  a  vacancy  and  the  duties  of  which  he  may  have  been  judged 
competent  to  perform;  and  in  case  there  shall  not  at  the  time  be 
a  vacancy  in  such  arm  or  corps,  he  may,  at  the  discretion  of  the 
President,  be  promoted  and  commissioned  in  it  as  an  additional 
second  lieutenant,  with  the  usual  pay  and  allowances  of  a  second 
lieutenant  until  a  vacancy  shall  happen.     (24  Stat.  SO.) 

This  was  an  act  entitled  **An  act  to  regulate  the  promotion  of  graduates 
of  the  United  States  Military  Academy." 

Vacancies  occurring  at  any  time  in  the  grade  of  second  lieutenant  in  the 
Corps  of  Engineers  were  to  be  left  for  future  promotions  from  the  corps  of  ■ 
cadets,  by  a  provision  of  Act  Feb.  2,  1901,  c.  192,  §  22,  as  amended  by  Act 
April  23,  1904,  c.  1485,  ante,  §  1840. 

Appointments  to  the  grade  of  second  lieutenant  in  the  Corps  of  Engineers 
are  to  be  made  as  already  provided  by  law,  but  officers  of  the  army  or  navy  may 
become  candidates  for  said  appointments  under  Act  Feb.  27,  1911,  c.  166,  §  5, 
ante,  §  1841,  without  previously  vacating  their  commissions  as  officers,  and  the 
Secretary  of  War  may  allow  persons  to  become  candidates  without  previously 
establishing  eligibility  for  appointment  as  junior  engineer  under  the  Engineer 
Bureau  of  the  War  Department,  by  a  provision  of  Act  June  3,  1910,  c.  134, 
S  24,  ante,  S  1842b. 

Further  provisions  for  reserving  vacancies  created  by  said  Act  Feb.  2, 
1901,  c.  192,  in  the  cavalry,  artillery,  and  infaotry,  to  be  filled  by  appoint- 
ments from  the  next  graduating  class  at  the  Military  Academy,  were  made  by 
section  28  of  said  act,  ante,  §  1912. 

Subsequent  provisions  that  vacancies  in  the  grade  of  second  lieutenant  should 
be  filled  by  appointment  in  the  order  prescribed,  giving  priority  to  cadets 
graduated  from  the  Military  Academy,  were  made  by  Act  March  3,  1911,  c. 
209,  and  Act  June  3,  1916,  c.  134,  §  24,  post,  §§  1920,  1920a. 

Notes  of  Decisions 

Appointment  of  subsequent  graduates,  of  the  service,  he  remains  in  such  arm 

•tc^— The  words  "such  arm  or  corps,"  tintil  transferred  by  order  of  the  Presi- 

in  this  section,  refer  to   the  arm,  the  dent,  or  upon  his  own  request,  and  he 

duties  of  which  the  graduate  has  been  cannot  interfere  with  the  assignment  of 

judged    competent    to    perform.     The  subsequent  graduates  to  other  arms  of 

word   "vacancy"    means   a   vacancy   in  the   service.     Hence   the   Secretary   of 

the  arm  of  the  service  in  which  the  ad-  War  may  assign  to  cavalry  or  infantry 

ditional  s'econd  lieutenant  in  then  com-  recent  graduates,  noncommissioned  of- 

missioned.       Consequently,     where     a  ficers,    and    civilians,    although    "addi- 

cadet  has  been  appointed  an  additional  tional"    second    lieutenants    remain    in 

second  lieutenant  in  a  designated  arm  the  engineers-  and  artillery,  and  no  va- 
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§    1914  THE  ARMY  (Tit.  14 

cancies  exist  in  the  last-named  branches.  Cited  without  definite  application^ 
(1891)  20  Op.  Atty.  Gen.  149;  (1897)  Hartij^an  v.  U.  S.  (1905)  25  Sup.  Ct. 
21  Op.  Atty.  Gen.  491.  204,  205.  196  U.  S.  169,  49  L.  Ed.  434. 

(R.  S.  §  1214.  Superseded.) 
This  section  provided  that  non-commissioned  oflBcers  might  be  examined  for 
appointment  as  second  lieutenants  in  any  corps  of  the  line  for  which  they 
might  be  found  qualified,  and,  if  there  should  be  no  vacancy  in  any  such  corps, 
any  non-commissioned  officer  so. found  qualified  might  be  attached  to  it  as  a 
supernumerary  oflicer  by  brevet  of  second  lieutenant;  and  any  vacancies  in 
the  grade  of  second  lieutenant  remaining  after  the  appointment  of  graduates 
of  the  Military  Academy  were  required  to  be  filled  by  promotion  of  meritorious 
non-commissioned  officers,  by  Act  June  18,  1878,  c.  263,  §§  3,  4,  20  Stat.  150. 
But  these  provisions  were  superseded  by  the  more  comprehensive  provisions  of 
Act  July  30,  1892,  c.  328,  post,  §§  1916-1919,  section  5  of  which  act  expressly 
repealed  sections  3  and  4  of  Act  June  18,  1878,  c.  263,  providing  for  the  promo- 
tion of  meritorious  non-commissioned  officers. 

§  1915.  (R.  S.  §  1215.)     Number  of  attachments  by  brevet  rank. 
Only  one  supernumerary  officer  shall  be  attached  to  any  com- 
pany at  the  same  time  under  the  provisions  of  the  two  preceding 
sections. 

Act  April  29,  1812,  c.  72,  §  4,  2  Stat.  721.  '  Act  Aug.  4,  1854,  c.  247,  §  5, 
10  Stat  575. 

The  "two  preceding  sections,"  mentioned  in  this  section,  were  R.  S.  S§ 
1213,  1214,  which  have  been  superseded  by  subsequent  provisions,  as  stated 
in  the  notes  to  said  sections  above.  Tlie  provision  of  this  section  may  be  ap- 
plicable to  promotions  and  appointments  under  such  subsequent  provisions. 

§  1916.  (Act  July  30,  1892,  c.  328,  §  1.)  Examinations  of  enlisted 
men  for  promotion. 
That  the  President  be,  and  he  is  hereby,  authorized  to  prescribe 
a  system  of  examination  of  enlisted  men  of  the  Army,  by  such 
boards  as  may  be  established  by  him,  to  determine  their  fitness 
for  promotion  to  the  grade  of  second  lieutenant:  Provided,  That 
all  unmarried  soldiers  under  thirty  years  of  age,  who  are  citizens 
of  the  United  States,  are  physically  sound,  who  have  served  hon- 
orably not  less  than  two  years  in  the  Army,  and  who  have  borne 
a  good  moral  character  before  and  after  enlistment,  may  compete 
for  promotion  under  any  system  authorized  by  this  act.  (27  Stat, 
336.) 

This  section  and  the  three  sections  next  following  were  part  of  an  act  en- 
titled "An  act  to  provide  for  the  examination  and  promotion  of  enlisted  men 
of  the  army  to  the  grade  of  second  lieutenant,"  cited  above.  Section  5  of  the 
act  repealed  sections  3  and  4  of  Act  June  18,  1878,  c.  262,  20  Stat.  150,  pro- 
viding for  the  promotion  of  meritorious  non-commissioned  officers. 

The  appointment  of  enlisted  men,  of  the  Regular  Army  or  volunteers,  sec- 
ond lieutenants,  to  fill  vacancies  created  by  Act  Feb.  2,  1901,  c.  192,  was  au- 
thorized by  section  28  of  that  act,  ante,  §  1912. 

Provision  for  the  appointment  of  enlisted  men  having  completed  one  year** 
service  with  an  organization  to  vacancies  in  the  grade  of  second  lieutenant 
created  or  caused  by  the  increase  in  the  Army  by  the  National  Defense  Act  of 
1916,  was  made  by  a  provision  of  section  24  of  said  act,  post,  |  1920a. 

Notes  of  Deoisions 

See  notes  to  |  1918,  post 

§  1917.  (Act  July  30,  1892,  c.  328,  §  2.)  Examinations  of  enlisted 
men ;  examining  boards. 
The  members  and  recorder  of  such  boards  as  may  be  established 
by  the  President,  under  the  provisions  of  the  preceding  section,  shall 
be  sworn  in  every  case  to  discharge  their  duties  honestly  and  faith- 
fully ;  and  the  boards  may  examine  witnesses,  and  take  depositions, 
for  which  purpose  they  shall  have  such  powers  of  a  court  of  inquiry 
as  may  be  necessary.    (27  Stat.  336.) 

See  notes  to  preceding  section  of  this  act. 
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Ch.  1)  THE  ARMY  §   1920 

§  1918.  (Act  July  30,  1892,  c.  328,  §  3.)     Examinations  of  enlisted 
men ;  appointments  to  vacancies  in  grade  of  second  lieutenant ; 
certificates  of  eligibility. 
The  vacancies  in  the  grade  of  second  lieutenant  heretofore  filled 
by  the  promotion  of  meritorious  non-commissioned  officers  of  the 
Army,  under  the  provisions  of  section  three  of  the  act  approved 
June  eighteenth,  eighteen  hundred  and  seventy-eight,  shall  be  filled 
by  the  appointment  of  competitors  favorably  recommended  under 
this  act,  in  the  order  of  merit  established  by  the  final  examination. 
Each  man  who  passes  the  final  examination  shall  receive  a  certifi- 
cate of  eligibility,  setting  forth  the  subjects  in  which  he  is  proficient 
and  the  especial  grounds  upon  which  the  recommendation  is  based : 
Provided,  That  not  more  than  two  examinations  shall  be  accorded 
to  the  same  competitor.     (27  Stat.  336.) 

See  notes  to  section  1  of  this  act,  ante,  $  1916. 

Section  3  of  Act  June  18,  1878,  c.  262,  20  Stat  150,  mentioned  in  this  sec- 
tion, was  repealed  by  section  5  of  this  act. 

Notes  of  Decisions 

Right  to   promotiORd— A  soldier   who  War  has  no  authority  to  make  a  regula- 

passes  a  successful  examination  and  be-  tion  limiting  to  a  specified  time,  expiring 

comes  the  holder  of  a  certificate  is  en-  on  a  given  date,  the  right  of  promotion 

titled  to  promotion  as  second  lieutenant  of  an  enlisted  man  who  holds  the  cer- 

after    the    graduates    of    the    Military  tificate   of   eligibility   provided   by  Act 

Academy  shall  have  been  provided  for  July  30,   1892  (27  Stat  336).     (1898) 

and    assigned.      (1898)    22    Op.    Atty.  22  Op.  Atty.  Gen.  64. 
Gen.  57. 

»..    .    .    ^>    W...A.      A, XI-      ..  AQ«  ©^  candidate  fop  promotion. 

-—  Physical    d  sablll^.^Although   a  _j^^  ^^^t  that  an  eUgible  candidate  for 

soldier  U  primarily  entitled  to  promo-  promotion  has  become  30  years  of  age 

taon  by  reason  of  a  certificate  of  eli^-  ^oes  not  vacate  his  right  to  promotion, 

bihty,  yet  if  he  is  m  fact  disquahfied  .^g^gv  ^  ^     ^^^     ^^^   54^ 
to  perform  military  service  by  reason 

of  physical  disability,  this  would  oper-         Second   examlnatlon.^A   regula- 

ate  to  disbar  him.  The  weight  of  evi-  Hon  cannot  be  promulgated  requirhig 
dence,  however,  is  that  he  is  physically  a  successful  candidate  who  holds  a  cer- 
qualified,  and  consequently  he  is  en-  tificate  of  eligibility  to  undergo  a  sec- 
titled  to  the  benefits  accorded  him  in  ond  examination  after  a  specified  time; 
this  act,  unless  he  is  shown  to  be  physi-  the  proviso  in  this  section  relative  to 
cally  disqualified  by  a  legally  constitut-  two  examinations  being  intended  to  give 
ed  army  medical  board.  (1898)  22  ^  nonsuccessful  competitor  an  oppor- 
Op.  Atty.  Gen.  91.  tunity  to  retrieve  himself  by  a  re-ex- 

Limiting  time  within  which  pro-  amination.     (1898)   22  Op.  Atty.  Gen. 

motion  may  be  made.^The  Secretary  of  54. 

§  1919.  (Act  July  30,  1892,  c.  328,  §  4.)     Examinations  of  enlisted 
men ;  privileges  of  holder  of  certificate  of  eligibility ;  certificate 
vacated  by  sentence  of  court-martial. 
All  rights  and  privileges  arising  from  a  certificate  of  eligibility 
may  be  vacated  by  sentence  of  a  court-martial,  but  no  soldier,  while 
holding  the  privileges  of  a  certificate,  shall  be  brought  before  a  gar- 
rison or  regimental  court-martial  or  summary  court.    (27  Stat.  336.) 
See  notes  to  section  1  of  this  act,  ante,  §  1916. 

§  1920.  (Act  liiarch  3,  1911,  c.  209.)  Appointments  to  fill  vacancies 
in  grade  of  second  lieutenant;  order  of  appointment. 
Hereafter  vacancies  in  the  grade  of  second  lieutenant  occurring: 
in  any  fiscal  year  shall  be  filled  by  appointment  in  the  following 
order,  namely :  First,  of  cadets  graduated  from  the  United  States 
Military  Academy  during  that  fiscal  year;  second,  of  enlisted  men 
whose  fitness  for  promotion  shall  have  been  determined  by  com- 
petitive examination ;  third,  of  candidates  from  civil  life  between  the 
ages  of  twenty-one  and  twenty-seven  years.    The  President  is  au- 
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§    1920  THE  ARMY  (Tit.  14 

thorized  to  make  rules  and  regulations  to  carry  these  provisions  into 
effect.     (36  Stat.  1045.) 

This  was  a  proviso  of  the  Army  appropriation  act  for  the  fiscal  year  1912, 
cited  above. 

This  section  was  superseded  to  same  extent  by  more  comprehensive  provisions 
of  Act  June  3,  1916,  c.  134,  §  24,  post,  §  1920a. 

Cited    without    definite    application, 

Hartigan  v.  U.  S.   (1905)   25  Sup.  Ct 
204,  205,  196  U.  S.  169,  49  L.  Ed.  434. 

§  1920a.  (Act  June  3,  1916,  c.  134,  §  24.)  Appointments  to  fill  va- 
cancies in  grade  of  second  lieutenant ;  order  of  appointment 
Vacancies  in  the  grade  of  second  lieutenant,  created  or  caused 
by  the  increases  due  to  this  Act,  in  any  fiscal  year  shall  be  filled 
by  appointment  in  the  following  order:  (1)  Of  cadets  graduated 
from  the  United  States  Military  Academy  during  the  preceding 
fiscal  year  for  whom  vacancies  did  not  become  available  during 
the  fiscal  year  in  which  they  were  graduated;  (2)  under  the  pro- 
visions of  existing  law,  of  enlisted  men,  including  officers  of  the 
Philippine  Scouts,  whose  fitness  for  promotion  shall  have  been 
determined  by  competitive  examination;  (3)  of  members  of  the 
Officers'  Reserve  Corps  between  the  ages  of  twenty-one  and  twen- 
ty-seven years ;  (4)  of  commissioned  officers  of  the  National  Guard 
between  the  ages  of  twenty-one  and  twenty-seven  years;'  (5)  of 
such  honor  graduates,  between  the  ages  of  twenty-one  and  twenty- 
seven  years,  of  distinguished  colleges  as  are  now  or  may  hereafter 
be  entitled  to  preference  by  general  orders  of  the  War  Depart- 
ment; and  (6)  of  candidates  from  civil  life  between  the  ages  of 
twenty-one  and  twenty-seven  years;  and  the  President  is  au- 
thorized to  make  the  necessary  rules  and  regulations  to  carry 
these  provisions  into  effect:  Provided,  That  any  such  original  va- 
cancies not  so  filled,  and  remaining  at  the  time  of  graduation  of  any 
class  at  the  United  States  Military  Academy,  may  be  filled  by  the 
appointment  of  members  of  that  class;  and  all  vacancies  in  the 
grade  of  second  lieutenant  not  created  or  caused  by  the  increases 
due  to  this  Act  shall  be  filled  as  provided  in  the  Act  making  ap- 
propriation for  the  support  of  the  Army,  approved  March  third, 
nineteen  hundred  and  eleven :  Provided  further.  That  enlisted  men 
of  the  Regular  Army  who  have  completed  one  year's  service  with 
an  organization  may  become  candidates  for  vacancies  in  the  grade 
of  second  lieutenant  created  or  caused  by  the  increases  due  to  the 
operation  of  this  Act.     (39  Stat.) 

This  was  a  part  of  section  24  of  "An  act  for  making  further  and  more  ef- 
fectual provision  for  the  national  defense,  and  for  other  purposes,"  cited  above. 
Previous  provisions  for  appointments  to  fill  vacancies  in  the  grade  of  second 
lieutenant  were  made  by  a  provision  of  Act  March  3,  1911,  c.  209,  ante,  §  1920. 
Provisions  for  the  appointment  of  certain  officers  of  the  Officers*  Reserve 
Corps  as  temporary  second  lieutenants  in  the  Regular  Army  are  contained  in 
$  52  of  this  act,  ante,  §  1881  p. 

See,  also,  R.  S.  §  1325,  post,  §  2246,  and  Act  Aug.  11,  1916,  c.  314,  post,  § 
2246a. 

§  1920b.  (Act  Jime  3,  1916,  c.  134,  §  23.)     Original  appointments  to 
grade  of  second  lieutenant  to  be  provisional. 

Heneafter  all  appointments  of  persons  other  than  graduates 
of  the  United  States  Military  Academy  to  the  grade  of  second 
lieutenant  in  the  Regular  Army  shall  be  provisional  for  a  period 
of  two  years,  at  the  close  of  which  period  such  appointments  shall 
be  made  permanent  if  the  appointees  shall  have  demonstrated,  un- 
der such  regulations  as  the  President  may  prescribe,  their  suita- 
bility and  moral,  professional,  and  physical  fitness  for  such  per- 
manent appointment,  but  should  any  appointee  fail  so  to  demon- 
strate his  suitability  and  fitness,  his  appointment  shall  terminate; 
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and  should  any  officer  become  eligible  for  promotion  to  a  vacancy 
in  a  higher  grade  and  qualify  therefor  before  the  expiration  of  two 
years  from  the  date  of  his  original  appointment,  he  shall  receive 
a  provisional  appointment  in  such  higher  grade,  which  appointment 
shall  be  made  permanent  when  he  shall  have  qualified  for  per- 
manent appointment  upon  the  expiration  of  two  years  from  the 
date  of  his  original  appointment,  or  shall  terminate  if  he  shall  fail 
so  to  qualify.    (39  Stat.) 

This  was  section  23  of  "An  act  for  making  further  and  more  effectual  pro- 
vision for  the  national  defense,  and  for  other  purposes,"  cited  above. 

§  1920c.  (Act  June  3,  1916,  c.  134,  §  24.)  Lineal  and  relative  rank 
of  officers  s^pointed  to  original  vacancies  in  grade  of  second 
lieutenant 

Officers  appointed  to  original  vacancies  in  the  grade  of  second 
lieutenant  created  or  caused  by  this  Act  shall  take  lineal  and  rela- 
tive rank  according  to  dates  of  appointment,  and  the  lineal  and 
relative  rank  of  second  lieutenants  appointed  on  the  same  date 
shall  be  determined  under  such  regulations  as  the  Secretary  of 
War  may  prescribe.    (39  Stat.) 

This  and  the  section  next  following  were  a  part  of  section  24  of  "An  act 
for  making  further  and  more  effectual  provision  for  the  national  defense,  and 
for  other  purposes,"  cited  above. 

§  1920d.  (Act  June  3,  1916,  c*  134,  §  24.)  Recommissioning  hon- 
orably discharged  officers. 
The  President  may  recommission  persons  who  have  heretofore 
held  commissions  in  the  Regular  Army  and  have  left  the  service 
honorably,  after  ascertaining  that  they  are  qualified  for  service 
physically,  morally,  and  as  to  age  and  military  fitness;  such 
recommissioned  officers  shall  take  rank  at  the  foot  of  the  respec- 
tive grades  which  they  held  at  the  time  of  their  separation  from  the 
Army.    (39  Stat.) 

See  note  to  §  1020c,  ante. 

§  1920e.  (Act  June  3,  1916,  c.  134,  §  53.)  Data  of  persons  quali- 
fied for  appointment  as  commissioned  officers  of  Army. 
The  Adjutant  General  of  the  Army  shall,  under  the  direction 
and  supervision  of  the  Secretary  of  War,  obtain,  compile,  and  keep 
continually  up  to  date  all  obtainable  information  as  to  the  names, 
ages,  addresses,  occupations,  and  qualifications  for  appointment  as 
commissioned  officers  of  the  Army,  in  time  of  war  or  other  emer- 
gency, of  men  of  suitable  ages  who,  by  reason  of  having  received 
military  training  in  civilian  educational  institutions  or  elsewhere, 
may  be  regarded  as  qualified  and  available  for  appointment  as 
such  commissioned  officers.     (39  Stat.) 

This  was  a  part  of  section  53  of  "An  act  for  making  further  and  more  ef- 
fectnal  provision  for  the  National  defense,  and  for  other  purposes,"  cited  above. 

§  1921.  (R.  S.  §  1219.)     Time  of  actual  service  considered  in  fixing 

rank. 
In  fixing  relative  rank  between  officers  of  the  same  grade  and  date 
of  appointment  and  commission,  the  time  which  each  may  have  ac- 
tually served  as  a  commissioned  officer  of  the  United  States,  whether 
continuously  or  at  different  periods,  shall  be  taken  into  account. 
And  in  computing  such  time,  no  distinction  shall  be  made  between 
service  as  a  commissioned  officer  in  the  Regular  Army  and  service 
since  the  19th  day  of  April,  1861,  in  the  volunteer  forces,  whether 
under  appointment  or  commission  from  the  President  or  from  the 
governor  of  a  State. 

Act  March  2,  1867.  c.  169,  §  1,  14  Stat.  434. 

Provisions  relating  to  the  rank  of  officers  of  the  volunteer  service  during  the 
War  of  the  Rebellion,  as  affected  by  the  date  of  muster  into  the  service,  and 
to  their  rights  and  the  rights  of  their  heirs  or  legal  representatives  to  pay, 
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emoluments,  and  pension,  were  made  by  Act  Feb.  24,  1897,  c  311,  29  Stat 
593.  But  no  claims  were  to  be  allowed  or  considered  under  said  act  after 
January  1,  1911,  by  a  provision  of  Act  April  19,  1910,  c.  174,  36  SUt.  324. 
and  said  Act  Feb.  24,  1897,  c  311,  is  therefore  omitted  as  no  longer  practi- 
cally operative. 

Persons  having  served  as  volunteers  subsequent  to  April  21,  1898,  appointed 
first  or  second  lieutenants  in  the  Regular  Army  under  Act  Feb.  2,  1901,  c 
192,  §  28,  took  rank  in  the  respective  grades  according  to  seniority  as  de- 
termined by  length  of  prior  commissioned  service;  and  no  person  appointed 
under  that  section  was  to  be  placed  above  another  in  the  same  grade  with 
longer  commissioned  service,  and  nothing  therein  was  to  change  the  relative 
rank  of  officers  theretofore  commissioned,  by  provisions  of  said  section,  ante. 
§  1912. 

The  same  credit  for  prior  commissioned  service  was  to  be  allowed  a  sec- 
ond lieutenant  of  the  Marine  Corps  appointed  second  lieutenant  of  artillery 
since  February  2,  1901,  in  determining  his  lineal  and  relative  rank,  as  to  a 
lieutenant  of  volunteers  appointed  under  said  Act  Feb.  2,  1901,  c.  192,  §  28, 
ante,  §  1912,  by  Act  Dec.  20,  1904,  c  20,  post,  §  1022. 

Officers  of  the  Medical  Department  were  to  take  rank  and  precedence  in 
accordance  with  date  of  commission  or  appointment,  by  a  provision  of  Act 
July  5, 1884,  c.  217,  ante,  {  1815. 

The  service  of  a  cadet  subsequently  appointed  to  the  Military  Academy  or 
to  the  Naval  Academy  is  not  to  be  counted  in  computing  the  length  of  serv- 
ice of  any  officer  of  the  Army,  by  Act  Aug.  24,  1912,  c.  391,  §  6,  post,  §  1923. 

The  lineal  rank  of  officers  of  the  line  in  each  arm,  and  the  record  of  service 
of  officers  promoted  from  the  ranks,  or  who  served  in  the  Volunteer  Army,  are 
to  be  given  in  the  Army  Register,  by  provisions  of  Act  June  18,  1878,  c.  263, 
§  2,  post,  §  1924. 

Notes  of  Decisions 


1.  Amendment  of  section. 

2.  "Appointment"    and    '*promotion." 
8.  "Actually  served." 

4.  Officers   Included. 

6.  Service  as  commissioned   officer. 

6.  Issue  of   commissions. 

7.  Enrollment  or  mustering  in. 

8.  Dates    of    commissions. 

9.  Service  In  volunteer  army. 
10.  Army   regulations. 

U.  Paymaster's   department. 

12.  Surgeons. 

1.  Amendment  of  eeotlon.— Legisla- 
tion supplementary  to  this  section,  be- 
ing section  2037,  post,  and  a  provision 
in  Act  March  3,  1899,  c  423,  30  Stat. 
1005,  did  not  impliedly  amend  that  sec- 
tion, nor  change  the  military  system 
of  the  United  States.  This  legislation 
was  in  the  nature  of  a  recognition  of 
an  equitable  claim  to  reimbursement 
for  services  which  were  rendered  after 
enlistment  and  before  muster  in  or  ac- 
ceptance of  commissions,  and  has  ref- 
erence only  to  volunteers  under  Act 
April  22,  1898,  c.  187,  30  Stat.  361. 
(1901)  23  Op.  Atty.  Gen.  406,  modify- 
ing (1900)  23  Op.  Atty.  Gen.  232, 
wherein  it  was  held  that  the  officers 
of  the  volunteer  or  immune  regiments 
referred  to  in  the  above-named  acts 
were,  in  the  interval  between  the  en- 
rollment and  muster  in  or  acceptance 
of  their  commissions,  in  the  United 
States  service  within  the  meaning  of 
this  soction.  (1901)  23  Op.  Atty.  Gen. 
406,  412. 

2.  "Appointment"  and  "promotion."— 

Appointment  is  the  selection  of  per- 
sons, not  in  the  army  at  the  time  of 
their  selection,  as  officers  of  it,  or  the 
designation  by  selection  of  an  officer 
already  in  the  army  to  a  vacancy  which 
is  not  required  by  law  or  the  regula- 
tions to  be  filled  by  promotion  accord- 
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ing  to  seniority.  Promotion  is  the  ad- 
vancement of  officers  already  in  the 
army,  according  to  seniority,  to  va- 
cancies happening  in  the  different  arms 
of  the  service  and  according  to  rules 
prescribed  by  law  or  by  regulations 
having  the  force  of  law.  Hence  the 
word  "appointment,"  in  this  section, 
comprehends  only  the  appointment  of 
an  officer  on  his  original  entry  into  the 
regular  service,  and  does  not  include 
his  appointment  on  promotion  thereaft- 
er made.  (1881)  17  Op.  Atty.  Gen. 
196,  dissenting  from  (1881)  17  Op. 
Atty.  Gen.  34.  And  the  mere  promo- 
tion of  two  officers  in  different  depart- 
ments of  the  army  does  not,  under 
this  section  and  section  2920,  post, 
disturb  their  preexisting  relative  rank. 
And  there  is  no  warrant,  therefore,  for 
holding  that  promotions  are  appoint- 
ments where  the  officers  promoted  are  in 
different  departments  of  the  Marine 
Corps,  but  are  not  appointments  where 
they  are  in  the  same  department. 
(1902)   24  ^p.  Atty.  Gen.  74. 

3.  "Actually  served."— The  term 
"actually  served,"  in  this  section,  is 
used  ex  industria,  and  is  intended  to 
prevent  any  service  purely  construc- 
tive in  its  character  from  affecting  the 
relation  between  officers  of  the  same 
date.     (1881)  17  Op.  Atty.  Gen.  52. 

4.  Officers  Included.— This  section 
does  not  purport  to  regulate  merely 
the  relative  rank  of  officers  in  the  same 
department  of  the  army,  but  is  in- 
tended to  fix  the  relative  rank  of  the 
various  officers  of  different  departments 
of  the  army.  (1902)  24  Op.  Atty. 
Gen.  74. 

5.  Servioe  as  commissioned  offloerd— 
In  fixing  relative  rank  between  officers 


Digitized  by 


Uoogle 


Ch.l) 


THB  ABMT 


§   1921 


of  the  same  grade,  this  section  does  not 
in  terms  require  that  the  officer  shall 
be  a  commissioned  officer,  but  only  that 
he  has  "served  as  a  commissioned  of- 
ficer." (1900)  23  Op.  Atty.  Gen.  232. 
But  it  has  been  held  constructive  serv- 
ice as  a  commissioned  officer  is  not  to 
be  considered.  (1881)  17  Op.  Atty. 
Gen.  52. 

6.  Issue  of  commissionsw— An  officer 
of  the  army  may  be  such  and  be  in  the 
service  of  the  United  States  without 
any  formal  commission  from  the  Presi- 
dent, and  his  grtide  and  rank  are  those 
of  a  commissioned  officer.  (1900)  23 
Op.  Atty.  Gen.  232. 

In  applying  this  section  to  the  case 
of  assistant  surgeons  who  are  entitled 
to  rank  as  captains  it  is  not  neces- 
sary to  issue  conunissions  to  such  as- 
sistant surgeons  as  captains.  The  of- 
fice to  which  they  are  already  commis- 
sioned is  that  of  assistant  surgeon; 
and  promotion  therein  (from  the  rank 
of  first  lieutenant  to  that  of  captain), 
consequent  upon  duration  of  service, 
results  by  mere  operation  of  law,  and 
does  not  require  any  action  by  the  ap- 
pointing power  to  effect  it.  (1880)  16 
Op.  Atty.  Gen.  652. 

7.  Enrollment  or  mustering  In.— The 

relative  rank  of  officers  in  the  military 
service  of  the  United  States,  under  this 
section  must  "be  determined  by  ref- 
erence to  the  time  of  muster  in,  and 
not  from  the  time  of  enrollment. 
(1901)  23  Op.  Atty.  (3en.  406,  modify- 
ing (1900)  23  Op.  Atty.  Gen.  232. 

8.  Dates  of  eommlssione.— Previous 
to  the  enactment  of  this  section,  rank  in 
any  grade  in  the  army  was  determined 
by  date  of  commission  or  appointment; 
and  where  commissions  were  of  the 
same  date,  then,  as  between  officers  of 
the  same  regiment  or  corps,  by  the  or- 
der of  appointment.  This  section  in- 
troduced a  new  rule,  cumulative  in  its 
character,  for  determining  relative  rank 
as  between  officers  "bavin i?  the  same 
grade  and  date  of  appointment  and 
commission,"  which,  as  regards  officers 
of  the  same  regiment  or  corps,  oper- 
ates only  where  such  officers,  being  of 
the  same  grade  and  date  of  appoint* 
ment  and  commission,  have  (one  or 
more)  "actually  served,  whether  con- 
tinuously or  at  different  periods,  as  a 
commissioned  officer  of  the  United 
States,"  etc.  Where  none  of  them, 
when  appointed,  had  thus  actually 
served,  the  former  rule  (i.  e.,  order  of 
appointment)  would  still  be  applicable 
in  fixing  their  relative  rank  in  the  corps. 
(1882)  17  Op.  Atty.  Gen.  362,  402. 
And  see  (1871)  13  Op.  Atty.  Gen.  441; 
(1881)  17  Op.  Atty.  Gen.  10.  See,  al- 
so (1879)  16  Op.  Atty.  Gen.  290.  hold- 
ing that  where  an  officer,  holding  a 
commission  as  second  lieutenant  of  in- 
fantry, being  on  the  list  of  unassigned 
officers,  received  and  accepted  a  com- 
mission as  second  lieutenant  in  the 
cavalry,  to  rank  from  the  date  of  his 


transfer,  and  was  thereafter  promoted 
in  ordinary  course  to  a  first  lieutenancy 
therein,  on  being  transferred  to  the 
cavalry,  was  not  entitled  to  take  rank 
from  the  date  of  his  commission  in  the 
infantry,  but  from  the  date  of  his  trans- 
fer, and  that  the  action  of  the  War 
Department  in  giving  his  new  commis- 
sion the  latter  date  was  correct,  and 
that  his  commission  as  an  infantry  of- 
ficer was  necessarily  vacated  by  his  ac- 
ceptance of  a  commission  in  the  cavalry. 
(1879)  16  Op.  Atty.  Gen.  290. 

9.  Service  in  volunteer  army.— Under 
Act  July  28,  1866.  c.  299,  $  17,  14  Stat. 
334,  an  assistant  surgeon  who  served 
as  such  less  than  three  years  in  the 
regular  army,  or  less  than  three  years 
in  the  volunteer  forces,  did  not  be- 
come immediately  entitled  to  the  rank 
of  captain,  although  his  volunteer  and 
regular  service,  when  combined,  may 
have  amounted  to  three  years.  But  by 
Ax?t  March  2,  1867,  c.  159,  S  2,  14  Stat 
435,  he  had  a  right  to  have  his  vol- 
unteer service  computed,  and  if  at  the 
date  of  that  act  this  service,  united 
with  his  service  in  the  regular  army, 
made  three  years,  he  would  be  entitled 
to  the  rank  of  captain.  This  provision, 
however,  did  not  operate  retrospective- 
ly, so  as  to  affect  or  alter  the  previous 
relations  of  the  officer  in  the  service. 
(1882)  17  Op.  Atty.  Gen.  402. 

10.  Army  regulations.— Construction 
of  Army  Regulations  1863,  par.  5,  see 
(1877)  15  Op.  Atty.  Gen.  411. 

11.  Paymaster's  department— Rela- 
tive rank  in  the  paymaster's  depart- 
ment of  the  army,  as  between  officers 
having  the  same  grade  and  date  of  ap- 
pointment and  commission,  is  regulat- 
ed by  this  section  and  section  2171, 
post,  and  is  determined  by  length  of 
service  as  a  commissioned  officer,  com- 
puted according  to  the  provisions  of 
said  sections.  (1881)  17  Op.  Atty. 
Gen.  10.  And  see  (1871)  13  Op.  Atty. 
Gen.  441. 

12.  Surgeons.- Where  certain  assist- 
ant surgeons  have  attained  the  rank  of 
captain  on  the  same  day,  but  their  ap- 
pointments and  commissions  were  not 
of  the  same  date,  their  relative  rank  as 
between  themselves  was  not  determined 
by  this  section,  but  by  the  date  and 
order  of  their  appointment.  (1882)  17 
Op.  Atty.  Gen.  362;  (1882)  Id.  402. 
Where  one  was  appointed  to  fill  an 
original  vacancy  in  the  grade  of  assist- 
ant surgeon  in  the  army,  and  he  accept- 
ed the  appointment,  having  previously 
served  as  a  medical  officer  of  volunteers 
for  more  than  three  years,  and  his  ap- 
pointment entitled  him  to  the  rank  of 
captain,  and  he  was  accordingly  noted 
as  of  that  rank  on  the  Army  Register, 
his  relative  rank  with  other  assistant 
surgeons  in  the  medical  corps  must  be 
determined  by  reference  to  the  rank 
conferred  by  his  appointment  (which 
was    that    of    captain)    and    the    date 
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thereof,  and  not  by  reference  to  the  f erred  thereby.  (1878)  16  Op.  Atty. 
date  of  his  appointment  as  assistant  Gen.  56;  (1878)  Id.  605;  (1880)  Id. 
surgeon,  irrespective  of  the  rank  con-      (352. 

§  1922.  (Act  Dec.  20,  1904,  c.  20.)  Prior  commissioned  service  in 
Marine  Corps  to  be  credited  in  determining  rank. 
Any  second  lieutenant  of  the  United  States  Marine  Corps  who 
may  have  been  appointed  second  lieutenant  of  artillery  since  the 
second  day  of  February,  nineteen  hundred  and  one,  and  prior  to 
the  passage  of  this  Act,  shall,  in  determining  his  lineal  and  rela- 
tive rank,  be  entitled  to  the  same  credit  for  prior  commissioned 
service  as  a  lieutenant  of  volunteers  appointed  under  the  Act  entitled 
"An  Act  to  increase  the  efficiency  of  the  permanent  military  establish- 
ment of  the  United  States,"  approved  February  second,  nineteen  hun- 
dred and  one.    (33  Stat.  595.) 

This  was  an  act  entitled  '*An  act  to  fix  the  rank  of  certain  officers  in  the 
Army.*' 

Act  Feb.  2,  1901,  c  192,  §  28,  mentioned  in  this  act,  which  provided  for 
credit  for  prior  commissioned  service  to  persons  app<^ted  first  or  second  lieu- 
tenant in  the  Regular  Army,  who  served  as  volunteers  subsequent  to  April  21, 
1898,  is  set  forth  ante,  f  1912. 

§  1923.  (Act  Aug.  24,  1912,  c.  391,  §  6.)     Service  as  cadet  not  to  be 
counted  in  computing  length  of  service. 

Hereafter  the  service  of  a  cadet  who  may  hereafter  be  appointed 
to  the  United  States  Military  Academy  or  to  the  Naval  Academy 
shall  not  be  counted  in  computing  for  any  purpose  the  length 
of  service  of  any  officer  of  the  Army.    (37  Stat.  594.) 

This  section  was  part  of  the  Army  appropriation  act  for  the  fiscal  year 
1913,  cited  above. 

Notes  of  Decisions 

Prior  decisions.— Prior  to  the  enact-  under  §  2101,  post     U.  S.  ▼.  Morton 

ment  of  this  section,  time  spent  in  the  (1884)  6  Sup.  Ct.  1,  3,  112  U.  S.  1,  28 

MUitary  Academy  by  a  cadet  was  con-  L.  Ed.  613,  affirming  (1884)  19  Ct  d, 

sidered  as  actual  time  of  service  in  the  200. 
army,  in  computing  his  increase  of  pay 

§  1924.  (Act  June  18,  1878,  c.  263,  §  2.)  Rank  and  military  serv- 
ice of  officers  of  the  line ;  mode  of  stating  in  Army  Register. 
In  every  Official  Army  Register  hereafter  issued,  the  lineal  rank 
of  all  officers  of  the  line  of  the  Army  shall  be  given  separately 
for  the  different  arms  of  the  service ;  And  if  the  officer  be  promoted 
from  the  ranks,  or  shall  have  served  in  the  volunteer  army,  either  as 
an  enlisted  man  or  officer,  his  service  as  a  private  and  non-com- 
missioned officer  shall  be  given,  and  in  addition  thereto  the  record  of 
his  service  as  volunteer.     (20  Stat.  149.) 

This  section  was  part  of  the  Army  appropriation  act  for  the  fiscal  year 
1879,  cited  above. 

§  1925.  (R.  S.  §  1209.)     Brevets. 

The  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
may,  in  time  of  war,  confer  commissions  by  brevet  upon  commis- 
sioned officers  of  the  Army,  for  distinguished  conduct  and  public 
service  in  presence  of  the  enemy. 

Act  July  6,  1812,  c.  137,  §  4,  2  Stat.  785.  Act  April  16,  1818,  c.  64,  §  2, 
3  Stat.  427.    Act  March  1,  1869,  c.  52,  §  2,  15  Stat.  281. 

Further  provisions  for  appointment  to  brevet  rank  were  made  by  Act  Feb. 
27,  1890.  c  20,  and  Act  Feb.  16,  1897,  c.  234,  post,  §§  1929-1932. 

Notes  of  Decisions 

Construction  of  section  in  generals—  cases  are  within  his  sound  discretion  to 

This    section    is    not    mandatory.      It  say  whether  the  gallant  actions,  merito- 

merely  authorizes  the  President  to  con-  rious  conduct,  and  the  service  in  one 

fer  brevet  rank  in  certain  cases.    Such  grade  of  10  years,  have  been  sufficiently 
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important  to  deserre  the  mark  of  dis-  -^  Indian    service.  — A    nomination 
tinction.     (1828)  2  Op.  Atty.  Gen.  71.  for    brevet    promotion,    by    reason    otf 
See,  also,  notes  to  f  1927,  post.  meritorious     service     in     engagements 
Distinguished    conduct,     etc.— Where  ^^^  ^^^  Indians,  was  within  the  stat- 
nominations  of  army  officers  for  promo-  ''*©»   ^^^t   consistently   with   its   provi- 
tion  by  brevet  had  been  pending  before  sions,  commissions  might  be  issued  to 
the   Senate   prior   to   the   date   of   the  any    of   the    officers    referred    to    who 
enactment  of  this  section   (Act  March  might  have  been  thus  nominated.    And 
1,  1869,  c.  52),  but  were  not  confirmed  such  promotion  is  to  be  viewed  as  con- 
by  that  body  until  that  date,  if  the  of-  f erred   **in   time   of  war."      (1869)    13 
ficers  were  not  nominated  by  reason  of  Op.  Atty.  Gen.  31. 
"distinguished  conduct  and  public  serv- 
ice in  the  presence  of  the  enemy,"  they  Cited     without     definite     application, 
could  not  be  commissioned.     (1869)  13  Pope  v.  U.  S.  (1884)  19  Ct.  CL  693. 
Op.  Atty.  Gen.  31. 

§  1926.  (R.  S.  §  1210.)     Date  of  brevet  commission. 

Brevet  commissions  shall  bear  date  from  the  particular  action  or 
service  for  which  the  officers  were  brevetted. 
Act  March  1,  1869,  c.  52,  S  2,  15  Stat.  281. 

Brevet  commissions  for  services  against  Indians,  under  Act  Feb.  27,  1890, 
c  20,  f  2,  post,  S  1930,  bear  date  only  from  the  passage  of  the  act 

Cited    without    definite    application, 
Pope  V.  U.  S.  (1884)  19  Ct  CI.  693. 

§  1927.  (R.  S.  §  1211.)  Assignment  to  duty  according  to  brevet 
rank. 
Officers  may  be  assigned  to  duty  or  command  according  to  their 
brevet  rank  by  special  assignment  of  the  President ;  and  brevet  ranl^ 
shall  not  entitle  an  officer  to  precedence  or  command  except  when 
so  assigned. 

Act  AprU  16,  1818,  c.  64.  f  1,  3  Stat.  427.  Act  March  8,  1869,  c.  124, 
S  7,  15  Stat.  318. 

Officers  were  to  be  assigned  to  duty  or  command  according  to  brevet  rank 
only  when  actually  engaged  in  hostilities,  by  a  provision  of  Act  March  3, 
1883,  c.  93,  §  1,  post  S  1928. 

Notes  of  Dedflions 

Time  of  taking  effect  of  brevet  ranlc.  special  assignment  of  the  President,  he 

—Brevet  ranlc  taltes  effect  whenever  by  is,  while  thus  assigned,  entitled  to  pre- 

special  assignment  the  brevet  officer  is  cedence  and  command  according  to  his 

invested    with    a    separate    command,  brevet  commission,   even  over  an  offi- 

comprising  troops  of  different  corps  at  cer  holding  a  full   commission   of  the 

a  particular  post     (1823)  1  Op.  Atty.  same  rank  as  the  brevet,  but  of  junior 

Gen.  604.  date.      (1881)    17   Op.   Atty.   Gen.   39. 

Where  a  brevet  commission  in  the  Brevet  rank  does  not  entitle  the  hold- 
army  is  conferred  upon  a  party,  to  take  er  to  corresponding  pay  or  command, 
rank  from  a  prior  date,  the  pay  and  except  under  special  circumstances  de- 
emoluments  of  the  rank  conferred  fol-  fined  by  law.  When  an  officer  holding 
low  as  an  incident  from  this  date,  when-  rank  by  brevet  receives  a  regular  com- 
ever  the  party  has  rendered  services  mission  of  the  same  grade,  he  is  said  to 
according  to  that  rank.  U.  S.  v.  Vinton  be  promoted.  U.  S.  v.  Hunt  (1871) 
(1836)  Fed.  Cas.  No.  16,624.  14  Wall.  550,  552,  20  L.  Ed.  739. 

Precedence,    command,    and    pay.—         Cited    without    definite    application, 
Where   an   army   officer   is   placed   on      Pope  v.  U.  S.  (1884)  19  Ct  CI.  693. 
duty  according  to  his  brevet  rank  by 

§  1928.  (Act  March  3,  1883,  c.  93,  §  1.)     Assignment  to  duty  ac-   . 
cording  to  brevet  rank  only  during  hostilities. 

Officers  of  the  Army  shall  only  be  assigned  to  duty  or  command 
according  to  their  brevet  rank  when  actually  engaged  in  hostilities. 
(22  Stat.  457.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  the  Army  in  the 
Army  appropriation  act  for  the  fiscal  year  1884,  cited  above. 

§  1929.  (Act  Feb.  27,  1890,  c.  20,  §  1.)     Brevets  for  services  against 
Indians. 

That  the  President  of  the  United  States  be,  and  he  is  hereby, 
authorized  and  empowered,  at  his  discretion,  to  nominate,  and  by 
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and  with  the  advice  and  consent  of  the  Senate,  to  appoint  to  brevet 
rank  all  officers  of  the  United  States  Army,  now  on  the  active  or 
retired  list,  who  by  their  department  commander,  and  with  the  con- 
currence of  the  commanding  general  of  the  Army,  have  been  or 
may  be  recommended  for  gallant  service  in  action  against  hostile 
Indians  since  January  first,  eighteen  hundred  and  sixty-seven.  (26 
Stat.  13.) 

This  section  and  the  two  sections  next  following  were  an  act  entitled  "An 

act  to  authorize  the  President  to  confer  brevet  rank  on  officers  of  the  United 

States  Army  for  gallant  services  in  Indian  campaigns.*' 

§  1930.  (Act  Feb.  27,  1890,  c.  20,  §  2.)     Date  of  brevet  commissions 
imder  provisions  of  act. 

Such  brevet  commissions  as  may  be  issued  under  the  provisions 
of  this  act  shall  bear  date  only  from  the  passage  of  this  act:  Pro- 
vided, however,  that  the  date  of  the  particular  heroic  act  for  which 
the  officer  is  promoted  shall  appear  in  his  commission.  (26  Stat. 
13.) 

§  1931.  (Act  Feb.  27,  1890,  c.  20,  §  3.)  Brevet  to  cbnfcr  no  privi- 
lege of  precedence  or  command. 
Brevet  rank  shall  be  considered  strictly  honorary,  and  shall  con- 
fer no  privilege  of  precedence  or  command  not  already  provided  for 
in  the  statutes  which  embody  the  rules  and  articles  governing  the 
Army  of  the  United  States.     (26  Stat.  14.) 

§  1932.  (Act  Feb.  16,  1897,  c.  234.)  Brevets  for  service  in  volun- 
teer forces. 
All  officers  of  the  Regular  Army  of  the  United  States,  active  or 
retired,  who  served  in  the  volunteer  forces  during  the  late  war,  may, 
at  the  discretion  of  the  President,  receive  a  brevet  in  the  Regular 
Army  equal  to  the  highest  rank  held  or  the  highest  brevet  received 
in  the  said  volunteer  forces  and  be  commissioned  accordingly  as  of 
the  date  of  such  brevet :  Provided,  That  they  have  not  already  re- 
ceived a  brevet  of  equal  or  higher  grade  in  the  Regular  Army.  (29 
Stat.  530.) 

This  act  was  entitled  "An  act  to  provide  for  appointment  by  brevet  of  ac- 
tive or  retired  officers  of  the  United  States  Army.*' 

N«tes  of  Deotslons 

Effect  of  brevet  In  volunteer  service. 

-See    (1881)    17    Op.    Atty.    Gen.    8; 
(1881)  Id.  46. 

§  1933.  (R.  S.  §  1212.)     Uniform  and  title  [of  brevctted  officers]. 

No  officer  shall  be  entitled,  on  account  of  having  been  brevetted, 
to  wear,  while  on  duty,  any  uniform  other  than  that  of  his  actual 
rank;  and  no  officer  shall  be  addressed  in  orders  or  official  com- 
munications by  any  title  other  than  that  of  his  actual  rank. 

Act  July  15,  1870,  c.  294,  f  16,  16  Stat.  319. 

Privileges  bs  to  bearing  the  official  title  and  wearing  the  uniform  of  the 
highest  grade  held  were  allowed  to  officers  honorably  discharged,  etc.,  or  re- 
tired, by  E.  S.  §§  1226,  1227,  and  subsequent  provisions,  post,  §  1934. 

Cited    without    definite    applhation. 

Cloud  V.  U.  S.  (1907)  43  Ct  CL  69. 

§  1934.  (R.  S.  §  1226.)  Privileges  on  account  of  volunteer  serv- 
ice during  rebellion. 
All  officers  who  have  served  during  the  rebellion  as  volunteers  in 
the  Army  of  the  United  States,  and  have  been  honorably  mustered 
out  of  the  volunteer  service,  shall  be  entitled  to  bear  the  official 
title,  and,  upon  occasions  of  ceremony,  to  wear  the  uniform  of  the 
highest  grade  they  have  held,  by  brevet  or  other  commissions,  in 
the  volunteer  service.    The  highest  volunteer  rank  which  has  been 

(3756) 

Digitized  by  VjOOQIC 


Ch.  1)  THE  ARMY  §   1937 

held  by  officers  of  the  Regular  Army  shall  be  entered,  with  their 
names  respectively,  upon  the  Army  Register.  But  these  privileges 
shall  not  entitle  any  officer  to  command,  pay,  or  emoluments. 

Act  July  28,  1866,  c.  299,  §  34,  14  Stat.  337. 

Similar  privileges  were  allowed  to  officers  of  the  Regular  Army  during  the 
rebellion,  by  Act  Feb.  4,  1897,  c.  146,  post,  §  1935. 

The  wearing  of  the  duly  prescribed  uniform  of  the  United  States  Army,  Navy, 
or  Marine  Corps,  or  any  distinctive  part  of  such  uniform,  or  a  uniform  sim- 
ilar in  any  part  to  a  distinctive  part  of  said  duly  prescribed  uniforms,  by  any 
person  not  an  officer  or  enlisted  man  of  the  United  States  Army.  Navy,  or 
Marine  Corps,  was  prohibited  by  Act  June  3,  1916,  c.  134,  §  125,  post,  f 
1949a.  Said  prohibition  was  not  to  be  construed  to  prevent  persons  who,  in 
time  of  war,  have  served  honorably  as  officers  of  the  United  States  Army,  Navy, 
or  Marine  Corps,  Regular  or  Volunteer,  and  whpse  most  recent  service  was 
terminated  by  an  honorable  discharge,  muster  out,  or  resignation,  from  wear- 
ing, upon  occasions  of  ceremony,  the  uniform  of  the  highest  grade  they  have 
held  by  brevet  or  other  commission  in  such  Regular  or  Volunteer  Army,  by  a 
proviso  annexed  to  said  section. 

§  1935.  (Act  Feb.  4,  1897,  c.  146.)  Privileges  on  account  of  service 
in  Regular  Army  during  rebellion. 
All  officers  who  have  served  during  the  rebellion  as  officers  of 
the  Regular  Army  of  the  United  States,  and  have  been  honorably 
discharged  or  resigned  from  the  service,  shall  be  entitled  to  bear 
the  official  title  and,  upon  occasions  of  ceremony,  to  wear  the  uni- 
form of  the  highest  grade  they  have  held,  by  brevet  or  other  com- 
mission, as  is  now  authorized  for  officers  of  volunteers  by  section 
twelve  hundred  and  twenty-six,  Revised  Statutes.    (29  Stat.  511.) 

This  was  an  act  entitled  *'An  act  to  authorize  oflScers  who  served  during  the 
war  of  the  rebellion  in  the  Regular  Army  to  bear  the  title,  and  on  occasions 
of  ceremony,  wear  the  uniform  of  their  highest  rank." 

Similar  privileges  were  allowed  to  officers  of  the  Regular  or  Volunteer  Army 
during  or  since  the  war  with  Spain,  by  Act  Feb.  2,  1901,  c.  192,  |  34,  post, 
i  1936. 

See  nbtes  to  J  1934,  ante. 

§  1936.  (Act  Feb.  2,  1901,  c.  192,  §  34.)  Privileges  on  account  of 
service  during  or  since  war  with  Spain. 
All  officers  who  have  served  during  the  war  with  Spain,  or  since, 
as  officers  of  the  Regular  or  Volunteer  Army  of  the  United  States, 
and  have  been  honorably  discharged  from  the  service  by  resigna- 
tion or  otherwise,  shall  be  entitled  to  bear  the  official  title  and,  upon 
occasions  of  ceremony,  to  wear  the  uniform  of  the  highest  grade 
they  have  held  by  brevet  or  other  commission  in  the  regular  or 
volunteer  service.    (31  Stat.  757.) 

This  section  was  part  of  the  act  to  increase  the  efficiency  of  the  permanent 
military  establishment,  cited  above. 

Similar  provisions  were  allowed  to  officers  who  served  during  the  Rebellion 
as  volunteers,  by  R.  S.  §  1226,  ante,  §  1934. 

See  notes  to  §  1934,  ante. 

§  1937.  (Res.  July  12,  1862,  No.  52.)  Medals  of  honor  for  distin- 
guished  services. 
That  the  President  of  the  United  States  be,  and  he  is  hereby, 
authorized  to  cause  two  thousand  "medals  of  honor"  to  be  prepared 
with  suitable  emblematic  devices,  and  to  direct  that  the  same  be 
presented,  in  the  name  of  Congress,  to  such  non-commissioned  of- 
ficers and  privates  as  shall  most  distinguish  themselves  by  their 
gallantry  in  action,  and  other  soldier-like  qualities,  during  the 
present  insurrection.     (12  Stat.  623.) 

The  provisions  of  this  resolution,  as  originaUy  enacted,  might  be  regarded  as 
temporary  merely  and  as  executed  as  soon  as  its  provisions  had  been  carried 
out;    but  subsequent  provisions  for  replacing  the  medals,  etc.,  of  a  more  per- 
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uianent  nature,  were  made  by  Act  April  23,  1904,  c  1485,  and  Res.  Feb.  27, 
1907,  No.  17,  post,  §§  1940,  1941. 

Further  provisions  for  additional  medals  of  honor,  as  authorized  by  this  sec- 
tion, were  made  by  Act  March  3,  1863,  c.  79,  §  0,  post,  §  1938.  Said  section 
might  also  be  regarded  as  temporary  merely  and  as  executed  as  soon  as  its 
provisions  had  been  carried  out,  but  for  the  reason  that  this  section  is  includ- 
ed in  this  compilation  as  permanent. 

Provisions  for  the  issue  of  rosettes  and  ribbons  to  holders  of  medals  of  honor 
issued  under  this  section  and  section  1938,  post,  were  made  by  Res.  May  2, 
1896,  No.  51,  post,  §  1939. 

Provisions  for  the  issue  of  additional  medals  of  honor,  to  be  presented  to 
such  officers,  noncommissioned  officers,  and  privates  as  had  most  distinguished 
themselves,  or  might  thereafter  distinguish  themselves,  by  gallantry  in  action, 
and  for  the  use  of  the  medals  so  authorized  to  replace  medals  issued  under  this 
section  and  §  1938,  post,  were  made  by  provisions  of  Act  April  23,  1904,  c. 
1485,  post,  §  1940. 

The  holders  of  medals  of  honor  issued  under  the  provisions  of  this  section 
and  §  1938,  post,  were  not  required  to  surrender  their  medals  in  case  they  were 
replaced  as  provided  for  by  §  1940,  post,  and  wherever  such  medals  had  been 
surrendered  they  were  to  be  returned,  by  Res.  Feb.  27,  1907,  No.  17,  post,  § 
1941. 

Act  June  3,  1916,  c.  134,  S  122,  post,  §  1940a,  provides  for  a  board  to  investi- 
gate and  report  upon  past  awards  of  congressional  medals  of  honor,  to  deter- 
mine what  medals,  if  any,  have  been  awarded  for  any  cause  other  than  dis- 
tinguished conduct  in  action  involving  actual  conflict  with  an  enemy,  and,  if 
so,  to  strike  the  name  of  the  recipient  from  the  official  medal  of  honor  list,  and 
makes  it  a  misdemeanor  for  such  recipient  to  publicly  wear  or  display  such 
medal,  and  requires  the  return  of  such  medal  to  the  War  Department  for  can- 
cellation. 

Provisions  similar  to  those  of  this  resolution,  and  of  subsequent  acts  and 
resolutions,  for  medals  of  honor,  etc.,  for  officers  and  men  of  the  Navy,  are 
set  forth  under  Title  XV,  "The  Navy,"  c.  4,  §§  2713-2715. 

An  Army  and  Navy  medal  of  honor  roll  wag  established  by  Act  April  27, 
1916,  c.  88.  Section  1  of  said  act,  post,  §  1941a,  enumerates  the  persons 
eligible  to  such  roll,  and  prescribes  the  method  of  their  entry  thereon.  Section 
2,  post,  §  1941b,  prescribes  the  duties  of  the  Secretary  of  War  and  the  Secre- 
tary of  the  Navy  relative  to  said  roll,  and  provides  for  the  issue  of  certificates 
to  persons  whose  names  are  entered  on  the  roll,  and  provides  for  the  delivery 
to  the  Commissioner  of  Pensions  of  copies  of  such  certificates,  whfch  shall  be 
authority  for  the  payment  of  the  special  pension  provided  for  by  subsequent 
sections  of  the  act.  Sections  3  and  4  of  the  act,  post,  ff  1941c,  1941e,  pro- 
vide for  the  pension  to  be  paid  to  persons  enrolled  on  the  roll.  Section  3  of 
the  act  was  amended  as  to  appropriation  from  which  said  pension  is  to  be  paid 
by  a  provision  of  Act  June  30,  1916,  c.  194,  post,  §  1941d. 

Appropriations  for  furnishing  a  national  trophy  and  medals  and  other 
prizes  for  annual  rifle  contests  ^are  made  in  the  recent  Army  appropriation  acts. 
The  provision  for  the  fiscal  year  1917,  by  Act  Aug.  29,  1916,  c.  418,  S  1,  39 
Stat.,  was  as  follows: 

"National  trophy  and  medals  for  rifle  contests:  For  the  purpose  of  furnish- 
ing a  national  trophy  and  medals  and  other  prizes  to  be  provided  and  contested 
for  annually,  under  such  regulations  as  may  be  prescribed  by  the  Secretary  of 
War,  said  contesl  to  be  open  to  the  Army,  Navy,  Marine  Corps,  and  the  Na- 
tional Guard  or  Organized  Militia  of  the  several  States,  Territories,  and  of  the 
District  of  Columbia,  members  of  rifle  clubs,  and  civilians,  and  for  the  cost  of 
the  trophy,  prizes,  and  medals  herein  provided  for,  and  for  the  promotion  of 
rifle  practice  throughout  the  United  States,  including  the  reimbursement  of 
necessary  expenses  of  members  of  the  National  Board  for  the  Promotion  of 
Rifle  Practice,  to  be  expended  for  the  purposes  hereinbefore  prescribed  under 
the  direction  of  the  Secretary  of  War,  $10,000." 

N«tefl  of  Decisions 

See  notes  to  S§  1938,  1940,  post 

§  1938.  (Act  March  3,  1863,  c.  79,  §  6.)  Additional  medals  of 
honor  for  distinguished  services. 
That  the  President  cause  to  be  struck  from  the  dies  recently  pre- 
pared at  the  United  States  mint  for  that  purpose,  "Medals  of  Hon- 
or" additional  to  those  authorized  by  the  act  [Resolution]  of  July 
twelfth,  eighteen  hundred  and  sixty-two,  and  present  the  same  to 
such  officers,  non-commissioned  officers,  and  privates  as  have  most 
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distinguished  or  who  may  hereafter  most  distinguish  themselves 
in  action.    (12  Stat.  751.) 

This  section  was  part  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1864,  cited  above. 

Res.  July  12,  1862,  No.  52,  mentioned  in  this  section,  is  set  forth  ante,  | 
1937. 
See  said  {  1937,  ante,  and  notes  thereunder. 

Notes  of  DeoisioM 

See,  also,  notes  to  §  1940,  post.  ed  States  who  has  distinguished  himself 
Delay  in  applloation.— A  claim  for  a  ^  action,  notwithstanding  he  is  not  in 
medal  of  honor  should  not  be  enter-  the  military  service  at  the  time  the 
tained  where  there  was  an  unexplained  case  reaches  the  President  for  consid- 
delay  of  28  years  in  presenting  the  eration,  provided  the  application  or  rec- 
claim,  and  it  was  unaccompanied  by  ommendation  therefor  was  made  while 
any  ofScial  evidence  of  the  statements  -  he  was  in  the  military  service.  But  a 
made.  (1892)  20  Op.  Atty.  Gen.  421.  medal  cannot  be  awarded  where  the 
Time  within  which  medal  may  be  application  or  recommendation  there- 
awarded.— The  President  may  present  for  is  made  after  the  officer  or  private 
a  medal  of  honor  to  an  officer  or  pri-  has  been  discharged  from  the  military 
Tate  in  the  military  service  of  the  Unit-  service.     (1903)  24  Op.  Atty.  Gen.  580. 

§  1939.  (Res.  May  2,  1896,  No.  51.)     Rosettes  and  ribbons  to  be 

issued  to  holders  of  medals  of  honor. 
That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized  to 
issue  to  any  person  to  whom  a  medal  of  honor  has  been  awarded, 
or  may  hereafter  be  awarded,  under  the  provisions  of  the  Joint 
Resolution  approved  July  twelfth,  eighteen  hundred  and  sixty-two, 
and  the  Act  approved  March  third,  eighteen  hundred  and  sixty- 
three,  a  rosette  or  knot  to  be  worn  in  lieu  of  the  medal,  and  a  rib- 
bon to  be  worn  with  the  medal;  said  rosette  or  knot  and  ribbon 
to  be  each  of  a  pattern  to  be  prescribed  and  established  by  the 
President  of  the  United  States,  and  any  appropriation  that  may 
hereafter  be  available  for  the  contingent  expenses  of  the  War  De- 
partment is  hereby  made  available  for  the  purposes  of  this  Act: 
Provided,  That  whenever  a  ribbon  issued  under  the  provisions  of 
this  Act  shall  have  been  lost,  destroyed,  or  rendered  unfit  for  use, 
without  fault  or  neglect  on  the  part  of  the  person  to  whom  it  was 
issued,  the  Secretary  of  War  shall  cause  a  new  ribbon  to  be  issued 
to  such  person  without  charge  therefor.     (29  Stat.  473.) 

Res.  July  12,  1862,  No.  52,  and  Act  March  3,  1863,  c  79,  f  6,  mentioned  in 
this  resolution,  are  set  forth  ante,  §§  1937,  1938. 

See  said  §  1937,  ante,  and  notes  thereunder. 

§  1940.  (Act  April  23,  1904,  c.  1485.)  Additional  medals  of  honor 
for  distinguished  gallantry  in  action ;  issue  of  medals,  etc.,  to 
replace  those  issued  under  previous  provisions. 
For  three  thousand  medals  of  honor  to  be  prepared,  with  suitable 
emblematic  devices,  upon  the  design  of  the  medal  of  honor  heretofore 
issued,  or  upon  an  improved  design,  together  with  appropriate  rosettes 
or  other  insignia  to  be  worn  in  lieu  of  the  medal,  and  to  be  presented 
by  direction  of  the  President,  and  in  the  name  of  Congress,  to  such 
officers,  noncommissioned  officers,  and  privates  as  have  most  distin- 
guished, or  may  hereafter  most  distinguish,  themselves  by  their  gal- 
lantry in  action,  *  *:  Provided,  That  the  Secretary  of  War 
be,  and  he  is  hereby,  authorized  and  directed  to  use  so  many  of 
the  medals  and  rosettes  or  other  insignia  provided  for  by  this  Act 
as  may  be  necessary  to  replace  the  medals  that  have  been  issued  under 
die  joint  resolution  of  Congress  approved  July  twelfth,  eighteen  hun- 
dred and  sixty-two,  and  section  six  of  the  Act  of  Congress  approved 
March  third,  eighteen  hundred  and  sixty-three :  And  provided  further, 
That  whenever  it  shall  appear  from  official  records  in  the  War  Depart- 
ment that  any  officer  or  enlisted  man  of  the  Army  so  distinguished 
himself  in  action  as  to  entitle  him  to  the  award  of  the  Congressional 
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medal  of  honor  under  the  provisions  of  the  sixth  section  of  the  Act  of 
Congress  approved  March  third,  eighteen  hundred  and  sixty-three, 
entitled,  "An  Act  making  appropriations  for  the  sundry  civil  expenses 
of  the  Government  for  the  year  ending  June  thirtieth,  eighteen  hun- 
dred and  sixty-four,  and  for  the  year  ending  the  thirtieth  of  June, 
eighteen  hundred  and  sixty-three,  and  for  other  purposes,"  the  fact 
that  the  person  who  so  distinguished  himself  has  since  become  sepa- 
rated from  the  military  service,  or  that  the  award  of  the  medal  to  him 
was  not  specifically  recommended  or  applied  for  while  he  was  in  the 
said  service,  shall  not  be  held  to  prevent  the  award  and  presentation 
of  the  medal  to  such  person  under  the  provisions  of  the  law  hereinbe- 
fore cited.     (33  Stat.  274.) 

These  were  provisions  of  the  Army  appropriation  act  for  the  fiscal  year 
1905,  cited  above. 

Res.  July  12,  1862,  No.  62,  and  Act  March  3.  1863,  c.  79,  §  6,  mentioned  in 
these  provisions,  are  set  forth  ante,  §§  1937,  1938. 

See  said  §  1937,  ante,  and  notes  thereunder. 

Notes  of  Decisions 
Replaoing  medals  previously  issued.—  of  the  Secretary  of  War,  in  replacing 
In  (1905)  25  Op.  Atty.  Gen.  529,  it  the  medals  issued  to  oflScers  and  pri- 
was  held  that  the  word  "replace,"  as  vates  for  gallantry  in  action,  under  sec- 
used  in  this  section,  implies  the  loss,  tions  1937,  1938,  ante,  to  allow  a  par- 
destruction,  or  surrender  of  the  old  ticular  grantee,  who  is  entitled  to  a 
medal;  that  it  was  optional  with  the  new  medal,  to  receive  it  and  at  the 
holder  of  a  medal  whether  he  should  same  time  retain  the  old  medal  in  his 
surrender  his  old  medal  for  the  new;  possession.  But  see  f  1941,  post, 
but  that  it  was  not  within  the  authority 

§  1940a.  (Act  June  3,  1916,  c.  134,  §  122.)     Investigations  concern- 
ing medals  of  honor. 

A  board  to  consist  of  five  general  officers  on  the  retired  list  of  the 
Army  shall  be  convened  by  the  Secretary  of  War,  within  sixty  days 
after  the  approval  of  this  Act,  for  the  purpose  of  investigating  and 
reporting  upon  past  awards  or  issues  of  the  so-called  congressional 
medal  of  honor  by  or  through  the  War  Department ;  this  with  a 
view  to  ascertain  what  medals  of  honor,  if  any,  have  been  awarded 
or  issued  for  any  cause  other  than  distinguished  conduct  by  an 
officer  or  enlisted  man  in  action  involving  actual  conflict  with  an 
enemy  by  such  officer  or  enlisted  man  or  by  troops  with  which  he 
was  serving  at  the  time  of  such  action.  And  in  any  case  in  which 
said  board  shall  find  and  report  that  said  medal  was  issued  for  any 
cause  other  than  that  hereinbefore  specified  the  name  of  the  re- 
cipient of  the  medal  so  issued  shall  be  stricken  permanently  from 
the  official  medal  of  honor  list.  It  shall  be  a  misdemeanor  for  him 
to  wear  or  publicly  display  said  medal,  and,  if  he  shall  still  be  in 
the  Army,  he  shall  be  required  to  return  said  medal  to  the  War  De- 
partment for  cancellation.  Said  board  shall  have  full  and  free  access 
to  and  use  of  all  records  pertaining  to  the  award  or  issue  of  medals 
of  honor  by  or  through  the  War  Department.  The  actual  and 
necessary  expenses  of  said  board  and  its  members  shall  be  paid  out 
of  any  appropriations  available  for  contingent  expenses  of  the 
Army  of  the  War  Department.    (39  Stat.) 

This  was  section  122  of  **An  act  for  making  further  and  more  effectual  pro- 
vision for  the  national  defense,  and  for  other  purposes,"  cited  above. 

The  medals  of  honor,  mentioned  in  this  section,  were  authorized  by  Res. 
July  12,  1862,  No.  52,  Act  March  3,  1863,  c.  79,  §  6,  Res.  May  2,  1896,  No. 
61.  and  Act  April  23,  1904,  c.  1485,  ante,  §§  1937-1940. 

§  1941.  (Res.  Feb.  27,  1907,  No.  17.)     Medals  of  honor  replaced  not 

required  to  be  surrendered. 
The  holders  of  medals  of  honor  under  the  Act  approved  July 
twelfth,  eighteen  hundred  and  sixty-two,  and  section  six  of  the 
Act  approved  March  third,  eighteen  hundred  and  sixty-three,  shall 
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not  be  required  to  surrender  such  medals  in  case  such  medals  are 
replaced,  in  pursuance  of  the  provisions  of  the  Act  of  Congress  approv- 
ed April  twenty-third,  nineteen  hundred  and  four ;  and  that  wherever 
the  holders  of  such  medals  of  honor  have  surrendered  them,  in  order  to 
receive  the  medals  provided  for  by  said  Act  approved  April  twenty- 
third,  nineteen  hundred  and  four,  such  medals  shall  be  returned  to 
them :  Provided,  That  no  recipient  of  both  medals  shall  wear  both  med- 
als at  the  same  time.    (34  Stat.  1422.) 

Ree.  July  12,  1862,  No.  62,  Act  March  3,  1863,  c.  79,  §  6,  and  Act  April  23, 

1904,  c.  1485,  mentioned  in  this  resolution,  are  set  forth  ante,  §§  1937,  1938, 

1940. 
See  said  §  1937,  ante,  and  notes  thereunder. 

§  1941a.  (Act  April  27,  1916,  c.  88,  §  1.)     Army  and  Navy  medal 
of  honor  roll ;  persons  eligible ;  applications  for  entry  on. 
There  is  hereby  established  in  the  War  Department  and  Navy 
Department,  respectively,  a  roll  designated  as  "the  Army  and  Navy 
medal  of  honor  roll."    Upon  written  application  made  to  the  Sec- 
retary of  the  proper  department,  and  subject  to  the  conditions 
and  requirements  hereinafter  contained,  the   name   of  each  sur- 
viving person  who  has  served  in  the  military  or  naval  service  of 
the  United  States  in  any  war,  who  has  attained  or  shall  attain  the 
age  of  sixty-five  years,  and  who  has  been  awarded  a  medal  of 
honor  for  having  in  action  involving  actual  conflict  with  an  enemy 
distinguished  himself   conspicuously   by  gallantry   or  intrepidity,   at 
the  risk  of  his  life,  above  and  beyond  the  call  of  duty,  and  who  was 
honorably  discharged   from   service  by  muster  out,   resignation, 
or  otherwise,  shall  be,  by  the  Secretary  of  the  proper  department, 
entered  and  recorded  on  said  roll.    Applications  for  entry  on  said 
roll  shall  be  made  in  such  form  and  under  such  regulations  as 
shall  be  prescribed  by  the  War  Department  and  Navy  Depart- 
ment, respectively,  and  proper  blanks  and  instructions  shall  be, 
by  the  proper  Secretary,  furnished  without  charge  upon  request 
made  by  any  person  claiming  the  benefits  of  this  Act.    (39  Stat.) 
This  section,  and  sections  1941b,  1941c,  1941e,  post,  were  "An  act  to  es- 
tablish in  the  War  Department  and  in  the  Navy  Department,  respectively,  a 
roll,  designated  as  *the  Army  and  Navy  medal  of  honor  roll,'  and  for  other  pur- 
poses," cited  above. 

Previous  provisions  relating  to  Army  medals  of  honor  are  set  forth  ante,  §§ 
1937-1941. 
See  said  f  1937,  ante,  and  notes  thereunder. 

§  1941b.  (Act  April  27,  1916,  c.  88,  §  2.)  Army  and  Navy  medal 
of  honor  roll ;  duties  of  Secretaries  of  War  and  Navy ;  certifi- 
cates to  persons  enrolled. 
It  shall  be  the  duty  of  the  Secretary  of  War  and  of  the  Secretary 
of  the  Navy  to  carry  this  Act  into  effect  and  to  decide  whether 
each  applicant,  under  this  Act,  in  his  department  is  entitled  to 
the  benefit  of  this  Act.  If  the  official  award  of  the  medal  of  honor 
to  the  applicant,  or  the  official  notice  to  him  thereof,  shall  ap- 
pear to  show  that  the  medal  of  honor  was  awarded  to  the  appli- 
cant for  such  an  act  as  is  required  by  the  provisions  of  this  Act,  it 
shall  be  deemed  sufficient  to  entitle  the  applicant  to  such  special 
pension  without  further  investigation.  Otherwise  all  official  cor- 
respondence, orders,  reports,  recommendations,  requests,  and  other 
evidence  now  on  file  in  any  public  office  or  department  shall  be 
considered.  A  certificate  of  service  and  of  the  act  of  heroism, 
gallantry,  bravery,  or  intrepidity  for  which  the  medal  of  honor 
was  awarded,  and  of  enrollment  under  this  Act,  and  of  the  right 
of  the  special  pensioner  to  be  entitled  to  and  to  receive  the  special 
pension  herein  granted,  shall  be  furnished  each  person  whose  name 
shall  be  so  entered  on  said  roll.  The  Secretary  of  War  and  the 
Secretary  of  the  Navy  shall  deliver  to  the  Commissioner  of  Pen- 
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sions  a  certified  copy  of  each  of  such  of  said  certificates  as  he  may 
issue,  as  aforesaid,  and  the  same  shall  be  full  and  sufficient  author- 
ity to  the  Commissioner  pf  Pensions  for  the  payment  by  him  to 
the  beneficiary  named  in  each  such  certificate  the  special  pension 
herein  provided  for.  (39  Stat.) 
See  note  to  §  1941a,  ante. 

§  1941c.  (Act  April  27,  1916,  c.  88,  §  3.)     Army  and  Navy  medal 
of  honor  roll;   pensions  to  persons  enrolled  on. 

Each  such  surviving  person  whose  name  shall  have  been  en- 
tered on  said  roll  in  accordance  with  this  Act  shall  be  entitled  to 
and  shall  receive  and  be  paid  by  the  Commissioner  of  Pensions 
in  the  Department  of  the  Interior,  out  of  any  moneys  in  the  Treas- 
ury of  the  United  States  not  otherwise  appropriated,  a  special 
pension  of  $10  per  month  for  life,  payable  quarter  yearly.  The 
Commissioner  of  Pensions  shall  make  all  necessary  rules  and  reg- 
ulations for  making  payment  of  such  special  pensions  to  the  bene- 
ficiaries thereof. 

Such  special  pension  shall  begin  on  the  day  that  such  person 
shall  file  his  application  for  enrollment  on  said  roll  in  the  office  of 
the  Secretary  of  War  or  of  the  Secretary  of  the  Navy  after  the 
passage  and  approval  of  this  Act,  and  shall  continue  during  the  life   . 
of  the  beneficiary. 

Such  special  pension  shall  not  deprive  any  such  special  pen- 
sioner of  any  other  pension  or  of  any  benefit,  right,  or  privilege 
to  which  he  is  or  may  hereafter  be  entitled  under  any  existing 
or  subsequent  law,  but  shall  be  in  addition  thereto. 

The  special  pension  allowed  under  this  Act  shall  not  be  subject 
to  any  attachment,  execution,  levy,  tax,  lien,  or  detention  under  any 
process  whatever.    (39  Stat.) 

See  note  to  §  1941a,  ante. 

This  section  was  amended  as  to  the  appropriation  ont  of  which  the  pensions 
are  to  be  paid  by  Act  June  30,  1916,  c.  194,  post,  §  1941d. 

§  1941d.  (Act  June  30,  1916,  c.  194.)     Army  and  Navy  Medal  of 
honor  roll ;  pensions  to  person  enrolled  in ;  payment. 

All  allowances  made,  or  hereafter  to  be  made,  to  medal  of  honor 
pensioners  under  the  Act  of  Congress  approved  April  twenty-sev- 
enth, nineteen  hundred  and  sixteen,  shall  be  paid  from  the  moneys 
appropriated  for  the  payment  of  invalid  and  other  pensions,  and  sec- 
tion three  of  the  said  Act  of  April  twenty-seventh,  nineteen  hun- 
dred and  sixteen,  is  amended  according^ly.    (39  Stat.) 

This  was  a  provision  of  the  pension  appropriation  act  for  the  fiscal  year 
1917,  cited  above. 

Act  April  27,  1916,  c.  88,  mentioned  in  this  section,  is  set  forth  ante,  §§ 
1941a-1941c,  and  post,  §  1941e. 

§  1941e.  (Act  April  27,  1916,  c.  88,  §  4.)     Army  and  Navy  medal 
of  honor  roll ;  pensions  to  person  enrolled  on. 
In  case  any  person  has  been  awarded  two  or  more  medals  of 
honor,  he  shall  not  be  entitled  to  and  shall  not  receive  more  than 
one  such  special  pension. 

Rank  in  the  service  shall  not  be  considered  in  applications  filed 
hereunder.    (39  Stat.) 

See  note  to  §  1941a,  ante. 

§  1942.  (R.  S.  §  1216,  as  amended,  Act  Feb.  9,  1891,  c.  122,  §  1,  and 
Act  March  29,  1892,  c.  25.)      Certificates  of  merit  for  privates. 

When  any  enlisted  man  of  the  Army  shall  have  distinguished 
himself  in  the  service,  the  President  may,  at  the  recommendation  of 
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the  commanding  officer  of  the  regiment  or  the  chief  of  the  corps  to 
which  such  enlisted  man  belongs,  grant  him  a  certificate  of  merit. 

Act  March  8,  1847,  c.  61,  §  17,  9  Stat  186.  Act  Feb.  9,  1891,  c  122,  §  1, 
26  StaL  737.    Act  March  29.  1892,  c.  25,  27  Stat.  12. 

This  sectioD,  as  enacted  in  the  Revised  Statutes  was  as  follows: 

"When  any  private  soldier  shall  have  distinguished  himself  in  the  service, 
the  President  may,  on  the  recommendation  of  the  commanding  officers  of  the 
regiment  to  which  such  private  soldier  belongs,  grant  him  a  certificate  of 
merit" 

It  was  amended  by  Act  Feb.  9,  1891,  c.  122,  }  1,  cited  above  by  substituting 
the  words  **any  enlisted  man  of  the  Army"  instead  of  the  words  "any  private 
soldier,"  the  words  "commanding  officer"  instead  of  "commanding  officers," 
and  the  words  "such  enlisted  man"  instead  of  "such  private  soldier";  and  it 
was  further  amended  by  Act  March  29,  1892,  c.  25,  cited  above,  by  inserting, 
after  the  words  "commanding  officer  of  the  regiment,"  the  words  "or  the  chief 
of  the  corps." 

Provisions  for  additional  pay  to  an  enlisted  man  to  whom  such  a  certificate 
of  merit  has  been  granted  were  made  by  R.  S.  S  1285,  post,  $  2157. 

Provisions  for  certificates  of  honorable  service  to  persons  who  served  in 
the  operation  of  military  telegraph  lines  in  the  civil  war  were  made  by  Act 
Jan.  26,  1897,  c.  92,  post,  S  1943. 

N«tes  of  Deoislonfl 

Marine    corps.— This    section   applies  service  at  the   time  his  case  reaches 

only  to  enlisted  men  of  the  Army,  and  the   President   for    consideration;     but 

not  to  members  of  the  United  States  the  President  cannot  grant  a  certificate 

liarine  Corps  who  have  been  similarly  of  merit  if  the  recommendation  therefor 

commended.     (1903)  24  Op.  Atty.  Gen.  by  the  commanding  officer  or  chief  of 

579.  his  corps  was  made  after  the  enlisted 

^.         ,        .                  ^       •.      .,  ni«^  ^''^8  discharged  from  the  military 

Time    for    lesuanee^The    President  service.      (1902)    24    Op.    Atty.    Gen. 

may  grant  a  certificate  of  merit  to  an  i27.     And  see    (1878)    16   Op.    Atty. 

enlisted  man  of  the  army  who  has  dis-  Qen.  9. 

tingnished  himself  in   the   service  and  ajj,!,       ,              a        m    mk^ 

is  recommended  for  such  certificate  by  Additional    pay— See    §   2157,    post, 

the    commanding   officer    of    his    regi-  "^"  notes. 

ment  or  by  the  chief  of  the  corps  to  Cited    without    definite    appiication, 

which  he  belongs,  notwithstanding  the  McNamara  v.  U.  S.   (1893)  28  Gt  Gl. 

fact   that    he   is   not   in   the   military  416;   Bell  y.  Same,  Id.  462. 

§  1943.  (Act  Jan.  26,  1897,  c.  92.)  Certificates  of  honorable  service 
for  military  telegraphers. 
The  Secretary  of  War  is  hereby  authorized  and  directed  to  pre- 
pare a  roll  of  all  persons  who  served  not  less  than  ninety  days  in 
the  operation  of  military  telegraph  lines  during  the  late  civil  war, 
and  to  issue  to  each,  upon  application,  unless  it  appears  that  his 
service  was  not  creditably  performed,  or  to  the  representatives  of 
those  who  are  dead,  suitable  certificates  of  honorable  service  in  the 
military  telegraph  corps  of  the  Army  of  the  United  States,  stating 
the  service  rendered,  the  length  of  such  service,  and  the  dates,  as 
near  as  may  be,  between  which  such  service  was  performed :  Pro- 
vided, That  this  law  shall  not  be  construed  to  entitle  the  persons 
herein  mentioned  to  any  pay,  pension,  bounty,  or  rights  not  herein 
specifically  provided  for.    (29  Stat.  497.) 

This  act  was  entitled  "An  act  for  the  relief  of  telegraph  operators  who 
served  in  the  war  of  the  rebellion.*' 

§  1944.  (R.  S.  §  1227.)     Army  corps  badges. 

All  persons  who  have  served  as  officers,  non-commissioned  offi- 
cers, privates,  or  other  enlisted  men,  in  the  Regular  Army,  volunteer 
or  militia  forces  of  the  United  States,  during  the  war  of  the  rebellion, 
and  have  been  honorably  discharged  from  the  service,  or  still  remain 
in  the  same,  shall  be  entitled  to  wear,  on  occasions  of  ceremony,  the 
distinctive  Army  badge  ordered  for  or  adopted  by  the  Army  corps 
and  division,  respectively,  in  which  they  served. 

Res.  July  25,  1868,  No.  73,  15  Stat.  261. 

Provisions  authorizing  the  wearing  of  badges  adopted  by  certain  military  so- 
deties  were  made  by  Bes.  Sept*  25,  1890,  No.  50,  Res.  May  11,  1894,  No.  26, 
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Act  Feb.  2,  1901,  c  192,  §  41,  and  Res.  Jan.  12,  1903,  No.  2,  post,  §§  1945- 
1948. 

A  similar  provision  relating  to  the  distinctive  badge  adopted  by  the  Army 
and  Navy  Union  was  made  by  Res.  March  2,  1907,  No.  18,  post,  §  1949. 

§  1945.  (Res.  Sept.  25,  1890,  No.  50.)     Military  society  badges. 

The  distinctive  badges  adopted  by  military  societies  of  men  who 
served  in  the  armies  and  navies  of  the  United  States  in  the  war  of 
the  Revolution,  the  war  of  eighteen  hundred  and  twelve,  the  Mex- 
ican war,  and  the  war  of  the  rebellion  respectively,  may  be  worn 
upon  all  occasions  of  ceremony  by  officers  and  enlisted  men  of  the 
Army  and  Navy  of  the  United  States,  who  are  members  of  said 
organizations  in  their  own  right.     (26  Stat.  681.) 

§  1946.  (Act  Feb.  2,  1901,  c.  192,  §  41.)  Military  society  badges. 
The  distinctive  badges  adopted  by  military  societies  of  men  "who 
served  in  the  armies  and  navies  of  the  United  States  during  the 
Spanish-American  war  and  the  incident  insurrection  in  the  Philip- 
pines" may  be  worn  upon  all  occasions  of  ceremony  by  officers  and 
men  of  the  Army  and  Navy  of  the  United  States  who  are  members 
of  said  organizations  in  their  own  right.    (31  Stat.  758.) 

This  section  was  part  of  the  act  to  increase  the  efficiency  of  the  permanent 
military  establishment,  cited  above. 

Notes  of  Deoisions 

Persons  entitled  to  wear.— The  words  for  membership,  either  because  of  their 

•'members  of  said  organizations  in  their  own  service  or  because  of  their  kinship 

own  right"  include  all  those  who,  under  to  one  who   had   been  in  the   service, 

the  rules  of  these  orders,  were  eligible  (1901)   23  Op.  Atty.  Gen.  454. 

§  1947.  (Res.  Jan.  12,  1903,  No.  2.)     Military  society  badges. 

The  distinctive  badges  adopted  by  military  societies  of  men  who 
served  in  the  armies  and  navies  of  the  United  States  during  the 
Chinese  relief  expedition  of  nineteen  hundred  may  be  worn  upon 
all  occasions  of  ceremony  by  officers  and  men  of  the  Army  and 
Navy  of  the  United  States  who  are  members  of  said  organization 
in  their  own  right.     (32  Stat.  1229.) 

§  1948.  (Res.  May  11,  1894,  No.  26.)     Regular  Army  and  Navy 
Union  badge. 

The  distinctive  badge  adopted  by  the  Regular  Army  and  Navy 
Union  of  the  United  States  may  be  worn,  in  their  own  right,  upon 
all  public  occasions  of  ceremony  by  officers  and  enlisted  men  of 
the  Army  and  Navy  of  the  United  States  who  are  members  of  said 
organization.     (28  Stat.  583.) 

A  subsequent  similar  provision  relating  to  the  badge  of  the  Army  and  Navy 
Union  ww  made  by  Res.  March  2,  1907,  No.  18,  post,  S  1949. 

§  1949.  (Res.  March  2,  1907,  No.  18.)  Army  and  Navy  Union 
badge. 
The  distinctive  badge  adopted  by  the  Army  and  Navy  Union  of 
the  United  States  may  be  w^orn,  in  their  own  right,  upon  all  public 
occasions  of  ceremony  by  officers  and  enlisted  men  of  the  Army 
and  Navy  of  the  United  States  who  are  members  of  said  organiza- 
tion.    (34  Stat.  1423.) 

§  1949a.  (Act  June  3,  1916,  c.  134,  §  125.)     Protection  of  the  uni- 
form [;  persons  entitled  to  wear;  punishment]. 
It  shall  be  unlawful  for  any  person  not  an  officer  or  enlisted  man 
of  the  United  States  Army,  Navy,  or  Marine  Corps,  to  wear  the 
duly  prescribed  uniform  of  the  United  States  Army,   Navy,  or 
Marine  Corps,  or  any  distinctive  part  of  such  uniform,  or  a  uniform 
any  part  of  which  is  similar  to  a  distinctive  part  of  the  duly  pre- 
scribed uniform  of  the  United  States  Army,  Navy,  or  Marine 
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Corps :  Provided,  That  the  foregoing  provision  shall  not  be  con- 
strued so  as  to  prevent  officers  or  enlisted  men  of  the  National 
Guard  from  wearing,  in  pursuance  of  law  and  regulations,  the 
uniform  lawfully  prescribed  to  be  worn  by  such  officers  or  enlisted 
men  of  the  National  Guard ;  nor  to  prevent  members  of  the  organ- 
ization known  as  the  Boy  Scouts  of  America,  or  the  Naval  Militia, 
or  such  other  organizations  as  the  Secretary  of  War  may  designate, 
from  wearing  their  prescribed  uniforms;  nor  to  prevent  persons 
who  in  time  of  war  have  served  honorably  as  officers  of  the  United 
States  Army,  Navy,  or  Marine  Corps,  Regular  or  Volunteer,  and 
whose  most  recent  service  was  terminated  by  an  honorable  dis- 
charge, muster  out,  or  resignation,  from  wearing,  upon  occasions 
of  ceremony,  the  uniform  of  the  highest  grade  thev  have  held  by 
brevet  or  other  commission  in  such  Regular  or  Volunteer  service ; 
nor  to  prevent  any  person  who  has  been  honorably  discharged  from 
the  United  States  Army,  Navy,  or  Marine  Corps,  Regular  or  Vol- 
unteer, from  wearing  his  uniform  from  the  place  of  his  discharge  to 
his  home,  within  three  months  after  the  date  of  such  discharge ;  nor 
to  prevent  the  members  of  military  societies  composed  entirely  of 
honorably  discharged  officers  or  enlisted  men,  or  both,  of  the  United 
States  Army,  Navy,  or  Marine  Corps,  Regular  or  Volunteer,  from 
wearing,  upon  occasions  of  ceremony,  the  uniform  duly  prescribed 
by  such  societies  to  be  worn  by  the  members  thereof;  nor  to  pre- 
vent the  instructors  and  members  of  the  duly  organized  cadet 
corps  of  a  State  university.  State  college,  or  public  high  school 
offering  a  regular  course  in  military  instruction  from  wearing  the 
uniform  duly  prescribed  by  the  authorities  of  such  university,  col- 
lege, or  public  high  school  for  wear  by  the  instructors  and  mem- 
bers of  such  cadet  corps ;  nor  to  prevent  the  instructors  and  mem- 
bers of  the  duly  organized  cadet  corps  of  any  other  institution  of 
learning  offering  a  regular  course  in  military  instruction,  and  at 
which  an  officer  or  enlisted  man  of  the  United  States  Army,  Navy, 
or  Marine  Corps  is  lawfully  detailed  for  duty  as  instructor  in  mili- 
tary science  and  tactics,  from  wearing  the  uniform  duly  prescribed 
by  the  authorities  of  such  institution  of  learning  for  wear  by  the  in- 
structors and  members  of  such  cadet  corps ;  nor  to  prevent  civilians 
.  attendant  upon  a  course  of  military  or  naval  instruction  authorized 
and  conducted  by  the  military  or  naval  authorities  of  the  United 
States  from  wearing,  while  in  attendance  upon  such  course  of  in- 
struction, the  uniform  authorized  and  prescribed  by  such  military 
or  naval  authorities  for  wear  during  such  course  of  instruction ;  nor 
to  prevent  any  person  from  wearing  the  uniform  of  the  United 
States  Army,  Navy,  or  Marine  Corps  in  any  playhouse  or  theater  or 
in  moving-picture  films  while  actually  engaged  in  representing 
therein  a  military  or  naval  character  not  tending  to  bring  discredit 
or  reproach  upon  the  United  States  Army,  Navy,  or  Marine  Corps : 
Provided  further.  That  the  uniforms  worn  by  officers  or  enlisted 
men  of  the  National  Guard,  or  by  the  members  of  the  military  so- 
cieties or  the  instructors  and  members  of  the  cadet  corps  referred 
to  in  the  preceding  proviso  shall  include  some  distinctive  mark  or 
insignia  to  be  prescribed  by  the  Secretary  of  War  to  distinguish 
such  uniforms  from  the  uniujrms  of  the  United  States  Army,  Navy, 
and  Marine  Corps:  And  provided  further,  That  the  members  of 
the  military  societies  and  the  instructors  and  members  of  the  cadet 
corps  hereinbefore  mentioned  shall  not  wear  the  insignia  of  rank 
prescribed  to  be  worn  by  officers  of  the  United  States  Army,  Navy, 
or  Marine  Corps,  or  any  insignia  of  rank  similar  thereto. 

Any  person  who  offends  against  the  provisions  of  this  section 
shall,  on  conviction,  be  punished  by  a  fine  not  exceeding  $300,  or 
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by  imprisonment  not  exceeding  six  months,  or  by  both  such  fine 
and  imprisonment.    (39  Stat.) 

This  was  section  125  of  "Ad  act  for  making  further  and  more  effectual 
provision  for  the  national  defense,  and  for  other  purposes,"  cited  above. 

This  section  was  made  applicable  to  the  Coast  Guard  by  a  provision  of 
Act  Aug.  29,  1916,  c.  418,  §  1,  post,  J  1949aa. 

§  1949aa.  (Act  Aug.  29,  1916,  c.  418,  §  1.)  Provisions  relating  to 
protection  of  the  imiform  applicable  to  Coast  Guard. 
Section  one  hundred  and  twenty-five  of  the  Act  entitled  "An  Act 
for  further  and  more  effectual  provision  for  the  national  defense, 
and  for  other  purposes,"  approved  June  third,  nineteen  hundred 
and  sixteen,  shall  apply  to  the  Coast  Guard  in  the  same  manner  as 
to  the  Army,  Navy,  and  Marine  Corps.     (39  Stat.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1917, 
cited  above. 

Act  June  3,  1916,  c.  134,  {  125,  mentioned  in  this  section,  is  set  forth  ante, 
i  1949a. 

MILITARY  SUPPLIES  AND  STORES;  PUBLIC  MONEYS  AND 
OTHER  PROPERTY;  TRANSPORTATION 

This  subchapter,  inserted  here  as  additional  to  the  divisions  in  Chapter 
1  of  this  Title  of  the  Revised  Statutes,  includes  the  provisions  relating  to 
dealings  with  and  use  and  disposition  of  supplies,  stores,  and  other  pubUc 
property,  and  Army  transportation,  otherwise  than  the  issue  or  furnishing 
thereof  to  the  Army,  and  the  accountability  of  officers  for  such  supplies,  and 
other  property  and  moneys  received  by  them. 

Provisions  prescribing  the  duties  of  officers  of  the  Quartermaster's  and  Sub- 
sistence Departments,  consolidated  into  the  Quartermaster  Corps,  to  purchase 
and  issue  to  the  Army,  and  to  naval  and  marine  detachments,  and  other  de- 
partments of  the  public  service,  supplies  and  transportation,  were  made  by 
R.  S.  §§  1133-1135,  Act  July  5,  1884,  c.  217,  and  R.  S.  §§  1141-1143,  ante, 
§§  1789-1792,  1795,  1796. 

The  purchase  or  procurement  of  supplies  by  the  President  in  time  of  war,  or 
when  war  is  imminent,  through  the  head  of  any  department  of  the  government, 
was  authorized  by  Act  June  3,  1916,  c.  134,  §  20,  post,  §  3115g,  with  provi- 
sions for  the  seizure  and  operation  by  the  government  of  plants  manufacturing 
such  supplies,  on  their  refusal  to  accept  contracts  for  such  supplies. 

The  Secretary  of  War  was  required  to  make,  or  have  made,  a  complete  list 
of  all  privately  owned  plants  equipped  to  manufacture  arms  or  ammunition,  or 
the  component  parts  thereof,  or  of  such  plants  as  are  capable  of  being  trans- 
formed into  ammunition  factories,  etc.,  by  a  further  provision  of  Act  June  3, 

1916,  c.  134,  f  320,  post,  S  3115h. 

The  President  was  authorized  to  appoint  a  Board  on  Mobilization  of  In- 
dustries essential  for  ^lilitary  Preparedness  by  a  further  provision  of  Act  June 
8,  1916,  c.  134,  I  120.  post,  f  3115f. 

The  Secretary  of  War  was  authorized  to  appoint  a  board  of  five  citizens, 
two  civilians  and  three  Army  officers,  to  investigate  and  report  to  him  the 
feasibility,  desirability,  and  practicability  of  the  government  manufacturing 
arms,  munitions,  and  equipment,  said  report  to  show  the  comparative  prices 
of  the  arms  and  munitions  manufactured  in  government  plants  and  those  man- 
ufactured in  private  plants,  the  amount  of  money  necessary  to  build  and  op- 
erate government  plants  for  the  manufacture  of  arms,  etc.  what  the  govern- 
ment plants  are  doing  in  the  way  of  manufacturing  arms,  etc.,  and  what  sav- 
ing has  accrued  to  the  government  by  reason  of  its  having  manufactured  a 
large  part  of  its  own  arms,  etc,  for  the  last  four  years,  said  report  to  be 
transmitted  by  the  Secretary  of  War  to  Congress  on  or  before  January  1, 

1917,  by  Act  June  3,  1916,  c.  134,  §  121,  39  Stat. 

Provisions  relating  to  allowance  of  rations,  clothing,  quarters,  fuel,  light, 
etc.,  and  allowances  in  lieu  thereof,  to  the  Army,  are  set  forth  in  Chapter  3, 
**Pay  and  Allowances,"  of  this  Title. 

Special  provisions,  similar  to  those  of  this  subchapter,  relating  to  ordnance, 
and  ordnance  stores  and  property,  are  set  forth  in  Title  XVII,  "Arms,  Armo- 
ries, Arsenals,  Ordnance  and  Fortifications,  and  Nitrate  Plants.** 

§  1950.  (R.  S.  §  1138.)  Officers  of  Quartermaster's  Department 
not  to  trade. 
No  officer  belonging  to  the  Quartermaster's  Department,  or  doing 
the  duty  of  a  quartermaster  or  assistant  quartermaster,  shall  be  con- 
cerned, directly  or  indirectly,  in  the  purchase  or  sale  of  any  article 
intended  for  or  appertaining  to  said  department  of  service,  except 
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on  account  of  the  United  States ;  nor  shall  any  such  officer  take  or 
apply  to  his  own  use  any  gain  or  emolument  for  negotiating  or  trans- 
acting any  business  connected  with  the  duties  of  his  office,  other  than 
that  which  may  be  allowed  by  law. 

Act  May  22,  1812,  c  92.  §  1,  2  Stat  742. 

Similar  provisiona  relating  to  officers  of  the  Subsistence  Department  were 
made  by  R.  S.  {  1150,  post,  §  1953. 

The  Qaartermasters'  Department  was  consolidated  with  the  Subsistence  De- 
partment and  the  Pay  Department  to  form  the  Quartermaster  Ck>rps,  by 
Act  Aug.  24,  1912,  c  891,  f§  3,  4,  ante,  i§  1779,  1780. 

§  1951.  (R.  S.  §  1139,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
System  of  accountability  for  quartermaster's  supplies. 

The  Quartermaster-General,  under  tht  direction  of  the  Secretary 
of  War,  shall  prescribe  and  enforce  a  system  of  accountability  for  all 
quartermaster's  supplies  to  the  Army  or  to  officers,  seamen,  and  ma- 
rines. And  he  shall  account  to  the  Secretary  of  War  at  least  once 
in  three  months  for  all  property  and  money  that  may  pass  through 
his  hands,  or  the  hands  of  his  subordinate  officers. 

Act  May  18,  1826,  c.  74,  J  1,  4  Stat.  173.  Act  Feb.  27,  1877,  c  69,  §  1, 
19  SUt.  242. 

This  section,  as  enacted  in  the  Revised  Statutes,  contained  only  the  pro- 
vision that  the  Quartermaster-General  should  prescribe  and  enforce  a  system 
of  accountability.  The  further  provision,  requiring  accounting  by  the  Quarter- 
master-General to  the  Secretary,  at  the  end  of  the  section  as  set  forth  here. 
was  added  by  amendment  by  Act  Feb.  27,  1877,  c  69,  {  1>  cited  above. 

Hereafter  the  accounting  for  army  supplies  or  property  and  the  fixing  of 
responsibility  therefor  shall  be  according  to  such  regulations  as  may  be  pre- 
scribed by  the  Secretary  of  War,  by  a  provision  of  Act  Aug.  29,  1916,  c. 
418,  i  1,  post,  §  1951a. 

Bonds  were  required  from  officers  of  the  Quartermaster's  and  other  depart- 
ments by  R.  S.  §  1191,  post,  i  1964. 

Returns  to  the  Quartermaster-General,  of  clothing  and  camp-equipage,  by 
officers  receiving  such  supplies,  were  required  by  R.  S.  §  1220,  post,  §  1966. 

Appropriations  for  regular  quartermaster's  supplies,  and  for  incidental  ex- 
penses, etc.,  are  made  by  the  annual  Army  appropriation  acts. 

A  proviso  is  annexed  to  each  such  appropriation  in  recent  years  restricting 
expenditure  therefrom  for  printing,  unless  done  at  the  Government  Printing 
Office  or  by  contract,  etc.  The  provision  for  the  fiscal  year  1917  was  by  Act 
Aug.  29,  1916,  c  418,  §  1.  89  Stat 

Said  appropriations  for  regular  supplies  in  recent  years  are  accompanied  by 
provisions  relating  to  the  use  of  ice  machines,  steam  laundries,  and  electric 
plants,  and  the  sale  of  surplus  ice  and  surplus  electric  light  and  power  and 
laundry  work  for  other  branches  of  the  Government  The  provisions  for  the 
fiscal  year  1917,  by  Act  Aug.  29,  1916,  c.  418,  §  1,  39  Stat  were  as  follows: 

*'For  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  seventeen, 
whenever  the  ice  machines,  steam  laundries,  and  electric  plants  shall  not 
come  in  competition  with  private  enterprise  for  sale  to  the  public,  and  in  the 
opinion  of  the  Secretary  of  War  it  becomes  necessary  to  the  economical  use 
and  administration  of  such  ice  machines,  steam  laundries,  and  electric  plants 
as  have  been  or  may  hereafter  be  established  in  pursuance  of  law,  surplus  ice 
may  be  disposed  of,  laundry  work  may  be  done  for  other  branches  of  the 
Government,  and  surplus  electric  light  and  power  may  be  sold  on  such 
terms  and  in  accordance  with  such  regulations  as  may  be  prescribed  by  the 
Secretary  of  War:  Provided,  That  the  funds  received  from  such  sales  and  in 
payment  for  such  laundry  work  shall  be  used  to  defray  the  cost  of  operation 
of  said  ice,  laundry,  and  electric  plants,  and  the  sales  and  expenditures  here- 
in provided  for  shall  be  accounted  for  in  accordance  with  the  methods  pre- 
scribed by  law;  and  any  sums  remaining,  after  such  cost  of  maintenance  and 
operation  have  been  defrayed,  shall  be  deposited  in  the  Treasury  to  the  credit 
of  the  appropriation  from  which  the  cost  of  operation  of  such  plant  is  paid." 

§  1951a.  (Act  Aug.  29,  1916,  c.  418,  §  1.)     Accounting  for  army 
supplies. 

Hereafter  the  accounting  for  Army  supplies  or  property  and  the 
fixing  of  responsibility  therefor  shall  be  according  to  such  regula- 
tions as  may  be  prescribed  by  the  Secretary  of  War.    (39  Stat.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year 
1917,  cited  above. 
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§  1952.  (Act  March  23,  1910,  c.  115.)  Moneys  from  disposition  of 
quartermaster's  supplies  or  stores  to  remain  available  through- 
out following  fiscal  year. 

Hereafter  all  moneys  arising  from  disposition  of  serviceable  quar- 
termaster's supplies  or  stores,  authorized  by  law  and  regulations,  shall 
remain  available  throughout  the  fiscal  year  following  that  in  which 
the  disposition  was  effected,  for  the  purposes  of  that  appropriation 
from  which  such  supplies  were  authorized  to  be  supplied  at  the  time 
of  the  disposition.    (36  Stat.  257.) 

This  was  a  provision  of  th«  Army  appropriation  act  for  the  fiscal  year 
1911,  cited  above. 

§  1952a.  (Act  April  27,  19^4,  c.  72.)  Application  of  moneys  aris- 
ing from  sales  of  subsistence  supplies  or  stores. 
Hereafter  all  moneys  arising  from  sales  of  subsistence  supplies 
or  stores,  authorized  by  law  and  regulations,  shall  be  covered  into 
the  Treasury  to  the  credit  of  the  proper  appropriation  and  shall 
remain  available  throughout  the  fiscal  year  following  that  in  which 
the  sales  were  effected,  for  the  purposes  of  that  appropriation  from 
which  such  supplies  or  stores  were  authorized  to  be  supplied  at  the 
time  of  the  sales.    (38  Stat.  361.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year 
1915,  dted  above. 

§  1953.  (R.  S.  §  1150.)  Officers  of  Subsistence  Department  not  to 
trade. 

No  officer  belonging  to  the  Subsistence  Department,  or  doing  the 
duty  of  a  subsistence  officer,  shall  be  concerned,  directly  or  indirectly, 
in  the  purchase  or  sale  of  any  article  entering  into  the  composition  of 
the  ration  allowed  to  troops  in  the  service  of  the  United  States,  or  of 
any  article  designated  by  the  inspectors-general  of  the  Army,  and 
furnished  for  sale  to  officers  and  enlisted  men  at  cost  prices,  or  of 
tobacco  furnished  for-  sale  to  enlisted  men,  except  on  account  of  the 
United  States ;  nor  shall  any  such  officer  take  or  apply  to  his  own 
use  any  gain  or  emolument  for  negotiating  or  transacting  any  busi- 
ness connected  with  the  duties  of  his  office,  other  than  that  which 
may  be  allowed  by  law. 

Act  April  14,  1818,  c  61,  §  9,  3  Stat  427.  Act  March  a.  1835,  c.  49,  § 
1,  4  Stat.  780.  Act  March  3,  1865,  c  81,  §  6,  13  Stat  497.  Act  July  28, 
1866,  c.  299,  §  25,  14  Stat  336.     . 

Similar  provisions  relating  to  the  officers  of  the  Quartermaster's  Depart- 
ment  were  made  by  R.  S.  §  1138,  ante,  §  1950. 

The  Subsistence  Department  was  consolidated  with  the  Quartermaster's 
Department  and  the  Pay  Department  to  form  the  Quartermaster  Corps,  by 
Act  Aug.  24,  1912,  c.  31)1,  §§  3,  4,  ante,  §§  1779,  1780. 

§  1954.  (R.  S.  §  1144.)  Sales  to  officers  and  enlisted  men;  credit 
sales. 

The  officers  of  the  Subsistence  Department  shall  procure,  and  keep 
for  sale  to  officers  and  enlisted  men  at  cost  prices,  for  cash  or  on 
credit,  such  articles  as  may,  from  time  to  time,  be  designated  by  the 
inspectors-general  of  the  Army.  An  account  of  all  sales  on  credit 
shall  be  kept,  and  the  amounts  due  for  the  same  shall  be  reported 
monthly  to  the  Paymaster-General. 

Act  July  28.  1866,  c.  299,  §  25,  14  Stat.  336. 

Amounts  due  from  officers  and  men,  for  articles  sold  to  them,  are  to  be  de- 
ducted from  their  pay,  by  R.  S.  §§  1299,  1300,  post,  §§  2187,  2188. 

Subsequent  provisions  relating  to  sales  of  subsistence  stores  to  offiffrs  and 
men,  contained  in  various  appropriation  acts,  are  set  forth  post,  §}  1957-1961, 
The  sale  of  tobacco  to  enlisted  men  at  cost  prices  was  provided  for  by  R. 
S.  §  1149,  post,  §  1956. 

Hereafter  officers  and  enlisted  men  of  the  Navy  and  Marine  Ck>rp8  may 
purchase  subsistence  supplies  at  the  same  price  charged  to  officers  and  en- 
listed men  of  the  Army,  and  the  officers  and  enlisted  men  of  the  Array  may 
purchase  subsistence  supplies  from  the  Navy  and  Marine  Corps  at  the  same 

(3768) 

Digitized  by  VjOOQIC 


Ch.  1)  THE  ARMY  §   1957 

price  charged  to  officers  and  enJisted  men  of  the  Navy  and  Marine  Corps,  hy 
a  provision  of  Act  Aug.  29,  1916,  c.  418,  §  1,  post,  §  1954a,  and  by  a  provi- 
sion of  Act  March  4,  1915,  c.  143,  §  1,  post,  §  1954b,  articles  of  serviceable 
quartermaster  property  may  be  sold  by  the  Quartermaster-General  of  the 
Army  to  officers  of  the  Navy  and  Marine  Corps,  for  their  use  in  the  public 
service,  in  the  same  manner  as  such  articles  are  sold  to  officers  of  the  Army. 

§  1954a.  (Act  Aug.  29,  1916,  c.  418,  §  1.)     Sales  to  officers  and  en- 
listed men  of  Army,  Navy,  and  Marine  Corps. 

Hereafter  the  officers  and  enlisted  men  of  the  Navy  and  the  Ma- 
rine Corps  shall  be  permitted  to  purchase  subsistence  supplies  at 
the  same  price  as  is  charged  the  officers  and  the  enlisted  men  of  the 
Army ;  and  the  officers  and  the  enlisted  men  of  the  Army  shall  be 
permitted  to  purchase  subsistence  supplies  from  the  Navy  and 
Marine  Corps  at  the  same  price  as  is  charged  the  officers  and  the 
enlisted  men  of  the  Navy  and  Marine  Corps.     (39  Stat.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1917, 

cited  above. 
This  section   was   repeated   in   prior  appropriation   acts,   but   without  the 

word  "hereafter."    See  Act  April  27,  1914,  c.  72,  38  Stat  361,  and  Act  March 

4,  1915,  c.  143,  §  1,  38  Stat.  1072. 
Provisions  for  the  sale  of  stores  to  officers  and  enlisted  men  of  the  Navy 

and  Marine  Corps  were  made  by  a  provision  of  Act  March  3,  1909,  c.  255, 

post,  i  2810.    And  see  Act  March  4,  1913,  c.  148,  post,  §  2942. 

§  1954b.  (Act  March  4,  1915,  c.  143,  §  1.)  Sales  of  articles  of  quar- 
termaster property  to  officers  of  Navy  and  Marine  Corps. 
Articles  of  serviceable  quartermaster  property  may  be  sold  by 
the  Quartermaster  General  of  the  Army  to  officers  of  the  Navy  and 
Marine  Corps,  for  their  use  in  the  public  service,  in  the  same  man- 
ner as  these  articles  are  now  sold  to  officers  of  the  Army.  (38  Stat. 
1079.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1916, 
dted  above. 
See  ante,  J  1954a,  and  notes  thereunder. 

§  1955.  (R.  S.  §  1145.)     Sales  of  rations  to  officers. 

Commissioned  officers  of  the  Army,  serving  in  the  field,  may  pur- 
chase rations  for  their  own  use,  from  any  commissary  of  subsistence, 
on  credit,  at  cost  prices;   and  the  amounts  due  for  such  purchases 
shall  be  reported  monthly  to  the  Paymaster-General. 
Act  March  3,  1865,  c.  81,  S  5,  13  Stat.  497. 

Amounts  due  from  officers,  for  rations  sold  to  them  are  to  be  deducted  from 
their  pay,  by  R.  S.  §  1299,  post,  §  2187. 

R.  S.  §§  1146-1148  pres<'ribed  the  components  of  the  ration,  and  provided 
alterations  therein,  and  for  commutation  or  issue  in  kind,  weekly,  of  the  ration 
of  sugar  and  coffee.  They  were  superseded  by  provisions  authorizing  the 
President  to  prescribe  the  kinds  and  quantities  of  the  component  articles  of 
the  ration,  and  to  direct  the  issue  of  substitutive  equivalent  articles,  made 
by  Act  Feb.  2,  1901,  c.  192,  §  40,  post,  f  2172. 

Notes  of  Decisions 

Rations  of  commissioned  offioerSd— The  tage  which  a  commissioned  officer  is  al- 
right to  purchase  rations  at  cost  when  lowed  as  to  rations.  Reid  v.  U.  S. 
serving  in  the  field  is  the  only  advan-       (1883)  18  Ct.  CI.  625. 

§  1956.  (R.  S.  §  1149.)     Sales  of  tobacco  to  enlisted  men. 

Tobacco  shall  be  furnished  to  the  enlisted  men  by  the  commissaries 
of  subsistence,  at  cost  prices,  exclusive  of  the  cost  of  transportation, 
in  such  quantities  as  they  may  require,  not  exceeding  sixteen  ounces 
per  month. 

Act  March  3,  1865,  c.  81,  S  6,  13  Stat.  497. 

Amounts  due  from  men  for  tobacco  sold  to  them  are  to  be  deducted  from 
their  pay  by  R.  S.  f  1301,  post,  §  2189. 

§  1957.  (Act  Aug.  30,  1890,  c.  837.)     Sales  of  subsistence  stores  to 
officers  and  enlisted  men  of  Signal  Corps. 
Officers  and  enlisted  men  of  the  Signal  Corps  may  purchase  sub- 
sistence stores  under  the  same  regulations  as  prescribed  for  offi- 
cers and  enlisted  men  of  the  Army,  as  authorized  by  section  eleven 
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hundred  and  forty-four  of  the  Revised  Statutes,  and  paragraph  four- 
teen hundred  and  two  of  the  Army  regulations,  eighteen  hundred  and 
eighty-nine.     (26  Stat.  400.) 

This  was  a  proviso  annexed  to  the  appropriation  for  the  Signal  Service 
in  the  sundry  civil  appropriation  act  for  the  fiscal  year  1891,  cited  above. 
It  was  rendered  superfluous,  if  not  superseded,  by  the  subsequent  reorganiza- 
tion of  the  Signal  Corps,  by  Act  Oct.  1,  1890,  c.  1266,  and  the  inclusion  of  the 
corps  in  the  Army,  by  Act  March  2,  1899,  c.  352,  §  1,  Act  Feb.  2,  1901,  c 
192,  §§  1,  24,  and  Act  Feb.  2,  1901,  c.  192,  §  24,  referred  to  in  note  to  Act  June 
3,  1916,  c.  134,  §  13,  ante,  §  1860. 
R.  S.  §  1144,  mentioned  in  this  provision,  is  set  forth  ante,  S  1954. 

§  1957a.  (Act  April  27, 1914,  c.  72.)  Application  of  moneys  arising 
from  disposition  of  Signal  Corps  supplies  and  equipment. 
Hereafter  all  moneys  arising  from  the  disposition  of  serviceable 
Signal  Corps  supplies  and  equipment,  authorized  by  law  and  regu- 
lations, shall  constitute  one  fund  on  the  books  of  the  Treasury 
Department  and  be  available  during  the  fiscal  year  in  which  their 
disposition  was  effected  and  the  year  following,  for  the  replace- 
ment of  Signal  Corps  supplies  and  equipment.    (38  Stat.  353.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year 
1915,  cited  above. 

§  1958.  (Act  July  5,  1884,  c.  217.)     Sales  of  subsistence  supplies 
to  officers  and  enlisted  men  at  cost  prices. 

Hereafter  all  sales  of  subsistence  supplies  to  officers  and  enlisted 
men  shall  be  made  at  cost  price  only;  and  the  cost  price  of  each 
article  shall  be  understood,  in  all  cases  of  such  sales,  to  be  the  in- 
voice price  of  the  last  lot  of  that  -article  received  by  the  officer  mak- 
ing the  sale  prior  to  the  first  day  of  the  month  in  which  the  sale  is 
made.    (23  Stat.  108.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1885, 
cited  above. 

Subsequent  provisions  relating  to  the  price  to  be  charged  and  payment  for 
subsistence  supplies,  when  furnished  to  another  bureau  of  the  War  Depart- 
ment or  to  another  executive  department  or  employ^  thereof,  were  made  by 
Act  March  3,  1911,  c.  209,  post,  §  1961. 
See  ante,  §  1954,  and  notes  thereunder. 

§  1959.  (Act  March  3,  1875,  c.  131,  §  1.)     Purchase  of  subsistence 
stores  for  sale;  appropriations  and  proceeds  of  sales  available. 

So  much  of  the  appropriation  for  subsistence  of  the  Army  as 
may  be  necessary  may  be  applied  to  the  purchase  of  subsistence- 
stores  for  sale  to  officers  for  the  use  of  themselves  and  their  fam- 
ilies, and  to  commanders  of  companies  or  other  organizations,  for 
the  use  of  the  enlisted  men  of  their  companies  or  organizations,  and 
the  proceeds  of  all  sales  of  subsistence-supplies  shall  hereafter  be 
exempt  from  being  covered  into  the  Treasury  and  shall  be  imme- 
diately available  for  the  purchase  of  fresh  supplies.  (18  Stat.  410.) 
This  was  a  proviso  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1875,  cited  above. 

A  somewhat  similar  provision  relating  to  moneys  arising  from  disposition  of 
medical  and  hospital  supplies  was  made  by  Act  June  12,  1906,  c.  3078,  post, 
§  1963. 

Appropriations  for  purchase  of  subsistence  supplies  and  provisions  relating 
thereto  are  made  by  the  annual  Army  appropriation  acts.  The  provisions  for 
the  fiscal  year  1917  were  by  Act  Aug.  29,  1916,  c  418,  §  1,  89  Stat  Said 
Act  Aug.  29,  1915,  c.  418,  §  1,  39  Stat.,  also  contained  the  following  proviso: 
*Trovided  further.  That  all  the  money  hereinbefore  appropriated  under  the 
titles  Subsistence  of  the  Army;  Regular  supplies,  Quartermaster  Corps;  Inci- 
dental expenses,  Quartermaster  Corps;  Transportation  of  the  Army  and  its 
supplies;  Water  and  sewers  at  military  posts,  and  Clothing  and  camp  and 
garrison  equipage,  shall  be  disbursed  and  accounted  for  by  officers  and  agents 
of  the  Quartermaster  Corps  as  'Supplies,  Services,  and  Transportation,  Quar- 
termaster Corps,'  and  for  that  purpose  shall  constitute  one  fund." 

Notes  of  Deoisloiui 

Reports^— Section  6744,  post,  requir-  or  other  government  establishments  to 
ing  the  heads  of  executive  departments     furnish  the  Secretary  of  the  Treasury 

^^^^'*>  Digitized  by  UOOgle 


Ch.  1)  THE  ARMY  §  1963a 

annually  a  statement  of  all  money  re*  purchases  from  the  proceeds  of  sales, 

ceived    by    them    during    the    previous  under  this  section.    (1906^  26  Op.  Atty. 

fiscal   year,   arising   from   proceeds   of  Gen.  38. 
public  property,  applies  to  sales,  and 

§  1960.  (Act  Feb.  12,  1895,  c.  83.)  Purchase  of  exceptional  articles 
for  sale. 
Hereafter  exceptional  articles  of  subsistence  stores  for  officers 
and  enlisted  men,  which  are  to  be  paid  for  by  them,  regardless  of 
condition  upon  arrival  at  posts,  may,  under  regulations  to  be  pre- 
scribed by  the  Secretary  of  War,  be  obtained  by  open  purchase 
without  advertising.     (28  Stat.  658.) 

This  was  a  proviso  of  the  Army  appropriation  act  for  the  fiscal  year  1896, 
cited  above. 

§  1961.  (Act  March  3,  1911,  c.  209.)  Sales  of  subsistence  supplies 
to  other  bureaus  of  War  Department  or  to  other  executive  de- 
partments; payment  in  cash;  prices. 
Hereafter  when  under  the  Army  Regulations  subsistence  sup- 
plies are  furnished  to  another  bureau  of  the  War  Department,  or 
to  another  executive  department  of  the  Government  or  employes 
thereof,  payment  therefor  shall  be  made  in  cash  by  the  proper  dis- 
bursing officer  of  the  bureau,  office,  or  department  concerned,  or  by 
the  employe  to  whom  the  sale  is  made.  When  the  transaction  is  be- 
tween two  bureaus  of  the  War  Department  the  price  to  be  charged 
shall  be  the  contract  or  invoice  price  of  the  supplies.  When  the  trans- 
action is  between  the  Subsistence  Department  and  another  executive 
department  of  the  Government  or  employes  thereof,  the  price  to  be 
charged  shall  include  the  contract  or  invoice  price  and  ten  per  centum 
additional  to  cover  wastage  in  transit,  and  the  cost  of  transportation. 
(36  Stat.  1047.) 

This  was  a  proviso  annexed  to  the  appropriation  for  the  Subsistence  Depart- 
ment in  the  Army  appropriation  act  for  the  fiscal  year  1912,  cited  above. 

§  1962.  (Act  April  23,  1904,  c.  1485.)  Sales  of  medical  supplies  to 
civilian  employes. 
Hereafter  civilian  employees  of  the  Army  stationed  at  military 
posts  may,  under  regulations  to  be  made  by  the  Secretary  of  War, 
purchase  necessary  medical  supplies  when  prescribed  by  a  medical 
officer  of  the  Army.     (33  Stat.  273.) 

This  was  a  proviso  annexed  to  an  appropriation  for  the  Medical  Depart- 
ment in  the  Army  appropriation  act  for  the  fiscal  year  1905,  cited  above. 

A  previous  provision  permitting  such  purchases  "at  cost,  with  ten  per 
centum  added,"  made  by  Act  March  3,  1883,  c.  93,  22  Stat.  459,  may  be  re- 
garded as  superseded  by  this  act. 

This  provision  was  repeated  in  the  same  language  in  the  similar  appro- 
priation act  for  the  fiscal  year  1906,  Act  March  2,  1905,  c  1307,  33  Stat.  839. 
A  provision  making  moneys  arising  from  dispositions  of  medical  and  hospital 
supplies  available  to  replace  such  supplies,  was  made  by  Act  June  12,  1906, 
c.  3078,  post,  §  1963. 

§  1963.  (Act  June  12, 1906,  c.  3078.)  Application  of  moneys  arising 
from  dispositions  of  medical  and  hospital  supplies. 
Hereafter  all  moneys  arising  from  dispositions  of  serviceable 
medical  and  hospital  supplies  authorized  by  law  and  regulation  shall 
constitute  one  fund  on  the  books  of  the  Treasury  Department, 
which  shall  be  available  to  replace  medical  and  hospital  supplies 
throughout  the  fiscal  year  in  which  the  dispositions  were  effected 
and  throughout  the  following  fiscal  year.    (34  Stat.  256.) 

This  was  a  proviso  annexed  to  an  appropriation  for  the  Medical  and  Hos- 
pital Department  in  the  Army  appropriation  act  for  the  fiscal  year  1907, 
cited  above. 

§  1963a.  (Res.  May  8,  1914,  No.  15,  §  1.)     Issue  by  Secretary  of 
War  and  Secretary  of  the  Navy  of  articles  of  equipment  for 
organizations  formed  by  American  National  Red  Cross. 
That  the  Secretary  of  War  and  the  Secretary  of  the  Navy  be,  and 
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are  hereby,  authorized  to  issue,  each  at  his  discretion  and  under 
proper  regulations  to  be  prescribed  by  him,  out  of  equipment  for 
medical  and  other  establishments  on  hand,  belonging  to  the  Govern- 
ment and  which  can  be  temporarily  spared,  such  articles  as  may  ap- 
pear to  be  required  for  instruction  and  practice  by  organizations 
formed  by  the  American  National  Red  Cross,  for  the  purpose  of 
rendering  aid  to  the  Army  and  Navy  in  war.    (38  Stat.  771.) 

This  section,  and  the  section  next  following,  was  '*A  joint  resolution  au- 
thorizing the  Secretary  of  War  and  the  Secretary  of  the  Navy  to  loan  equip- 
ment for  the  purpose  of  instruction  and  training  to  sanitary  organizations 
of  the  American  National  Red  Cross." 

This  section  was  extended  so  as  to  permit  the  issue  of  the  equipment 
mentioned  herein  to  the  American  National  Red  Cross  for  the  instruction 
of  persons  who  may  volunteer  to  receive  training  by  that  association  from 
May  1  to  June  1,  1916,  by  Res.  May  18,  1916,  c  128,  39  Stat 

§  1963b.  (Res.  May  8,  1914,  No.  15,  §  2.)     Regulations  to  provide 
for  return  of  articles  of  equipment  loaned;    bonds  for  safe- 
keeping and  return. 
The  regulations  prescribed  by  the  Secretary  of  War  or  by  the 
Secretary  of  the  Navy,  in  pursuance  of  the  authority  granted  by 
section  one,  shall  provide  for  the  immediate  return  of  the  articles 
of  equipment  loaned  the  American  National  Red  Cross  when  called 
for  by  the  authority  which  issued  them ;   and  the  said  Secretaries 
shall  require  a  bond  in  each  case,  in  double  the  value  of  the  prop- 
erty, for  the  care  and  safe-keeping  thereof  and  for  the  return  of  the 
same  when  required.    (38  Stat.  771.) 
See  note  to  §  1963a,  ante. 

§  1963c.  (Act  March  4,  1915,  c.  143,  §  1.)     Sales  of  medical  sup- 
plies and  equipment  to  American  National  Red  Cross. 

Hereafter,  with  the  approval  of  the  Secretary  of  War  and  at  rates 
of  charge  of  not  less  than  the  contract  prices  paid  therefor  plus 
twenty-five  per  centum  to  cover  the  cost  of  purchase,  inspection, 
and  so  forth,  the  Medical  Department  of  the  Army  may  sell  for  cash 
to  the  American  National  Red  Cross  such  medical  supplies  and 
equipments  as  can  be  spared  without  detriment  to  the  military  serv- 
ice.   (38  Stat.  1080.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year 

1916,  cited  above. 

§  1963d.  (Act  May  18,  1916,  c.  124.)     Issue  of  quartermaster  sup- 
plies  and  stores  to  certain  educational  institutions ;   bond  for 
return. 
The  Secretary  of  War  is  authorized  to  issue,  at  his  discretion  and 
under  such  regulations  as  he  may  prescribe,  such  quartermaster 
supplies  and  stores  belonging  to  the  Government,  and  which  can  be 
spared  for  that  purpose,  as  may  appear  to  be  required  for  the  estab- 
lishment and  maintenance  of  military  instruction  camps  by  the  stu- 
dents of  any  educational  institution  to  which  an  officer  of  the  Army 
is  detailed  as  professor  of  military  science  and  tactics,  and  the  Secre- 
tary of  War  shall  require  a  bond  in  each  case  in  the  value  of  the 
property  for  the  care  and  safe-keeping  thereof  and  for  the  return  of 
the  same  when  required.    (39  Stat.) 

This  was  an  act  entitled  "An  act  to  permit  issne  by  the  supply  departments 
of  the  Army  to  certain  military  schools  and  colleges,"  cited  above. 

§  1964.  (Act  June  12,  1906,  c.  3078.)     Application  of  funds  received 
from  transfer  of  military  stores,  etc.,  to  Insular  Department  of 
Philippines. 
Hereafter  all  funds  received  as  the  value  of  military  stores  trans- 
ferred by  the  several  staff  departments  of  the  Army  to  the  Insular 
Department  of  the  Philippines,  or  work  done,  shall  be  deposited  in  the 
Treasury  of  the  United  States  and  remain  available  during  the  fiscal 
year  in  which  the  transaction  occurred  and  the  following  year  for 
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the  procurement  of  like  military  stores  to  replace  those  so  transferred. 
(34  Stat.  258.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1907, 
cited  above.  A  similar  provision,  without  the  word  **hereafter,"  and  the  words 
"or  work  done,"  was  made  by  previous  Army  appropriation  acts. 

§  1965.  (Act  March  2,  1905,  c.   1307.)     Application  of  deductions 

made  from  carriers  for  loss  of  or  damage  to  military  stores  in 

transit 

Hereafter  moneys  arising  from  deductions  made  from  carriers  on 

account  of  the  loss  of  or  damage  to  military  stores  in  transit  shall  be 

credited  to  the  proper  appropriation  or  funds  out  of  which  such  or 

similar  stores  shall  be  replaced.     (33  Stat.  840.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1906, 
cited  above. 

§  1966.  (R.  S.  §  1191,  as  amended.  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Bonds  of  disbursing  officers,. by  whom  to  be  given. 
All  officers  of  the  Quartermaster's,  Subsistence,  and  Pay  Depart- 
ments, the  chief  medical  purveyor  and  assistant  medical  purveyors, 
and  all  store-keepers  shall,  before  entering  upon  the  duties  of  their 
respective  offices,  give  good  and  sufficient  bonds  to  the  United  States, 
in  such  sums  as  the  Secretary  of  War  may  direct,  faithfully  to  account 
for  all  public  moneys  and  property  which  they  may  receive.  The 
President  may,  at  any  time,  increase  the  sums  so  prescribed.  But 
the  Quartermaster  General  shall  not  be  liable  for  any  money  or  prop- 
erty that  may  come  into  the  hands  of  the  subordinate  officers  of  his 
department. 

Act  April  24,  1816,  c.  69,  §  6,  3  Stat.  298.  Act  May  16,  1820,  c.  102,  § 
3,  3  Stat.  582.  Act  Aug.  23,  1842,  c.  186,  §  2,  5  Stat.  612.  Act  June  17. 
1846,  c  28,  §  2,  9  Stat.  17.  Act  March  3,  1857.  c.  106,  f  2,  11  Stat.  203. 
Act  July  17,  1862,  c.  201,  i  16,  12  Stat  600.  Act  July  28,  1866,  c.  299,  { 
17, 14  Stat.  334.    Act  Feb.  27,  1877,  c.  69,  §  1,  19  Stat.  243. 

This  section,  as  enacted  in  the  Revised  Statutes,  ended  with  the  provision 
that  **the  President  may,  at  any  time,  increase  the  suras  so  prescribed."  The 
further  provision,  at  the  end  of  the  section  as  set  forth  here,  that  the  Quar- 
termaster-General should  not  be  liable  for  money  or  property  in  the  hands 
of  subordinate  officers,  was  added  by  amendment  by  Act  Feb.  27,  1877,  c.  69, 
§  1,  cited  above. 

The  provisions  of  this  section  may  be  waived  in  the  cases  of  officers  of 
the  Quartermaster  Corps  who  are  not  accountable  for  public  funds  by  a  pro- 
vision of  Act  Aug.  29,  1916,  c.  418,  §  1,  post,  §  1966a. 

Provisions  for  inspection  of  disbursements  of  disbursing  officers  of  the  Army, 
their  accounts  and  deposits,  were  made  by  Act  April  20,  1874,  c  117,  ante, 
U  330,  831. 

Notes  of  Decisions 

Necessity  of  bondw— ^The  appointment  ute,  and  must  not  be  either  malum  pro- 
of a  paymaster  is  complete  when  he  is  hibitum  or  malum  in  se.  Moses  v.  U. 
appointed  by  the  President  and  con-  S.  (1897)  17  Sup.  Ct.  682, 166  U.  S.  571, 
firmed  by  the  Senate,  and  the  giving  586,  41  L.  Ed.  1119. 
of  a  bond  is  a  mere  ministerial  act  for  The  compensation  of  a  paymaster  in 
the  security  of  the  government,  and  not  the  army  runs  from  the  date  of  the  ac- 
a  condition  precedent  to  his  authority  ceptance  of  his  appointment,  not  from 
to  act  as  a  paymaster.  U.  S.  v.  Brad-  the  date  of  approval  of  his  bond, 
ley  (1836)  10  Pet  343.  364,  9  L.  Ed.  (1878)  16  Op.  Atty.  Gen.  38. 

f^'  .^^  ^,,^0  ^^^^^  ^^  ^""^  ^'  F^'-'n  «^  bond.-This  section  merely 

^  ^   ^  M          J     a-  u      •         a;        *  prescribes  the  form  and  purport  of  the 

The  failure  of  a  disbursing  officer  to  j,ond  to  be  taken  of  paymasters  by  the 

give  a  bond  does  not  Predude  him  from  y^^^  Department,  and  does  not  declare 

/^q|1.^S^  nf  r^Q«-  ^'  '^^^  ^"  0^^**^  t>o^<^«  ^t  ^^^  ^  the 

(1889)  ^5  Ot.  OL  «5.  prescribed  form   shall  be  void,  and  a 

Validity  and  effeot  of  bondw— A  bond  bond  conforming  to  the  act  and  con- 
may  properly  be  required  from  a  "prop-  taining  additional  provisions  is  valid, 
erty  and  disbursing  officer,"  although  so  far  as  it  is  in  conformity  with  the 
no  bond  is  required  by  statute,  provided  act.  U.  S.  v.  Bradley  (1836)  10  Pet 
that  the  consideration  or  condition  of  343,  364,  9  L.  Ed.  448. 
the  bond  must  not  be  in  violation  of  See  (1885)  18  Op.  Atty.  Gen.  274, 
law,  must  not  run  counter  to  any  stat-  holding  that,  where   the  form   of  the 
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bond  is  not  prescribed  by  statute,  its      cording  to  law.    U.  S.  v.  Clark  (C.  0. 

form  may  be  determined  by  the  officer      1826)  Fed.  Gas.  No.  14,807. 

whose  duty  it  is  to  approve  the  same.  .-  ^     *      ^    n  •....x                          *    t 

Extent    of    liability    on    paymaster's 

Blanlcs     In     instrument.— A     printed  bond.— The  sureties  of  the  official  bond 

form  of  bond,  with  blanks  left  therein,  ^f  ^  regimental  paymaster  are  nbt  lia- 

signed  by  persons  who  had  consented  bi©  for  his  failure  to  account  for  funds 

to   become   sureties,   the   blanks  being  placed  in  his  hands  after  six  months* 

subsequently  filled  out  without  express  neglect  to  account  for  funds  previously 

authority  from  them,  and  subsequently  placed  in  his  hands.    U.  S.  v.  Vanzandt 

accepted  by  the  United  States,  was  not  (c,  q   1322)  Fed-  Gas.  No.  16,611. 

a  valid  bond,  as  to  the  sureties.    U.  S.  The  sureties  on  a  paymaster's  bond 

V.  Nelson  (G.  G.  1822)  Fed.  Gas.  No.  gpg  jjable  for  the  penalty  named  there- 

15,862.  In^  Qj^^  fQj.  interest  thereon  from  the 

Extent  of  liability  on  quartermaster's  commencement  of  the  suit  to  the  entry 

bondw— A  bond  by  a  battalion  quarter-  of  judgment     U.  S.  v.  Meeker  (D.  G. 

master,  conditioned  "to  expend   faith-  1873)  Fed.  Gas.  No.  15,757. 

fully  all  public  moneys,  and  to  account  Funds  for  the  support  of  the  army, 

for  all  public  property,"  requires  an  ac-  raised   by   individual   contribution,   are 

counting,   not  with   the   quartermaster  not  public  funds  within  the  bonds   of 

general,  but  the  treasury  department;  disbursing  officers.    (1877)  15  Op.  Atty. 

and  the  obligation  extends  to  moneys  as  Gen.  209. 

well  as  property,  and  to  expenditures  ni-«k«— »  ^4  ....^f^i  ««   Mowm«.*oi^« 

TST/^   1KKQQ  does  not  discharge  his  surety.    U.  S.  v. 

JNO.  iD,owd.  Vanzandt  (1826)   11  Wheat  184,  188, 

Accrual   of   liability  on   paymaster's  q  l.  Ed.  448. 
bond.— The  debt  of  a  paymaster  to  the 

United  States  is  created  by  the  advanc-  Action  on  paymaster's  bond.— Gerti- 
es made  to  him,  and  not  at  the  time  fied  copies  of  a  regimental  paymaster's 
of  striking  a  balance  of  accounts  account  and  of  his  bond  are  competent 
against  him  on  the  treasury  books;  and  evidence  in  an  action  against  sureties, 
his  surety  becomes  a  debtor  as  soon  U.  S.  v.  Vanzandt  (0.  C.  1822)  Fed. 
as  the  paymaster  fails  to  account  ac-  Gas.   No.   16,611. 

§  1966a.  (Act  Aug.  29,  1916,  c.  418,  §  1.)    .Waiver  of  provisions  of 

preceding  section. 
Hereafter  the  provisions  of  section  eleven  hundred  and  ninety- 
one  of  the  Revised  Statutes  of  the  United  States  may,  in  the  discre- 
tion of  the  Secretary  of  War,  be  waived  in  the  cases  of  officers  of 
the  Quartermaster  Corps  who  are  not  accountable  for  public  funds 
or  public  property.    (39  Stat.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year 
1917,  cited  above. 

R.  S.  i  1191,  mentioned  in  this  section,  is  set  forth  ante,  §  1966. 

§  1967.  (R.  S.  §  1192.)     Renewing  bonds  of  paymasters. 

All  disbursing  officers  of  the  Pay  Department  shall  renew  their 
bonds,  or  furnish  additional  security,  at  least  once  in  four  years,  and 
as  much  oftener  as  the  President  may  direct. 
Act  March  2,  1849,  c.  80,  9  Stat.  350. 

General  provisions  for  examination  and  renewal  of  official  bonds,  made  by 
Act  March  2,  1895,  c.  177,  §  5,  are  set  forth  post,  §§  328S-3290. 

§  1968.  (R.  S.  §  1220.)     Returns  of  ordnance;   damages. 

Every  officer  commanding  a  regiment,  corps,  garrison,  or  detach- 
ment shall  make,  once  every  two  months,  or  oftener  if  so  directed, 
a  report  to  the  Chief  of  Ordnance,  stating  all  damages  to  arms, 
equipments,  and  implements  belonging  to  his  command,  noting 
those  occasioned  by  negligence  or  abuse,  and  naming  the  officer  or 
soldier  by  whose  negligence  or  abuse  the  said  damages  were  oc- 
casioned.    ' 

Act  Feb.  8,  1815,  c.  38,  §  7,  3  Stat.  204. 

This  section,  as  enacted  in  the  Revised  Statutes,  contained  only  the  provision 
set  forth  here.  It  was  amended  by  adding  at  the  end  of  the  section  a  provision 
for  alteration  of  clothing  issued,  which  is  set  forth  post,  §  2181. 

Returns  to  the  Chief  of  Ordnance  by  officers,  etc.,  of  the  Ordnance  De- 
partment, and  all  other  officers,  etc.,  intrusted  with  stores  or  supplies,  of  ord- 
nance property,  were  required  by  amendment  of  R.  S.  i  1167,  by  Act  Feb. 
27,  1877,  c  69,  I  1,  ante,  f  1858. 
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Provisions  for  certifying  to  the  accounting  officers  of  the  Treasury  Depart- 
ment any  charge  against  an  officer,  etc.,  for  loss  of  public  property,  were  made 
by  Act  March  29,  1894,  c  49,  ante,  H  439-442. 

Provisions  requiring  officers  who  at  any  time  were  accountable  for  public 
property,  before  final  payment  to  them  on  discharge  from  the  service,  to  obtain 
certificates  of  nonindebtedness  to  the  United  States  from  bureaus  off  the  War 
Department  and  from  the  Chief  of  the  Division  of  Bookkeeping  and  War- 
rants of  the  Treasury  Department,  etc.,  were  made  by  Act  Jan.  12,  1899,  c. 
46,  i  2,  post,  f  1971. 

Provisions  for  sale  or  other  disposition  of  arms  or  other  ordnance  property 
or  materials  are  set  forth  under  Title  XVII,  "Arms,  Armories  and  Arsenals, 
and  Ordnance  and  Fortifications  and  Nitrate  Plants,*'  Chapter  A. 

§  1969.  (R.  S.  §  1221,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Returns  of  clothing  and  camp-equipage. 
Every  officer  who  receives  clothing  or  camp-equipage  for  the  use 
of  his  command,  or  for  issue  to  the  troops,  shall  render  to  the  Quar- 
termaster-General, at  the  expiration  of  each  regular  quarter  of  the 
year,  quarterly  returns  of  such  supplies,  according  to  the  forms 
which  may  be  prescribed,  accompanied  by  the  requisite  vouchers 
for  any  issues  which  shall  have  been  made.  Said  returns  and  vouch- 
ers, after  due  examination  by  the  Quartermaster  General  shall  be 
transmitted  for  settlement  to  the  proper  accounting  officer  of  the 
Treasury  Department. 

Act  May  18,  1826,  c  74,  §  2,  4  Stat  174.  Act  Feb.  27,  1877,  c.  69,  §  1, 
19  Stat  243. 

This  section,  as  enacted  in  the  Revised  Statutes,  contained  only  the  pro- 
yision  for  quarterly  returns  of  the  supplies  mentioned,  with  vouchers  for  is- 
sues thereof.  The  further  provision  for  transmission  of  such  returns  and 
vouchers  to  the  Treasury  Department,  beginning  with  the  words  "Said  returns 
and  vouchers,"  were  added  at  the  end  of  the  section  by  amendment  by  Act 
Feb.  27,  1877,  c.  69,  §  1,  cited  above. 

Provisions  requiring  officers  who  at  any  time  were  accountable  for  public 
property,  before  final  payment  to  them  on  discharge  from  the  service,  to  ob- 
tain certificates  of  nonindebtedness  to  the  United  States  from  bureaus  of  the 
War  Department  and  from  the  Chief  of  the  Division  of  Bookkeeping  and  War- 
rants of  the  Treasury  Department,  etc^  were  made  by  Act  Jan.  12,  1899,  c. 
46.  §  2,  post,  i  1971. 

Provisions  for  property  returns  by  officers  and  men  of  the  Signal  Corps,  and 
for  safe-keeping  of  Signal  Service  property,  were  made  by  Act  Oct  12,  1888, 
c.  1092,  post,  §  1970. 

§  1970.  (Act  Oct.  12,  1888,  c.  1092.)     Returns  of  Signal  Service 
property;  regulations  relating  thereto. 

From  and  after  the  passage  of  this  act,  every  officer  of  the 
Signal  Corps,  every  non-commissioned  officer  or  private  of  the  Sig- 
nal Corps,  and  all  other  officers,  agents,  or  persons  who  now  have 
in  possession,  or  may  hereafter  receive  or  may  be  intrusted  with 
any  stores  or  supplies,  shall,  quarterly  or  more  often,  if  so  directed, 
and  in  such  manner  and  on  such  forms  as  may  be  prescribed  by 
the  Chief  Signal  Officer,  make  true  and  correct  returns  to  the  Chief 
Signal  Officer  of  all  Signal  Service  property  and  all  other  supplies 
and  stores  of  every  kind  received  by  or  intrusted  to  them  and  each 
of  them,  or  which  may,  in  any  manner,  come  into  their  and  each 
of  their  possession  or  charge.  The  Chief  Signal  Officer,  subject  to 
the  approval  of  the  Secretary  of  War,  is  hereby  authorized  and 
directed  to  draw  up  and  enforce  in  his  Bureau  a  system  of  rules^ 
and  regulations  for  the  government  of  the  Signal  Bureau,  and  of 
all  persons  in  said  Bureau,  and  for  the  safe-keeping  and  preserva- 
tion of  all  Signal  Service  property  of  every  kind,  and  to  direct  and 
prescribe  the  kind,  number,  and  form,  of  all  returns  and  reports,  and 
to  enforce  compliance  therewith.    (25  Stat.  552.) 

This  was  an  act  entitled  **An  act  to  make  enlisted  men  of  the  Signal  Corps 
responsible  for  public  property.'* 

This  section  was  amended  by  a  provision  of  Act  April  27,  1914,  c.  72,  post, 
{  1970a,  80  as  to  require  returns  to  be  made  semiannually  or  more  often. 

Provisions  requiring  officers  who  at  any  time  were  accountable  for  public 
property,  before  final  payment  to  them  on  discharge  from  the  service,  to  ob- 
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tain  certificates  of  noniodebtedness  to  the  United  States  from  bureaus  of  the 
War  Department  and  from  ttie  Chief  of  the  Division  of  Bookkeeping  and 
Warrants  of  the  Treasury.  Department,  etc.,  were  mafle  by  Act  Jan.  12,  1809, 
c  46,  §  2,  post,  §  1971. 

§  1970a.  (Act  April  27,  1914,  c.  72.)  Returns  of  Signal  Service 
property  semiannually  or  of  tener. 

That  the  Act  of  Congress  approved  October  twelfth,  eighteen 
hundred  and  eighty-eight,  entitled  "An  Act  to  make  enlisted  men 
of  the  Signal  Corps  responsible  for  public  property,"  be  amended 
so  as  to  read  that  property  returns  of  the  Signal  Corps  shall  be. 
rendered  semiannually  or  more  of^en.    (38  Stat.  353.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1916, 
cited  above. 

Act  Oct.  12,  1888,  c  1092,  mentioned  in  this  section,  is  set  forth  ante, 
§  1970. 

§  1970b.  (Act  March  4,  1915,  c.  143,  §  1.)     Exchange  by  Signal 
Corps  of  t3rpewriters  and  adding  machines. 
Hereafter  the  Signal  Corps  may  exchange  typewriters  and  adding 
machines  in  the  purchase  of  similar  equipment.    (38  Stat.  1064.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year 
1916.  cited  above. 

§  1971.  (Act  Jan.  12,  1899,  c.  46,  §  2.)  Officers  accountable  for 
public  property  to  obtain  certificates  of  nonindebtedness,  etc., 
before  final  pa3anent  to  them  on  discharge. 

Officers  who  at  any  time  were  accountable  or  responsible  for 
public  property  shall  be  required,  before  final  payment  is  made  to 
them  on  discharge  from  the  service,  to  obtain  certificates  of  non- 
indebtedness  to  the  United  States  from  only  such  of  the  bureaus  of 
the  War  Department  to  which  the  property  for  which  they  were 
accountable  or  responsible  pertains,  and  the  certificate  from  the 
Chief  of  the  Division  of  Bookkeeping  and  Warrants,  Treasury  De- 
partment, and  such  certificates,  accompanied  by  the  affidavits  of 
officers,  of  nonaccountability  or  nonresponsibility  to  other  bureaus 
of  the  War  Department,  certified  to  by  the  commanding  officer  of 
the  regiment  or  independent  organization,  shall  warrant  their  final 
payment:  Provided,  That  officers  who  have  not  been  responsible 
at  any  time  for  public  property  shall  be  required  to  make  affidavit 
of  that  fact,  certified  to  by  their  commanding  officers,  which  shall 
be  accepted  as  sufficient  evidence  to  warrant  their  final  payment  on 
their  discharge  from  the  service.    (30  Stat.  784.) 

These  were  provisions  of  section  2  of  an  act  entitled  "An  act  granting 
extra  pay  to  officers  and  enlisted  men  of  United  States  Volunteers,"  cited 
above.  ^ 

The  terms  of  the  act  may  be  regarded  as  applicable  to  officers  and  enlisted 
men  in  the  volunteer  service  at  any  time  thereafter,  as  well  as  to  those  actually 
in  the  service  at  the  time  of  its  passage. 

Section  1  of  the  act,  providini;  for  extra  pay  in  lieu  of  leaves  of  absence 
and  furloughs  on  muster  out,  is  set  forth  post,  §  2038. 

(R.  S.  §  1240.     Superseded.) 

This  section,  allowing  women  to  accompany  troops  as  laondressei,  was  so* 
perseded  by  Act  June  18,  1878,  c.  263,  i  5,  post,  f  2019. 

§  1972.  (R.  S.  §  1241.)     Sales  of  stores. 

The  President  may  cause  to  be  sold  any  military  stores  which,  up- 
on proper  inspection  or  survey,  appear  to  be  damaged,  or  unsuitable 
for  the  public  service.  Such  inspection  or  survey  shall  be  made  by 
officers  designated  by  the  Secretary  of  War,  and  the  sales  shall  be 
made  under  regfulations  prescribed  by  him. 
Act  March  3,  1825,  c.  93,  {§  1,  2,  4  Stat  127. 

Provisions  for  the  sale,  by  the  Secretary  of  War,  of  all  obsolete  and  un- 
serviceable ammunition,  etc.,  then  stored  in  the  various  arsenals,  and  for  the 
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dispositioii  of  the  proceeds  of  sale,  were  made  by  Act  June  22,  1874,  c.  413, 
18  Stat.  200,  and  Act  March  3,  1875,  c.  130,  §  1,  18  Stat  388.  These  pro- 
Tisions  are  omitted,  as  temporary  merely,  and  executed. 

Notes  of  Decisions 

Manner  of  sale  In  general.— Under  tmder  a  name  recognized  by  the  United 
this  section  (Act  March  3,  1825,  c  93),  States  Pharmacopoeia,  a  mere  general 
the  President  only  has  power  to  cause  statement  of  the  character  of  the  drug, 
ordnance,  arms,  ammunition,  etc,  unfit  showing  only  the  fact  of  its  Qeteriora- 
for  public  service,  upon  proper  inspec-  tion,  is  insufficient;  and  in  order  that 
tion  and  survey,  to  be  sold,  under  regu-  it  may  not  be  deemed  adulterated,  its 
lations  prescribed  by  the  Secretary  of  actual  standard  of  strength,  quality,  or 
War,  which  regulations  as  promulgated  purity  should  be  stated  on  the  label  of 
required  the  property  to  be  offered  first  each  bottle,  box,  or  other  container  in 
at  public  auction.  Accordingly  it  was  which  the  goods  are  intended  to  reach 
held  that  the  head  of  the  ordnance  bu-  the  consumer.  Where,  however,  a  drug 
reau  had  no  authority  to  break  up  old  so  sold  is  not  sold  under  a  name  recog- 
cannon,  which  had  been  condemned  as  nized  in  the  United  States  Pharma- 
unfit  for  service,  and  sell  them  as  old  cepacia,  a  general  statement  on  the  la- 
iron  in  exchange  for  gun  skiddings.  bel  that  its  quality  has  deteriorated, 
(1833)  2  Op.  Atty.  Gen.  580.  and  that  it  has  been  condemned  for  sale 

under  this  section,  would  be  a  sufficient 

Sale  subject  to  food  and  drugs  act.—  compliance  with  the  Food  and  Drugs 

A  sale,  under  this  section,  of  drugs  and  Act,  and  would  show  that  it  was  not 

medicines  purchased  for  the  use  of  the  sold  under  any  professed  standard,  and 

army  and  afterwards  condemned  as  be-  would  not  be  deemed  either  adulterated 

ing  unfit  for  use,  is  as  much  subject  to  or  misbranded  under  sections  7  and  8  of 

the  provisions  of  Food  and  Drugs  Act  the  Food  and  Drugs  Act.     But  a  sale 

June  30,  1906    (this  compilation,   title  of  such  condemned  drugs  and  medicines 

56B,  chapter  B),  as  a  sale  by  a  private  could  in  no  respect  affect  the  original 

person  would  be  under  similar  circum-  makers   or   vendors   from   whom    they 

stances,  and  would  render  the  officers  were  purchased  before  the  passage  of 

making  the  sale  liable  under  that  act,  the    Food    and    Drugs    Act,    unaccom- 

unless  the  drugs  and  medicines  so  sold  panied  by  any  guaranty  under  that  act, 

are  labeled  in  accordance  with  its  provi-  and  at  a  time  previous  to  their  deterio- 

sions.     Where  a  drug  so  sold  is  sold  ration.     (1908)  26  Op.  Atty.  Gen.  547. 

§  1972a.  (Act  Aug.  29,  1916,  c.  418,  §  1.)     Exchange  of  old  for  new 

machinery  and  equipage. 
Hereafter  sewing  machines  and  other  labor-saving  machinery 
used  in  the  manufacture  of  clothing  and  equipage,  motor  trucks 
and  passenger-carrying  vehicles,  and  band  instruments,  may  be 
exchanged  in  part  payment  for  new  machines,  vehicles,  and  instru- 
ments used  for  the  same  purpose  as  those  proposed  to  be  exchang- 
ed.   (39  Stat.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1917, 
cited  above. 

§  1973.  (R.  S.  §  1242.)     Arms  and  accouterments  in  possession  of 
persons  not  soldiers. 

The  clothing,  arms,  military  outfits,  and  accouterments  furnished 
by  the  United  States  to  any  soldier  shall  not  be  sold,  bartered,  ex- 
changed, pledged,  loaned,  or  given  away ;  and  the  possession  of  any 
such  property  by  any  person  not  a  soldier  or  officer  of  the  United 
States  shall  be  prima-facie  evidence  of  such  sale,  barter,  exchange, 
pledge,  loan,  or  gift.  Such  property  may  be  seized  and  taken  from 
any  person,  not  a  soldier  or  officer  of  the  United  States,  by  any 
officer,  civil  or  military,  of  the  United  States,  and  shall,  thereupon, 
be  delivered  to  any  quartermaster  or  other  officer  authorized  to  re- 
ceive the  same. 

Act  March  3,  1863,  c.  75,  §  23,  12  Stat  735. 

Similar  provisions,  with  others  of  like  nature,  were  contained  in  R.  S.  } 
8748,  post,  §  0941. 

Notes  of  Decisions 

Operation  and  effect  in  general.— This  Under    this     section,    construed     in 

section  is  not  a  criminal   statute.     It  connection    with    sections    2326,    6941, 

simply  prohibits  the  disposition  of  the  and    10199,   post,    the   government,    in 

military  stores  of  the  United  States,  ex-  supplying  a  soldier  with  an  equipment, 

cept   as   they   are   issued   to    soldiers.  retains  title  to  the  same,  it  being  re- 

U.  S.  V.  Smith  (C.  C.  1907)  156  Fed.  garded  as  public  property,  whether  re- 

869.  maining  in  the  public  depot  or  in  the 
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possession  of  the  individual  soldier,  and  (1911)  188  Fed.  310, 110  C.  C.  A.  288; 

this  notwithstanding  the  soldier  is  al-  U.  S.  v.  Hart  (D.  O.)    146  Fed.  202; 

lowed  to  retain  such  articles  of  cloth-  Same  y.  Michael  (D.  O.  1907)  153  Fed. 

ing  as  he  has  then  in  use  on  the  expira-  609. 

tion  of  his  term  of  service.    Lobosco  v.  See,    also,   notes    to    §§    2326,   6941, 

U.  S.  (1911)  183  Fed.  742,  106  C.  0.  10199,  post 

A.    476.      See,    also,    Ontai    v.    Same 

§  1974.  '(Act  March  2,  1903,  c.  975.)     Transport  service  not  to  be 
discontinued  without  action  of  Congress. 

No  action  looking  to  the  discontinuance  of  the  transport  service 

shall  be  taken  without  further  action  of  Congress.     (32  Stat.  939.) 

This  was  a  proviso  annexed  to  an  appropriation  for  transportation  of  the 

Army,  etc.,   in  the  Army  appropriation  act  for  the   fiscal  year   1904,  cited 

above. 

§  1974a.  (Act  Aug.  29,  1916,  c.  418,  §  1.)  Transportation  systems 
in  time  of  ^ar ;  President  to  take  over  and  control. 
The  President,  in  time  of  war,  is  empowered,  through  the  Secre- 
tary of  War,  to  take  possession  and  assume  control  of  any  system 
or  systems  of  transportation,  or  any  part  thereof,  and  to  utilize 
the  same,  to  the  exclusion  as  far  as  may  be  necessary  of  all  other 
traffic  thereon,  for  the  transfer  or  transportation  of  troops,  war 
material  and  equipment,  or  for  such  other  purposes  connected  with 
the  emergency  as  may  be  needful  or  desirable.    (39  Stat.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1017, 
cited  above. 

§  1975.  (Act  March  2,   1905,  c.   1307.)     Steamships  in  transport 
service  not  to  be  disposed  of  without  consent  of  Congress. 
Hereafter  no  steamship  in  the  transport  service  of  the  United 
States  shall  be  sold  or  disposed  of  without  the  consent  of  Congress 
having  been  first  had  or  obtained.     (33  Stat.  837.) 

This  was  a  provision  accompanying  an  appropriation  for  transportation  of 
the  Army  and  its  supplies  in  the  Army  appropriation  act  for  the  fiscal  year 
1906  cited  above.  Similar  provisions,  without  the  word  "hereafter,"  were 
made  by  the  appropriation  acts  for  the  years  immediately  preceding.  And  the 
provision  was  repeated,  in  the  language  set  forth  here,  in  the  appropriation 
acts  for  subsequent  years,  Act  June  12,  1906,  c.  3078,  34  Stat  253,  and  Act 
March  2,  1907,  c.  2511,  34  Stat.  1170. 

§  1976.  (Act  March  2,  1907,  c.  2511.)     Transportation  on  vessels 
for  officers,  etc.,  of  Navy  and  Marine  Corps,  and  other  Govern- 
ment officers,  etc.,  and  for  general  passengers  to  Island  of 
Guam. 
No  part  of  this  appropriation  shall  be  applied  to  the  payment  of 
the  expenses  of  using  transports  in  any  other  Government  work 
than  the  transportation  of  the  Army,  its  supplies  and  employees; 
and  when,  in  the  opinion  of  the  Secretary  of  War,  accommodations 
are  available,  transportation  may  be  provided  for  the  officers,  en- 
listed men,  employees,  and  supplies  of  the  Navy,  the  Marine  Corps, 
and   for  members  and  employees   of  the   Philippine   and   Hawaiian 
governments,  officers  of  the  War  Department,  Members  of  Con- 
gress, other  officers  of  the  Government  while  traveling  on  official 
business,  and  without  expense  to  the  United  States,  for  the  families 
of  those  persons  herein  authorized  to  be  transported,  and  when 
accommodations  are  available,  transportation  may  be  provided  for 
general  passengers  to  the  island  of  Guam,  rates  and  regulations 
therefor  to  be  prescribed  by  the  Secretary  of  War.    (34  Stat.  1170.) 
This  was  a  proviso  annexed  to  an  appropriation  for  transportation  of  the 
Army  and  its  supplies,  in  the  Army  appropriation  act  for  the  fiscal  year  1908, 
cited  above. 

The  provision  for  furnishing  accommodations  appears  to  be  intended  for 
transportation  by  the  Army  transport  service. 

Notes  of  Deoisions 

Transportation    of    men    of    revenue      called   officers  in    any   branch    of   the 
cutter  service.— Enlisted  men  are  never      government  service  except  where  they 
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are  appointed  as  noncommissioned  or  of  the  revenue  cutter  service  are  not 

petty  officers  in  the  army  or  navy.    The  '^officers  of  the  government"  within  the 

terms  ''officers"  and  ^'enlisted  men"  are  meaning    of   this    section.      (1910)    28 

used  in  contradistinction,  neither  refer-  Op.  Atty.  Gen.  320. 
ring  to  the  other.    Hence  enlisted  men 

§  1977.  (Act  March  3,  1911,  c.  209.)     Transportation  on  vessels  for 
officers,  etc.,  of  Revenue-Cutter  Service  and  for  secretaries  and 
supplies  of  Young  Men's  Christian  Association. 
Hereafter  when,  in  the  opinion  of  the  Secretary  of  War,  accom- 
modations are  available,  transportation  on  vessels  of  the  Army 
transport  service  may  be  furnished  the  officers,  employees,  and  en- 
listed men  of  the  Revenue-Cutter  Service,  and  their  families,  with- 
out expense  to  the  United  States,  and  also  secretaries  and  supplies 
of  the  Army  and  Navy  department  of  the  Young  Men's  Christian 
Association.    (36  Stat.  1051.) 

This  was  a  proviso  annexed  to  an  appropriation  for  transportation  of  the 
Army  and  its  supplies  in  the  Army  appropriation  act  for  the  fiscal  year  1912, 
cited  ahoTe.  A  similar  provision,  without  the  word  "hereafter,"  and  applying 
to  the  Young  Men's  Christian  Association  only,  was  made  by  the  similar  act 
for  the  preceding  year,  Act  March  23,  1910,  c  115,  36  Stat.  256. 

§  1978.  (Act  March  3,  1911,  c.  209.)  Transportation  on  vessels  for 
merchandise  to  island  of  Guam. 
Hereafter  when  there  is  cargo  space  available  without  displacing 
military  supplies,  transportation  may  be  provided  for  merchandise  of 
American  production  consigned  to  residents  and  mercantile  firms  of 
the  island  of  Guam,  rates  and  regulations  therefor  to  be  prescribed 
by  the  Secretary  of  War.    (36  Stat.  1051.) 

This  was  a  further  proviso  annexed  to  the  appropriation  for  transportation 
of  the  Army  and  its  supplies  in  the  Army  appropriation  act  for  the  fiscal  year 
1912,  dted  above.  A  similar  provision,  without  the  word  "hereafter,"  was 
made  by  the  similar  act  for'  the  preceding  year,  Act  March  23,  1910,  c  115,  36 
Stat  256. 

MILITARY  POSTS  AND  GARRISONS;   BARRACKS  AND  QUARTERS; 
MOBILIZATION,  ETC.,  STATIONS 

This  subchapter,  inserted  here  as  additional  to  the  divisions  of  Chapter  1 
of  this  Title  in  the  Revised  Statutes,  includes  the  provisions  relating  to  the 
establishment  and  regulation  of  military  posts,  barracks  and  quarters  and 
other  buildings  and  grounds  connected  therewith,  and  mobilization,  etc.,  sta- 
tions. 

Provisions  relating  to  allowance  of  quarters,  etc.,  and  allowances  in  lieu 
thereof,  to  officers  and  enlisted  men,  are  set  forth  in  Chapter  3,  **Pay  and 
Allowances,"  of  this  Title. 

§  1979.  (Act  March  2,  1905,  c.  1307.)     Military  posts  not  to  be  es- 
tablished without  express  authority  of  Congress. 
Hereafter  no  military  post  within  the  United  States  shall  be 
established  without  the  express  authority  of  Congress.     (33  Stat. 
836.) 

This  was  a  proviso  annexed  to  an  appropriation  for  barracks  and  quarters 
in  the  Army  appropriation  act  for  the  fiscal  year  1906,  cited  above. 

Notes  of  Deoisions 

Post    tradersw— Buildings    erocted    by  under  such  license,  and  is  at  liberty  to 

post  traders  on  a  military  reserve,  im-  dispose  of  the  materials  thereof  as  his 

der   authority   from    the    Secretary   of  own  property.    But  the  license  to  erect 

War,  are  erected  for  the  mutual  bene-  such  buildings  being  purely  personal  to 

fit  of  the  government  and  the  trader.  the  trader,  does  not  carry  with  it  any 

They  are  not  to  l?e  regarded  as  such  right  to  lease  or  convey  the  same  to 

buildings  would  be  if  erected  by  tres-  others   for    their   occupation   and    use, 

passers  (as  a  part  of  the  realty),  being  without  the  permission  of  the  military 

erected  under  a  license  from  the  gov-  authorities.      His    rights    are    confined 

emment,  and  for  the  mutual  benefit  of  solely  to  that  of  removing  the  buildings 

both  parties.     A  trader,  when  he  re-  ^^om  the  premises.     (1872)  14  Op.  At- 

moves  from  his  post  at  a  military  re-  ^'  ^®°'  ^^• 

serve,  has  a  right  to  remove  the  build-  Particular    asesw— The    Secretary    of 

ings  which  were  erected  thereon  by  him  War  had  no  authority  to  grant  pcrmis- 
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sion  for  the  erection  of  a  bethel,  read-  sence  of  authority  from  congress,  to  or- 

ing  room,  and  library  within  the  army  der  a  sale  of  the  buildings,  and  such  a 

reservation    on    Ship    Island.      (1897)  sale  is  void.    Lear  v.  U.  S.  (D.  C.  1892) 

21  Op.  Atty.  Gen.  565,  following  Id.  537.  50  Fed.  65. 

Sale  of  buildings.— When  a  military  Abandoned     military     reservations.^ 

post  located  upon  lands  belonging  to  the  See  §§  5003-5012,  post,  and  notes  there-. 

United   States  is   abandoned,   the   sec-  under.                                        , 
retary  of  war  has  no  power,  in  the  ab- 

§  1980.  (Act  June  23,  1879,  c.  35,  §  8.)     MUitary  headquarters, 
where  to  be  established. 

When  the  economy  of  the  service  requires,  the  Secretary  of  War 
shall  direct  the  establishment  of  military  headquarters  at  points 
where  suitable  buildings  are  owned  by  the  Government.  (21  Stat. 
35.) 

This  was  a  proviso  annexed  to  a  clause  of  section  8  of  the  Army  appropri- 
ation act  for  the  fiscal  year  1880,  cited  above,  which  repealed  Act  June  18.  1878, 
c.  263,  §  6,  20  Stat.  150,  requiring  that  in  time  of  peace  military  headquarters 
should  be  in  buildings  or  barracks  owned  by  the  Government,  unless  the  Sec- 
retary of  War  should  order  otherwise. 

§  1980a.  (Act  Aug.  29,  1916,  c.  418,  §  1.)  Headquarters  clerks  des- 
ignated Army  field  clerks ;  allowances. 
Hereafter  headquarters  clerks  shall  be  known  as  Army  field 
clerks  and  shall  receive  pay  at  the  rates  herein  provided,  and  after 
twelve  years  of  service,  at  least  three  years  of  which  shall  have 
been  on  detached  duty  away  from  permanent  station,  or  on  duty 
beyond  the  continental  limits  of  the  United  States,  or  both,  shall 
receive  the  same  allowances,  except  retirement,  as  heretofore  al- 
lowed by  law  to  pay  clerks,  Quartermaster  Corps,  and  shall  be  sub- 
ject to  the  rules  and  articles  of  war.     (39  Stat.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year 
1917,  cited  above. 

This  section  was  accompanied  by  a  proviso  that  said  clerks  "shall  be  em- 
ployed and  assigned  by  the  Secretary  of  War  to  the  oflBces  and  positions  in 
which  they  are  to  serve."    Act  Aug.  29,  1916,  c.  418,  §  1,  39  Stat. 

§  1981.  (R.  S.  §  1136,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Permanent  barracks. 
Permanent  barracks  or  quarters  and  buildings  and  structures  of 
a  permanent  nature  shall  not  be  constructed  unless  detailed  estimates 
shall  have  been  previously  submitted  to  Congress,  and  approved  by  a 
special  appropriation  for  the  same,  except  when  constructed  by  the 
troops ;  and  no  such  structures,  the  cost  of  which  shall  exceed  twenty 
thousand  dollars,  shall  be  erected  unless  by  special  authority  of  Con- 
gress. It  shall  be  the  duty  of  all  officers  of  the  United  States  hav- 
ing any  of  the  title-papers  (property  purchased,  or  about  to  be  pur- 
chased, for  erection  of  public  buildings)  in  their  possession,  to  furnish 
them  forthwith  to  the  Attorney-General.  No  public  money  shall  be 
expended  until  the  written  opinion  of  the  Attorney-General  shall  be 
had. 

Act  March  3,  1859.  c.  83,  {  1,  11  Stat.  432.  Act  Feb.  27,  1877,  c  09,  §  1, 
19  Stat  242. 

This  section,  as  enacted  in  the  Revised  Statutes,  contained  only  the  provi- 
sions ending  with  the  words  "unless  by  special  authority  of  Congress."  The 
further  provisions,  beginning  with  the  words  "It  shall  be  the  duty  of  all  of- 
ficers," etc.,  to  the  end  of  the  section  as  set  forth  here,  were  added  by  amend- 
ment by  Act  Feb.  27,  1877,  c.  69,  §  1,  cited  above. 

A  similar  provision,  applicable  to  land  purchased  for  other  public  works 
and  buildings,  that  no  public  money  shall  be  expended  thereon  without  the 
opinion  of  the  Attorney-General  in  favor  of  the  validity  of  the  title,  was  made 
by  R.  S.  §  355.  post,  §  6902. 

The  approval  of  the  Secretary  of  War  was  required  before  making  expendi- 
tures exceeding  $500  on  any  building  or  military  post,  etc.,  and  the  making  of 
contracts  for  the  erection,  etc.,  of  buildings,  etc.,  in  the  Quartermaster's  De- 
partment, was  regulated,  by  provisions  of  Act  Feb.  27,  1893,  c  168,  post,  I 
1982. 
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The  establishment  of  military  headqaarters  at  points  where  suitable  bnild* 
ings  are  owned  by  the  Government  was  provided  for  by  Act  June  23,  1879, 
c  35,  §  8,  ante,  |  1980. 

The  nse  of  public  buildings  by  post  exchanges  was  not  prohibited  by  the  re- 
striction on  the  expenditure  for  such  exchanges  of  money  appropriated  for 
the  support  of  the  Army,  in  Act  July  16,  1892,  c.  195,  post,  §  1987. 

Special  provisions  for  the  sale  of  the  lands  and  improvements,  or  any  por- 
tion of  them,  of  the  military  posts  or  reservations  at  Indianapolis,  Ind.,  CJo- 
lumbus,  Ohio,  and  Buffalo,  N.  Y.,  whenever,  in  the  opinion  of  the  President, 
they  have  become  undesirable  for  military  purposes,  and  for  the  purchase  of 
land  at  or  in  the  vicinity  of  said  places,  respectively,  required  for  military 
purposes,  and  for  building  barracks  or  quarters  thereon,  were  made  by  Act 
June  30,  1902,  c.  1328,  32  Stat.  515. 

The  appropriations  in  recent  sundry  civil  appropriation  acts  for  buildings 
at  military  posts  are  accompanied  by  restrictions  on  the  use  of  the  money  ap- 
propriated which  are  repeated  from  year  to  joar.  Such  provision  in  the  act 
for  the  fiscal  year  1917,  Act  July  1,  1910,  c.  209,  {  1,  39  Stat.,  was  as  follows: 

"But  no  part  of  this  sum  shall  be  used  for  the  purchase  of  land,  for  con- 
struction of  buildings  at  coast  artillery  posts,  nor  for  the  establishment  of 
any  disciplinary  barracks." 

The  further  appropriations  in  said  acts  for  construction  and  enlargement 
of  barracks  and  quarters  are  accompanied  by  limitations  of  the  amounts  to  be 
expended  for  quarters  for  officers,  etc.  Permanent  provisions  of  the  same 
nature  were  made  by  Act  June  26,  1910,  c.  384,  §  1,  post,  §  1983. 

§  1982.  (Act  Feb.  27,  1893,  c.  168.)  Expenditures  on  buildings, 
military  posts,  and  grounds  restricted;  contracts  therefor. 
Hereafter  no  expenditures  exceeding  five  hundred  dollars  shall  be 
made  upon  any  building  or  military  post,  or  grounds  about  the 
same,  without  the  approval  of  the  Secretary  of  War  for  the  same, 
upon  detailed  estimates  by  the  Quartermaster's  Department;  and 
the  erection,  construction,  and  repair  of  all  buildings  and  other  pub- 
lic structures  in  the  Quartermaster's  Department  shall,  as  far  as 
may  be  practicable,  be  made  by  contract,  after  due  legal  advertise- 
ment.    (27  Stat.  484.) 

This  was  a  proviso  annexed  to  an  appropriation  for  barracks  and  quarters 
in  the  Army  appropriation  act  for  the  fiscal  year  1894,  cited  above. 

A  similar  provision,  without  the  word  **hereafter,"  was  contained  in  pre- 
vious Army  appropriation  acts  since  1884. 

§  1983.  (Act  June  25,  1910,  c.  384,  §  1.)     Officers'  quarters;  limi- 
tation of  expenditures. 

Hereafter  no  money  appropriated  for  military  posts  shall  be  ex- 
pended for  the  construction  of  quarters  for  officers  of  the  army,  or 
for  barracks  and  quarters  for  the  artillery  the  total  cost  of  which, 
including  the  heating  and  plumbing  apparatus,  wiring  and  fixtures, 
shall  exceed,  in  the  case  of  quarters  of  a  general  officer,  the  sum 
of  fifteen  thousand  dollars,  of  a  colonel  or  an  officer  above  the  rank 
of  captain,  twelve  thousand  dollars,  and  of  an  officer  of  and  below 
the  rank  of  captain,  nine  thousand  dollars.     (36  Stat.  721.) 

This  was  a  proviso  annexed  to  the  appropriation  for  the  construction  and 
enlargement  of  buildings  at  military  posts  in  the  sundry  civil  appropriation 
act  for  the  fiscal  year  1911,  cited  above. 

A  similar  proviso,  without  the  word  "hereafter,"  was  annexed  to  the  ap- 
propriation for  the  same  purposes  for  the  preceding  year.  Act  May  27,  1908, 
c  200,  §  1,  35  Stat.  363. 

In  each  of  the  sundry  civil  appropriation  acts  subsequent  to  said  Act  May  27, 
1908,  c.  200,  the  further  appropriation  for  "Barracks  and  quarters,  seacoast  de- 
fenses," is  accompanied  by  a  proviso,  "That  no  part  of  this  sum  shall  be  used 
for  the  construction  of  officers'  quarters  to  cost  in  excess  of  the  limits  estab- 
lished" in  said  act.  The  limits  fixed  thereby  were  the  same  as  those  prescrib- 
ed by  the  more  permanent  provision  of  this  act.  The  provision  for  the  fiscal 
year  1917  was  by  Act  July  1,  1916,  c.  209,  §  1,  39  Stat. 

In  recent  Army  appropriation  acts,  the  appropriation  for  "barracks  and  quar- 
ters, Philippine  Islands"  is  accompanied  by  a  proviso  similar  to  that  of  this 
act,  but  prescribing  smaller  amounts  as  limits  of  the  cost  of  officers'  quarters. 
The  provision  for  the  fiscal  year  1914  was  by  Act  March  2,  1913,  c.  93,  37 
Stat  717. 
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§  1984.  (Act  June  6,  1900,  c.  791,  §  1.)  Artillery  barracks  for  sea- 
coast  defenses;  limitation  of  expenditures. 
For  the  erection  of  barracks  and  quarters  for  artillery  in  connec- 
tion with  the  project  adopted  for  seacoast  defense  there  shall  not 
hereafter  be  expended  at  any  one  point  more  than  one  thousand 
two  hundred  dollars  per  man  for  each  man  required  for  one  relief 
to  man  the  guns  at  the  post  up  to  eighty-three  men,  the  present 
permanent  strength  of  a  battery,  enlisted  and  commissioned,  and 
for  each  man  required  beyond  this  number  six  hundred  dollars  per 
man,  from  any  appropriation  made  by  Congress,  unless  special  au- 
thority of  Congress  be  granted  for  a  greater  expenditure.  (31 
Stat.  624.) 

This  was  part  of  a  proviso  annexed  to  the  appropriation  for  the  erection  of 
the  barracks  and  quarters  described  therein,  in  the  sundry  civil  appropriation 
act  for  the  fiscal  year  1901,  cited  above. 

A  provision  for  the  same  purpose,  prescribing  different  limitations,  was  made 
by  the  similar  act  for  the  fiscal  year  1899,  Act  July  1,  1898,  c.  546,  i  1,  30 
Stat.  629. 

In  acquiring  sites  for  fortifications,  land  for  barracks  and  quarters  for  the 
artillery  troops  required  in  connection  with  each  fortification  was  required  to 
be  procured  at  the  same  time,  by  a  provision  of  Act  April  28,  1904,  c.  1762, 
§  1,  post,  §  6912. 

§  1985.  (Act  Feb.  27,  1893,  c.  168.)  Hospital  stewards'  quarters; 
construction  at  posts  to  be  designated ;  contracts  therefor. 
For  construction  of  quarters  for  hospital  stewards  at  military 
posts  already  established  and  occupied,  *  *:  Provided,  That 
hereafter  the  posts  at  which  such  quarters  shall  be  constructed 
shall  be  designated  by  the  Secretary  of  War,  and  such  quarters 
shall  be  built  by  contract,  after  legal  advertisement,  whenever  the 
same  is  practicable.    (27  Stat.  484.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1894, 
cited  above. 

The  portion  of  the  provision  omitted  here  specified  the  expenditure  included 
and  the  amount  of  the  appropriation  for  the  particular  fiscal  year,  and  was 
temporary   merely. 

A  similar  provision,  without  the  word  ''hereafter,"  was  contained  in  pre- 
vious appropriation  acts. 

The  Hospital  Corps  was  consolidated  with  the  Medical  Department  by  a 
provision  of  Act  June  3,  1916,  c.  1^4,  §  10,  ante,  §  1829a. 

§  1986.  (Act  June  13,  1890,  c.  423.)  Expenditures  at  posts;  pur- 
poses specified. 
For  the  current  fiscal  year  and  thereafter  there  may  be  expended 
from  the  appropriation  for  regular  supplies  the  amounts  required 
for  the  necessary  equipments  of  the  bake-house  to  carry  on  post 
bakeries ;  for  the  necessary  furniture,  text-books,  paper  and  equip- 
ments of  the  post  schools;  for  the  tableware  and  mess  furniture 
for  kitchens  and  mess-halls;  [and  for  garden  utensils  and  agricul- 
tural implements  for  post  gardens,]  each  and  all  for  the  use  of 
the  enlisted  men  of  the  Army.     (26  Stat.  152.) 

This  was  a  proviso  annexed  to  an  appropriation  for  regular  supplies  of  the 
Quartermaster's  Department  in  the  Army  appropriation  act  for  the  fiscal 
year  1891,  cited  above. 

The  clause  of  this  section  inclosed  in  brackets,  "and  for  garden  utensils 
and  agricultural  implements  for  post  gardens,"  was  superseded  by  a  subse- 
quent provision  that  no  money  appropriated  for  the  support  of  the  Army 
should  be  expended  for  post  gardens,  made  by  Act  July  16,  1892,  c.  195,  post, 
§  1987. 

In  recent  appropriations  for  regular  quartermaster's  supplies,  after  repeating 
the  words  of  this  act,  "each  and  all  for  the  use  of  the  enlisted  men,"  the 
words  "including  recruits,"  are  added.  The  provision  for  the  fiscal  year  1917, 
was  by  Act  Aug.  29,  1916,  c.  418,  §  1,  39  Stet 

§  1987.  (Act  July  16,  1892,  c.  195.)     Expenditures  for  post  gardens 
or  exchanges  forbidden. 
Hereafter  no  money  appropriated  for  the  support  of  the  Army 
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shall  be  expended  for  post  gardens  or  exchanges,  but  this  proviso 
shall  not  be  construed  to  prohibit  the  use  by  post  exchanges  of 
public  buildings  or  public  transportation  when,  in  the  opinion  of 
the  Quartermaster-General,  not  required  for  other  purposes.  (27 
Stat   178.) 

This  was  a  proviso  annexed  to  an  appropriation  for  regular  supplies  of  the 
Quartermaster's  Department  in  the  Army  appropriation  act  for  the  fiscal 
year  1893,  cited  above.  • 

Appropriations  for  the  construction,  equipment,  and  maintenance  of  suitable 
buildings  at  military  posts  and  stations  for  the  conduct  of  the  post  exchange, 
school,  library,  reading,  lunch,  amusement  rooms,  and  gymnasium,  including  re- 
pairs to  buildings  erected  at  private  cost  in  the  operation  of  Act  May  31, 
1902,  c  943,  post,  §  1989,  to  be  expended  in  the  discretion  and  under  the  di- 
rection of  the  Secretary  of  War,  were  made  by  the  Army  appropriation  acts 
for  recent  years.  The  provision  for  the  fiscal  year  1917  was  by  Act  Aug.  29, 
1916,  c.  418,  §  1,  39  Stat 

§  1988.  (R.  S.  §  1231.)     Post  and  garrison  schools. 

Schools  shall  be  established  at  all  posts,  garrisons,  and  permanent 
camps  at  which  troops  are  stationed,  in  which  the  enlisted  men  may 
be  instructed  in  the  common  English  branches  of  education,  and 
especially  in  the  history  of  the  United  States;  and  the  Secretary  of 
War  may  detail  such  officers  and  enlisted  men  as  may  be  necessary 
to  carry  out  this  provision.  It  shall  be  the  duty  of  the  post  or  gar- 
rison commander  to  set  apart  a  suitable  room  or  building  for  school 
and  religious  purposes. 

Act  July  28,  1866,  c.  299,  §  27,  14  Stat.  336. 

-  Provisions  for  expenditures,  for  furniture,  text-books,  etc.,  of  post  schools, 

from  appropriations  for  regular  supplies  for  the  Quartermaster's  Department, 

were  made  by  Act  June  13,  1890,  c.  423,  ante,  f  1986. 

Notes  of  Decisions 

Schools  for  Indians^— The  Secretary  of  Apache  prisoners  of  war,  and  to  mako 
War  held  to  have  had  authority  to  set  such  rules  and  regulations  as  were  suit- 
apart  such  portion  of  the  Ft.  Sill  mill-  able  and  necessary  to  control  the 
tary  reservation  as  was  required  for  the  methods  and  operations  of  the  'persons 
erection  of  the  necessary  buildings  to  engaged  in  that  work.  (1899)  22  Op. 
be  used  as  a  mission  and  school  for  the  Atty.  Gen.  303. 

§  1988a.  (Act  June  3,  1916,  c.  134,  §  27.)     Instruction  additional 

to  military  training. 
In  addition  to  military  training,  soldiers  while  in  the  active  serv- 
ice shall  hereafter  be  given  the  opportunity  to  study  and  receive  in- 
struction upon  educational  lines  of  such  character  as  to  increase 
their  military  efficiency  and  enable  them  to  return  to  civil  life 
better  equipped  for  industrial,  commercial,  and  general  business 
occupations.  Civilian  teachers  may  be  employed  to  aid  the  Army 
officers  in  giving  such  instruction,  and  part  of  this  instruction  may 
consist  of  vocational  education  either  in  agriculture  or  the  me- 
chanic arts.  The  Secretary  of  War,  with  the  approval  of  the  Presi- 
dent, shall  prescribe  rules  and  regulations  for  conducting  the  in- 
struction herein  provided  for,  and  the  Secretary  of  War  shall  have 
the  power  at  all  times  to  suspend,  increase,  or  decrease  the  amount 
of  such  instruction  offered  as  may  in  his  judgment  be  consistent 
with  the  requirements  of  military  instruction  and  service  of  the 
soldiers.    (39  Stat.) 

This  was  a  part  of  section  27  of  "An  act  for  making  further  and  more  ef- 
fectual provision  for  the  national  defense,  and  for  other  purposes/'  cited  above. 

§  1988b.  (Act  Aug.  1,  1914,  c.  223,  §  1.)     Rooms  for  post-office 
purposes. 

Hereafter,  at  all  military  posts  where  post  offices  have  been  es- 
tablished, the  Secretary  of  War  shall  assign  proper  and  suitable 
room  or  rooms  for  post-office  purposes.    (38  Stat.  629.) 

This  was  a  provision  of  the  Army  appropriation  act  for  th«  fiscal  year  1915, 
dted  above. 
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§  1989.  (Act  May  31,  1902,  c.  943.)  Young  Men's  Christian  Asso- 
elation  buildings  authorized. 
Authority  is  hereby  given  to  the  Secretary  of  War,  in  his  dis- 
cretion, to  grant  permission  by  revocable  license  to  the  Interna- 
tional Committee  of  Young  Men's  Christian  Associations  of  North 
America  to  erect  and  maintain,  on  the  military  reservations  within 
the  United  States  or  its  island  possessions,  such  buildings  as  their 
work  for  the  promotion  *of  the  social,  physical,  intellectual,  and 
moral  welfare  of  the  garrisons  may  require,  under  such  regulations 
as  the  Secretary  of  War  may  impose.     (32  Stat.  282.) 

.  This  was  an  act  entitled  '*An  act  for  the  authorisation  of  the  erection  of 
buildings  by  the  International  Committee  of  Young  Men's  Christian  Associa- 
tions on  military  reservations  of  the  United  States." 

Repairs  to  buildings  erected  in  the  operation  of  this  act  are  provided  for  in 
the  recent  Army  appropriation  acts.  The  provision  for  the  fiscal  year  1917 
was  by  Act  Aug.  29,  1916,  c.  418,  §  1.  39  Stat. 

§  1989a.  (Act  June  3,  1916,  c.  134,  §  10.)  Buildings  for  supplies 
of  American  National  Red  Cross. 
Authority  is  hereby  ^iven  to  the  Secretary  of  War  to  grant  per- 
mission, by  revocable  license,  to  the  American  National  Red  Cross 
to  erect  and  maintain  on  any  military  reservations  within  the  juris- 
diction of  the  United  States  buildings  suitable  for  the  storage  of 
supplies,  or  to  occupy  for  that  purpose  buildings  erected  by  the 
United  States,  under  such  regulations  as  the  Secretary  of  War  may 
prescribe,  such  supplies  to  be  available  for  the  aid  of  the  civilian 
population  in  case  of  serious  national  disaster.     (39  Stat.) 

This  was  a  part  of  section  10  of  **An  act  for  making  further  and  more  ef- 
fectual provision  for  the  national  defense,  and  for  other  purposes,"  cited  above. 

(R.  S.  §  1113.  Superseded.) 
This  section  authorized  the  Secretary  of  War  to  permit  one  or  more  trading 
establishments  to  be  maintained  at  any  military  post  on  the  frontier,  not  in 
the  vicinity  of  any  city  or  town,  where  he  believed  such  establishment  needed, 
the  persons  to  maintain  such  establishment  to  be  appointed  by  him.  And  the 
appointment  of  one  trader  for  every  military  post  was  authorized  by  Act 
July  24,  1876,  c.  226,  §  3,  19  Stat.  100.  But  by  Act  Jan.  28,  1893,  c.  51,  27 
Stat.  426,  vacancies  in  the  position  of  post  trader  at  any  military  post  were 
not  to  be  filled,  and  the  authority  to  make  such  appointments  was  terminated. 

§  1990.  (Act  Feb.  2,  1901,  c.  192,  §  38.)     Sale,  etc.,  of  beer,  wine, 
or   intoxicating  liquors,   in  post  exchanges,   canteens,   army 
transports,  etc.,  prohibited. 
The  sale  of  or  dealing  in,  beer,  wine  or  any  intoxicating  liquors 
by  any  person  in  .any  post  exchange  or  canteen  or  army  trans- 
port or  upon  any  premises  used  for  military  purposes  by  the  United 
States,  is  hereby  prohibited.    The  Secretary  of  War  is  hereby  direct- 
ed to  carry  the  provisions  of  this  section  into  full  force  and  effect. 
(31  Stat.  758.) 

This  section  was  part  of  the  act  to  increase  the  efficiency  of  the  permanent 
military  establishment,  cited  above. 

The  sale  or  supply  to  enlisted  men  of  alcoholic  liquors,  beer,  or  wine,  in  any 
canteen,  etc.,  at  any  garrison  or  military  post,  in  any  State  or  Territory  in 
which  the  sale  of  such  liquors,  etc.,  is  prohibited  by  law,  was  forbidden  by  a 
proviso  of  Act  June  18,  1S90,  c.  428,  26  Stat.  154;  and  provisions  similar 
to  those  of  this  section,  but  less  comprehensive,  were  contained  in  Act  March  2, 
1899,  c  852,  §  17,  30  Stat.  981.  These  provisions  may  be  regarded  as  super- 
seded by  this  section. 

Notes  of  Deoisions 

Decisions  under  prior  statuteSd— Un-  uors  in  any  encampment,  fort,  or  prem- 
der  Act  March  2,  1899,  c.  352,  §  17,  30  ises  used  for  miUtary  purposes  by  the 
Stat.  981,  it  was  held  no  officer  or  United  States,  but  that  said  section  did 
private  soldier  could  be  detailed  in  the  not  prevent  the  continuance  of  the  sale 
canteen  section  of  post  exchanges  to  of  intoxicating  drinks  through  the  can- 
sell  intoxicating  drinks,  either  directly  teen  section  of  the  post  exchanges  as 
or  indirectly,  nor  could  a  license  or  heretofore  organized,  by  civilians  em- 
permission  be  given  by  the  commanding  ployed  for  that  purpose.  (1899)  22 
officer  to  a  private  person  to  sell  liq-  Op.  Atty.  Gen.  426. 
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§  1990a.  (Act  Aug.  29,  1916,  c.  418,  §  1.)  Land  for  pennanent  mo- 
bilization, etc.,  stations;  acceptance  by  Secretary  of  War;  in- 
vestigation of  other  tracts;  report. 

The  Secretary  of  War  is  hereby  authorized  to  accept  for  the 
United  States  from  any  person  such  tract  or  tracts  of  land  suit- 
able and  desirable  in  his  judgment  for  permanent  mobilization, 
training,  and  supply  stations;  and  he  is  directed  to  investigate 
and  report  to  Congress  as  soon  as  practicable  what  additional  tracts 
are  necessary  for  said  purposes  for  use  by  the  National  Guard  and 
by  the  Regular  Army  and  the  probable  cost  of  the  same.    (39  Stat.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1917, 
cited  above. 

GENERAL  PROVISIONS  OF  ORGANIZATION 

§  1991.  (R  S.  §  1217.)  Existing  commissions  and  appointments 
not  vacated  by  this  Title. 
None  of  the  provisions  of  this  Title,  relating  to  the  organization  of 
the  Army,  shall  be  construed  to  vacate  the  commission  of  any  officer 
now  properly  in  the  service,  or  borne  on  the  Army  Register  as  an 
officer  retired  from  active  service,  or  to  require  new  appointments  to 
fill  the  grades  mentioned  herein,  which  are  now  properly  filled  ac- 
cording to  said  provisions. 

Act  July  28,  1866,  c.  299,  S  31,  14  Stat.  337. 

The  **provi8ion8  of  this  Title,"  referred  to  in  this  8e<ftion,  were  the  provisions 
contained  in  Title  XIV  of  the  Revised  Statutes,  **The  Army,"  as  originally 
enacted. 

Provisions  more  or  less  similar  to  those  of  this  section,  as  to  the  effect  on 
existing  commissions,  etc.,  of  acts  making  changes  in  the  organization  of  the 
Army,  or  of  particular  corps  or  departments  thereof,  were  inserted  in  subsequent 
acts,  as  in  Act  Feb.  2,  1901.  c.  192,  §  39,  31  Stat.  758,  relating  to  the  Army 
generally,  Act  April  21,  1904,  c.  1404,  §  3,  relating  to  chaplains,  ante,  §  1876, 
Act  April  23,  1904,  c.  1485,  relating  to  the  Army  generaUy,  ante,  g  1767,  Act 
April  23,  1908,  c.  150,  §  6,  relating  to  officers  in  the  Medical  Department,  ante, 
I  1814,  Act  Aug.  24,  1912,  c.  391.  §  8.  relating  to  the  Army  generally,  ante,  § 
1781,  and  Act  June  3,  1916,  c.  134,  §  127,  relating  to  the  Army  generally,  ante, 
I  1913.  All  of  said  provisions  may  be  regarded  as  executed  as  soon  as  the 
changes  made  by  the  acts  of  which  they  are  a  part  have  become  perfected,  ex- 
cept in  so  far  as  they  may  be  deemed  continuing  and  permanent  as  fixing  the 
status,  etc.,  of  the  officers  affected  thereby.  By  section  22  of  the  National 
Defense  Act  of  1916,  Act  June  3,  1916,  c.  134,  post,  §  1991a,  it  was  provided 
that  all  existing  laws  pertaining  to  or  affecting  the  United  States  Military 
Academy  and  civilian  or  military  personnel  on  duty  thereat  in  any  capacity 
whatever,  the  officers  and  enlisted  men  on  the  retired  list,  the  detached  and 
additional  officers  under  Act  March  3,  1911,  c.  209,  post,  §  1997,  recruiting  * 
parties,  recruit  depots  and  unassigned  recruits,  service  school  detachments, 
United  States  disciplinary  barracks  guards,  disciplinary  organizations,  the 
Philippine  Scouts,  and  the  Indian  Scouts,  should  continue  and  remain  in  force 
except  as  specifically  provided  otherwise  by  said  act. 

§  1991a.  (Act  June  3,  1916,  c.  134,  §  22.)  Existing  laws  not  af- 
fected. 

All  existing  laws  pertaining  to  or  affecting  the  United  States 
Military  Academy  and  civilian  or  military  personnel  on  duty  there- 
at in  any  capacity  whatever,  the  officers  and  enlisted  men  on  th^ 
retired  list,  the  detached  and  additional  officers  under  the  Act  of 
Congress  approved  March  third,  nineteen  hundred  and  eleven,  re- 
cruiting parties,  recruit  depots  and  unassigned  recruits,  service 
school  detachments.  United  States  disciplinary  barracks  guards, 
disciplinary  organizations,  the  Philippine  Scouts,  and  Indian  scouts 
shall  continue  and  remain  in  force  except  as  herein  specifically  pro- 
vided otherwise.    (39  Stat.) 

This  was  section  22  of  "An  act  for  making  further  and  more  effectual  pro- 
vision for  the  national  defense,  and  for  other  purposes,"  cited  above. 

Act  March  8,  1911,  c.  209,  mentioned  in  this 'section,  is  set  forth  post,  | 
1097. 
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§  1991b.  (Act  June  3,  1916,  c.  134,  §  24.)     Increase  to  be  made  in 
five  increments. 

Except  as  otherwise  specifically  provided  by  this  Act,  the  increas- 
es in  the  commissioned  and  enlisted  personnel  of  the  Regular  Army 
provided  by  this  Act  shall  be  made  in  five  annual  increments,  each 
of  which  shall  be,  in  each  grade  of  each  arm,  corps,  and  department, 
as  nearly  as  practicable,  one-fifth  of  the  total  increase  authorized 
for  each  arm,  corps,  and  department.  Officers  promoted  to  vacan- 
cies created  or  caused  by  the  addition  of  the  first  increment  shall 
be  promoted  to  rank  from  July  first,  nineteen  hundred  and  sixteen, 
and  those  promoted  to  vacancies  created  or  caused  by  the  second 
increment  shall  be  promoted  to  rank  from  July  first,  nineteen  hun- 
dred and  seventeen ;  those  promoted  to  vacancies  created  or  caused 
by  the  addition  of  the  third  increment  shall  be  promoted  to  rank 
from  July  first,  nineteen  hundred  and  eighteen;  those  promoted 
to  vacancies  created  or  caused  by  the  addition  of  the  fourth  incre- 
ment shall  be  promoted  to  rank  from  July  first,  nineteen  hundred 
and  nineteen;  and  those  promoted  to  vacancies  created  or  caused 
by  the  addition  of  the  fifth  increment  shall  be  promoted  to  rank 
from  July  first,  nineteen  hundred  and  twenty:  Provided,  That  in 
the  event  of  actual  or  threatened  war  or  similar  emergency  in  which 
the  public  safety  demands  it  the  President  is  authorized  to  immedi- 
ately organize  the  entire  increase  authorized  by  this  Act,  or  so  much 
thereof  as  he  may  deem  necessary,  and  when,  m  the  judgement  of  the 
President,  war  becomes  imminent,  all  of  said  organizations  that 
shall  then  be  below  the  maximum  enlisted  strength  authorized  by 
law  shall  be  raised  forthwith  to  that  strength,  and  shall  be  main- 
tained as  nearly  as  possible  thereat  so  long  as  war,  or  the  imminence 
of  war,  shall  continue.    (39  Stat.) 

This  was  part  of  section  24  of  **Aii  act  for  making  further  and  more  effectual 
provision  for  the  national  defense,  and  for  other  purposes,"  cited  above. 

See  Res.  March  17,  1916,  c.  46,  ante,  §  1882,  and  notes  thereunder. 

(R.  S.  §  1218,  as  amended,  Act  May  13,  1884,  c  46.  Re- 
pealed.) 
This  section  provided  that  no  person  who  had  served  in  the  military,  naval, 
or  civil  service  of  the  Confederate  States  or  of  either  of  the  States  in  insur- 
rection during  the  rebellion  should  be  appointed  to  any  i>ositlon  in  the  Army. 
It  was  amended  by  Act  May  13,  1884,  c.  46,  23  Stat  21,  so  as  to  exclude  per- 
sons so  serving,  who  had  held  commissions  in  the  Army  or  Navy  of  the  United 
States  at  the  beginning  of  the  rebellion,  from  appointment  to  any  position  in 
the  Army  or  Navy.  But  it  was  expressly  repealed  by  Act  March  31,  1890,  c. 
84,  29  Stat.  84. 

§  1992.  (Act  June  18,  1878,  c.  263,  §  15.)  Army  not  to  be  used  as 
posse  comitatus. 
From  and  after  the  passage  of  this  act  it  shall  not  be  lawful  to 
employ  any  part  of  the  Army  of  the  United  States,  as  a  posse  com- 
itatus, or  otherwise,  for  the  purpose  of  executing  the  laws,  except 
in  such  cases  and  under  such  circumstances  as  such  employment 
of  said  force  may  be  expressly  authorized  by  the  Constitution  or 
by  act  of  Congress ;  *  *  and  any  person  willfully  violating  the 
provisions  of  this  section  shall  be  deemed  guilty  of  a  misdemeanor 
and  on  conviction  thereof  shall  be  punished  by  fine  not  exceeding 
ten  thousand  dollars  or  imprisonment  not  exceeding  two  years  or 
by  both  such  fine  and  imprisonment.    (20  Stat.  152.) 

This  section  was  part  of  the  Army  appropriation  act  for  the  fiscal  year  1879, 
cited  above. 

This  section  was  not  to  be  construed  to  apply  to  the  Distric^  of  Alaska,  by 
an  amendment  of  section  363  of  the  Code  of  Criminal  Procedure  for  that  Dis- 
trict, Act  March  3,  1899,  c.  429,  §  363,  30  Stat.  1325,  by  section  29  of  the 
act  making  further  provision  for  a  civil  government  for  Alaska,  Act  June  6, 
1900,  c.  786,  §  29,  31  Stat.  330. 
A  provision  of  this  section,  that  no  money  appropriated  by  the  act  should 
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be  used  to  pay  any  expenses  incurred  in  the  employment  of  any  troops  in 
violation  of  the  section,  is  omitted  here,  as  temporary  merely. 

The  Governor  of  the  Territory  of  Hawaii  was  authorized,  whenever  neces- 
sary, to  call  upon  the  commanders  of  the  military  and  naval  forces  of  the  Unit- 
ed States  in  the  Territory,  or  summon  the  posse  comitatus,  or  call  out  the 
militia  of  the  Territory,  to  prevent  or  suppress  lawless  violence,  invasion, 
insurrection,  or  rebellion  in  the  Territory,  by  section  67  of  the  act  to  provide  a 
government  for  the  Territory,  Act  AprU  30,  1900,  c  339,  i  67,  81  Stat  153. 

Notes  of  Deolsioiui 


Use  of  troops.— The  provisions  of 
this  section  do  not  abridge  the  power 
to  use  any  part  of  the  land  or  naval 
forces,  or  militia,  for  the  purposes  set 
forth  in  section  3943,  post,  relating  to 
the  enforcement  of  civil  rights.  (1890) 
19  Op.  Atty.  Gen.  570. 

Troops  of  the  United  States  cannot, 
without  violating  this  section,  be  em- 
ployed as  a  posse  comitatus,  to  aid  the 
United  States  marshal  or  his  deputies 
in  arresting  certain  persons  in  the 
state  of  Kentucky  charged  with  robbing 
an  officer  of  the  government  (1881) 
17  Op.  Atty.  Gen.  71.  Nor  can  they 
be  employed  in  the  Indian  Territory  to 
aid  in  the  preservation  of  peace  and 
the  arrest  of  alleged  "outlaws"  and 
"bandits,"  unless  such  persons  are  ille- 
gally intruding  or  attempting  to  intrude 
upon  the  Indian  country,  or  are  ab- 


sconding offenders  within  the  provi- 
sions of  section  4155,  post  (1894)  21 
Op.  Atty.  Gen.  72.  Kor  can  they  be 
used  for  the  suppression  of  unlawful 
organizations,  unless  the  state  of  facts 
be  such  as  to  enable  them  to  be  used 
under  the  provisions  of  sections  10140, 
10142,  post  (1878)  16  Op.  Atty.  Gen. 
162;    (1881)  17  Op.  Atty.  Gen.  242. 

The  President  may,  however,  under 
said  section  10140,  post,  direct  the  mil- 
itary forces  to  render  the  marshal  for 
the  Indian  Territory  such  aid  as  may 
be  necessary  to  enable  him  to  maintain 
the  peace  and  enforce  the  laws  of  the 
United  States  in  that  Territory;  but 
the  marshal  cannot  himself  call  on  the 
troops  for  such  aid.  (1889)  19  Op. 
Atty.  Gen.  293.  And  as  to  the  exer- 
cise of  such  power  in  regard  to  Alaska, 
see  (1889)  19  Op.  Atty.  Gen.  368. 


§  1993.  (R.  S.  §  1222.)     Accepting  or  holding  civil  office. 

No  officer  of  the  Army  on  the  active  list  shall  hold  any  civil  office, 
whether  by  election  or  appointment,  and  every  such  officer  who  ac- 
cepts or  exercises  the  functions  of  a  civil  office  shall  thereby  cease  to 
be  an  officer  of  the  Army,  and  his  commission  shall  be  thereby  va- 
cated. 

Act  July  15,  1870,  c.  294,  §  18,  16  Stat  319. 

This  section  was  not  to  apply  to  an  officer  designated  by  the  President  to 
perform  the  duties  of  the  Secretary  of  War,  under  Act  Aug.  5,  1882,  c  389, 
{ 1,  by  the  provision  authorizing  such  designation,  ante,  {  313. 

Persons  holding  any  office,  the  salary  or  annual  compensation  attached  to 
which  amounts  to  $2,500,  were  not  to  receive  compensation  for  discharging 
thf  duties  of  any  other  office  to  which  compensation  is  attached,  unless  express- 
ly authorized  by  law,  by  provisions  of  R.  S.  §  1763,  and  of  Act  July  31,  1894, 
c  174,  §  2,  post,  §§  3230,  3231;  retired  officers  of  the  Army  or  Navy  being  ex- 
cepted by  the  latter  provision  in  certain  cases. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  §  6,  aa 
amended  by  Act  Aug.  29,  1916,  c.  417,  post,  §  3230a. 

Notes  of  Decisions 


1.  Construction    of   Bection   with   R.   S.   5 

2062. 

2.  Officers  included. 

8.  Volunteer   army   officers. 

4.  Offices   Included. 

6.  Secretary   of   war. 

6.  Officer  of  national  guard. 

7.  California  debris  commission. 

8.  Detail  to  geological  survey. 

9.  Board  of  experts. 

10.  Railway  trustees. 

I.  Construction  of  section  with  R.  8. 
§  2062.^In  construing  this  section  and 
R.  S.  §  2062,  together,  the  latter  must 
be  understood  as  constituting  an  excep- 
tion to  the  former;  the  rule  of  inter- 
pretation applicable  thereto  being  that 


where  a  general  intention  is  expressed 
in  a  statute,  and  the  statute  also  ex- 
presses a  particular  intention  incom- 
patible with  the  general  intention,  the 
particular  intention  is  to  be  considered 
in  the  nature  of  an  exception.  (1875) 
14  Op.  Atty.  Gen.  573. 

2.  Officers  Included.— This  section  ap- 
plies only  to  officers  of  the  regular 
army.  (1898)  22  Op.  Atty.  Gen.  88. 
It  does  not  apply  to  officers  on  the  re- 
tired list  Badeau  v.  U.  S.  (1889)  9 
Sup.  Ct.  579,  130  U.  S.  439,  32  L.  Ed. 
997;    (1889)  19  Op.  Atty.  Gen.  283. 

The  office  of  chief  clerk  of  a  depart- 
ment and  tha^  of  an  officer  on  the  re- 
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tired  list  are  not  incompatible,  and  a 
person  may  hold  both  such  offices. 
Geddes  v.  U.  S.  (1903)  38  Ct  01.  428. 

3.  —  Volunteer  army  offlcersw— The 
commission  of  the  attorney  general  of 
the  state  of  South  Dakota  as  an  officer 
in  the  volunteer  army  held  not  vacated 
by  reason  of  this  section.  (1898)  22 
Op.  Atty.  Gen.  88. 

4.  Offices  Included.  — An  army  offi- 
cer's acceptance  of  a  small  sum  of 
money  from  the  Philippine  government 
held  not  to  make  him  a  civil  officer. 
Carrington  v.  U.  S.  (1908)  28  Sup.  Ct 
203,  208  U.  S.  1,  52  L.  Ed.  367. 

This  section  extends  to  state  officers 
as  well  as  to  officers  under  the  United 
States,  and  to  those  offices  for  which 
no  compensation  is  provided  as  well  as 
to  those  for  which  compensation  is  al- 
lowed.    (1870)  13  Op.  Atty.  Gen.  310. 

5. Secretary  of  war.— This  sec- 
tion would  prohibit  a  general  of  the 
army  from  acting  as  Secretary  of  War 
without  vacating  his  commission  as 
general  of  the  army.  (1878)  14  Op. 
Atty.  Gen.  200. 

6.  —  Officer  of  national  guard.— An 
officer  on  the  active  list  of  the  regular 
army  may  accept  the  office  of  colonel 
in  the  national  guard  of  a  state,  with- 
out violating  the  provisions  of  this  sec- 
tion.    (1910)  29  Op.  Atty.  Gen.  298. 

§  1994.  (R.  S.  §  1223.)  Accepting  or  holding  diplomatic  or  consu- 
lar office. 
Any  officer  of  the  Army  who  accepts  or  holds  any  appointment  in 
the  diplomatic  or  consular  service  of  the  government  shall  be  con- 
sidered as  having  resigned  his  place  in  the  Army,  and  it  shall  be  filled 
as  a  vacancy. 

Act  March  30,  1868,  c  88,  f  2,  15  Stat.  58. 

Every  officer  borne  on  the  retired  list  was  continued  thereon  by  Act  March 
8,  1875,  c  178,  §  2,  post,  f  2064,  notwithstanding  th^  provisions  of  Act  March 
80,  1868,  c.  38,  §  2,  incorporated  in  this  section.  And  by  a  provision  of  Act 
March  3, 1891,  c.  540,  §  1,  post,  §  2065,  the  pay  of  any  such  officer  was  not  to  be 
suspended  or  withheld,  notwithstanding  he  accepted  and  held  a  diplomatic  or 
consular  office. 
See  note  to  preceding  section,  ante,  i  1993. 

Notes  of  DeoisioBS 


7.  — —  Caiifornia  debris  oommlssion. 

—The  members  of  the  California  debris 
commission  do  not  come  within  the 
prohibition  of  this  section.  (1893)  20 
Op.  Atty.  Gen.  604. 

8.  —  Detail  to  geological  surveyw— 

This  section  does  not  forbid  the  detail 
by  the  Secretary  of  War  of  an  officer 
of  the  army  on  the  active  list  for  duty 
on  the  geological  survey,  under  the  In- 
terior Department  (1880)  16  Op. 
Atty.  Gen.  499. 

9.  —  Board  of  experts^— An  officer 
of  the  army,  who  was  tendered  a  place 
on  a  "board  of  experts,"  created  by  a 
city  ordinance  to  determine  the  most 
durable  and  best  pavement  for  the 
streets  of  the  city,  should  not,  in  view 
of  the  provisions  of  this  section,  ac- 
cept the  position  offered.  (1884)  18 
Op.  Atty.  Gen.  11. 

10.  —  Railway  trusteesw— The  posi- 
tion of  trustee  of  the  Cincinnati  South* 
ern  Railway,  created  by  a  statute  of 
Ohio,  held  to  be  a  civil  office  within  the 
meaning  of  this  section,  and  therefore, 
upon  acceptance  of  an  appointment  to 
such  trusteeship  by  an  officer  of  the 
army,  his  commission  in  the  army 
would  become  vacated.  (1876)  15  Op. 
Atty.  Gen.  551. 


Retired  army  officers.— This  section 
prohibits  retired  officers  from  holding 
an  appointment  in  the  diplomatic  or 
consular  service.  Badeau  v.  U.  S. 
(1889)  9  Sup.  Ct.  579,  582,  130  U.  S. 
439,  32  L.  Ed.  997;  Tyler  v.  Same 
(1880)  16  Ct.  CI.  223;  (1877)  15  Op. 
Atty.  Gen.  306;  (1890)  19  Op.  Atty. 
Gen.  609.  Except  such  retired  officers 
as  are  mentioned  in  section  2064,  post 
(1877)  15  Op.  Atty.  (Jen.  306,  407. 
And  an  officer,  within  the  exception 
above  mentioned,  who  performs  the  du- 
ties of  a  civil  office,  which  he  may  law- 
fully hold,  under  and  by  virtue  of  an 
appointment  to  such  office,  is  entitled 
to  draw  his  pay  as  a  retired  officer,  and 
also  the  salary  provided  for  the  civil 
office  during  the  period  of  his  incum- 
bency of  the  latter  office.  (1877)  15 
Op.  Atty.  Gen.  306.  But  the  solution 
of  the  question  whether  an  officer  on 
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the  retired  list  of  the  army  can  accept 
a  diplomatic  or  consular  appointment 
and  still  hold  his  position  on  the  retir- 
ed list  with  rank  and  pay  is  a  matter 
of  his  private  concern  only,  and  not  a 
subject  with  which  the  United  States 
can  be  concerned  until  some  action  has 
been  taken  by  such  officer.  (1897)  21 
Op.  Atty.  Gen.  510. 

Where  an  officer  on  the  retired  list 
accepts  a  diplomatic  office,  such  accept- 
ance vacates  the  military  office  eo  in- 
stanti,  and  the  vacancy  thus  created 
necessarily  continues  until  filled  in  the 
usual  way.  And  such  an  officer,  after 
having  been  dropped  from  the  army 
list,  cannot  be  reinstated  by  order  of 
the  Secretary  of  War  on  the  supposi- 
tion that  he  was  within  the  exception 
contained  in  section  2064,  post  (1890) 
19  Op.  Atty.  Gen.  609.  And  see  (1877) 
15  Op.  Atty.  (Jen.  407. 


Digitized  by 


Google 


Ch.  1)  THE  ARMY 


1996 


§  1995.  (R.  S.  §  1224,  as  amended.  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Civil  employment  prohibited. 

No  officer  of  the  Army  shall  be  employed  on  civil  works  or  mter- 
nal  improvements,  or  be  allowed  to  engage  in  the  service  of  any  in- 
corporated company,  or  be  employed  as  acting  paymaster  or  dis- 
bursing-agent  of  the  Indian  Department,  if  such  extra  employment 
requires  that  he  shall  be  separated  from  his  company,  regiment,  or 
corps,  or  if  it  shall  otherwise  interfere  with  the  performance  of  the 
military  duties  proper. 

Act  July  5,  1838,  c  162,  f  81,  5  Stat.  260.  Act  Feb.  27,  1877,  c.  69,  fi  1, 
10  Stat  243.  .  „ 

ThiR  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 
"Officers  of  the  Army  on  the  active  list  shall  not  be  separated  from  their 
regiments  or  corps  tot  employment  on  civil  works  of  internal  improvement,  nor " 
be  allowed  to  engage  in  the  service  of  incorporated  companies,  or  be  employed 
as  acting  paymaster,  or  disbursing  agent  of  the  Indian  department,  if  such 
extra  employment  require  that  he  be  separated  from  his  regiment  or  company, 
or  otherwise  interfere  with  the  performance  of  the  military  duties  proper." 
It  was  stricken  out,  and  the  section  as  set  forth  here  was  inserted  in  lieu 
thereof,  by  Act  Feb.  27,  1877,  c.  69,  §  1,  cited  above. 

Enlisted  men  in  the  active  service  of  the  United  States  in  the  Army,  Navy, 
and  Marine  Corps,  are  not  to  be  detailed,  ordered,  or  permitted  to  leave  their 
posts  to  engage  in  any  pursuit,  business,  or  performance  in  civil  life,  pr  emolu- 
ment, hire,  or  otherwise,  interfering  with  the  customary  employment  and  reg- 
ular engagement  of  local  civilians,  by  Act  June  3,  1916,  c  134,  §  35,  ante,  § 

1892f. 

Notes  of  Deoisioiis 

California  d6brl8  commission.— The  charge  of  work  in  connection  with  the 
members  of  the  California  debris  com-  improvement  of  rivers  and  harbors, 
mission,  established  by  section  10004,  (1889)  19  Op.  Atty.  Gen.  283. 
post,  come  within  the  inhibition  of  this  world's  Columbian  Exposition  Im- 
section.  (1893)  20  Op.  Atty.  Gen.  604.  provements—The  detail  of  an  officer 
Geological  survey^— The  detail  by  the  of  the  army  to  report  to  the  o;>resident 
Secretary  of  War  of  an  officer  of  the  of  the  World's  Columbian  Commission, 
army  on  the  active  list  for  duty  on  the  with  a  view  to  his  assignment  by  the 
geological  surrey,  under  the  Interior  latter  to  the  duties  of  an  engineer  In 
Department,  comes  within  the  prohibi-  the  preparation  and  construction  of 
tion  of  this  section,  if  it  requires  the  buildings,  grounds,  etc.,  for  the  Colum- 
officer  to  be  separated  from  his  com-  bian  Exposition,  held  within  the  prohi- 
pany,  regiment,  or  corps,  or  otherwise      bition  of  this  section,  provided  the  per-  * 

interferes  with  the  performance  of  his  formance  of  such  duties  required  the 
military  duties  proper.  (1880)  16  Op.  officer  to  be  separated  from  his  com- 
Atty.  Gen.  499.  pany,  regiment,  or  corps,  or  interferes 

Indian    aflents.-The   President   may,      with  the  ^scharge  of  his  military  du- 
subject  to  fthe  restrictions  imposed  by      ties.     (1890)  19  Op.  Atty.  Gen.  600. 
this  section,  direct  a  military  officer  to  Leaves   of  absence.— Where  a  leave 

execute  the  duties  of  an  Indian  agf°t.  ^f  absence  is  asked  by  an  army  officer, 
(1875)  14  Op.  Atty.  Gen.  673;  (1877)  f^j  ^hg  ygpy  purpose  of  enabling  him  to 
15  Op.  Atty.  Gen.  405.  undertake  the  employments  prohibited 

River  and  liarbor  improvements.— A  by  this  section,  the  granting  of  such 
retired  officer  of  the  army  is  not  ineligi-  leave  would  be  an  evasion  of  the  stat- 
ble  to  receive  a  civil  appointment  at  a  ute  and  be  unwarranted.  (1890)  19 
fixed    rate    of   compensation,    to    take      Op.  Atty.  Gen.  600. 

• 
§  1996.  (R  S.  §  1132,  as  amended.  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Performance  of  duties  of  chief  of  military  bureau  of  War  De- 
partment, during  his  absence,  by  officer  of  department  or  corps. 
During  the  absence  of  the  Quartermaster-General,  or  the  chief 
of  any  military  bureau  of  the  War  Department,  the  President  is 
authorized  to  empower  some  officer  of  the  Department  or  corps 
whose  chief  is  absent  to  take    charge  thereof,  and  to  perform  the 
duties   of   Quartermaster-General,   or  chief   of  the   department   or 
corps,  as  the  case  may  be,  during  such  absence. 

Act  July  28,  1866,  c.  299,  §§  13,  14,  14  Stat  334.  Act  Alarch  2,  1867,  c. 
145  §  7,  14  Stat  423.  Act  June  3,  1872,  c.  279,  17  Stat.  214.  Act  Feb.  27, 
18T7,  c.  69,  §  1,  19  Stat.  242. 

Tliis  section,  as  enacted  in  the  Revised  Statutes,  prescribed  the  organiza- 
tion of  the  Quartermaster's  Department  authorized  by  B.  S.  §  1094.    It  was 
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superseded  by  the  different  provisions  relating  to  the  same  subject  of  Act 
March  3,  1875,  c.  126,  18  Stat.  338;  but  thereafter  it  was  amended  by  Act  Feb. 
27,  1877,  c.  69,  §  1,  cited  above,  by  the  addition  of  a  provision  that  all  appoint- 
ments in  the  department  should  be  made  from  the  Army,  and  of  the  further 
provision  set  forth  here.  Appointments  from  civil  life  to  fill  vacancies  in  the 
department  were  authorized  by  a  provision  of  Act  March  3,  1883,  c.  93,  22 
Stat.  457,  thus  superseding  the  first  provision  added  by  the  amendment.  These 
and  subsequent  provisions  relating  to  the  department  were  superseded  by  Act 
Feb.  2,  1901,  c.  192,  §  16,  31  Stat.  751,  by  Act  Aug.  24,  1912,  c.  391,  §§  3,  4. 
ante,  §§  1779,  1780,  and  by  Act  June  3,  1916,  c.  134,  §  9,  ante,  §  1784.  See 
notes  to  said  sections,  and  to  sections  26-28  of  said  Act  Feb.  2,  1901,  c.  192, 
ante,  $$  1905,  1912. 

§  1997.  (Act  March  3,  1911,  c.  209.)  Details  of  officers  of  active 
list  as  inspectors  and  instructors  of  organized  militia;  niun- 
ber  and  proportion  of  line  officers  detached;  filling  vacancies 
in  grades  of  second  lieutenant  caused  by  details. 

Upon  the  request  of  the  governors  of  the  several  States  and  Terri- 
tories concerned,  the  President  may  detach  officers  of  the  active  list 
of  the  Army  from  their  proper  commands  for  duty  as  inspectors  and 
instructors  of  the  Organized  Militia,  as  follows,  namely:  Not  to  ex- 
ceed one  officer  for  each  regiment  and  separate  battalion  of  infantry, 
or  its  equivalent  of  other  troops:  Provided,  That  line  officers  de- 
tached for  duty  with  the  Organized  Militia  under  the  provisions 
hereof,  together  with  those  detached  from  their  proper  commands, 
under  the  provisions  of  law,  for  other  duty  the  usual  period  of  which 
exceeds  one  year,  shall  be  subject  to  the  provisions  of  section  twenty- 
seven  of  the  Act  approved  February  second,  -nineteen  hundred  and 
one,  with  reference  to  details  to  the  staff  corps,  but  the  total  number 
of  detached  officers  hereby  made  subject  to  these  provisions  shall  not 
exceed  two  hundred:  And  provided  further,  That  the  number  of 
such  officers  detached  from  each  of  the  several  branches  of  the 
line  of  the  Army  shall  be  in  proportion  to  the  authorized  commis- 
sioned strength  of  that  branch ;  they  shall  be  of  the  graces  first  lieu- 
tenant to  colonel,  inclusive,  and  the  number  detached  from  each  grade 
shall  be  in  proportion  to  the  number  in  that  grade  now  provided  by 
law  for  the  whole  Army.  The  vacancies  hereby  caused  or  created 
in  the  grade  of  second  lieutenant  shall  be  filled  in  accordance  with 
existing  law,  one-half  in  each  fiscal  year  until  the  total  number  of  va- 
cancies shall  have  been  filled.    (36  Stat.  1045.) 

These  were  provisions  of  the  Army  appropriation  act  for  the  fiscal  year 
1912,  cited  above. 

Act  Feb.  2,  1901,  c.  192,  f  27,  mentioned  in  one  of  these  provisions,  relating 
to  details  to  the  staff,  is  set  forth  ante,  §  1908. 
""     Provisions  limiting  the  time  of  detached  duty  of  officers  of  the  line  were 
made  by  Act  Aug.  24,  1912,  c.  391,  §  1,  post,  §  1999. 

The  existing  laws  pertaining  to  or  affecting  the  detached  and  additional  of- 
ficers are  to  continue  and  remain  in  force,  except  as  specifically  provided  oth- 
erwise by  the  National  Defense  Act  of  1916,  Act  June  3,  1916,  c  134,  by  sec- 
tion 22  of  said  act,  ante,  §  1991a. 

Provisions  for  additional  detached  officers  were  made  by  Act  June  3,  1916,  c. 
134.  §  25,  and  a  provision  of  Act  Aug.  29,  1916,  c.  418,  |  1,  post,  §S  1997a, 
1997b. 

§  1997a.  <Act  June  3,  1916,  c.  134,  §  25.)     The  detached  ofHcers[; 

details  to  duty  with  National  Guard,  etc. ;  number  of  officers ; 

promotions  to  fill  vacancies;  time  of  service  on  detached  list]. 
That  on  July  first,  nineteen  hundred  and  sixteen,  the  line  of  the 
Army  shall  be  increased  by  eight  hundred  and  twenty-two  extra 
officers  of  the  Cavalry,  Field  Artillery,  Coast  Artillery  Corps,  and 
Infantry  arms  of  the  service,  of  grades  from  first  lieutenant  to 
colonel,  inclusive,  lawfully  available  for  detachment  from  their  prop- 
er arms  for  duty  with  the  National  Guard,  or  other  duty,  the  usual 
period  of  which  exceeds  one  year.  Said  extra  officers,  together 
with  the  two  hundred  detached  officers  provided  for  by  the  Act 
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of  Congress  approved  March  third,  nineteen  hundred  and  eleven, 
shall,  on  and  «fter  July  first,  nineteen  hundred  and  sixteen,  con- 
stitute the  Detached  Officers'  List,  and  all  positions  vacated  by 
officers  assigned  to  said  list,  and  the  officers  so  assigned,  shall  be 
subject  to  the  provisions  of  section  twenty-seven  of  the  Act  of  Con- 
gress approved  February  second,  nineteen  hundred  and  one,  with 
reference  to  details  to  the  staff  corps.  The  total  number  of  of- 
ficers hereby  authorized  for  each  grade  on  said  list  entire  shall  be  in 
proportion  to  the  total  number  of  officers  of  the  corresponding 
grade  now  authorized  by  law  other  than  this  Act  for  all  of  the 
said  four  arms  combined,  exclusive  of  second  lieutenants  and  of  the 
two  hundred  extra  officers  authorized  by  the  Act  of  Congress  ap- 
proved March  third,  nineteen  hundred  and  eleven,  and  exclusive 
also  of  the  additional  officers  authorized  by  the  Act  to  restore  lineal 
rank  lost  through  the  system  of  regimental  promotion  formerly 
in  force;  and  the  total  number  of  officers  hereby  authorized  for 
each  grade  in  each  of  said  arms  on  said  list  shall  be  in  the  pro- 
portion borne  by  the  number  of  officers  now  authorized  by  law 
other  than  this  Act  for  such  grade  and  arm  to  the  total  number 
of  officers  now  authorized  by  law  other  than  this  Act  for  the  cor- 
responding grade  in  all  of  the  said  four  arms  combined,  exclusive 
of  the  extra  and  additional  officers  last  hereinbefore  specified  and 
excluded:  Provided,  That  all  vacancies  created  or  caused  by  the 
foregoing  provisions  of  this  section  in  grades  above  that  of  second 
lieutenant  shall  be  filled  by  promotion  according  to  law  existing 
on  and  before  the  date  of  approval  of  this  Act,  and  subject  to  the 
examinations  prescribed  by  existing  law.  As  soon  as  practicable 
after  such  promotions  shall  have  been  made,  there  shall  be  detached 
from  each  arm  and  assigned  to  the  Detached  Officers'  List  a  num- 
ber of  officers  of  each  grade  equal  to  the  number  of  officers  of  said 
grade  by  which  said  arm  shall  have  been  increased  by  the  fore- 
going provisions  of  this  section;  and  thereafter  any  vacancy  cre- 
ated or  caused  in  any  of  the  said  arms  of  the  service  by  the  as- 
signment of  an  officer  of  any  grade  to  said  Detached  Officers'  List 
shall  be  filled,  subject  to  such  examination  as  is  now  or  may  here- 
after be  prescribed  by  law,  by  the  promotion  of  the  officer  who 
shall  be  the  senior  in  length  of  commissioned  service  of  those  eligi- 
ble to  promotion  in  the  next  lower  grade  in  the  arm  in  which  such 
vacancy  shall  occur:  Provided  further.  That  no  officer  of  any  of 
said  arms  of  the  service  shall  be  permitted  to  remain  on  said  De- 
tached Officers'  List  for  more  than  forty-five  days  unless  he  shall 
have  been  actually  present  for  duty  for  at  least  two  years  out  of 
the  last  preceding  six  years  with  an  organization  composed  of  one 
or  more  statutory  units,  or  the  equivalent  thereof,  of  the  arm  to 
which  he  shall  belong.  Any  vacancy  created  in  said  list  by  the 
removal  of  any  officer  therefrom  because  he  shall  not  have  been 
present  for  duty  as  before  prescribed  in  this  proviso  shall  be  filled 
by  the  transfer  to  said  list  of  an  officer  having  the  same  grade  and 
belonging  to  the  same  arm  as  the  officer  whose  removal  from  said 
list  shall  have  created  said  vacancy;  but,  except  as  before  pre- 
scribed in  this  proviso,  all  officers  who  shall  have  been  assigned 
to  said  list  shall  remain  thereon  for  not  less  than  four  years  from 
the  respective  dates  of  their  assignment  thereto,  unless  in  the 
meantime  they  shall  have  been  separated  entirely  from  the  Army, 
or  shall  have  been  promoted  or  appointed  to  higher  offices,  on  shall 
have  been  retired  from  active  service :  Provided  further,  That  aft- 
er the  apportionment  of  officers  to  said  Detached  Officers'  List 
shall  have  been  made  as  authorized  by  this  Act,  whenever  any 
vacancy  shall  have  been  caused  in  said  list  by  the  separation  of  an 
officer  of  any  grade  therefrom,  such  vacancy  shall,  except  as  pre- 
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scribed  in  the  last  preceding  proviso,  be  filled  by  the  detail  and 
assignment  to  said  list  of  an  officer  of  the  corresponding  grade  in 
that  arm  in  which  there  shall  be  found  the  officer  of  the  next 
lower  grade  who  at  that  time  shall  be  the  senior  in  length  of  com- 
missioned service  of  all  the  officers  of  the  said  lower  grade  in 
all  of  the  four  arms  hereinbefore  specified;  if  two  or  more  of- 
ficers of  different  arms  shall  be  found  to  have  equal  seniority  in 
length  of  commissioned  service  in  said  lower  grade,  the  question 
of  seniority  shall  be  decided  by  their  relative  standing  on  the  list 
of  the  commissioned  officers  of  the  Army.    (39  Stat.) 

This  was  a  part  of  section  25  of  "An  act  fop  making  further  and  more  ef- 
fectual provision  for  the  national  defense,  and  for  other  purposes."  cited  above. 
The  provisions  of  Act  March  8,  1911,  c.  209,  mentioned  in  this  section,  are 
set  forth  ante,  §  1997. 

Act  Feb.  2,  1901,  c  192,  §  27,  also  mentioned  in  this  section,  is  set  forth 
ante,  §  1908. 

Provision  for  determining  the  arm  from  which  details  are  to  be  made  under 
the  third  proviso  of  this  section  was  made  by  a  provision  of  Act  Aug.  29,  1916, 
c.  418,  f  1,  post,  I  1997b. 

§  1997b.  (Act  Aug.  29,  1916,  c.  418,  §  1.)  Arm  from  which  detail 
shall  be  made  to  vacancy  in  Detached  Officers'  List. 
In  determining  the  arm  from  which  a  detail  is  to  be  made  to  a 
vacancy  in  the  detached  officers'  list,  as  provided  in  the  third  pro- 
viso of  section  twenty-five  of  the  national  defense  Act  approved 
June  third,  nineteen  hundred  and  sixteen,  the  officer  of  any  grade 
who  is  the  senior  in  that  grade  according  to  the  constructive  dates 
of  original  commission  provided  for  in  the  preceding  proviso  shall 
be  considered  the  senior  in  length  of  commissioned  service  of  all 
officers  of  that  grade.    (39  Stat.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1917, 
cited  above. 

Act  June  3,  1916,  c  134,  §  25,  mentioned  in  this  section,  is  set  forth  ante, 
f  1997a. 

§  1998.  (Act  April  19,  1910,  c.  174.)  Details  of  officers  requested 
by  governments  of  Cuba  or  Panama. 
The  consent  of  Congress  is  hereby  granted  to  the  acceptance  by 
officers  of  the  army,  in  the  discretion  of  the  President,  of  such  mili- 
tary details  under  the  Governments  of  Cuba  and  Panama  as  may  be 
requested  by  the  Presidents  of  these  Republics :  Provided,  That  such 
details  shall  not  exceed  five  in  number :  And  provided  further,  That 
no  officer  so  detailed  shall  receive  any  present,  emolument,  office,  or 
title  of  any  kind  whatever  from  the  Government  of  Cuba  or  Panama. 
(36  Stat.  324.) 

This  was  a  provision  of  the  Military  Academy  appropriation  act  for  the 
fiscal  year  1911,  cited  above. 

A  joint  resolution  authorizing  the  detail  of  an  officer  of  the  army  to  accept 
from  the  governmeut  of  the  Greater  Republic  of  Central  America  the  position 
of  instructor  in  a  military  school,  Res.  March  3,  1897,  No.  23,  29  Stat  704, 
is  omitted   as   temporary    merely. 

§  1999.  (Act  Aug.  24,  1912,  c.  391,  §  1,  as  amended,  Res.  Aug.  24, 
1912,  No.  53.)     Limitation  of  time  of  detached  duty  of  officers 
of  line;   forfeiture  of  pay  of  superior  permitting  officer  to  re- 
main detached;  exceptions;  restriction  of  certain  details. 
On  and  after  December  fifteenth,  nineteen  hundred  and  twelve, 
in  time  of  peace  whenever  any  officer  holding  a  permanent  com- 
mission in  the  line  of  the  Army  with  rank  below  that  of  major  shall 
not  have  been  actually  present  for  duty  for  at  least  two  of  the  last 
preceding  six  years  with  a  troop,  battery,  or  company,  of  that 
branch  of  the  Army  in  which  he  shall  hold  said  commission,  such 
officer  shall  not  be  detached  nor  permitted  to  remain  detached  from 
such  troop,  battery,  or  company,  for  duty  of  any  kind;    and  all 
pay  and  allowances  shall  be  forfeited  by  any  superior  for  any  period 
(3792) 


Digitized  by 


Google 


Ch.  1)  THE  ARMT  §  1999b 

during  which,  by  his  order,  or  his  permission,  or  by  reason  of  his 
failure  or  neglect  to  issue  or  cause  to  be  issued  the  proper  order 
or  instructions  at  the  proper  time,  any  officer  shall  be  detached  or 
permitted  to  remain  detached  in  violation  of  any  of  the  terms  of 
this  proviso ;  but  nothing  in  this  proviso  shall  be  held  to  apply  in 
the  case  of  any  officer  for  such  period  as  shall  be  actually  neces- 
sary for  him,  after  having  been  relieved  from  detached  service,  to 
join  the  troop,  battery,  or  company,  to  which  he  shall  belong  in 
that  branch  in  which  he  shall  hold  a  permanent  commission,  nor 
shall  anything  in  this  proviso  be  held  to  apply  to  the  detachment 
or  detail  of  officers  for  duty  in  the  Judge  Advocate  General's  De- 
partment or  in  the  Ordnance  Department,  or  in  connection  with 
the  construction  of  the  Panama  Canal  until  after  such  canal  shall 
have  been  formally  opened,  or  in  the  Philippine  Constabulary  until 
the  first  day  of  January,  nineteen  hundred  and  fourteen,  or  to  any 
officer  detailed,  or  who  may  be  hereafter  detailed,  for  aviation  duty. 
And  hereafter  no  officer  holding  a  permanent  commission  in  the 
Army  with  rank  below^  that  of  major  shall  be  detailed  as  assistant 
to  the  Chief  of  the  Bureau  of  Insular  Affairs  with  rank  of  colonel, 
or  as  commanding  officer  of  the  Porto  Rico  Regiment  of  Infantry, 
or  as  chief  or  assistant  chief  (Director  or  Assistant  Director)  of 
the  Philippine  Constabulary,  and  no  other  officers  of  the  Army 
shall  hereafter  be  detailed  for  duty  with  the  said  Constabulary  ex- 
cept as  specifically  provided  by  law.    (37  Stat.  571,  645.) 

This  was  a  proviso  annexed  to  appropriations  for  pay  of  oflScers  of  the  line, 
in  the  Army  appropriation  act  for  the  fiscal  year  1913,  cited  above. 

The  first  provision,  as  originally  enacted,  began  with  the  word  "Hereafter." 
It  was  amended  by  substituting  for  that  word  the  words  "On  and  after  De- 
cember fifteenth,  nineteen  hundred  and  twelve/'  making  it  read  as  set  forth 
here,  by  Res.  Aug.  24,  1912,  No.  53,  also  cited  above. 

So  much  of  this  section  as  relates  to  the  detachment  or  detail  of  officers  for 
duty  in  the  Judge- Advocate-General's  Department  was  made  to  apply  only  to 
the  acting  judge  advocates  authorized  by  law  by  a  provision  of  Act  June  3, 
1916,  c.  134.  §  8,  post,  S  1999a. 

The  detachment  from  his  command  or  the  assignment  to  any  duty  or  station, 
of  any  officer  with  intent  to  enable  him  to  study  law,  was  prohibited  by  a  fur- 
ther provision  of  Act  June  3,  1916,  c.  134,  §  St  post,  §  1999b. 

B^irther  provisions  limiting  the  time  of  detached  ddty  of  line  officers  with 
the  rank  of  colonel,  lieutenant  colonel,  or  major,  were  made  by  provisions  of 
Act  April  27,  1914,  c.  72,  post,  §  1999c. 

§  1999a.  (Act  June  3,  1916,  c.  134,  §  8.)  Limitation  of  time  of  de- 
tachment  or  detail  of  officers  for  duty  in  Judge  Advocate  Gen- 
eral's Department. 

So  much  of  the  Act^of  Congress  approved  August  twenty-fourth, 
nineteen  hundred  and  twelve,  as  relates  to  the  detachment  or  de- 
tail of  officers  for  duty  in  the  Judge  Advocate  General's  Department 
shall  hereafter  be  held  to  apply  only  to  the  acting  judge  advocates 
authorized  by  law.    (39  Stat.) 

This  was  a  provision  of  section  8  of  *'An  act  for  making  further  and  more 
effectual  provision  for  the  national  defense,  and  for  other  purposes,'*  cited 
above. 

Act  Aug.  24,  1912,  c.  391,  $  1,  mentioned  in  this  section,  is  set  forth  ante, 
11999. 

§.  1999b.  (Act  June  3,  1916.  c.  134,  §  8.)     Detachment  from  com- 
mand or  detail  to  duty  to  study  law. 
Hereafter  no  officer  shall  be  or  remain  detached  from  any  com- 
mand or  assigned  to  any  duty  or  station  with  intent  to  enable  or 
aid  him  to  pursue  the  study  of  law.    (39  Stat.) 

This  was  a  further  provision  of  section  8  of  "An  act  for  making  further  and 
more  effectual  provision  for  the  national  defense,  and   for  other  purposes," 
cited  above. 
4  U.S.CoiiP.ne— 238  (3793) 
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§  1999c.  (Act  April  27, 1914,  c.  72.)  Limitation  of  time  of  detached 
duty  of  officers  of  line  with  rank  of  colonel,  lieutenant- 
colonel,  or  major;  forfeiture  of  pay  of  superior  permitting  of- 
ficer to  remain  detached;  exceptions;  computation  of  time 
of  actual  presence  for  duty. 
After  September  first,  nineteen  hundred  and  fourteen,  in  time  of 
peace,  whenever  any  officer  holding  a  permanent  commission  in 
the  hne  of  the  Army,  with  rank  of  colonel,  lieutenant  colonel,  or 
major,  shall  not  have  been  actually  present  for  duty  for  at  least 
two  years  of  the  last  preceding  six  years  with  a  command  com- 
posed of  not  less  than  two  troops,  batteries,  or  companies  of  that 
branch  of  the  Army  in  which  he  shall  hold  said  commission,  such 
officer  shall  not  be  detached  nor  permitted  to  remain  detached 
from  such  command  for  duty  of  any  kind  except  as  hereinafter 
specifically  provided ;  and  all  pay  and  allowances  shall  be  forfeited 
by  any  superior  for  any  period  during  which,  by  his  order  or  his 
permission,  or  by  reason  of  his  failure  or  neglect  to  issue  or  cause 
to  be  issued  the  proper  order  or  instructions  at  the  proper  time, 
any  officer  shall  be  detached  or  permitted  to  remain  detached  in 
violation  of  any  of  the  terms  of  this  Act;  but  nothing  in  this  Act 
shall  be  held  to  apply  in  the  case  of  any  officer  for  such  period  as 
shall  be  actually  necessary  for  him,  after  having  been  relieved  from 
detached  service,  to  join  the  organization  or  command  to  which 
he  shall  belong  in  that  branch  in  which  he  shall  hold  a  permanent 
commission ;  nor  shall  anything  in  this  Act  be  held  to  apply  to  the 
detachment  or  detail  of  officers  for  duty  in  connection  with  the 
construction  of  the  Panama  Canal  until  after  such  canal  shall  have 
been  formally  opened,  or  in  connection  with  the  Alaska  Road  Com- 
mission or  the  Alaska  Railroad  or  the  Bureau  of  Insular  Affairs ;  and 
nothing  in  this  Act  shall  prevent  the  redetail  of  officers  above  the 
grade  of  major  to  fill  vacancies  in  the  various  staff  corps  and  de- 
partments as  provided  for  by  section  twenty-six  of  the  Act  of 
Congress  approved  February  second,  nineteen  hundred  and  one: 
Provided  further.  That  whenever  the  service  record  of  any  field 
officer  is  to  be  ascertained  for  the  purposes  of  this  Act,  all  duty 
actually  performed  by  him  during  the  last  preceding  six  years,  in 
a  grade  below  that  of  major,  in  connection  with  any  statutory 
organization  of  that  branch  of  the  Army  in  which  he  shall  hold  a 
permanent  commission,  or  as  a  staff  officer  of  any  coast-defense 
or  coast-artillery  district,  shall  be  credited  to  him  as  actual  pres- 
ence for  duty  with  a  command  composed  as  hereinbefore  pre- 
scribed: And  provided  further,  That  temporary  duty  of  any  kind 
hereafter  performed  with  United  States  troops  in  the  field  for  a 
period  or  periods  the  aggregate  of  which  shall  not  exceed  sixty 
days  in  any  one  calendar  year,  and  duty  hereafter  performed  in 
command  of  United  States  army  mine  planter  by  an  officer  as- 
signed to  a  company  from  which  this  detachment  is  drawn,  and 
duty  hereafter  performed  in  command  of  a  machine-gun  platoon 
or  a  machine-gun  unit,  by  any  officer  who,  before  assignment  to 
such  duty,  shall  have  been  regularly  assigned  to,  and  shall  have 
entered  upon  duty  with,  an  organization  or  a  command  the  de- 
tachment of  certain  officers  from  which  is  prohibited  by  the  Act  of 
Congress  approved  August  twenty-fourth,  nineteen  hundred  and 
twelve,  or  by  this  Act,  shall,  for  the  purposes  of  said  Acts,  hereafter 
be  counted  as  actual  presence  for  duty  with  such  organization  or 
command.    (38  Stat.  357.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1916, 
cited  above. 

Act  Feb.  2,  1901,  c.  192,  §  26,  mentioned  in  this  section,  is  set  forth  ante,  § 
1905. 
Act  Auf?.  24,  1912,  c.  391,  §  1,  also  mentioned  in  this  section,  is  set  forth 
ante,  §  1999. 
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§  1999d.  (Act  March  4,  1915,  c.  143,  §  1.)     Limitation  of  tour  of 
duty  of  officers  or  enlisted  men  in  Philippine  Islands  or  in 
Panama  Canal  Zone. 
On  and  after  October  first,  nineteen  hundred  and  fifteen,  no  offi- 
cer or  enlisted  man  of  the  Army  shall,  except  upon  his  own  request, 
be  required  to  serve  in  a  single  tour  of  duty  for  more  than  two  years 
in  the  Philippine  Islands,  nor  more  than  three  years  in  the  Panama 
Canal  Zone,  except  in  case  of  insurrection  or  of  actual  or  threatened 
hostilities:    Provided  further.  That  the  foregoing  provision  shall 
not  apply  to  the  organization  known  as  the  Philippine  Scouts.    (38 
Stat.  1078.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1916, 
cited  above. 

§  2000.  (R  S.  §  1228.)     Restoration  of  dismissed  officers. 

No  officer  of  the  Army  who  has  been  or  may  be  dismissed  from 
the  service  by  the  sentence  of  a  general  court-martial,  formally  ap- 
proved by  the  proper  reviewing  authority,  shall  ever  be  restored  to 
the  military  service,  except  by  a  re-appointment  confirmed  by  the 
Senate. 

Act  July  20,  1868,  c  185,  15  Stat  125. 

Notes  of  Decisions 

Restoration  to  rank^-The  President,  Montgomery  t.  IT.  S.  (1884)  19  Ct  CI. 

by  and  with  the  advice  and  consent  of  370.    And  see  McElrath  v.  U.  S.  (1876) 

the  Senate,  may,  by  reappointment  and  12  Ct  01.  201. 

commission,  restore  lost  rank,  includ-  Where  the  sentence  of  a  legally  con- 
ing seniority,  to  an  ofScer  of  the  army  stituted  court-martial,  dismissing  an  of- 
or  navy.  (1856)  8  Op.  Atty.  Gen.  223.  ficer,  has  been  approved  by  the  review- 
If,  however,  an  officer's  connection  with  ing  authority  and  carried  into  execution, 
the  army  be  entirely  and  legally  sever-  it  cannot  afterwards  be  revised  and  an- 
ed,  the  only  way  by  which  he  can  again  nulled.  (1882)  17  Op.  Atty.  Gen.  297. 
enter  the  army  is  by  the  appointment  Where  the  President  is  authorized  by 
of  the  President,  by  and  with  the  ad-  law  to  reinstate  a  discharged  army 
vice  and  consent  of  the  Senate.  And,  officer,  he  may  do  so  without  the  advice 
so,  where  an  officer  has  been  summari-  and  consent  of  the  Senate.  Collins  v. 
ly  dismissed  by  order  of  the  President,  U.  S.  (1879)  15  Ct.  CI.  22,  reaffirming 
he  cannot  be  reinstated  by  the  Presi-  (1878)  14  Ct  CL  568. 
dent's     revocation     of    the     dismissal. 

§  2001.  (R.  S.  §  1229.)     Officers  dropped  for  desertion. 

The  President  is  authorized  to  drop  from  the  rolls  of  the  Army  for 
desertion  any  officer  who  is  absent  from  duty  three  months  without 
leave ;  and  no  officer  so  dropped  shall  be  eligible  for  re-appointment. 
And  no  officer  in  the  military,  or  naval  service  shall  in  time  of  peace 
be  dismissed  from  service  except  upon  and  in  pursuance  of  the  sen- 
tence of  a  court-martial  to  that  effect,  or  in  commutation  thereof. 
Article  of  War  99.  Article  of  War  106.  Act  July  15,  1870,  c.  294,  §  17, 
16  Stat.  319.    Act  July  13,  1866,  c.  176,  §  5,  14  Stat  92. 

A  provision  similar  to  that  in  the  last  sentence  of  this  section  was  made 
by  article  .99  of  the  Articles  of  War,  R.  S.  §  1342,  art.  99,  which  provision 
was  superseded  by  the  new  Articles  of  War  118,  post,  §  2308a,  art.  118. 

The  President  was  authorized  to  drop  from  the  rolls  of  the  Army  any  officer 
absent  three  months  without  leave  or  in  confinement  in  a  prison  or  penitentiary, 
by  Act  Jan.  19,  1913,  c  22,  post,  §  2002. 

Provisions  for  trial  by  court-martial  and  punishment  for  desertion  were 
made  by  the  new  Articles  of  War,  post,  §  2308a. 

Provisions  applicable  to  enlisted  men  deserting,  are  set  forth  post,  under 
Chapter  4  B,  "Desertions,"  of  this  title. 

Notes  of  Decisions 

Conttruotlon  of  section  In  general.—  service,  in  time  of  peace,  of  any  officer, 

The  first   part  of  this   section,   which  except  pursuant  to  the  sentence  of  a 

authorizes  the  President  to  drop  from  court-martial,  was  talcen  from  Act  July 

the  roUs  for  desertion  any  officer  ab-  13,  1866,  c.  176,  §  5.     Under  Act  July 

sent  from  duty  three  months  without  17,  1862,  c.  200,   §   17,  12  Stat.  596, 

leave,    was    taken   from   Act   July   15,  the  President  had  authority  "to  dismiss 

1870,  c  294,  f  17.     The  second  part,  and  discharge  from  the  military  serv- 

which    prohibits    the    dismissal-  from  ice  either  in  the  army,  navy,  marine 
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corps,  or  volunteer  force,  in  the  United 
States  service,  any  officer  for  any  cause 
which,  in  his  judgment,  either  renders 
such  officer  unsuitable  for,  or  whose 
dismission  would  promote,  the  public 
service."  Act  March  3,  1865,  c.  79,  f 
12,  13  Stat.  489,  which  was  substantial- 
ly incorporated  into  the  Revised  Stat- 
utes as  section  1230  thereof,  post,  § 
2003,  gave  an  officer,  dismissed  by  or- 
der of  the  President,  the  right  to  de- 
mand a  court-martial,  etc 

On  the  question  as  to  whether  the 
second  half  of  this  section  and  section 
2003,  post,  operated  so  as  to  make  a 
dismissal  by  the  President  for  deser- 
tion, as  authorized  by  the  first  half  of 
this  section,  inoperative  without  a 
court-martial,  Attorney  General  De- 
vens,  in  1881.  delivered  an  opinion  to 
the  effect  that  neither  Act  March  8, 
1865,  c.  79,  §  12,  post,  §  2003,  nor  Act 
July  13,  1866,  c  176,  §  5,  the  last  half 
of  this  section,  applied  to  cases  of 
dismissal  for  desertion,  as  provided  for 
by  the  first  half  of  this  section.  See 
(1881)  17  Op.  Atty.  Gen.  13.  And  see 
Newton  v.  U.  S.  (1883)  18  Ct  CI.  435^ 
wherein  the  above-cited  acts  are  dis- 
cussed, but  in  which  the  court  does  not 
decide  as  to  whether  or  not  the  sec- 
ond half  of  this  section  applies  to  dis- 
missals made  pursuant  to  the  first 
half. 

And  the  Supreme  Court  of  the  United 
States,  in  1880,  held  that  the  last 
half  of  this  section  did  not  take  away 
from  the  President  the  power,  with  the 
advice  and  consent  of  the  Senate,  to 
supersede  an  officer  in  the  military  or 
naval  service  by  the  appointment  of 
some  one  in  his  place,  and  that  said  pro- 
vision only  restricted  the  power  of 
the  President  so  as  to  prohibit  him 
from  summarily,  in  time  of  peace,  dis- 
missing officers,  whenever  in  his  judg- 
ment the  interest  of  the  service  re- 
quired it  to  be  done,  without  the  con- 
currence of  the  Senate,  except  in  pur- 
suance of  the  sentence  of  a  court-mar- 
tial, or  in  commutation  thereof.  In 
this  decision  of  the  Supreme  Court  the 
question  of  the  power  of  the  President 
to  dismiss  for  desertion  was  not  in- 
volved. See  Blake  v.  U.  S.  (1880)  103 
U.  S.  227,  235,  26  L.  Ed.  462.  See, 
also,  Keyes  v.  U.  S.  (1883)  3  Sup.  Ct. 
202,  204,  109  U.  S.  336,  27  L.  Ed.  954; 
Mullan  V.  Same  (1891)  11  Sup.  Ct.  788, 
789,  140  U.  S.  240,  35  L.  Ed.  489; 
Fletcher  v.  Same  (1891)  26  Ct  CI.  541. 

In  Fletcher  v.  U.  S.  (1891)  26  Ct. 
CI.  541,  it  was  held  that  the  second 
part  of  this  section  was  founded  on  the 
constitutional  power  of  Congress  "to 
make  rules  for  the  government  and 
regulation  of  the  land  and  naval  forc- 
es," and  was  a  restriction  upon  the 
power  of  the  President.  And  in  Cren- 
shaw V.  U.  S.  (1890)  10  Sup.  Ct.  431, 
134  U.  S.  99,  33  L.  Ed.  825,  the  de- 
cision in  Blake  v.  U.  S.  (1888)  103  U. 
S.  227,  26  L.  Ed.  462,  was  adhered  to, 
and  it  was  further  held  that  an  officer 
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in  the  naval  service  of  the  United 
States,  appointed  for  a  definite  time,  or 
during  good  behavior,  has  no  vested 
contract  right  in  the  office  of  which 
Congress  cannot  deprive  him. 

Time  of  taking  effect  of  section.— See 
McElrath  v.  U.  S.  (1880)  102  U.  S.  426, 
438,  26  L.  Ed.  189. 

Determination  of  fact  of  deeertionw— 

The  jurisdiction  to  find  the  fact  of  de- 
sertion is  vested  in  the  President  alone, 
and  his  decision  cannot  be  reviewed  by 
the  Court  of  Claims.  Newton  v.  U.  S. 
(1883)  18  Ct.  CI.  435. 

Officer  appointed  during  senate  re- 
cess.—An  officer  appointed  and  commis- 
sioned during  a  recess  of  the  senate 
comes  within  this  section  as  to  dis- 
missal without  court-martial.  O'Shea 
V.  U.  S.  (1893)  28  Ct  CI.  392. 

Cadets  of  military  academy^— A  ca- 
det in  the  military  academy  at  West 
Point  is  not  an  officer  within  the  mean- 
ing of  this  section,  and  the  President 
may  dismiss  him  summarily,  without 
the  intervention  of  a  court-martial. 
Hartigan  v.  U.  S.  (1905)  25  Sup.  Ct 
204,  205,  196  U.  S.  169,  49  L.  Ed.  484, 
affirnung   (1903)  38  Ct  CI.  346. 

Midshipmen  from   Naval  Academy.— 

The  President's  power  to  dismiss  a  de- 
linquent midshipman  from  the  Naval 
Academy  for  the  violation  of  the  reg- 
ulations is  not  restricted  by  this  sec- 
tion. Weller  v.  U.  S.  (1906)  41  Ct  CL 
324.  CONTRA,  U.  S.  v.  Perkins 
(1886)  6  Sup.  Ct  449,  116  U.  S.  483. 
29  L.  Ed.  700;  Perkins  v.  U.  S.  (1885) 
20  Ct  CL  4.S8;  Crygier  v.  Same  (1890) 
25  Ct  CJL  268;  (1886)  18  Op.  Atty.  Gen. 
373. 

The  President  may  remove  a  naval 
cadet  with  the  advice  and  concurrence  of 
the  Senate.  Crenshaw  v.-  U.  S.  (1890) 
10  Sup.  Ct  431, 134  U.  S.  99, 108,  33  L. 
Ed.  825. 

Boatswain  in  navy.— The  President 
has  no  power  to  revoke  the  warrant  of 
a  boatswain  in  the  navy  and  discharge 
him  from  the  service  without  the  sen- 
tence of  a  court-martiaL  (1910)  28 
Op.  Atty.  Gen.  325. 

Acting  gunner^— An  acting  gunner  is 
not  an  officer  within  this  section. 
(1876)  15  Op.  Atty.  Gen.  564. 

What  constitutes  a  dismissal.— The 
acceptance  of  a  resignation,  and  the 
appointment  of  an  officer  to  fill  the  va- 
cancy created  by  such  resignation,  is 
not  a  dismissal  within  the  meaning 
of  this  section.  Blake  v.  U.  S.  (1878) 
14  Ct  CI.  462. 

The  act  of  the  governor  of  a  state 
in  relieving  an  officer  of  the  national 
guard  of  his  command  did  not  consti- 
tute a  removal  of  the  officer  from  his 
office,  within  the  meaning  of  this  sec- 
tion. State  V.  Jelks  (1903)  35  So.  60, 
138  Ala.  115. 

Where  an  army  officer  was  sentenced 
to  dismissal  from  the  service,  and  the 
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sentence,  without  having  been  approved  tion  of  a  person  to  fill  the  place  of  such 

by  the  President,  was  carried  into  ef-  oflScer,  operated  as  a  confirmation^  of 

feet  under  orders  of  the  War  Depart-  the   sentence   and   orders.      (1879)    16 

ment,  held,  that  the  subsequent  recog-  ^P*  Atty.  Gen.  298. 

nition  by  the  President  of  the  vacancy  Cited     without    deflnite    application, 

by  making  an  appointment  or  nomina-  Andrews  v.  U.  S.  (1911)  47  Ct  Gl.  51. 

§  2002.  (Act  Jan.  19,  1911,  c.  22.)     Officers  dropped  for  absence 
without  leave  or  in  confiuiement  in  prison,  etc.,  after  convic- 
tion by  civil  court. 
That  the  President  be,  and  he  is  hereby,  authorized  to  drop  from 
the  rolls  of  the  army  any  officer  who  is  absent  from  duty  three 
months  without  leave,  or  who  has  been  absent  in  confinement  in 
a  prison  or  penitentiary  for  more  than  three  months  after  final  con- 
viction by  a  civil  court  of  competent  jurisdiction ;  and  no  officer  so 
dropped  shall  be  eligible  for  reappointment.    (36  Stat.  894.) 

This  act  was  entitled  **An  act  authorizing  the  President  to  drop  officers  from 
the  rolls  of  the  Army  under  certain  conditions." 

Previous  provisions  for  dropping  from  the  rolls  officers  absent  from  duty 
three  months  without  leave  were  made  by  R.  S.  |  1229,  ante,  f  2001. 

§  2003.  (R.  S.  §  1230.)     Officers  dismissed  by  President  may  de- 
mand trial. 
When  any  officer,  dismissed  by  order  of  the  President,  makes,  in 
writing,  an  application  for  trial,  setting  forth,  under  oath,  that  he  has 
been  wrongfully  dismissed,  the  President  shall,  as  soon  as  the  ne- 
cessities of  the  service  may  permit,  convene  a  court-martial,  to  try 
such  officer  on  the  charges  on  which  he  shall  have  been  dismissed. 
And  if  a  court-martial  is  not  so  convened  within  six  months  from  the 
presentation  of  such  application  for  trial,  or  if  such  court,  being  con- 
vened, does  not  award  dismissal  or  death  as  the  punishment  of  such 
officer,  the  order  of  dismissal  by  the  President  shall  be  void. 
Act  March  8,  18(55,  c.  79,  §  12,  13  Stat.  489. 

Notes  of  Deeiflioiui 

See  notes  to  |  2001,  ante.  Time  for  application  for  oourt-mar- 

Scope  and  constructlon.-The  phrase  J'*'-^,  .^^^^  ^^  ^f ^  ^^^^  ^  ^«»^^« 

"anv  officer  dismissed "  beinir  orosoec-  ^®'  *  ^^^  ^^  court-martial   is  unrea- 

any  omcer  msmissea,     oemg  prospec  gonable.     Newton  ▼.  U.  S.    (1883)   18 

tive  only  in  its  meaning,  does  not  ap-  ct.  CI   435                                v-«-och#; 

ply  to  an  officer  dismissed  before  the  '  ^^' 

passage  of  the  act    (1878)  16  Op.  Atty.  Cited     witiiout    deflnite    application. 

Gen.  599.  Blake  v.  U.  S.   (1880)  103  U.  S.  227, 

234,  26  L.  Ed.  462. 

§  2004.  (R.  S.  §  1232.)     Enlisted  men  not  to  be  used  as  servants. 
No  officer  shall  use  an  enlisted  man  as  a  servant  in  any  case  what- 
ever. 

Act  July  15,  1870,  c.  294.  i  14,  16  Stat.  319. 

Cited  without  deflnite  appiicatlon, 
Williams  V.  U.  S.  (1909)  44  Ct  CL 
175. 

(R.  S.  §  1233.    Repealed.) 

This  section  provided  for  the  detail  of  cooks,  in  turn,  from  the  privates  of 
each  company,  to  serve  10  days.  It  was  expressly  repealed  by  Act  Jan.  29, 
1879,  c.  34,  20  Stat  276. 

The  enlistment  in  each  company,  battery,  and  troop  in  the  Regular  and  Vol- 
unteer Armies,  of  a  competent  person  as  cook,  with  the  rank  and  pay  of  a  cor- 
poral, was  directed  by  Act  July  7,  1898,  c.  583,  post,  §  2005. 

§  2005.  (Act  July  7,  1898,  c.  583.)     Enlistment  of  cooks. 

That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized  and 
directed  to  cause  to  be  enlisted  in  each  company,  battery,  and 
troop  in  the  Regular  and  Volunteer  armies  of  the  United  States, 
as  a  part  of  the  authorized  enlisted  strength  thereof,  under  rules 
to  be  prescribed  by  him,  a  competent  person  as  cook,  who  shall  take 
rank  as  and  be  allowed  the  pay  of  a  corporal  of  the  arm  of  the 
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service  to  which  he  belongs,  and  whose  duties  in  connection  with 
the  preparation  and  serving  of  the  food  of  the  enlisted  men  of  the 
company,  battery,  or  troop,  and  with  the  supervision  and  instruction 
of  enlisted  men  hereby  authorized  to  be  detailed  to  assist  him,  shall 
be  prescribed  in  the  regulations  for  the  government  of  the  Army. 
(30  Stat.  721.) 

This  act  was  entitled  '*An  act  directhig  the  enlistment  of  cooks  in  the 
Regular  and  Volunteer  Annies  of  the  United  States." 

Cooks  were  included  in  the  composition  of  each  company,  etc.,  prescribed 
by  Act  March  2,  1899,  c.  352,  §§  2-4,  30  Stat.  977,  Act  Feb.  2,  1901.  c.  192,  §| 
2,  11,  and  Act  June  3,  1916,  c.  134,  §  13,  ante,  §§  1718,  1842,  1860.  The  cookg 
authorized  by  Act  March  2,  1899,  c.  352,  were  to  have  the  pay  and  allowance 
of  sergeants  of  infantry,  by  section  9  of  that  act,  post,  §  2152. 

An  appropriation  for  prizes  for  enlisted  men  who  graduate  from  the  Army 
schools  for  bakers  and  cooks  is  made  by  the  recent  annual  Army  appropriation 
acts.  The  provision  for  the  fiscal  year  1917  was  by  Act  Aug.  29,  1916,  c  418, 
{  1,  39  Stat. 

§  2006.  (R.  S.  §  1234.)     Superintendence  of  cooking. 

The  line  officers  of  the  Army  shall  superintend  the  cooking  done 
for  the  enlisted  men. 

Act  March  3,  1863,  c.  78,  5  8,  12  Stat.  744. 

Officers  of  the  Medical  Department  were  required  to  unite  with  the  officers 
of  the  line  in  superintending  the  cooking  for  the  enlisted  men,  by  R.  S.  {  1174, 
ante,  §  1837. 

§  2007.  (R.  S.  §  1235.)     Labor  detaU. 

Working  parties  of  soldiers  shall  be  detailed  for  employment  as 
artificers  or  laborers,  in  the  construction  of  permanent  military 
works  or  public  roads,  or  in  other  constant  labor  only  upon  the  writ- 
ten order  of  a  commanding  officer,  when  such  detail  is  for  ten  or  more 
days. 

Act  July  13,  1866,  c.  176,  §  7,  14  Stat  93. 

Notes  of  Deeislon*  ^ 

Construction  of  section  in  generai^—  elude  a   recovery  of  extra   duty   pay. 

This    section    is    intended    to    prevent  where  there  had  been  a  detail  to  extra 

doubts  and  surmises.    The  fact  that  an  duty  by  competent  authority,  although 

order  detailing  an  enlisted  man  for  re-  not  in  writing,  and  extra  duty  entitling 

cruiting  duty  Is  in  writing  cannot  be  the   enlisted  man   to   extra   under   the 

considered  a  detail  detaching  him  for  statute   had  actually  been  performed, 

employment  as  a  clerk.    PhiUips  v.  U.  U.  S.  v.  Ross  (1916)  36  Sup.  Ct.  198, 

S.  (1912)  47  Ct  CL  288.  199,  239  U.  S.  530,  60  U  Ed.  422. 

This  section  was  not  intended  to  pre- 

§  2008.  (R.  S.  §  1236.)     Details  to  special  service  from  forces  in 
the  field. 
Details  to  special  service  from  forces  in  the  field  shall  be  made 
only  with  the  consent  of  the  commanding  officer  of  the  forces. 

Act  March  3,  1863,  c.  75,  S  35,  12  Stkt.  736. 

The  enlistment  of  a  corps  of  men  for  clerical  service  and  messenger  duty 
at  headquarters  of  the  Army  and  at  other  headquarters,  at  recruiting  depots, 
and  at  West  Point,  not  to  be  assigned  to  any  other  duty,  was  authorized  by 
Act  July  29,  1886,  c.  810,  24  Stat.  167;  but  that  act  was  repealed  by  Act  Aug. 
6, 1894,  c.  228,  28  Stat  236. 

Appropriations  are  made  in  subsequent  Army  appropriation  acts  for  pay  to 
clerks,  messengers,  and  laborers  at  headquarters  of  divisions,  departments,  posts 
commanded  by  general  officers,  and  office  of  the  Chief  of  Staff.  Such  appro- 
priations in  recent  years  are  accompanied  by  a  proviso  "that  no  clerk,  mes- 
senger, or  laborer  at  headquarters  of  tactical  divisions,  military  departments, 
brigades,  service  schools,  and  office  of  the  Chief  of  Staff  shall  be  assigned  to 
duty  with  any  bureau  in  the  War  Department."  The  provision  for  the  fiscal 
year  1917,  was  by  Act  Aug.  29,  1916,  c  418,  {  1,  39  Stat 

Notes  of  Decisions 
Decisions   under   prior  statute^^See 

(1863)  10  Op.  Atty.  Gen.  472;    (1877) 
15  Op.  Atty.  Gen.  362. 
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§  2009.  (Act  Feb.  2,  1901,  c.  192,  §  31.)  Details  of  enlisted  men 
at  recruiting  stations. 
The  Secretary  of  War  is  authorized  to  detach  from  the  Army 
at  large  such  number  of  enlisted  men  as  may  be  necessary  to  per- 
form duty  at  the  various  recruiting  stations,  and  while  perform- 
ing such  duty  one  member  of  each  party  shall  have  the  rank,  pay,  and 
allowances  of  sergeant,  and  one  the  rank,  pay,  and  allowances  of 
corporal  of  the  arm  of  the  service  to  which  they  respectively  belong. 
(31  Stat.  756.) 

This  section  was  part  of  the  act  to  increase  the  efficiency  of  the  permanent 
military  establishment,  cited  above. 

Subsequent  proyidons  relating  to  similar  details  were  made  by  Act  June 
12,  1906,  c.  3078,  Act  March  2,  1907,  c.  2511,  Act  March  3,  1909.  c  252,  and 
Act  March  8, 1911,  c.  209,  post,  SS  2010-2014. 

The  existing  laws  pertaining  to  or  affecting  recruiting  parties,  recruit  depots, 
and  unassigned  recruits  are  to  continue  and  remain  in  force,  except  as  spe- 
cifically provided  otherwise  by  the  National  Defense  Act  of  1916,  Act  June  3, 
1916,  c.  134,  by  section  22  of  said  act,  ante,  §  1991a. 

Notes  of  Decisions 

Extra  pay^— An  enlisted  man  detailed      tra  pay.     Phillips  t.  U.  S.   (1912)  47 
on  recruiting  duty  is  not  entitled  to  ex-      Gt  CL  288. 

§  2010.  (Act  June  12,  1906,  c.  3078.)  Details  of  enlisted  men  at 
recruit  depots  and  military  prison. 
Hereafter  the  Secretary  of  War  shall  be  authorized  to  detach 
from  the  Army  at  large  such  number  of  enlisted  men  as  may  be 
necessary  to  perform  duty  at  the  various  recruit  depots  and  the 
United  States  military  prison,  and  of  the  enlisted  men  so  detached,  and 
while  performing  such  duty,  there  shall  be  allowed  for  each  depot  and 
the  prison  one  who  shall  have  the  rank,  pay,  and  allowances  of  bat- 
talion or  squadron  sergeant-major,  and  for  each  recruit  and  prison 
company  one  who  shall  have  the  rank,  pay,  and  allowances  of  first  ser- 
geant, five  the  rank,  pay,  and  allowances  of  sergeant,  and  six  the  rank, 
pay,  and  allowances  of  corporal,  of  the  arm  of  the  service  to  which 
they  respectively  belong.    (34  Stat.  242.) 

This  was  a  proviso  annexed  to  appropriations  for  pay  of  enlisted  men  in  the 
Army  appropriation  act  for  the  fiscal  year  1907,  cited  above. 

A  subsequent  provision  relating  to  noncommissioned  officers,  etc.,  of  recruit 
and  prison  companies,  was  made  by  Act  March  2,  1907,  c.  2511,  post,  §  2011, 
and  provisions  for  temporary  appointment  of  sergeants  and  corporals  and  for 
organization  of  infantry  bands  at  recruiting  depots,  were  made  by  Act  March  3, 
1909,  c.  252,  post,  §§  2012,  2013. 

One  of  the  men  detailed  under  this  section  shall  have  the  rank,  pay,  and  al- 
lowances of  a  regimental  sergeant  major  by  a  provision  of  Act  Aug.  29,  1916, 
c.  418,  S  1,  post,  {  2010a. 

The  existing  laws  pertaining  to  or  affecting  recruiting  parties,  recruit  depots, 
nnassigned  recruits,  disciplinary  barrack  guards,  and  disciplinary  organiza- 
tions are  to  continue  and  remain  in  force,  except  as  specifically  provided  other- 
wise by  the  National  Defense  Act  of  1916,  Act  June  3,  1916,  c.  134,  by  section 
22  of  said  act,  ante,  S  1991a. 

§  2010a.  (Act  Aug.  29,  1916,  c.  418,  §  1.)  Rank,  etc.,  of  one  of  en- 
listed men  detached  for  duty  at  recruit  depots. 
Hereafter  one  of  the  enlisted  men  detached  from  the  Army  at 
large  for  duty  at  each  of  the  recruit  depots  under  the  provisions  of 
the  Act  of  June  twelfth,  nineteen  hundred  and  six,  shall,  while  so 
detached,  have  the  rank,  pay,  and  allowances  of  a  regimental  ser-  • 
geant  major.    (39  Stat.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1917, 
cited  above. 
Act  June  12, 1906,  c.  8078,  mentioned  in  this  section,  is  set  forth  ante,  {  2010. 

§  2011.  (Act  March  2,  1907,  c.  2511.)     Recruit  and  prison  compa- 
nies;  noncommissioned  officers,  etc. 
Hereafter  recruit  and  prison  companies  shall  have  noncommis- 
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sioned  officers,  musicians,  artificers  and  cooks  of  the  number  and 
grades  allowed  by  law  for  companies  of  infantry.     (34  Stat.  1160.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  enlisted  men  in 
the  Army  appropriation  act  for  the  fiscal  year  1908,  cited  above. 

The  detachment  of  enlisted  men  to  perform  duty  at  recruit  depots  and  at 
the  military  prison,  with  certain  noncommissioned  officers,  was  authorized  by  a 
provision  of  Act  June  12,  1906,  c.  3078,  ante,  §  2010. 

Provisions  for  temporary  appointment  of  sergeants  and  corporals  and  for 
organization  of  infantry  bands  in  companies  at  recruiting  depots,  were  made  by 
Act  March  3,  1909,  c.  252,  post,  §§  2012,  2013. 

The  existing  laws  pertaining  to  or  affecting  recruiting  parties,  recruit  depots, 
and  unassigned  recruits  are  to  continue  and  remain  in  force,  except  as  spe- 
cifically provided  otherwise  by  the  National  Defense  Act  of  1916,  Act  June  8, 
1916,  c  134,  by  section  22  of  said  act,  ante,  §  1991a. 

§  2012.  (Act  March  3,  1909,  c.  252.)  Recruiting  depots;  tempo- 
rary sergeants  and  corporals. 
Hereafter  the  Secretary  of  War  may  authorize  the  temporary 
appointment  of  such  number  of  sergeants  and  corporals  in  the 
companies  at  the  general  recruiting  depots  as  may  be  necessary  for 
the  proper  control  and  instruction  of  the  varying  number  of  recruits 
attached  to  such  companies.    (35  Stat.  741.) 

This  was  a  proviso  annexed  to  an  appropriation  for  purchase  of  subsistence 
supplies  in  the  Army  appropriation  act  for  the  fiscal  year  1910,  cited  above. 

Previous  provisions  for  detachments  at  recruit  depots,  and  for  noncommis- 
sioned officers,  etc.,  thereat,  were  made  by  Act  June  12,  1906,  c  3078,  and  Act 
March  2,  1907,  c.  2511,  ante,  §§  2010,  2011.  And  see  Act  A:ug.  29,  1916,  c. 
418,  §  1,  ante,  §  2010a. 

The  existing  laws  pertaining  to  or  affecting  recruiting  parties,  recruit  depots, 
and  unassigned  recruits  are  to  continue  and  remain  in  force,  except  as  spe- 
cifically provided  otherwise  by  the  National  Defense  Act  of  1916,  Act  June  3, 
1916,  c.  134,  by  section  22  of  said  act,  ante,  |  1991a. 

§  2013.  (Act  March  3,  1909,  c.  252.)  Recruiting  depots;  infantry 
bands. 
Hereafter  one  of  the  companies  at  each  recruiting  depot  shall 
have  the  organization  of  an  infantry  band,  to  which  recruits  show- 
ing an  aptitude  for  music  may  be  attached  for  examination  and  in- 
stiuiction  before  assignment  to  organizations  in  the  Army.  (35 
Stat.  745.) 

This  was  a  proviso  annexed  to  an  appropriation  for  transportation  of  the 
Army  and  its  supplies  in  the  Army  appropriation  act  for  the  fiscal  year  1910, 
cited  above. 

Previous  provisions  for  detachments  at  recruit  depots,  and  for  musicians, 
etc.,  thereat,  were  made  by  Act  June  12,  1906,  c.  3078,  and  Act  March  2, 
1907,  c.  2511,  ante,  §§  2010.  2011. 

The  existing  laws  pertaining  to  or  affecting  recruiting  parties,  recruit  depots, 
and  unassigned  recruits  are  to  continue  and  remain  in  force,  except  as  spe- 
cifically provided  otherwise  by  the  National  Defense  Act  of  1916,  Act  June  3, 
1916,  c.  134,  by  section  22  of  said  act,  ante,  §  1991a. 

§  2014.  (Act  March  3,  1911,  c.  209.)     Detail  of  enlisted  men  for 
remount  detachments  at  remount  depots;    noncommissioned 
officers,  etc. 
Hereafter  from  the  enlisted  force  of  the  Army  now  provided  by 
law  the  President  may  authorize  the  organization  of  remount  de- 
tachments at  each  of  the  remount  depots,  and  may  authorize  the 
appointment  therein  of  such  noncommissioned  officers,  mechanics, 
artificers,  farriers,  horseshoers,  and  cooks  as  may  be  necessary  for  the 
administration  of   such   remount  depots:     Provided,    That  nothing 
herein  shall  be  so  construed  as  to  authorize  an  increase  in  the  total 
number  of  enlisted  men  of  the  Army  now  authorized  by  law.    (36 
Stat.  1049.) 

These  were  provisos  annexed  to  an  appropriation  for  horses  in  the  Army 
appropriation  act  for  the  fiscal  year  1912,  cited  above. 

§  2015.  (Act  Aug.  24,  1912,  c.  391,  §  1.)     Detail  of  enlisted  men  as 
stenographic  reporters  for  courts-martial,  etc. 
Hereafter  enlisted  men  may  be  detailed  to  serve  as  stenographic 
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reporters  for  general  courts-martial,  courts  of  inquiry,  military 
commissions,  and  retiring  boards,  and  while  so  serving  shall  re- 
ceive extra  pay  at  the  rate  of  not  exceeding  five  cents  for  each  one 
hundred  words  taken  in  shorthand  and  transcribed,  such  extra  pay 
to  be  met  from  the  annual  appropriation  for  expenses  of  courts- 
martial,  and  so  forth.    (37  Stat.  575.) 

This  was  a  proviso  annexed  to  an  appropriation  for  expenses  of  courts-mar- 
tial, etc.,  in  the  Army  appropriation  act  for  the  fiscal  year  1913,  cited  above. 

§  2016.  (Act  Jan.  29,  1887,  c.  72,  §  1.)  Service  school  for  cavalry 
and  light  artillery. 
That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized  and 
directed  to  establish  upon  the  military  reservation  at  Fort  Riley 
a  permanent  school  of  instruction  for  drill  and  practice  for  the 
cavalry  and  light  artillery  service  of  the  Army  of  the  United  States, 
and  which  shall  be  the  depot  to  which  all  recruits  for  such  service 
shall  be  sent.    (24  Stat.  372.) 

This  provision  was  part  of  section  1  of  an  act  entitled  "An  act  to  provide  a 
school  of  instruction  for  cavalry  and  light  artillery/*  etc.,  cited  above. 

A  further  provision  of  the  section  making  an  appropriation  for  construction  of 
quarters,  etc.,  to  carry  into  effect  the  purposes  of  the  act,  is  omitted  here,  as 
temporary  merely,  and  executed. 

Appropriations  for  other  service  schools  were  made  by  subsequent  acts,  and 
annual  appropriations  for  the  expenses  of  such  other  schools,  as  well  as  of 
tliat  established  under  this  section,  are  made  by  the  Army  appropriation  acts. 
The  provision  for  the  fiscal  year  1917,  by  Act  Aug.  29,  1916,  c.  418,  §  1,  39 
Stat.,  was  as  follows: 

"United  States  service  schools:  To  provide  means  for  the  theoretical 
and  practical  instruction  at  the  Army  service  schools  Staff  ColUge  (including 
the  Army  Staff  College,  the  Army  School  of  the  Line,  the  Army  Field  En- 
gineer School,  the  Army.  Field  Service  and  Correspondence  School  for  Medical 
Officers,  and  the  Army  Signal  School)  at  Fort  Leavenworth,  Kansas,  the 
Mounted  Service  School,  at  Fort  Riley,  Kansas,  and  the  School  of  Fire  for 
Field  Artillery  at  Fort  Sill,  Oklahoma,  by  the  purchase  of  textbooks,  books  of 
reference,  scientific  and  professional  papers,  the  purchase  of  modern  instru- 
ments and  material  for  theoretical  and  practical  instruction,  employment  of 
temporary,  technical,  or  special  services,  and  for  all  other  absolutely  necessary 
expenses,  to  be  allotted  in  such  proportions  %s  may,  in  the  opinion  of  the  Sec- 
retary of  War,  be  for  the  best  interests  of  the  military  service,  $33,350." 

And  a  separate  appropriation,  for  the  Coast  Artillery  School,  Fort  Monroe, 
Ya.,  for  incidental  expenses  of  the  school,  was  also  made  by  said  Act  Aug.  29, 
1916,  c.  418,  S  1,  39  Stat. 

The  assignment  of  second  lieutenants  in  the  Field  Artillery  to  batteries  at 
the  School  of  Fire  for  Field  Artillery  at  Fort  Sill  was  provided  for  by  a  pro- 
vision of  Act  Aug.  29,  1916,  c.  418,  §  1,  post,  S  2016a. 

The  existing  laws  pertaining  to  or  affecting  service  school  detachments  are 
to  continue  and  remain  in  force,  except  as  specifically  provided  otherwise  by 
the  National  Defense  Act  of  1916,  Act  June  3,  1916,  c.  134,  by  section  22  of 
said  act,  ante,  §  1991a. 

The  organization,  from  the  enlisted  force  of  the  Army,  of  school  detachments 
at  each  of  the  service  schools,  was  authorized  by  a  provision  of  Act  March  3, 
1909,  c  252,  post,  S  2017. 

An  appropriation  for  the  establishment  of  the  Army  War  College  was  made 
by  Act  May  26,  1900,  c.  586,  {  1,  ante,  S  1763a. 

And  annual  appropriations  for  the  expenses  and  maintenance  of  the  War 
College  are  made  by  the  subsequent  Army  appropriation  acts.  The  provi- 
sions for  the  fiscal  year  1917  were  by  Act  Aug.  29.  1916,  c.  418,  {  1,  39  Stat. 

§  2016a.  (Act  Aug.  29,  1916,  c.  418,  §  1.)     Assignment  of  second 

lieutenants  in  Field  Artillery  to  batteries  at  School  of  Fire  for 

Field  Artillery. 
Officers  in  the  grade  of  second  lieutenant  in  the  Field  Artillery 
may  be  assigned,  for  the  period  of  one  year,  to  batteries  stationed 
at  the  School  of  Fire  for  Field  Artillery  at  Fort  Sill,  Oklahoma,  for 
the  purpose  of  pursuing  courses  of  practical  instruction  in  field  ar- 
tillery.   (39  Stat.) 

This  was  a  proyision  of  the  Army  appropriation  act  for  the  fiscal  year  1917, 
dted  above. 

See,  ante,  $  2016,  and  notes  thereunder* 
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§  2017.  (Act  March  3,  1909,  c.  252.)     DetaHs  from  enlisted  force 
for  school  detachments  at  service  schools. 

From  the  enlisted  force  of  the  army  now  provided  by  law  the  - 
President  may  authorize  the  organization  of  school  detachments  at 
each  of  the  service  schools,  and  may  authorize  the  appointment  therein 
of  such  noncommissioned  officers,  mechanics,  artificers,  farriers,  horse- 
shoers,  and  cooks  as  may  be  necessary  for  the  administration  of  such 
school:  Provided,  That  nothing  herein  shall  be  construed  as  to  au- 
thorize an  increase  in  the  total  number  of  enlisted  men  of  the  army 
now  authorized  by  law.     (35  Stat.  733.) 

These  were  provisos  annexed  to  an  appropriation  under  the  heading  "United 

States   Service   Schools"  in  the  Army  appropriation  act  for  the  fiscal  year 

1910.  cited  above. 
The  existing  laws  pertaining  to  or  affecting  service  school  detachments  are 

to  continue  and  remain  in  force,  except  as  specifically  provided  otherwise  by 

the  National  Defense  Act  of  1916,  Act  June  3,  1916,  c.  134,  by  section  22  of 

said  act,  ante,  S  1991a. 

§  2018.  (R.  S.  §  1237.)     Exemption  from  arrest. 

No  enlisted  man  shall,  during  his  term  of  service,  be  arrested  on 
mesne  process,  or  taken  or  charged  in  execution  for  any  debt,  unless 
it  was  contracted  before  his  enlistment,  and  amounted  to  twenty  dol- 
lars when  first  contracted. 

Act  March  16,  1802,  c  9,  |  23,  2  Stat  136.  Act  April  12,  1808,  c.  43, 
I  5,  2  Stat.  483.  Act  Jan.  11,  1812,  c  14,  §  21,  2  Stat  674.  Act  March 
8, 1815,  c.  79,  J  7,  3  Stat  225. 

Cited  without  definite  application, 
U.  S.  V.  Sweet  (1903)  23  Sup.  Ct  638, 
639,  189  U.  S.  471,  47  L.  Ed.  907. 

(R.  S.  §  1240,    Superseded.) 
This  section  allowed  women  to  accompany  troops  as  laundresses,  not  ex- 
ceeding four  to  a  company.     It  was  superseded  by  the  provision  to  the  con- 
trary of  Act  June  18,  1878,  c.  263,  §  5,  post,  {  2019. 

§  2019.  (Act  June  18,  1878,  c.  263,  §  5.)     Laundresses  not  to  accom- 
pany troops.  « 
Hereafter  women  shall  not  be  allowed  to  accompany  troops  as 
laundresses.    (20  Stat  150.) 

This  section  superseded  R.  S.  |  1240. 

A  further  provision  of  this  section,  authorizing  the  retention  of  any  laun- 
dress, being  the  wife  of  a  soldier,  then  allowed  to  accompany  troops,  until  the 
expiriition  of  his  term  of  enlistment  is  omitted  here,  as  temporary  only. 

ORGANIZATION  OF  VOLUNTEER  ARMY 

This  subchapter,  inserted  here  as  additional  to  the  divisions  of  Chapter  1 
of  this  Title  in  the  Revised  Statutes,  includes  the  provisions  of  Act  April 
25,  1914,  c.  71,  38  Stat  347,  entiUed  "An  act  to  provide  for  raising  the 
volunteer  forces  of  the  United  States  in  time  of  actual  or  threatened  war," 
and  also  such  provisions  of  Act  April  22,  1898,  c  187,  30  Stat  361,  entitled 
"An  act  to  provide  for  temporarily  increasing  the  military  establishment  of 
the  United  States  in  time  of  war,  and  for  other  purposes,"  relating  to  the 
raising  and  maintaining  of  a  volunteer  army,  with  provisions  amendatory 
thereof  or  otherwise  relating  thereto,  which  have  not  been  superseded  by  said 
Act  April  25,  1914,  c  71. 

War  was  declared  to  exist,  and  to  have  existed  since  April  21,  1898,  be- 
tween the  United  States  and  Spain,  and  the  President  was  directed  and 
empowered  to  use  the  entire  land  and  naval  forces  of  the  United  States, 
and  to  call  into  the  actual  service  of  the  United  States  the  militia  of  the 
several  States,  to  such  extent  as  necessary,  by  Act  April  26,  1898,  c.  189,  30 
Stat.  364.  And  on  the  next  day  provision  was  made  for  the  increase  of  the 
Regular  Army  upon  a  declaration  of  war  by  Congress,  or  a  declaration  of  Con- 
gress that  war  exists,  and,  in  the  event  of  a  call  by  the  President  for  the  vol- 
unteers or  the  militia,  for  the  organization  of  the  volunteers  and  militia  call- 
ed into  service.  Act  April  26,  1898,  c.  191,  30  Stat.  364.  In  addition  to  these 
volunteer  forces,  the  organisation  of  a  volunteer  signal  corps,  for  service  during 
the  war,  was  authorized  by  Act  May  18,  1898,  c.  342,  30  Stat.  417,  and  the  or- 
ganization, under  this  act,  of  a  volunteer  brigade  of  engineers,  and  a  force  of 
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Tolnnteers  not  exceeding  10,000  enlisted  men,  possessing  immunity  from 
diseases  incident  to  tropical  climates,  was  authorized  by  Act  May  11,  1898, 
c  2W,  30  Stat.  405.  Further  provisions  for  raising  and  maintaining  a  volun- 
teer force  were  made  by  Act  March  3,  1899,  c  436,  30  Stat.  1350,  which,  by 
section  15  of  that  act,  were  to  continue  in  force  until  July  1,  1901,  on  which 
date  the  Army  was  to  be  restored  to  its  former  basis,  except  certain  appoint- 
ments of  cadets  and  promotions  of  officers.  But  before  that  date,  by  Act  Feb. 
2,  1901,  c.  192,  31  Stat.  748,  different  provisions  were  made  relating  to  the 
composition  of  the  Regular  Army  and  its  respective  Departments,  Corps,  and 
other  organizations.  Provisions  of  said  Act  Feb.  2,  1001,  c.  192,  which  re- 
main in  force,  are  set  forth  in  the  preceding  portions  of  this  chapter. 

§§  2020-2026.     (Superseded.) 

Section  2(J20,  which  was  Act  AprU  22,  1898,  c.  187,  |  4,  80  Stat  361,  read 
as  follows:  **The  Volunteer  Array  shall  be  maintained  only  during  the  exist- 
ence of  war,  or  while  war  is  imminent,  and  shall  be  raised  and  organized,  as  in 
this  Act  provided,  only  after  Congress  has  or  shall  have  authorized  the 
President  to  raise  such  a  force  or  to  call  into  the  actual  service  of  the 
United  States  the  militia  of  the  several  States:  Provided,  That  all  enlist- 
ments for  the  Volunteer  Army  shall  be  for  a  term  of  two  years,  unless 
sooner  terminated,  and  that  all  officers  and  men  composing  said  army  shall 
be  discharged  from  the  service  of  the  United  States  when  the  purposes  for 
which  they  were  called  into  service  shall  have  been  accomplished,  or  on  the 
conclusion  of  hostilities.*'  It  was  superseded  by  Act  April  25,  1914,  c  71, 
I  2,  post,  I  2026a. 

Section  2021,  which  was  Act  April  22,  1898,  c.  187,  §  5,  30  Stat.  361,  read 
as  follows:  "When  it  becomes  necessary  to  raise  a  volunteer  army  the  Pres- 
ident shall  issue  his  proclamation  stating  the  number  of  men  desired,  within 
such  limits  as  may  be  fixed  by  law,  and  the  Secretary  of  War  shall  prescribe 
such  rules  and  regulations,  not  inconsistent  with  the  terms  of  this  Act,  as 
may  in  his  judgment  be  necessary  for  the  purpose  of  examining,  organizing, 
and  receiving  into  service  the  men  called  for:  Provided,  That  all  men  re- 
ceived into  service  in  the  Volunteer  Army  shall,  as  far  as  practicable,  be 
taken  from  the  several  States  and  Territories  and  the  District  of  Columbia 
and  the  Indian  Territory  in  proportion  to  their  population."  It  was  super- 
seded by  Act  April  25,  1914,  c.  71,  §  3,  post,  §  2026b. 

Section  2022,  which  was  Act  May  11,  1898,  c.  294,  §  1,  30  Stat.  405,  read 
as  follows:  "In  addition  to  the  volunteer  forces  provided  for  by  the  Act  of 
April  twenty-second,  eighteen  hundred  and  ninety-eight,  entitled  *An  Act 
to  provide  for  temporarily  increasing  the  military  establishment  of  the 
United  States  in  time  of  war,  and  for  other  purposes,*  the  President  may 
authorize  the  Secretary  of  War  to  organize,  under  the  terms  and  conditions 
of  the  aforesaid  Act,  a  volunteer  brigade  of  engineers  from  the  nation  at 
large,  to  consist  of  not  more  than  three  regiments  and  not  more  than  three 
thousand  five  hundred  men,  possessing  the  special  qualifications  necessary 
for  engineer  troops,  under  such  rules  and  regulations,  including  the  appoint- 
ment of  the  officers  thereof,  as  may  be  prescribed  by  the  Secretary  of  War: 
Provided,  That  not  to  exceed  three  officers  of  the  Corps  of  Engineers  of  the 
Regular  Army  may  hold  volunteer  commissions  in  any  one  regiment  of  the 
volunteer  brigade  of  engineers  at  the  same  time:  And  provided  further.  That 
all  officers  shall  be  appointed  by  the  President  and  with  the  consent  of  the 
Senate."  It  was  superseded  by  Act  April  25,  1914,  c.  71,  post,  §§  2026a- 
2026J,  particularly  section  4  thereof,  post.  §  2026o. 

Section  2023,  which  was  Act  May  11,  1898,  c.  294,  |  3,  30  Stat  405,  read 
as  follows:  **The  provisions  of  the  Act  of  April  twenty-second,  eighteen 
hundred  and  ninety- eight,  which  provide  that  volunteers  called  out  by  proc- 
lamation of  the  President  shall  be  apportioned  to  the  several  States,  and  the 
provisions  of  said  Act  which  provide  that  the  Governors  of  the  States 
shall  appoint  officers  shall  not  apply  to  this  Act."  It  was  superseded  by 
Act  April  25,  1914,  c.  71,  post,  §§  2026a-2026j. 

Section  2024,  which  was  Act  April  22,  1898,  c.  187,  5  6,  30  Stat  362, 
read  as  follows:  **The  Volunteer  Army  and  the  militia  of  the  States  when  • 
called  into  the  service  of  the  United  States  shall  be  organized  under,  and 
shall  be  subject  to,  the  laws,  orders,  and  regulations  governing  the  Regular 
Army:  Provided,  That  each  regiment  of  the  Volunteer  Army  shall  have  one 
surgeon,  two  assistant  surgeons,  and  one  chaplain,  and  that  all  the  regimental 
and  company  officers  shall  be  appointed  by  the  governors  of  the  States  in 
which  their  respective  organizations  are  raised:  Provided  further,  That 
when  the  members  of  any  company,  troop,  battery,  battalion  or  regiment  of 
the  organized  militia  of  any  State  shall  enlist  in  the  Volunteer  Army  in  a 
body,  as  such  company,  troop,  battery,  battalion  or  regiment,  the  regimental, 
company,  troop,  battery  and  battalion  officers  in  service  with  the  militia 
organization  thus  enlisting  may  be  appointed  by  the  governors  of  the  States 
and  Territories,  and  shall  when  so  appointed  be  officers  of  corresponding 
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grades  in  the  same  organization  when  it  shall  have  been  received  into  the 
service  of  the  United  States  as  a  part  of  the  Volunteer  Army:  Provided 
further,  That  the  President  may  authorize  the  Secretary  of  War  to  organize 
companies,  troops,  battalions,  or  regiments,  possessing  special  qualifications, 
from  the  nation  at  large  not  to  exceed  three  thousand  men,  under  such  rules 
and  regulations,  including  the  appointment  of  the  officers  thereof,  as  may  be 
prescribed  by  the  Secretary  of  War." 

The  first  part  of  said  section  was  superseded,  in  so  far  as  it  related  to 
the  Volunteer  Army,  by  a  provision  of  Act  April  25,  1914,  c  71,  §  4,  post,  | 
2020c,  providing  that  "the  volunteer  forces  shall  be  subject  to  the  laws, 
orders  and  regulations  governing  the  Regular  Army  in  so  far  as  such  laws, 
orders,  and  regulations  are  applicable  to  officers  or  enlisted  men  whose 
permanent  retention  in  the  military  service,  either  on  the  active  list  or  on 
the  retired  list,  is  not  contemplated  by  existing  law,*'  and  by  other  provisions 
of  said  Act  April  25,  1014,  c.  71,  relating  to  the  organization  of  the  Volun- 
teer Army,  set  forth  in  this  chapter,  and,  in  so  far  as  it  related  to  the  militia, 
by  Act  June  3,  1916,  c.  134,  {  111,  post,  §  3045.  The  first  proviso  of  said 
section  was  superseded  by  provisions  of  Act  April  25,  1914,  c.  71,  as  follows: 
A  provision  of  {  4  of  said  act,  post,  S  2026c,  providing  "that  to  each  regi- 
ment of  infantry,  cavalry,  and  artillery,  and  to  each  battalion  of  engineers 
and  Signal  Corps  troops  organized  under  this  act,  there  shall  be  attached 
the  same  personnel  of  the  Medical  Department  as  are  attached  to  like  organ- 
izations of  the  Regular  Army";  and  a  provision  of  |  6  of  said  act,  post,  | 
2026e,  providing  that  "the  President  may  appoint,  by  and  with  the  advice 
and  consent  of  the  Senate,  volunteer  chaplains  at  the  rate  of  one  for  each 
regiment  of  volunteer  infantry,  cavalry,  and  field  artillery,  and  one  for  every 
twelve  companies  of  volunteer  coast  artillery  raised,  with  rank  corresponding 
to  that  established  by  law  for  chaplains  in  the  Regular  Army."  The  second 
proviso  of  said  section  was  superseded  by  a  provision  of  Act  April  25,  1914, 
c  71,  f  3,  post,  f  2026b,  providing  "that  when  three-fourths  of  the  pre- 
scribed minimum  enlisted  strength  of  any  company,  troop,  or  battery,  or 
when  three-fourths  of  the  prescribed  minimum  enlisted  strength  of  each  com- 
pany, troop,  or  battery  comprised  in  any  battalion  or  regiment  of  the 
organized  land  militia  of  any  State,  Territory,  or  the  District  of  Columbia, 
organized  as  prescribed  by  law  and  War  Department  regulations,  shall  vol- 
unteer and  be  accepted  for  service  in  the  Volunteer  Army  as  such  company, 
troop,  battery,  battalion  or  regiment,  such  organization  may  be  received  into 
the  volunteer  forces  in  advance  of  other  organizations  of  the  same  arm 
or  class  from  the  same  State,  Territory,  or  District,  and  the  officers  in  the 
organized  land  militia  service  with  such  organization  may  then,  within  the 
limits  prescribed  by  law,  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  as  officers  of  corresponding  grades  in 
the  Volunteer  Army,  and  be  assigned  to  the  same  grades  in  the  said  organiza- 
tion or  elsewhere  as  the  President  may  direct."  The  last  proviso  of  said 
aection  was  superseded  by  a  provision  of  Act  April  25,  1914,  c  71,  |  3, 
post,  I  2026b,  providing  that  the  power  to  organize  volunteer  forces  "shall 
include  the  power  to  provide  within  such  limits  as  are  or  may  be  prescribed 
by  law,  the  officers  and  enlisted  men  of  all  grades  and  classes,"  etc. 

Four  days  after  the  passage  of  said  Act  April  22,  1898,  c.  187,  war  between 
the  United  States  and  Spain  having  been  declared  to  exist  by  Act  April  25, 
1808,  c.  189,  30  Stat.  364,  provisions  relating  to  the  organization  of  the 
volunteers  and  militia,  in  the  event  of  a  call  by  the  President  for  either,  were 
made  by  Act  April  26,  1898,  c.  191,  §  3,  30  Stat  364.  And  further  provisions 
for  raising  and  maintaining  volunteers,  and  for  the  organization  of  the  regu- 
lar and  Volunteer  Army,  to  continue  in  force  until  July  1,  1901,  were  made  by 
Act  March  2,  1899,  c.  352,  S|  12-15,  30  Stat  987.  Most  of  these  provisions 
relating  to  the  Volunteer  Army  may  be  regarded  as  temporary  and  as  having 
expired,  and  those  relating  to  the  Regular  Army  as  superseded  by  Act  Feb. 
2,  1901,  c  192,  31  Stat  748,  the  provisions  of  which,  remaining  in  force,  are 
■et  forth  ante,  f  1717. 

The  same  rules  and  regulations  in  matters  relating  to  pay  and  allowances 
apply  to  the  Regular  Army  and  to  the  volunteer  forces  by  R.  S.  §  1292,  post, 
I  2171. 

The  same  rules  and  regulations  In  matters  relating  to  rank,  duties,  and 
rights  of  officers  were  to  apply  to  officers  of  the  Regular  Army  and  to  volun- 
teers by  article  123  of  the  Articles  of  War,  R.  S.  |  1342,  but  said  article  was 
repealed  by  Act  March  8,  1910,  c.  88,  §  2,  36  Stat.  235. 

Section  2025,  which  was  Act  July  8,  1898,  c.  644,  30  Stat  729,  provided 
that  all  chaplains  in  the  volunteer  service  should  have  the  pay  and  allowances 
of  a  captain  mounted.  It  was  superseded  by  Act  April  26,  1914,  c.  71,  | 
13,  post,  §  2026J,  providing  that  all  officers  and  enlisted  men  of  the  volunteer 
forces  shall  be  in  all  respects  on  the  same  footing  as  to  pay,  allowances,  and 
pensions  as  officers  and  enlisted  men  of  corresponding  grades  in  the  Regular 
Army." 

(3804) 

Digitized  by  VjOOQIC 


Ch.  1)  THE  ARJfT  §  2026b 

Section  2026,  which  wai  Act  April  26,  1898,  c.  191,  f  3,  30  SUt  365,  read  a* 
follows:  **In  volunteer  organizations  received  into  the  service  under  this 
act  and  existing  laws,  one  hospital  steward  shall  he  authorized  for  each 
hattalion.'*  It  was  superseded  by  a  provision  of  Act  April  25,  1914,  c.  71, 
{  8,  post,  f  2026b,  providing  "that  the  power  to  organize  volunteer  forces 
shall  include  the  power  to  provide,  within  such  limits  as  are  or  may  be  pre- 
scribed by  law,  the  officers  and  enlisted  men  of  all  grades  and  classes,  and 
the  trained  nurses,  male  and  female,  that  may  be  necessary  in  the  various 
arms,  corps,  and  departments,"  and  by  a  provision  of  §  4  of  said  act,  post, 
f  2026c,  providing  that  to  each  regiment  of  infantry,  cavalry,  and  artillery, 
and  to  each  battalion  of  engineers  and  signal  corps  troops  organized  under 
this  act,  there  shall  be  attached  the  same  personnel  of  the  Medical  Depart- 
ment as  are  attached  to  like  organizations  of  the  Regular  Army.'* 

§  2026a.  (Act  April  25,  1914,  c.  71,  §  2.)  Volunteer  forces  raised 
and  maintained  only  during  war;  term  pf  enlistment;  time 
for  muster  out  of  service. 

The  volunteer  forces  shall  be  raised,  organized,  and  maintained, 
as  in  this  Act  provided,  only  during  the  existence  of  war,  or  while 
war  is  imminent,  and  only  after  Congress  shall  have  authorized 
the  President  to  raise  such  a  force:  Provided,  That  the  term  of 
enlistment  in  the  volunteer  forces  shall  be  the  same  as  that  for 
the  Regular  Army,  exclusive  of  reserve  periods,  and  all  officers 
and  enlisted  men  composing  such  volunteer  forces  shall  be  mus- 
tered out  of  the  service  of  the  United  States  as  soon  as  practicable 
after  the  President  shall  have  issued  a  proclamation  ajinouncing 
the  termination  of  the  war  or  the  passing  of  the  imminence  thereof. 
(38  Stat.  347.) 

This  was  section  2  of  an  act  entitled  *'An  act  to  provide  for  raising  the 
volunteer  forces  of  the  United  States  in  time  of  actual  or  threatened  war," 
dted  above.  Section  1  of  said  act  provided  that  the  land  forces  of  the  United 
States  should  consist  of  the  Regular  Army,  the  organized  land  militia  while 
in  the  service  of  the  United  States,  and  such  volunteer  forces  as  Congress 
might  authorize.  It  was  superseded  by  Act  June  3,  1916,  c.  134,  $  1,  ante, 
i  1715a.  Sections  3-7  of  said  act  are  set  forth  post,  §{  2026b-2026f.  Section 
8  of  said  act,  relating  to  the  filling  of  temporary  vacancies  in  the  Regular 
Army  by  appointments  of  officers  thereof  to  volunteer  rank,  is  set  forth 
ante,.§  1905a.  Section  9  of  said  act,  relating  to  returns  and  muster  rolls 
of  volunteer  forces  and  the  militia,  is  set  forth  ante,  |  342.  Sections  10-13 
of  said  act  are  set  forth  post,  §§  2026g-2026j.  Section  14  of  said  act  repealed 
all  laws  and  parts  of  laws  in  conflict  with  the  act 

This  act  may  be  regarded  as  superseding  the  prior  acts  relating  to  the 
Volunteer  Army.  See  notes  at  the  beginning  of  this  subtitle,  and  also 
notes  under  ||  2020-2026,  ante,  and  {S  2028-2083,  2036,  2037,  2040,  post 

Notes  of  Deeiflioiui 

See  notes  to  succeeding  sections  of 
this  act,  |{  2026b,  2026c,  2026e,  2036j, 
post 

§  2026b.  (Act  April  25,  1914,  c.  71,  §  3.)     Proclamation  of  Pres- 
ident calling  for  volunteers;  regulations  and  organization;  re- 
ceiving organizations  of  land  militia;    apportionment  of  en- 
listed men  among  the  states,  etc. 
When  volunteer  forces  are  to  be  raised  the  President  shall  issue 
his  proclamation,  stating  the  number  of  mien  desired  for  each  arm, 
corps,  and  department,  within  such  limits  as  may  be  fixed  by  law, 
and  he  shall  prescribe  such  rules  and  regulations,  not  inconsistent 
with  the  terms  of  this  Act,  as  may  be  necessary  for  the  purpose 
of  examining,  organizing,  and  receiving  into  the  service  the  men 
called  for :  Provided,  That  the  power  to  organize  volunteer  forces 
shall  include  the  power  to  provide,  within  such  limits  as  are  or 
may  be  prescribed  by'  law,  the  officers  and  enlisted  men  of  all 
grades  and  classes,  and  the  trained  nurses,  male  and  female,  that 
may  be  necessary  in  the  various  arms,  corps,  and  departments: 
Provided  further,  That  when  three-fourths  of  the  prescribed  mini- 
mum enlisted  strength  of  any  company,  troop,  or  battery,  or  when 
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three-fourths  of  the  prescribed  minimum  enlisted  strength  of  each 
company,  troop,  or  battery  comprised  in  any  battalion  or  regiment 
of  the  organized  land  militia  of  any  State,  Territory,  or  the  Dis- 
trict of  Columbia,  organized  as  prescribed  by  law  and  War  Depart- 
ment regulations,  shall  volunteer  and  be  accepted  for  service  in 
the  Volunteer  Army  as  such  company,  troop,  battery,  battalion  or 
regiment,  such  organization  may  be  received  into  the  volunteer 
forces  in  advance  of  other  organizations  of  the  same  arm  or  class 
from  the  same  State,  Territory,  or  District,  and  the  officers  in  the 
organized  land  militia  service  with  such  organization  may  then, 
within  the  limits  prescribed  by  law,  be  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate,  as  officers  of 
corresponding  grades  in  the  Volunteer  Army,  and  be  assigned  to 
the  same  grades  in  the  said  organization  or  elsewhere  as  the  Pres- 
ident may  direct:  Provided  further,  That  all  enlisted  men  re- 
ceived into  the  service  in  the  volunteer  forces  shall,  as  far  as 
practicable,  be  taken  from  the  several  States  and  Territories  and 
the  District  of  Columbia  in  proportion  to  the  respective  populations 
thereof:  Provided  further,  That  when  the  raising  of  a  volunteer 
force  shall  have  been  authorized  by  Congress,  and  after  the  organ- 
ized land  militia  of  any  arm  or  class  shall  have  been  called  *into  the 
military  service  of  the  United  States,  volunteers  of  that  particular 
arm  or  class  may  be  raised  and  accepted  into  said  service  in  ac- 
cordance with  the  terms  of  this  Act  regardless  of  the  extent  to 
which  other  arms  or  classes  of  said  militia  shall  have  been  called 
into  said  service.    (38  Stat.  347.) 

See  notes  to  §  2026a,  ante. 

For  provisions  authorizing  the  drafting  of  the  National  Guard  into  service, 
see  post,  §§  3045-3047. 

Notes  of  Deeisioiui 

Regulations.— The  promulgation  of  a  ing  for  duty  of  state  volunteers,  is  nei- 
regulation  by  the  Secretary  of  War,  ther  authorized  nor  permitted  by  exist- 
after  the  President  shall  have  issued  a  ing  legislation.  Such  a  regulation 
proclamation  calling  for  volunteers,  re-  would  be  valid  only  in  so  far  as  state 
quiring  that  there  shall  be  established  and  local  authorities  acquiesced  in  its 
in  the  states  and  territories  rendezvous  observance.  In  so  far  as  the  regula- 
which  shall  be  in  charge  of  United  tions  undertook  to  invalidate  action 
States  officers,  that  all  volunteers  de-  vrhich  it  is  now  competent  for  state 
siring  to  enter  the  United  States  serv-  and  local  authorities  to  take,  and  to 
ice  must  join  for  duty  and  be  enrolled  exclude  the  states  from  any  participa- 
at  one  of  these  rendezvous,  and  that  tion  in  the  initial  process  of  bringing 
the  United  States  officers  on  duty  at  volunteers  into  the  service,  they  would 
such  rendezvous  shall  have  supervision  be  nugatory  and  might  be  disregarded, 
and  control  of  the  enrollment  and  join-  (1000)  26  Op.  Atty.  Gen.  6. 

§  2026c.  (Act  April  25,  1914,  c,  71,  §  4.)     Volunteer  forces  sub- 
ject to  laws,  etc.,  governing  Regular  Army;   promotion,  etc.; 
organization  of  units  of  line,  etc.;  organization  into  brigades, 
divisions,  and  higher  units ;  personnel  of  Medical  Department ; 
organization  of  coast  defenses,  etc.,  and  of  adjuncts  not  other- 
wise provided  for. 
The  volunteer  forces  shall  be  subject  to  the  laws,  orders  and  reg- 
ulations governing  the  Regular  Army  in  so  far  as  such  laws,  or- 
ders, and-  regulations  are  applicable  to  officers  or  enlisted  men 
whose  permanent  retention  in  the  military  service,  either  on  the 
active  list  or  on  the  retired  list,  is  not  contemplated  by  existing 
law ;  and  no  distinction  shall  be  made  between  the  Regular  Army, 
the  organized  militia  while  in  the  military  service  of  the  United 
States,  and  the  volunteer  forces  in  respect  to  promotion  or  to  the 
conferring  upon  officers  or  enlisted  men  of  brevet  rank,  medals  of 
honor,  certificates  of  merit,  or  other  rewards  for  distinguished  serv- 
ice, nor  in  respect  to  the  eligibility  of  any  officer  of  said  Army, 
militia,  or  volunteer  forces  for  service  upon  any  court-martial, 
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court  of  inquiry,  or  military  commission:  Provided,  That  Ihe 
organization  of  all  units  of  the  line  and  of  the  signal  troops  of  the 
volunteer  forces  shall  be  the  same  as  that  prescribed  by  law  and 
regulations  for  the  corresponding  units  of  the  Regular  Army: 
Provided  further,  That  when  military  conditions  so  require  the 
President  may  organize  the  land  forces  of  the  United  States  into 
brigades  and  divisions  and  such  higher  units  as  he  may  deem 
necessary,  and  the  composition  of  units  higher  than  the  regiment 
shall  be  as  he  may  prescribe:  Provided  further.  That  to  each 
regiment  of  Infantry,  Cavalry,  and  Artillery,  and  to  each  battalion 
of  Engineers  and  Signal  Corps  troops  organized  under  this  Act, 
there  shall  be  attached  the  same  personnel  of  the  Medical  De- 
partment as  are  attached  to  like  organizations  of  the  Regular 
Army:  Provided  further,  That  the  organization  of  the  coast  de- 
fenses, of  machiije-gun  detachments,  establishments  of  the  Medical 
Department,  remount  depots,  military  trains,  secret-service  agen- 
cies, military  prisons,  lines  of  communication,  including  their  sup- 
ply depots,  and  of  other  adjuncts  that  may  be  necessary  in  the 
prosecution  of  war,  and  the  organization  of  which  is  not  other- 
wise provided  for  by  law,  shall  be  as  the  President  may  from  time 
to  time  direct.  (38  Stat.  347.) 
See  notes  to  S  2026a,  ante. 

Note*  of  Deoisions 


Number,  grade,  rank,  and  pay  of  of- 
llcers.— The  purpose  of  this  act  was  to 
secure  the  service  of  regiments  already 
organized.  It  guaranteed  the  number, 
gn^de,  rank,  and  pay  which  the  officers 
received  in  the  service  of  the  state. 
Hawkins  v.  U.  S.  (1904)  40  Ct  CI. 
110;  Nutt  V.  Same  (1906)  41  Ct  CL 
368;     (1899)   22  Op.  Atty.   Gen.   536. 

Organizations  of  state  militia,  receiv- 
ed as  a  body  into  the  service  of  the 
United  States  as  a  part  of  the  volun- 
teer army,  are  to  be  maintained  as  re- 
ceived, and  the  officers  of  the  same  are 
entitled  to  enter  the  service  with  the 
grades  which  their  commissions  sever- 
ally indicate.  (1899)  22  Op.  Atty.  Gen. 
536.  And  since  state  rank  at  the  date 
of  muster  in  determines  an  officer's 
rank  in  the  volunteer  army,  the  gov- 
ernor has  no  power  to  change  it  Nor 
is  any  authority  vested  in  any  officers 
of  the  regular  army  to  decide  upon  the 
rank  of  a  state  officer,  or  in  any  way 
determine  his  military  status  as  re- 
gards pay.'  Nutt  V.  U.  S.  (1906)  41 
Ct  CI.  368.  Officers  of  militia  organi- 
zations are  entitled  to  appointments  of 
corresponding  grades  in  the  volunteer 
army,  even  though  the  former  were 
raised  and  organized  in  consequence  of 
and  subsequent  to  the  call  of  the  Pres- 
ident for  volunteers.  And  in  all  cases 
where  appointments  are  to  be  made  by 
the  President,  the  same  law  as  to  num- 
ber and  rank  of  officers  applies  that 
applies  to  regiments  of  the  regular 
army.  But  the  term  "officers,"  in  this 
section,  authorizing  the  appointment  in 
certain  cases  of  militia  officers  to  cor- 
responding grades  in  volunteer  organi- 
zations, applies  to  commissioned  offi- 
cers only.  (1898)  22  Op.  Atty.  Gen. 
146. 


Organizations  from  two  or  moro 
statesw^Where  less  than  a  majority  of 
the  members  of  a  state  militia  organi- 
zation enlist  in  the  volunteer  army  of 
the  United  States  under  this  act  (Act 
April  22.  1898,  c.  187),  they  cannot  be 
said  to  have  enlisted  *'in  a  body,"  and 
the  provision  of  this  section  as  to  the 
appointment  of  officers  by  governors 
does  not  apply.  (1898)  22  Op.  Atty. 
(Jen.  146. 

Since  this  act  (Act  April  22,  1898,  c 
187)  makes  no  provision  for  the  ap- 
pointment of  regimental  officers  where 
regiments  are  made  up  by  companies, 
troops,  or  battalions  furnished  by  two 
or  more  different  states,  such  officers 
are  to  be  appointed  by  the  President  of 
the  United  States,  imder  the  constitu- 
tional provisions  which  make  him  the 
commander  in  chief  of  the  army  and 
navy  and  w^hich  authorize  him  to  ap- 
point all  officers  of  the  United  States 
whose  appointment  is  not  otherwise 
provided  for  by  law.  (1898)  22  Op. 
Atty.  Gen.  135, 146.  And  the  same  rule 
would  apply  to  battalions  similarly  con- 
stituted. The  governor  of  each  state, 
however,  is  entitled  to  appoint  the  offi- 
cers of  the  companies  or  battalions  by 
them  respectively  contributed.  (1898) 
22  Op.  Atty.  Gen.  146. 

Commissions  to  officer*.— Where  an 
officer  was  erroneously  commissioned 
by  the  governor,  it  was  proper  for  the 
governor  to  issue  him  a  second  com- 
mission stating  the  correct  rank,  and 
such  new  commission  related  back  to 
the  time  when  he  entered  the  service 
of  the  United  States.  Nutt  v.  U.  S. 
(1906)  41  Ct  CI.  368. 

Time  of  beginning  of  service^— The 
service  of  officers  of  the  United  States 
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Army  who  were   formerly   officers  of  6eld  need  not  be  mustered  Again,  into 

state    volunteer    organizations    called  the   service   of  the   United   States,  he 

into  the  service  under  this  act  began  on  having   been   originally   mustered   into 

the  day  of  their  enrollment  and  join-  the  service  with  the  regiment  as  a  cap- 

ing  for  service.     (1900)   23  Op.  Atty.  tain.     (1899)  22  Op.  Atty.  Gen.  536. 
Gen  232 

,    ^    ^           ^,  Mustering  in.— A  formal  muster  in  is 

Remova^  of  ofnoers.--When  an  organ-  necessary.     (1903)  24  Op.  Atty.  Gen. 
ization  of  state  mihtia,  with  regimen-  e51.    But  the  mere  act  of  muster  into 
tal  and  company  officers  bearing  com-  the  service  of  the  United  States  does 
missions  from  the  governor  of  the  state  ^ot  determine  the  status  of  the  officer, 
in   which  organized,   is   received   as   a  ^utt  v.  U.  S.  (1906)  41  Ct  CJl.  368. 
body   into   the   service   of   the   Umted  j^^^q  question  as  to  whether  a  con- 
States,    the    officers    so    commissioned  gtructive  muster  in  of  militia  might  not 
and  recognized  by  the  military  author-  ^ave  in  some  instances  the  same  effect 
ities   of  the   United  States   remam  in  ^g  ^  formal  muster  in  of  mUitia  under 
their    several    grades    untU    vacancies  a  caU  by  the  President  not  considered, 
contemplated  by  the  law  occur,  and  can-  ^903^  24  Op.  Atty.  Gen.  661. 
not  be  removed  at  will  by  such  govern- 
or.     (1898)^  22   Op.   Atty.   Gen.   225;  Special  organizations^The  last  pro- 
(1899)  Id.  536.  viso  of  this  section,  authorizing  the  or- 

Fllling  vacancies  among  officers.— Va-  ganization  of  certain  forces  with  spe- 

cancies  of  regimental  and  company  offi-  cial  qualifications  from  the   nation   at 

cers    occurring   in   organizations    from  large,  contemplates  such  an  organiza- 

the  several  states  and  territories  aft-  tion  of  3,000  men  for  the  entire  army, 

er  their  muster  into  the  volunteer  army  and  not  the  organization  of  such  force 

of  the  United  States,   should  be  filled  under  each  call  for  volunteers.     And  the 

by  commissions  issued  by  the  governors  president  is  not  empowered  to  author- 

of  the  states  or  territories  to   which  ize  the  organization  of  companies,  bat" 

the   organizations   belong.      (1898)    22  talions,    or   regiments   possessing   spe- 

Op.   Atty.  Gen.   109;    (1899)    Id.   536.  cial  qualifications  from   the  nation  at 

And    an    officer   commissioned    by    the  large,  beyond  the  number  of  3,000  men 

governor  of  a  state  to  fill  a  vacancy  as  in  the  aggregate.     (1898)  22  Op.  Atty. 

major  occurring  in  such  regiment  in  the  Gen.  161. 

§  2026d.  (Act  April  25,  1914,  c.  71,  §  5.)  Appointment  of  volun- 
teer  officers;  limitation  of  number  and  grades. 
Except  as  otherwise  provided  herein  the  President  is  author- 
ized, by  and  with  the  advice  and  consent  of  the  Senate,  to  appoint 
all  volunteer  officers  required  by  this  Act,  but  the  number  and 
grade  of  such  officers  shall  not  exceed  the  number  and  grade  of 
like  officers  provided  for  a  like  force  of  the  Regular  Army:  Pro- 
vided, That  all  appointments  below  the  grade  of  brigadier  general 
in  the  line  of  the  volunteer  forces  shall  be  by  commission  in  an 
arm  of  the  service  and  not  by  commission  in  any  particular  regi- 
ment; and  officers  in  each  arm  of  the  service  shall  be  assigned  to 
organizations  of  that  arm,  and  transferred  from  one  organization 
to  another  in  that  arm,  as  the  interests  of  the  service  may  re- 
quire, by  orders  from  the  Secretary  of  War:  Provided  further, 
That  no  officer  above  the  grade  of  colonel  shall  be  appointed  under 
the  provisions  of  this  Act.  (38  Stat.  348.) 
See  notes  to  {  2026a,  ante. 

§  2026c.  (Act  April  25,  1914,  c.  71,  §  6.)  Appointment  of  volunteer 
staff  officers ;  limitation  of  number. 
To  provide  the  staff  officers  that  will  be  necessary  in  the  various 
staff  corps  and  departments  in  time  of  war  or  while  war  is  im- 
minent, and  that  are  not  otherwise  provided  for  in  this  Act,  the 
President  is  authorized  to  appoint,  by  and  with  the  advice  and 
consent  of  the  Senate,  such  number  of  volunteer  staff  officers  of 
grades  authorized  by  law  for  the  Regular  Army  as  he  may  find 
necessary  for  such  corps  and  departments:  Provided,  That  the 
total  number  of  such  staff  officers  so  appointed,  including  all  such 
officers  of  the  organized  militia  called  into  the  military  service  of 
the  United  States,  shall  not  exceed  the  ratio  of  one  officer  to  two 
hundred  enlisted  men  for  all  militia  and  volunteer  forces  called 
into  the  military  service  of  fhe  United  States:  Provided  further, 
That  the  number  of  volunteer  staff  officers  appointed  in  any  grade 
(3808) 
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in  the  various  staff  corps  and  departments  shall  not  exceed  in 
any  staff  corps  or  department  the  proportionate  strength  of  regu- 
lar officers  of  the  corresponding  grade  as  established  by  law  for 
the  corresponding  staff  corps  or  department  of  the  Regular  Army : 
Provided  further,  That  the  President  may  appoint,  by  and  with 
the  advice  and  consent  of  the  Senate,  volunteer  chaplains  at  the 
rate  of  one  for  each  regiment  of  Volunteer  Infantry,  Cavalry,  and 
Field  Artillery,  and  one  for  every  twelve  companies  of  Volunteer 
Coast  Artillery  raised,  with  rank  corresponding  to  that  established 
by  law  for  chaplains  in  the  Regular  Army.  (38  Stat.  348.) 
See  notes  to  |  2026a,  ante. 

Note*  of  Deoislons 

Appointment  or  assignment  to  duty  section.    Troitt  t.  IT.  S.  (1903)  38  Ot 

as   staff  oflloers.— Officers  assigned  to  01.  398. 

staff  duty  by  an  order  stating  that  the  Retirement  of  ofllcers.-Section  2047, 

assignment  is  under  this  sectaon  are  not  p^g^^  relative  to  retirement,  applies  to 

entiUed  to  staff  pay,  though  they  do  ^  officer  of  the  regular  army  who  is 

duty   as   staff   officers,   and   the   order  ^  years  of  age,   temporarily   serving 

was  issued  **by  direction  of  the  Sec-  under  a  volunteer  commission,  without 

retary  of  War."    Nor  can  an  order  is-  affecting   his    status   in   the   volunteer 

sued  "by  command"  of  the  major  gen-  service,  but  does  not  apply  to  a  vol- 

eral  of  the  army,  but  "by  direction  of  nnteer  officer,  not  being  in  the  regu- 

the  Secretary  of  War,"  be  regarded  as  lar    army,    who   is    64   years    of   age. 

an  order  of  the  President  under  this  (1898)  22  Op.  Atty.  Gen.  176,  199. 

§  2026f.  (Act  April  25,  1914,  c.  71,  §  7.)  Selection  and  apportion- 
ment of  volunteer  officers;  limitation  of  number  of  Regular 
Army  officers  holding  volunteer  commissions;  Regular  Army 
commissions,  etc.,  not  affected  by  service  under  volunteer  com- 
missions. 
In  appointing  the  volunteer  officers  authorized  by  this  Act  the 
President  may  select  them  from  the  Regular  Army,  from  those 
duly  qualified  and  registered  pursuant  to  section  twenty-three 
of  the  Act  of  Congress  approved  January  twenty-first,  nineteen 
hundred  and  three,  from  the  country  at  larg^e,  from  the  orgfanized 
land  militia  of  the  District  of  Columbia,  and,  upon  the  recom- 
mendation of  the  various  governors,  from  the  organized  land  mi- 
litia of  the  several  States  and  Territories  in  proportion,  as  far  as 
practicable,  to  their  respective  populations,  and  as  far  as  com- 
patible with  the  interests  of  the  military  service,  from  the  localities 
from  which  the  troops  with  which  the  officers  appointed  upon  said 
recommendation  are  to  serve  shall  have  been  recruited :  Provided, 
That  in  appointments  from  the  country  at  large  preference  shall 
be  given  those  who  shall  have  had  honorable  service  in  the  Regu- 
lar Army,  the  National  Guard,  or  the  volunteer  forces,  or  who 
shall  have  been  graduated  from  educational  institutions  in  which 
military  instruction  is  compulsory:  Provided  further,  That  at  the 
same  time,  not  to  exceed  one  Regular  Army  officer  shall  hold  a 
volunteer  commission  in  any  one  battalion  of  volunteer  engineers 
or  signal  troops,  or  in  any  one  battalion  of  Volunteer  Field  Artil- 
lery; and  not  to  exceed  four  Regular  Army  officers  shall,  at  the 
same  time,  hold  commissions  in  any  one  regiment  of  Volunteer 
Cavalry,  Field  Artillery,  or  Infantry,  or  in  any  twelve  companies 
of  Coast  Artillery,  including  their  field  and  staff:  And  provided 
further.  That  Regular  Army  officers  appointed  as  officers  of  Vol- 
unteers under  this  Act  shall  not  thereby  vacate  their  Regular 
Army  commissions  nor  shall  they  be  prejudiced  in  their  relative  of 
lineal  standing  therein  by  reason  of  their  service  under  their  vol- 
unteer commissions.  (38  Stat.  349.) 
See  notes  to  §  2026a,  ante. 

Act  Jan.  21,  1903,  c.  196,  {  23,  mentioned  in  this  section,  is  set  forth  post  i 
2042. 
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§  2026g.  (Act  April  25,  1914,  c-  71,  §  10.)  Recruiting  in  time  of 
war,  etc. ;  rendezvous  and  depots ;  additional  volunteer  officers 
for  recruiting  duty;  organization  for  instruction  and  discipline. 

In  time  of  war  or  while  war  is  imminent  all  organizations  of 
the  land  forces  in  the  military  service  of  the  United  States  shall 
be  recruited  and  maintained  as  near  their  prescribed  strength  as 
practicable.  For  this  purpose  the  necessary  rendezvous  and  depots 
shall  be  established  by  the  Secretary  of  War  for  the  enlistment  and 
training  of  all  recruits,  and  in  order  that  officers  may  be  available 
for  recruiting  duty  the  President  is  authorized,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  to  appoint  officers  of  Volunteers 
of  the  proper  arm  of  the  service,  additional  to  those  elsewhere  here- 
in authorized,  in  numbers  not  to  exceed  at  the  rate  of  one  major, 
four  captains,  five  first  lieutenants,  and  five  second  lieutenants  for 
each  organized  regiment  of  Cavalry,  Field  Artillery,  or  Infantry, 
each  three  battalions  of  Engineers,  or  each  twelve  companies  of 
Coast  Artillery ;  that  for  purposes  of  instruction  and  discipline  the 
troops  at  recruit  depots  herein  authorized  may  be  organized  into 
companies  and  battalions,  at  the  discretion  of  the  Secretary  of  War, 
with  noncommissioned  officers  and  privates  of  such  grades  and 
numbers  as  may  be  prescribed  by  the  President.  The  recruit  ren- 
dezvous and  recruit  depots  herein  prescribed  shall  be  under  the  di- 
rect control  of  the  Secretary  of  War,  and  shall  render  their  reports 
and  returns  to  The  Adjutant  General  of  the  Army :  Provided,  That 
to  maintain  the  organized  land  militia  organizations  in  the  military 
service  of  the  United  States  at  their  maximum  strength  the  recruit- 
ing rendezvous  and  depots  in  any  State  or  Territory  may,  at  the 
request  of  the  governor  thereof,  enlist  and  train  recruits  for  the 
organized  land  militia  organizations  in  the  service  of  the  United 
States  from  said  State  or  Territory.  (38  Stat.  350.) 
See  notes  to  |  2026a,  ante. 

§  2026h,  (Act  April  25,  1914,  c.  71,  §  11.)  Employment  of  retired 
officers  and  enlisted  men  in  recruiting;  rank,  pay,  and  allow- 
ances; reversion  on  muster  out  to  retired  status. 
In  the  organization  of  a  recruiting  system,  after  Congress  shall 
have  authorized  the  raising  of  volunteer  forces,  the  President  is 
authorized  to  employ  retired  officers,  noncommissioned  officers,  and 
privates  of  the  Regular  Army,  either  with  their  rank  on  the  retired 
list  or,  in  the  case  of  enlisted  men,  with  increased  noncommissioned 
rank ;  or  he  may,  by  and  with  the  advice  and  consent  of  the  Senate, 
appoint  and  employ  retired  officers  below  the  grade  of  colonel,  with 
increased  volunteer  commissioned  rank  not  to  exceed  in  the  case 
of  any  officer  one  grade  above  that  held  by  him  upon  the  retired 
list,  or  retired  enlisted  men  with  volunteer  commissioned  rank  not 
above  the  grade  of  first  lieutenant :  Provided.  That  retired  officers 
and  enlisted  men  while  thus  employed  shall  not  be  eligible  for 
transfer  to  the  field  units,  but  shall  receive  the  full  pay  and  allow- 
ances of  the  respective  grades  in  which  they  are  servmg,  whether 
volunteer  or  regular,  in  lieu  of  their  retired  pay  and  allowances: 
Provided  further.  That  upon  the  termination  of  the  duty  or,  in  case 
of  those  given  volunteer  rank,  upon  muster  out  as  volunteers  said 
retired  officers  and  enlisted  men  shall  revert  to  their  retired  status. 
(38  Stat.  350.) 

See  notes  to  |  2026a,  ante. 

§  20261.  (Act  April  25,  1914,  c.  71,  §  12.)     Assignment  to  duty  and 

transfers  of  officers;   restriction  of  command  of  medical  offi« 

cers,  detailed  as  consulting  surgeons,  over  hospitals;   detail  of 

medical  inspectors. 

Except  as  otherwise  specifically  prescribed  by  law,  all  officers 

provided  for  in  this  Act  shall  be  subject  to  such  assignments  of 
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duty  and  such  transfers  as  the  President  may  direct:  Provided, 
That  medical  officers  of  Volunteers  when  detailed  as  consulting 
surgeons  shall  not  exercise  command  over  the  hospitals  to  which 
they  may  be  assigned  for  duty,  except  that  by  virtue  of  their  com- 
missions they  may  command  all  enlisted  men:  Provided  further. 
That  medical  inspectors  shall  be  detailed  for  duty  with  each  army, 
field  army,  or  army  corps,  and  division,  and  for  the  base  and  lines 
of  communications,  and  that  no  officer  shall  be  detailed  for  duty  as 
a  medical  inspector  except  he  be  experienced  in  military  sanitation. 
(38  Stat.  351.) 

See  notes  to  §  2026a,  ante. 

§  2026J.  (Act  April  25,  1914,  c.  71,  §  13.)     Volunteer  forces  on 
same  footing  as  Regular  Army  as  to  pay,  allowances,  and  pen- 
sions. 
All  officers  and  enlisted  men  of  the  volunteer  forces  shall  be  in 

all  respects  on  the  same  footing  as  to  pay,  allowances,  and  pensions 

as  officers  and  enlisted  men  of  corresponding  grades  in  the  Regular 

Army.    (38  Stat.  351.) 

See  notes  to  (  202Ga,  ante. 

A  provision  similar  to  this  section,  made  by  R.  S.  |  1292,  post,  |  2171, 
may  be  regarded  as  superseded  by  this  section. 

Notes  of  Decisioiui 

See  notes  to  §  1021,  ante.  state,  reimbursed  by  the  United  States, 

Construction  of  section  in  general.-  ^tinguishes  tte  ^bmtyto  the  soldier. 

This  section,  being  supplemental  legis-  fi™5°*  "^l  ^\^'   ^^^>   ^  ^KSb 

lation,  was  in  the  nature  of  a  recogni-  l^'    ^^t*^*^^  ^^^^^  ^o  Same,  Id.  ^; 

don  of  an  equitable  claim  to  reimburse-  ^^  ^^  ^^Y,      "®^  T;  ^^®'  Id.  493. 

ment  for  services  which  were  rendered  ^®   enrollment   referred   to   in   the 

after  enHstment  and  before  muster  In  Provision  that  the  pay  of  officers  and 

or  acceptance  of  their  commissions,  and  en^^ted  men  shall  begin  on  the  day    on 

has  reference  only  to  volunteers  under  ^^^^^  ^^  .^^^  *^®^  names  enrolled" 

Act  AprU  22,  1898,  c.  187.     It  did  not  caii^ot  anticipate  the  action  of  the  gov- 

impliedly  amend  section  1921,  ante,  nor  ^^^^^^  »°J  ^^  P^^,  <>'  «"<*  volunteers 

change  the  military  system  of  the  Unit-  ?^^^  not  begin  until  the  governor  des- 

ed  States.     (1901)  23  Op.  Atty.  Gen.  i^nates  the  battahon  or  companj^  to  be 


406. 


called  out  and  the  volunteer  is  enrolled 
^         ^      .  therein  and  joins  his  command.    (1902) 

Pay^— Soldiers   were    entitled    to    be      Foreman  v.  U.  S.,  37  Ct  CI.  226. 
paid  from  the  date  of  their  enrollment 

and  joining  for  duty  antecedent  to  their         Cited    without    definite    application, 
being  mustered  in,  but  payment  by  a      Boyd  v.  U.  S.   (1906)  41  Ct  CI.  438. 

§  2027.  (Act  April  22,  1898,  c.  187,  §  7.)  Maximum  strength  of 
volunteer  organizations  to  be  maintained. 
All  organizations  of  the  Volunteer  Army  shall  be  so  recruited 
from  time  to  time  as  to  maintain  them  as  near  to  their  maximum 
strength  as  the  President  may  deem  necessary,  and  no  new  or- 
ganization shall  be  accepted  into  service  from  any  State  unless 
the  organizations  already  in  service  from  such  State  are  as  near 
to  their  maximum  strength  of  officers  and  enlisted  men  as  the  Pres- 
ident may  deem  necessary.    (30  Stat.  362.) 

This  section  was  section  7  of  the  act  to  provide  for  temporarily  increas- 
ing the  military  establishment  in  time  of  war,  cited  above. 

Section  8  of  said  act,  which  related  to  the  returns  and  muster  rolls  and 
records  of  organization  of  the  Volunteer  Army  and  militia  in  the  service  of 
the  United  States,  was  superseded  by  Act  April  25,  1914,  c.  71,  $  9,  ante, 
I  342. 

This  section  may  be  regarded  as  superseded  by  Res.  March  17,  1916,  c. 
46,  ante,  {  1882,  providing  for  raising  to  and  maintaining  at  the  maximum 
enlisted  strength  all  organizations  of  the  Army,  etc. 

§§  2028-2031.     (Superseded.) 

Section  2028,  which  was  Act  April  22,  1898,  c.  187,  |  9,  30  Stat  362,  read 
as  follows:  **In  time  of  war,  or  when  war  is  imminent,  the  troops  in  the 
service  of  the  United  States,  whether  belonging  to  the  Regular  or  Volunteer 
Army  or  to  the  militia,  shall  be  organized,  as  far  as  practicable,  into  divi- 
sions of  three  brigades,  each  brigade   to  be  composed   of  three  or  more 
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regiments;  and  whenever  three  or  more  divisiona  are  assembled  in  the 
same  army  the  President  is  authorized  to  organize  them  into  army  corps, 
each  corps  to  consist  of  not  more  than  three  divisions."  It  was  superseded 
by  provisions  of  Act  April  25,  1914,  c.  71,  §  4,  ante,  §  2020c,  Act  June  3, 
1916,  c.  134,  §  3,  ante,  §  1758a,  and  Res.  July  1,  1916,  c.  211,  §  8,  post,  § 
3047. 

Section  2029,  which  was  Act  AprU  22,  1898,  c.  187,  §  10,  30  Stat  362,  aa 
amended  by  Act  May  28,  1898,  c.  367,  §  1,  30  Stat.  421,  read  as  follows: 
"The  staff  of  the  commander  of  an  army  corps  shall  consist  of  one  assistant 
adjutant-general,  one  chief  engineer,  one  inspector-general,  one  chief  quarter- 
master, one  chief  commissary  of  subsistence,  one  Judge  Advocate,  and  one 
chief  surgeon,  who  shall  have,  respectively,  the  rank  of  lieutenant-colonel; 
one  assistant  adjutant-general,  who  shall  have  the  rank  of  captain,  and  the 
aids-de-camp  authorized  by  law.  The  staff  of  the  commander  of  a  division 
shall  consist  of  one  assistant  adjutant-general,  one  engineer  officer,  one 
inspector-general,  one  chief  quartermaster,  one  chief  commissary  of  sub- 
sistence, and  one  chief  surgeon,  who  shall  have,  respectively,  the  rank  of 
major,  and  the  aids-de-camp  authorized  by  law.  The  staff  of  the  commander 
of  a  brigade  shall  consist  of  one  assistant  adjutant- general,  one  assistant 
quartermaster,  and  one  commissary  of  subsistence,  each  with  the  rank  of 
captain,  one  surgeon,  and  the  aids-de-camp  authorized  by  law.  The  staff 
officers  herein  authorized  for  the  corps,  division,  and  brigade  commanders 
may  be  appointed  by  the  President,  by  and  with  the  advice  and  consent  of 
the  Senate,  as  officers  of  the  Volunteer  Army,  or  may  be  assigned  by  him, 
m  his  discretion,  from  officers  of  the  Rogular  Army  or  the  Volunteer  Army, 
or  of  the  militia  in  the  service  of  the  United  States:  Provided,  That  when 
relieved  from  such  staff  service  said  appointments  or  assignments  shall 
terminate.  And  provided.  That  officers  of  the  Regular  Army  shall  be  eligible 
for  such  staff  appointments,  and  shall  not  be  held  to  vacate  their  offices 
in  the  Regular  Army  by  accepting  the  same,  but  shall  be  entitled  to  receive 
only  the  pay  and  allowances  of  their  staff  rank:  Provided  further.  That 
officers  of  the  Regular  Army  receiving  commissions  in  regiments  of  engineers, 
or  any  other  commissions  in  the  Volunteer  Army,  shall  not  be  held  to  vacate 
their  offices  in  the  Regular  Army  by  accepting  the  same,  but  shall  be  enti- 
tled to  receive  only  the  pay  and  allowances  of  such  volunteer  rank  while 
serving  as  such."     It  was  superseded  by  Act  April  25,  1914,  c  71,  §§  6,  7, 

13,  ante,  §§  2026e,  2026f,  2026J. 

Subsequent  provisions  relating  to  the  continuance  in  service  and  appointment 
of  officers  of  the  volunteer  staff  were  made  by  Act  March  2,  1899,  c.  352,  § 

14,  30  Stat.  980,  but  were  rendered  merely  temporary  by  the  proviso  annexed 
to' that  section  that  "all  the  volunteer  staff  officers  herein  authorized  to  be  ap- 
pointed or  retained  in  service  shall  be  honorably  discharged  on  July  1,  1901, 

or  sooner  if  their  services  are  no  longer  required." 

Appointments  and  details  to  the  staff  of  the  Regular  Army  were  regulated 
by  provisions  of  Act  Feb.  2,  1901,  c.  192,  particularly  by  sections  15,  22,  26, 
and  27  of  that  act,  ante,  §§  1775,  1840,  1905,  1908. 

The  assistant  adjutants-general  of  the  Adjutant-General's  Department  of  the 
regular  Army  were  designated  as  adjutants-general,  in  connection  with  other 
changes  in  that  department,  by  provisions  of  Act  March  2,  1907,  c.  2511, 
ante,  §§  1769,  1770. 

Section  2030,  which  was  Act  June  29,  1898,  c.  538,  30  Stat  625,  read  as 
follows:  "So  much  of  section  ten  of  the  Act  approved  April  twenty-second 
eighteen  hundred  and.  ninety-eight,  entitled  *An  Act  to  provide  for  temporarily 
increasing  the  military  establishment  of  the  United  States  in  time  of  war,  and 
for  other  purposes,'  as  provides  that  'officers  appointed  or  assigned  to  the 
staff  of  commanders  of  army  corps,  divisions,  and  brigades  shall  serve  only 
in  such  capacity,  and  that  when  relieved  from  such  staff  service  such  appoint- 
ments or  assignments  shall  terminate,'  be,  and  the  same  is  hereby,  repealed, 
and  that  assignments  of  the  officers  of  the  volunteer  staff  shall  be  governed 
by  the  same  rules  and  regulations  as  those  of  the  Regular  Army."  It  was 
superseded  by  Act  April  25,  1914,  c.  71,  §  6,  ante,  §  2026e. 

Section  2031,,  which  was  Res.  July  8,  1898,  No.  57,  30  Stat  752,  read  as 
follows:  "So  much  of  section  ten  of  the  Act  of  Congress  approved  April 
twenty-fifth,  eighteen  hundred  and  ninety-eight,  as  provides  that  the  staff  of 
the  general  commanding  an  army  corps  shall  consist  of  certain  officers,  with 
the  rank  of  lieutenant-colonel,  shall  be  held  to  include  among  such  officers 
a  chief  signal  officer."  It  was  superseded  by  Act  April  25,  -1914,  c.  71,  { 
6,  ante,  §  2026e. 

§  2032.     (Transferred.) 

This  section  is  set  forth  ante,  §  1848a« 

§  2033.     (Superseded.) 

This  section,  which  was  Act  April  22,  1898,  c.  187,  §  11,  30  Stat  863,  read 
as  follows:    "The  President  is  hereby  authorized  to  appoint  in  the  Volunteer 
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Army,  by  and  with  the  advice  and  consent  of  the  Senate,  not  exceeding  one 
major-general  for  each  organized  army  corps  and  division,  and  one  brigadier- 
general  for  each  brigade,  and  any  officer  so  selected  and  appointed  from  the 
Regular  Army  shall  be  entitied  to  retain  his  rank  therein:  Provided,  That 
each  general  officer  of  the  Volunteer  Army  shall  be  entitled  to  the  number 
of  aids-de-camp  authorized  for  an  officer  of  like  grade  in  the  Regular  Army.*' 
It  was  superseded  by  Act  April  25,  1914,  c  71,  §§  6,  7,  ante,  §§  2026e,  2026f. 

§  2034.  (R.  S.  §  1184.)     Additional  pa3rmasters. 

When  volunteers  or  militia  arc  called  into  the  service  of  the  Unit- 
ed States,  and  the  officers  of  the  Paymaster's  Department  are  not 
deemed  by  the  President  sufficient  for  the  punctual  payment  of  the 
troops,  he  may  appoint,  by  and  with  the  advice  and  consent  of  the 
Senate,  and  add  to  said  corps  as  many  paymasters,  to  be  called  ad- 
ditional paymasters,  with  the  rank  of  major,  not  exceeding  one  for 
every  two  regiments  of  volunteers  or  militia,  as  he  may  deem  nec- 
essary. 

Act  July  5,  1838,  c.  162,  §  26,  5  Stat  259. 

Notes  of  Deeisioiui 

Relative  rankd— The  period  of  serv-  ditional  paymasters"  should  not  be  taken 

ice  during  which  those  paymasters  who  into  accoqpt  in  determining  their  rela- 

were  appointed  pursuant  to  the  act  of  tive  rank  as  between  themselves  and 

July  26,  1866,  from  "additional  paymas-  other    paymasters    whose    commissions 

ters"   provided  for  in  this  section  as  are  of  prior  date.     (1871)  13  Op.  Atty. 

formerly  enacted  served  as  such  "ad-  Gen.  440. 

§  2035.  (R.  S.  §  1185.)     Additional  paymasters;  service  temporary. 

Additional  paymasters  shall  be  retained  in  service  only  so  long  as 
they  may  be  required  for  the  payment  of  volunteers  and  militia,  as 
provided  herein. 

Act  July  5,  1838,  c.  162,  S  25,  6  Stat  259. 

§§  2036,  2037.     (Superseded.) 

Section  2036,  which  was  Act  April  22,  1808,  c.  187,  |  12,  30  Stat  363,  read 
as  follows:  "All  officers  and  enlisted  men  of  the  Volunteer  Army,  and. of  the 
militia  of  the  States  when  in  the  service  of  the  United  States,  shall  be  in 
an  respects  on  the  same  footing  as  to  pay,  allowances,  and  pensions  as  that 
of  officers  and  enlisted  men  of  corresponding  grades  in  the  Regular  Army." 
It  was  superseded  by  Act  April  25,  1914,  c.  71,  §  13,  ante,  §  2026j,  and  by 
a  provision  of  Act  June  8, 1916,  c.  134,  §  111,  post,  §  3045. 

Section  2037,  which  was  a  part  of  Act  May  26,  1898,  c.  363,  30  Stat  420, 
as  amended  by  Act  July  7,  1898,  c.  584,  30  Stat  721.  read  as  follows:  **The 
pay  and  allowance  of  all  officers  and  enlisted  men  of  the  volunteers  received 
into  the  service  of  the  United  States  under  the  Act  of  Congress  approved 
April  twenty-seqond,  eighteen  hundred  and  ninetj'-eight,  and  the  acts  supple- 
mental thereto,  shall  be  deemed  to  commence  from  the  day  on  which  they 
had  their  names  enrolled  for  service  in  the  Volunteer  Army  of  the  United 
States  and  joined  for  duty  therein  after  having  been  called  for  by  the 
governor  on  the  authority  of  the  President  and  all  officers  and  enlisted  men 
who  have  not  been  so  paid  shall  be  so  paid  by  the  Pay  Department  of  the 
Army  out  of  any  moneys  appropriated  for  the  maintenance  of  the  Army."  It 
was  superseded  by  Act  April  25.  1914,  c.  71,  ante,  §§  2026a-2026j. 

§  2038.  (Act  Jan.  12,  1899,  c.  46,  §  1.)  Extra  pay  to  volunteers 
on  muster  out,  in  lieu  of  leaves  of  absence  and  furloughs. 
In  lieu  of  granting  leaves  of  absence  and  furloughs  to  officers 
and  enlisted  men  belonging  to  companies  and  regiments  of  United 
States  Volunteers  prior  to  muster  out  of  the  service,  all  officers 
and  enlisted  men  belonging  to  volunteer  organizations  hereafter 
mustered  out  of  the  service  who  have  served  honestly  and  faithfully 
beyond  the  limits  of  the  United  States  shall  be  paid  two  months' 
extra  pay  on  muster  out  and  discharge  from  the  service,  and  all 
officers  and  enlisted  men  belonging  to  organizations  hereafter  mus- 
tered out  of  the  service  who  have  served  honestly  and  faithfully 
within  the  limits  of  the  United  States  shall  be  paid  one  month's 
extra  pay  on  muster  out  and  discharge  from  the  service,  from  any 
money  in  the  Treasury  not  otherwise  appropriated:  Provided, 
That  the  discharge  of  all  officers  and  enlisted  men  from  the  vol- 
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unteer  service  of  the  United  States  shall,  as  far  as  practicable,  take 
effect  on  the  date  gf  the  muster  out  of  the  organization  to  which 
they  belong,  and  that  regiments  and  other  independent  organiza- 
tions shall  be  mustered  out  at  camps  within  the  limits  of  the  United 
States  or  at  the  rendezvous  of  the  State,  regiment,  or  independent 
organization.     (30  Stat.  784.) 

This  section  was  part  of  an  act  entitled  "An  act  granting  extra  pay  to  offi- 
cers and  enlisted  men  of  United  States  Volunteers,"  cited  above. 

The  terms  of  the  .act  may  be  regarded  as  applicable  to  officers  and  enlisted 
men  in  the  volunteer  service  at  any  time  thereafter,  as  well  as  to  those  actu- 
ally in  the  service  at  the  time  of  its  passage. 

Section  2  of  the  act,  relating  to  the  discharge  of  officers  accountable  for  pub- 
lic property,  is  set  forth  ante,  §  1971. 

The  provisions  of  the  act  were  extended  to  certain  officers  and  enlisted  men 
of  volunteers  who  had  been  discharged  previously,  by  provisions  of  Act  May 
26,  1900,  c.  586,  31  Stat  217.  These  provisions  are  omitted  as  temporary 
merely,  and  executed. 

This  act  was  amended  so  as  to  authorize  payment  of  the  extra  pay  provided 
for  to  the  heirs  or  representatives  of  officers  and  enlisted  men  dying  in  the 
service,  by  Act  March  3,  1809,  c.  423,  §  1,  post,  §  2039. 


Notes  of  Deeisiona 


Right  to  pay  in  general. 
Right  to  extra  pay. 

Staff  officers. 

Officers  discharged  by  operation  of 

law. 

——   Officers  dismissed. 
- —   Discharge  for  purpose  of  re-enter- 
ing army. 

7.    Furloughs  In  general. 

8.    Sickness  during  furlough  period. 

9.    Officer  not  on  duty. 

10.   Officer   under  waiting  orders. 

11.    Officer   resigning. 

12.  Amount  of  extra  pay. 

13.   Promotion  during  furlough  period. 

14.  Discharge. 

1.  Right  to  pay  In  generals— It  is  well 
settled  that  volunteer  officers  and  en- 
listed men  are  entitled  to  be  paid  up 
to  the  time  of  their  discharge  or  muster 
out,  and  are  entitled  to  be  discharged 
or  mustered  out  at  the  place  where 
they  were  enrolled.  Daggett  v.  U.  S. 
(1904)  39  Ct.  CI.  209. 

2.  Right  to  extra  pay.— This  section 
imposes  but  two  conditions  upon  the 
right  of  an  officer  or  soldier  who  serv- 
ed in  the  war  with  Spain  to  receive  the 
extra  pay  which  it  grants,  which  are 
that  he  was  honorably  discharged  and 
that  he  was  discharged  without  fur- 
lough. Hence  the  colonel  of  a  regi- 
ment, to  whom  no  leave  of  absence  was 
granted,  and  who  remained  at  the  place 
of  regimental  enrollment  in  command 
of  officers  and  men  detailed  for  guard, 
and  in  charge  of  the  regimental  prop- 
erty, while  the  remainder  of  the  regi- 
ment were  absent  on  furlough,  is  enti- 
tled to  the  extra  pay  given  by  this  sec- 
tion. Hunt  v.  U.  S.  (1903)  38  Ot  OL 
704. 

This  section  extends  only  to  the  pay 
which  an  officer  or  soldier  would  have 
received  if  his  regiment  had  not  been 
furloughed.  Terrell  v.  U.  S.  (1904)  40 
Ct.  CI.  78. 

The  act  is  prospective,  and  extends  to 
volunteers  subsequently  enlisted  under 
Act  March  2,   1899.     Clark  v.  U.  S. 

(1901)  37  Ct  CI.  eo. 


A  soldier,  discharged  before  the  mus- 
ter out  of  his  regiment,  is  not  entitled  to 
the  two  months'  extra  pay.  Clark  v. 
U.  S.  (1901)  37  Ct  CL  60. 

3.  —  Staff  offlcerSd— The  provision 
in  Act  May  26,  1900,  c.  586,  31  Stat 
217,  extending  this  section  to  officers 
of  the  general  staff,  was  prospective, 
and  applicable  to  all  officers  thereafter 
mustered  out  Repetti  v.  U.  S.  (1905) 
40  Ct  CI.  240. 

4.  ...  Offloers  diseharged  by  opera- 
tion of  laww— An  officer  discharged  by 
operation  of  law  is  not  entitled  to 
subsequent  pay  because  he  is  detained 
under  arrest  awaiting  the  promulgation 
of  a  sentence  of  dismissal  Welch  v. 
U.  S.  (1908)  43  Ct  CL  324. 

5.  —  Offloers  dismissed.— An  officer 
dismissed  on  sentence  of  a  court-mar- 
tial is  not  entitled  to  the  two  months' 
extra  pay.  Welch  v.  U.  S.  (1908)  43 
Ct  a.  324. 

6.  —  Discharge  for  purpose  of  re- 
entering armyd— This  section  extends 
only  to  those  who  actually  sever  their 
connection  with  the  military  service. 
Hence  an  officer  discharged  merely  that 
he  may  continue  in  the  service  under 
an  appointment  in  the  regular  army  is 
not  entitled  to  the  extra  pay.  Hull  v. 
U.  S.  (1903)  38  Ct.  CI.  407. 

7.  —  Furloughs  in  general.— A  fur- 
loui^h  must  be  deemed  to  have  been 
withheld  or  suspended  whenever  it  ap- 
pears that  orders  by  superior  author- 
ity have  interfered  with  the  personal 
freedom  of  the  officer  or  soldier  to  dis- 
pose of  his  own  time.  And  an  officer 
who  did  not  receive  leave  of  absence, 
but  was  detained  for  duty  and  actually 
performed  duty  during  the  furlough  pe- 
riod, except  while  on  sick  leave,  is  enti- 
tled to  the  full  two  months'  pay.  Ma- 
gum  V.  U.  S.  (1904)  39  Ct  CI.  416. 

The  status  of  a  soldier  at  the  time 
when  the  furlough  period  began  goy- 
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eras  his  ri^ht  to  pay.  Legf  t.  U.  S. 
(1904)  40  Ct  CL  116. 

8.  —  Sickness  dHring  fHrlough  pe- 
riods—A soldier  who  is  sick  durini;  the 
whole  furlough  period  cannot  be  consid- 
ered as  hayinif  received  the  furlough, 
and  he  is  entitled  to  extra  pay.  Legg 
V.  U.  S.  (1904)  40  Ot  01.  115;  Mitchell 
V.  Same  (1905)  41  Ot  a.  36.  But  if 
he  became  sick  after  the  furlough  pe- 
riod began  and  after  he  had  received 
his  furlough,  he  cannot  be  consider- 
ed as  then  on  duty,  and  is  not  entitled 
to  extra  pay.  Legg  v.  U.  a  (1904)  40 
Ct  CL  115. 

9.  —  0 nicer  not  on  duty d— Where 
an  officer  served  beyond  the  limits  of 
the  United  States  and  was  entitled  to 
two  months'  extra  pay,  he  is  not  enti- 
tled to  recover  for  days  during  which 
he  was  on  actual  pay.  but  not  on  duty. 
Repetti  v.  U.  S.  a905)  40  Ct  CL  240. 

ro.  —  Ofllcer  under  waiting  orders. 

—A  staff  officer  ordered  home,  there  to 
be  discharged  and  placed  on  waiting 
orders,  is  entitled  to  his  regular  pay 
until  he  reaches  his  home,  though  de- 
layed by  sickness;  and  where  his  pay 
under  waiting  orders  does  not  aipount 
to  the  extra  pay  to  which  he  would  be 
entitled  under  this  section,  he  is  enti- 
tled to  the  difference.  Daggett  v.  U.  S. 
(1904)  39  Ct  CL  209. 

1 1.  — »  Ofllcer  resigning^— An  officer 
who  resigned  subsequent  to  a  general 
order  for  mustering  out,  but  before  the 
issue  of  the  specific  order  for  the 
muster  out  of  his  regiment  is  entitled 
to  the  extra  pay.  Bishop  v.  U.  S. 
(1906)  41  Ct  CL  151. 

12.  Amount  of  extra  pay.— A  volun- 
teer officer  who  has  been  given  the  two 

§  2039.  (Act  March  3,  1899,  c.  423,  §  1.)     Extra  pay  to  volunteers 
on  muster  out  payable  to  heirs  or  legal  representatives  of  of!i« 
cers  or  enlisted  men  dying  in  service. 
That  the  Act  of  January  twelfth,  eighteen  hundred  and  ninety- 
nine,  be,  and  it  is  hereby,  amended  so  as  to  authorize  the  payment 
to  the  legal  heirs  or  representatives  of  the  officers  and  enlisted  men 
who  died  or  were  killed  or  who  may  die  in  the  service,  the  extra 
pay  provided  for  in  that  Act  for  officers  and  enlisted  men  who  have 
been  or  are  to  be  mustered  out.    (30  Stat  1074.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1900, 
cited  above. 

The  provision  of  Act  Jan.  12,  1899,  c.  46,  §  1,  amended  by  this  act,  is  set 
forth  ante,  §  2038. 
See  notes  to  said  section. 


months'  extra  pay  for  service  outside 
the  United  States,  on  muster  out  and 
discharge,  is  not  entitled  to  the  one 
month's  extra  pay  for  service  within 
the  United  States.  U.  S.  v.  Brown 
(1907)  27  Sup.  Ct  620,  621,  206  U.  S. 
240,  51  L.  Ed.  1046,  affirming  (1906) 
41  Ct  CL  275. 

13.  — >  Promotion  daring  furlough 
poriodd— Where  an  officer  detained  for 
special  duty  was  promoted  during  the 
furlough  period  of  his  regiment,  he 
could  not  recover^  the  pay  of  the  rank 
which  he  held  when  mustered  out,  but 
only  the  pay  of  the  rank  which  he  ac- 
tually held  during  the  furloi^h  period. 
TerreU  v.  U.  S.  (1904)  40  Ct  CI.  78. 

14.  Discharged— The  refusal  of  a  cer- 
tificate of  honorable  discharge  to  a 
volunteer  officer  as  of  the  date  when 
his  regiment  was  mustered  out,  on  the 
mistaken  ground  that  he  had  already 
legally  been  dishonorably  discharged, 
cannot  be  regarded  as  an  active  reten- 
tion of  such  officer  in  the  service,  so  as 
to  entitle  him  to  pay  after  that  date, 
in  view  of  the  requirement  of  this  sec- 
tion that,  as  far  as  practicable,  the 
discharge  of  officers  and  men  should 
take  effect  at  the  muster  out  of  the 
organization  to  which  they  belonged. 
U.  S.  V.  Brown  (1907)  27  Sup.  Ct  620. 
621,  206  U.  S.  240,  51  L.  Ed.  1046,  af- 
firming (1906)  41  Ct  CL  275. 

The  fifty-eighth  Pennsylvania  regi- 
ment of  militia  was  not  in  the  military 
service  of  the  United  States  in  such 
sense  as  to  entitle  an  officer  of  that 
regiment  to  a  certificate  of  discharge 
from  the  United  States.  (1895)  21 
Op.  Atty.  Gen.  130. 


Notes  of 

Operation   and   effect   of   section    in 

generald— Under  this  section,  death  in 
the  service  is  equivalent  of  discharge  or 
muster  out  An  officer  in  the  regiUar 
army,  serving  in  the  United  States 
volunteers  and  dying  from  wounds  re- 
ceived   in   battle,    was    discharged    by 


Deoisions 

death,  and  passed  out  of  both  the  regu- 
lar and  volunteer  service;  and  the 
right  of  the  heirs  or  legal  representa- 
tives, upon  the  death  of  the  officer,  is 
the  same  as  his  right  would  have  been 
if  he  had  lived  to  be  discharged.  Wal- 
lace V.  U.  S.  (1906)  41  Ct  CL  352. 


2040.     (Superseded.) 

This  section,  which  was  Act  April  22,  1898,  c  187,  |  18,  30  Stat  868,  as 
amended  by  Act  May  28,  1898,  c.  367,  {  2,  30  Stat  421,  read  as  follows: 
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"The  governor  of  any  State  or  Territory  may,  with  the  consent  of  the  Presi- 
dent, appoint  officers  of  the  Regular  Army  in  the  grades  of  field  officers,  in 
organizations  of  the  Volunteer  Army,  and  the  President  may  appoint  officers 
of  the  Regular  Army  in  the  grade  of  field  officers  in  organizations  of  the 
Volunteer  Army  raised  in  the  District  of  Columbia  and  the  Indian  Territory, 
and  in  the  regiments  possessing  special  qualifications,  provided  for  in  section 
six  of  an  Act  of  Congress  approved  April  twenty-second,  eighteen  hundred 
and  ninety-eight,  and  in  section  two  of  the  Act  of  Congress  approved  May 
eleventh,  eighteen  hundred  and  ninety-eight;  and  officers  thus  appointed  shall 
be  entitled  to  retain  their  rank  in  the  Regular  Army:  Provided,  That  not 
more  than  one  officer  of  the  Regular  Army  shall  hold  a  commission  in  any 
one  regiment  of  the  Volunteer  Army  at  the  same  time:  And  provided  further, 
That  officers  so  appointed  shall  be  entitled  to  receive  only  the  pay  and  allow- 
ances of  their  rank  in  the  volunteer  organization."  It  was  superseded  by 
Act  April  25,  1914,  c.  71.  §§  5,  7,  ante,  §§  2026d,  2026f. 

In  time  of  actual  or  threatened  hostilities,  after  all  available  officers  of  any 
section/ of  the  Officers'  Reserve  Corps,  corresponding  to  any  arm,  corps,  or 
department  of  the  Regular  Army,  shall  have  been  ordered  into  active  service, 
officers  of  Volunteers  may  be  appointed  in  such  arm,  corps,  or  department  as 
may  be  authorized  by  law,  by  a  provision  of  Act  June  8,  1916,  c.  134,  §  39, 
ante,  §  ISSlc,  with  a  proviso  that  nothing  in  said  section  shall  operate  to 
prevent  the  appointment  of  any  officer  of  the  Regular  Army  as  an  officer  of 
Volunteers  before  all  the  officers  of  the  Officers*  Reserve  Corps  or  any  sec- 
tion thereof  shall  have  been  ordered  into  active  service. 

§  2041.  (Act  April  22,  1898,  c.  187,  §  14.)  Examinations  of  officers 
of  Volunteer  Army. 
The  general  commanding  a  separate  department  or  a  detached 
army  is  authorized  to  appoint  from  time  to  time  military  boards  of 
not  less  than  three  nor  more  than  five  Volunteer  officers  of  the 
Volunteer  Army  to  examine  into  the  capacity,  qualifications,  con- 
duct, and  efficiency  of  any  commissioned  officer  of  said  army  with- 
in his  command:  Provided,  That  each  member  of  the  board  shall 
be  superior  in  rank  to  the  officer  whose  qualifications  are  to  be 
inquired  into :  And  provided  further.  That  if  the  report  of  such  a 
board  is  adverse  to  the  continuance  of  any  officer,  and  the  report  be 
approved  by  the  President,  such  officer  shall  be  discharged  from  serv- 
ice in  the  Volunteer  Army,  at  the  discretion  of  the  President,  with 
one  month's  pay  and  allowances.     (30  Stat.  363.) 

This  section  was  part  of  an  act  to  provide  for  temporarily  increasing  the 
military  establishment  in  time  of  war,  cited  above. 

Provisions  for  examinations  for  commissions  in  volunteer  forces  were  made 
by  Act  Jan.  21,  1903,  c.  196,  §  23,  post,  §  2042. 

Provisions  for  examinations  of  officers  of  the  Regular  Army  for  promotion 
were  made  by  Act  Oct  1,  1890,  c.  1241,  f  3,  and  in  other  statutes,  ante,  §§ 
1897-1904. 

§  2042.  (Act  Jan.  21,  1903,  c.  196,  §  23.)  Examinations  for  com- 
missions in  volunteer  forces. 
For  the  purpose  of  securing  a  list  of  persons  specially  qualified 
to  hold  commissions  in  any  volunteer  force  which  may  hereafter 
be  called  for  and  organized  under  the  authority  of  Congress,  other 
than  a  force  composed  of  organized  militia,  the  Secretary  of  War 
is  authorized  from  time  to  time  to  convene  boards  of  officers  at 
suitable  and  convenient  army  posts  in  different  parts  of  the  United 
States,  who  shall  examine  as  to  their  qualifications  for  the  command 
of  troops  or  for  the  performance  of  staff  duties  all  applicants  who 
shall  have  served  in  the  Regular  Army  of  the  United  States,  in  any  of 
the  volunteer  forces  of  the  United  States,  or  in  the  organized  militia 
of  any  State  or  Territory  or  District  of  Columbia,  or  who,  being  a 
citizen  of  the  United  States,  shall  have  attended  or  pursued  a  regular 
course  of  instruction  in  any  military  school  or  college  of  the  United 
States  Army,  or  shall  have  graduated  from  any  educational  institution 
to  which  an  officer  of  the  Army  or  Navy  has  been  detailed  as  superin- 
tendent or  professor  pursuant  to  law  after  having  creditably  pursued 
the  course  of  military  instruction  therein  provided.  Such  examina- 
tions shall  be  under  rules  and  regulations  prescribed  by  the  Secretary 
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of  War,  and  shall  be  especially  directed  to  ascertain  the  practical 
capacity  of  the  applicant.  The  record  of  previous  service  of  the  ap- 
plicant shall  be  considered  as  a  part  of  the  examination.  Upon  the 
conclusion  of  each  examination  the  board  shall  certify  to  the  AVar 
Department  its  judgment  as  to  the  fitness  of  the  applicant,  stating 
the  office,  if  any,  which  it  deems  him  qualified  to  fill,  and,  upon  ap- 
proval by  the  President,  the  names  of  the  persons  certified  to  be 
qualified  shall  be  inscribed  in  a  register  to  be  kept  in  the  War  De- 
partment for  that  purpose.  The  persons  so  certified  and  registered 
shall,  subject  to  a  physical  examination  at  the  time,  constitute  an 
eligible  class  for  commissions  pursuant  to  such  certificates  in  any 
volunteer  force  hereafter  called  for  and  organized  under  the  authority 
of  Congress,  other  than  a  force  composed  of  organized  militia,  and 
the  President  may  authorize  persons  from  this  class  to  attend  and 
piirsue  a  regular  course  of  study  at  any  military  school  or  college 
of  the  United  States  other  than  the  Military  Academy  at  West  Point 
and  to  receive  from  the  annual  appropriation  for  the  support  of  the 
Army  the  same  allowances  and  commutations  as  provided  in  this  Act 
for  officers  of  the  organized  militia :  Provided,  That  no  person  shall 
be  entitled  to  receive  a  commission  as  a  second  lieutenant  after  he  shall 
have  passed  the  age  of  thirty ;  as  first  lieutenant  after  he  shall  have 
passed  the  age  of  thirty-five ;  as  captain  after  he  shall  have  passed  the 
age  of  forty ;  as  major  after  he  shall  have  passed  the  age  of  forty-five ; 
as  lieutenant-colonel  after  he  shall  have  passed  the  age  of  fifty,  or  as 
colonel  after  he  shall  have  passed  the  age  of  fifty-five :  And  provided 
further.  That  such  appointments  shall  be  distributed  proportionately, 
as  near  as  may  be,  among  the  various  States  contributing  such  vol- 
unteer force:  And  provided,  That  the  appointments  in  this  section 
provided  for  shall  not  be  deemed  to  include  appointments  to  any  office 
in  any  company,  troop,  battery,  battalion,  or  regiment  of  the  organized 
militia  which  volunteers  as  a  body  or  the  officers  of  which  are  ap- 
pointed by  the  governor  of  a  State  or  Territory.     (32  Stat.  779.) 

This  section  was  part  of  an  act  entitled  "An  act  to  promote  the  efficiency  of 
the  militia,  and  for  other  purposes,"  cited  above. 

Other  sections  of  this  act  are  set  forth  or  referred  to  post,  tmder  Title 
XVI,  'TThe  Militia." 

All  persons  carried  as  duly  qualified  and  registered  pursuant  to  this  section 
are,  for  three  years,  eligible  for  appointment  in  the  Officers*  Reserve  Corps, 
by  a  provision  of  Act  June  3,  1916,  c.  134,  §  37,  ante,  §  1881a. 

For  corresponding  provision  as  to  Naval  volunteer  force,  see  post,  §  3078b(6). 

§  2043.  (Act  Jan.  12,  1899,  c.  46,  §  2.)     Mustering  officers  author- 
ized to  administer  oaths. 
Mustering  officers  are  empovsrered  to  administer  oaths  in  all  mat- 
ters pertaining  to  the  muster  out  of  volunteers.    (30  Stat.  784.) 

This  was  a  proviso  annexed  to  provisions  of  section  2  of  this  act,  cited  above, 
relating  to  the  discharge  from  service  of  officers  accountable  for  public  prop- 
erty, which  are  set  forth  ante,  §  1971. 

§  2044.  (Act  Feb.  25,  1899,  c.  191.)     Volunteer  regiments  mustered 
out  authorized  to  retain  colors. 

That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized  to 
permit  volunteer  regiments,  on  being  mustered  out  of  the  service 
of  the  United  States,  to  retain  all  of  their  regimental  colors.  Said 
colors  shall  be  turned  over  to  the  State  authorities  to  which  said 
regiments  belong,  and  the  regimental  quartermaster  in  making  his 
returns  may,  in  lieu  of  said  colors  and  in  full  release  therefor,  file 
with  the  proper  official  of  the  War  Department  a  receipt  from  the 
quartermaster-general  of  said  State  that  said  colors  have  been  de- 
livered to  said  State  authorities.     (30  Stat.  890.) 

This  was  an  act  entiUed  "An  act  to  permit  volunteer  regiments  to  retain 
their  colors.*' 
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officers  who  served  with  credit 
during  the  civil  war. 

2067.  Rank  and   pay  on  retirement  of 

officers  who  served  with  credit 
during  the  civil  war. 

2068.  Commissions  to  retired  officers  of 

Army,  Navy,  or  Marine  Corps 
advanced  in  rank. 

2068a.  Appointment  to  higher  grade 
of  officers  on  retired  list  who 
served  as  officers  of  Volun- 
teers during  the  dvil  war. 

2068b.  Appointment  of  colonels  on  re- 
tired list  to  grade  of  brigadier 
general. 

2068c.  Appointment  of  brigadier  gen- 
erals on  retired  list  to  grade 
of  major  generaL 

(8818) 
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2068d.  Appointment  of  officers  on  re- 
tired list  to  grade  of  major 
generaL 

2068e.  Advancement  in  rank  upon  re- 
tirement of  officers  of  Army 
and  Navy  detailed  for  duty 
with  Isthmian  Canal  Commis- 
sion. 

2069.  Status  of  retired  officers. 

2070.  Rights   and   liabilities   of  retired 

officers. 

2071.  Vacancies  by  retirement 

2072.  Number  on  the  retired  list. 

2073.  Transfers  from  limited  to  unlim- 

ited list;  number  on  limited 
Ust. 

2073a.  Transfer  to  active  list  of  offi- 
cers retired  for  physical  dis- 
ability by  action  of  retiring 
board. 

2073b.  List  of  officers  on  retired  list; 
examination  of  such  officers; 
assignment  to  duty  from  time 
to  time. 

2074.  Assignment  to  duty. 

2075.  Assignment    to    active    duty    in 

time  of  war ;    rank,  pay,  and  al- 
lowances of  retired  officers  as- 
signed to  active  duty. 
2075a.  Assignment  of  retired  officer  to 
post  temporarily  left  without 
garrison;   duties  of  appointee; 
compensation. 

2076.  Detail  as  adjutant-general  of  Dis- 

trict of  Columbia  militia. 

2077.  Details  for  service  in  connection 

with  organized  militia. 

2078.  Assignment  to  active  duty  not  in- 

volving service  with  troops. 

2079.  Assignment    to    active    duty    as 

members  of  board  of  road  com- 
missioners for  Alaska. 

2080.  Assignment  to  active  duty;    pay 

of  officers  above  grade  of  major. 

2080a.  Rank,  pay,  and  allowances  of 
retired  officers  assigned  to  ac- 
tive duty. 

2080b.  Rank,  pay,  and  allowances  of 
retired  officers  assigned  to 
duty;    officers  of  artillery. 

2081.  Assignment  to  active  duty;    pay 

of  colonel  or  lieutenant-colonel. 

2082.  Retirement     of     enlisted     men; 

rank,  pay,  etc;  length  of  serv- 
ice; double  time  for  war  serv- 
ice. 

2083.  Retirement  of  enlisted  men;    al- 

lowance for  subsistence  and 
clothing. 

2084.  Retirement  of  enlisted  men;    pay 

and  allowances ;  length  of  serv- 
ice ;  credit  for  service  in  Army, 
Navy,  or  Marine  Corps. 

2085.  Retirement     of      enlisted     men; 

length  of  service;   double  time. 
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Sec  Sec 

20S6.  Retirement     of     enlisted     men;  2088.  Retirement  of  enlisted  men;  length 

length  of  service;    double  time  of  service;   double  time  for  for- 

for  service  in  China.  eign  service  not  to  be  credited 

2087.  Retirement  of  enlisted  men;  length  to  men  who  hereafter  enlist 
of  service;  double  time. 

§  2045.  (R.  S.  §  1243.)  Retirement  upon  officer's  own  application. 
When  an  officer  has  served  forty  consecutive  years  as  a  commis- 
sioned officer,  he  shall,  if  he  makes  application  therefor  to  the  Presi- 
dent, be  retired  from  active  service  and  placed  upon  the  retired 
list  When  an  officer  has  been  thirty  years  in  service,  he  may,  upon 
his  own  application,  in  the  discretion  of  the  President,  be  so  retired, 
and  placed  on  the  retired  list. 

Act  Aug.  3,  1861»  c  42,  I  15,  12  Stat  289.  Act  July  15,  1870,  c.  294,  || 
4,  5,  16  Stot  317. 

The  full  time  of  service  as  officers  in  volunteer  forces  during  rebellion,  or  as 
enlisted  men  in  Regular  or  Volunteer  armies,  is  to  be  credited  to  officers  in 
computing  their  service  for  longevity  pay  and  for  retirement,  by  Act  June  18, 
1878,  c.  263,  I  7,  post,  |  2100.  And  when  an  officer  has  served  40  years  ei- 
ther as  officer  or  soldier  in  the  regular  or  volunteer  service,  or  both,  he  is  to 
be  retired,  on  his  own  application,  by  a  provision  of  Act  June  30,  1882,  c.  254, 
{  1,  post,  §  2047. 

A  provision  that  any  imymaster  of  the  rank  of  major  who  had  served  20 
years  in  the  Army  as  commissioned  officer  might  be  placed  on  the  retired  list, 
on  his  own  application  or  by  direction  of  the  President,  until  the  Pay  Depart- 
ment should  be  reduced  to  85  members,  was  contained  in  Act  July  5,  1884,  c. 
217,  23  Stat.  108,  but  may  be  regarded  as  temporary,  and  superseded  by  sub- 
sequent provisions  increasing  the  force  of  the  department  See  note  to  Act 
Feb.  2,  1901,  c.  192,  {  21.  ante,  |  1797. 

The  existing  laws  pertaining  to  or  affecting  the  officers  and  men  on  the  re- 
tired list  are  to  continue  and  remain  in  force,  except  as  specifically  provided 
otherwise  by  the  National  Defense  Act  of  1916,  Act  June  3,  1916,  c  134,  by 
section  22  of  said  act,  ante,  {  1991a. 


Notes  of  Deoisioiia 


Ofllcers  retired.F-Under  R.  S.  §  1094 
(now  superseded),  officers  of  the  army 
on  the  retired  list  were  a  part  of  the 
army,  and  therefore  no  one  could  be 
put  upon  the  retired  list  who  was  not 
an  officer  of  the  army,  appointed  in  the 
manner  required  by  Const,  art  2,  §  2. 
Wood  V.  U.  S.  (1882)  2  Sup.  Ct  551. 
554,  107  U.  S.  414,  27  L.  Ed.  542. 

— -  Officer    summarily    dismissed.— 

Where  an  officer  has  been  summarily 
dismissed  from  the  service,  such  dis- 
missal creates  a  vacancy  in  the  office 
which  he  held,  which  can  only  be  filled 
by  appointment,  with  the  advice  and 
consent  of  the  senate.  Consequently 
he  cannot  be  restored  to  such  office  by 
an  order  revoking  the  dismissal  and 
reinstating  him.  Hence,  where  he  has 
been  restored  in  such  manner,  he  is  not 
entitled  to  be  placed  on  the  retired  list 
under  this  section.  (1888)  19  Op.  Atty. 
Qen.  202. 

»-  Military  8ecretary.F-In  (1874) 
14  Op.  Atty.  Gen.  506,  it  was  held  that 
a  military  secretary,  who  had  been  ap- 


pointed as  such  on  the  staff  of  a  gen- 
eral, who  was  entitled  to  such  military 
secretary  only  so  long  as  he  retained 
his  rank  as  such  general,  could  not  be 
placed  on  the  retired  list,  because  of 
the  fact  that  such  appointment  as  mil- 
itary secretary  had  been  terminated  by 
the  retirement  of  the  general  to  whose 
staff  he  had  been  appointed,  and  he 
was  consequently  no  longer  on  the  army 
list  This  opinion  was  reaffirmed  in 
(1881)  17  Op.  Atty.  Gen.  9. 

Status  of  retired  officers  in  gonerald— 
An  officer  placed  on  the  retired  list  is 
still  an  officer  of  the  United  States, 
There  is  a  clear  distinction  between  of- 
ficers retired  from  active  service,  whose 
names  remain  on  the  Army  Register, 
and  those  wholly  retired,  whose  names 
are  dropped  from  the  Register,  and 
who  are  no  longer  officers  of  the  Unit- 
ed States.  In  re  Winthrop  (1895)  31 
Ot  CI.  35. 

Cited  without  definite  application, 
Remey  ▼.  U.  S.  (1898)  33  Ct  CL  218. 

(8819) 


Digitized  by 


Google 


§  2046  THE  ARMY  (Tit.  14 

§  2046.  (R.  S.  §  1244.)     Retirement  after  45  years  or  at  the  age 
of  62. 
When  any  officer  has  served  forty-five  years  as  a  commissioned 
officer,  or  is  sixty-two  years  old,  he  may  be  retired  from  active  serv- 
ice at  the  discretion  of  the  President. 

Act  July  17,  1862,  c.  200,  §  12,  12  Stat.  596. 

Officers  were  to  be  retired  when  64  years  of  age,  by  a  provision  of  Act  June 
18,  1882,  c  254,  {  1,  post,  |  2047. 

Notes  of  Deeiaioiifl 

Refnstatementd— An  army  officer  who  may  lawfully  be  filled.     (1869)  13  Op. 

has  been  retired  from  active  service  by  Atty.  Gen.  fi^.    He  cannot  be  reinstated 

the  President  under  this  section  cannot  by  an  order  of  the  President,   though 

be  reinstated  on  the  active  list,  except  the  vacancy  caused  by  his  retirement 

by  a  new  appointment  with  the  advice  may  not  have  been  filled.     (1870)   13 

and  consent  of  the  senate,  and  where  Op.  Atty.  Gen.  209. 
vacancies  on  the  active  list  exist  which 

§  2047.  (Act  June  30,  1882,  c.  254,  §  1.)     Retirement  upon  officer's 

own  application  after  40  years'  regular  or  volunteer  service; 

retirement  at  age  of  64. 
On  and  after  the  passage  of  this  act  when  an  officer  has  served 
forty  years  either  as  an  officer  or  soldier  in  the  regular  or  volunteer 
service,  or  both,  he  shall,  if  he  make  application  therefor  to  the 
President,  be  retired  from  active  service  and  placed  on  the  retired 
list,  and,  when  an  officer  is  sixty-four  years  of  age,  he  shall  be  re- 
tired from  active  service  and  placed  on  the  retired  list.  (22  Stat. 
118.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  the  Army  in  the 
Army  appropriation  act  for  the  fiscal  year  1883,  cited  above. 

The  retirements  provided  for  by  this  act  were  to  be  in  addition  to  those  pre- 
viously authorized  by  law,  by  Act  March  3,  1883,  c.  93,  §  1,  post,  §  2048. 

A  further  proviso  annexed  to  the  same  appropriation  act,  authorizing  the 
honorable  discharge  of  any  officer  supernumerary  to  the  permanent  organiza- 
tion of  the  Army,  is  set  forth  post,  §  2048. 

Special  temporary  provisions  for  the  selection  of  two  brigadier-generals  of 
Volunteers  to  be  brigadier-generals  of  the  Regular  Army,  and  their  retirement, 
and  for  the  selection  from  the  retired  list  of  an  officer  of  the  Regular  Army 
not  above  the  rank  of  brigadier-general,  to  be  major-general  on  the  retired  list, 
were  made  by  Act  Feb.  2,  1901,  c.  192,  §  33,  31  Stat  756. 

Special  provisions  relating  to  the  retirement  of  officers  of  various  staff  corps 
and  departments,  etc.,  were  made  in  connection  with  provisions  for  the  organi- 
zation and  composition  of  the  particular  corps  or  department,  etc,  ante,  §{ 
1764-1876. 

Provisions  placing  professors  of  the  Military  Academy  on  the  same  footing, 
as  to  retirement  from  active  service,  as  officers  of  the  Army,  were  made  by 
R.  S.  §  1333.  post,  §  2257. 

The  age  limit  for  retirement  of  paymasters*  clerks  was  made  the  same  as  for 
retirement  of  commissioned  officers  of  the  Army,  by  a  provision  of  Act  Aug. 
24,  1912,  c.  391,  §  1,  post,  §  2051. 

Provisions  for  retirement  of  officers  of  Philippine  Scouts  were  made  by 
Act  June  3,  1916,  c.  134,  |  26,  post,  §  2049a. 

Officers  of  the  Reserve  Officers*  Corps  and  temporary  second  lieutenants 
in  the  Regular  Army  are  not  entitled  to  be  retired  or  to  retired  pay  by  pro- 
visions of  Act  June  3,  1916,  c  134,  §§  38,  53,  ante,  §§  1881b,  1881q. 

In  determining  the  relative  rank  and  the  right  to  retirement  of  an  officer 
of  the  Regular  Army  active  duty  performed  by  him  while  serving  in  the  Offi- 
cers* Reserve  Corps  shall  not  be  reckoned,  by  a  provision  of  Act  June  3, 
1916,  c  134,  I  39,  ante,  {  1881c 

Ifotes  of  Deeisiona 

Offloers  aerving  in  volunteer  armyd—  64  years  of  age,  temporarily  serving 

The  volunteer  service  contemplated  by  under  a  volunteer  commission,  may  be 

this   section    (and  other   prior   similar  retired     under    this     section,    without 

acts)  was  clearly  the  volunteer  service  afitecting   his   status   in    the   volunteer 

of  the  civil  war.  and  cannot  be  held  to  service.    This  section  does  not,  however, 

be  prospective,  and  to  have  anticipated  apply  to  a  volunteer  officer,  not  being 

a  new  volunteer  service.     (1899)  22  Op.  In  the  regular  army,  who  is  64  years  of 

Atty.  Gen.  199.  age.      (1898)   22  Op.  Atty.   Gen.  176; 


An  officer  of  the  regular  army  who  is      (1899)  Id.  199. 
(3820) 
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Expert    aeooHntantw— An    expert    ac-  the  United  States  conferring  the  priv- 

coimtant  in  the  inspector  general's  de-  ilege    of   retirement      (1911)    29   Op. 

partment  is  not  entitled  to  be  placed  on  Atty.  Gen.  249. 
the  retired  list  on  the  ground  that  he 

has  reached  the  age  of  64  years,  be-  Cited    without    definite    applicatioii, 

cause  he  is  not  an  officer  of  the  army  U.  S.  v.  Mills  (1905)  25  Sup.  Ot.  434. 

within  the  meaning  of  the  statutes  of  436,  197  U.  S.  223,  49  L.  Ed.  732. 

§  2048.  (Act  March  3,  1883,  c.  93,  §  1.)  Retirements  under  Act 
June  30,  1882,  additional  to  those  theretofore  authorized. 
Nothing  contained  in  the  act  making  appropriations  for  the  sup- 
port of  the  Army  for  the  fiscal  year  ending  June  thirtieth,  eighteen 
hundred  and  eighty-three,  approved  June  thirtieth,  eighteen  hun- 
dred and  eighty-two,  shall  be  so  construed  as  to  prevent,  limit, 
or  restrict  retirements  from  active  service  in  the  Army,  as  author- 
ized by  law  in  force  at  the  date  of  the  approval  of  said  act,  retirements 
under  the  provisions  of  said  act  of  June  thirtieth,  eighteen  hundred 
and  eighty-two,  being  in  addition  to  those  theretofore  authorized  by 
law.    (22  Stat.  457.) 

This  was  a  proviso  annexed  to  the  appropriation  act  for  the  pay  of  the  Army 
in  the  Army  appropriation  act  for  the  fiscal  year  1884,  cited  above. 

The  provisions  of  Act  June  30,  1882,  c.  254,  §  1,  mentioned  in  this  section, 
are  set  forth  ante,  §  2047. 

Transfers  from  the  limited  to  the  unlimited  list,  of  retired  oflScers  who  at- 
tain the  age  of  64  years,  were  provided  for,  and  the  number  of  officers  on  the 
Umited  list  was  fixed,  by  Act  Feb.  16,  1891,  c.  238.  post,  §  2073. 

§  2049.  (Act  June  22,  1910,  c.  312,  as  amended,  Act  March  4,  1911, 
c.  252.)     Retirement  of  officers  of  Medical  Reserve  Corps. 

Any  officer  of  the  Medical  Reserve  Corps  who  shall  have  reached 
the  age  of  seventy  years,  and  whose  total  active  service  in  the 
Army  of  the  United  States,  Regular  or  Volunteer,  as  such  officer, 
and  as  contract  or  acting  assistant  surgeon,  and  as  an  enlisted  man, 
shall  equal  forty  years,  may  thereupon,  in  the  discretion  of  the 
President,  be  placed  upon  the  retired  list  of  the  Army  with  the 
rank,  pay,  and  allowances  of  a  first  lieutenant.  (36  Stat.  580.  36 
Stat.  1348.) 

This  was  an  act  entitled  "An  act  providing  for  the  retirement  of  certain 
medical  officers  of  the  Army." 

This  act,  as  originally  enacted,  contained,  after  the  words  "enlisted  man," 
the  words  "in  the  war  of  the  rebellion."  They  were  stricken  out  by  amend- 
ment by  Act  March  4,  1911,  c.  252,  cited  above. 

§  2049a.  (Act  June  3,  1916,  c.  134,  §  26.)  Retirement  of  officers  of 
Philippine  Scouts. 
Captains  and  lieutenants  of  Philippine  Scouts  who  are  citizens  of 
the  United  States  shall  hereafter  be  entitled  to  retirement  under 
the  laws  governing  the  retirement  of  enlisted  men  of  the  Regular 
Army,  except  that  they  shall  be  retired  in  the  grade  held  by  them  at 
the  date  of  retirement,  shall  be  entitled  to  retirement  for  disability 
under  the  same  conditions  as  officers  of  the  Regular  Army,  and 
that  they  shall  receive,  as  retired  pay,  the  amounts  allowed  by  law, 
as  retired  pay  and  allowances,  of  master  signal  electricians  of  the 
United  States  Army,  and  no  more :  Provided,  That  double  time  for 
service  beyond  the  continental  limits  of  the  United  States  shall  not 
be  counted  for  the  purposes  of  this  section  so  as  to  reduce  the 
actual  period  of  service  below  twenty  years :  Provided  further,  That 
former  officers  of  the  Philippine  Scouts  who,  because  of  disability 
occasioned  by  wounds  received  in  action,  have  resigned  or  been 
discharged  from  the  service,  or  who  have  heretofore  served  as  such 
for  a  period  of  more  than  five  years  and  have  been  retired  as  en- 
listed men,  shall  be  placed  upon  the  retired  list  as  officers  of  Philip- 
pine Scouts  and  thereafter  receive  the  retired  pay  and  allowances 
provided  by  this  section  for  other  officers  of  Philippine  Scouts :  And 
provided  further  That  any  former  officer  of  Philippine  Scouts  who 
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vacated  his  office  in  the  Philippine  Scouts  by  discharge  or  resigna- 
tion on  account  of  disability  contracted  in  the  line  of  duty  and  who 
was  subsequently  retired  as  an  enlisted  man,  except  any  former 
officer  of  Philippine  Scouts  who  has  been  retired  as  an  enlisted  man 
by  special  Act  of  Congress,  shall  be  transferred  to  the  retired  list 
created  by  this  section  and  shall  thereafter  receive  the  retired  pay 
and  allowances  authorized  by  this  section,  and  no  more.  Officers 
of  Philippine  Scouts  retired  under  the  provisions  of  this  section 
shall  not  form  part  of  the  limited  retired  list  now  authorized  by 
law.    (39  Stat.) 

This  was  sectioii  26  of  "An  act  for  making  farther  and  more  effectual  pro- 
vision for  the  national  defense,  and  for  other  purposes,"  cited  above. 

§  2049b.  (Act  March  4,  1915,  c.  167,  §  6.)     Retirement  of  certain 
Army  and  Navy  officers  detailed  for  duty  with  Isthmian  Canal 
Commission. 
At  any  time  after  the  passage  of  this  Act  any  officer  of  the  Army 
or  Navy  to  be  benefited  by  the  provisions  of  this  Act  may,  on  his 
own  application,  be  retired  by  the  President  at  seventy-five  per  cen- 
tum of  the  pay  of  the  rank  upon  which  he  is  retired.    (38  Stat.  1191.) 

This  was  section  6  of  an  act  entitled  "An  act  to  provide  for  recognizing  the 
aervices  of  certain  officers  of  the  Army,  Navy,  and  Public  Health  Service  for 
their  services  in  connection  with  the  construction  of  the  Panama  Canal,  to 
extend  to  certain  of  such  officers  the  thanks  of  Congress,  and  for  other  pur- 
poses," cited  above. 

The  Army  and  Navy  officers  referred  to  in  tliis  section  are  enumerated  in 
the  other  sections  of  the  act 

See  notes  to  §  4  of  the  act,  ante,  8  1899e. 

§  2050.  (Act  March  3,  1911,  c.  209.)     Retirement  of  veterinarians. 

Hereafter  so  much  of  section  twenty,  of  the  Act  approved  Feb- 
ruary second,  nineteen  hundred  and  one,  as  provides  that  veterina- 
rians shall  receive  the  pay  and  allowances  of  second  lieutenants, 
mounted,  shall  be  interpreted  to  authorize  their  retirement  under 
the  laws  governing  the  retirement  of  second  lieutenants.  (36  Stat. 
1042.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  veterinarians 
in  the  Army  appropriation  act  for  the  fiscal  year  1912,  cited  above. 

Act  Feb.  2,  1901,  c  192,  §  20,  31  Stat.  753,  mentioned  in  this  section,  was 
superseded  by  Act  June  3,  191(5,  c.  134,  §  16,  ante,  8  1724a,  which  said  sec- 
tion makes  provision  for  retirement  of  veterinarians.  See  said  Act  June  3, 
1916,  c.  134,  S  16,  ante,  §  1724a,  and  notes  thereunder.  See,  also,  notes  to 
§§  1719-1722,  ante. 

§  2051.  (Act  Aug.  24,  1912,  c.  391,  §  1.)     Retirement  of  pa)miaster'8 
clerks;  age  limit. 
Hereafter  the  age  limit  for  the  retirement  of  Army  paymasters' 
clerks  shall  be  the  same  as  the  age  limit  for  the  retirement  of  com- 
missioned officers  of  the  Army.    {37  Stat.  575.) 

This  was  a  proviso  annexed  to  an  appropriation  for  traveling  expenses  of 
paymaster's  clerks  in  the  Army  appropriation  act  for  the  fiscal  year  1913, 
cited  above. 

Paymaster's  clerics  were  to  be  Imown  as  pay  clerks,  by  a  further  provision 
of  section  3  of  this  act,  ante,  §  1779.  But  no  further  appointments  of  pay 
clerks  were  to  be  made,  by  a  provision  of  Act  March  2,  1913,  c.  93,  ante,  | 
1783. 

§  2052.  (Act  June  12,  1906,  c.  3078.)  Length  of  service  in  rank 
above  that  of  colonel  before  retirement. 
Hereafter  no  officer  holding  a  rank  above  that  of  colonel  shall  be 
retired  except  for  disability  or  on  account  of  having  reached  the 
age  of  sixty-four  years  until  he  shall  have  served  at  least  one  year 
in  such  rank.    (34  Stat.  245.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  officers  on  the 
retired  list  in  the  Army  appropriation  act  for  the  fiscal  year  1907,  cited  above. 
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§  2053.  (R.  S.  §  1245.)     Retirement  for  disability. 

When  any  officer  has  become  incapable  of  performing  the  duties 
of  his  office,  he  shall  be  either  retired  from  active  service,  or  wholly 
retired  from  the  service,  by  the  President,  as  hereinafter  provided. 
Act  Aug.  3,  1861,  c.  42,  §  16,  12  Stat.  289. 

Frovisions  for  retirement  of  officers  of  the  Medical  Department,  for  physical 
disability  or  other  disqualification,  on  examination  for  promotion,  were  made 
by  Act  April  23,  1908,  c  150,  {  5,  and  Act  March  3,  1909,  c  252,  ante,  §§ 
1810,  1811. 

Provisions  for  retirement  of  officers  of  Philippine  Scouts  for  disability  are 
contained  in  Act  June  3, 1916,  c  134,  {  26,  ante,  §  2049a. 

Provisions  for  the  retirement  of  officers  in  the  Judge-Advocate-General's 
Department  for  physical  disability  on  examination  for  promotion  are  con- 
tained in  provisions  of  Act  June  3,  1916,  c.  134,  §  8,  ante,  §  1775b. 

Provisions  for  the  transfer  to  the  active  list  of  officers  under  fifty  years  of 
age  and  with  rank  not  above  that  of  captain  retired  for  physical  disability, 
and  for  the  transfer  within  two  years  to  the  active  list  of  any  officer  already 
retired  for  physical  disability,  were  made  by  Act  March  4,  1915,  c.  143,  {  1, 
post,  I  2073a. 

Notes,  of  Deoiiioiifl 

Retirement  in  generalw-^he  depart-  which  make  the  reasonable  fulfillment 

ment  of  the  service  called  retirement  of  his  military  duties  impossible  for  him. 

being  the  creation  of  statute,  he  who  notwithstand^g  an  honest  desire  and 

claims  a  right  in  it  must  depend  for  firm  purpose  on  his  part  to  fully  dis- 

the  measure  of  his  claim  on  the  terms  charge  them.    Even  though  such  officer 

of  the  law.     McBUir  v.  U.  S.   (1884)  display  impatience  or  irritability,   im- 

19  Ct  CL  528.  perfect  control  of  his  temper,  indolence, 

Offloers   within    provisions— Paymas-  indecision,  and  want  of  alertoess  in  the 

ters'  clerks  in  the  army  are  properly  Performance  of  his  duties  to  such  an 

appointed   by    the    Secretary   of   War,  f P"*  "  ^  ^"""^^^  25  ^'^^^^  ^^^ 

and  are  officers  of  the  United  States.  ^«  usefulness  as  an  officer,  he  does  not 

within   the    constitutional   meaning    of  ^''^f}'^  ^^"^^^^^  j>«^ome    incapable 

that   term.     They   are   officers  T  the  ^^   dischargmg    his    duties    in    such    a 

regular  service,  within  the  meaning  of  ?!??^,  "    ^^    ^"/.^^  ^    i!^'!?^^ 

acts  of  Congress  respecting  retirement  <}^>  ^7  Op.  Atty.  Gen.  14;    (1909) 

(1909)  27  Op.  Atty.  Gen.  493.  ^^-  ■^^• 

Grounds  for  retlrement-An  officer  of  —  ^"'/"J  ^"^[^'^  *^  discharge  duty, 

the  army  cannot  be   r«rtired  for  inca-  ^-^he  punishment  of  an  officer  of  the 

padty,  if  he  can  properly  be  brought  to  t^"*^^  ^f""  ''^'^.  ^^"^   ^u    "^S^ff? 

trial  by  court-maVtiia  for  the  sam^  acts  ^   <^"*y    ^^^^    ^,  ^^^.   ^^^''^^ 

or  omissions  which  are  alleged  as  evi-  ^^"/,*^o^^^^*^?.^  r  *  '??'"'^    ^^^ 

dence   of  the  incapacity  justifying  his  <^^^^  ^7  Op.  Atty.  Gen.  14. 

retirement     (1908)  27  Op.  Atty.  Gen.  — •  Objections  to  promotion-— Objec- 

14.  tions  to  the  promotion  of  an  officer  of 

Incapable   of   performing   duties  1?^  ^^^  constitute  no  ground  for  re- 

of  offloe^An  officer  of  the  army,  found  ^*^«  him  from  service^ess  resulting 
by  a  retiring  board,  duly  organked  and  Jf  ^«  *5^  ^^'^^'^^Hr^  ^.^^"^ 
convened,  to  be  'incapable  of  perform-  ^  «^«  above-named  sections.  (1909) 
mg  the  duties  of  his  office,"  may  be,  and  ^7  Op.  Atty.  Gen.  16d. 
ought  to  be,  retired,  without  regard  to  Effect  of  retirement  in  general.— It 
the  causes  which  may  have  led  to  such  was  not  the  intention  of  the  statute  re- 
incapacity  on  his  part.  But  to  be  "in-  lating  to  the  retirement  of  army  officers 
capable*'  the  officer  must  be  either  no  to  place  retired  officers  wholly  out  of 
longer  responsible  for  his  own  actions,  the  service.  Tyler  v.  U.  S.  (1880) 
or  subject  to  infirmities  or  disabilities  16  Ct  CI.  223. 

§  2054.  (R.  S.  §  1246.)     Composition  of  retiring  board. 

The  Secretary  of  War,  under  the  direction  of  the  President,  shall, 
from  time  to  time,  assemble  an  Army  retiring  board,  consisting  of 
not  more  than  nine  nor  less  than  five  officers,  two-fifths  of  whom  shall 
be  selected  from  the  Medical  Corps.  The  board,  excepting  the  of- 
ficers selected  from  the  Medical  Corps,  shall  be  composed,  as  far  as 
may  be,  of  seniors  in  rank  to  the  officer  whose  disability  is  inquired  of. 
Act  Aug.  3,  1861,  c.  42,  §  17,  12  Stat  289. 

Notes  of  Decisions 

Composition  of  boards— This  section  marine  officers  for  inquiry  into  the 
does  not  authorize  the  Secretary  of  cases  of  disabled  officers  of  the  army 
War  or  the  Secretary  of  the  Navy  to  and  of  the  marine  corps.  (1861)  10 
assemble  a  mixed  board  of  army  and      Op.  Atty.  Gen.  116. 
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§  2055.  (R.  S.  §  1247.)     Oath  of  members. 

The  members  of  said  board  shall  be  sworn  in  every  case  to  dis- 
charge their  duties  honestly  and  impartially. 
Act  Aug.  3,  1861,  c.  42,  f  17,  12  Stat  290. 

§  2056.  (R.  S.  §  1248.)     Powers  and  duties. 

A  retiring  board  may  inquire  into  and  determine  the  facts  touch- 
ing the  nature  and  occasion  of  the  disability  of  any  officer  who  ap- 
pears to  be  incapable  of  performing  the  duties  of  his  office,  and 
shall  have  such  powers  of  a  court-martial  and  of  a  court  of  inquiry  as 
may  be  necessary  for  that  purpose. 

Act  Auk.  8.  1861,  c  42,  {  17,  12  Stat  290. 

Notes  of  Decisions 

Waiver  of  Irregularities-— When  an  ings  or  rulings,  he  waives  irregularities, 
officer  appears  before  a  military  board  Carrick  r.  U.  S.  (1889)  24  Ct  CI.  264. 
and  makes  no  objection  to  its  proceed- 

§  2057.  (R.  S.  §  1249.)     Findings.     . 

When  the  board  finds  an  officer  incapacitated  for  active  service, 
it  shall  also  find  and  report  the  cause  which,  in  its  judgment,  has 
produced  his  incapacity,  and  whether  such  cause  is  an  incident  of 
service. 

Act  Aug.  3,  1861,  c  42,  §  17,  12  Stat.  290. 

Notes  of  Decisions 

Effect  of  findings.— The  proceedings  open  to  future  question  as  to  their 
of  a  board  constituted  without  authority  validity.  (1861)  10  Op.  Atty.  Gen.  116. 
and  in  violation  of  that  act  would  be 

§  2058.  (R.  S.  §  1250.)     Revision  by  the  President. 

The  proceedings  and  decision  of  the  board  shall  be  transmitted 
to  the  Secretary  of  War,  and  shall  be  laid  by  him  before  the  Presi- 
dent for  his  approval  or  disapproval  and  orders  in  the  case. 
Act  Aug.  8,  1861,  c.  42.  §  17.  12  Stat.  290. 

Notes  of  Decisions 

Power  of  President  in  general.— The  the  efficiency  of  the  President  as  corn- 
retired  list  of  the  army  is  regulated  by  mander  in  chief,  he  becomes  as  to  that 
positive  law,  being  that  form  of  com-  law  an  executive  officer,  and  is  limited 
pensation  adopted  by  the  government  in  the  discharge  of  his  duty  by  the 
for  those  who  have  spent  their  lives  in  statute.  McBlair  v.  U.  S.  (18S4)  19  Ot 
the  service  of  their  country.  The  pow-  CI.  528. 
er    of    the    President    with    reference 

thereto  is  regulated  alone  by  acts  of         Necessity  of  approval  by  Presidentw— 

Congress,  but  such  regulation  can  in  no  No  officer  can  be  retired  from  the  army 

wise   interfere   with   his   constitutional  "Pon  the  report  of  any  board,  even  if 

power  as  commander  in  chief.    When,  approved  by  the  Secretary  of  ViTar,  ex- 

however,  a  law  is  passed  for  the  regula-  cept  it  is  also  approved  by  the  Pres- 

tion  of  the  army  which  does  not  impair  ident.     (1896)  21  Op.  Atty.  Gen.  385. 

§  2059.  (R.  S.  §  1251.)  Finding  of  disability  by  an  incident  of 
service. 
When  a  retiring  board  finds  that  an  officer  is  incapacitated  for 
active  service,  and  that  his  incapacity  is  the  result  of  an  incident  of 
service,  and  such  decision  is  approved  by  the  President,  said  officer 
shall  be  retired  from  active  service  and  placed  on  the  list  of  retired 
officers. 

Act  Aug.  8,  1861,  c  42,  {  17,  12  Stat.  290. 

Cited    without    definite    application^ 

Steinmetz  v.  U.  S.    (1898)   33  Ct.  CL 
404. 

§  2060.  (R.  S.  §  1252.)     Disability  not  by  an  incident  of  service. 

When  the  board  finds  that  an  officer  is  incapacitated  for  active 
service,  and  that  his  incapacity  is  not  the  result  of  any  incident  of 
service,  and  its  decision  is  approved  by  the  President,  the  officer 
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shall  be  retired  from  active  service,  or  wholly  retired  from  the  service, 
as  the  President  may  determine.     The  names  of  officers  wholly  re- 
tired from  the  service  shall  be  omitted  from  the  Army  Register. 
Act  Aug.  3,  1861,  c  42,  I  17,  12  Stat.  290. 

Notes  of  Deoiiions  "^ 

Retired  from  active  service,  and  wliol-  created  by  statute,  and  the  President's 

iy  retlredd— The  statutes  make  a  clear  authority  therein  is  wholly  dependent 
distinction  between  ofhcers  retired  from  .   upon  the  letter  of  positive  enactment, 

active  service  whose  names  remain  on  The  President  has  the  power,  upon  the 

the  Army  Register  and  those  wholly  re-  report  of  a  retiring  board,  to  retain  the 

tired,  whose  names  are  dropped  from  officer  in  active  service,  retire  him  from 

the  Register  and  who  are  no  longer  of-  active   service,   or   wholly   retire   him. 

ficers  of  the  United  States.    In  re  Win-  Such  power  is  not  a  continuing  one,  and 

throp  (1895)  31  Ct  CI.  35.  is  performed  to  the  extent  of  its  ex- 
istence by  the  one  act  of  the  President, 

Determination  by  Presidents— The  and,  having  once  ^'determined,"  he  can- 
jurisdiction  of  the  President  over  the  not  review  his  decision,  nor  correct  an 
relations  of  an  officer  to  the  army,  and  error  of  judgment  therein.  McBlair  v. 
his  right  to  determine  whether  an  of-  U.  S.  (1884)  19  Ct  CI.  528.  And  see 
ficer  incapacitated  for  service  be  placed  (1888)  19  Op.  Atty.  Gen.  203;  (1878) 
on  the  retired  list,  or  wholly  retired  are  15  Op.  Atty.  Gen.  442. 

§  2061.  (R.  S.  §  1253.)     Officers  entitled  to  a  hearing. 

Except  in  cases  where  an  officer  may  be  retired  by  the  President 
upon  his  own  application,  or  by  reason  of  his  having  served  forty- 
five  years,  or  of  his  being  sixty-two  years  old,  no  officer  shall  be  re- 
tired from  active  service,  nor  shall  an  officer,  in  any  case,  be  wholly 
retired  from  the  service,  without  a  full  and  fair  hearing  before  an 
Army  retiring  board,  if,  upon  due  summons,  he  demands  it. 

Act  Aug.  3,  1861,  c.  42,  §  17,  12  Stat.  290. 

Besides  the  cases  excepted  by  this  section  from  the  provision  thereof  for  a 
hearing,  which  were  the  cases  of  retirement  provided  for  by  R.  S.  §§  1243, 
1244,  ante,  §§  2945,  2046,  retirements  in  other  cases  were  authorized  by  sub- 
sequent provisions  of  Act  June  30,  1882,  c.  254,  §  1,  ante,  §  2047. 

Notes  of  Deoisionfl 

Wholly  retired^— To  be  "wholly  retir-  position,  he  must  be  regarded  as  an  of- 
ed"  is  to  be  put  out  of  the  army  and  ficer  de  facto.  Miller  v.  U.  S.  (1884) 
out   of   office.    Upon  an   order  of  the      19  CJt  CI.  338. 

^hniwkHH^.^^^^^^  F""    *•"«    ^al--    hearing.-When    the 

law  L  io^ft  r^tncy  the'  itS  ^''''^'-'  ^^^'^^'^  ^^^  "<^^«  "P^^  ^' 
^i^Jt  %^}.I^mlr.^^^^^^  report  of  a  retiring  board,  he   there- 

«  nnta?!  l-H.^f'^'lJ^'^.w  nL^n.Hn«  ^y  determines  that  the  officer  has  had 
a  private  citizen.    And  the  nomination      4t-    *„ii    „„j    #„.      v^„^.      **    x*'n 

and  confirmation  of  an  officer  as  the  n%  n^^S^n^p^  ^?^^?^^  ^"'^  ^• 
successor  of  None  **wholly  retired"  op-  ^'  ^'  ^^^^^  ^^  ^^  ^^'  ^^^' 
crate  in  law  to  supersede  the  retired  — -  Remand  to  boardd— This  sec- 
officer,  who  thereby  ceases  to  have  any  tion  does  not  authorize  the  President 
connection  with  the  army.  But  where  to  send  a  case  back  to  a  retiring  board, 
an  officer,  illegally  placed  on  the  re-  if  he  has  once  approved  and  acted  upon 
tired  list  by  the  President,  has  been  its  report  Miller  v.  U.  S.  (1884)  19 
subject  to   the  disqualifications  of  the  Ct  CI.  338. 

§  2062.  (Act  Jime  30,  1882,  c.  254,  §  1.)  Discharge  of  supernu- 
merary  officers. 
Any  officer  who  is  supernumerary  to  the  permanent  organization 
of  the  Army  as  provided  by  law  may,  at  his  own  request,  be  hon- 
orably discharged  from  the  Army,  and  shall  thereupon  receive  one 
year's  pay  for  each  five  years  of  his  service,  but  no  officer  shall 
receive  more  than  three  years'  pay  in  all.    (22  Stat.  118.) 

This  was  one  of  several  provisos  annexed  to  an  appropriation  for  pay  of  the 
Army  in  the  Army  appropriation  act  for  the  fiscal  year  1883,  cited  above. 

Previous  provisions  for  the  discharge  of  supernumerary  officers  with  one 
year's  pay  and  allowances,  contained  in  July  15,  1870,  c.  294,  S  3,  16  Stat. 
317,  were  not  incorporated  in  the  Revised  Statutes.  And  the  provisions  of 
Act  March  3,  1875,  c.  159,  §  2,  18  Stat  497,  that  when  any  such  officers  shall  be 
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reappointed,  such  extra  year's  pay  and  allowances  shall  be  refunded,  may  also 
be  regarded  as  temporary  and  executed. 

The  provision  of  this  act  may  also  have  been  intended  as  temporary  only, 
but  its  language  is  general  and  permanent  in  form. 

Cited    without    definite    application, 
/         U.  S.  V.  MUls  (1905)  25  Sup.  Ct.  434, 
436,  197  U.  S.  223,  49  L.  Ed.  732. 

§  2063.  (R.  S.  §  1254.)     Retired  rank. 

Officers  hereafter  retired  from  active  service  shall  be  retired  upon 
the  actual  rank  held  by  them  at  the  date  of  retirement. 

Act  June  10,  1872,  c.  419.  17  Stat.  378. 

Subsequent  provisions  relating  to  ranic,  pay,  etc,  on  retirement  were  made 
by  Act  March  3,  1875,  c.  178,  §  2,  Act  April  23,  1904,  c  1485,  and  Act  March 
2,  1907,  c.  2511,  post,  K  2064,  2067,  2068. 

The  Chief  of  Coast  Artillery,  when  retired,  is  to  be  retired  with  the  rank, 
pay,  etc.,  authorized  for  a  brigadier-general  on  the  retired  list,  by  a  provi- 
sion of  Act  Jan.  25,  1907,  c.  397,  §  2,  ante,  §  1728. 

Other  special  provisions  relating  to  the  retirement  of  officers  of  various 
staff  corps  and  departments,  etc.,  were  made  in  connection  with  provisions 
for  the  organization  and  composition  of  the  particular  corps  or  department, 
etc.,  ante,  §§  1764-1876. 

The  President  is  authorized  to  appoint  to  the  grade  of  major  general  any 
brigadier  general  on  the  retired  list  having  certain  specified  qualifications, 
and  to  place  on  the  retired  list  with  rank  and  pay  of  one  grade  above  that 
actually  held  by  such  officer  at  the  time  of  his  retirement  any  officer  on  the 
retired  list  having  certain  specified  qualifications,  by  provisions  of  Act  March 
4,  1915,  c.  143,  S  1,  post,  §  2068a.  He  is  also  authorized  to  appoint  to  the 
grade  of  brigadier  general  any  colonel  on  the  retired  list  having  certain  speci- 
fied qualifications,  by  a  provision  of  Act  Aug.  29,  1916,  c.  418,  |  1,  post,  | 
2068b.  He  is  also  authorized  to  appoint  to  the  grade  of  major  ge^ieral  any 
brigadier  general  on  the  retired  list  having  certain  specified  qualifications, 
by  a  further  provision  of  said  Act  Aug.  29,  1916,  c.  418,  §  1,  post,  §  2068c. 
He  is  also  authorized  to  appoint  to  the  grade  of  major  general  any  officer 
on  the  retired  list  having  certain  specified  qualifications,  by  a  further  provi- 
sion of  said  Act  Aug.  29,  1916,  c.  418,  §  1,  post,  §  206Sd. 

In  time  of  war  retired  officers  employed  on  active  duty  are  to  receive  the 
full  pay  and  allowances  of  their  grades  by  a  provision  of  Act  June  3,  1916, 
c.  134,  §  24,  post,  §  2075. 

Retired  officers  employed  on  active  duty  are  to  receive  the  rank,  pay,  and 
allowances  of  the  grade,  not  above  that  of  major,  that  they  would  have  at- 
tained in  due  course  of  promotion  if  they  had  remained  on  the  active  list 
for  a  period  beyond  the  date  of  their  retirement  equal  to  the  total  amount 
of  time  during  which  they  have  been  detailed  on  active  duty  since  their  re- 
tirement, by  a  further  provision  of  Act  June  3,  1916,  c  134,  §  24,  post,  { 
*  2080a. 

Retired  officers,  above  the  grade  of  major,  assigned  to  active  duty,  are  to 
receive  their  full  retired  pay,  and  no  further  pay  and  allowances,  with  a  pro- 
viso that  a  colonel  or  lieutenant-colonel  so  assigned  shall  receive  the  full  pay 
and  allowances  of  a  major  on  the  active  list,  by  provisions  of  Act  March  2, 
1905,  c  1307,  post,  §  2080. 

Notes  of  Deoiaiona 

Rank  on  retirement-— Under  Act  July  v.  U.  S.  (1882)  2  S.  Ct.  551,  107  U.  S. 

28^  1866,  c  299,  14  Stat  337,  a  colonel  414,  27  L.  Ed.  542. 

of  cavalry  was  retired,  with  the  rank  An  army  officer  who  accepts  a  recess 

and  pay  of  a  major  general     By  Act  promotion,  and  thereafter  becomes  elig- 

March  3,  1875,  c.  178,  18  Stat  512,  his  ible  for  retirement  by  reason  of  age,  be- 

retired  rank  and  pay  were  reduced  to  fore  the  adjournment  of  Congress,  and 

those  of  a  brigadier  general.    Held,  that  before  the  appointment  is  acted  upon  by 

his  retired  rank  of  major  general  did  tbe  Senate,  is  entitled  to  the  rank  of 

not  confer  on  him  the  office  of  a  major  ^^^  ^^"^  appointment  on  his  retirement 

general,  and  that  congress  had  power  to  (1912)   29  Op.  Atty.   Gen.  598. 

change  his  retired  rank  and  pay.    Wood  Cited    without    definite     application, 

Remey  v.  U.  S.  (1898)  33  Ct  CI.  2ia 

§  2064.  (Act  March  3,  1875,  c.  178,  §  2.)     Rank  and  pay  on  retire- 
ment for  disability  from  wounds  received  in  action. 

All  officers  of  the  Army  who  have  been  heretofore  retired  by 
reason  of  disability  arising  from  wounds  received  in  action  shall 
be  considered  as  retired  upon  the  actual  rank  held  by  them,  whether 
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in  the  regular  or  volunteer  service,  at  the  time  when  such  wound 
was  received,  and  shall  be  borne  on  the  retired  list  and  receive  pay 
hereafter  accordingly ;  and  this  section  shall  be  taken  and  construed 
to  include  those  now  borne  on  the  retired  list  placed  upon  it  on  ac- 
count of  wounds  received  in  action :  Provided,  That  no  part  of  the 
foregoing  act  shall  apply  to  those  officers  who  had  been  in  service 
as  commissioned  officers  twenty-five  years  at  the  date  of  their  re- 
tirement ;  nor  to  those  retired  officers  who  had  lost  an  arm  or  leg, 
or  has  an  arm  or  leg  permanently  disabled  by  reason  of  resection, 
on  account  of  wounds,  or  both  eyes  by  reason  of  wounds  received 
in  battle ;  and  every  such  officer  now  borne  on  the  retired  list  shall 
be  continued  thereon  notwithstanding  the  provisions  of  section  two 
chapter  thirty-eight  act  of  March  thirty,  eighteen  hundred  and  sixty- 
eight  ;  and  be  it  also  provided  that  no  retired  officer  shall  be  affected 
by  this  act,  who  has  been  retired  or  may  hereafter  be  retired  on  the 
rank  held  by  him  at  the  time  of  his  retirement.     (18  Stat.  512.) 

Section  1  of  this  act  related  to  the  rank  and  pay  on  retirement  of  General 
Samuel  W.  Crawford. 

Act  March  30,  1868,  c.  38,  f  2,  referred  to  in  this  section  providing  that  any 
officer  of  the  Army  or  Navy  who  shonld  accept  or  hold  any  appointment  in 
the  diplomatic  or  consular  service  should  be  considered  as  having  resigned, 
was  incorporated  in  R.  S.  §  1223,  ante,  %  1994. 

The  pay  of  any  officer  retained  on  the  retired  list  under  this  act  was  not  to 
be  suspended  or  withheld,  notwithstanding  he  accepted  and  held  a  diplomatic 
or  consular  office,  by  a  provision  of  Act  March  3,  1891,  c  540,  post,  |  2065. 


Notes  of  Deoisioiui 


Construction  of  section  in  generain— 
This  section  should  be  construed  to 
have  a  prospective  effect  only.  (1890) 
19  Op.  Atty.  Gen.  609. 

Wounds  received  in  battie.— An  ag- 
gravation of  a  disease  from  jolting  in 
a  saddle  during  active  service  is  not 
'^wounds  received  in  battle"  (Act  July 
28, 1866,  §  32, 14  Stat.  337).  (1881)  17 
Op.  Atty.  Gen.  7. 

—  Decision  of  examining  board  as 
to^^The  opinion  and  recommendation 
of  an  examining  board,  made  under  a 
misconception  of  the  law,  cannot  con- 
trol distinct  statutory  provisions,  lim- 
iting retirements  to  instances  where 
the  disability  was  ''occasioned  by 
wounds  received  in  battle."  (1881)  17 
Op.  Atty.  Gen.  7. 

—  Arm  or  ieg  permanently  disabied 
by  resectionw— The  word  "resection,"  as 
used  in  the  first  proviso  to  this  sec- 
tion, is  a  surgical  term,  signifying  the 
removal  by  excision  of  dead  or  diseas- 
ed bone — more  especially  the  removal 
of  such  bone,  in  that  way,  from  the 
articular  extremities  or  the  unconsoli- 
dated extremities  of  fractured  bones. 
In  order  to  bring  a  case  within  the 
terms  of  the  proviso,  the  essential  cir- 
cumstances required  are:  (1)  A  previ- 
ous wound,  causing  some  portion  of  the 
bone  to  become  diseased  or  dead;  (2) 
thereby  necessitating  a  cutting  off  and 
removal  of  the  dead  or  diseased  part, 
which  is  accomplished;  (3)  whereby  the 
Umb  is  permanently  disabled.  It  is 
sufficient  if  the  disability  is  in  part  ap^- 
proximately  attributable  to  the  resec- 
tion,   though    this   be    proportionately 


less  than  what  is  due  to  other  contrib- 
utory causes.  (1876)  15  Op.  Atty. 
Gen.  83. 

A  partial  resection  of  an  arm  or  leg 
on  account  of  wounds  received  in  bat- 
tle, where  the  operation  is  followed  by 
permanent  disability  of  the  limb,  and 
the  disability  is  partly  owing  to  such 
operation,  suffices  to  bring  a  case  with- 
in the  proviso.  (1877)  15  Op.  Atty. 
Gen.  199. 

Where  an  officer  was  permanently 
disabled  of  a  limb  mainly  from  the  ef- 
fects of  a  wound  received  in  battle,  and 
a  doubt  exists  whether  part  of  the  dis- 
ability, at  least,  was  not  caused  by  a 
resection  on  account  of  the  wound, 
such  officer  is  entitled  to  the  benefit  of 
the  doubt,  upon  the  ground  that  this 
section,  operating  as  it  does  to  take 
away  rights  previously  granted  by  law, 
should  not  be  made  to  affect  those  as 
to  whom  its  application  is  doubtfuL 
(1876)  15  Op.  Atty.  Gen.  83. 

—  Every  such  offlcern— The  words 
"every  such  officer,"  as  used  in  the  first 
proviso  of  this  section,  cover  all  re- 
tired officers  who  are  included  within 
the  preceding  part  of  the  same  proviso, 
but  do  not  apply  to  others.  (1877)  15 
Op.  Atty.  Gen.  407. 

Change  in  ranlc^The  retirement  of 
a  colonel  of  cavalry  in  June,  1868,  un- 
der Act  July  28,  1866,  c.  299,  §  32,  14 
Stat.  337,  with  the  rank  and  retired 
pay  of  a  ma^jor  general,  because  that 
was  the  rank  of  the  command  held  by 
him  when  he  was  wounded,  did  not 
confer  on  him  the  office  of  a  major 
general,   and    Congress   had   power   to 
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change   his   retired   rank   and   pay    to  Officer  accepting  or  holding  diplomat- 

those  of  a  brigadier  general  under  this  lo  or  consular  office.— See  notes  to  | 

section,  that  being  the  actual  rank  held  191H,  ante. 

by  hira  when  he  was  wounded.     Wood  Cited     witliout     definite     application, 

V.  U.  S.  (1882)  2  Sup.  Ct.  551,  654,  107  Badeau  v.  U.  S.  (1889)  9  Sup.  Ct.  579, 

U.  S.  414,  27  L.  Ed.  542.  582,  130  U.  S.  439,  32  L.  Ed.  997. 

§  2065.  (Act  March  3,  1891,  c.  540,  §  1.)     Pay  of  officers  retained  on 
retired  list  notwithstanding  acceptance  of  diplomatic  or  con- 
sular office. 
The  accounting  officers  of  the  Treasury  are  hereby  directed  not 
to  suspend  or  withhold  the  pay  of  any  retired  officer  of  the  Army 
whose  name  was  upon  the  retired  list  prior  to  the  passage  of  the 
act  of  March  third,  eighteen  hundred  and  seventy-five,  and  having 
lost  an  arm  or  leg,  or  having  an  arm  or  leg  permanently  disabled 
by  reason  of  resection  on  account  of  wounds  or  having  lost  both 
eyes  by  reason  of  wounds  received  in  battle  has  been  retained  upon 
said  list  by  the  Secretary  of  War  in  obedience  to  the  act  of  March 
third,  eighteen  hundred  and  seventy-five  notwithstanding  such  officer 
accepted  and  held  a  diplomatic  or  consular  office.     (26  Stat.  872.) 
This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1891,  cited  above. 

Act  March  3,  1875,  c.  178,  §  2,  referred  to  in  this  provision,  authorizing 
the  continuance  on  the  retired  list  of  officers  borne  thereon,  notwithstanding 
provisions  incorporated  in  R.  S.  §  1223,  ante,  §  1994,  that  any  officer  of  the 
Army  who  accepts  or  holds  any  appointment  in  the  diplomatic  or  consular 
service  shall  be  considered  as  having  resigned  his  place  in  the  Army,  is  set 
forth  ante,  |  2064. 

§  2066.  (Act  April  23,  1904,  c.  1485.)  Rank  and  pay  on  retirement 
of  officers  who  served  with  credit  during  the  civil  war. 
Any  officer  of  the  Army  below  the  grade  of  brigadier-general 
who  served  with  credit  as  an  officer  or  as  an  enlisted  man  in  the 
regular  or  volunteer  forces  during  the  civil  war  prior  to  April  ninth, 
eighteen  hundred  and  sixty-five,  otherwise  than  as  a  cadet,  and  whose 
name  is  borne  on  the  official  register  of  the  Army,  and  who  has  hereto- 
fore been,  or  may  hereafter  be,  retired  on  account  of  wounds  or  dis- 
ability incident  to  the  service,  or  on  account  of  age  or  after  forty  years' 
service,  may,  in  the  discretion  of  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  be  placed  on  the  retired  list  of  the  Army 
with  the  rank  and  retired  pay  of  one  grade  above  that  actually  held  by 
him  at  the  time  of  retirement :  Provided,  That  this  Act  shall  not  apply 
to  any  officer  who  received  an  advance  of  grade  since  the  date  of  his 
retirement  or  who  has  been  restored  to  the  Army  and  placed  on  the  re- 
tired list  by  virtue  of  the  provisions  of  a  special  Act  of  Congress. 
(33  Stat.  264.) 

This  was  a  provision  following  an  appropriation  for  pay  of  officers  on  the 
retired  list  in  the  Army  appropriation  act  for  the  fiscal  year  1905,  cited  above. 

A  further  provision  of  the  same  act  for  assignment  of  retired  officers  to 
active  duty  of  various  kinds,  with  full  pay  and  allowances,  is  set  forth  post. 
§  2078. 

A  subsequent  provision  for  retirement  of  officers  holding  the  rank  of  briga- 
dier-general, who  served  during  the  civil  war,  was  made  by  Act  March  2, 
1907,  c.  2.511,  post,  S  2067. 

Other  provisions  for  the  advancement  in  rank  of  retired  officers  are  con- 
tained in  Act  March  4,  1915,  c.  143,  §  1,  post,  f  2068a,  and  Act  Aug.  1,  1916, 
c  418,  §  1,  post,  §§  2068b~2068d. 

Notes  of  Deoisions 

Increased  rank  and  pay.— Army  offi-  pay  by  the  executive  under  this  sec- 

cers  on  the  retired  list  hold  public  of-  tion  may  be  paid  at  the  advanced  rate 

fice;   but  the  advancement  of  a  retired  before  the  Senate  has  consented  to  the 

army  officer,  as  authorized  by  this  sec-  advancement,    not   decided.     (1904)   26 

tion,  does  not  create  an  office,  and  is  ^P*   -A.tty.   Gen.    185;    (1905)   Id.   312. 

not  accomplished  by  an  exercise  of  the  —  Officers  entitled  In  general.— Of- 

appointing   power.     As   to   whether   a  ficers  of  the  army   retired   under   the 

retired   officer   advanced   in    rank   and  provisions   of   section   1891,  ante,  for 
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physical  disability  contracted  in  the  and  confirmed  by  the  Senate  on  De- 
line  of  duty,  are  entitled,  in  the  discre-  cember  16,  1904,  "to  date  from  April 
tion  of  the  President,  by  and  with  the  23,  1904,"  are  entitled,  respectively,  to 
consent  of  the  Senate,  to  the  promo-  the  pay  of  the  higher  grade  to  which 
tion  permitted  by  this  section.  (1909)  they  have  been  promoted,  from  the 
27  Op.  Atty.  Gen.  212,  reversing  (1904)  date  of  this  section,  viz.  April  23,  1904. 
25  Op.  Atty.  Gen.  158.  (1904)  25  Op.  Atty.  Gen.  209. 

Contract  8urfleoii8.-**The   regu-         officers     deceased.-The    Presi- 

lar  or  volunteer  forces,     mentioned  in  ^^^^  ^^^y  g^^^j  ^o  the  Senate  for  ap- 

this   section,   mclude   only    those   who,  ^^^^^  ^f  j^jg  action  the  names  of  offi- 

by  regular   appointment   in   the   usual  ^.^^   ^^  ^^^  ^.^^ired  list  of  the  army 

way,   or,   by   regular   enlistment,  were  nominated  by  him  for  advancement  un- 

members   of  the   regular  or  volunteer  ^^^  ^^^^  g^^^^^^^  ^f^^^  the  adjournment 

army;  that  IS  to  say.  only  those  who  ^^   ^^^  ^^^   session  of  Congress,   but 

had  the  fuU  and  ordinary  status  of  a  ^j^^  ^j^^  before  the  convening  of  the 

soldier  are  mduded.  JMilitary  status.  present  session,  and,  upon  approval  by 

whether  that  of  an  officer  or  of  an  en-  ^^^g    Senate,    the   personal    representa- 

hsted  man,  is  an  office,  or  fundamental-  ^.^^g  ^^  ^^  deceased  officers  will  be  en- 

ly  like  one,  as  distmguished  from  mere  ^^^^  ^  receive  the  advanced  pay  due 

employment)  by  the  govemment^under  ^^^^^  officers  without  further  action  by 

contract     Contract   surgeons   did^  not  Congress.     Where,  however,  a  person 

serve  *;m  the  regular  or  volunteer  fore  jg  appointed  to   office  either  during  a 

^?L^'i^''V.*^^jl^^/.''^  Aao  ^^''^'*''-  session  or  in  a  recess  of  the  Senate 
(1909)  27  Op.  Atty.  Gen.  468.  ^^^  ^j^g  before  confirmation,  his  per- 

—  Time  for  reoeivina.^-Officers  of  sonal  representatives  must  be  remitted 
the  army,  retired  under  this  section,  to  Congress  for  the  payment  of  salary 
who  were  duly  nominated  for  promo-  earned  by  such  officer.  (1905)  25  Op. 
tion  by  the  President  for  this  purpose,  Atty.  Gen.  312. 

§  2067.  (Act  March  2,  1907,  c.  2511.)  Rank  and  pay  on  retirement 
of  officers  who  served  with  credit  during  the  civil  war. 
Officers  who  served  creditably  in  the  regular  or  volunteer  forces 
during  the  civil  war  prior  to  April  ninth,  eighteen  hundred  and 
sixty-five,  and  who  now  hold  the  rank  of  brigadier-general  on  the 
active  list  of  the  Army,  having  previously  held  that  rank  for  three 
years  or  more,  shall,  when  retired  from  active  service,  have  the 
rank  and  retired  pay  of  major-general.     (34  Stat.  1163.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  officers  on  the 
retired  list  in  the  Army  appropriation  act  for  the  fiscal  year  1908,  cited  above. 
See  ante,  S  2066,  and  notes  thereunder. 

§  2068.  (Act  March  4,  1911,  c.  266.)  Commissions  to  retired  offi- 
cers of  Army,  Navy,  or  Marine  Corps  advanced  in  rank. 
Commissioned  officers  of  the  Army,  Navy,  and  Marine  Corps  on 
the  retired  list  whose  rank  has  been  or  shall  hereafter  be  advanced 
by  operation  of  or  in  accordance  with  law  shall  be  entitled  to  and 
shall  receive  commissions  in  accordance  with  such  advanced  rank. 
(36  Stat.  1354.) 

This  act  was  entitled  ''An  act  to  authorise  commissions  to  issue  in  the 
cases  of  officers  retired  or  advanced  on  the  retired  list  with  increased  rank." 

A  previous  act,  Act  May  6,  1910,  c.  200,  36  Stat.  347,  containing  a  similar 
provision  relating  to  officers  of  the  Army  only,  was  superseded  by  this  act. 

See  ante,  §  2066,  and  notes  thereunder. 

§  2068a.  (Act  March  4,  1915,  c.  143,  §  1.)     Appointment  to  higher 
grade  of  officers  on  retired  list  who  served  as  officers  of  Volun- 
teers during  the  civil  war. 
That  the  President  be,  and  he  is  hereby,  authorized  to  appoint,  by 
and  with  the  advice  and  consent  of  the  Senate,  any  brigadier  gener- 
al of  the  Army  on  the  retired  list  who  has  held  the  rank  and  com- 
mand of  major  general  of  Volunteers  and  performed  the  duties  in- 
cident to  that  grade  in  time  of  actual  warfare,  and  has  been  honor- 
ably discharged  and  who  served  with  credit  in  the  Regular  or  Vol- 
unteer forces  during  the  Civil  War  prior  to  April  ninth,  eighteen 
hundred  and  sixty-five,  to  the  grade  of  major  general  in  the  United 
States  Army  and  place  him  on  the  retired  list  with  the  pay  of  briga- 
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dier  general  on  the  retired  list;  and  any  officer  now  on  the  retired 
list  of  the  Army  who  served  with  credit  for  more  than  two  years  as 
a  commissioned  officer  of  Volunteers  during  the  Civil  War  prior  to 
April  ninth,  eighteen  hundred  and  sixty-five,  and  who  subsequently 
served  with  credit  for  more  than  forty  years  as  a  commissioned  offi- 
cer of  the  Regular  Army,  including  service  in  command  of  troops  in 
five  Indian  campaigns,  the  War  with  Spain,  and  the  Philippine  in- 
surrection, and  to  whom  the  Congressional  medal  of  honor  for  most 
distinguished  conduct  in  action  has  been  twice  awarded,  and  who 
has  also  been  brevetted  for  conspicuous  gallantry  in  action,  and 
place  him  on  the  retired  list  of  the  Army  with  the  rank  and  retired 
pay  of  one  grade  above  that  actually  held  by  him  at  the  time  of  his 
retirement  from  active  service  in  the  Regular  Army.  (38  Stat. 
1084.) 

This  was  a  provision  of  the  Army  appropriation  act  for   the  fiscal  year 

1916,  cited  above. 

Other  provisions  for  the  advancement  in  rank  of  retired  officers  are  set 
forth  ante.  |  2066,  post,  $§  2068b-2068d. 

§  2068b.  (Act  Aug.  29,  1916,  c.  418,  §  1.)  Appointment  of  colonels 
on  retired  list  to  grade  of  brigacUer  general. 
That  the  President  be,  and  he  is  hereby,  authorized  to  appoint 
any  colonel  of  the  Army  on  the  retired  list  who  before  retirement 
served  more  than  forty-five  years  and  six  months,  including  sixteen 
years  in  the  line  of  the  Army,  who  held  command  in  the  line  or  staff 
over  nine  and  a  half  years,  who  received  campaign  badges  for  serv- 
ice in  four  Indian  campaigns  and  in  the  War  with  Spain  and  the 
Philippine  insurrection,  and  who  was  recommended  by  the  com- 
manding general  in  time  of  war  or  insurrection  for  appointment  to 
the  grade  of  general  officer  in  the  Volunteer  Army,  to  the  grade  of 
brigadier  general  on  the  retired  list:  Provided,  That  such  officer 
did  not  receive  advanced  grade  upon  retirement  nor  has  since  re- 
ceived any  advance  over  the  grade  held  at  the  date  of  retirement. 
(39  Stat.) 

This  was  a  provision  of  the  Army  appropriation  act  for   the  fiscal  year 

1917,  cited  above. 

Other  provisions  for  the  advancement  in  rank  of  retired  officers  are  set 
forth  ante,  §§  2066,  2068a,  and  post,  §§  2068c,  2068d. 

§  2068c.  (Act  Aug.  29,  1916,  c.  418,  §  1.)  Appointment  of  brigadier 
geneiBls  on  retired  list  to  grade  of  major  general. 
That  the  President  be,  and  he  is  hereby,  authorized  to  appoint  to 
the  grade  of  major  general  on  the  retired  list  of  the  Army  any  brig- 
adier general  now  borne  on  said  list  who  served  with  credit  in  the 
Army  throughout  both  the  Civil  War  and  the  War  with  Spain,  as 
well  as  dtiring  the  interval  between  said  wars,  and  who,  being  a 
general  officer,  exercised  with  efliciency  and  gallantry  the  command 
of  a  brigade  or  of  a  higher  unit  in  action  or  in  actual  operations 
against  an  enemy,  and  who  in  consideration  of  services  so  rendered 
was  recommended  to  be  a  major  general.  United  States  Volunteers, 
by  the  commanding  general  of  the  Army,  as  shown  by  the  records 
of  the  War  Department:  Provided,  That  any  brigadier  general  on 
the  retired  list  who  as  senior  colonel  commanded  with  credit  a 
brigade  or  higher  unit  in  the  Civil  War,  though  not  so  recommend- 
ed, may  be  advanced  in  grade  as  authorized  by  this  paragraph  if  he 
fulfills  the  other  requirements  thereof.     (39  Stat.) 

This  was  a  further  provision  of  the  army  appropriation  act  for  the  fiscal 
year  1917,  cited  above. 

Other  provisions  for  the  advancement  in  rank  of  retired  officers  are  set 
forth  ante,  H  2066,  2068a,  2068b,  post,  i  2068d. 
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§  2068d.  (Aci  Aug.  29,  1916,  c.  418,  §  1.)     Appointment  of  officers 

on  retired  list  to  grade  of  major  general. 

That  the  President  be,  and  he  is  hereby,  authorized  to  appoint 

and  place  on  the  retired  list  of  the  Army  with  the  rank  of  major 

general,  any  officer  on  the  retired  list  who  served  not  less  than  one 

.  year  in  the  Regular  or  Volunteer  forces  of  the  United  States  during 

the  Civil  War  prior  to  April  ninth,  eighteen  hundred  and  sixty-five, 

and  who  was  honorably  discharged  therefrom,  who  has  since  served 

not  less  than  forty  years  as  a  commissioned  officer  of  the  Regular 

Army,  and  who  was  the  last  Civil  War  veteran  on  the  active  list  of 

the  Army  for  over  two  years  before  retirement  and  had  ranked 

every  general  officer  on  the  active  list  in  length  of  service  when  he 

retired.     (39  Stat.) 

This  was  a  further  provision  of  the  army  appropriation  act  for  the  fiscal 
year  1917,  cited  above. 

Other  provisions  for  the  advancement  in  rank  of  retired  ofiScers  are  set 
forth  ante,  §§  2066,  2068a-2068c 

§  2068e.  (Act  March  4,  1915,  c.  167,  §  3.)     Advancement  in  rank 
upon  retirement  of  officers  of  Army  and  Navy  detailed  for  duty 
with  Isthmian  Canal  Commission. 
Such  officers  of  the  Army  and  Navy  as  were  detailed  for  duty 
with  the  Isthmian  Canal  Commission  on  the -Isthmus  of  Panama 
for  more  than  three  years,  and  who  shall  not  have  been  advanced  in 
rank  by  any  other  provision  of  this  bill,  shall  be  advanced  one  grade 
in  rank  upon  retirement:   Provided,  That  any  officer  of  the  Army 
or  Navy  now  on  the  retired  list  with  similar  service  shall  be  im- 
mediately advanced  one  grade  in  rank  on  the  retired  list  of  the  Army 
or  Navy.    (38  Stat.  1191.) 

This  was  section  3  of  an  act  entitled  "An  act  to  provide  for  recognizing  the 
services  of  certain  officers  of  the  Army,  Navy,  and  Public  Health  Service  for 
their  services  in  connection  with  the  construction  of  the  Panama  Canal,  to 
extend  to  certain  of  such  officers  the  thanks  of  Congress,  and  for  other  pur- 
poses," cited  above. 

See  notes  to  f  4  of  this  act,  ante,  §  1899e. 

§  2069.  (R.  S.  §  1255.)     Status  of  retired  officers. 

Officers  retired  from  active  service  shall  be  withdrawn  from  com- 
mand and  from  the  line  of  promotion. 

Act  Aug.  3,  1861,  c.  42,  |  16,  12  Stat.  289.  Act  July  17,  1862,  c.  200,  §  12. 
12  Stat  506. 

Notes  of  Decisions 

Effect  of  rati  rem  ent.»An  army  offi-  service  thereby.  U.  S.  v.  Gillmore  (C. 
cer  is  not  discharged  from  service  by  C.  1911)  189  JFed.  761;  Tyler  v.  U.  S. 
Ms  retirement;    nor  is  he  out  of  the       (1880)  16  Gt  CI.  223. 

§  2070.  (R.  S.  §  1256.)  Rights  and  liabilities  of  retired  officers. 
Officers  retired  from  active  service  shall  be  entitled  to  wear  the 
uniform  of  the  rank  on  which  they  may  be  retired.  They  shall 
continue  to  be  borne  on  the  Army  Register,  and  shall  be  subject  to 
the  rules  and  articles  of  war,  and  to  trial  by  general  court-martial 
for  any  breach  thereof. 

Act  Aug.  3,  1861,  c.  42,  %  18,  12  Stat.  290. 

Officers  and  men  on  the  retired  list  were  included  in  the  composition  of  the 
Army,  as  prescribed  by  Act  Feb.  2,  1901,  c.  192,  §  1,  and  the  composition  of 
the  Regular  Army,  as  prescribed  by  Act  June  3,  1914,  c.  134,  §  2,  ante,  §§ 
1717,  1717a. 

Officers  and  men  on  the  retired  list  were  made  subject  to  the  articles  of 
war  by  article  2  thereof,  ante,  §  2308a,  art.  2. 

The  pay  and  allowances  of  retired  officers  were  prescribed  by  R.  S.  §§  1274, 
1275,  post,  §§  2138,  2140. 

The  Secretary  of  War  is  required  to  make  a  list  of  all  officers  of  the  army 
retired  for  disability,  and  to  cause  such  officers  to  be  examined  at  intervals, 
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and  to  assign  them  to  duty  if  found  to  have  recovered  frdfti  such  disability, 
or  able  to  perform  service  of  value  to  the  government  sufficient  to  warrant 
such  action,  by  a  provision  of  Act  Aug.  29,  1916,  c  418,  |  1,  post,  §  2073b. 

Retired  officers  may  be  assigned  to  duty  at  the  Soldiers*  Home,  under  R.  S. 
I  1259,  post,  S  2074. 

The  employment  of  retired  officers  in  time  of  war,  on  active  duty,  other 
than  in  the  command  of  troops,  and,  when  so  employed  to  receive  full  pay 
'  and  allowances  in  their  respective  grades,  was  authorized  by  a  provision  of 
Act  March  2,  1899,  c.  351,  §  7,  30  Stat.  979,  which  said  provision  was  super- 
seded by  provisions  of  Act  June  3,  1916,  c.  134,  |  24,  post,  §  2075. 

Retired  officers  employed  on  active  duty  are  to  receive  the  rank,  pay,  and 
allowances  of  the  grade,  not  above  that  of  major,  that  they  would  have  at- 
tained in  due  course  of  promotion  if  they  had  remained  on  the  active  list  for 
a  period  beyond  the  date  of  their  retirement  equal  to  the  total  amount  of 
time  during  which  they  have  been  detailed  on  active  duty  since  their  retire- 
ment, by  a  further  provision  of  said  Act  June  3,  1916,  c.  134,  S  24,  post,  $ 
2080a. 

Retired  officers,  above  the  grade  of  major,  assigned  to  active  duty,  are  to 
receive  their  full  retired  pay,  and  no  further  pay  and  allowances,  with  a 
proviso  that  a  colonel  or  lieutenant-colonel  so  assigned  shall  receive  the  full 
pay  and  allowances  of  a  major  on  the  active  list,  by  provisions  of  Act  March 
2,  1905,  c  1307,  post,  §  2080. 

But,  by  a  provision  of  Act  June  12,  1906,  c.  3078,  post,  S  2081,  a  colonel 
or  lieutenant-colonel,  assigned  to  active  duty,  is  to  receive  the  same  pay  and 
allowances  as  a  retired  major  would  receive  under  a  like  assignment 

Retired  army  officers  may  be  assigned  to  active  duty  in  charge  of  posts 
temporarily  left  without  garrison,  l^p  a  provision  of  Act  Aug.  29,  1916,  c.  418, 
§  1,  post,  §  2075a. 

The  Adjutant-General  of  the  Militia  of  the  District  of  Columbia  may  be  a 
retired  officer,  by  Act  June  6,  1900,  c.  811,  post,  §  2070. 

Retired  officers  may  be  detailed  for  service  in  connection  with  the  organised 
militia  by  a  provision  of  Act  March  2,  1903,  c.  975,  post,  §  2077. 

The  detail  of  officers  of  the  Army  to  attend  encampments  of,  and  for  duty  in 
connection  with,  the  organized  militia,  was  provided  for  by  Act  Jan.  21,  1903, 
§§  19,  20,  post,  §§  3073,  3074. 

Retired  officers  may  be  assigned  to  active  duty  not  involving  service  with 
troops,  by  a  provision  of  Act  April  23,  1904,  c.  1485,  post,  §  2078. 

Retired  officers  may  be  assigned  to  active  duty  as  members  of  the  board 
of  road  commissioners  for  Alaska,  by  a  provision  of  Act  March  3,  1911,  c 
209,  post,  §  2079. 

Retired  officers  may  be  employed  on  the  river  and  harbor  improvements  of 
the  United  States,  and  may  receive  compensation  therefor,  by  Act  June  3, 
1896,  c.  314,  §  7,  post.  S  3232. 

The  detail  of  retired  officers  as  professors,  instructors,  etc.,  in  educational 
institutions  was  provided  for  by  R.  S.  $  1260,  and  various  amendments  of 
that  section  and  6f  R.  S.  §  1225,  and  additional  provisions  of  other  subse- 
quent acts,  under  Chapter  4  A,  **Military  Instruction  in  Educational  Institu- 
tions," of  this  Title. 

Provisions  for  the  detail  of  officers  of  the  Array,  either  active  or  retired, 
not  above  the  grade  of  colonel,  for  duty  as  professors  and  assistant  professors 
of  military  science  and  tactics  at  institutions  having  one  or  more  units  of 
the  Reserve  Officers*  Training  Corps,  are  contained  in  Act  June  8,  1916,  c. 
134,  §  45,  ante,  §  1881L 

Retired  officers  are  specifically  excepted  from  the  provision  forbidding  all  per- 
sons holding  an  office,  the  salary  or  annual  compensation  attached  to  which 
amounts  to  $2,500,  from  holding  any  other  lucrative  office,  contained  in  Act 
July  31,  1894,  c.  174,  §  2,  post,  §  3231. 

Provisions  for  detail  to  temporary  duty  with  the  Regular  Army  of  Officers' 
Reserve  Corps  are  made  by  Act  June  3,  1916,  c.  134,  §  38,  ante.  §  1881b. 

Special  provisions  relating  to  the  pay  and  allowances  of  retired  officers 
detailed  for  particular  duties  were  made  in  connection  with  the  provisions 
for  such  details  referred  to  above. 

In  time  of  war  retired  officers  employed  on  active  duty  are  to  receive 
the  full  pay  and  allowances  of  their  grades  by  a  provision  of  Act  June  3, 
1916,  c.  134,  §  24,  post,  §  2075. 

Retired  officers  employed  on  active  duty  are  to  receive  the  rank,  pay,  and 
allowances  of  the  grade,  not  above  that  of  major,  that  they  would  have 
attained  in  due  course  of  promotion  if  they  had  remained  on  the  active  list 
for  a  period  beyond  the  date  of  their  retirement  equal  to  the  total  amount 
of  time  during  which  they  have  been  detailed  on  active  duty  since  their 
retirement,  by  a  provision  of  said  Act  June  3,  1916,  c  134,  §  24,  post,  | 
2080a. 

Retired  officers,  above  the  grade  of  major,  assigned  to  active  duty,  are 
to  receive  their  full  retired  pay,  and  no  further  pay  and  allowances,  with 
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a  proTiso  that  a  colonel  or  lieutenant-colonel  so  assigned  shall  receive  the 
fall  pay  and  allowances  of  a  major  on  the  active  list,  by  provisions  of  Act 
Harch  2,  1905,  c  1307,  post,  §  2080. 

Notes  af  Decisions 


Rights  ii  generals— Persons  who 
served  during  the  rebellion  in  the  army 
of  the  United  States  as  officers  in  the 
volunteer  service,  and  have  been  hon- 
orably mustered  out  of  such  service, 
are  entitled  to  bear  the  official  title, 
and,  upon  occasions  of  ceremony,  to 
wear  the  uniform  of  the  highest  grade 
they  have  held  in  the  volunteer  service. 
(1897)  21  Op.  Atty.  Gen.  579. 

C  cart- martial  .—A  retired  officer  is 
subject  to  trial  by  court-martial,  and 
a  court-martial  has  jurisdiction  of  of- 
fenses committed  after  the  officer  was 


retired.  Runkle  ▼.  U.  S.  (1884)  19  Ct 
a.  396. 

Assignmtnt  of  iiivarneil  retired  pay. 

—The  assignment  of  the  unearned  half 
pay  of  a  retired  army  officer  will  not 
be  enforced,  as  against  public  policy; 
he  being  still  subject  to  military  orders, 
under  this  section.  Schwenk  v.  Wyck- 
oflF  (1890)  46  N.  J.  Eq.  560,  20  AtL 
259. 

Cited    withoat    definite    appiioation, 

Badeau  v.  U.  S.  (1889)  9  Sup.  Ct.  579, 
581,  130  U.  S.  439,  32  L.  Ed.  997. 


§  2071.  (R.  S.  §  1257.)     Vacancies  by  retirement. 

When  any  officer  in  the  line  of  promotion  is  retired  from  active 
service,  the  next  officer  in  rank  shall  be  promoted  to  his  place,  ac- 
cording to  the  established  rules  of  the  service;  and  the  same  rule 
of  promotion  shall  be  applied,  successively,  to  the  vacancies  conse- 
quent upon  such  retirement. 

Act  Aug.  3,  1861,  c.  42,  §  16,  12  Stat.  289. 

Cited  without  definite  application, 
Montgomery  v.  U.  S.  (1884)  19  Ct  CL 
370. 

§  2072.  (R.  S.  §  1258.)     Number  on  the  retired  list. 

The  whole  number  of  officers  of  the  Army  on  the  retired  list  shall 
not  at  any  time  exceed  three  hundred,  and  any  less  number  to  be 
allowed  thereon  may  be  fixed  by  the  President  in  his  discretion. 

Act  Aug.  6,  1861,  c.  42,  $  16,  12  Stat.  289.  Act  July  15,  1870,  c  294,  § 
5,  16  Stat  817. 

The  number  of  oflScers  who  might  be  placed  on  the  retired  list  was  fixed 
at  400  by  Act  June  18,  1878,  c.  263,  §  7,  20  Stat  150.  But  by  Act  Feb.  16. 
1891,  c  238,  post,  %  2073,  the  number  was  fixed  at  350,  and  it  was  further 
provided  that  all  officers  who  had  been  placed  on  the  "limited  retired  list** 
should,  when  they  attained  the  age  of  64  years,  be  transferred  therefrom  to  the 
''unlimited  retired  list"  of  officers  retired  by  operation  of  law  because  of  having 
attained  the  age  of  64  years,  as  provided  by  Act  June  30,  1882,  c  254,  $  1, 
ante,  §  2047. 

Nothing  in  the  provision  of  Act  March  2,  1907,  c.  2511,  that  the  office  of 
Lieu  tenant-General  should  cease,  was  to  affect  the  retired  list,  by  a  further 
proviso  annexed  to  said  provision,  ante,  §  2067. 

Officers  of  the  Philippine  Scouts,  retired  as  authorized  by  Act  June  3,  1916, 
c  134.  S  26,  ante,  §  2049a,  are  not  to  form  part  of  the  limited  retired  list  pre- 
scribed by  this  section,  by  a  provision  of  said  §  26. 

Notes  of  Deoisiona 


N amber  on  retired  list.»The  officers 
who  were  placed  upon  the  retired  list 
of  the  army  under  the  authority  given 
by  Act  May  10,  1872,  c.  153,  17  Stat 
96,  Act  March  3,  1875,  c.  187,  18  Stat 
515,  and  Act  June  26,  1876,  c.  144,  19 
Stat  60,  were  to  be  enumerated  as  a 
part  of  the  300  to  which,  by  this  sec- 
tion the  number  upon  the  retired  list 
was  limited.  (1878)  16  Op.  Atty. 
Gen.  26. 

In  determining  whether  the  limit  of 
400,  prescribed  by  Act  June  18,  1878, 
c  263,  I  7,  20  Stat  150,  as  the  number 
of  army  officers  to  be  retired  each 
year,   has   been   reached    or   not,    the 


number  retired  under  section  2047  et 
seq.,  should  always  enter  into  the  com- 
putation. And  it  was  further  held  that 
no  retirement  could  lawfully  be  made 
under  the  laws  existing  prior  to  said 
section  2047  et  seq.,  ante,  when  the 
number  already  on  the  retired  list 
amounted  to  400,  although,  by  retire- 
ments under  said  sections,  the  list  was 
subject  to  temporary  augmentation  be- 
yond the  limit  of  400.  (1882)  17  Op. 
Atty.  Gen.  421. 

Cited    without    definite    application, 

Badeau  v.  U.  S.  (1889)  9  Sup.  Ct  579, 
581,  130  U.  S.  439,  32  L.  Ed.  997. 
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§  2073.  (Act  Feb.  16,  1891,  c.  238.)  Transfers  from  limited  to 
unlimited  list;  number  on  limited  list. 
When  officers  who  have  been  placed  on  the  limited  retired  list 
as  established  by  section  seven,  chapter  two  hundred  and  sixty- 
three,  page  one  hundred  and  fifty,  volume  twenty,  United  States 
Statutes  at  Large,  shall  have  attained  the  age  of  sixty-four  years 
they  shall  be  transferred  from  said  limited  retired  list  to  the  unlim- 
ited list  of  officers  retired  by  operation  of  law  because  of  having 
attained  said  age  of  sixty-four  years.  And  the  limited  retired  list 
shall  hereafter  consist  of  three  hundred  and  fifty  instead  of  four 
hundred,  as  now  fixed  by  law:  Provided,  That  officers  who  have 
been  placed  on  the  retired  list  by  special  authority  of  Congress  shall 
not  form  part  of  the  limited  retired  list  established  by  this  act. 
(26  Stat.  763.) 

This  act  was  entitled  ''An  act  to  transfer  officers  on  the  retired  list  of  the 
Army  from  the  limited  list  to  the  unlimited." 

This  act,  by  providing  that  the  limited  retired  list  should  consist  of  360  in- 
stead of  400,  superseded  that  part  of  section  7  of  Act  June  18,  1878,  c.  263, 
20  Stat.  150,  which  fixed  the  number  of  the  limited  list  at  400;  and  also  in 
effect  superseded  the  provision  of  R.  S.  $  1258,  ante,  §  2072,  which  fixed  the 
number  of  officers  who  might  be  placed  on  the  retired  list  at  300. 
See  ante,  |  2072,  and  notes  thereunder. 

§  2073a.  (Act  March  4,  1915,  c.  143,  §  1.)     Transfer  to  active  list 

of  officers  retired  for  physical  disability  by  action  of  retiring 

board. 
That  hereafter  the  President  be,  and  he  is  hereby,  authorized,  by 
and  with  the  advice  and  consent  of  the  Senate,  to  transfer  to  the  ac- 
tive list  of  the  Army  any  officer  under  fifty  years  of  age  and  with 
rank  not  above  that  of  captain  who  may  have  been  transferred  here- 
tofore or  who  may  be  transferred  hereafter  for  physical  disability 
from  the  active  to  the  retired  list  of  the  Army  by  the  action  of  any 
retiring  board :  Provided,  That  such  officer  shall  be  transferred  to  the 
place  on  the  active  list  which  he  would  have  had  if  he  had  not  been  re- 
tired, and  shall  be  carried  as  an  additional  number  in  the  grade  to  which 
he  may  be  transferred  or  at  any  time  thereafter  promoted :  Provid- 
ed further.  That  such  officer  shall  stand-  a  satisfactory  medical  and 
professional  examination  for  promotion  as  now  provided  for  by  law : 
Provided  further.  That  the  President  be,  and  he  is  hereby,  authoriz- 
ed within  two  years  of  the  approval  of  this  Act,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  to  transfer  to  the  active  list  of  the 
Army  any  officer  who  may  have  been  transferred  heretofore  for 
physical  disability  from  the  active  to  the  retired  list  of  the  Army  by 
the  action  of  any  retiring  board :  Provided,  That  such  officer  shall 
be  transferred  to  the  place  on  the  active  list  which  he  would  have 
had  if  he  had  not  been  retired,  and  shall  be  carried  as  an  additional 
number  in  the  grade  to  which  he  may  be  transferred  or  at  any  time 
thereafter  promoted:  Provided  further.  That  such  officer  shall 
stand  a  satisfactory  medical  and  professional  examination  for  pro- 
motion as  may  be  prescribed  by  the  Secretary  of  War:  Provided 
further.  That  any  officer  who  may  have  already  been  transferred 
from  the  retired  list  to  the  active  list,  shall  receive  the  benefits  of 
this  Act.    (38  Stat.  1068.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1916, 
cited  above. 

See  ante,  §  2070,  and  notes  thereunder. 

§  2073b.  (Act  Aug.  29,  1916,  c.  418,  §  1.)     List  of  officers  on  retired 

list;    examination  of  such  officers;   assignment  to  duty  from 

time  to  time. 

The  Secretary  of  War  shall  make  a  list  of  all  officers  of  the  Army 

who  have  been  placed  on  the  retired  list  for  disability  and  shall 

cause  such  officers  to  be  examined  at  intervals  as  may  be  advisable, 
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and  such  officers  as  shall  be  found  to  have  recovered  from  such  dis- 
abilities or  to  be  able  to  perform  service  o(  value  to  the  Govern- 
ment sufficient  to  warrant  such  action  shall  be  assigned  to  such 
duty  as  the  Secretary  of  War  may  approve.     (39  Stat.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year 
1917,  dted  above. 

See  ante,  f  2070,  and  notes  thereunder. 

§  2074.  (R  S.  §  1259,  as  amended.  Act  Feb.  27,  1877,  c  69,  §  1.) 
Assignment  to  duty. 
Retired  officers  of  the  Army  may  be  assigned  to  duty  at  the  Sol- 
diers' Home,  upon  a  selection  by  the  commissioners  of  that  insti- 
tution, approved  by  the  Secretary  of  War ;  and  a  retired  officer  shall 
not  be  assignable  to  any  other  duty:  Provided,  That  they  receive 
from  the  Government  only  the  pay  and  emoluments  allowed  by  law 
to  retired  officers.  • 

Act  Jan.  21,  1870,  c.  9,  |  2,  16  Stat.  62.  Res.  AprU  6.  1870,  No.  32,  16 
Stat.  372.    Act  Feb.  27,  1877,  c.  69,  §  1,  19  Stat.  243. 

This  section,  as  enacted  in  the  Revised  Statutes,  did  not  contain  the  proviso 
limiting  pay  and  emolnments  set  forth  here.     Said  proviso  was  added  at  the 
end  of  the  section  by  amendment  by  Act  Feb.  27,  1877,  c  69,  §  1,  cited  above. 
Farther,  as  to  details  to  duty,  see  ante,  §  2070,  and  notes  thereunder. 

Notes  of  Decisions 

Approval  of  86isctioa.*The  Secretary  ceive  from  the  government  more  than 

of  War  may  approve  or  disapprove  of  the  pay  and  emoluments  allowed  by  law 

the  selection  made  by  the  commission-  to  retired  officers.     (1892)  20  Op.  Atty. 

ers.     (1882)  17  Op.  Atty.  Gen.  449.  Gen.  350. 

DBties  that  may  be  asslgneiw— A  re-  Assignmfiit  of  unearned  retired  pay. 

tired  army  officer  may  be  employed  by  — ^The  assignment  of  the  unearned  half 

the  War  Department  to  supervise  work  Pay  of  a  retired  army  officer  will  not 

where  he  could  not  have  been  assigned  be   enforced,   as   being    against   public 

to  that  duty.    Yates  v.  U.  S.  (1890)  25  policy;    he  being  still  subject  to  mili- 

Ct  CI.  296  tary  orders  under  this  section.    Schwenk 

V.  Wyckoff  (1890)  46  N.  J.  Eq.  560,  20 

Other   duty   already   asslgned^-This  Atl.  259. 

section  held  not  to  require  the  amend-  «,»  j        iau     *    j  *  i*            n    ^ 

ment  of  the  appointment  held  by  a  re-  ^^^'i®"     !!!r,       /.foA"  ;lr  Vt**  ^    o^!I' 

tired  army  officer  as  agent  in  charge  of  ^'^\2'  /^!?5   ii?-^  V  ?^            r?  t' 

river  and  harbor  work  at  Wilmington,  ?T?'^1^A^„    ^'rT^J^^^l^^^TA  Vr   o 

Del,  or  that  he  be  reUeved  from  that  iJP>o^^"^-.  ^JbvP^^^^^  ^^  F*  ^• 

work.     (1889)  19  Op.  Atty.  Gen.  283.  ^^lu^^  ,V  ^^'^^^  ^1^°^  ^-  !*™^ 

(1879)   15  Ct  CI,  22;    Meigs  v.  Same 

Pay  of  offioere  assigned  to  Soldiers'  (1884)  19  Ct  CL  497:  Winchell  v. 
Home^A  retired  officer  assigned  to  Same  (1892)  28  Ct  01.  30;  Murphy 
the  Soldiers'  Home  is  not  entitled  to  re-      v.  Same  (1903)  38  Ct  CL  511. 

§  2075.  (Act  June  3,  1916,  c.  134,  §  24.)     Assignment  to  active  duty 
in  time  of  war;  rank,  pay,  and  allowances  of  retired  officers  as- 
signed to  active  duty. 
In  time  of  war  retired  officers  of  the  Army  may  be  employed  on 
active  duty,  in  the  discretion  of  the  President,  and  when  so  em- 
ployed they  shall  receive  the  full  pay  and  allowances  of  their  erade. 
(39  Stat.) 

This  was  a  part  of  section  24  of  ''An  act  for  making  further  and  more 
effectual  proTision  for  the  national  defense,  and  for  other  purposes,"  cited 
above. 

This  section  superseded  a  provision  of  Act  March  2,  1890,  c  351,  {  7,  30 
Stat  979,  which  provided  that  in  time  of  war  retired  officers  of  the  Army 
might,  in  the  discretion  of  the  President,  be  employed  on  active  duty,  other 
than  in  the  command  of  troops,  and  when  so  employed  should  receive  the 
full  pay  and  allowances  of  their  grades. 
Further,  as  to  details  to  duty,  see  ante,  §  2070,  and  notes  thereunder. 

§  2075a.  (Act  Aug.  29,  1916,  c.  418,  §  1.)     Assignment  of  retired 
officer  to  post  temporarily  left  without  garrison ;  duties  of  ap- 
pointee; compensation. 
When  by  reason  of  the  movement  of  troops  a  post  is  temporarily 
left  without  its  regular  gfarrison  and  with  no  commissioned  officer 
except  of  the  Medical  Reserve  Corps  on  duty  thereat,  the  Secretary 
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of  War  may  assign  a  retired  officer  of  the  Army,  with  his  consent, 
to  active  duty  in  charge  of  such  post.  The  officer  so  assigned  shall 
perform  the  duties  of  commanding  officer  and  also  any  necessary 
staff  duties  at  such  post,  and  shall,  while  in  the  performance  of 
such  duties,  receive  the  full  pay  and  allowances  of  his  grade,  sub- 
ject to  the  limitations  imposed  by  the  Act  of  March  second,  nine- 
teen hundred  and  five,  and  the  Act  of  June  twelfth,  nineteen  hun- 
dred and  six,  which  limitations  shall  include  the  grades  of  brigadier 
general,  major  general,  and  lieutenant  general.    (39  Stat.) 

This  was  a  provisioD  of  the  Army  appropriation  act  for  the  fiscal  year 
1917,  cited  above. 

The  provisions  of  Act  March  2,  1905.  c.  lS07,  and  Act  June  12,  1906,  c. 
3078,  mentioned  in  this  section,  are  set  forth  'post,  K  2080,  2081. 
Further,  as  to  details  to  duty,  see  ante,  §  2070,  and  notes  thereunder. 

§  2076.  (Act  June  6,  1900,  c.  811.)  Detail  as  adjutant-general  of 
District  of  Columbia  militia. 
The  President  of  the  United  States  may  detail  as  adjutant-gen- 
eral of  the  District  of  Columbia  militia  any  retired  officer  of  the 
Army  who  may  be  nominated  to  the  President  by  the  brigadier- 
general  commanding  the  District  of  Columbia  militia,  said  retired 
officer  while  so  detailed  to  have  the  active  service  pay  and  allow- 
ances of  his  rank  in  the  Regular  Army.    (31  Stat.  671.) 

This  was  an  act  entitled  ''An  act  to  authorize  the  detail  of  an  officer  of 
the  retired  list  of  the  Army  as  adjutant-general  of  the  District  of  Columbia 
militia." 
Further,  as  to  details  to  duty,  see  ante,  §  2070,  and  notes  thereunder. 

§  2077.  (Act  March  2,  1903,  c.  975.)  Details  for  service  in  connec- 
tion with  organized  militia. 
In  addition  to  the  detail  of  retired  officers  now  authorized  by 
law,  it  shall  hereafter  be  lawful  for  the  Secretary  of  War  to  detail, 
whenever  in  his  judgment  the  public  interests  requireMt,  not  ex- 
ceeding twenty  retired  officers  for  service  in  connection  with  the 
organized  militia  in  the  States  or  Territories,  upon  the  request  of  the 
governor  thereof,  and  such  retired  officers  shall  be  entitled,  while  so 
employed,  to  receive  the  full  pay  and  allowances  of  their  respective 
grades.    (32  Stat.  932.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  officers  on  the 
retired  list  in  the  Army  appropriation  act  for  the  fiscal  year  1904,  cited  above. 
Further,  as  to  details  to  duty,  see  ante,  |  2070,  and  notes  thereunder. 

§  2078.  (Act  April  23,  1904,  c.  1485.)     Assignment  to  active  duty 
not  involving  service  with  troops. 

The  Secretary  of  War  may  assign  retired  officers  of  the  Army, 
with  their  consent,  to  active  duty  in  recruiting,  for  service  in  con- 
nection with  the  organized  militia  in  the  several  States  and  Territories 
upon  the  request  of  the  governor  thereof,  as  military  attaches,  upon 
courts-martial,  courts  of  inquiry  and  boards,  and  to  staff  duties  not 
involving  service  with  troops ;  and  such  officers  while  so  assigned  shall 
receive  the  full  pay  and  allowances  of  their  respective  grades.  (33 
Stat.  264.) 

This  was  a  provision  accompanying  an  appropriation  for  pay  of  officers  on 

the  retired  list  in  the  Army  appropriation  act  for  the  fiscal  year  1905,  cited 

above. 
Further,  as  to  details  to  duty,  see  ante,  §  2070,  and  notes  thereunder. 

Notes  of  Decisions 

Termination  of  assignment  to  active  is  dissolved.     Gibson  y.  U.  S.  (1912) 

doty.— A  formal  order  detaching  or  re-  47  Gt  GL  554. 
lieving  retired  officers  from  active  duty 

is  not  necessary.    When  the  duty  ends,  R^Oht  to  full  pay^A  retired  officer  of 

the   order  assigning  him  to  duty   ex-  the  army  is  not  entitled  to  the  full  pay 

pires.     Where  a  retired  officer  is  ap-  and   emoluments   of   his   grade   whilst 

pointed  a  member  of  a  court-martial,  not  assigned  to  duty.     (1866)  U  Op. 

his  active  service  ends  when  the  court  Atty.  Gen.  524. 
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§  2079.  (Act  March  3,  1911,  c.  209.)  Assignment  to  active  duty 
as  members  of  board  of  road  commissioners  for  Alaska. 
Hereafter  the  Secretary  of  War  may,  in  his  discretion,  assign 
suitable  retired  officers  of  the  Army  to  active  duty  as  members 
of  the  board  of  road  commissioners  for  Alaska,  and  in  the  case 
of  any  officer  so  assigned  the  provisions  of  so  much  of  the  Act  of 
Congress  approved  April  twenty-third,  nineteen  hundred  and  four,  en- 
titled "An  Act  making  appropriations  for  the  support  of  the  Army  for 
the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  five,  and 
for  other  purposes,"  as  relates  to  the  assignment  of  retired  officers  to 
active  duty  shall  apply.    (36  Stat.  1052.) 

This  was  a  proviso  annexed  to  an  appropriation  for  construction,  etc.,  of 
military  and  post  roads,  etc.,  in  Alaska,  in  the  Army  appropriation  act  for  tho 
fiscal  year  1912,  cited  above. 

The  provisions  of  Act  AprU  23,  1904,  c  1485,  mentioned  in  this  provision, 
are  set  forth,  ante,  S  207a 
Further,  as  to  details  to  duty,  see  ante,  §  2070,  and  notes  thereunder. 

§  2080.  (Act  March  2,  1905,  c.  1307.)     Assignment  to  active  duty; 
pay  of  officers  above  grade  of  major. 

Retired  officers  of  the  Army  above  the  grade  of  major,  heretofore 
or  hereafter  assigned  to  active  duty,  shall  hereafter  receive  their 
full  retired  pay  and  shall  receive  no  further  pay  or  allowances  from 
the  United  States :  Provided  further,  That  a  colonel  or  lieutenant- 
colonel  so  assigned  shall  receive  the  full  pay  and  allowances  of  a 
major  on  the  active  list.    (33  Stat.  831.) 

These  were  provisos  annexed  to  an  appropriation  for  pay  of  officers  on  the 
retired  list  in  the  Army  appropriation  act  for  the  fiscal  year  1906,  cited  above. 
Before  this  act,  retired  officers  detailed  or  assigned  to  active  duty  were  en- 
tiUed,  while  so  employed  or  assigned,  to  receive  the  full  pay  and  allowances 
of  their  respective  grades,  by  provisions  of  the  acts  authorizing  such  detail  or 
assignment.  Act  March  2,  1903,  c.  975,  and  Act  April  23,  1904,  c.  1485,  ante, 
if  2077,  2078. 

The  pay  and  allowances  of  a  colonel  or  lieutenant-colonel,  under  the  last 
proviso  of  this  paragraph,  were  changed  by  a  provision  of  Act  June  12,  1906, 
c  3078,  post,  S  2081. 

In  time  of  war  retired  officers  employed  on  active  duty  are  to  receive  the 
foil  pay  and  allowances  of  their  grades  by  a  provision  of  Act  June  3,  1916, 
c  134,  I  24,  ante,  §  2075. 

Retired  officers  employed  on  active  duty  are  to  receive  the  rank,  pay,  and 
allowances  of  the  grade,  not  above  that  of  major,  that  they  would  have  at- 
tained in  due  course  of  promotion  if  they  had  remained  on  the  active  list 
for  a  period  beyond  the  date  of  their  retirement  equal  to  the  total  amount 
of  time  during  which  they  have  been  detailed  on  active  duty  since  their 
retirement,  by  a  further  provision  of  said  Act  June  3,  1916,  c.  134,  §  24,  post, 
§  2080a. 

Payment  to  retired  officers  and  enlisted  men,  who  were  in  the  employment  of 
the  Isthmian  Canal  Commission,  of  salaries  and  wages,  in  addition  to  their 
retired  pay,  was  authorized  by  a  provision  of  Act  March  4,  1909,  c.  298,  §  1, 
85  Stat.  931,  which  is  omitted  as  temporary  merely. 

§  2080a.  (Act  June  3,  1916,  c.  134,  §  24.)  Rank,  pay,  and  allow- 
ances of  retired  officers  assigned  to  active  duty. 
Hereafter  any  retired  officer,  who  has  been  or  shall  be  detailed  on 
active  duty,  shall  receive  the  rank,  pay,  and  allowances  of  the  grade, 
not  above  that  of  major,  that  he  would  have  attained  in  due  course 
of  promotion  if  he  had  remained  on  the  active  list  for  a  period  be- 
yond the  date  of  his  retirement  equal  to  the  total  amount  of  time 
during  which  he  has  been  detailed  on  active  duty  since  his  retire- 
ment.   (39  Stat.) 

This  was  a  part  of  section  24  of  "An  act  for  making  further  and  more 
effectual  provision  for  the  national  defense,  and  for  other  purposes,"  cited 
above. 

In  determining  rights  under  this  section,  officers  retired  before  the  separa- 
tion of  the  Field  Artillery  from  the  Coast  Artillery  are  to  be  regarded  as 
having  belonged  to  the  Field  Artillery  by  a  provision  of  Act  Aug.  29,  1916,  c 
418,  $  1,  post.  §  2080b. 
In  time  of  war  retired  officers  employed  on  active  duty  are  to  receive  the 
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full  pay  and  allowances  of  their  grades  by  a  further  proTision  of  Act  June 
3,  1916.  c  134,  I  24,  ante,  |  2075. 

Retired  officers  employed  on  active  duty  are  to  receive  the  rank,  pay,  and 
allowances  of  the  grade,  not  above  that  of  major,  that  they  would  have 
attained  in  due  course  of  promotion  if  they  had  remained  on  the  active 
list  for  a  period  beyond  the  date  of  their  retirement  equal  to  the  total  amount 
of  time  during  which  they  have  been  detailed  on  active  duty  since  their 
retirement,  by  a  further  provision  of  said  Act  June  3,  1916,  c.  134,  |  24, 
post,  §  2080a. 

Retired  officers,  above  the  grade  of  major,  assigned  to  active  duty,  ar« 
to  receive  their  full  retired  pay,  and  no  further  pay  and  allowances,  with  a 
proviso  that  a  colonel  or  lieutenant-colonel  so  assigned  shall  receive  the  full 
pay  and  allowances  of  a  major  on  the  active  list,  by  provisions  of  Act  March 
2,  1906,  c  1307,  ante,  |  2080. 

§  2080b.  (Act  Aug.  29,  1916,  c.  418,  §  1.)  Rank,  pay,  and  allow- 
ances of  retired  officers  assigned  to  duty;  officers  of  artillery. 
In  determining  the  rights  of  officers  in  the  last  proviso  of  section 
twenty-four  of  said  national  defense  Act,  officers  retired  before  the 
separation  of  the  Field  Artillery  from  the  Coast  Artillery  shall  be 
regarded  as  having  belonged  to  the  Field  Artillery.    (39  Stat.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year 
1917,  cited  above. 

The  provision  of  §  24  of  the  National  Defense  Act,  mentioned  in  this  section, 
is  set  forth  ante,  |  2080a. 

§  2081.  (Act  June  12,  1906,  c.  3078.)  Assignment  to  active  duty; 
pay  of  colonel  or  lieutenant-colonel. 

A  colonel  or  lieutenant-colonel  heretofore  or  hereafter  assigned 
to  active  duty  shall  hereafter  receive  the  same  pay  and  allowances 
as  a  retired  major  would  receive  under  a  like  assignment.  (34  Stat. 
245.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  officers  on  the 

retired  list  in  the  Army  appropriation  act  for  the  fiscal  year  1907,  cited  above. 

It  superseded  the  previous  provision  relating  to  the  same  subject  in  Act  March 

2.  1905,  c.  1307,  ante,  §  2080 

§  2082.  (Act  Feb.  14,  1885,  c.  67,  as  amended^  Act  Sept  30,  1890, 
c.  1125.)  Retirement  of  enlisted  men;  rank,  pay,  etc.;  length 
of  service;  double  time  for  war  service. 

When  an  enlisted  man  has  served  as  such  thirty  years  in  the 
United  States  Army  or  Marine  Corps,  either  as  private  or  non-com- 
missioned officer,  or  both,  he  shall  by  application  to  the  President 
be  placed  on  the  retired  list  hereby  created,  with  the  rank  held  by 
him  at  the  date  of  retirement,  and  he  shall  receive  thereafter  seventy- 
five  per  centum  of  the  pay  and  allowances  of  the  rank  upon  which 
he  was  retired :  Provided,  That  if  said  enlisted  man  had  war  service 
with  the  Army  in  the  field,  or  in  the  Navy  or  Marine  Corps  in  active 
service,  either  as  volunteer  or  regular,  during  the  war  of  the  rebel- 
lion, such  war  service  shall  be  computed  as  double  time  in  computing 
the  thirty  years  necessary  to  entitle  him  to  be  retired.  (23  Stat. 
305.    26  Stat.  504.) 

This  act  was  entitled  *'An  act  to  authorize  a  retired  list  for  privates  and 
noncomraissioned  officers  of  the  United  States  Army,  who  have  served  for  a 
period  of  thirty  years  or  upward." 

This  act,  as  originally  enacted,  did  not  contain  the  proviso  allowing  double 
time  for  war  service  in  computing  length  of  service,  at  the  end  of  the  section 
as  set  forth  here.  Said  proviso  was  added  by  amendment  by  Act  Sept  30, 
1890,  c.  1125,  cited  above. 

The  provisions  of  this  act  were  superseded  to  a  great  extent  by  the  more 
comprehensive  provisions  for  retirement  of  enlisted  men  of  Act  March  2,  1907, 
c.  2515,  S  1,  post,  f  2084. 

A  monthly  allowance  in  money  in  lieu  of  the  allowance  for  subsistence  and 
clothing  was  made  by  provisions  of  Act  March  16,  1896,  c.  59,  and  Act  March 
2,  1907,  c.  2515,  post,  »  2083,  2084. 

Subsequent  provisions  for  allowing  double  the  actual  time  of  service  in  cer- 
tain places,  in  computing  length  of  service  for  retirement,  were  made  by  Act 
May  26,  1900,  c.  586,  Act  March  2,  1903,  c.  975,  Act  April  23,  1904,  c.  1485, 
and  Act  June  12,  1906,  c.  3078,  post,  $S  2085-2087,  2155.     But  such  double 
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time  for  foreign  (service  was  not  to  be  allowed  to  those  who  should  afterward 
enlist,  by  a  provision  of  Act  Aug.  24,  1912,  c.  391,  %  1,  post,  S  2088. 

Service  in  the  Regular  Army  Reserve  confers  no  right  to  retirement  or 
retired  pay  by  a  provision  of  Act  June  8, 1916,  c  134,  |  32,  ante,  $  1892c. 

Notes  of  Decisions 

Pay    and    allowances.— Clothing    and  is    not    entitled    to    commutation    for 

subsistence,  which  every  enlisted  man  things  which  in  service  he  enjoyed  only 

is   entitled   to   receive   so  long  as   he  in  common  with  others,  such  as  medi  • 

remains  in  the  service,  are  really  pay-  cine,  medical  services,  fuel,  and  quar- 

ment   in  kind;    and   the   term   "allow-  ters.    McKenna  v.  U.  S.  (1888)  23  Ct. 

ances'*  in  this  section  was  used  to  se-  01.  308. 
cure  to  the  retired  soldier  three-fourths 

of  his  entire  personal  pay,  including  -^  Increased  payd-^  retired  en- 
clothing  and  subsistence.  Lander  v.  U.  listed  man  held  not  entitled  to  increase 
S.  (1895)  30  Ct  CI.  311.  of  pay  in  time  of  war,  nor  to  the  pay 

A  retired  soldier  is  entitled  to  three-  given  for  re-enlistment    Murphy  v.  U. 

fourths  of  his  "service  ration";   but  he  S.  (1903)   38  Ct  CL  611. 

§  2083.  (Act  March  16,  1896,  c.  59.)  Retirement  of  enlisted  men; 
allowance  for  subsistence  and  clothing. 
For  pay  of  the  enlisted  men  of  the  Army  on  the  retired  list,  *  * 
Provided,  That  hereafter  a  monthly  allowance  of  nine  dollars  and 
fifty  cents  be  granted  in  lieu  of  the  allowance  for  subsistence  and 
clothing.    (29  Stat.  62.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1897, 
cited  above. 

Subsequent  provisions  for  allowances  in  lieu  of  rations  and  clothing,  and  in 
lieu  of  quarters,  fuel,  and  light,  were  made  by  Act  March  2,  1907,  c.  2515,  §  1, 
post,  §  2084. 

§  2084.  (Act  March  2,  1907,  c.  2515,  §  1.)     Retirement  of  enlisted 

men;  pay  and  allowances ;  length  of  service ;  credit  for  service  in 

Army,  Navy,  or  Marine  Corps. 

When  an  enlisted  man  shall  have  served  thirty  years  either  in 

the  Army,  Navy,  or  Marine  Corps,  or  in  all,  he  shall,  upon  making 

application  to  the  President,  be  placed  upon  the  retired  list,  with 

seventy-five  per  centum  of  the  pay  and  allowances  he  may  then 

be  in  receipt  of,  and  that  said  allowances  shall  be  as  follows :    Nine 

dollars  and  fifty  cents  per  month  in  lieu  of  rations  and  clothing  and 

six  dollars  and  twenty-five  cents  per  month  in  lieu  of  quarters, 

fuel  and  light:    Provided,  That  in  computing  the  necessary  thirty 

years'  time  all  service  in  the  Army,  Navy,  and  Marine  Corps  shall 

be  credited.    (34  Stat.  1217.) 

This  act  was  entitled  '*An  act  providing  for  the  retirement  of  noncommis- 
sioned officers,  petty  officers  and  enlisted  men  of  the  Army,  Navy  and  Marine 
Corps  of  the  United  States." 

Tills  act  superseded,  to  a  great  extent,  the  previous  provisions  for  retirement 
of  enlisted  men  of  Act  Feb.  14,  1885,  c.  67,  ante,  §  2082,  and  Act  March  16, 
1896,  c.  59,  ante,  §  2083. 

Payment  to  retired  enlisted  men,  who  were  in  the  employment  of  the 
Isthmian  Canal  Commission,  of  salaries  and  wages,  in  addition  to  their  retired 
pay,  was  authorized  by  a  provision  of  Act  March  4,  1909,  c  298,  §  1,  35  Stat 
931,  which  is  omitted  as  temporary  merely. 

Notes  of  Deolsions 

Effect  of  retirementw— Enlisted  men,      army.    Murphy  v.  U.  S.  (1903)  38  Ct 
after  retirement,  are  not  a  part  of  the      CI.  511;  Id.  (1904)  39  Ct  CL  178. 

§  2085.  (Act  May  26,  1900,  c.  586.)     Retirement  of  enlisted  men; 

length  of  service;   double  time. 

Hereafter,  in  computing  length  of  service  for  retirement,  credit 

shall  be  given  the  soldier  for  double  the  time  of  his  actual  service 

in  Porto  Rico,  Cuba,  or  in  the  Philippine  Islands.    (31  Stat.  209.) 

This  was  a  proviso,  annexed  to  an  appropriation  for  pay  of  the  enlisted 
men  on  the  retired  list,  in  the  Army  appvopriation  act  for  the  fiscal  year  1901, 
cited  above. 
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Credit  for  doable  time  of  service  in  Porto  Rico  was  not  to  be  given  thereafter, 
by  a  provision  of  Act  AprU  23,  1904,  c  1485,  post,  {  2087. 

Credit  for  double  time  for  foreign  service  waa  not  to  be  given  to  those  after- 
ward enlisting,  by  a  provision  of  Act  Aug.  24,  1912,  c  391,  |  1,  post,  { 
2088. 

§  2086.  (Act  March  2,  1903,  c.  975.)  Retirement  of  enlisted  men; 
length  of  service;  double  time  for  service  in  China. 
Hereafter,  in  computing  the  length  of  service  for  retirement, 
credit  shall  be  given  soldiers  for  double  the  time  of  their  actual 
service  in  China,  the  same  as  is  now  given  in  Porto  Rico,  Cuba, 
and  the  Philippine  Islands.     (32  Stat  933.) 

This  was  a  proviso,  annexed  to  an  appropriation  for  pay  of  the  enlisted  men 
on  the  retired  list,  in  the  Army  appropriation  act  for  the  fiscal  year  1904,  cited 
above.  Similar  credit  for  service  in  Porto  Rico,  Cuba,  or  in  the  Philippine 
Islands,  referred  to  in  this  provision,  was  to  be  given  by  a  provision  of  Act 
May  26,  1900,  c.  586,  ante,  §  2085. 

Cited     without    definite    application,      Same  v.  Mills  (1905)  25  Sap.  Ct.  434, 
U.   S.   V.   Thomas   (1904)   25  Sup.   Ct      437,  197  U.  S.  223,  49  L.  Ed.  732. 
102,  104,  195  U.  p.  418,  49  L.  Ed.  259; 

§  2087.  (Act  April  23,  1904,  c.  1485.)     Retirement  of  enlisted  men; 
length  of  service;   double  time. 

Hereafter  in  computing  the  length  of  service  for  retirement, 
credit  shall  be  given  soldiers  for  double  the  time  of  their  actual  serv- 
ice in  China,  Cuba,  the  Philippine  Islands,  the  Island  of  Guam, 
Alaska,  and  Panama;  but  double  credit  shall  not  be  given  for 
service  hereafter  rendered  in  Porto  Rico  or  the  Territory  of  Ha- 
waii.    (33  Stat.  264.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  the  enlisted  men 

on  the  retired  list  in  the  Army  appropriation  act  for  the  fiscal  year  1905,  cited 

above.    Previous  provisions  for  similar  credit  were  made  by  Act  March  2,  1903, 

c.  975,  set  forth  ante,  §  2086. 
Credit   for  double  time  for  foreign  serdce  was  not  to  be  jriven   to  those 

afterward  enlisting,  by  a  provision  of  Act  Aug.  24,  1913,  c  391,  |  1,  post,  { 

2088. 

§  2088.  (Act  Aug.  24,  1912,  c.  391,  §  1.)     Retirement  of  enlisted 
men ;  length  of  service ;  double  time  for  foreign  service  not  to 
be  credited  to  men  who  hereafter  enlist. 
For  pay  of  the  enlisted  men  of  the  Army  on  the  retired  list, 
*    *:     Provided,  That  in  computing  length  of  service  for  retire- 
ment credit  for  double  time  for  foreign  service  shall  not  be  given 
to  those  who  hereafter  enlist:    And  provided  further,  That  nothing 
in  this  provision  shall  be  so  construed  as  to  forfeit  credit  for  double 
time  already  accrued.    (37  Stat.  575.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year 
1913,  cited  above. 

(R.  S.  §  1260.    Transferred.) 
This  section,  relating  to  details  of  officers  as  professors  in  colleges,  i»  set  forth 
post,  §  22S4. 


CHAPTER  THREE 
Pay  and  Allowances 


Seo.  Sec 

2089.  Rates  of  pay.  2093.  Increase  of  pay  of  oflScer  exer- 

2090.  Rates  of  pay  of  certain  grades  of  dsing,    in    time    of   war,    com- 

officers.  mand  higher  than  his  grade. 

2091.  Pay    of    gradaates    of    Military  2094.  Increase  of  pay  of  officers  and  en- 

Academy,  listed  men  serving  beyond  the 

2092.  Mounts  for  officers  below   grade  limits  of  the  States  ot  the  Un- 

of  major  required  to  be  mount-  ion. 

ed;    additional   pay   to  officers  2096.  Increase  of  pay    for  service  be- 
pro  viding  their  mounts.  yond  the  limits  of  the  States  of 

the  Union. 
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2096.  Increase  of  pay  of  officers  and 

enlisted  men  serving  on  army 
transports  in  Philippine  Archi- 
pelago. 

2097.  Increase  of  pay  not  allowed  for 

service  in  Canal  Zone,  Hawaii, 

or  Porto  Rico. 
2007a.  Increase  of  pay  of  clerks  and 
messengers    at    headquarters, 
etc.,  while   serving  in  Philip- 
pine Islands. 

2098.  (Repealed.) 

2099.  Service  pay. 

2100.  Service  pay;     length  of   service; 

all  Army  service  credited  for 
longevity  pay  and  for  retire- 
ment 

2101.  Service   pay;    length   of   service; 

all  Army  or  Navy  service  cred- 
ited; grade  on  which  pay  com- 
puted; payment  with  monthly 
pay. 

2102.  Service  pay;   not  to  exceed  forty 

per  centum  on  yearly  pay. 

2103.  Brevets. 

2104.  Pay  during  absence. 

2104a.  Pay  during  absence  on  account 
of  disease  resulting  from  in- 
temperate use  of  drugs  or 
liquors  or  other  misconduct, 
not  allowed. 

2105.  Leaves    of    absence    without    de- 

duction of  pay. 

2106.  Leaves   of   absence;    credits   for 

volunteer  service. 

2107.  Leaves  of  absence  to  officers  serv- 

ing in  Alaska  or  without  limits 
of  United  States;  times  of  tak- 
ing effect  and  terminating. 

2108.  Leaves  of  absence  to  officers  serv- 

ing in  Philippine  Islands;  times 
of  taking  effect  and  terminat- 
ing. 

2109.  Leaves  of  absence  to  officers  on 

duty  as  instructors  at  service 
schools. 

2110.  Leaves    of   absence    to    Superin- 

tendent and  members  of  Female 
Nurse  Gori)s;  cumulative  leaves, 
and  computation. 

2111.  Forfeiture  of  pay. 

2112.  Maximum   of  colonel's  and  lieu- 

tenant-coloners  pay. 
2118.  To  be  paid  monthly. 

2114.  Allowances. 

2115.  Allowances  of  quarters  and  for- 

age to  officers. 

2116.  Allowance  of  or  commutation  for 

fuel  to  officers  prohibited;  for- 
age in  kind  to  be  furnished  to 
officers. 

2117.  Fuel  to  officers. 

2118.  Quarters  for  officers,  and  commu- 

tation thereof. 

2118a.  Quarters;  rates  of  commuta- 
tion therefor;  commutation  or 
renting  of  quai;ters  for  enlist- 
ed men. 

2118b.  Quarters  or  commutation  there- 
for; determination  as  to 
availability  of  public  quarters. 

2118c.  Quarters  for  officers  at  proving 
grounds;    allowance  and  com- 
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mutation   therefor  at  proving 
ground. 

2119.  Allowances  for  quarters  for  serv- 

ants not  to  be  made. 

2120.  Allowance    of    forage    to    officers 

east  of  Mississippi  River. 

2121.  Commutation  of  quarters  to  offi- 

cers and  men  of  Signal  Service. 

2122.  Quarters  or  oonunutation  thereof 

to  officers  absent  on  duty. 

2123.  Heat  and  light  for  quarters. 

2124.  Other  acts  not  to  be  construed  to 

deprive  officers  of  forage,  bed- 
ding, shoeing,  or  shelter  for 
horses  authorized,  or  of  means 
of  transportation  or  mainte- 
nance therefor. 

2125.  Officer's  horses  not  to  be  deprived 

of  forage,  bedding,  shelter,  shoe- 
ing, or  medicines,  because  of  his 
separation  from  them  through 
military  service. 

2126.  Mileage;    rate;    computation,  de- 

ductions, etc.;  change  of  station 
while  on  leave  of  absence;  ex- 
penses of  sea  travel. 

2127.  Traveling  expenses  within  Terri- 

tory of  Alaska. 

2128.  Mileage;    computation;    order  for 

traveL 

2129.  Mileage  for  inspections  only  when 

authorized ;  orders  to  state  spe- 
cial duty. 

2130.  Mileage  to  engineer  officers. 

2131.  Mileage,  transportation,  and  com- 

mutation of  quarters  to  officers 
detailed  to  obtain  military  in- 
formation from  abroad. 

2132.  Mileage  to  paymaster's  clerks  and 

expert  accountant  of  Inspector 
General's  Department. 

2133.  Mileage  to  graduates  of  Military 

Academy. 

2134.  Purchase  of  horses  from  mounted 

officers  on  change  of  station. 

2135.  Transportation  of  officers'  excess 

baggage  on  change  of  station. 

2136.  Transportation  of  officers'  horses 

on  change  of  station. 
2136a.  Transportation        of        private 
mounts  of  officers,  and  reim- 
bursement for  charges  there- 
on. 

2137.  Use    of    transportation    provided 

for,  by  officers  in  performance 
of  duties. 

2138.  Officers  retired  from  active  serv- 

ice. 

2139.  Officers   on   retired  list,   increase 

of  pay  for  length  of  service. 

2140.  Officers  wholly  retired. 

2141.  Indian  scouts. 

2142.  Hospital  matrons. 

2143.  Chief  musicians;   artificers;  wag- 

oners; principal  assistant  in 
Ordnance  Bureau. 

2144.  Pay  of  enlisted  men  during  first 

enlistment. 
2144a.  Pay  of  certain -enlisted  men. 

2145.  Re-enlistment      and      continuous 

service  pav. 

2146.  Additional  pay. 
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2147.  Pay   of  enlisted  men   of  bands; 

bands  or  members  thereof  not 
to  compete  with  local  civilian 
musicians. 

2148.  Act  not  to  be  construed  to  reduce 

pay  or  allowances  of  officers  or 
enlisted  men. 

2149.  Pay  and  allowances  of  noncom- 

missioned staff  officers,  in  cav- 
alry. 

2150.  Pay  and   allowances  of  noncom- 

missioned staff  officers,  in  artil- 
lery. 

2151.  Pay   and   allowances  of  noncom- 

missioned staff  officers,  in  in- 
fantry. 

2152.  Pay  and  allowances  of  cooks. 

2153.  Pay  an<i  allowances  of  regimental 

sergeant-majors  and  quarter- 
master-sergeants, in  infantry. 

2154.  Continuous   service   pay   and   re- 

tirement of  enlisted  men;  length 
of  service;  service  as  commis- 
sioned officers  of  volunteers  or 
in  Porto  Rico  Provisional  Regi- 
ment or  in  Philippine  Scouts. 

2155.  Continuous   service  pay   and    re- 

tirement of  enlisted  men;  length 
of  service:  service  as  commis- 
sioned officers  of  Philippine 
Scouts. 

2156.  Pay  of  enlisted  men  not  to  be  re- 

tained. 

2157.  Certificates  of  merit 

2158.  Extra  duty. 

2159.  Rates  of  extra-duty  pay. 

2160.  Extra-duty    pay    not    allowed    to 

enlisted  men  receiving  or  enti- 
tled to  twenty  per  cent,  in- 
creased pay  for  foreign  service. 

2161.  Extra-duty  pay  to  Signal  Service 

men. 
2161a.  Extra     duty     pay     to     United 
States    disciplinary    barracks 
guard. 

2162.  Pay  of  officers  and   men  during 

captivity. 
2162a.  Pay  not  to  accrue  to  soldier  un- 
der  sentence   of   dishonorable 
discharge    during    suspension 
of  execution  of  sentence. 

2163.  Travel  allowances  to  officers  and 

enlisted  men  on  discharge. 

2164.  Travel  allowance  to  enlisted  men 

on  discharge. 
2164a.  Extra    allowances    to    enlisted 
men  on  discharge  for  disabil- 
ity. 

2165.  Allowances  on  death  of  officer  or 

enlisted  man  on  active  list;  des- 
ignation of  and  payment  to  ben- 
eficiary. 

2166.  Assignment   of   pay    by    commis- 

sioned officers. 

2167.  Assignment   of   pay   by   contract 

surgeons  and  contract  dental 
surgeons. 

2168.  Soldi<»rs*  pay  not  assignable. 
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2169.  Allotments    of    pay    by    enlisted 

men. 

2170.  Allotments    of    pay    by    enlisted 

men;  payment  to  allottees; 
credits  to  disbursing  officers ;  li- 
ability  for  erroneous  payment 

2171.  Volunteers. 

2172.  The  ration;    President  may  pre- 

scribe component  articles,  etc. 

2173.  Rations  of  enlisted  men. 

2174.  No  enlisted  man  to  receive  more 

than  one  ration. 

2175.  Rations  for  hospital  matrons. 

2176.  Emergency  ration  in  addition  to 

regular  ration. 

2177.  Sick-diet  in  hospital. 

2178.  Clothing,  prescribed  by  the  Pres- 

ident. 

2179.  Allowance    for   clothing    to   ord- 

nance-sergeants. 

2180.  Gratuitous  clothing. 

2181.  Alteration  of  clothing  issued;   de- 

ductions from  pay  for  expenses. 

2182.  Alteration  of  clothing;   limitation 

of  price. 

2183.  Laundry  work  and  necessary  ar- 

ticles for  recruits. 

2184.  Trusses;   to  whom  furnished. 

2185.  Trusses;   application  for. 

2186.  Trusses;    purchase  of. 

2187.  Deductions  for  rations  purchased. 

2188.  Deductions  for  articles  purchased. 

2189.  Deductions  for  tobacco  purchased. 

2190.  Clothing    allowance    and    deduc- 

tions. 

2191.  Deductions  for  damage  to  arms. 

2192.  Deductions  for  deficiencies  of  sup- 

plies. 

2193.  Deposits  of  soldiers'  savings. 

2194.  Interest  on  deposits. 

2195.  Regulations  for  deposits. 

2196.  Clothing  balances,  how  payable. 

2197.  Periods  of  payment. 

2198.  Payment   in    advance    to    troops 

about  to  embark  for  Philippine 
Islands. 

2199.  Payment   of  annual   or   monthly 

compensation;  rules  for  division 
of  time  and  computation  of  pay. 

2200.  Payment  of  enlisted  men,  where 

no  paymaster  on  duty,  by  check 
or  currency. 

2201.  Payment  to  enlisted  men  of  Sig- 

nal Corps. 

2202.  Payment  to  indorsees  of  officers* 

pay  accounts  by  checks. 

2203.  Payment  of  balance  due  on  settle- 

ment of  accounts  of  deceased 
officer  or  enlisted  man  to  widow 
or  heirs,  etc. 

2204.  Arrears  of  pay,  etc,  of  volunteers 

during  civil  war;  limitation  of 
time  for  filing  claims;  fees  of 
agents,  etc.,  for  prosecution  of 
claims  prohibited;  punishment 
for  violation  of  provision. 

2205.  Arrears  of  pay,  etc.,  of  volunteers 

during"  war  with  Spain  ;  limita- 
tion of  time  for  filing  claims. 
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§  2089.  (R.  S.  §  1261.)     Rates  of  pay. 

The  officers  of  the  Army  shall  be  entitled  to  the  pay  herein  stated 
after  their  respective  designations : 

Major-general:    [seven  thousand  five  hundred  dollars]  a  year. 

Brigadier-general:    [five  thousand  five  hundred  dollars]  a  year. 

Colonel :    [three  thousand  five  hundred  dollars]  a  year. 

Lieutenant-colonel:    [three  thousand  dollars]  a  year. 

Major:    [Two  thousand  five  hundred  dollars]  a  year. 

Captain,  mounted:    [two  thousand  dollars]  a  year. 

Captain,  not  mounted :    [eighteen  hundred  dollars]  a  year. 

Adjutant :  eighteen  hundred  dollars  a  year. 

Regimental  quartermaster :  eighteen  hundred  dollars  a  year. 

First  lieutenant,  mounted:    [sixteen  hundred  dollars]  a  year. 

First  lieutenant,  not  mounted:    [fifteen  hundred  dollars]  a  year. 

Second  lieutenant,  mounted:   [fifteen  hundred  dollars]  a  year. 

Second  lieutenant,  not  mounted:  [fourteen  hundred  dollars]  a 
year. 

Chaplain:   [fifteen  hundred  dollars]  a  year. 

Aid  to  major-general:  two  hundred  dollars  a  year,  in  addition  to 
pay  of  his  rank. 

Aid  to  brigadier-general:  one  hundred  and  fifty  dollars  a  year,  in 

addition  to  pay  of  his  rank. 

♦  *♦♦♦♦♦♦♦ 

Act  March  2,  1867,  c  145,  §  7,  14  Stat.  423.  Act  July  16,  1870,  c  294,  { 
24.  16  Stat.  320.    Act  Aug,  24.  1912,  c.  391.  §  1,  37  Stat  574. 

Many  provisions  of  this  section  were  rendered  inoperative  or  superseded  by 
subsequent  statutes,  which  abolished  certain  of  the  grades  or  offices  mentioned 
therein,  changed  the  rates  of  pay  of  others,  or  made  other  provisions  relating 
to  pay  of  officers. 

The  provisions  at  the  beginning  of  this  section,  omitted  here,  fixed  the  pay 
of  the  General  at  $13,500  a  year  and  of  the  Lieutenant-General  at  $11,000  a  year. 
They  have  become  inoperative,  both  grades  having  ceased.  See  notes  to  Act 
Feb.  2.  1901,  c.  192,  {  1,  ante,  |  1717.  and  R.  S.  {{  1095,  1096,  and  Act  March 
2, 1907,  c.  2511,  ante,  §  1756. 

The  rates  of  pay  fixed  by  this  section  for  major-general,  brii^adier-general. 
colonel,  lieutenant-colonel,  major,  captain,  first  lieutenant,  and  second  lieu- 
tenant, inclosed  in  brackets,  were  increased  by  provisions  of  Act  May  11,  1908, 
c  163,  post,  §  2090. 

Rates  of  pay  of  officers  detailed  as  squadron  and  battalion  staff  officers  were 
fixed  by  provisions  of  Act  Feb.  2,  1901,  c.  192,  §{  2,  10,  11,  ante,  |$  1718, 
1738,  1842;  squadron  and  battalion  adjutants,  $1,800  per  annum  and  the  al- 
lowances of  first  lieutenants;  squadron  and  battalion  quartermasters  and  com- 
missaries. $1,600  per  annum  and  the  allowances  of  second  lieutenants.  Act- 
ing judge-advocates  were  to  have  the  rank,  pay,  and  allowances  of  a  captain, 
mounted,  by  Act  Feb.  2,  1901,  c.  192,  §  15,  ante,  §  1775. 

The  rate  of  pay  fixed  by  this  section  for  chaplains,  inclosed  in  brackets,  was 
superseded  by  a  provision  of  Act  Feb.  2,  1901,  c.  192,  §  12,  ante,  §  1S«8, 
giving  them  the  rank,  pay,  and  allowances  of  captains  of  infantry;  and  sub- 
sequent provisions  relating  to  their  rank  and  pay  were  made  by  Act  April  21, 
1904,  c.  1404,  ante,  §  1874. 

A  clause  of  this  section,  next  following  the  provisions  set  forth  here,  "Acting 
assistant  commissary:  one  hundred  dollars  a  year  in  addition  to  pay  of  his 
rank,"  was  repealed  by  a  provision  of  Act  Aug.  24,  1912,  c.  391,  {  1,  cited 
above. 

Further  provisions  at  the  end  of  this  section,  also  omitted  here,  fixed  the 
pay  of  the  ordnance  store-keeper  at  Springfield  armory  at  $2,500  a  year  and 
of  all  other  storekeepers  at  $2,000  a  year.  They  have  become  inoperative, 
those  grades  having  ceased.  Thirteen  ordnance  store-keepers,  one  at  Spring- 
field armory  to  have  the  rank  of  major  of  cavalry,  the  others  to  have  the 
rank  of  captain  of  cavalry,  were  authorized  by  R.  S.  §  1159,  but  the  grade 
was  not  included  in  the  reorganization  of  the  Ordnance  Department  by  Act 
June  23,  1874,  c.  458,  {  5,  18  Stat.  245,  and  therefore,  by  section  7  of  that 
act,  it  ceased  to  exist  on  becoming  vacant.  Military  storekeepers  in  the 
Quartermaster's  Department,  not  exceeding  16,  with  the  rank  of  captain  of 
cavalry,  were  authorized  by  R.  S.  {  1132,  but  Act  March  3,  1875,  c.  126,  { 
2,  18  Stat.  338,  provided  that  no  more  appointments  should  be  made  in  the 
grade,  and  that  it  should  cease  as  soon  as  it  should  become  vacant.    See,  also, 
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note  to  Act  Feb.  2,  1901,  c  192,  §  1,  and  Act  June  3,  1916,  c  134,  {  2,  ante, 
§§  1717,  1717a. 

A  provision  of  Act  June  6,  1900,  c.  792,  {  2,  31  Stat.  655,  that  the  senior 
major  general  of  the  line  commanding  the  Army  should  have  the  rank,  pay, 
and  allowances  of  a  Lieutenant-General,  and  his  personal  staff  the  rank,  pay, 
and  allowances  authorized  for  the  staff  of  a  Lieutenant-General,  was  superseded 
by  the  inclusion  of  the  Lieutenant-General  in  the  composition  of  the  Army, 
by  Act  Feb.  2,  1901,  c.  192,  §  1,  ante,  §  1717. 

The  Chief  of  Coast  Artillery  was  to  have  the  rank,  pay,  and  allowances  of  a 
brigadier-general,  by  a  provision  of  Act  Jan.  25,  1907,  c.  397,  {  5,  ante,  §  1731, 
which  provision  was  superseded  by  a  provision  of  Act  July  6,  1916,  c.  225,  |  1, 
ante,  $  1731b. 

Provisions  giving  officers  holding  particular  ];>ositions  in  staff  corps  or  de- 
partments or  in  bureaus  in  the  War  Department,  etc.,  a  specified  rank,  and 
the  pay  and  allowances  of  such  assimilated  rank,  accompany  provisions  for 
detail  or  assignment  to  duty  in  such  corps,  departments,  or  bureaus,  etc.,  are 
set  forth  in  the  acts  establishing  and  relating  to  such  staff  corps  or  depart- 
ments, bureaus,  etc.,  respectively. 

The  pay  and  allowances  of  officers  of  the  Medical  Department,  includ- 
ing the  Medical  Corps,  the  Medical  Reserve  Corps,  and  the  Dental  Corps,  were 
prescribed  by  Act  April  23,  1908,  c.  150,  §§  2,  9,  ante,  IS  1807,  1818,  and  Act 
March  3,  1911,  c.  209,  ante,  §  1833. 

The  compensation  of  contract  surgeons  was  not  to  exceed  $150  per  month, 
by  a  provision  of  Act  Feb.  2,  1901,  c.  192,  §  18,  ante,  {  1812. 

The  pay  and  allowances  of  provisional  officers  of  native  organizations  in  the 
Philippine  Islands  were  to  be  those  of  officers  of  like  grades  in  the  Regular 
Army,  by  Act  Feb.  2,  1901,  c.  192,  {  36,  ante,  §  1741,  and  the  pay  and  allow- 
ances of  officers  of  the  Porto  Rico  regiment  were  to  be  the  same  as  those  of 
similar  rank  in  the  Array,  by  Act  May  27,  1908,  c.  201,  {  5,  which  was  super- 
seded by  Act  June  3,  1916,  c.  134,  {  2,  ante,  {  1753a. 

Additional  pay  to  officers  below  the  grade  of  major,  required  to  be  mounted, 
who  provide  mounts  at  their  own  expense,  was  authorized  by  a  provision  of 
Act  May  11,  1908,  c.  163,  post,  §  2090. 

Any  officer  exercising,  in  time  of  war,  a  command  higher  than  bis  grade,  was 
to  receive  the  pay  and  allowances  appropriate  to  such  command,  by  a  provision 
of  Act  April  26,  1898,  c.  191,  §  7,  post,  {  2093. 

The  pay  of  officers  serving  beyond  the  limits  of  the  States  comprising  the 
Union,  and  the  Territories  contiguous  thereto,  was  increased  ten  per  cent  by 
a  provision  of  Act  June  30,  1902,  c  1328,  post,  {  2094. 

Provisions  relating  to  the  pay  and  allowances  of  officers,  professors,  instruc- 
tors, etc.,  and  cadets  at  the  Military  Academy,  are  set  forth  in  chapter  4  "The 
Military  Academy,"  of  this  Title. 

Officers  and  enlisted  men  of  the  Volunteer  Army  and  of  the  militia  of  the 
States .  when  in  the  service  of  the  United  States  were  to  be  on  the  same 
footing  as  to  pay,  allowances,  etc.,  as  officers  and  enlisted  men  of  correspond- 
ing grades  in  the  Regular  Army,  by  Act  April  22,  1898,  c.  187,  §  12,  which 
was  superseded  by  a  provision  of  Act  April  25,  1914,  c.  71,  {  13,  ante,  §  20263, 
and  by  a  provision  of  Act  June  3,  1916,  c.  134,  {  111,  post,  |  3045.  And  sim- 
ilar provisions  in  regard  to  officers  and  enlisted  men  of  the  organized  militia 
when  engaged  in  actual  field  or  camp  service  for  instruction  were  made  by  Act 
June  3,  1916,  c.  134,  §  94,  post,  {  3066. 

Provisions  relating  to  pay  and  allowances  of  officers  and  enlisted  men  of 
the  Volunteer  Army,  under  Act  April  22,  1898,  c.  187,  Act  May  26,  1898,  c 
363,  as  amended  by  Act  July  7,  1898,  c.  684,  Act  July  8,  1898,  c.  644.  Act 
Jan.  12, 1899,  c.  46,  §  1,  Act  March  3,  1899,  c.  423,  {  1,  and  Act  AprU  25, 1914, 
c.  71,  set  forth  or  referred  to,  ante,  ${  2020-2044. 

Officers  of  the  Officers*  Reserve  Corps,  when  detailed  to  temporary  duty  with 
the  Regular  Army,  are  entitled  to  the  pay  and  allowances  of  the  corresponding 
grades  in  the  Regular  Army,  with  increase  of  pay  for  length  of  active  service 
as  allowed  by  law  for  officers  of  the  Regular  Army,  by  a  provision  of  Act  June 
3, 1916,  c.  134.  §  38,  ante,  §  1881b;  and  such  officers,  when  on  duty  with  troopt 
or  at  field  exercises,  etc.,  are  to  receive  the  pay  and  allowances  of  their  respec- 
tive grades  in  the  Regular  Army,  by  a  provision  of  Act  June  3,  1916,  c  134, 
S  39,  ante,-  §  1881c. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c  117,  {  6,  as 
amended  by  Act  Aug.  29,  1916,  c.  417,  post,  i  3230a. 

Notes  of  Decisions 

Right  to  pay  In  general.—The  pay  of  officer  of  the  army  he  Is  entitled  to 
officers  of  the  army  is  prescribed  by  receive  the  pay  belonging  to  the  office, 
statute,  and  so  long  as  a  person  is  an      unless  he  has  forfeited  it  under  some 
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provision  of  law  whether  he  has  ac- 
tually performed  military  service  or 
not  (18G9)  13  Op.  Atty.  Gen.  104. 
Hence  it  would  follow  that  a  lieuten- 
ant, who,  having  written  a  letter  to  the 
Secretary  of  War  which,  though  not 
intended  as  such,  was  considered  a  res- 
ignation by  that  department,  was  ac- 
cordingly dropped  from  the  rolls,  but 
afterwards  restored  by  the  President 
to  his  station  and  rank,  would  be  en- 
titled to  be  paid  as  lieutenant  during 
the  time  he  was  kept  out  of  service. 
(1841)  3  Op.  Atty.  Gen.  641.  But  an 
officer  cannot  maintain  an  action  for 
his  salary  unless  he  has  a  legal  title 
to  the  office.  Mere  occupancy  is  not 
sufficient.  Runkle  v.  U.  S.  (1884)  19 
Ct  CL  306. 

Chaplainsw— See  (1881)  17  Op.  Atty. 
Gen.  152. 

Aid  to  rear  admlralw^The  aid  to  a 
rear  admiral  was  entitled  to  the  addi- 
tional pay  given  by  this  section  to  the 
aid  of  a  major  general,  by  virtue  of  a 
provision  in  Act  March  3,  1899,  c.  413, 
{  13,  which  provided  that  "officers  in 
the  line  of  the  Navy  and  of  the  Medi- 
cal and  Pay  <]k)rps  shall  receive  the 
same  pay  and  allowances,  except  for- 
age,'* as  officers  of  corresponding  rank 
in  the  army  (see  §  2814,  post).  U.  S. 
V.  Crosley  (1905)  25  Sup.  Ct  261.  262, 
196  U.  S.  327,  49  L.  Ed.  497,  affirming 
Crosley  ▼.  U.  S.  (1903)  38  Ct  a.  82. 

Mounted  pay^-A  mounted  officer  is 
one  who,  by  statute,  regulations,  or 
army  organization,  is  "required*'  to  be 
mounted  at  his  own  expense.  In  re 
Harrold  (1888)  23  Ct  CI.  295.  Mount- 
ed pay  is  not  synonymous  with  mount- 
ed service.  Crosley  v.  U.  S.  (1903)  88 
Ct  CI.  82.  It  is  not  an  allowance,  but 
pay  proper.  The  officer  receives  it, 
whether  he  is  actually  mounted  or  not 
Richardson  v.  U.  S.  (1903)  38  Ct  CI. 
182. 

Deprivation  of  pay^— It  requires  the 
decision  of  a  court-martial  to  deprive 


an  officer  of  his  pay  and  emoluments. 
Carrington  v.  U.  S.  (1911)  46  Ct  CI, 
279. 

The  mere  fact  that  an  officer  is  un- 
der charges  does  not  deprive  him  of 
his  pay  and  allowances.  Such  forfei- 
ture can  only  be  imposed  by  the  sen- 
tence of  a  court-martial.  Walsh  v. 
U.  S.  (1908)  43  Ct  CL  225. 

Where  an  officer  is  awaiting  trial 
under  waiting  orders  issued  by  author- 
ity of  the  War  department  he  is  en- 
titled to  the  emoluments  of  his  office, 
including  commutation  for  quarters. 
Carrmgton  v.  U.  S.  (1911)  46  Ct  CL 
279. 

Increased  and  longevity  pay^^See 
notes  to  IS  2093,  2099-2102,  post 

Decisions  under  prior  laws.— For  de- 
cisions under  prior  statutes  which  have 
been  superseded  by  subsequent  laws,  see 
the  following  cases:  Assistant  commia- 
saries.  U.  S.  v.  Morrison  (1877)  96  U. 
S.  232,  233,  24  L.  Ed.  688;  Morrison  v. 
U.  S.  (1877)  13  Ct  CI.  1;  Lopez  v. 
Same  (1909)  44  Ct  CI.  220;  (1881)  17 
Op.  Atty.  Gen.  43.  Battalion  and  regi- 
mental paymasters.  (1825)  1  Op.  Atty. 
Gen.  704.  Ordnance  storekeepers. 
GreaUsh  v.  U.  S.  (1885)  20  Ct  Ci,  486. 
Paymasters.  Wetmore  v.  U.  S.  (1836) 
10  Pet.  647,  662,  9  L.  Ed.  567;  U.  S.  v. 
Gwynne  (C.  C.  1836)  Fed.  Cas.  No. 
15,272. 

Cited    without    definite    appllcatloii. 

Marshall  v.  U.  S.  (188S)  8  Sup.  Ct 
520,  124  U.  S.  391,  31  L.  Ed.  475; 
Gibson  v.  Same  (1904)  24  Sup.  Ct 
613,  615,  194  U.  S.  182,  48  L.  Ed.  926; 
McLean  v.  U.  S.  (1912)  33  Sup.  Ct  122, 
226  U.  S.  374,  57  L.  Ed.  260;  Wood  v. 
Same  (1889)  25  Ct  CL  98;  Miller  v. 
Same  (1906)  41  Ct  CL  400;  Mc- 
Cully  V.  Same  (1907)  42  Ct  CI.  275; 
Cloud  V.  Same  (1907)  43  Ct  CI.  69; 
Elmer  v.  Same  (1910)  45  Ct  CL  90; 
State  V.  Dudley  (1910)  91  N.  B.  228, 
173  Ind.  633. 


§  2090.  (Act  May  11,  1908,  c.  163.)  Rates  of  pay  of  certain  grades 
of  officers. 
Hereafter  the  annual  pay  of  officers  of  the  Army  of  the  sev- 
eral grades  herein  mentioned  shall  be  as  follows:  Major-general, 
eight  thousand  dollars;  brigadier-general,  six  thousand  dollars;  col- 
onel, four  thousand  dollars;  lieutenant-colonel,  three  thousand  five 
hundred  dollars;  major,  three  thousand  dollars;  captain,  two  thou- 
sand four  hundred  dollars;  first  lieutenant,  two  thousand  dollars; 
second  lieutenant,  one  thousand  seven  hundred  dollars.  (35  Stat. 
108.) 

These  were  provisions  of  the  Army   appropriation   act   for  the   fiscal  year 
1909,  cited  above. 

Before  this  act,  the  rates  of  pay  of  the  oflBcers  mentioned  were  fixed  by  R. 
S.  S  1261,  ante,  §  2089. 

§  2091.  (Act  Dec.  20,  1886,  c.  2.)     Pay  of  graduates  of  Military 
Academy. 

Every  cadet  who  has  heretofore  graduated  or  may  hereafter 
graduate  at  the  West  Point  Military  Academy,  and  who  has  been 
or  may  hereafter  be  commissioned  a  second  lieutenant  in  the  Army 
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of  the  United  States,  under  the  laws  appointing  such  graduates  to 
the  Army,  shall  be  allowed  full  pay  as  second  lieutenant  from  the 
date  of  his  graduation  to  the  date  of  his  acceptance  of  and  qualifica- 
tion under  his  commission  and  during  his  graduation  leave,  in  ac- 
cordance with  the  uniform  practice  which  has  prevailed  since  the 
establishment  of  the  Military  Academy.    (24  Stat.  351.) 

This  was  an  act  entitled  "An  act  for  the  relief  of  graduates  of  the  United 
States  Military  Academy,  and  to  fix  their  pay." 

Provisions  regulating  commissions  to  graduates  of  the  Academy  were  made 
by  Act  May  17,  18S6,  c.  338,  ante,  $  1914. 

Similar  provisions  for  pay  of  graduates  of  the  Naval  Academy  were  made 
by  Act  March  3,  1893,  c  212,  post,  §  2836. 

§  2092.  (Act  May  11,   1908,  c.   163.)     Mounts  for  officers  below 
grade  of  major  required  to  be  mounted ;  additional  pay  to  of- 
ficers providing  their  mounts. 
Hereafter  the  United   States  shall   furnish  mounts  and   horse 
equipments  for  all  officers  of  the  Army  below  the  grade  of  major 
required  to  be  mounted,  but  in  case  any  officer  below  the  grade 
of  major  required  to  be  mounted  provides  himself  with  suitable 
mounts  at  his  own  expense,  he  shall  receive  an  addition  to  his  pay 
of  one  hundred  and  fifty  dollars  pe;*  annum  if  he  provides  one 
mount,  and  two  hundred  dollars  per  annum  if  he  provides  two 
mounts.     (35  Stat.  108.) 

This  was  a  further  provision  of  the  Army  appropriation  act  for  the  fiscal 
year  1909,  cited  above. 

A  previous  provision  that  officers  assigned  to  duty  which  required  them  to 
be  mounted  should  receive  the  pay,  etc.,  of  cavalry  officers  of  the  same  grade, 
added  to  R.  S.  §  1270,  by  amendment  by  Act  Feb.  27,  1877,  c.  69,  {  1,  19  Stat. 
243,  may  be  regarded  as  superseded  by  this  provision. 

§  2093.  (Act  April  26,  1898,  c.  191,  §  7.)  Increase  of  pay  of  officer 
exercising,  in  time  of  war,  command  higher  than  his  grade. 
In  time  of  war  every  officer  serving  with  troops  operating  against 
an  enemy  who  shall  exercise,  under  assignment  in  orders  issued  by 
competent  authority,  a  command  above  that  pertaining  to  his 
grade,  shall  be  entitled  to  receive  the  pay  and  allowances  of  the 
grade  appropriate  to  the  command  so  exercised :  Provided,  That  a 
rate  of  pay  exceeding  that  of  a  brigadier-general  shall  not  be  paid 
in  any  case  by  reason  of  such  assignment.    (30  Stat.  365.) 

Tbis  section  was  part  of  tbe  act  for  the  better  organization  of  the  line  of 
the  Army,  cited  above. 

A  further  proviso,  annexed  to  this  section,  omitted  here,  provided  for  the 
reduction  of  the  Army,  at  the  end  of  any  war  in  which  the  United  States  might 
become  involved,  to  a  peace  basis,  by  transfer,  absorption  by  promotion,  or 
honorable  discharge  of  supernumerary  officers  and  enlisted  men.  It  was  su- 
perseded, to  a  great  extent,  by  provisions  of  Act  March  2,  1890,  c.  352,  §  15', 
30  Stat.  981,  and,  like  those  provisions,  may  be  regarded  as  temporary  merely. 

The  appropriation  for  additional  pay,  pursuant  to  this  section,  in  the  Army 
appropriation  act  for  the  fiscal  year  1901,  contained  a  proviso  that  no  part 
thereof  be  used  for  pay  of  officers  assigned  to  higher  command  than  their  rank 
in  the  Army,  unless  such  service  should  be  continuous  for  a  period  of  not  less 
than  three  months.    Act  May  26,  1000,  c.  58(5,  31  Stat  211. 

Provisions  relating  to  readjustment  of  disallowances  or  stoppages  on  ac- 
count of  payments  for  exercise  of  higher  command  between  April  26,  1898,  and 
March  18,  1907,  in  the  Army  appropriation  act  for  the  fiscal  year  1912,  Act 
March  3,  1911,  c.  209,  36  Stat.  1039,  are  omitted,  as  temporary  merely. 

Notes  of  Decislonfl 

Time  of  war,  and  troops  operating  surrection  held  entitled  to  the  benefit  of 

against   an    enemy.— A   naval    officer's  this  section.    Leigh  v.  U.  S.*(1908)  43 

services  in  the  waters  of  the  Philip-  Ct  CI.  374. 

pines  held  rendered  "in  time  of  war,'*  The  phrase  "troops  operating  against 

within  this  section.     Thomas  v.  U.  S.  an  enemy,"  as  used  in  this  section,  was 

(1903)  39  Ct.  CL  1.  intended  to  apply  to  all  instances  where 

An  officer  commanding  a  vessel  oper-  the   troops   of   the   United   States   are 

ating  against  insurgents  during  an  in-  assembled  into   separate   bodies,   such 
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BB  regiments,  brigades,  diyisions,  or 
corps,  for  the  purpose  of  carrying  on 
and  bringing  to  a  conclusion  the  war 
with  Spain.  If  the  operations  of  the 
troops  are  with  the  direct  object  of 
assisting  in  the  military  measures  of 
the  government  for  subduing  the  forces 
of  Spain,  they  can  be  considered  as 
operating  against  an  enemy,  although 
such  operations  may  not  be  direct  and 
are  in  the  nature  of  necessary  compo- 
nent steps,  though  remote,  in  one  great 
military  objective.  Any  troops  assem- 
bled at  camps  in  the  United  States  for 
war  purposes  can  properly  be  con- 
sidered as  operating  against  an  enemy, 
although  their  present  service  is  con- 
fined to  the  ordinary  routine  of  camp 
life.     (1898)  22  Op.  Atty.  Gen.  95. 

Officers  exercising,  under  assignment 
in  orders,  a  command  above  that  per- 
taining to  their  grade,  in  connection 
with  the  army  of  the  United  States,  if 
performing  no  other  service  of  a  do- 
mestic nature,  but  held  in  readiness  to 
resume  hostilities,  are  entitled  to  the 
increased  pay  and  allowance  provided 
for  by  this  section.  (1898)  22  Op.  Atty. 
Gen.  25a 

Command.— The  term  "command,"  in 
this  section,  refers  to  the  body  of  troops 
which  constitutes  a  command.  Humph- 
reys V.  U.  S.  (1903)  38  Ct.  01.  689. 

Assignment  to  command  and  order 
therefor.— The  accounting  officers  may 
inquire  whether  an  order  of  assignment 
was  carried  into  effect  according  to 
law.  Glenn  v.  U.  S.  (1902)  37  Ct.  CL 
254. 

The  intention  of  this  section  is  to  al- 
low to  officers,  who,  under  proper  as- 
signments, assume  higher  commands 
and  greater  responsibilities,  a  higher 
rate  of  pay;  but  this  increased  pay  is 
only  allowed  in  cases  where  an  assign- 
ment by  order  is  necessary.  Walker  v. 
U.  S.  (1907)  43  Ct.  CI.  1.  So,  where 
an  officer  was  assigned  to  a  higher 
command  by  his  corps  commander,  he 
cannot  recover  the  pay  of  the  higher 
grade  he  exercised,  where  such  com- 
mand devolved  upon  him  by  seniority 


without  the  aid  of  the  order  assigning 
him  thereto.  U.  S.  v.  MitcheU  (1907) 
27  Sup.  Ct.  463,  465^  205  U.  S.  161,  51 
L.  Ed.  752,  reversing  Mitchell  v.  U.  S. 
(1905)  41  Ct.  CI.  36.  It  extends  only 
to  cases  where  an  order  is  necessary  to 
impose  the  burden  of  the  higher  com- 
mand, and  not  to  cases  where  a  com- 
mand temporarily  devolves  upon  an  of- 
ficer without  an  order.  And  an  assign- 
ment made  merely  to  increase  an  offi- 
cer's pay  is  unauthorized.  Humphreys 
V.  U.  S.  (1903)  38  Ct  CL  689. 

Where  the  Secretary  of  War  refused 
to  confirm  the  assignment,  his  refucNed 
was  an  annulment  of  the  regimental 
order,  and  of  itself  deprived  the  offi- 
cer from  receiving  the  pay  of  the  high- 
er grade.  Van  Leer  v.  U.  S.  (1913)  48 
Ct.  CI.  145. 

Staff  offlcersw— A  staff  officer  does  not 
exercise  a  command;  and  an  officer 
assigned  to  staff  duty  cannot  be  re- 
garded as  exercising  a  command  above 
that  pertaining  to  his  grade,  under  this 
section.  Truitt  v.  U.  S.  (1903)  38  Ct 
01.  398. 

Brigade  commander.— An  officer  as- 
signed to  command  a  brigade  held  en- 
titled to  the  pay  of  a  brigadier  general. 
Glenn  v.  U.  S.   (1902)  37  Ct  CI.  254. 

Marine  Corps  officers^— A  lieutenant 
colonel  of  the  Marine  Corps,  assigned 
to  the  command  of  a  so-called  regi- 
ment, is  not  an  officer  having  a  com- 
mand ^.bove  that  pertaining  to  his 
grade,  and  is  not  entitled  to  the  pay 
of  a  colonel  in  the  Marine  Corps. 
Berryman  ▼.  U.  S.  (1908)  43  Ct  CI. 
397. 

First  lieutenants  commanding  compa- 
ny.—This  section  extends  to  a  first 
lieutenant  assigned  to  command  an- 
other company  than  his  own.  Walker 
V.  U.  S.  (1907)  43  Ct  CL  L 

Temporary  absence  from  command.— 

The  temporary  absence  of  an  officer 
from  the  higher  command  does  not  de- 
prive him  of  the  higher  pay.  Leigh 
V.  U.  S.  (1908)  43  Ct  CL  374. 


§  2094.  (Act  June  30,  1902,  c.  1328.)  Increase  of  pay  of  officers 
and  enlisted  men  serving  beyond  the  limits  of  the  States  of 
the  Union. 

Hereafter  the  pay  proper  of  all  commissioned  officers  and  enlisted 
men  serving  beyond  the  limits  of  the  States  comprising  the  Union 
and  the  Territories  of  the  United  States  contiguous  thereto  shall 
be  increased  ten  per  centum  for  officers  and  twenty  per  centum  for 
enlisted  men  over  and  above  the  rates  of  pay  proper  as  fixed  by  law 
for  time  of  peace,  and  the  time  of  such  service  shall  be  counted 
from  the  date  of  departure  from  said  States  to  the  date  of  return 
thereto.     (32  Stat.  512.) 

This  was  a  proviso  annexed  to  an  appropriation  for  increase  of  pay  of  com- 
missioned officers  serving  at  foreign  stations  in  the  Army  appropriation  act 
for  the  fiscal  year  1903,  cited  above.  A  similar  provision  was  made  in  the 
Army  appropriation  act  for  the  preceding  year,  Act  March  2,  1901,  c.  803,  31 
Stat.  903.  Appropriations  for  such  increase  on  pay  are  made  in  the  similar 
acts  for  subsequent  years.  The  provision  for  the  fiscal  year  1917  was  by  Act 
Aug.  29,  1916,  c.  418,  §  1,  39  Stat. 

Increase  of  pay  for  such  service  "as  now  provided  by  law/'  was  continued 
by  a  provision  of  Act  May  11,  1908,  c  163,  post,  {  2095.  C^  r\r\r^]f> 
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The  same  rate  of  paj  for  officers  aod  enlisted  men  serving  on  Army  trans- 
ports in  the  Philippine  Archipelago  as  for  those  serving  at  shore  stations  be- 
yond the  limits  of  the  United  States  was  authorized  by  a  farther  provision  of 
Act  May  11,  1908,  c.  163,  post,  §  2096. 

A  further  proviso,  following  the  similar  proviso  in  Act  March  2,  1901,  c 
803,  31  Stat  903,  allowing  the  same  increase  of  pay  to  officers  and  enlisted 
men  who  had  served  in  China  after  May  26,  1900,  is  omitted,  as  temporary 
merely. 

Increase  of  pay  for  foreign  service  was  not  to  be  allowed  thereafter  for  serv- 
ice in  the  Canal  Zone,  Panama,  or  Hawaii  or  Porto  Rico,  by  a  provision  of 
Act  Aug.  24,  1912,  c.  391,  §  1,  post,  {  2097. 


Notes  of 

See,  also,  notes  to  f  2099,  post 

Construction  of  section  In  general.— 

The  right  of  officers  to  increased  pay 
while  serving  beyond  the  limits  of  the 
United  States  proper  is  made  clear  by 
this  section,  and  there  is  no  language 
in  subsequent  acts  which  repeals  it 
Vulte  V.  U.  S.  (1912)  47  Ct  OL  324. 

Pay  proper^— 'Tay  proper**  means  the 
fixed  amount  given  by  law  to  officers, 
as  distinguished  from  pay  and  emolu- 
ments or  pay  and  allowances.  The  in- 
crease of  an  officer's  pay  is  to  be  com- 
puted on  his  longevity  pay,  if  any.  Ir- 
win V.  U.  S.  (1903)  38  Ct  CL  87. 

Actually  stationed^— The  intent  of 
this  section  is  that  only  such  commis- 
sioned officers  and  enlisted  men  are  to 
receive  the  extra  pay  as  are  actually 
stationed  either  in  some  foreign  coun- 
try or  in  some  of  our  outlying  posses- 
sions. Lafitte  V.  U.  S.  (1908)  4.^  Ot 
CI.  16a 

Service  Included^— This  section  ex- 
tends only  to  officers  rendering  military 
service,  and  does  not  extend  to  an  offi- 
cer detailed  for  duty  in  connection  with 
an  exposition.  Carden  y.  U.  S.  (1907) 
42  Ct  CI.  185. 

The  ocean  is  the  highway  of  nations, 
and  cannot  be  denominated  a  foreign 
place.  Hence  a  quartermaster  in  the 
army,  assigned  to  duty  on  transports 
pljdng  between  San  Francisco  and 
Manila,  the  most  of  whose  time  was 
spent  in  the  high  seas,  was  entitled  to 
the  increase  provided  by  this  section. 
Lafitte  V.  U.  S.  (1008)  43  Ct.  CI.  106. 

The  service  of  an  officer  assigned  to 
duty  which  requires  him  to  travel  in 
Europe  from  place  to  place,  his  travel- 
ing expenses  being  paid  by  the  govern- 
ment, is  not  service  "at  foreign  sta- 
tions,** within  this  section.  Carden  v. 
U.  S.  (iniO)  45  Ct  CI.  171. 

Place  of  servloew— This  section  indi- 
cates no  intention  to  discriminate  be- 
tween those  serving  in  Porto  Rico  and 
Hawaii  and  those  serving  in  other  in- 

§  2095.  (Act  May  11,  1908,  c.  163.)     Increase  of  pay  for  service  be- 
yond the  limits  of  the  states  of  the  Union. 
Increase  of  pay  for  service  beyond  the  limits  of  the  States  com- 
prising the  Union,  and  the  territories  of  the  United  States  contigu- 
ous thereto,  shall  be  as  now  provided  by  law.    (35  Stat  110.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1910, 
cited  above,  accompanying  provisions  therein  fixing  the  pay  of  officers  and  en- 
listed men. 


Decisloiui 

solar     possessions.     Vnlte     v.     U.     S. 
(1912)  47  Ct  CI.  324. 

Ofncers  included.— This  section  can- 
not be  extended  to  an  officer  whose 
necessary  expenses  are  by  the  terms 
of  the  employment  paid  by  the  govern- 
ment Carden  v.  U.  S.  (1910)  45  Ct 
CL  171. 

— ~  Naval  oflRcers^-The  allowance  of 
increased  pay  given  by  this  section 
held  not  to  inure  to  naval  officers  dis- 
charging their  ordinary  sea  duties,  on 
the  ground  that  to  hold  otherwise  would 
nullify  the  provisions  of  section  13  of 
Act  March  3.  1899,  c.  413,  which  al- 
lowed naval  officers  detailed  for  shore 
duty  beyond  seas  the  same  pay  aa 
army  officers  so  detailed  (which  provi- 
sion was  superseded  by  section  2820, 
post).  U.  S.  v.  Thomas  (1904)  25  Sup. 
Ct  102.  104,  195  U.  S.  418,  49  L.  Ed. 
259. 

Time  of  oontinuance.— The  duty  status 
of  an  officer  serving  beyond  seas  re- 
mains the  same  for  all  purposes  until 
his  return  home.  Ilis  detachment  from 
service  beyond  seas  does  not  take  ef- 
fect until  his  return;  and  it  continues 
during  delay  taken  in  return,  if  such 
delay  was  allowed  as  leave  of  absence 
and  he  was  entitled  to  it  by  law.  Izard 
V.  U.  S.  (191.S)  48  Ct  CL  367,  distin- 
guishing Roberts  ▼.  U.  S.  (1909)  44 
Ct  CL  411. 

Computation  of  amountw— The  "pay 
proper"  on  which  the  percentage  of 
increased  pay  to  an  army  officer  serv- 
ing in  the  Philippine  Islands  is  to  be 
computed,  under  this  section,  includes 
the  longevity  pay  to  which  he  is  en- 
titled, under  section  2099,  post  aa  well 
as  the  minimum  pay  prescribed  by  sec- 
tion 2089,  ante.  U.  S.  v.  Mills  (1905) 
25  Sup.  Ct.  434,  436.  197  U.  S.  223, 
49  L.  Ed.  732,  affirming  Irwin  v.  U.  a 
(1903)  38  Ct  CL  87. 

Cited  without  definite  application, 
McCully  V,  U.  S.  (1907)  42  Ct  CL  275; 
(bearing  v.  U.  S.  (1911)  46  Ct  CL  187. 
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Previous  proTisions  for  increase  of  pay  for  service  beyond  the  limits  of  the 
states  of  the  Union,  referred  to  In  this  provision,  were  made  by  Act  June  80, 
1902,  c.  1328,  ante,  {  2094. 

See  notes  to  said  {  2094,  ante. 

Notes  of  Doeisioiui 

Increase  of   pay.— The  words   "shall  ficer  serving  In  Porto  Rico  from  June 

be  as  now  provided  by  law,"  in  provi-  1908,  until  November,  1909,  is  entitled 

sion  of  Act  May  11,  1908,  to  increase  to  such  10  per  cent  increase,  notwith- 

the  pay  for  army  service  beyond  the  standing  the  specific  exception  of  Por- 

states   comprising  the   Union  and   the  to  Rico  and  Hawaii  In  Acts  June  12, 

territories  contiguous,  refer  to  the  pro-  1906,  and  Act  March  2,  1907,  making 

viso  in  Act  of  June  30,  1902,  that  the  appropriations  for  such  increase.     U. 

pay  proper  of  all  commissioned  officers  S.  v.  Vulte   (1914)  34  S.  Ct.  664.  233 

and  enlisted  men  serving  shall  be  in-  U.  S.   509,  68  L.  Ed.  1071,  affirming 

creased  10  per  cent  and  20  per  cent  judgment  Vulte  v.  U.  S.  (1912)  47  Ct 

respectively,   and   a  commissioned   of-  Gl.  824. 

§  2096.  (Act  May  11,  1908,  c.  163.)  Increase  of  pay  of  officers  and 
enlisted  men  serving  on  army  transports  in  Philippine  Archi- 
pelago. 

Officers  and  enlisted  men  who  have  served  on  army  transports 
in  the  Philippine  Archipelago  at  any  time  since  May  twenty-sixth, 
nineteen  hundred,  under  the  control  and  orders  of  the  commanding 
general,  Philippines  Division,  or  who  may  hereafter  so  serve,  shall 
be  entitled  to  receive  the  same  rate  of  pay  as  is  provided  by  law 
for  officers  and  enlisted  men  serving  at  shore  stations  beyond  the 
limits  of  the  United  States.    (35  Stat.  114.) 

This  was  a  proviso  annexed  to  an  appropriation  for  increase  of  pay  to  en- 
listed men  in  the  Arpiy  appropriation  act  for  the  fiscal  year  1910,  cited  above. 
Provisions  for  increase  of  pay  for  service  beyond  the  limits  of  the  United 
States,  were  made  by  Act  June  30,  1902,  c.  1328,  ante,  §  2094. 

§  2097.  (Act  Aug.  24,  1912,  c.  391,  §  1.)  Increase  of  pay  not  al- 
lowed for  service  in  Canal  Zone,  Hawaii,  or  Porto  Rico. 

Hereafter  the  laws  allowing  increase  of  pay  to  officers  and  en- 
listed men  for  foreign  service  shall  not  apply  to  service  in  the  Canal 
Zone,  Panama,  or  Hawaii  or  Porto  Rico.    (37  Stat.  576.) 

This  was  a  proviso  annexed  to  an  appropriation  for  increase  of  pay  to  en- 
listed men  on  foreign  service,  in  the  Army  appropriation  act  for  the  fiscal  year 
1913,  cited  above. 

§  2097a.  (Act  March  4,  1915,  c.  143,  §  1.)  Increase  of  pay  of  clerks 
and  messengers  at  headquarters,  etc.,  while  serving  in  Philip- 
pine Islands. 

On  and  after  July  first,  nineteen  hundred  and  fourteen,  the  pay  of 
clerks  and  messengers  at  headquarters  of  territorial  departments, 
tactical  divisions,  brigades,  and  service  schools,  who  are  citizens  of 
the  United  States,  shall  be  increased  $200  each  per  annum  while 
serving  in  the  Philippine  Islands,  such  service  to  be  computed  from 
the  date  of  departure  from  the  continental  limits  of  the  United 
States  to  the  date  of  return  thereto.    (38  Stat.  1067.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1916^ 
cited  above.  It  was  repeated  in  the  Army  appropriation  act  for  the  fiscal 
year  1915,*  Act  April  27,  1914,  c.  72,  88  Stat.  355.  The  Army  appropriation 
act  for  the  fiscal  year  1917,  Act  Aug.  29,  1916,  c.  418,  39  Stat,  contained  no 
such  provision.  Said  act,  however,  contained  a  provision  that  headquarters 
clerks  were  thereafter  to  be  known  as  Army  field  clerks,  and  that  they  should, 
after  12  years*  service,  receive  the  same  allowances,  except  retirement,  as  pre- 
viously allowed  by  law  to  pay  clerks.  Quartermaster  Corps.  See  ante,  §  198(»a, 
Said  Army  appropriation  act  for  the  fiscal  year  1917  also  contained  a  provi- 
sion that  thereafter  not  to  exceed  200  clerks.  Quartermaster  Corps,  with  12 
years'  service,  should  be  known  as  field  clerks.  Quartermaster  Corps,  with  the 
same  allowances,  except  retirement,  as  previously  allowed  by  law  to  pay  clerks^ 
Quartermaster  Corps.    See  ante,  |  1788c. 
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§  2098.  (Repealed.) 

This  flection,  which  was  a  provisioD  of  Act  March  2,  1913,  c.  93,  37  Stat. 
705,  provided  for  a  35  per  cent,  increase  of  pay  to  officers  of  the  Army  detailed 
for  aTiation  duty.  It  was  repealed  by  Act  June  3,  1916,  c.  134,  §  13,  ante,  S 
18G0. 

§  2099.  (R.  S.  §  1262.)     Service  pay. 

There  shall  be  allowed  and  paid  to  each  commissioned  officer  be- 
low the  rank  of  brigadier-general,  including  chaplains  and  others 
having  assimilated  rank  or  pay,  ten  per  centum  of  their  current  year- 
ly  pay  for  each  term  of  five  years  of  service. 
Act  July  15,  1870,  c.  294,  §  24,  16  Stat  320. 

A  provision  that  all  otticers  of  the  Army,  who  served  as  officers  in  the 
volunteer  forces  during  the  rebellion,  or  as  enlisted  men  in  the  Armies  of  the 
United  States,  regular  or  volunteer,  should  be  credited  with  the  full  time  they 
had  so  served,  in  computing  their  service  for  longevity  pay  and  for  retirement, 
was  made  by  Act  June  18,  1878,  c.  263,  {  7,  post,  §  2100. 

Further  provisions  for  the  allowance  of  the  actual  time  of  service  in  the 
Army  or  Navy,  or  both,  and  as  to  the  pay  of  the  grade  on  which  the  increase 
shall  be  computed,  are  contained  in  Act  June  30,  1882,  c.  254,  pest,  S  2101. 

Officers  of  the  Officers'  Reserve  Corps,  when  detailed  to  temporary  duty  with 
the  Regular  Army,  are  entitled  to  pay  and  allowances  of  the  corresponding 
grades  in  the  Regular  Army,  with  increase  of  pay  for  length  of  active  service, 
as  allowed  by  law  for  officers  of  the  Regular  Army,  by  a  provision  of  Act  June 
3, 1916,  c.  134,  §  38,  ante,  §  1881b. 

Notes  of  Decisions 


See,  also,  notes  to  f  2094,  ante. 
Retroactive    effect    of    section.— See 

Davison  v.  U.  S.  (1908)  43  Ct  CI.  308. 

"Service."— The  word  "service,"  as 
used  in  this  section,  means  military 
service.  U.  S.  v.  La  Tourrette  (1894) 
14  Sup.  Ct  422.  423,  151  U.  S.  572,  38 
L.  Ed.  274.  It  means  actual  service 
performed  under  color  of  office,  with- 
out regard  to  defects  in  the  title  to  the 
office.  The  reward  which  the  statutes 
intend  is  for  long- con  tinned  actual 
service,  and  it  matters  not  whether  an 
officer  serves  as  such  de  jure  or  de  fac- 
to. Bennett  v.  U.  S.  (1884)  19  Ct.  CL 
379;  Palen  v.  U.  S.  (1884)  19  Ct  CL 
389;  Gould  ▼.  U.  S.  (1884)  19  Ct  CI. 
593. 

A  person  employed  by  the  council  of 
administration  at  an  army  post,  prior 
to  Act  March  2,  1867,  c  145,  §  7,  14 
Stat.  423,  to  officiate  as  chaplain,  was 
in  the  "service,"  and,  if  afterwards 
regularly  commissioned  under  that  act, 
the  period  of  his  service  under  the  prior 
appointment  should  be  included,  in 
computing  bis  longevity  pay.  U.  S.  v. 
La  Tourrette  (1894)  14  Sup.  Ct  422, 
423,  151  U.  S.  572,  38  L.  Ed.  274. 
CONTRA,  see  La  Tourette  v.  U.  S. 
(1891)  26  Ct  CL  296.  This  decision 
by  the  court  of  claims  seems  afterwards 
to  have  been  overruled  and  the  claim 
allowed.  See  28  Ct  CL  566.  See. 
further    (1881)  17  Op.  Atty.  Gen.  152. 

Officers  included— Cadets  In  Military 
Academy.— The  time  of  service  of  a 
cadet  in  the  Military  Academy  is  to  be 
included  in  computing  his  increaso  of 
pay  under  this  section.  U.  S.  v.  Mor- 
ton (1R84)  5  Sup.  Ct  1,  3,  112  U.  S. 
1,  28  L.  Ed.  613;  U.  S.  v.  Watson 
(1889)  9  Sup.  Ct  430,  130  U.  S.  SO. 
32  L.  Ed.  852;  Morton  v.  U.  S.  (1884) 
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19  Ct  CL  200.  But  see  section  1923, 
ante,  which  provides  that  service  of 
cadets,  hereafter  appointed,  shall  not 
be  counted  in  computing  for  any  purpose 
the  length  of  service  of  any  officer  of 
the  army. 

Retired     ofRcerSw— The     statute 

makes  no  distinction  between  officers 
on  the  active  and  retired  list  Longev- 
ity pay  of  officers  on  the  retired  list 
is  to  be  computed  as  if  they  remained 
on  the  active  list,  subject  to  the  gener- 
al deduction  of  one-fourth  directed  by 
section    2138,    post      Tyler    ▼.    U.    S. 

(1880)  16  Ct  CL  223.     U.  S.  v.  Tyler 

(1881)  105  U.  S.  244,  246.  26  L.  Ed. 
985.  CONTRA,  see  MarshaU  v.  U.  S. 
(1888)  8  Sup.  Ct  520,  124  U.  S.  391, 
31  L.  Ed.  475.    And  see  $  2139,  post 

Volunteer    service.- Under    Act 

July  5,  1838,  c.  162,  {  15,  5  Stat  258. 
which  provided  that  every  commis- 
sioned officer  of  the  line  or  staff,  exclu- 
sive of  gelieral  officers,  shall  be  en- 
titled to  receive  one  additional  ration 
per  diem  for  every  five  years  he  may 
have  served  or  shall  serve  in  the  army 
of  the  United  States,  in  connection  with 
Act  March  2,  18G7,  c  159,  {  1,  14  Stat, 
4.34,  which  provided  that  "in  comput- 
ing the  length  of  service  of  any  officer 
of  the  array,  in  order,  to  determine 
what  allowance  and  payment  of  addi- 
tional or  longevity  ration  he  is  entitled 
to"  there  should  be  taken  into  consid- 
eration his  service  as  a  commissioned 
officer  either  in  the  regular  army,  or 
since  April  19,  1861,  in  the  volunteer 
service,  it  was  held  that  service  in  the 
volunteer  forces  during  the  Mexican 
war  could  not  be  included  in  comput- 
ing his  right  to  such  longevity  ration. 
U.  S.  V.  Sweeny  (1895)  15  Sup.  Ct 
608,  157  U.  S.  281,  39  L.  Ed.  702. 
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sation.  La  Tonrette  v.  U.  S.  (1891) 
26  Ct.  CL  296. 

The  method  of  compnting  longevity 
pay  is  Dot  by  taking  one- tenth  of  the 
officer's  fixed  annual  pay,  but  one- 
tenth  of  his  "current  yearly  pay" ;  L  e., 
his  second  longevity  pay  will  include 
10  per  cent,  of  his  first  longevity  pay, 
etc.,  subject,  however,  to  the  provision 
of  section  2102,  post.  Tyler  v.  U.  S» 
(1880)  16  Ct  CL  223. 

Cited  without  definite  application^ 
U.  S.  V.  Tyler  (1881)  105  U.  S.  244, 
26  L.  Ed.  985;  Thornley  v.  U.  S. 
(1885)  5  Sup.  Ct  491,  493,  113  U.  S. 
310,  28  L.  Ed.  999;   U.  S.  v.  Farenholt 

(1907)  27  Sup.  Ct  629,  206  U.  S.  226, 
630,  51  L.  Ed.  1036;    U.  S.  v.  Miller 

(1908)  28  Sup.  Ct  199,  208  U.  S.  32, 
62  L.  Ed.  376;  Pennington  v.  U.  S. 
(1914)'  34  Sup.  Ct  269,  270,  271,  231 
U.  S.  631,  5fi  L.  Ed.  410;  Roberts  v. 
U.  S.  (1874)  10  Ct  CI.  283;  Murphy  v. 
U.  S.  (1903)  38  Ct  CI.  5U;  Cloud  ▼. 
U.  S.  (1907)  43  Ct  CL  69;  Elmer  v. 
U.  S.  (1910)  45  Ct  CL  90;  State  v. 
Dudley  (1910)  91  N.  B.  228,  173  Ind. 
633. 

§  2100.  (Act  June  18,  1878,  c.  263,  §  7.)     Service  pay;   length  of 
service;   all  army  service  credited  for  longevity  pay  and  for 
retirement 
On  and  after  the  passage  of  this  act,  all  officers  of  the  Army 
of  the  United  States  who  have  served  as  officers  in  the  volunteer 
forces  during  the  war  of  the  rebellion,  or  as  enlisted  men  in  the 
armies  of  the  United  States,  regular  or  volunteer,  shall  be,  and  are 
hereby,  credited  with  the  full  time  they  may  have  served  as  such  of- 
ficers and  as  such  enlisted  men  in  computing  their  service  for  lon- 
gevity pay  and  retirement.     (20  Stat.  150.) 

This  section  was  part  of  the  Army  appropriation  act  for  the  fiscal  year  1879, 
cited  above. 

A  further  provision  of  the  section,  limiting  the  retired  list  to  400,  was 
superseded  by  a  provision  limiting  the  list  to  350,  made  by  Act  Feb.  16,  1891, 
c  238,  ante,  {  2073. 

Other  provisions  relating  to  retirement  are  set  forth  in  Chapter  2  of  this 
Title,  ante.  {§  2045-2088. 

Notes  of  Decisions 


Mllltia    offlcersw— An    officer    of 

state  militia  is  not  entitled  to  longev- 
ity pay,  under  this  section,  for  the  pe- 
riod during  which  he  was  an  officer  of 
such  militia,  for  service  with  his  organ- 
ization with  a  part  of  the  regular  army, 
at  an  encampment  authorized  by  sec- 
tion 3066,  post  Bowie  v.  U.  S.  (1909) 
45  Ct  CI.  42. 

Effect  of  diseharge  from  tervioe. 

— ^The  discharge  of  an  officer  of  the 
army  does  not  take  effect,  so  as  to  re- 
lieve the  government  from  its  obliga- 
tions, until  he  is  notified  of  the  fact 
and  actually  discharged  from  service. 
Gould  V.  U.  S.  (1884)  19  Ct  CL  593. 

Computatloii.»Since  the  passage  of 
section  2101,  post,  the  method  of  com- 
puting current  year,  under  this  section, 
has  been  as  prescribed  thereby.  Plum- 
mer  v.  U.  S.  (1912)  32  Sup.  Ct  467, 
469,  224  U.  S.  137,  56  L.  Ed.  697,  re- 
versing (1909)  45  Ct  CL  614.  This 
section  was  not  affected  in  principle  by 
section  2101,  post,  which  simply  pro- 
vides a  numerical  measure  of  compen- 


Act  is  prospective  In  operation.^ 
(1883)  17  Op.  Atty.  Gen.  555,  560. 

W  bat     constitiitet     "senvlce."— T  h  e 

word  "service,"  as  used  in  this  section, 
means  actual  service  performed  under 
color  of  office  or  other  authority,  with- 
out regard  to  any  defects  which  might 
be  found  in  the  legal  title  of  the  claim- 
ant to  the  office  or  position.  Bennett 
V.  U.  S.   (1884)  19  Ct  CL  379,  387. 

Officers  included—Service  as  enlist- 
ed men^— The  term  ^'enlisted  men,"  in 
this  section,  refers  only  to  certain 
classes  of  enlisted  men,  including  In- 
dian scouts  and  hospital  stewards.  It 
refers  only  to  those  officers  who  have 
risen  from  the  ranks.  It  does  not  in- 
clude cadets  at  the  Military  Academy. 
Babbitt  v.  U.  S.  (1880)  16  Ct  CL  202; 
(1878)  16  Op.  Atty.  Gen.  61L  And 
see  U.  S.  V.  Babbitt  (1881)  104  U.  S. 
767,  768,  26  L.  Ed.  921. 


During  the  war  of  the  rebellion. 

—The  phrase  "during  the  war  of  the 
rebellion,"  in  this  section,  is  a  limita- 
tion upon  the  provisions  thereof  only 
with  respect  to  officers  of  the  army 
who  have  served  as  officers  in  the  vol- 
unteer forces.  It  does  not  apply  to 
those  officers  of  the  army  who  have 
served  as  enlisted  men  in  either  the 
volunteer  or  regular  forces.  Hence,  in 
computing  the  service  of  officers  of  the 
latter  description  for  longevity  pay  and 
retirement,  service  performed  by  them 
as  enlisted  men  previous  to  the  war  of 
the  rebellion  must  be  taken  into  ac- 
count    (1878)  16  Op.  Atty.  Gen.  611. 

Retired     officers^— This     section 

makes  no  discrimination  against  offi- 
cers on  the  retired  list  Tyler  v.  U.  S. 
(1880)  16  Ct  CL  223. 

Cited     without    definite    application, 

U.  S.  V.  Morton  (1884)  5  Sup.  Ct  1,  2, 
112  U.  S.  1,  28  L.  Ed.  613. 
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§  2101.  (Act  June  30,  1882,  c.  254.)     Service  pay;  length  of  serv- 
ice;  all  Army  or  Navy  service  credited;   grade  on  which  pay 
computed ;  payment  with  monthly  pay. 
For    *     *    additional  pay  to  officers  for  length  of  service,  to  be 
paid  with  their  current  monthly  pay,  and  the  actual  time  of  service  in 
the  Army  or  Navy,  or  both,  shall  be  allowed  all  officers  in  computing 
their  pay :    Provided,  That  from  and  after  the  first  day  of  July,  eigh- 
teen hundred  and  eighty-two,  the  ten  per  centum  increase  for  length 
of  service  allowed  to  certain  officers  by  section  twelve  hundred  and 
sixty-two  of  the  Revised  Statutes  shall  be  computed  on  the  yearly 
pay  of  the  grade  fixed  by  sections  twelve  hundred  and  sixty-one  and 
twelve  hundred  and  seventy-four  of  the  Revised  Statutes.     (22 
Stat.  118.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1883, 
cited  above.  The  same  provision,  but  without  the  proviso,  was  contained  in 
the  similar  appropriation  act  for  the  preceding  year,  Act  Feb.  24,  1881,  c 
79,  21  Stat  346. 

R.  S.  S  1261,  mentioned  in  this  provision,  prescribing  rates  of  pay  for  various 
grades  of  officers,  is  set  forth  ante,  {  2089,  and  R.  S.  §  1274,  also  mentioned 
therein,  providing  that  retired  officers  should  receive  75  per  cent  of  the  pay 
of  the  rank  upon  which  they  were  retired,  is  set  forth  post,  {  2138. 

Notes  of  Deoislonfl 

See,  also,  notes  to  §  2099,  ante.  engineer   in   the   employ   of   the   War 

**♦..-!   41-*   «*    .*.m,i<.*_CA..wiM«    ••  Department  on  the  Florida  coast  and 

.«1J  fi    mm.rl   l!r.d«^    pX  To  elsewhere,  the  actual  time  of  his  service 

cadet  In    Military   Academy--^rior   to  ^^  ^^^  capacity  should  not  be  aUowed 

the   enactment   of  section  1923,   ante  ^  computing  his  longevity  pay.    (1881) 

time  spent  m  the  Mihtary  Academy  by  ^j  q^  ^^.^    q^^    93 

a  cadet  had  to  be  considered  as  actual  *           *          *       ' 

time  of  service  in  the  army,  in  comput-  —  8«rvloe  as  clerk  and  messenger, 

ing  his  increase  of  pay.    U.  S.  ▼.  Mor-  —Employment  as  clerk  and  messenger 

ton  (1884)  5  Sup.  Ct  1,  3, 112  U.  S.  1,  ^^  **»«  quartermaster's  and  subsistence 

28  L.  Ed.  613,  affirming  19  Ct  CI.  200;  departments    is    not    "service    in    the 

U.  S.  V.  Watson  (1889)  9  Sup.  Ct  430.  army,"  within  the  meaning  of  this  sec- 

130  U.  S.  80,  32  L.  Ed.  852;    (1889)  S?'^oA®^i''®l°®'.\.^-  ^  (1908)  43  Ct 

19  Op.  Atty.  Gen.  439.    CONTRA,  see  Vii/°^'     oSS*^^  ^°^  ^'  ^  ^'  ^®°^®®' 

(1881)  17  Op.  Atty.  Gen.  93.  ^^^  U.  S.  309. 

«      .     .         ^,    .              «  Yearly  pay  of  orade.— Longevity  pay 

—  Service  In  medical  corps  of  navy.  ^^  ^  JJ  Ueutenant  is  not  to  h!  has- 
-Where  an  officer  has  served  in  the  ^^  ^p^^  ^^  increased  aUowance  as 
medical  corps  of  the  navy,  the  actu^  ^^  ^^^  to  a  rear  admiral,  given  him  as 
Umeof  his  service  in  that  corps  should  ^^^^   y^     g^^^j^^  2089,   ante,  and  Act 

nL      n^l^lT^^Sr  A^tfv    r.n°or^      ^^^^^  3,  1899,  c  413,  §  13,  30  Stat 
pay.     (1881)  17  Op.  Atty.  Gen.  93.  ^q^     jj    g   ^    ^jyjgp  ^gog^  28  Sup. 

Service    as    captain's    clerk    in  Ct  199,  208  U.  S.  32,  52  L.  Ed.  376, 

navy.— The  actual  time  of  service  of  an  overruling  on  this  point  Miller  v.  U.  S. 

officer  as  a  captain's  clerk  in  the  navy  (1906)  41  Ct.  CI.  400. 

should    be    allowed    in    computing   his  Reopening  settlement^See  (1889)  19 

longevity   pay.      (1881)    17   Op.    Atty.  Op.  Atty.  Gen.  439. 

^^°'  ^^'  Cited    without    definite    application, 

Service  as  civil  engineer.— Where      IT.  S.  v.  Mills  (1905),  25  Sup.  Ct  434, 

an  officer  served  as  an  assistant  dvil      436,  197  U.  S.  223,  49  L.  Ed.  732. 

§  2102.  (R.  S.  §  1263.)     Service  pay;  not  to  exceed  forty  per  cen- 
tum on  yearly  pay. 

The  total  amount  of  such  increase  for  length  of  service  shall  in 
no  case  exceed  forty  per  centum  on  the  yearly  pay  of  the  grade  as 
provided  by  law. 

Act  July  15,  1870,  c.  294,  §  24,  16  Stat  230. 

A  further  limitation  of  the  amount  of  the  pay  of  a  colonel  or  a  lieutenant- 
colonel  was  made  by  R.  S.  {  1267,  post,  §  2112. 

Notes  of  Decisions 

Construction    with    other   sections.—  ing  by  this  section  and  section  2112, 
Section    2138,    post,    intended    three-  post.     Roberts  v.  U.  S.   (1874)  10  Ct 
fourths  of  the  full  pay  the  retired  offi-  CI.  283. 
cer  was  entitled  to  receive  when  retir- 
ed, and  not  three-fourths  of  allowanc-  Cited     without    definite     application, 
es,  which  he  was  debarred  from  receiv-  Marshall  v.  U.  S.    (1888)   8  Sup.  Ct 
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520,  124  U.    S.   391,  31  L.  Ed.  475;      State  v.  Dudley  (1910)  91  N.  E.  228, 
U.  S.  V.  Mills  (1905)  25  Sup.  Ct.  434,      173  Ind.  633. 
436,   197   U.   S.  223,  49  L.   Ed.   732; 

§  2103.  (R  S.  §  1264.)     Brevets. 

Brevets  conferred  upon  commissioned  officers  shall  not  entitle 
them  to  any  increase  of  pay. 

Act  March  3,  1863,  c  82,  12  Stat.  758.  Act  March  3,  1865,  c  79,  8  9,  13 
Stat.  488. 

Provisions  relating  to  brevet  commissions  were  made  by  R.  S.  §|  1210- 
1212,  ante.  Sf  1926-1933. 

Notei  of  Deolsioni 

Brevet    pay^— Since    Act    March    3,  v.  Freeman  (C.  C.  1845)  Fed.  Cas.  No. 

1865.  c  79,  §  9,  13  Stat  488  (this  sec-  15,163;    Hunt  v.  U.  S.    (1870)   6  Ct 

tion),    officers   of   the   army   have  not  CI.  8;     (1821)   1  Op.  Atty.  Gen.  525; 

been  entitled  to  the  pay  and  emoluments  (1822)  1  Op.  Atty.  Gen.  547;    (1822) 

of  brevet  rank,  though  assigned  to  duty  1  Op.  Atty.  Gen.  564;    (1829)   2  Op. 

as  such  by  the  President,  and  having  Atty.  Gen.  223;     (1834)   2   Op.   Atty. 

command  accordingly.     I*ope  v.  U.  S.  Gen.   646;     (1835)    2   Op.   Atty.   Gen. 

(1884)  19  Ct  CI.  693.     Decisions  un-  697;     (1836)    3    Op.    Atty.    Gen.    83; 

der  prior  laws,  see  U.  S.  v.  Vinton  (C.  (1853)  6  Op.  Atty.  Gen.  211. 
a  1836)  Fed.  Cas.  No.  16,624;   U.  S. 

§  2104.  (R.  S.  §  1265.)     Pay  during  absence. 

Officers  when  absent  on  account  of  sickness  or  wounds,  or  law- 
fully absent  from  duty  and  waiting  orders,  shall  receive  full  pay; 
when  absent  with  leave,  for  other  causes,  full  pay  during  such  ab- 
sence not  exceeding  in  the  aggregate  thirty  days  in  one  year,  and 
half-pay  during  such  absence  exceeding  thirty  days  in  one  year. 
When  absent  without  leave,  they  shall  forfeit  all  pay  during  such 
absence,  unless  the  absence  is  excused  as  unavoidable. 

Act  Aug.  3,  1861,  c.  42,  §  20,  12  Stat  290.  Act  March  3,  1863,  c.  76,  $  31, 
12  Stat  736.  Act  June  20,  1864,  c.  145,  §  11,  13  Stat  145.  Act  July  15, 
1870,  c.  294,  I  24,  16  Stat  320. 

Provisions  for  leaves  of  absence,  without  deduction  of  pay,  were  made  by 
Act  July  29,  1876.  c.  239,  post,  {  2105. 

Provisions  relating  to  leave  credits  for  vokinteer  service  to  officers  appointed 
to  the  Regular  Army  from  the  volunteer  service  were  made  by  a  proviso  of 
Act  June  30, 1902,  c.  1328,  post,  §  2106. 

The  provisions  of  R.  S.  §  1330,  post,  §  2253,  authorizing  leaves  of  absence 
to  officers  of  the  Military  Academy,  were  extended  to  officers  on  duty  as  in- 
structors at  the  service  schools,  by  a  provision  of  Act  March  23,  1910,  c.  115, 
post,  §  2109. 

The  times  of  taking  effect  and  terminating  of  leaves  of  absence  to  officers  serv- 
ing in  Alaska,  or  without  the  limits  of  the  United  States,  or  in  the  Philip- 
pine Islands,  were  prescribed  by  provisions  of  Act  March  2,  1901,  c  803,  and 
Act  March  2,  1907,  c  2511,  post.  §§  2107,  2108. 

The  Army  appropriation  acts  for  the  fiscal  years  1913  and  1914,  Act  Aug.  24, 
1912,  c.  391,  §  1,  37  Stat.  572,  and  Act  March  2,  1913,  c.  93,  37  Stat  706, 
applicable  to  the  appropriation  for  the  particular  year  only,  as  follows : 

'*No  officer  or  enlisted  man  in  active  service,  who  shall  be  absent  from  duty 
on  account  of  disease  resulting  from  his  own  intemperate  use  of  drugs,  or 
alcoholic  liquors,  or  other  misconduct,  shall  receive  pay  for  the  period  of  such 
a'bsence  from  any  part  of  the  appropriation  in  this  Act  for  the  pay  of  officers 
or  enlisted  men,  the  time  so  absent  and  the  cause  thereof  to  be  ascertained 
under  such  procedure  and  regulations  as  may  be  prescribed  by  the  Secretary 
of  War."  Said  provision  was  made  general  and  permanent  by  a  provision  of 
Act  April  27,  1914,  c.  72,  post,  §  2104a. 

•  Notes  of  Decisions 

Ofncers.^A  post  chaplain  in  the  army  his  return;  and  it  continues  during  de- 
is  an  "officer,"  within  the  meaning  of  lay  taken  in  return,  if  such  delay  was 
this  section.  (1868)  12  Op.  Atty.  Gen.  allowed  as  leave  of  absence  and  he 
51,5.  was  entitled  to  it  by  law.     Izard  v.  U. 

Duty  status^The  duty  status  of  an  p-  ^i^l^^^^  ^^  ^^'  ?.^Zi^.'^??°i"^!?" 

officer  serving  beyond  seas  remains  the  ^/  Roberts  v.  U.  S.  (1909)  44  Ct  CI. 

same  for  all  purposes  until  his  return  ^^^ 

home.     His   detachment  from    service  Absence  with  leave.— Since  the  Pres- 

beyond  seas  does  not  take  effect  until  ident  may  revoke  a  leave  of  absence, 
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he    may    make   the   continuance   of   it  be  excused  as  unavoidable.    In  re  Smith 

conditional  upon  the  officer  relinquish-  (1888)  23  Ct  CL  452. 

ing  his  pay  for  such  period.     Andrews  The  provision  that  an  officer  absent 

V,  U.  S.   (1911)  47  Ct  CL  51.  without  leave  shall  forfeit  all  pay  un- 

A  captain  of  cavalry,  held  entitled  to  less  the   absence   is   excused   prevails, 

pay  during  an  extended  leave  of  absence,  whether  a  court-martial  declares  a  for- 

Andrews  v.  U.  S.  (1914)  49  Ct.  CI.  391.  feiture  or  not.     Dodge  v.  U.  S.  (1897) 

An  officer  held  not  absent  with  leave.  S3  Ct.  CI.  28. 

A^A'J-i  7'^^A'^i^''  ^^^^^^  ^^  ^^^  '^^^'        Suspension  from  duty^An  officer  of 
414,  ^6  u  Hid.  Hy.  ^^  ^^jjjy^  ^jj.jg  suspended  from  duty, 

Awaiting  orders^— An  officer,  ordered  is  not  entitled  to  emoluments  or  allow- 
home  to  await  orders,  cannot  malte  his  anccs.  Swaim  v.  U.  S.  (1897)  17  Sup. 
home  ambulatory  by  simply  reporting  ct.  448,  453,  165  U.  S.  553,  41  L.  Ed. 
from  the  places  where  he  may  chance  823. 

to  be.    Chilsonv.  U.  S.  (1875)  11  Ct.        Recovery  of  payments  made^Where 

KjL  oyl.  payments  have  erroneously  been  made 

Absence   without  leave^— The  pay  of  to  an  officer  for  a  peiiod  during  which 

an  officer  absent  without  leave  is  not  he  was  absent  without  leave  it  may  be 

absolutely  forfeited.     The  absence  may  recovered    baclc.      Crowell    v.    U.     S. 

(1887)  22  Ct.  CI.  69. 

§  2104a.  (Act  April  27,  1914,  c.  72.)     Pay  during  absence  on  ac- 
count of  disease  resulting  from  intemperate  use  of  drugs  or 
liquors  or  other  misconduct,  not  allowed. 
Hereafter  no  officer  or  enlisted  man  in  active  service  who  shall 
be  absent  from  duty  on  account  of  disease  resulting  from  his  own 
intemperate  use  of  drugs  or  alcoholic  liquors  or  other  misconduct 
shall  receive  pay  for  the  period  of  such  absence,  the  time  so  absent 
and  the  cause  thereof  to  be  ascertained  under  such  procedure  and 
regulations  as  may  be  prescribed  by  the  Secretary  of  War.     (38 
Stat.  353.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1917, 
cited  above. 

§  2105.  (Act  July  29,  1876,  C..239.)     Leaves  of  absence  v^dthout  de- 
duction of  pay. 

That  an  act  approved  May  eighth,  eighteen  hundred  and  seven- 
ty-four, in  regard  to  leave  of  absence  of  Army  officers,  be  and 
the  same  is  hereby,  so  amended  that  all  officers  on  duty  shall 
be  allowed  in  the  discretion  of  the  Secretary  of  War,  sixty  days' 
leave  of  absence  without  deduction  of  pay  or  allowance:  Pro- 
vided, That  the  same  be  taken  once  in  two  years :  And  provided 
further.  That  the  leave  of  absence  may  be  extended  to  three  months, 
if  taken  once  only  in  three  years,  or  four  months  if  taken  only  once 
in  four  years.     (19  Stat.  102.) 

This  was  an  act  to  amend  Act  May  8,  1874,  c.  154,  18  Stat  143,  which  is 
mentioned  also  in  the  body  of  the  act  as  amended  thereby,  and  which  was  su- 
perseded by  such  amendment.    Said  act  was  as  follows: 

**That  all  officers  on  duty  at  any  point  west  of  a  line  drawn  north  and  south 
through  Omaha  City,  and  north  of  a  line  drawn  east  and  west  upon  the  south- 
em  boundary  of  Arizona,  shall  be  allowed  sixty  days'  leave  of  absence  without 
deduction  of  pay  or  allowances:  Provided,  That  the  same  is  taken  but  once  in 
two  years:  And  provided  further.  That  the  leave  of  absence  may  be  extended 
to  three  months  if  taken  once  only  in  three  years;  or  four  months,  if  taken 
once  only  in  four  years." 
See  notes  to  K.  S.  §  1265,  ante,  §  2104. 

Notes  of  Decisioiui 

See,  also,  notes  to  §  2104,  ante.  cates  them  at  the  command  of  his  su- 

Commutatlon  of  quarter8.-.An  officer  P^^^r;     nor   if   there    are   unoccupied 

in  the  enjoyment  of  quarters  in  kind  at  Quarters  that  might  properly  have  been 

the  commencement   of  leave    (cumula-  assigned    to    him    had   not   leave   been 

tive)  docs  not  become  entiUed  to  com-  S^^^^ted.     (1881)  17  Op.  Atty.  Gen.  41. 

mutation   upon    the   commencement   of  Cited     without     definite     application, 

the   leave,   nor   does   he    become   enti-  Izard  v.  U.  S.   (1913)  48  Ct  CI.  367; 

tied    to    commutation    if,    during    such  distinguishing  Roberts  v.  U.  S.  (1909) 

leave,  he  voluntarily  abandons  the  use  44  Ct  CL  411, 
of  the  quarters  in  kind;    nor  if  he  va- 
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§  2106.  (Act  June  30,  1902,  c.  1328.)     Leaves  of  absence;   credits 
for  volunteer  service. 

Officers  appointed  to  the  Regular  Army  from  the  volunteer  serv- 
ice, whose  service  has  been  continuous,  shall,  in  the  computation 
of  leaves  of  absence  after  their  appointment  in  the  Regular  Army, 
be  entitled  to  the  leave  credits  which  accrued  to  them  as  volunteer 
officers  where  such  leave  credits  were  not  availed  of  during  their 
volunteer  service.     (32  Stat.  508.) 

This  was  a   proviso  annexed  to  an   appropriation  for  pay   of  officers   for 

length  of  service  in  the  Army  appropriation  act  for  the  fiscal  year  1903,  cited 

above. 

§  2107.  (Act  March  2,  1901,  c.  803.)  Leaves  of  absence  to  officers 
serving  in  Alaska  or  without  limits  of  United  States;  times  of 
taking  effect  and  terminating. 
Leaves  of  absence  which  may  be  granted  officers  of  the  Regular 
or  Volunteer  Army  serving  in  the  Territory  of  Alaska  or  with- 
out the  limits  of  the  United  States,  for  the  purpose  of  returning 
thereto,  or  which  may  have  been  granted  such  officers  for  such  pur- 
pose since  the  thirteenth  day  of  October,  eighteen  hundred  and 
ninety-eight,  shall  be  regarded  as  taking  effect  on  the  dates  such 
officers  reached  or  may  have  reached  the  United  States,  respectively, 
and  as  terminating,  or  as  having  terminated,  on  the  respective  dates 
of  their  departure  from  the  United  States  in  returning  to  their  com- 
mands, as  authorized  by  an  order  of  the  Secretary  of  War  dated  Oc- 
tober thirteenth,  eighteen  hundred  and  ninety-eight.  (31  Stat. 
902.) 

This  was  a  proviso  annexed  to  an  appropriation  for  mileage  to  officers,  etc, 
in  the  Arm^  appropriation  act  for  the  fiscal  year  1902,  cited  above. 

The  Superintendent  and  members  of  the  Female  Nurse  Corps,  when  serving 
in  Alaska  or  without  the  limits  of  the  United  States,  were  allowed  the  same 
privileges  as  to  leaves  of  absence  as  Army  officers  so  serving,  by  Act  March  4, 
1912,  c.  60,  post,  §  2U0. 

§  2108.  (Act  March  2,  1907,  c.  2511.)     Leaves  of  absence  to  officers 
serving  in  Philippine  Islands;   times  of  taking  effect  and  ter- 
minating. 
Leaves  to  be  absent  from  the  Philippine  Islands,  other  than  to 
return  to  the  United   States,   which  may  be  granted  officers  of 
the  Army  serving  in  said  islands  and  sailing  from  Manila,  shall  be 
regarded  as  taking  effect  on  the  dates  such  officers  reach  Manila,  and 
as  terminating  on  the  dates  of  their  departure  from  Manila,  in  return- 
ing to  their  stations.    (34  Stat.  1171.) 

This  was  a  proviso  annexed  to  an  appropriation  for  transportation  of  the 
Army  in  the  Army  appropriation  act  for  the  fiscal  year  1908,  cited  above. 

§  2109.  (Act  March  23,  1910,  c.  115.)     Leaves  of  absence  to  officers 
on  duty  as  instructors  at  service  schools. 

United  States  service  schools:    *     *     That  the  provisions  of  sec- 
tion thirteen  hundred  and  thirty.  Revised  Statutes,  authorizing  leaves 
of  absence  to  certain  officers  of  the  Military  Academy,  during  the  pe- 
riod of  the  suspension  of  the  ordinary  academic  studies,  without  de- 
duction  from  pay  and  allowances,  be,  and  are  hereby,  extended  to 
include  officers  on  duty  exclusively  as  instructors  at  the  service  schools 
on  approval  of  the  officer  in  charge  of  said  schools.    (36  Stat.  244.) 
This  was  a  proviso  annexed  to  an  appropriation  for  the  "United  States  serv- 
ice schools**  in  the  Army  appropriation  act  for  the  fiscal  year  1911,  cited  above. 
R.  S.  §  1330,  the  provisions  of  which  are  extended  by  this  act,  is  set  forth 
post,  S  2253. 

§  2110.  (Act  March  4,  1912,  c.  50.)     Leaves  of  absence  to  Superin- 
tendent and  members  of  Female  Nurse  Corps;    cumulative 
leaves,  and  computation. 
The  superintendent  and  members  of  the  Female  Nurse  Corps 

when  serving  in  Alaska  or  at  places  without  the  limits  of  the  United 
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States  may  be  allowed  the  same  privileges  in  regard  to  cumulative 
leaves  of  absence  and  method  of  computation  of  same  as  are  now 
allowed  by  law  to  Army  officers  so  serving.    (37  Stat.  72.) 

This  act  was  entifled  **An  act  relative  to  members  of  the  Female  Nurse 
Corps  serving  in  Alaska  or  at  places  without  the  limits  of  the  United  States.** 

§  2111.  (R  S.  §  1266.)     Forfeiture  of  pay. 

Every  officer  who  is  dropped  by  the  President  from  the  rolls  of  the 
Army,  for  absence  from  duty  three  months  without  leave,  shall  for- 
feit all  pay  due  or  to  become  due. 

Act  July  15,  1870,  c.  294,  §  17,  16  Stat  319. 

Provisions  that  an  officer  of  the  Army,  absent  three  months  without  leave, 
may  be  dropped  from  the  rolls,  were  made  by  R.  S.  f  1229,  and  Act  Jan. 
19, 1911,  c  22,  ante,  {§  2001,  2002. 

Notes  of  Deoisioiifl 

Revocation  of  dismissals— An  order  of  Gt.  CI.  93.    See,  also,  Smith  t.  U.  S. 

the  President  dismissing  a  military  of-  (1866)   2  Ct  CI.  206;    Winters  v.  U. 

ficer  may  be  revoked  by  the  same  Presi-  S.  (1867)  3  Ct.  CL  136;  Reynolds  v.  U. 

dent  that  issued  it,  and  if  the  office  be  S.  (1867)  3  Ct.  CL  197;   Barnes  v.  U. 

not  filled  at  the  time  of  revocation,  and  S.  (1868)  4  Ct.  CI.  216.    But  when  the 

if  the  pay  thereof  has  not  been  paid  order  of  restoration,  at  the  request  of 

lawfuUy  to  another,  the  dismissed  of-  the  officer,  is  amended  so  that,  instead 

ficer  will  be  entitled  to  the  office  and  of  being  "honorably  discharged,"  he  '^is 

to  the  pay  ad  interim;   but  if  the  office  restored  to  his  command  with  pay  from 

be    filled    by    another,    the    revocation  the  date  at  which  he  rejoins  his  regi- 

mnst  remain  suspended  till  a  vacancy  ment  for  duty,"  he  must  be  deemed  to 

occur,  and  if  the  pay  ad  interim  has  have  accepted  voluntarily  the  condition 

been  paid  lawfully  to  another,  the  of-  imposed.    Reynolds  v.  U.  S.  (1867)  3 

ficer  must  take  his  reinstatement  cum  Ct  CL  197. 
onere.    Montgomery  v.  U.  S.   (1869)  6 

§  2112.  (R  S.  §  1267,  as  amended,  Act  May  11,  1908,  c.  163.) 
Maximum  of  colonel's  and  lieutenant-coloners  pay. 
In  no  case  shall  the  pay  of  a  colonel  exceed  five  thousand  dol- 
lars a  year;  the  pay  of  a  lieutenant-colonel  exceed  four  thousand 
five  hundred  dollars  a  year,  or  the  pay  of  a  major  exceed  four  thou- 
sand dollars  a  year. 

Act  July  15,  1870,  c  294,  {  24,  16  Stat  320.    Act  May  11,  1908,  c  163,  35 
Stat  108. 
This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 
"In  no  case  shall  the  pay  of  a  colonel  exceed  four  thousand  five  hundred  dol« 
lars  a  year,  or  the  pay  of  a  lieutenant-colonel  exceed  four  thousand  dollars 
a  year." 

It  was  amended  to  read  as  set  forth  here  by  Act  May  11,  1908,  c.  163,  cited 
above. 

Notes  of  Decisions 

Construction    with    other   sections^-  ceiving  by  this  section  and  section  2102, 

Section    2138,    post,    intended    three-  ante.    Roberts  v.  U.  S.   (1874)  10  Ct 

fourths  of  the  full  pay  the  retired  of-  CI.   283.    And   see   Marshall   v.   U.    S. 

ficer  was  entitled  to  receive  when  re-  (1888)  8  Sup.  Ct  520,  124  U.  S.  391^ 

tired,  and  not  three-fourths  of  allow-  31  L.  Ed.  475;   Id.,  9  Sup.  Ct  794,  131 

ances  which  he  was  debarred  from  re-  U.  S.  391,  33  L.  Ed.  215. 

§  2113.  (R.  S.  §  1268.)     To  be  paid  monthly. 

The  sums  hereinbefore  allowed  shall  be  paid  in  monthly  payments 
by  the  paymaster. 

Act  July  15,  1870,  c  294,  $  24,  16  Stat  320. 

The  reference  in  this  section  to  "bums  hereinbefore  allowed"  is  to  the  sums 
allowed  as  pay  of  officers  in  the  precedius  sections  of  this  chapter  of  the  Re- 
vised Statutes,  §§  1261-1267,  ante,  §§  2089,  2099,  2102-2104,  2111,  2112. 

Rules  for  division  of  time  and  computation  of  pay,  where  compensation  is 
annual  or  monthly,  were  prescribed  by  Act  June  12,  1906,  c.  3078,  post,  § 
2117. 

Provisions  relating  to  disbursements  by  and  accounts  of  paymasters,  in  regard 
to  the  pay  of  the  Army,  were  made  by  Act  March  2,  1905,  c.  1307,  ante,  { 
1802. 

Notes  of  Decisions 

OverpaynentSw— See  (1882)  17  Op.  Atty.  Gen.  603;  (1885)  18  Op.  Atty. 
Atty.  Gen.  425,  448;    (1883)   17  Op.      Gen.  158;    (1885)   18  Op.  Atty.  Gen. 

229. 
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§  2114.  (R.  S.  §  1269.)     Allowances. 

No  allowances  shall  be  made  to  officers  in  addition  to  their  pay 
except  as  hereinafter  provided. 

Act  July  15,  1870,  c  294,  |  24.  16  Stat.  320. 

ProTisions  for  payment  to  officers  and  others  in  the  military  service,  for  hors- 
es and  other  property  lost  in  the  service,  were  made  by  R.  S.  f§  3482-3489, 
and  aubsequent  statutes,  post,  SJ  6390-6402. 

Notes  of  Decisions 

Offloers  included^— This  provision  in-  turned  to  his  command,  held  not  entitled 

dudes    officers    cf    the    marine    corps.  to  per  diem  compensation  for  his  serv- 

Reid  V.  U.  S.  (1883)  18  Ot  CI.  626.  ice   on  the  court-martiaL      (1871)    18 

Service  on  coHrt-martlal.— An  officer,  ^P-  ^^'  ^«°-  ^26. 

who  while  on  leave  was  ordered  to  serve  Cited    withOHt    definite    application, 

and  did  serve  on  a  court-martial,  and  McLean  v.  U.  S.  (1912)  33  Sup.  Ct  122, 

who  upon  its  adjournment  before  the  226  U.  S.  874.  67  L.  Ed.  260. 
expiration  of  the  leave,  immediately  re- 

§  2115.  (R  S.  §  1270,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Allowances  of  quarters  and  forage  to  officers. 

[Fuel,]  quarters,  and  forage  may  be  furnished  in  kind  to  officers 
by  the  Quartermaster's  Department  according  to  law  and  regula- 
tions: Provided,  however,  That  when  forage  in  kind  cannot  be 
furnished  by  the  proper  departments,  then  and  in  all  such  cases, 
officers  entitled  to  forage  may  commute  the  same  according  to  ex- 
isting regulations. 

Act  July  16,  1870,  c.  294,  S  24,  16  Stat.  320.  Act  Feb.  27,  1877,  c.  69,  {  1, 
19  Stat.  243. 

This  section,  as  enacted  in  the  Revised  Statutes,  contained  only  the  provision 
at  the  beginning;  thereof  as  set  forth  here,  for  furnishing  fuel,  quarters,  and 
forage  in  kind  to  officers.  It  was  amended  by  Act  Feb.  27,  1877,  c.  69,  §  1,  by 
adding  thereto  the  proviso  for  commutation  of  forage  set  forth  here,  and  a 
further  proviso  that  officers  assigned  to  duty  requiring  them  to  be  mounted 
should,  during  the  time  of  their  employment  on  such  duty,  receive  the  pay, 
etc.,  of  cavalry  officers  of  the  same  grade,  respectively.  The  latter  proviso 
was  superseded  by  different  provisions  for  furnishing  mounts,  etc.,  or  for  ad- 
ditions to  pay,  to  such  officers,  made  by  Act  May  11,  1908,  c.  163,  ante,  I 
2092. 

The  provision  for  furnishing  fuel  to  officers,  made  by  the  word  "fuel,"  in- 
closed in  brackets  in  this  section,  was  superseded  by  the  provision  prohibiting 
such  allowance  of  or  commutation  for  fuel,  made  by  Act  June  18,  1878,  c.  263, 
{  8,  and  by  further  provisions  relating  to  the  subject,  post,  §§  2116,  2117. 

Nothing  in  any  other  act  is  to  be  construed  so  as  to  deprive  officers  of  the 
Army  of  forage,  bedding,  shoeing,  or  shelter  for  their  authorized  number  of 
horses,  or  of  any  m«ans  of  transportation  or  maintenance  therefor  for  which 
provision  was  made  by  the  Army  appropriation  act  for  the  fiscal  year  1910, 
Act  March  3,  1909,  c.  252,  by  a  provisipn  of  that  act  set  forth  post,  §  2124. 

The  authorized  number  of  owned  horses  of  an  officer  are  not  to  be  deprived, 
because  he  is  separated  from  them  by  the  nature  of  his  military  service,  of 
forage,  etc,  by  a  provision  of  Act  March  23,  1910,  c  115,  post,  §  2125. 

Notes  of  Decisions 

See,  also,  notes  to  |§  2117,  2118,  post.  F o rag Bw— Forage      to      officers,      see 

Fuel  and  quarters— Decisions  under  ^orbes  v.  U.  |  (1^1)  17  Ot.  CL  132; 

prior  laws  and  the  various  army  regula-  garter  v.  U.  S.   (1887)  22  Ct  CI.  73; 

tions,    see   Mileage    and    Commutation  ?i®J®°®  ^-  'iv^-J^^^Lx    33  ^» 

Cases  (1876)  94  U.  S.  219,  223,  24  L.  J^^^JS^^-  ^-   ^^  i^^^^)    33  Sup.   Ct 

Ed.  116;    (1829)  2  Op.  Atty.  Gen.  223;  122,   226   U.    S.   374,   57    L     Ed    260 

(1835)  2  Op.  Atty.  Gen.  702;    (1859)  ^.^""^^^^^  Jot??^o*  J}^^^?    ^^  ^^*- 

9  0p.  Atty.  Gen.  376.  ^1.    95);     (1838)    8    Op.    Atty.    Gen. 

Under  Act  July  15,  1870,  c.  294,  §  340;     (1845)    4   Op.   Atty.    Gen.   415; 

24,  which  constituted  this  section,  prior  i^^v^^^^   ^P;  ^^^A^^^J^-}}.  iJ^53^ 

to  its  amendment  by  Act  Feb.  27,  1877,  ^  Op.  Atty.  Gen.  406;    (1864)  11  Op. 

c.  69,  %  1,  the  allowance  to  officers  in  f^^^-   Gen.   70;     (1882)    17   Op.   Atty. 

the  army  of  fuel  and  quarters  in  kind  Gen.  390. 

for  their  servants   was  held   still  au-  — ~  To  soldiers^-^ee  Valdez  v.  U.  S. 

thorized   to   be   made.    (1871)    13   Op.  (1880)  16  Ct  CI.  550. 
Atty.  Gen.  417. 

4U.S.COMP/16-242 
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§   2116  THE  ARMY  (Tit  U 

(R.  S.  §§  1271, 1272.  Superseded.) 
These  sections  provided  for  furnishing  forage  in  kind  to  oflScers,  for  a  spec- 
ified number  of  horses  to  .each  grade,  to  be  allowed  only  for  horses  author- 
ized by  law  and  actually  Icept  by  them  in  service  when  on  duty,  and  at 
the  place  where  they  were  on  duty.  Both  sections  were  superseded  by  dilferent 
provisions  relating  to  the  subject  made  by  Act  June  18,  1878,  c.  263,  {  8,  and 
Act  June  30,  1882,  c.  254,  §  1,  post,  §§  2116,  2120. 

§  2116.  (Act  Jimc  18,  1878,  c.  263,  §  8.)  Allowance  of  or  commu- 
tation for  fuel  to  officers  prohibited;  forage  in  kind  to  be  fur- 
nished to  officers. 

Allowance  of  or  commutation  for  fuel  to  commissioned  officers 
is  hereby  prohibited ;  *  *  and  forage  in  kind  may  be  furnished 
to  the  officers  of  the  Army,  by  the  Quartermaster's  Department, 
only  for  horses  owned  and  actually  kept  by  such  officers  in  the 
performance  of  their  official  military  duties  when  on  duty  with  troops 
in  the  field  or  at  such  military  posts  west  of  the  Mississippi  River,  as 
may  be  from  time  to  time  designated  by  the  Secretary  of  War,  and 
not  otherwise  as  follows :  [To  the  General  five  horses ;  to  the  Lieu- 
tenant General  four  horses;]  to  a  major-general  three  horses;  to  a 
brigadier-general,  three  horses ;  to  a  colonel  two  horses ;  to  a  lieu- 
tenant-colonel, two  horses;  to  a  major,  two  horses;  to  a  captain 
(mounted),  two  horses;  to  a  lieutenant  (mounted),  two  horses;  to 
an  adjutant,  two  horses ;  to  a  regimental  quartermaster,  two  horses. 
(20  Stat.  150.) 

This  section  was  part  of  the  Army  appropriation  act  for  the  fiscal  year  1879, 
cited  above. 

The  portion  of  the  section  omitted  here  provided  for  furnishing  fuel  to  offi- 
cers at  specified  prices.  It  was  superseded  by  a  subsequent  provision  of  the 
same  nature  of  Act  June  12,  1906,  c.  307S,  post,  {  2117. 

A  subsequent  provision  that  heat  and  light  for  quarters  for  officers  and 
enlisted  men  shall  be  furnished  at  the  expense  of  the  United  States,  made  by 
Act  March  2,  1907,  c.  2511,  is  also  set  forth,  post,  {  2123. 

The  clauses  of  this  section  inclosed  in  brackets,  "To  the  General  five  horses; 
to  the  Lieutenant  General  four  horses,*'  have  become  inoperative,  both  grades 
having  ceased.  See  notes  to  Act  Feb.  2,  1901,  c.  192,  §  1,  ante,  {  1717,  and 
R.  S.  §§  1095,  1096,  and  Act  March  2,  1907,  c.  2511,  ante,  §  1756. 

The  issue  of  forage  to  officers  serving  east  of  the  Mississippi  River  was 
provided  for  by  Act  June  30,  1882,  c.  254,  §  1,  post,  I  2120. 

Notes  of  Decisions 

See  notes  to  §  2115,  ante. 

§  2117.  (Act  June  12,  1906,  c.  3078.)     Fuel  to  officers. 

Hereafter  fuel  may  be  furnished  to  commissioned  officers  on  the 
active  list  by  the  Quartermaster's  Department,  for  the  actual  use 
of  such  officers  only,^  at  the  rate  of  three  dollars  per  cord  for  stand- 
ard oak  wood,  or  at  an  equivalent  rate  for  other  kinds  of  fuel,  the 
amount  so  furnished  to  each  to  be  limited  to  the  officer's  actual 
personal  necessities  as  certified  to  by  him.     (34  Stat.  250.) 

This  was  a  proviso  annexed  to  an  appropriation  for  regular  supplies  of  the 
Quartermaster's  Department  in  the  Army  appropriation  act  for  the  fiscal 
year  1907,  cited  above. 

A  subsequent  provision  that  heat  and  light  for  quarters  for  officers  and  en- 
listed men  shall  be  furnished  at  the  expense  of  the  United  States,  made  by 
Act  March  2.  1907,  c.  2511,  is  set  forth  post,  §  2123. 

Notes  of  Decisions 

Fael^— Under  Act  June  18,   1878,  c  now  in  existence,"  in  said  section,  were 

263,   §   8,   which   contained    provisions  to  be  understood  as  only  authorizing  a 

similar  to  those  in  this  section,  it  was  sale  of  the  quantity  of  other  fuel  for 

held   that  the  provisions   therein,  giv-  $3    (viz.    1,500    pounds    of    anthracite 

ing   to   army  officers   the  privilege   of  coal  or  30  bushels  of  bituminous  coal) 

purchasing  fuel  at  the  rate  of  $3  per  which,   by   the   regulations,   was   made 

cord  for   standard   oak  wood,   did   not  the  equivalent  of  a  cord  of  standard 

extend  to  retired  officers  of  the  army.  oak  wood.     (1878)   16  Op.  Atty.  Gen. 

And  it  was  further  held  that  the  words  93. 

"or  an  equivalent  rate  for  other  kinds  See,  also,  notes  to  I  2115,  ante, 

of  fuel,   according   to  the   regulations 
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Ch.  3)  THE  ARMY  §   2118 

§  2118.  (Act  June  18,  1878,  c.  263,  §  9,  as  amended,  Act  March  2, 
1907,  c  2511.)  Quarters  for  officers,  and  commutation  there- 
of. 

At  all  posts  and  stations  where  there  are  public  quarters  belong- 
ing to  the  United  States  officers  may  be  furnished  with  quarters 
in  kind  in  such  public  quarters,  and  not  elsewhere,  by  the  Quar- 
termaster's Department,  assigning  to  the  officers  of  each  grade, 
respectively,  such  number  of  rooms  as  is  stated  in  the  following 
table,  namely:  Second  lieutenants,  two  rooms;  first  lieutenants, 
three  rooms;  captains,  four  rooms;  majors,  five  rooms;  lieuten- 
ant-colonels, six  rooms;  colonels,  seven  rooms;  brigadier-gener- 
als, eight  rooms ;  major-generals,  nine  rooms ;  [lieutenant-general, 
ten  rooms :]  Provided  further,  That  at  places  where  there  are  no 
public  quarters  commutation  therefor  may  be  paid  by  the  Pay  De- 
partment to  the  officer  entitled  to  the  same  at  a  rate  not  exceeding 
twelve  dollars  per  month  per  room.  (20  Stat.  151.  34  Stat.  1168.) 
This  section  was  part  of  the  Army  appropriation  act  for  the  fiscal  year 
1879,  dted  above. 

As  originally  enacted,  the  section  provided  for  furnishing  officers  with  quar- 
ters by  "assigning  to  the  officers  of  each  grade,  respectively,  such  number  of 
rooms  as  is  now  allowed  to  such  grade  by  the  rules  and  regulations  of  the 
Army";  and  the  proviso  annexed  thereto  prescribed  the  rate  of  commutation 
to  be  pairf  at  **not  exceeding  ten  dollars  per  room  per  month,"  and  further 
prescribed  rates  of  commutation  for  quarters  to  the  General  and  to  the  Liea- 
tenant-General.  It  was  amended  to  read  as  set  forth  here  by  Act  March  2, 
1907,  c.  2511,  last  cited  above. 

The  clause  of  the  section  as  so  amended  relating  to  quarters  for  the  Lieu- 
tenant-General,  inclosed  in  brackets,  "Lieutenant-General,  ten  rooms,"  as  well 
as  a  provision  of  Act  Feb.  24,  ISSl,  c  79,  21  Stat  347,  increasing  the  rate  of 
commutation  of  quarters  to  the  Lieutenant-General  to  $100  per  month,  have 
become  inoperative,  that  grade  having  ceased.  See  notes  to  Act  Feb.  2,  1901, 
c  192,  §  1,  ante,  §  1717,  and  R.  S.  §§  1095,  1096,  and  Act  March  2,  1907,  c. 
2511,  ante,  S  1756. 

Further  provisions  for  commutation  of  quarters  to  officers  and  enlisted  men 
at  places  where  there  are  no  public  quarters,  etc.,  are  contained  in  provisions 
of  Act  March  4, 1915,  c.  143,  i  1,  post,  §§  2118a,  2118b,  and  Act  March  3,  1915, 
c  76,  i  1,  post,  {  2118c. 

A  provision  of  Act  June  23,  1879,  c.  35,  21  Stat.  31,  that  the  rate  of  com- 
mutation for  officers'  quarters  should  be  $12  per  room,  in  lieu  of  $10,  was 
superseded  by  the  amendment  of  this  section,  mentioned  above. 

Provisions  limiting  expenditures  for  construction  of  quarters  at  military 
posts  for  officers  of  various  grades,  made  by  Act  June  25,  1910,  c  384,  are 
set  forth  ante,  S  1983. 

Kotea  of  Deoisions 

See,  also,  notes  to  |  2115.  there  are  no  public  quarters,  are  enti- 

1-   Commutation  for  quarters.  tied    to    commutation    therefor,"    any 

a.   Under  army  regulations.  suitable  quarters  provided  by  the  gov- 

8.   — —  Places  having  no  public  quarters.  emment  for  the  use  of  an  officer  an- 

4.   Demand  for  assignment  of  quar-  swer  the  requirement  for  "public  quar- 

**";.«              1           s    w  ters,"  though   not   expressly   built   for 

I  -  SSn;:  Tn  'rJtU'  .'"rr-  •-/  0^-":    «°^.  -  omcer  assi^ed 

7.   Officers  deUlled  for  duty.  ^?   ""^y  *"*.  *°  Indian  agent,  and  fur- 

8.   Officers  detailed  to  college  duties.  nished  a  suitable  building  on  the  reser- 

9.   Officers  awaiting  trial.  vation  for  his  quarters,  without  charge 

10.   Contract  surgeons.  is  not  entitled  to  receive  commutation 

U.   Enlisted  men.  for  quarters.    U.  S.  v.  Dempsey  (0.  C. 


1900)  104  Fed.  197. 


12.    Servants. 

13.  — —    Recovery  of  commutation  paid. 

14.  —  Taxation  as  part  of  income.  3.  — ~  Places  having  no  public  quar- 
t    ^          M.  M.a      M            _A          r^  ters.— A  military  post  or  station,  where 

1.  Commatatlon  for  qaarteP8.-Com-  there  were  public  quarters  for  Officers, 
mutatioii  cannot  be  paid  unless  author-  y^^  ^^^y,  quarters  were  insufficient  for 
ized  by  statute  or  regulation;  i  e..  tte  q,^  accommodation  of  all  the  officers 
right  to  commutaUon  does  not  arise  th„  ^„  ^^Id.  in  regard  to  those  offi- 
automadcally.  Smith  t.  U.  8.  (1912)  ^„  ^^^  ^„e  necessarUy  excluded 
47  Ut.  Ui.  dis.  jjom    the    pubUc    quarters,    a    place 

2.  i—  Under  army  regulations.— Un-  where  there  are  no  "public  quarters" 
der  section  1480  of  the  army  regula-  within  the  meaning  of  this  section,  and 
tions,  which  proyides  that  "officers  on  it  was  held  that  commutation  for  quar- 
daty,  wlthoat  troops,  at  stations  where  ters  might  be  allowed  to  officers  thus 
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excluded,  in  (1878)  16  Op.  Atty.  Gen. 
611. 

The  word  "places,"  in  this  section, 
relating  to  commutation  for  quarters 
at  places  where  there  are  no  public 
quarters,  comprehends  only  military 
posts  and  stations.  (1881)  17  Op. 
Atty.  Gen.  169. 

4.  ^—  Demand  for  assignment  of 
quarters.— Where  the  headquarters  of  a 
military  department  are  in  a  large  city, 
in  which  there  are  no  quarters  assign- 
able to  officers  on  duty,  it  is  not  nec- 
essary for  an  officer  ordered  there  to 
make  a  demand  that  quarters  be 'as- 
signed to  him.  He  will  be  entitled  to 
recover  commutation  if  it  appear  that 
there  were  no  quarters  which  might 
have  been  assigned.  Lippitt  ▼.  U.  S. 
(1878)  14  Ct.  CI.  148. 

5.  ^—  Officers  on  leave  of  absence.— 

An  officer  in  the  enjoyment  of  quar- 
tera  in  kind  at  the  commencement  of 
leave  of  absence,  taken  under  section 
2105,  ante,  does  not  become  entitled 
to  commutation  upon  the  commence- 
ment of  the  leave.  (1879)  16  Op. 
Atty.  Gen.  619;  (1881)  17  Op.  Atty. 
Gen.  41. 

Nor  does  he  become  entitled  to  com- 
mutation if,  during  such  leave,  he  vol- 
untarily abandons  the  use  of  the  quar- 
ters in  kind,  nor  if  he  vacates  his  quar- 
ters in  kind  at  the  command  of  his  su- 
perior, nor  if  there  are  unoccupied 
quarters  at  the  post  or  station  that 
might  properly  have  been  assigned  to 
him  had  no  leave  been  granted.  (1881> 
17  Op.  Atty.  Gen.  41.  But  see  (1880) 
16  Op.  Atty.  Gen.  577,  wherein  it  was 
advised  that  where  an  officer  of  the 
army,  to  whom  leave  of  absence  "with- 
out deduction  of  pay  or  allowance"  had 
been  granted,  was  at  the  time  he  took 
his  leave  entitled  to  an  allowance  of 
commutation  for  quarters  under  this 
section,  such  allowance  was,  by  force  of 
said  section  2105,  ante,  continued  to 
him  while  he  was  absent  on  leave  for 
a  period  not  exceeding  that  for  which 
the  leave  was  granted  thereunder. 
(1880)  16  Op.  Atty.  Gen.  577. 

6.  —  Officers  on  waiting  orders^— 
Where  a  military  officer  is  ordered  to 
the  headquarters  of  a  department  to 
await  further  orders,  and  pursuant  to 
the  order  remains  there  for  a  long  pe- 
riod, performing  no  duty,  he  is  never- 
theless entitled  to  quarters  or  commu- 
tation  of  quarters.     Lippitt  v.   U.    S. 

(1878)  14  Ct  CI.  148;  U.  S.  v.  Lippitt 

(1879)  100  U.  S.  663,  669.  25  L.  Ed. 
747.  CONTRA,  see  (1881)  17  Op. 
Atty.  Gen.  169.  And  see  Crosby  v.  U. 
S.  (1877)  13  Ct  CI.  110,  holding  that 
an  officer  of  the  army  "unassigned" 
and  "awaiting  orders"  at  headquarters, 
who  made  no  application  for  fuel  and 
quarters,  and  did  not  show  at  the  trial 
that  no  quarters  were  to  be  had  at 
headquarters,  was  not  entitled  to  com- 
mutation therefor,  but,  upon  showing 
that  there  were  no  quarters  at  head- 
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quarters,  he  was  entitled  to  commuta- 
tion. Crosby  V.  U.  S.  (1877)  13  Ct  OL 
110. 

7.  —  Officers   detailed   for    duty.^ 

Commutation  of  quarters  is  allowable 
only  where  an  officer  is  detailed  for 
duty  without  troops.  Moses  v.  U.  S. 
(1905)  41  Ct  CL  27.  Hence  an  officer 
on  duty  with  troops,  though  in  a  city 
where  there  are  no  quarters  which 
can  be  assigned  to  him,  is  not  entitled 
to  commutation.  Hunt  t.  U.  S.  (1903) 
38  Ct  CL  704. 

8.  i~-  Officers  detailed  to  ooiiege 
dHtleSw— An  officer  detailed  at  his  own 
request  to  act  as  professor  of  military 

« science  and  tactics  in  a  college  is  not 
entitied  to  commutation  for  quarters 
or  mileage.  Spencer  t.  U.  S.  (1906) 
41  Ct  CL  430. 

9.  — ~  Officers    awaiting     triai^-An 

officer,  ordered  to  report  for  trial  at 
a  place  where  quarters  cannot  be  as- 
signed to  him,  is  entiUed  to  commuta- 
tion for  quarters  during  his  trial,  and 
while  awaiting  orders  after  the  trial. 
Walsh  V.  U.  S.  (1908)  43  Ct  CL  225. 

10.  —  Contract  SHrpeons^— A  con- 
tract surgeon,  on  duty  at  the  Washing- 
ton Arsenal,  held  entitled  to  the  com- 
mutation for  quarters  allowed  by  law 
to  an  assistant  surgeon  of  the  rank  of 
first  lieutenant,  if  no  public  quarters 
were  available  for  his  accommodation. 
(1882)  17  Op.  Atty.  Gen.  46L 

11.  —  Enlisted  men.— Commission- 
ed officers  are  entiUed  to  commutation 
by  virtue  of  the  Army  Regulations,  but 
there  is  no  such  provision  for  enlisted 
men.  Smith  v.  U.  S.  (1912)  47  Ct  CL 
313. 

12.  ^—  Servants^— Where  commuta- 
tion for  quarters  was  allowable  to  ar- 
my officers  under  this  section,  it  was 
held  that  it  might  include  commutation 
for  quarters  for  their  servants,  agree- 
ably to  the  existing  army  regulations. 
(1879)  16  Op.  Atty.  Gen.  619.  But  see 
S  2119,  post 

IS.  i~-  Recovery  of  commutation 
paldw— Where  an  army  paymaster  has 
paid  an  officer  a  sum  as  a  commutation 
allowance  through  an  error  of  law,  the 
United  States  is  not  bound  by  such 
payment,  and  may  recover  the  money 
so  paid  in  a  proper  action,  with  inter- 
est from  the  date  when  the  officer's  ac- 
counts were  settied  by  the  treasury 
department,  at  the  rate  established  by 
the  laws  of  the  state  in  which  the  ac- 
tion is  brought  U.  S.  v.  Dempsey  (O. 
C.  1900)  104  Fed.  197. 

14.  —  Taxation  as  part  of  Income. 

— Commutation  for  quarters  paid  to  of- 
ficers of  the  United  States  army  held 
to  be  parts  of  the  incomes  of  such 
officers,  and  to  be  added  to  the  other 
income  in  order  to  ascertain  the  total 
income  taxable  under  the  income  tax 
law  of  1894.  (1895)  21  Op.  Atty.  (Jen. 
112. 
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Ch.  3)  THE  ARMY  §   2120 

§  2118a.  (Act  March  4,  1915,  c.  143,  §  1.)     Quarters;  rates  of  com- 
mutation therefor ;  commutation  or  renting  of  quarters  for  en- 
listed men. 
Hereafter,  at  places  where  there  are  no  public  quarters  available, 
commutation  for  the  authorized  allowance  therefor  shall  be  paid  to 
commissioned  officers,  acting  dental  surgeons,  veterinarians,  mem- 
bers of  the  Nurse  Corps,  and  pay  clerks  at  the  rate  of  $12  per  room 
per  month;  and,  when  specifically  authorized  by  the  Secretary  of 
War,  to  enlisted  men  at  the  rate  of  15  per  month,  or  in  lieu  thereof 
he  may,  in  his  discretion,  rent  quarters  for  the  use  of  said  enlisted 
men  when  so  on  duty.    (38  Stat.  1069.) 

^This  was  a  provision  of  the  Airmy  appropriation  act  for  the  fiscal  year  1916, 
cited  above. 
See  ante,  S  2118,  and  notes  thereunder. 

§  2118b.  (Act  March  4,  1915,  c.  143,  §  1.)     Quarters  or  commuta- 
tion therefor;   determination  as  to  availability  of  public  quar- 
ters. 
Hereafter  the  Secretary  of  War  may  determine  where  and  when 

there  are  no  public  quarters  available  within  the  meaning  of  this  or 

any  other  Act.    (38  Stat.  1069.) 

This  was  a  further  provision  of  the  Army  appropriation  act  for  the  fiscal 
year  1916,  cited  above. 
See  ante,  S  2118,  and  notes  thereunder. 

§  2118c.  (Act  March  3,  1915,  c.  76,  §  1.)     Quarters  for  officers  at 
proving  grounds ;  allowance  and  commutation  therefor  at  prov- 
ing ground. 
For  necessary  expenses  of  officers  not  occupying  public  quarters 
at  the  proving  ground,  while  employed  on  ordnance  duty  thereat, 
at  the  rate  of  $2.50  per  diem  while  so  employed,    *     *     Provided, 
That  hereafter  the  occupancy  by  such  officers,  providing  themselves 
with  quarters  elsewhere,  of  one  room  in  the  building  at  the  proving 
ground  locally  known  as  the  brick  house  shall  not  be  construed  as 
occupancy  of  public  quarters  within  the  meaning  of  this  Act  and  of 
the  law  authorizing  allowance  and  commutation  of  quarters.     (38 
Stat.  889.) 

This  was  a  provision  of  the  fortifications  appropriation  act  for  the  year  1915, 
cited  kbove. 

§  2119.  (Act  Jimc  23,  1879,  c.  35.)     Allowances  for  quarters  for 
servants  not  to  be  made. 

No  allowance  shall  be  made  for  claims  for  quarters  for  servants 
heretofore  or  hereafter.    (21  Stat.  31.) 

This  was  a  proviso  annexed  to  an  appropriation  for  commutation  of  of- 
ficers* quarters  in  the  Army  appropriation  act  for  the  fiscal  year  1880,  cited 
above. 

§  2120.  (Act  June  30,  1882,  c.  254,  §  1.)  Allowance  of  forage  to 
officers  east  of  Mississippi  River. 
There  shall  be  no  discrimination  in  the  issue  of  forage  against 
officers  serving  east  of  the  Mississippi  River,  provided  they  are 
required  by  law  to  be  mounted,  and  actually  keep  and  own  their 
animals.     (22  Stat.  119.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1883, 
cited  above. 

Previous  provisions  relating  to  issue  of  forage  to  officers  were  made  by  Act 
June  18,  1878,  c.  268,  §  8,  ante,  §  2116.  This  provision  was  also  made  in  the 
similar  appropriation  act  for  the  preceding  year.  Act  Feb.  24,  1881,  c.  79,  f  1, 
21  Stat.  347. 

Cited  without  definite  appiication, 
U.  S.  V.  Mills  (1905)  25  Sup.  Ct.  434, 
436,  197  U.  S.  223,  49  L.  Ed.  732. 
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§  2121.  (Act  Jime  30,  1882,  c.  254,  §  1.)  Commutation  of  quar- 
ters to  officers  and  men  of  Signal  Service. 
The  allowance  for  commutation  of  quarters  *  *  shall  be, 
*  *  for  officers  and  enlisted  men  of  the  Signal  Service  serving 
in  the  Arctic  regions,  the  same  in  amount  as  though  they  were  serv- 
ing in  Washington,  District  of  Columbia.     (22  Stat.  118.) 

This  was  part  of  a  proTiso  annexed  to  an  appropriation  for  pay  of  the 
Army  in  the  Army  appropriation  act  for  the  fiscal  year  1883,  cited  above. 

Cited    without    definite    tpplioation, 

U.  S.  ▼.  Mills  (1905)  25  Sup.  Ct  484, 
436,  197  U.  S.  223,  49  L.  Ed.  732. 

§  2122.  (Act  Feb.  27,   1893,  c.   168.)     Quarters  or  commutation 
thereof  to  officers  absent  on  duty. 
Hereafter  officers  temporarily  absent  on  duty  in  the  field  shall 
not  lose  their  right  to  quarters  or  commutation  thereof  at  their 
permanent  station  while  so  temporarily  absent.    (27  Stat.  480.) 

This  was  a  proviso  annexed  to  an  appropriation  for  commutation  of  quar- 
ters to  officers  in  the  Army  appropriation  act  for  the  fiscal  year  1894,  cited 
above. 

§  2123.  (Act  March  2,  1907,  c.  2511.)     Heat  and  light  for  quarters. 

Hereafter  the  heat  and  light  actually  necessary  for  the  author- 
ized allowance  of  quarters  for  officers  and  enlisted  men  shall  be 
furnished  at  the  expense  of  the  United  States  under  such  regula- 
tions as  the  Secretary  of  War  may  prescribe.    (34  Stat.  1167.) 

This  was  k  proviso  annexed  to  an  appropriation  for  regular  suppUes  of 
the  Quartermaster's  Department  in  the  Army  appropriation  act  for  the  fiscal 
year  1908,  cited  above. 

By  a  proviso  annexed  to  the  appropriation  for  barracks  and  quarters  in 
the  recent  Army  appropriation  acts,  no  part  of  the  moneys  so  appropriated  is 
to  be  paid  for  commutation  of  fuel  or  for  quarters  to  officers  or  enlisted  men. 
The  provision  for  the  fiscal  year  1914  was  by  Act  March  2, 1913,  c  93,  37  Stat. 
714. 

Notes  of  DeoisioiiB 

Suroeonsw— This     section     and     Act  post,  fixing   the  pay  of  a  lieutenant, 

March  3,  1899,  c  413,  §  13,  30  Stat  junior  grade,  the  relative  rank  of  an 

1007,  which  provided  that  commission-  assistant  surgeon,  at  $2,000,  inure  to 

ed  officers  of  the  line  of  the  navy  and  the  benefit  of  surgeons,  appointed  un- 

of  the  medical  and  pay  corps  should  der  section  2495,  post,  which  expressly 

receive  the  same  pay  and  allowances  gives  to  such  appointees  the  relative 

as  officers  of  corresponding  rank  in  the  rank    and    compensation    of    assistant 

army,    and   section   2669,   post,   which  surgeons.     Plummer   ▼.    U.    S.    (1912) 

provides  that  assistant  surgeona  of  the  32  Sup.  Ct.  467,  224  U.  S.  137,  56  L. 

navy    shall    rank   with    assistant    sur-  Ed.  697,  reversing    (3909)  45  Ot  CI. 

geons  in  the  army,  and  section  2814,  614. 

§  2124.  (Act  March  3,  1909,  C.  252.)     Other  acts  not  to  be  con- 
strued  to  deprive  officers  of  forage,  bedding,  shoeing,  or  shel- 
ter for  horses  authorized,  or  of  means  of  transportation  or 
maintenance  therefor. 
Nothing  in  the  Act  making  appropriations  for  the  legislative,  ex- 
ecutive, and  judicial  expenses  of  the  Government  for  the  fiscal  year 
nineteen  hundred  and  eight,  or  any  other  Act  shall  hereafter  be 
held  or  construed  -so  as  to  deprive  officers  of  the  Army,  wherever 
on  duty  in  the  military  service  of  the  United  States,  of  forage,  bed- 
ding, shoeing,  or  shelter  for  their  authorized  number  of  horses,  or 
of  any  means  of  transportation  or  maintenance  therefor  for  which 
provision  is  made  by  the  terms  of  this  Act.    (35  Stat.  742.) 

This  was  a  provision  accompanying  an  appropriation  for  regular  supplies 
of  the  Quartermaster's  Department,  among  them  "forage  in  kind  ♦  ♦  for 
the  authorized  number  of  officei*s'  horses,  including  bedding  for  the  animals,** 
in  the  Army  appropriation  act  for  the  fiscal  year  1910,  cited  above.  A  similar 
provision  was  made  by  the  Army  appropriation  acts  for  preceding  years. 

The  portions  of  the  legislative,  executive,  and  judicial  appropriation  acts 
which  appear  to  have  been  contemplated  in  these  provisions  of  the  Army  ap- 
propriation acts  were  the  sections  restricting  the  use  of  any  money  appro- 
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priated  by  tboee  or  any  other  acts  for  expeDses  of  horses,  carriages,  and  driv- 
ers, or  for  purchasing,  maintaining,  etc.,  carriages  or  vehicles,  for  the  use  of 
officers ;  Act  March  18,  1904,  c.  716,  i  3,  and  Act  Feb.  a,  1905,  c.  297,  §  4, 
post,  Sf  3237,  323a 

§  2125.  (Act  March  23,  1910,  c.  115.)     Officer's  horses  not  to  be 
deprived  of  forage,  bedding,  shelter,  shoeing,  or  medicines,  be- 
cause of  his  separation  from  them  through  military  service. 
Hereafter,  when  an  officer  is  separated  from  his  authorized  num- 
ber of  owned  horses  through  the  nature  of  the  military  service  up- 
on which  employed,  they  shall  not  be  deprived  of  forage,  bedding, 
shelter,  shoeing,  or  medicines  therefor,  because  of  such  separation. 
(36  Stat.  252.) 

This  was  a  proyision  accompanying  an  appropriation  for  regular  supplies  of 
the  Quartermaster's  Department  in  the  Army  appropriation  act  for  the  fiscal 
year  1911,  cited  above. 

(R.  S.  §  1273.   Superseded.) 

This  section  provided  for  mileage  at  10  cents  a  mile  according  to  the  nearest 
post  routes,  to  officers  traveling  under  orders  and  not  furnished  with  trans- 
portation. But  only  actual  traveling  expenses  were  allowed,  and  mileage  was 
declared  illegal,  by  Act  June  16,  1874,  c.  285,  §  1,  18  Stat  72,  which  was  re- 
peated with  additional  provisions,  by  Act  March  3,  1875,  c.  133,  {  1,  18  Stat. 
452.  Mileage  was  restored,  at  8  cents  a  mile  for  the  shortest  usually  traveled 
route,  by  Act  Jtily  24,  1876,  c  226,  i  2,  19  Stat.  100,  which  contained  provi- 
sions similar  to  those  of  R.  S.  §  1273,  with  additional  exceptions,  and  re- 
pealed in  part  and  superseded  that  section.  Mileage  was  required  to  be  com- 
puted over  the  shortest  generally  traveled  route,  and  the  necessity  for  the  travel 
to  be  certified  in  the  order  therefor,  by  Act  March  3,  1883,  c.  93,  S  1,  22 
Stat.  456.  And  varying  provisions  relating  to  the  rate  of  mileage  and  allow- 
ances for  cost  of  transportation  actually  paid  by  officers,  were  made  by  the 
annual  Army  appropriation  acts  from  1886,  following  the  appropriation  for 
such  mileage,  which  was  usually  in  the  words,  '*for  mileage  to  otiicers  when 
traveling  on  duty  without  troops,  when  authorized  by  law."  But  nearly  all  the 
provisions  on  the  subject  previous  to  1901  were  superseded  by  those  of  Act 
March  2,  1901,  c.  803,  31  Stat  901.  And  the  provisions  of  that  act  and  of 
some  subsequent  statutes  were  superseded  by  those  of  Act  June  12,  1906,  c. 
3078,  post,  S  2126. 

Provisions  previous  to  said  Act  June  12,  1906,  c.  3078,  which  may  remain 
in  force,  and  provisions  subsequent  thereto,  are  set  forth  post,  §§  2127-2137. 

Special  provisions  relating  to  mileage,  etc.,  to  engineer  officers  traveling  on 
duty  connected  with  works  under  their  charge,  were  made  by  Act  Sept.  19, 
1890,  c  907,  §  15,  post,  §  2130 ;  to  officers  detailed  to  obtain  military  informa- 
Uon  from  abroad,  by  Act  Feb.  27,  1893,  c.  168,  post  §  2131 ;  and  to  officers 
of  the  California  Debris  Commission,  traveling  on  duty  in  connection  with  the 
commission's  work  by  Act  June  6,  1900,  c.  791,  §  1,  post,  §  10006. 

A  provision  restricting  the  expenditure,  for  inspections  or  investigations, 
of  appropriations  for  mileage  to  officers,  was  made  by  Act  Aug.  6,  1894,  c. 
228,  post,  §  2129. 

Travel  allowances  to  officers  and  enlisted  men  on  discharge  were  provided  for 
by  Act  March  2,  1901,  c.  803,  Act  June  3,  1916,  c.  134,  §  126,  post,  §§  2163, 
2164. 

§  2126.  (Act  June  12,  1906,  c.  3078.)  Mileage;  rate;  computa- 
tion, deductions,  etc. ;  change  of  station  while  on  leave  of  ab- 
sence; expenses  of  sea  travel. 
Hereafter  officers,  active  and  retired,  when  traveling  under  com- 
petent orders  without  troops,  and  retired  officers  who  have  so  trav- 
eled since  March  third,  nineteen  hundred  and  five,  shall  be  paid 
seven  cents  per  mile  and  no  more;  distances  to  be  computed  and 
mileage  to  be  paid  over  the  shortest  usually  traveled  routes,  with 
deduction  as  hereinafter  provided;  and  payment  and  settlement 
of  mileage  accounts  of  officers  shall  be  made  according  to  dis- 
tances and  deductions  computed  over  routes  established  and  by 
mileage  tables  prepared  by  the  Paymaster-General  of  the  Army 
under  the  direction  of  the  Secretary  of  War.  The  Secretary  of 
War  may  determine  what  shall  constitute  travel  and  duty  with- 
out troops  within  the  meaning  of  the  laws  governing  the  payment 
of  mileage  and  commutation  of  quarters  to  officers  of  the  Army :  Pro- 
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vided  further,  That  officers  who  so  desire  may,  upon  application  to 
the  Quartermaster's  Department,  be  furnished  under  their  orders 
transportation  requests  for  the  entire  journey  by  land,  exclusive  of 
sleeping  and  parlor  car  accommodations,  or  by  water ;  and  the  trans- 
portation so  furnished  shall,  if  travel  was  performed  under  a  mileage 
status,  be  a  charge  against  the  officer's  mileage  account,  to  be  deduct- 
ed at  the  rate  of  three  cents  per  mile  by  the  paymaster  paying  the 
account,  and  of  the  amount  so  deducted  there  shall  be  turned  over  to 
an  authorized  officer  of  the  Quartermaster's  Department  three  cents 
pel*  mile  for  transportation  furnished,  except  over  any  railroad  which 
is  a  free  or  fifty  per  centum  land-grant  railroad,  for  the  credit  of 
the  appropriation  for  the  transportation  of  the  Army  and  its  sup- 
plies: And  provided  further,  That  when  the  established  route  of 
travel  shall,  in  whole  or  in  part,  be  over  the  line  of  any  railroad  on 
which  the  troops  and  supplies  of  the  United  States  are  entitled  to 
be  transported  free  of  charge,  or  over  any  fifty  per  centum  land-grant 
railroad,  officers  traveling  as  herein  provided  for  shall,  for  the  travel 
over  such  roads,  be  furnished  with  transportation  requests,  exclusive 
of  sleeping  and  parlor  car  accommodations,  by  the  Quartermaster's 
Department:  And  provided  further.  That  when  transportation  is 
furnished  by  the  Quartermaster's  Department,  or  when  the  established 
route  of  travel  is  over  any  of  the  railroads  above  specified,  there  shall 
be  deducted  from  the  officer's  mileage  account  by  the  paymaster 
paying  the  same  three  cents  per  mile  for  the  distance  for  which 
transportation  has  been  or  should  have  been  furnished :  And  provided 
further.  That  when  the  station  of  an  officer  is  changed  while  he  is  on 
leave  of  absence  he  will  on  joining  the  new  station  be  entitled  to  mile- 
age for  the  distance  to  the  new  station  from  the  place  where  he  received 
the  order  directing  the  change,  provided  the  distance  be  no  greater 
than  from  the  old  to  the  new  station ;  but  if  the  distance  be  greater  he 
will  be  entitled  to  mileage  for  a  distance  equal  to  that  from  the  old  to 
the  new  station  only:  And  provided  further.  That  for  all  sea  travel 
actual  expenses  only  shall  be  paid  to  officers,  contract  surgeons,  con- 
tract dental  surgeons,  and  veterinarians,  to  pay  masters'  clerks,  and  to 
the  expert  accountant  of  the  Inspector-General's  Department,  when 
traveling  on  duty  under  competent  orders,  with  or  without  troops,  and 
the  amount  so  paid  shall  not  include  any  shore  expenses  at  port  of 
embarkation  or  debarkation;  but  for  the  purpose  of  determining  al- 
lowances for  all  travel  under  orders,  or  for  officers  and  enlisted  men  on 
discharge,  travel  in  the  Philippine  Archipelago,  the  Hawaiian  Archi- 
pelago, the  home  waters  of  the  United  States,  and  between  the  United 
States  and  Alaska  shall  not  be  regarded  as  sea  travel  and  shall  be  paid 
for  at  the  rates  established  by  law  for  land  travel  within  the  boundaries 
of  the  United  States.     (34  Stat.  246.) 

These  were  provisos  annexed  to  an  appropriation  for  mileage  to  officers,  etc.^ 
in  the  Army  appropriation  act  for  the  fiscal  year  1907,  cited  above. 

Previous  provisions  relating  to  the  same  subject,  and  similar  to  some  extent, 
made  by  Act  March  2,  1901,  c.  803,  31  Stat.  901,  may  be  regarded  as  super- 
seded by  these  provisions.  And  a  provision  that  actual  expenses  only  be  paid 
to  paymasters'  clerks  and  the  expert  accountant  of  the  Inspector-Generars 
Department  for  sea  travel,  contained  in  Act  June  30,  1902,  c.  1328,  32  Stat. 
511,  was  also  superseded  by  the  more  comprehensive  provisions  of  the  last 
proviso  of  this  paragraph. 

Actual  expenses  only,  not  exceeding  a  prescribed  limit,  were  to  be  paid  to 
officers,  contract  surgeons,  and  dental  surgeons,  traveling  on  duty  without 
troops,  within  the  Territory  of  Alaska,  by  a  provision  of  Act  May  11,  1908,  c 
163.  post.  §  2127. 

Paymaster's  clerks  and  the  expert  accountant  of  the  Inspector-Generars  De- 
partment were  allowed  mileage  at  the  same  rates,  etc.,  as  officers  of  the  Ai*my, 
by  a  provision  of  Act  Aug.  24,  1912,  c.  391,  S  1,  Post,  §  2132. 

A  graduate  of  the  Military  Academy  was  allowed  mileage,  as  authorized  for 
officers  of  the  Army,  from  his  home  to  the  station  which  he  first  joins  for 
duty,  by  a  provision  of  Act  Aug.  9,  1912,  c  275,  post,  {  2133. 
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A  general  limitation  on  subsistence  allowances,  or  money  in  lien  thereof,  as 
to  officers  and  employes  of  the  United  States,  was  made  by  Act  April  6.  1914, 
c  62,  S  1,  and  Act  Aug.  1,  1914,  c.  223,  {  13,  post,  {{  3236a,  8236b. 

Notes  of  Decisions 

Travel  and  daty  wltboat  troop8^-l?he  Transportation      furnlshedw— Accept- 

provision   in   this   section,   authorizing  ance   of   transportation    furnished   de- 

the    Secretary    of   War    to    determine  prives     one     from     claiming    mileage, 

what  constitutes  travel  and  duty  with-  Thomas  v.  U.  S.  (1903)  38  Ct.  CI.  70. 

out  troops,   was  declaratory,  and   did  See,  also,  Reichherzer  v.  U.  S.  (1908) 

not  change  the  existing  law.    Anderson  43  Ct  CI.  860. 

T.  U.  S.  (1904)  89  Ct.  01.  316.  Taxation  of  mlUage  allowanoo^Un- 

Offloer    following     raglment..^  der  the  income  tax  law  of  1894.  inile- 

^ck  officer,  left  at  his  poat  and  snb-  af/P^d    to    officere    of    the    United 

sequendy  ordered  to  follow  hie  regi-  States  army  was  to  be  considered  as 

mwit.  may   recover   mileage,  leas   the  Part  of  the  mcomea  of  such  officers,  and 

cost  of  transportation  furnished.   Suth-      J"  ^L^^tl^  l**/*"  ZZt      nS^"^ 
«.i««^  -   TT   a    /icwui\  At  n*.   r«i    oao  to  ascertain  the  total  income.     (1895) 

erland  v.  U.  S.  (1906)  41  Ct  CI.  209.  gl  Op.  Atty.  Gen.  112. 

Change  of  stationw— An  officer  order-         Decisions  under  prior  statutesw— See 

ed  at  the  expiration  of  his  leave  of  ab-  Mileage  and  Commutation  Cases  (1876) 

sence  to  a  new  station  for  temporary  94  u.  S.  219,  220,  24  L.  Ed.  116;  Greer 

service  is  entitled  to  mileage  from  his  v.  U.  S.    (1867)   3  Ct  CL  182;    Bari" 

home  to  the  station;  but  he  is  not  en-  v.  U.  S.  (1878)  14  Ct  CL  272;  Romeyn 

titled   to  mileage  for   travel  from   the  v.  U.  S.  (1885)  20  Ct  CI.  373;    In  re 

station  to  his  regiment,  if  the  distance  Billings  (1888)  23  Ct  CJl.  166;    (1823) 

be    less    than    from    his    home    thefe.  1  Op.  Atty.   Gen.  618;     (1825)   1  Op. 

Foster  v.  U.  S.  (1908)  43  Ct  CI.  170.  Atty.   Gen.   708;     (1835)    2   Op.   Atty. 

An  officer  ordered  from  his  post  at  Gen.  702;     (1871)   13  (>p.  Atty.   Gen. 

which  he  is  doing  duty,  to  his  home  to  417;     (1871)    13  Op.  Atty.   Gen.   526; 

await  orders  does  not  change  his  sta-  (1875)  15  Op.  Atty.  Gen.  496;    (1880) 

tion.     McGowan   v.    U.    S.    (1913)    48  16  Op.  Atty.  Gen.  559;    (1882)  17  Op. 

Ct  CI.  95.  Atty.  Gen.  461. 

§  2127.  (Act  May  11,  1908,  c.  163.)  Traveling  expenses  within 
Territory  of  Alaska. 
Hereafter  actual  expenses  only,  not  to  exceed  four  dollars  and 
fifty  cents  per  day  and  cost  of  transportation  when  not  furnished 
by  the  Quartermaster's  Department,  shall  be  paid  to  the  officers 
of  the  Army,  contract  surgeons,  and  dental  surgeons,  when  travel- 
ing on  duty  without  troops,  under  competent  orders,  within  the  geo- 
graphical limits  of  the  Territory  of  Alaska.    (35  Stat.  114.) 

This  was  a  proviso  annexed  to  an  appropriation  for  mileage  to  officers,  etc, 
in  the  Army  appropriation  act  for  the  fiscal  year  1909,  cited  above. 

A  general  limitation  on  subsistence  allowances,  or  money  in  lieu  thereof,  as 
to  officers  and  employes  of  the  United  States,  was  made  by  Act  April  6,  1914, 
c  52,  §  1,  and  Act  Aug.  1,  1914,  c.  223,  §  13,  post,  §§  3236a,  3236b. 

§  2128.  (Act  March  3,  1883,  c.  93,  §  1.)     Mileage;    computation; 
order  for  travel. 

From  and  after  the  passage  of  this  act  mileage  of  officers  of  the 
Army  shall  be  computed  over  the  shortest  usually  traveled  routes 
between  the  points  named  in  the  order,  and  the  necessity  for  such 
travel  in  the  military  service  shall  be  certified  to  by  the  officer  issu- 
ing the  order  and  staled  in  said  order.    (22  Stat.  456.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year 
1884,  cited  above. 

The  provision  of  this  act  that  mileage  should  be  computed  over  the  shortest 
usually  traveled  routes,  was  repeated  by  Act  June  12,  1906,  c.  3078,  ante,  { 
2126. 

Orders  involving  the  payment  of  mileage  were  required  to  state  the  duty  en- 
joined, by  a  provision  of  Act  Aug.  6,  1894,  c.  228,  post,  §  2129. 

§  2129.  (Act  Aug.  6,  1894,  c.  228.)     Mileage  for  inspections  only 
when  authorized ;  orders  to  state  special  duty. 
Hereafter  no  portion  of  the  appropriation  for  mileage  to  offi- 
cers traveling  on  duty  without  troops  shall  be  expended  for  in- 
spections or  investigations,  except  such  as  are  especially  ordered 
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by  the  Secretary  of  War,  or  such  as  are  made  by  Army  and  depart- 
ment commanders  in  visiting  their  commands,  and  those  made  by 
Inspector-General's  Department  in  pursuance  of  law,  army  regula- 
tions or  orders  issued  by  the  Secretary  of  War  or  the  Commanding 
General  of  the  Army ,  and  all  orders  involving  the  payment  of  mile- 
age shall  state  the  special  duty  enjoined.     (28  Stat.  237.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1895. 
cited  above. 

§  2130.  (Act  Sept.  19,  1890,  c.  907,  §  15.)  Mileage  to  engineer  of- 
ficers. 
In  determining  the  mileage  of  officers  of  the  Corps  of  Engineers 
traveling  without  troops  on  duty  connected  with  works  under 
their  charge,  no  deduction  shall  be  made  for  such  travel  as  may  be 
necessary  on  free  or  bond-aided  or  land-grant  railways.  (26  Stat. 
456.) 

This  section  was  part  of  the  river  and  harbor  appropriation  act  of  1890, 
cited  above. 

Recent  Army  appropriation  acts  make  appropriations  for  travel  expenses  of 
officers  on  journeys  approved  by  the  Secretary  of  War  and  made  for  the  pur- 
pose of  instruction,  with  a  proviso  that  such  traveling  expenses  shall  be  in 
lieu  of  mileage  and  other  allowances.  The  provision  for  the  fiscal  year  1917 
was  by  Act  Aug.  29,  1916,  c  418,  i  1,  89  Stat 

§  2131.  (Act  Feb.  27,  1893,  c.  168.)  '  Mileage,  transportation,  and 
commutation  of  quarters  to  officers  detailed  to  obtain  military 
information  from  abroad. 
For  pay  of  a  clerk  attendant  on  the  collection  and  classification  of 
military  information  from  abroad,    *     *    and  hereafter  the  officers 
detailed  to  obtain  the  same  shall  be  entitled  to  mileage  and  trans- 
portation, and  also  commutation  of  quarters  while  on  this  duty,  as 
provided  when  on  other  duty.    (27  Stat.  480.) 

These  were  provisions  of  the  Army  appropriation  act  for  the  fiscal  year 
1894,  cited  above.  The  latter  provision,  without  the  word  "hereafter,"  was 
contained  in  previous  similar  acts  from  1888. 

§  2132.  (Act  Aug.  24,  1912,  c.  391,  §  1.)     Mileage  to  paymaster's 
clerks  and  expert  accountant  of  Inspector  General's  Depart- 
ment. 
Hereafter  Army  paymasters'  clerks  and  the  expert  accountant, 
Inspector  General's  Department,  shall  receive  mileage  at  the  same 
rates  and  under  the  same  conditions  as  is  provided  by  law  for  offi- 
cers of  the  Army.    (37  Stat.  575.) 

This  was  a  proviso  annexed  to  an  appropriation  for  traveling  expenBes  of 
the  paymasters*  clerics  and  the  expert  accountant,  mentioned  therein,  in  the 
Army  appropriation  act  for  the  fiscal  year  1913,  cited  above. 

Paymasters'  clerks  were  to  be  known  as  pay  clerks,  by  a  further  provision 
of  this  act,  ante,  §  1781,  and  no  further  appointments  of  pay  clerks  were  to  be 
made  by  a  provision  of  Act  March  2,  1013,  c.  93,  ante,  S  1782. 

§  2133.  (Act  Aug.  9,  1912,  c.  275.)     Mileage  to  graduates  of  Mili- 
tary Academy. 
Hereafter  a  graduate  of  the  Military  Academy   shall   receive 
mileage  as  authorized  by  law  for  officers  of  the  Army  from  his 
home  to  the  station  which  he  first  joins  for  duty.    (37  Stat.  252.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  cadets  in  the 
Military  Academy  appropriation  act  for  the  fiscal  year  1913,  cited  above. 

§  2134.  (Act  March  23,  1910,  c  115.)     Purchase  of  horses  frcnn 

moimted  ofEcers  on  change  of  station. 

Hereafter  when  a  mounted  officer  is  ordered  to  duty  beyond  the 

seas  or  to  make  a  change  of  station  in  the  United  States  in  which 

the  cost  of  transportation  for  his  authorized  number  of  owned 

horses  exceeds  the  sum  at  the  time  allowed  for  that  purpose  in  the 

Army  Regulations,  the  Secretary  of  War  is  authorized,  under  such 
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regulations  in  respect  to  inspection  and  valuation  as  he  may  pre- 
scribe in  his  discretion  to  permit  the  purchase  of  said  horses  by 
the  Quartermaster's  Department,  at  a  price  not  exceeding  the  aver- 
age contract  price  paid  for  horses  during  the  preceding  fiscal  year, 
the  exact  price  to  be  fixed  by  a  board  of  officers.  (36  Stat.  254.) 
This  was  a  proviso  annexed  to  an  appropriation  for  horses  for  cavalry,  etc., 
in  the  Army  appropriation  act  for  the  fiscal  year  1911,  cited  above. 

A  previous  similar  provision  was  made  by  Act  March  2,  1903,  c  975,  32 
Stat.  937. 

§  2135.  (Act  March  23,  1910,  c.  115.)     Transportation  of  officers' 
excess  baggage  on  change  of  station. 
Hereafter  baggage  in  excess  of  regulation  change  of  station  al- 
lowances may  be  shipped  with  such  allowances,  and  reimbursement 
collected  for  transportation  charges  on  such  excess.    (36  Stat.  255.) 
This  was  a  proviso  annexed  to  an  appropriation  for  transportation  of  the 
Army  and  its  supplies  in  the  Army  appropriation  Act  for  the  fiscal  year  1911, 
cited  above. 

§  2136.  (Act  March  23,  1910,  c.  115.)     Transportation  of  officers' 
horses  on  change  of  station. 
Hereafter  transportation  may  be  furnished  for  the  owned  horses 
of  an  officer,  not  exceeding  the  number  authorized  by  law,  from 
point  of  purchase  to  his  station,  when  he  would  have  been  entitled  to 
and  did  not  have  his  authorized  number  of  owned  horses  shipped 
upon  his  last  change  of  station,  and  when  the  cost  of  shipment  does 
not  exceed  that  from  his  old  to  his  new  station.     (36  Stat.  255.) 
This  was  a  further  provision  accompanying  the  appropriation  for  transpor- 
tation of  the  Army  and  its  supplies  in  the  Army  appropriation  act  for  the 
fiscal  year  1911,  cited  above. 

Provisions  for  payment  for  transportation  of  officers'  authorized  horses  dur- 
ing the  fiscal  years  1909  and  1910  were  made  by  Act  March  3,  1911,  c  209, 
36  Stat.  1053. 

§  2136a.  (Act  April  27,  1914,  c.  72.)  Transportation  of  private 
mounts  of  officers,  and  reimbursement  for  charges  thereon. 
Hereafter  private  mounts  of  officers  in  excess  of  the  authorized 
mounts  may  be  shipped  on  Government  bill  of  lading  with  author- 
ized mounts,  and  reimbursement  collected  for  transportation  charg- 
es on  such  excess  mounts.    (38  Stat.  365.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1915, 
cited  above. 

§  2137.  (Act  March  3,  1911,  c.  209.)  Use  of  transportation  pro- 
vided for,  by  officers  in  performance  of  duties. 
Hereafter  in  the  performance  of  their  official  and  military  duties 
officers  of  the  Army  are  authorized,  under  such  regulations  as  may 
be  established  by  the  Secretary  of  War,  to  use  means  of  transporta- 
tion herein  provided  for.    (36  Stat.  1051.) 

This  was  a  proviso  annexed  to  an  appropriation  for  transportation  of  the 
Army  and  its  supplies  in  the  Army  appropriation  act  for  the  fiscal  year  1912, 
cited  above. 

§  2138.  (R.  S.  §  1274.)_  Officers  retired  from  active  service. 

Officers  retired  from  active  service  shall  receive  seventy-five  per 
centum  of  the  pay  of  the  rank  upon  which  they  are  retired. 

Act  July  15,  1870,  c.  294,  §  24,  16  Stat.  320. 

A  proviso  that  the  General  of  the  Army,  when  retired,  should  be  retired 
without  reduction  in  bis  current  pay  and  allowances,  contained  in  Act  June 
30,  1882,  c.  254,  22  Stat  118,  has  become  inoperative,  the  grade  of  General 
having  ceased.  See  notes  to  R.  S.  §§  1095,  1096,  and  Act  March  2,  1907,  c. 
2511,  ante,  §  1756. 

Special  provisions  relating  to  rank  and  pay  on  retirement  of  particular 
classes  of  officers  are  set  forth  in  Chapter  2,  "Retirement,"  of  this  Title. 

Provisions  relating  to  increase  of  pay  to  retired  officers  for  length  of  serv- 
ice  were  made  by  Act  March  2,  1903,  c.  975,  post,  i  2139. 

Provisions  for  assignment  of  retired  officers  to  active  duty,  and  for  in- 
crease of  pay  thereon,  are  set  forth  under  Chapter  2,  "Retirement,"  of  this 
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Title,  and  provisions  for  their  detail  to  educational  institutions,  and  their 
compensation  for  services  thereupon,  are  set  forth  post,  under  Chapter  4 A, 
"Military  Instruction  in  Educational  Institutions"  of  this  Title. 

Retired  enlisted  men  receive  seventy-five  per  cent  of  the  pay  and  allowances 
of  the  rank  upon  which  they  were  retired,  hy  Act  Feb.  14,  1885,  c.  67,  as 
amended  by  Act  Sept.  30,  1890,  c.  1125,  ante,  §  2082. 

Notes  of  Deoisloiui 

See,  also,  notes  to  !  2099,  ante.  Roberts  v.  U.  S.  (1874)  10  Ct  CL  283. 

M.f..rA  Af  now     A«  ^ffl^^,  ^«  ♦».-.  *«        ^^^  see  Tyler  v.  U.  S.  (1880)  16  Ct.  CL 

Nature  of  pay— An  officer  on  the  re-      223;    Wood   v.   U.    S.    (1883)    2  Sup. 

tired  list  owes  no  service  to  the  gov-      n^  kki    rxx    -Imtio   a^ot  r    vyA 

».«»«^»4-   ««^  v;«  .^4^;.^^  ««„  s«  ««  K/x«         Ct.  551,  554,  107  U.  S.  414,  27  L.  Ed, 

nr^vJnV^nf  n^JJin^^r^^^^^^^  542;    Marshidl  V.  U.  S.   (1888)   8  Sup. 

n^-^^^cl  rT  4^*  ct.  520,  124  U.  S.  391,  31  L.  Ed.  475; 

^]?i?  always  fS^^^^            but  rank  is  ^ar^*^  \^'  f'  <1^>  ^0^^,^  ^^^ 

not  an  office.    Qoud  t.  U.  S.  (1907)  43  The  President  cannot  fix  by  thie  order 

Ct  CI  69  of  retirement  a  rate  of  pay  different 

from    that    provided    by    this    section. 

Amount  of  pay.— This  section  intend-  (1878)  15  Op.  Atty.  Gen.  442. 
ed   three -fourths  of   the   full   pay   the 

retired  officer  was  entitled  to  receive  Cited     without    definite    application, 

when  retired,  and  not  three-fourths  of  Wood  v.  U.  S.  (1879)  15  Ct.  01.  151; 

aUowances  which  he  was  debarred  from  Lander  v.  U.  S.  (1895)  30  Ct  CI.  311; 

receiving  by  sections  2102,  2112,  ante.  Remey  v.  U.  S.  (1898)  33  Ct  01.  218. 

§  2139.  (Act  March  2,  1903,  c.  975.)  Officers  on  retired  list,  in- 
crease of  pay  for  length  of  service. 
Hereafter,  except  in  case  of  officers  retired  on  account  of  wounds 
received  in  battle,  no  officer  now  on  the  retired  list  shall  be  allowed 
or  paid  any  further  increase  of  longevity  pay,  and  officers  hereafter 
retired,  except  as  herein  provided,  shall  not  be  allowed  or  paid  any 
further  increase  of  longevity  pay  above  that  which  had  accrued  at 
date  of  their  retirement.    (32  Stat.  932.) 

This  was  a  proviso  annexed  to  an  appropriation  for  additional  pay  to  retired 
officers  for  length  of  service  in  the  Army  appropriation  act  for  the  fiscal  year 
1904,  cited  above. 

A  similar  proviso  was  annexed  to  the  appropriation  for  the  preceding  year, 
bat  was  applicable  only  to  that  appropriation. 

Provisions  for  retirement  for  disability  from  wounds  received  in  action,  men- 
tioned in  this  provision,  were  made  by  Act  March  3,  1875,  c  178,  {  2,  ante,  | 
2064. 

Hotes  of  DecisloiiB 

See  notes  to  {  2099,  ante. 

§  2140.  (R.  S.  §  1275.)     Officers  whoUy  retired. 

Officers  wholly  retired  from  the  service  shall  be  entitled  to  receive, 
upon  their  retirement,  one  year's  pay  and  allowances  of  the  high- 
est rank  held  by  them,  whether  by  staff  or  regimental  commission, 
at  the  time  of  their  retirement. 

Act  Aug.  3,  1801,  c.  42,  f  17,  12  SUt  290. 

Kotea  of  Decisions 

See  notes  to  §{  2069,  2070,  ante. 

§  2141.  (R.  S.  §  1276.)     Indian  scouts. 

Indians,  enlisted  or  employed  by  order  of  the  President  as  scouts, 
shall  receive  the  pay  and  allowances  of  cavalry  soldiers. 

Act  July  28.  1866,  c.  299,  §  6,  14  Stat.  333. 

The  enlistment  of  Indian  scouts  was  authorized  by  R.  S.  {  1112,  and  Act 
Aug.  12,  1876,  c.  263,  ante,  §§  1754,  1755,  and  they  were  continued  as  part  of 
the  Army  by  subsequent  provisions  down  to  Act  Feb.  2,  1901,  c.  192,  |  1,  and 
Act  June  3,  1916.  c.  134,  {  2,  ante,  §§  1717,  1717a. 

Additional  pay  to  Indian  scouts  fumisliing  their  own  horses,  etc.,  was  pro- 
vided for  by  Act  Aug.  12,  1876,  c.  263,  ante,  |  1755. 

§  2142.  (R.  S.  §  1277.)     Hospital  matrons. 

Hospital  matrons  in  post  or  regimental  hospitals  shall  receive  ten 
dollars  a  months  [and  female  nurses  in  general  hospitals  shall  re- 
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ceive  forty  cents  a  day].     One  ration  in  kind  or  by  commutation 
shall  be  allowed  to  each. 

Act  March  16,  1802,  c.  9,  §  5,  2  Stat.  134.  Act  Aug.  8,  1861,  c.  42,  {  6,  12 
Stat  288,    Res.  July  4,  1864,  No.  75,  13  Stat  416. 

The  employment  of  women  as  hospital  matrons  and  as  nurses  was  authorized 
by  R.  S.  §  1239,  and  Act  Feb.  2,  1901,  c.  192,  {  19,  ante,  §§  1&30,  1831. 

The  portion  of  this  section  inclosed  in  brackets,  prescribing  the  pay  of  nurs- 
es, and  the  application  to  nurses  of  the  further  provision  thereof  for  rations, 
were  superseded  by  the  provisions  establishing  the  Nurse  Corps,  and  providing 
for  the  pay  and  allowances,  quarters,  subsistence,  etc.,  of  nurses,  of  Act  Feb, 
2,  1901,  c.  192,  i§  18,  19.  and  subsequent  statutes,  ante,  fS  1828-1831. 

(R.  S.  §  1278.  Repealed.) 
This  section  provided  for  the  pay  of  the  leader  of  the  band  at  the  Military 
Academy.  It  was  expressly  repealed  by  a  provision  of  Act  March  2,  1901,  cV 
804,  31  Stat  912,  which  amended  R.  S.  §  1111,  making  it  prescribe  the  copapo- 
sition  of  the  band  and  the  pay  of  the  members  thereof,  and  also  repealed  pre- 
tIous  provisions  relating  thereto,  made  by  Act  March  3,  1877,  c.  109,  §§  2,  8, 
19  Stat  383.  All  these  provisions  were  superseded  by  a  subsequent  amend- 
ment of  R.  S.  I  1111,  by  Act  March  8,  1905,  c.  1404,  to  read  as  set  forth  post, 
S  2270. 

§  2143,  (R  S.  §  1279,  as  amended.  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Chief  musicians;  artificers;  wagoners;  principal  assistant  in 
Ordnance  Bureau. 

The  chief  musicians  of  regiments  shall  receive  [sixtj^  dollars]  a 
month  and  the  allowances  of  a  quartermaster- sergeant.  Artificer 
of  artillery  and  infantry,  [fifteen  dollars]  per  month;  wagoner  of 
cavalry,  artillery,  and  infantry,  [fourteen  dollars]  per  month.  The 
principal  assistant  in  the  Ordnance  Bureau  shall  receive  a  compen- 
sation, including  pay  and  emoluments,  not  exceeding  that  of  a  ma- 
jor of  ordnance. 

Act  March  8,  1869,  c  124,  §  6,  15  Stat  318.  Act  Feb.  27.  1877,  c.  69,  |  1, 
19  Stat  243. 

This  section,  as  enacted  in  the  Revised  Statutes,  contained  only  the  provi- 
sion relating  to  chief  musicians  of  regiments.  It  was  amended  by  adding 
thereto  the  further  provisions  relating  to  artificers  and  wagoners,  and  to  the 
principal  assistants  in  the  Ordnance  Bureau,  by  Act  Feb.  27,  1877,  c.  69,  {  1, 
cited  above. 

The  words  of  the  section  stating  the  pay  of  chief  musicians,  inclosed  in 
brackets,  were  superseded  by  a  provision  fixing  the  pay  of  chief  musicians  at 
$75,  by  a  provision  of  Act  May  11,  1908,  c.  163,  post,  §  2147,  which  was  super- 
seded by  a  provision  of  Act  June  8,  1916,  c  134,  §  28,  post,  §  2144a,  and  the 
further  words  stating  the  pay  of  artificers  and  of  wagoners,  respectively,  also 
inclosed  in  brackets,  and  were  superseded  by  a  further  provision  of  said  Act 
May  11,  1908,  c  163,  post,  {  2144,  which  was  also  superseded  by  said  Act 
June  3,  1916,  c.  134,  {  28,  post,  §  2144a,  fixing  the  pay  of  wagoners  and  ar- 
tificers at  121. 

(R.  S.  §§  1280,  1281.     Repealed.) 

R.  S.  §  1280,  amended  by  Act  Feb.  27,  1877,  c.  69,  I  1,  19  Stat.  243,  pre- 
scribed rates  of  monthly  pay  of  enlisted  men  during  their  first  term  of  enlist- 
ment, and  R.  S.  i  1281,  provided  for  additional  pay  during  the  third,  fourth, 
and  fifth  years  of  enlistment  Both  sections  were  repealed  by  Act  May  11, 
1908,  c.  163,  35  Stat  110,  which  act  made  different  provisions  relating  to  such 
pay  and  increase  thereof,  set  forth  post  S{  2144-2148;  and  said  Act  May  11, 
1908,  c.  163,  was  partially  superseded  by  Act  June  3,  1916,  c  134,  §  28,  post, 
S  2144a. 

Subsequent  provisions  of  Act  Aug.  1,  1894,  c.  179,  S  3,  28  Stat.  216,  re- 
lating to  the  right  to  additional  pay  under  R.  S.  |  1281,  were  superseded  by 
the  repeal  of  said  section  and  by  the  provisions  of  Act  May  11,  1908,  c  163, 
referred  to  alcove. 

(R.  S.  §  1282.  Superseded.) 
This  section  provided  for  increase  of  pay  to  enlisted  men  mentioned  in  R.  S. 
I  1280,  who,  having  been  honorably  discharged,  should  re-enlist  within  one 
month  thereafter,  with  a  proviso  that  one  dollar  per  month  should  be  retained 
from  the  pay  of  re-enlisted  men  named  in  R.  S.  f  1281,  to  be  paid  to  the  soldier 
on  his  discharge,  but  to  be  forfeited  unless  he  should  have  served  honestly 
and  faithfully.  The  provision  for  increase  of  pay  was  superseded  by  those  of 
Act  May  11,  1908,  c  163,  relating  to  re-enlistment  and  continuous  service  pay, 
and  repeaUng  R.  S.  H  1280,  1281,  1284,  set  forth  post,  H  2144-214^    And  the 
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proviso  for  retainiDg  part  of  the  pay  of  re-enlisted  men  was  superseded  by  fi 
provision  of  Act  March  16,  1896,  c.  59,  that  no  pay  be  retained,  post,  {  2156, 
and  by  the  provision  of  said  Act  May  11,  1908,  c.  163,  35  Stat.  110,  repealing 
80  much  of  R.  S.  {  4819,  as  pertained  to  the  deduction  from  the  pay  of  every 
soldier  for  the  benefit  of  the  Soldiers*  Home. 

Subsequent  provisions  of  Act  Aug.  1,  1894,  c.  179,  §  3,  28  Stat  216,  which 
extended  the  period  for  re-enlistment  with  the  benefits  conferred  by  R.  S.  8§ 
1282,  1284,  to  three  months,  and  extended  the  benefits  of  R.  S.  §§  1281,  1282, 
to  every  enlisted  man,  were  superseded  by  the  provisions  relating  to  the  same 
subject  of  Act  May  11,  1908,  c.  1G3,  post,  |§  2144-2148. 

(R.  S.  §  1283.    Temporary.) 
This  section  provided  that  enlisted  men,  then  in  the  service,  should  receive 
the  rates  of  pay  established  in  this  chapter  according  to  the  length  of  their 
service.     It  is  omitted  as  temporary  merely. 

,     (R.  S.  §  1284.    Repealed.) 

This  section  provided  that  every  soldier  who,  having  been  honorably  dis- 
charged, should  re-enlist  within  one  month  thereafter,  should  be  entitled  to  ad- 
ditional pay  for  continuous  service,  at  certain  rates  specified  for  each  succes- 
sive period  of  five  years.  It  was  repealed  by  Act  May  11,  1908,  c.  163,  35 
Stat.  110,  which  act  made  difTerent  provisions  relating  to  continuous  service 
pay  on  re-enlistment,  set  forth  post,  §  2145. 

A  subsequent  provision  of  Act  Aug.  1,  1894,  c.  179,  {  3,  28  Stat  216,  ex- 
tending the  period  within  which  soldiers  might  re-enlist  with  the  benefits  con- 
ferred by  R.  S.  §  1282,  and  by  this  section,  to  three  months,  was  superseded 
by  the  repeal  of  this  section  and  by  the  provisions  of  Act  May  11,  1908,  c 
163,  referred  to  above. 

§  2144.  (Act  May  11,  1908,  c.  163.)  Pay  of  enlisted  men  during 
first  enlistment. 
Hereafter  the  monthly  pay  of  enlisted  men  of  the  Army  during 
their  first  enlistment  shall  be  as  follows,  namely:  Master  elec- 
tricians, master  signal  electricians,  seventy-five  dollars;  engineers, 
sixty-five  dollars;  sergeants  first  class  Hospital  Corps,  fifty  dollars; 
regimental  sergeants-major,  regimental  quartermaster-sergeants,  reg- 
imental commissary-sergeants,  sergeants-major  senior  grade  coast 
artillery,  battalion  sergeants-major  of  engineers,  post  quartermaster- 
sergeants,  post  commissary-sergeants,  post  ordnance-sergeants,  bat- 
talion quartermaster-sergeants  of  engineers,  electrician-sergeants  first 
class,  sergeants  first  class  Signal  Corps,  and  first  sergeants,  forty- 
five  dollars ;  battalion  sergeants-major  of  infantry  and  field  artillery, 
squadron  sergeants-major,  sergeants-major  junior  grade  coast  artil- 
lery, battalion  quartermaster-sergeants,  field  artillery,  and  master  gun- 
ners, forty  dollars;  electrician-sergeants  second  class,  sergeants  of 
engineers,  ordnance,  and  Signal  Corps,  quartermaster-sergeants  of 
engineers,  and  color-sergeants,  thirty-six  dollars;  sergeants  and  quar- 
termaster-sergeants of  cavalry,  artillery,  and  infantry,  stable-ser- 
geants, sergeants,  and  acting  cooks  of  the  Hospital  Corps,  firemen, 
and  cooks,  thirty  dollars:  Provided,  That  mess  sergeants  shall  re- 
ceive six  dollars  per  month  in  addition  to  their  pay;  corporals  of 
engineers,  ordnance,  Signal  Corps,  and  Hospital  Corps,  chief  me- 
chanics, and  mechanics,  coast  artillery,  twenty-four  dollars;  cor- 
porals of  cavalry,  artillery,  and  infantry,  mechanics  of  field  artil- 
lery, blacksmiths  and  farriers,  saddlers,  wagoners,  and  artificers, 
twenty-one  dollars:  *  *  privates  first  class  of  engineers,  ord- 
nance. Signal  Corps,  and  Hospital  Corps,  eighteen  dollars ;  privates. 
Hospital  Corps,  sixteen  dollars;  trumpeters,  musicijins  of  infantry, 
artillery,  and  engineers,  privates  of  cavalry,  artillery,  infantry.  Sig- 
nal Corps,  and  privates  second  class,  engineers  and  ordnance,  fifteen 
dollars.    (35  Stat.  109.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1900, 
cited  above. 

The  portion  of  this  provision  omitted  here  was  a  proviso  annexed  to  the 
clause   prescribing  the  pay  of  "corporals  of  cavalry,  artillery,  and  infantry, 
mechanics  of  field  artillery,  blacksmiths  and  farriers,*'  etc.,  as  follows: 
"Provided,  That  not  to  exceed  one  blacksmith  and  farrier  in  each  troop  of 
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cavaliy  and  one  mechanic  in  each  battery  of  field  artillery  shall  receive  nine 
dollars  per  month  additional  for  performing  the  duty  of  horseshoer." 

This  proviso,  and  a  subsequent  provision  of  Act  March  3,  1909,  c.  252,  35 
Stat  735,  that  the  additional  pay  of  $9  per  month  provided  for  performing  the 
duty  of  horseshoer  be  paid  to  one  of  the  two  **blacksmiths  and  farriers"  au- 
thorised for  each  troop  of  cavalry,  to  be  designated  as  "horseshoer,"  were  su- 
perseded by  provisions  that  one  of  the  two  blacksmiths  and  farriers  authorized 
for  each  troop  of  cavalry  should  be  designated  "horseshoer"  and  receive  the 
pay  of  a  sergeant  of  cavalry,  and  the  other  should  be  designated  as  '^farrier," 
and  receive  the  pay  of  a  corporal  of  cavalry,  and  that  one  of  the  mechanics  au- 
thorized for  each  battery  of  field  artillery  should  be  designated  ^^horseshoer," 
and  receive  the  pay  of  a  sergeant  of  artillery,  made  by  Act  March  23,  1910, 
c.  115,  36  Stat.  245,  which  was  superseded  by  Act  June  3,  1916,  c.  134,  |  18, 
ante,  §  1718,  and  Act  June  3,  1916,  c.  134,  f  28,  post,  §  2144a. 

Before  this  act,  the  rates  of  pay  of  enlisted  men  were  prescribed  by  R.  S. 
|§  1280-1284,  and  provisions  subsequent  thereto,  relating  to  pay  and  allow- 
ances of  particular  non-commissioned  officers,  various  additions  to  pay,  allow- 
ances, etc  R.  S.  |§  1280,  1281,  1284,  were  repealed  by  a  further  provision  of 
this  act,  35  Stat.  110,  and  other  provisions,  so  far  as  they  related  to  pay, 
were  to  a  great  extent  superseded  by  those  of  this  act,  set  forth  in  this  section 
and  the  three  sections  next  following.  Nothing  contained  in  said  sections  is 
to  be  construed  to  reduce  the  pay  and  allowances  then  authorized  for  any  officer 
or  enlisted  man,  by  a  further  provision  of  the  act,  post,  §  2148. 

Previous  provisions  relating  to  pay  and  allowances  of  various  non-commis- 
sioned officers  whose  monthly  pay  was  fixed  by  this  section,  which  may  be 
applicable  to  their  allowances,  etc.,  are  set  forth  or  referred  to  post,  §§  2151- 
2153. 

Master  electricians,  to  receive  $75  per  month  and  the  allowances  of  an  ord- 
nance-sergeant, were  added  to  the  artillery  by  Act  March  2,  1903,  c.  975,  and 
continued  by  Act  Jan.  25,  1907,  c.  397,  i  5,  ante,  §§  1726,  1731. 

Sergeants-major  in  the  Corps  of  Coast  Artillery,  21  with  the  rank,  pay,  and 
allowances  of  regimental  sergeants-major  of  infantry,  and  42  with  the  rank, 
pay,  and  allowances  of  battalion  sergeants-major  of  infantry,  were  provided 
for  by  Act  Jan.  25,  1907,  c.  397,  §  5,  ante,  §  1731. 

Previous  provisions  as  to  pay  and  allowances  of  regimental  and  battalion 
non-commissioned  staff  officers  for  regiments  of  field  artillery,  which  were  su- 
perseded by  those  of  this  act  as  to  rates  of  monthly  pay  and  additional  pay, 
were  made  by  Act  Jan.  25,  1907,  c.  397,  §  11,  ante,  §  1737. 

Color-sergeants  of  cavalry  were  to  have  the  pay  and  allowances  of  squadron 
sergeants-major,  and  color-sergeants  of  infantry  the  pay  and  allowances  of 
battalion  sergeants-major,  by  provisions  of  Act  Feb.  2,  1901,  c.  192,  §  2,  which 
was  superseded  by  Act  June  3,  1916,  c.  134,  §  18,  ante,  §  1718,  and  §  10,  ante, 
I  1738. 

Cooks  authorized  by  Act  March  2,  1899,  c  352,  30  Stat.  977,  and  continued 
for  each  troop  of  cavalry,  battery  of  artillery,  and  company  of  infantry  by  Act 
Fob.  2,  1901,  c.  192,  §  2,  which  was  superseded  by  Act  June  3,  1916,  c.  134,  § 
18,  ante,  §  1718,  and  §  10,  ante,  §  1738.  and  Act  Jan.  25,  1907,  c.  397,  §  8, 
which  was  superseded  by  Act  June  3,  1916,  c.  134,  $  19,  ante,  §  1736a,  were  to 
have  the  pay  and  allowances  of  sergeants  of  infantry  by  said  Act  March  2, 
1899.  c.  352,  g  9,  post,  §  2152. 

The  pay  of  enlisted  men  of  native  organizations  in  the  Philippine  Islands, 
and  of  the  Porto  Rico  regiment  was  to  be  fixed  by  the  Secretary  of  War, 
not  to  exceed  that  of  the  Regular  Army,  by  Act  Feb.  2,  1901,  c.  192,  §{  36,  37, 
ante,  §{  1741,  1745. 

'  Pay  and  allowances  of  enlisted  men  of  detachments  at  recruiting  stations, 
recruit  depots,  service  schools,  etc.,  were  provided  for  by  Act  Feb.  2,  1901,  c. 
192,  $  31,  Act  June  12,  1906,  c.  3078,  Act  March  2,  1907,  c.  2511,  and  Act 
March  3,  1909,  c.  252,  ante,  {§  2009-2013. 

Post  quartermaster-sergeants  and  post  commissary-sergeants  were  to  receive 
the  same  pay  and  allowances  as  ordnance-sergeants,  by  provisions  of  R.  S.  § 
1142,  and  Act  July  5,  1884,*c.  217,  ante.  §§  1787,  1794. 

Pay  and  allowances  of  enlisted  men  of  the  Quartermaster  Corps  were  pre- 
scribed by  provisions  of  the  act  authorizing  their  enlistment    Act  Aug.  24, 
,       1912.  c.  391,  §  4,  ante,  §  1780. 

The  rates  of  pay  of  the  Hospital  Corps,  before  this  act,  were  prescribed  by 
provisions  of  Act  March  2,  1903,  c.  975,  which  provisions  were  superseded  by 
Act  June  3,  1916,  c.  134,  §  10,  ante,  §  1829a. 

The  rates  of  pay  and  allowances  of  the  Superintendent  and  members  of 
the  Female  Nurse  Corps  were  prescribed  by  provisions  of  Act  March  23, 
1910,  c.  115,  ante,  f  1832. 

The  rates  of  pay  of  the  enlisted  force  of  the  Signal  Corps,  before  this  act, 
were  prescribed  by  provisions  of  Act  April  23,  1904,  c.  1485,  which  provisions 
were  superseded  by  Act  June  3,  1916,  c.  134,  §  18,  ante,  g  I860.. 

The  pay  of  enlisted  men  in  time  of  war  was  increased  20  per  cent,  by  a  pro- 
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vision  of  Act  April  26, 1898,  c.  191,  |  6,  80  SUt.  365.  But  said  provision  was 
omitted  in  the  amendment  of  that  section,  by  Act  May  11,  1908,  c.  163,  35 
Stot.  110,  to  read  as  set  forth  post,  S  2299. 

The  pay  of  officers  and  enlisted  men  serving  beyond  the  limits  of  the  States 
comprising  the  Union  and  the  territories  contiguous  thereto  was  increased,  10 
per  cent  for  officers  and  20  per  cent  for  enlisted  men,  by  a  provision  of  Act 
June  30,  1902,  c  1328,  ante,  §  2094,  and  in  connection  with  the  provisions  of 
this  act  prescribing  raies  of  pay  of  officers  and  enlisted  men  and  of  additional 
pay  and  increase  of  pay  for  continuous  service,  such  increase  of  pay  for  for- 
eign service  was  continued,  by  a  further  provision  of  this  act,  ante,  f  2095. 

Provisions  relating  to  the  pay  and  allowances  of  officers  and  enlisted  men  of 
Volunteers  under  Act  April  22,  1898,  c.  187,  and  acts  supplementary  thereto, 
set  forth  or  referred  to  ante,  §§  2021-2044,  were  made  by  Act  May  26,  1898, 
c  363,  J  1,  80  Stat  420,  as  amended  by  Act  July  7,  1898,  c  684,  30  Stat.  721 ; 
Act  July  8,  1898,  c  644,  SO  Stat  729;  Act  Jan.  12,  1899,  c.  46,  8  1,  30  Stat 
784 ;  Act  March  8,  1899,  c.  423,  30  Stat.  1068,  1074 ;  Act  May  26,  1900,  c. 
586,  31  Stat.  217.    They  are  omitted,  as  temporary  merely,  and  executed. 

Subsequent  provisions  for  the  pay  of  certain  enlisted  men  were  made  by  Act 
June  3,  1916,  c  134,  §  28,  post,  |  2144a. 

Notes  of  Decisions 

Right  to  pay  in  generals— A  soldier  marine  corps.    Bristow  ▼.  TJ.  S.  (1911) 

who  denies  the  validity  of  his  enlist-  47  Ct  GL  46. 

ment  seeks  to  vacate  it  by  means  of  ^^^^    payment8.-A   soldier   should 

habeas  corpus,  renders  no  service,  and  ^^^  ^e  held  accountable  for  money  paid 

ultunately  accepts  a  discharge    grant-  j^  ^  ^^^^^^  ^^  ^^^  ^^^^^^  ^  ^^^^^ 

""?,  f^  Ta'^^'^'k^^^    ."^   r  ^TT^.'i!^      l^e  was  entitled,  where  such  payment 
aU  indebtedness  by  him  to  the  Umted      ^^^  ^^^^  ^^^^^*^  ^  ^.^^^^  ^^  ^^  ^^ 

States,"  cannot  mamtam  an  action  for      ^^  ^^  ^y^^  executive  officers  of  the 

n!  ^f^QK^"'^''^  ^-  ^-  ^-  ^^^^^  ^^      govermnent     (1896)  21  Op.  Atty.  Gen. 


Ct.  CI.  285. 


323. 


Gunnery  sergeants  in  marine  corpt.F-  Deolslons  under  prior  statutesw— See 
The  increase  in  the  pay  of  sergeants  Keppler  v.  U.  S.  (1892)  27  Ct  CI.  482; 
in  the  army  by  this  section  does  not  U.  S.  v.  Michael  (D.  C.  1907)  163  Fed. 
extend    to    gunnery    sergeants   in    the      609,  611;     (1890)   19  Op.  Atty.  (Jen. 

567. 

§  2144a.  (Act  June  3,  1916,  c.  134,  §  28.)  Pay  of  certain  cnUsted 
men. 
Hereafter  the  monthly  pay  of  enlisted  men  of  certain  grades  of 
the  Army  created  in  this  Act  shall  be  as  follows,  namely :  Quarter- 
master sergeant,  senior  grade,  Quartermaster  (jorps;  master  hos- 
pital sergeant,  Medical  Department;  master  engineer,  senior  ^rade, 
Corps  of  Engineers;  and  band  leader.  Infantry,  Cavalry,  Artillery, 
and  Corps  of  Engineers,  $75;  hospital  sergeant,  Medical  Depart- 
ment; and  master  engineer,  junior  grade.  Corps  of  Engineers,  $65; 
sergeant,  first  class.  Medical  Department,  $50;  sergeant,  first  class, 
Corps  of  Engineers ;  regimental  supply  sergeant.  Infantry,  Cavalry, 
Field  Artillery,  and  Corps  of  Engineers ;  battalion  supply  sergeant, 
Corps  of  Engineers ;  and  assistant  engineer,  Coast  Artillery  Corps, 
$45 ;  assistant  band  leader.  Infantry,  Cavalry,  Artillery,  and  Corps 
of  Engineers;  and  sergeant  bugler,  Infantry,  Cavalry,  Artillery, 
and  Corps  of  Engineers,  $40;  musician,  first  class.  Infantry,  Cav- 
alry, Artillery,  and  Corps  of  Engineers;  supply  sergeant,  mess 
sergeant,  and  stable  sergeant,  Corps  of  Engineers ;  sergeant  Medi- 
cal Department,  $36;  supply  sergeant,  Infantry,  Cavalry,  and  Artil- 
lery; mess  sergeant.  Infantry,  Cavalry,  and  Artillery;  cook.  Med- 
ical Department ;  horseshoer,  Infantry,  Cavalry,  Artillery,  Corps  of 
Engineers,  Signal  Corps,  and  Medical  Department ;  stable  sergeant. 
Infantry  and  Cavalry;  radio  sergeant.  Coast  Artillery  Corps;  and 
musicians,  second  class,  Infantry,  Cavalry,  Artillery,  and  Corps  of 
Engineers,  $30;  musician,  third  class.  Infantry,  Cavalry,  Artillery, 
and  Corps  of  Engineers;  corporal,  Medical  Department,  $24;  sad- 
dler. Infantry,  Cavalry,  Field  Artillery,  Corps  of  Engineers,  and 
Medical  Department ;  mechanic.  Infantry,  Cavalry,  and  Field  Artil- 
lery, and  Medical  Department;  farrier.  Medical  Department;  and 
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wagoner,  Infantry,  Field  Artillery,  and  Corps  of  Engineers,  $21 ; 
private,  first  class,  Infantry,  Cavalry,  Artillery,  and  Medical  De- 
partment, $18;  private,  Medical  Department,  and  bugler,  $15. 
Nothing  herein  contained  shall  operate  to  reduce  the  pay  or  allow- 
ances now  authorized  by  law  for  any  grade  of  enlisted  men  of  the 
Army. 

This  was  section  28  of  "An  act  for  making  furthtr  and  more  effectual  provi- 
aion  for  the  national  defense,  and  for  other  purposes,*'  cited  above. 
See  f  2144,  ante,  and  notes  thereunder. 

§  2145.  (Act  May  11,  1908,  c.  163.)     Rc-enlistment  and  continuous 
service  pay. 

Hereafter  any  soldier  honorably  discharged  at  the  termination 
of  an  enlistment  period  whp  reenlists  within  three  months  thereafter 
shall  be  entitled  to  continuous-service  pay  as  herein  provided,  which 
shall  be  in  addition  to  the  initial  pay  provided  for  in  this  Act  and 
shall  be  as  follows,  namely :  For  those  whose  initial  pay  as  provided 
herein  is  thirty-six  dollars  or  more  an  increase  of  four  dollars  month- 
ly pay  for  and  during  the  second  enlistment,  and  a  further  increase 
of  four  dollars  for  and  during  each  subsequent  enlistment  up  to  and 
including  the  seventh,  after  which  the  pay  shall  remain  as  in  the  sev- 
enth enlistment.  For  those  whose  initial  pay  as  provided  for  here- 
in is  eighteen,  twenty-one,  twenty-four,  or  thirty  dollars,  an  increase 
of  three  dollars  monthly  pay  for  and  during  the  second  enlistment, 
and  a  further  increase  of  three  dollars  for  and  during  each  subse- 
quent enlistment  up  to  and  including  the  seventh,  after  which  the 
pay  shall  remain  as  in  the  seventh  enlistment.  For  those  whose  initial 
pay  as  provided  for  herein  is  fifteen  and  sixteen  dollars,  an  increase 
of  three  dollars  monthly  pay  for  and  during  the  second  and  third 
enlistments  each,  and  a  further  increase  of  one  dollar  for  and  during 
each  subsequent  enlistment  up  to  and  including  the  seventh,  after 
which  the  pay  shall  remain  as  in  the  seventh  enlistment:  Provided, 
That  hereafter  any  soldier  honorably  discharged  at  the  termination 
of  his  first  or  any  succeeding  enlistment  period  who  reenlists  after 
the  expiration  of  three  months  shall  be  regarded  as  in  his  second  en- 
listment; that  an  enlistment  shall  not  be  regarded  as  complete  until 
the  soldier  shall  have  made  good  any  time  lost  during  an  enlistment 
period  by  unauthorized  absences  exceeding  one  day,  but  any  soldier 
who  receives  an  honorable  discharge  for  the  convenience  of  the  Gov- 
ernment after  having  served  more  than  half  of  his  enlistment  shall 
be  considered  as  having  served  an  enlistment  period  within  the  mean- 
ing of  this  Act;  that  the  present  enlistment  period  of  men  now  in 
service  shall  be  determined  by  the  number  of  years  continuous  service 
they  have  had  at  the  date  of  approval  of  this  Act,  under  existing  laws, 
counting  three  years  to  an  enlistment,  and  the  former  service  entitling 
an  enlisted  man  to  reenlisted  pay  under  existing  laws  shall  be  count- 
ed as  one  enlistment  period:  And  provided  further,  That  hereafter 
any  private  soldier,  musician  or  trumpeter  honorably  discharged  at 
the  termination  of  his  first  enlistment  period  who  reenhsts  within 
three  months  of  the  date  of  said  discharge  shall,  upon  such  reenlist- 
ment,  receive  an  amount  equal  to  three  months'  pay  at  the  rate  he  was 
receiving  at  the  time  of  his  discharge.    (35  Stat.  109.) 

This  was  a  further  provision  of  the  Army  appropriation  act  for  the  fiscal 
year  1909,  cited  above. 

Before  this  act,  pay  on  re-enlistment  and  continuous-service  pay  were  pro- 
Tided  for  by  R.  S.  §§  1282-1284,  and  subsequent  acts,  especially  Act  Aug.  1, 
1894,  c.  179,  §  3,  28  Stat.  216.  All  such  provisions  previous  to  this  act  were 
superseded  by  its  provisions,  and  R.  S.  §  1284,  was  repealed  by  a  further  pro- 
vision thereof,  35  Stat  110. 

Enlisted  men  who  served  as  commissioned  officers  of  United  States  Volun- 
teers, or  as  such  in  the  Porto  Rico  Provisional  Regiment  or  in  the  Philippine 


4  U.S.CoMP.'ie— 243  (3873) 

Digitized  by 


Uoogle 


§   2145  THE  ARMT  (Tit.  U 

Scouts,  were  to  have  such  period  of  service  counted,  and  to  be  entitled  to  all 
continuous-service  pay,  by  provisions  of  Act  March  2,  1903,  c.  975,  and  Act 
June  12,  1906.  c  3078,  post,  §§  2154,  2155. 

Ntites  of  Decisions 

Deoitiont  under  prior  statutesw—See  384;    Murphy  ▼.  U.  S.   (1903)  38  Ct 

U.  S.  V.  Thornton  (1896)  16  Sup.  Ct  CI.  511;    Murphy  v.  U.  S.    (1904)   39 

415,  416.  160  U.  S.  654,  40  U  Ed.  570;  Ct.  CI.  178;   Glacchetti  v.  U.  S.  (1904) 

Webb  V.  U.  S.   (1888)   23  Ct  CI.  58:  39  Ct  CL  381;    Coe  v.  U.  S.   (1909) 

Walton  V.  U.  S.  (1896)  31  Ct  Q.  196;  44   Ct   CL   419;     (1851)   5  Op.   Atty. 

Patyschke  v.  U.  S.   (1896)   31  Ct  CL  Gen.  400. 

§  2146.  (Act  May  11,  1908,  c.  163.)     Additional  pay. 

Hereafter  enlisted  men  now  qualified  or  hereafter  qualifying  as 
marksmen  shall  receive  two  dollars  per  month;  as  sharpshooters, 
three  dollars  per  month;  as  expert  riflemen,  five  dollars  per  month; 
as  second-class  gunners,  two  dollars  per  month;  as  first-class  g^un- 
ners,  three  dollars  per  month ;  as  gun  pointers,  gun  commanders,  ob- 
servers second  class,  chief  planters  and  chief  loaders,  seven  dollars 
per  month ;  as  plotters,  observers  first  class,  and  casemate  electricians, 
nine  dollars  per  month,  all  in  addition  to  their  pay,  under  such  regu- 
lations as  the  Secretary  of  War  may  prescribe,  but  no  enlisted  man 
sliall  receive  at  the  same  time  additional  pay  for  more  than  one  of 
the  classifications  named  in  this  section:  Provided,  That  nothing  in 
this  Act  shall  be  construed  to  increase  the  total  number  of  gun  point- 
ers, gun  commanders,  observers,  chief  planters,  chief  loaders,  plot- 
ters, and  casemate  electricians  now  authorized  by  law.  (35  Stat. 
110.) 

This  was  a  further  provision  of  the  Army  appropriation  act  for  the  fiscal 
year  1900,  cited  above. 

Previous  provisions  for  additions  to  pay  of  first-class  gunners  and  second- 
class  gunners,  made  by  Act  Feb.  2,  1901,  c  192,  {  7,  31  Stat.  749,  and  Act 
April  23,  1904,  c.  1485,  33  Stat.  260,  and  to  pay  of  men  qualifying  as  marks- 
men, sharpshooters,  or  expert  riflemen,  made  by  Act  March  2,  1903,  c.  975, 
82  Stat.  929,  and  June  12,  1906,  c.  3078,  34  Stat.  241,  were  superseded  by  the 
provisions  of  this  act. 

A  further  provision  of  this  act,  that  increase  of  pay  for  service  beyond  the 
limits  of  the  States  comprising  the  Union  and  the  territories  of  the  United 
States  contiguous  thereto,  should  be  as  then  provided  by  law,  is  set  forth  ante, 
S2095. 

§  2147.  (Act  May  11,  1908,  c.  163.)     Pay  of  enlisted  men  of  bands; 

bands  or  members  thereof  not  to  compete  with  local  civilian 

musicians. 

Hereafter  the  monthly  pay  during  the  first  enlistment  of  enlisted 

men  of  bands,  exclusive  of  the  band  of  the  United  States  Military 

Academy,  shall  be  as  follows : 

Chief  musicians,  seventy-five  dollars ;  principal  musicians  and  chief 
trumpeters,  forty  dollars;  sergeants  and  drum-majors,  thirty-six 
dollars;  corporals,  thirty  dollars;  and  privates,  twenty-four  dollars; 
and  the  continuous-service  pay  of  all  grades  shall  be  as  provided  in 
this  Act:  Provided,  That  army  bands  or  members  thereof  shall  not 
receive  remuneration  for  furnishing  music  outside  the  limits  of  miU- 
tary  posts  when  the  furnishing  of  such  music  places  them  in  compe- 
tition with  local  civilian  musicians.    (35  Stat.  110.) 

This  was  a  further  provision  of  the  Army  appropriation  act  for  the  fiscal  year 
1909,  cited  above. 

Previous  provisions  for  pay  of  musicians  were  contained  in  R.  S.  {  1280, 
which  was  repealed  by  a  further  provision  of  this  act,  35  Stat.  110. 

Chief  musicians  were  to  receive  the  allowances  of  a  quartermaster-sergeant, 
by  R.  S.  §  1279,  ante,  §  2143. 

Drum-majors  were  to  have  the  pay  and  allowances  of  first  sergeants,  by  pro- 
visions of  Act  March  2,  1899,  c.  352,  §§  2,  3,  4,  ante,  §§  2149-2151. 

The  pay  and  allowances  of  enlisted  men  of  the  band  and  field  musicians  of 
the  Military  Academy  were  prescribed  by  R.  S.  §  1111,  as  amended  by  Act 
March  3,  1905,  c  1404,  and  provisions  of  Act  May  28,  1908,  c  211,  post,  S 
2270. 
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§  2148.  (Act  May  11,  1908,  c.  163.)     Act  not  to  be  construed  to 
reduce  pay  or  allowances  of  officers  or  enlisted  men. 
Nothing  herein  contained  shall  be  construed  so  as  to  reduce  the 
pay  or  allowances  now  authorized  by  law  for  any  officer  or  enlisted 
man  of  the  Army.    (35  Stat.  110.) 

This  was  a  provision  of  the  Anny  appropriation  act  for  the  fiscal  year  1909, 
cited  above,  following  provisions  prescribing  rates  ot  pay  of  officers  and  enlisted 
men,  which  are  set  forth  ante,  §{  2144-2147. 

A  further  clause  of  this  act  repealed  all  laws  and  parts  of  laws  inconsistent 
with  the  provisions  of  the  act 

§  2149.  (Act  March  2,  1899,  c.  352,  §  2.)  Pay  and  allowances  of 
noncommissioned  staff  officers,  in  cavalry. 

Each  regiment  of  cavalry  shall  consist  of  *  *  one  sergeant- 
major,  one  quartermaster-sergeant,  one  commissary  sergeant,  who 
shall  have  the  rank,  pay,  and  allowances  of  a  regimental  quarter- 
master-sergeant of  cavalry;  three  squadron  sergeant-majors,  who 
shall  be  senior  to  and  have  the  pay  and  allowances  of  first  sergeants 
of  cavalry.  *  *  Each  troop  of  cavalry  shall  consist  of  *  * 
one  quartermaster-sergeant,  who  shall  have  the  pay  and  allowances 
of  a  sergeant.    *    * 

The  regimental  sergeant-major  and  the  regimental  quartermaster- 
sergeant  provided  for  in' this  section,  shall  have  the  pay  and  allow- 
ances of  ordnance-sergeants.    (30  Stat.  977.) 

This  section  and  the  three  sections  next  following  were  part  of  the  act  for 
increasing  the  efficiency  of  the  Army,  cited  above. 

These  sections  provided  for  the  composition  and  organization  of  regiments, 
etc.,  of  cavalry,  artillery,  and  infantry,  res];)ectively.  The  portions  of  them 
omitted  here,  relating  to  the  commissioned  officers  and  to  matters  other  than 
the  pay  and  allowances  of  certain  non-commissioned  officers  specified,  were 
superseded  by  subsequent  provisions,  particularly  those  of  Act  Feb.  2,  1901, 
c.  192,  S  2,  which  was  superseded  by  Act  June  8,  1916,  c.  134,  ft  18,  ante,  S 
1718,  and  Act  Jan.  25,  1907,  c.  397,  §  5,  ante,  {  1731,  $  6,  ante,  {  1732,  §  7, 
which  was  superseded  by  Act  June  3,  1916,  c.  134,  §  19,  ante,  ft  1736a,  S  8, 
superseded  by  Act  June  3,  1916,  c.  134,  §  19,  ante,  f  1736a,  and  |  11,  ante,  { 
1737. 

The  provisions  of  said  four  sections  of  this  act  and  of  Act  May  26,  1900,  c. 
586,  post,  S  2153,  set  forth  here,  were  superseded  as  to  the  rates  of  monthly 
pay  of  the  regimental,  etc.,  non-commissioned  officers  named  therein,  by  sub- 
sequent provisions,  particularly  those  of  Act  May  11,  1908,  c.  163,  ante,  S 
2144.  But  they  may  still  be  applicable  to  allowances  of  said  officers,  respec- 
tively, as  to  which  no  subsequent  provision  has  been  made. 

The  provisions  of  this  section  relating  to  the  composition  of  a  regiment  and 
a  troop  of  cavalry  were  superseded  by  the  similar  provisions  of  Act  Feb.  2, 
1901,  c.  192,  S  2,  which  was  superseded  by  Act  June  3,  1916,  c.  134,  {  18, 
ante,  §  1718. 

§  2150.  (Act  March  2,  1899,  c.  352,  §  3.)  Pay  and  allowances  of 
noncommissioned  staff  officers,  in  artillery. 

Each  battery  of  heavy  artillery  shall  consist  of  *  *  one  quar- 
termaster-sergeant, who  shall  have  the  pay  and  allowances  of  a  ser- 
geant; *  *  two  mechanics,  who  shall  have  the  pay  and  allow- 
ances of  sergeants  of  artillery.     *     * 

In  addition  to  the  enlisted  men  specified  there  shall  be  one  elec- 
trician-sergeant to  each  post  garrisoned  by  coast  artillery  having 
electrical  appliances,  who  shall  have  the  pay  and  allowances  of  an 
ordnance-sergeant.     (30  Stat.  978.) 
See  notes  to  preceding  section. 

§  2151.  (Act  March  2,  1899,  c.  352,  §  4.)  Pay  and  allowances  of 
noncommissioned  staff  officers,  in  infantry. 
Each  regiment  of  infantry  shall  consist  of  *  *  one  sergeant- 
major  ;  one  quartermaster-sergeant ;  one  commissary-sergeant,  who 
shall  have  the  rank,  pay,  and  allowances  of  a  regimental  quarter- 
master-sergeant of  infantry;   three  battalion  sergeant-majors,  who 
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shall  be  senior  to  and  have  the  pay  and  allowances  of  a  first  ser- 
geant.    *     * 

Each  infantry  company  shall  consist  of  *  *  one  quartermaster- 
sergeant,  who  shall  have  the  pay  and  allowances  of  a  sergeant.  *  * 
(30  Stat.  978.) 

See  notes  to  section  2  of  this  act,  ante,  §  2149. 

The  provisions  of  this,  section  relating  to  the  composition  of  a  regiment  and  a 
company  of  infantry  were  superseded  by  the  similar  provisions  of  Act  Feb.  2, 
1901,  c  192,  I  10,  ante,  §  1738. 

§  2152.  (Act  March  2,  1899,  c.  352,  §  9.)     Pay  and  allowances  of 
cooks. 

The  cooks  authorized  by  this  Act  shall  have  the  pay  and  allow- 
ances of  sergeants  of  infantry.    (30  Stat.  979.) 
See  notes  to  section  2  of  this  act,  ante,  §  2149. 

Cooks,  as  authorized  by  this  act,  were  included  also  in  the  composition  of 
the  various  organizations  by  Act  Feb.  2,  1901,  c.  192,  §  2,  ante,  §  1717,  which 
was  superseded  by  Act  June  3,  1916,  c  134,  §  18.  and  §  10,  ante.  §§  1718,  1738. 

§  2153.  (Act  May  26,  1900,  c.  586.)     Pay  and  allowances  of  regi- 
mental sergeant-majors   and   quartermaster-sergeants,   in   in- 
fantry. 
Hereafter  the  regimental  sergeant-majors  and  regimental  quar- 
termaster-sergeants of  artillery  and  infantry  shall  have  the  same 
pay  and  allowances  as  the  regimental  sergeant-majors  and  regi- 
mental quartermaster-sergeants  of  cavalry.     (31  Stat.  208.) 

This  was  a  proviso  annexed  to  an  appropriation  for  longevity  pay  of  officers 
in  the  Army  appropriation  act  for  the  fiscal  year  1901,  cited  above. 

The  same  provision,  without  the  word  "hereafter,"  was  contained  in  Act 
March  3,  1899,  c.  423,  $  1,  30  Stat.  1067. 
See  notes  to  Act  March  2,  1899,  c.  352,  §  2,  ante,  §  2149. 
Regimental  sergeant-majors  and  quartermaster-sergeants  were  provided  for 
the  artillery  and  infantry,  without  special  provision  for  their  pay,  by  Act 
March  2,  1899,  c.  352,  §§  3,  4,  ante,  §§  2150,  2151.  Under  section  2  of  that 
act,  the  pay  and  allowances  of  the  same  grades  in  the  cavalry,  referred  to  in 
this  section,  were  those  of  ordnance-sergeants. 

§  2154.  (Act  March  2,  1903,  c.  975.)     Continuous  service  pay  and 
retirement  of  enlisted  men ;  length  of  service ;  service  as  com- 
missioned officers  of  volunteers  or  in  Porto  Rico  Provisional 
Regiment  or  in  Philippine  Scouts. 
All  enlisted  men  of  the  Regular  Army  who  served  as  commis- 
sioned officers  of  United  States  Volunteers  organized  in  eighteen 
hundred  and  ninety-eight  and  eighteen  hundred  and  ninety-nine, 
or  who  have  served  or  may  be  now  serving  as  such  in  the  Porto  Rico 
Provisional  Regiment  or  in  the  Philippine  Scouts,  who,  upon  their 
muster  out,  have  returned  or  may  return  to  the  ranks  of  the  Regular 
Army,  shall  have  such  period  of  service  counted  as  if  it  had  been  ren- 
dered as  enlisted  men,  and  that  they  be  entitled  to  all  continuous- 
service  pay  and  to  count,  in  computing  the  time  necessary  to  enable 
them  to  retire,  as  enlisted  men.     (32  Stat.  934.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  Philippine  Scouts 
in  the  Army  appropriation  act  for  the  fiscal  year  1904,  cited  above. 

A  similar  provision  was  made  by  the  Army  appropriation  act  for  the  preced- 
ing year,  Act  June  30,  1902,  c.  1328,  32  Stat.  512. 

A  similar  provision  relating  to  men  appointed  commissioned  officers  of  Phil- 
ippine Scouts  subsequent  to  March  2,  1903,  was  made  by  Act  June  12,  1906,  c. 
3078,   post,    f   2155. 

§  2155.  (Act  June  12,  1906,  c.  3078.)     Continuous  service  pay  and    , 
retirement  of  enlisted  men;  length  of  service;  service  as  com- 
missioned officers  of  Philippine  Scouts. 
All  enlisted  men  of  the  Regular  Army  who  have  been  appointed 
commissioned  officers  of  Philippine  Scouts  subsequent  to  March 
second,  nineteen  hundred  and  three,  or  who  may  hereafter  be  so 
appointed,  and  who,  upon  their  muster  out,  have  returned  or  may 
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return  to  the  ranks  of  the  Regular  Army,  shall  have  such  period  of 
service  counted  as  if  it  had  been  rendered  as  enlisted  men,  and  that 
they  be  entitled  to  all  continuous  service  pay  and  to  count,  in  com- 
puting the  time  necessary  to  enable  them  to  retire,  as  enlisted  men. 
(34  Stat.  248.) 

This  was  a  proviso  aDnexed  to  appropriations  for  pay  of  Philippine  Scouts 
in  the  Army  appropriation  act  for  the  fiscal  year  1907,  cited  above. 

A  previous  similar  provision  v^as  made  by  Act  June  30,  1902,  c.  1328,  32 
Stat  512,  and  by  Act  March  2.  1903,  c.  975,  ante,  §  2154. 

§  2156.  (Act  March  16,  1896,  c.  59.)     Pay  of  enlisted  men  not  to  be 
retained. 

For  pay  proper  of  enlisted  men  of  all  grades,  *  *  Provided, 
That  hereafter  no  pay  shall  be  retained,  but  this  provision  shall  not 
apply  to  deductions  authorized  on  account  of  the  Soldiers'  Home. 
(29  Stat.  60.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1897, 
cited  above. 

The  additional  pay  for  length  of  service,  and  part  of  the  re-enlistment  pay, 
provided  for  by  R.  S.  |{  3L281,  1282,  were,  by  those  sections,  to  be  retained 
until  discharged  from  the  service.  A  provision  for  retaining  part  of  the 
monthly  pay  for  the  first  year  of  enlistment,  contained  in  Act  June  16,  1890, 
c  426,  f  1,  26  Stat.  157,  was  repealed  by  Act  Feb.  12,  1895,  c.  83,  28  Stat 
655. 

Deductions  from  pay  on  account  of  the  Soldiers*  Home  were  authorized  by  B. 
S.  §  4819,  but  so  much  of  that  section  as  pertained  to  said  deduction  was  re- 
pealed by  a  provision  of  Act  May  11, 1908,  c  163,  35  Stat  110. 

Deductions  from  pay  for  supplies  and  other  articles  purchased,  and  for  dam- 
age to  arms,,  equipments,  etc.,  were  provided  for  by  R.  S.  §§  1300-1304,  post  i§ 
2188-2192. 

Notes  of  Deeisiona 

Retained  pay.r-DeciBionB  under  prior  L.  Ed.  896;  Eingsley  ▼.  U.  S.  (1889) 
statutes,  see  U.  S.  v.  Kingsley  (1891)  24  Ct  CI.  219;  (1890)  19  Op.  Atty. 
11  Sup.  Ct  286,  287,  138  U.  S.  87,  34     Gen.  567.  616. 

§  2157.  (R.  S.  §  1285,  as  amended,  Act  Feb.  9,  1891,  c.  122,  §  2.) 
Certificates  of  merit. 
A  certificate  of  merit  granted  to  an  enlisted  man  for  distinguished 
service  shall  entitle  him,  from  the  date  of  such  service,  to  additional 
pay  at  the  rate  of  two  dollars  per  month  while  he  is  in  the  military 
service,  although  such  service  may  not  be  continuous. 

Act  March  3,  1847,  c.  61,  §  17,  9  Stat.  186.  Act  Aug.  4,  1854,  c.  247, 
I  3,  10  Stat.  575.  Act  Feb.  9,  1891,  c.  122,  §  2,  26  Stat.  737. 
This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 
"A  certificate  of  merit  granted  to  a  private  soldier  by  the  President  for  dis- 
tinguished services  shall  entitle  him  to  additional  pay,  at  the  rate  of  two  dol- 
lars per  month,  while  he  remains  continuously  in  the  service;  and  such  cer- 
tificate of  merit  granted  to  a  private  soldier  who  served  in  the  war  with 
Mexico  shall  entitle  him  to  such  additional  pay,  although  he  may  not  have 
remained  continuously  in  the  service." 

It  was  amended  by  Act  Feb.  9,  1891,  c.  122,  §  2,  cited  above,  to  read  as  set 
forth  here. 

R.  S.  I  1216,  which  authorized  the  President  to  grant  certificates  of  merit, 
was  also  amended  by  section  1  of  the  same  act,  and  by  Act  March  29,  1892, 
c  25,  to  read  as  set  forth  ante,  §  1942. 

Notes  of  Deeisiona 

See,  also,  notes  to  |  1942,  ante.  ments.     (1851)   5  Op.  Atty.  Qen,  400. 

Retroactive  effect  of  amendment.-  ^^  ^^^J^  the  president  grants  a  cer- 
The  amendment  to  this  section  was  re-  f^^J^^^*^  ^^  merit  to  an  enlisted  man  of 
troactive.  McNamara  v.  U.  S.  (1893)  ^«  *^°^y»  *<^  *  ^™f  Z"^*"  J?f,  !f  f"**  ? 
28  Ct  (31.  416  service,  he  will  be  entitled  to  ad- 

ditional pay  for  the  period  intervening 

ContinManoe  of  payw— The  pay  grant-      between  the  date  of  such  service  and 
ed  by  this  section  held  not  to  cease  at      the    date    of    his    discharge    from    the 
the  expiration  of  the  term  during  which      military  service.     (1902)   24  Op.  Atty. 
the   certificates   were   received,   but   to      Gen.  127. 
continue     through     successive     enlist-         A  private  soldier,  who  received  a  cer- 
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tificate  of  merit  from  the  President  for  senger;  the  act  of  1888  expressly  pro- 
distinguished  services,  is  not  entitled  viding  that  such  messengers  shall  re- 
after  his  discharge  as  such  priyate  ceive  no  other  compensation,  pay,  or 
soldier,  and  enlistment  as  a  "general  allowance  except  in  the  specific  in- 
service  messenger,"  under  Act  July  29,  stance  therein  named.  (1889)  19  Op. 
1886,  c  810,  24  Stat  167,  to  receive  Atty.  Gen.  471. 

the  $2  per  month  in  addition  to  his  Cited    without    definite     application, 

compensation  as  general  service  mes-  Bell  v.  U.  S.  (1893)  28  Gt  Gl.  462. 

(R.  S.  §  1286.    Temporary.) 

This  section,  like  the  latter  clause  of  the  preceding  section  of  the  Revised 
Statutes  as  originally  enacted,  which  was  omitted  from  the  section  as  amend- 
ed by  Act  Feb.  9,  1891,  c.  122,  §  2,  obviously  has  ceased  to  have  any  practi- 
cal application,  and  is  omitted  as  temporary  merely. 

§  2158.  (R.  S.  §  1287.)     Extra  duty. 

When  soldiers  are  detailed  for  employment  as  artificers  or  labor- 
ers in  the  construction  of  permanent  military  works,  public  roads, 
or  other  constant  labor  of  not  less  than  ten  days'  duration,  they  shall 
receive,  in  addition  to  their  regular  pay,  the  following  compensation : 
Privates  working  as  artificers,  and  non-commissioned  officers  em- 
ployed as  overseers  of  such  work,  not  exceeding  one  overseer  for 
twenty  men,  [thirty-five  cents]  per  day,  and  privates  employed  as 
laborers,  [twenty  cents]  per  day.  This  allowance  of  extra  pay  shall 
not  apply  to  the  troops  of  the  Ordnance  Department. 

Act  July  13,  1866,  c  176,  {  7,  14  Stat  93.  Act  Feb.  1,  1878,  c.  88,  17 
Stat  422. 

The  words  of  this  section  stating  the  rates  of  extra-duty  pay  per  day,  in- 
dosed  in  brackets,  "thirty-five  cents"  and  "twenty  cents,"  were  superseded  by 
subsequent  provisions,  fixing  other  rates  of  such  pay,  of  Act  March  8,  1885, 
c.  839,  post,  §  2159. 

A  restriction  on  extra  duty  pay  to  Signal-Service  men  was  made  by  Act 
June  20,  1878,  c.  359,  post,  §  2161. 

No  additional  increased  compensation  was  to  be  allowed  to  enlisted  men 
receiving  or  entitled  to  the  twenty  per  cent,  increase  of  pay  for  foreign  serv- 
ice, authorized  by  the  provisions  of  Act  March  2,  1901,  c  803,  ante,  {  2107, 
by  a  further  provision  of  that  act,  post,  §  2160. 

Notes  of  Deeisions 

Extra  dMty.— This  section  does  not  the  classes  referred  to  therein.  Ross 
extend  to  one  who  performs  the  duties  v.  United  States  (1918)  49  Ct  CI.  55. 
of  a  schoolmaster,  and  who  receives  ...  Nonoom missioned  offlcersw— Non- 
extra  pay  from  his  pupils,  navy  appren-  commissioned  ofiScers,  not  employed  on 
tices.  Fugitt  v.  U.  S.  (1893)  28  Ct  extra  duty  as  overseers,  are  not  with- 
a.  253.  in   this  section.      (1SS5)    18  Op.  Atty. 

A  soldier  detailed  for  special  duty  re-  Gen.  201. 

Uting  only  to  the  interior  administra-         Recruiting     duty.— An     enUsted 

tion  of  his  company  or  troop  is  not  en-  man    in    the    Marine    Corps,    detached 

titled   to   extra  pay.     Brady  v.   U.    S.  from   his  company   and   placed   on   re- 

(1912)   47  Ct  CI.  286.  cruiting  duty,  is   not   entitled    to   "ex- 

This  section  refers  to  artificers  and  tra  duty"  pay.    Phillips  v.  U.  S.  (1912) 

laborers,  and  Act  March  3,   1885,  re-  47  Ct  CI.  288. 

fers     to     mechanics,  ^  artisans,    school         Duration.— It    must    appear,    in 

teachers,  and  "clerks"  at  headquarters  order  to  authorize  payments  to  enlisted 

in  one  class,  and  "other  clerks,  team-  men  for  extra  duty,   that   the   service 

sters,  laborers,  and  other  enlisted  men  performed  was  not  less  in  duration  than 

on  extra  duty,"  and   the  latter  act  is  10  days.     U.  S.  ▼.  Wade  (C.  C.  1896) 

amendatory  to  this  section,  and  enlarges  75  Fed.  261. 

§  2159.  (Act  March  3,  1885,  c.  339.)     Rates  of  extra-duty  pay. 

That  *  *  dollars  *  *  shall^  be  set  aside  for  the  payment  of 
enlisted  men  on  extra  duty,  at  constant  labor  of  not  less  than  ten 
days ;  and  such  extra-duty  pay  hereafter  shall  be  at  the  rate  of  fifty 
cents  per  day  for  mechanics,  artisans,  school-teachers,  and  clerks  at 
Army,  division,  and  department  headquarters,  and  thirty-five  cents 

(3878) 
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per  day  for  other  clerks,  teamsters,  laborers,  and  other  enlisted  men 
on  extra  duty.     (23  Stat.  359.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1886^ 
cited  above. 

See  notes  to  R.  S.  §  1287,  ante,  $  2158. 

Ntites  of  Deoistons 

Extra  duty  pay<— Where  the  employ-  ried  on  the  regular  returns  as  a  "tele- 
ment  of  an  enlisted  man  in  the  tele-  graph  operator,"  he  is  entitled  to  "ex- 
phone  and  telegraph  office  of  a  hos-  tra  duty  pay."  Ross  v.  U.  S.  (1913) 
pital  for  a  long  period  of  his  enlisted  49  Gt  01.  55. 

service   is    known    to    the    officers   in  Cited    without    definite    application^ 

charge  of  said  hospital,  and  he  is  car-  Brady  v.  U.  S.  (1912)  47  Ct  CL  286. 

§  2160.  (Act  March  2,  1901,  c.  803.)  Extra-duty  pay  not  allowed 
to  enlisted  men  receiving  or  entitled  to  twenty  per  cent,  in- 
creased pay  for  foreign  service. 

Enlisted  men  receiving  or  entitled  to  the  twenty  per  centum  in- 
creased pay  herein  authorized  shall  not  be  entitled  to  or  receive 
any  additional  increased  compensation  for  what  is  known  as  extra 
or  special  duty.    (31  Stat.  903.) 

This  was  a  proviso  of  the  Army  appropriation  act  for  the  fiscal  year 
1902,  cited  above,  accompanying  a  proviso  for  increase  of  pay  to  officers  and 
enlisted  men  serving  beyond  the  limits  of  the  States  comprising  the  Union  and 
the  Territories  contiguous  thereto,  which  was  re-enacted  in  nearly  the  same 
language  in  a  provision  of  Act  June  30,  1902,  c.  1328,  ante,  {  2094. 

§  2161.  (Act  June  20,  1878,  c.  359.)     Extra-duty  pay  to  Signal  Serv- 
ice  men. 
Signal  Service  men  shall  not  receive  extra  duty  pay  unless  spe- 
cially directed  by  the  Secretary  of  War.    (20  Stat.  219.) 

This  was  a  proviso  annexed  to  a  clause  relating  to  strength  and  rates  of  pay 
of  the  enlisted  force  of  the  Signal  CJorps,  which  was  superseded  by  the  reorgani- 
zation of  the  corps  under  Act  Oct.  1,  1890,  c.  1266,  S  8,  and  subsequent  pro- 
visions, set  forth  or  referred  to  ante,  {§  1860-1867. 

§  2161a.  (Act  Aug.  29, 1916,  c.  418,  §  1.)     Extra  duty  pay  to  United 
States  disciplinary  barracks  guard. 
Hereafter  the  extra-duty  pay  to  the  United  States  disciplinary 
barracks  guard  shall  be  at  the  following  rates  per  day :  Sergeants, 
35  cents ;  corporals,  30  cents ;  and  privates,  20  cents.    (39  Stat.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1917, 
cited  above. 

§  2162.  (R.  S.  §  1288.)  Pay  of  officers  and  men  during  captivity. 
Every  non-commissioned  officer  and  private  of  the  Regular  Army, 
and  every  officer,  non-commissioned  officer,  and  private  of  any  mili- 
tia or  volunteer  corps  in  the  service  of  the  United  States  who  is  cap- 
tured by  the  enemy,  shall  be  entitled  to  receive  during  his  captivity, 
notwithstanding  the  expiration  of  his  term  of  service,  the  same  pay, 
subsistence,  and  allowance  to  which  he  may  be  entitled  while  in  the 
actual  service  of  the  United  States ;  but  this  provision  shall  not  be 
construed  to  entitle  any  prisoner  of  war  of  such  militia  corps  to  any 
pay  or  compensation  after  the  date  of  his  parole,  except  the  traveling 
expenses  allowed  by  law. 

Act  March  30.  1814,  c  37,  §  14,  3  Stat.  115. 

Notes  of  Decisions 

CoBtriliuting   to    capture.-*This   sec-  Discharge    from    service.— The    sen- 

tion  does  not  extend  to  one  who  was  tence     of      a  court-martial,    including 

not  in  the  discharge  of  his  duties  at  the  a  forfeiture  of  all  pay  due  at  the  time 

time  of  his  capture,  and  who  contrib-  of  trial  or  to  become  due  thereafter, 

uted  to  the  disaster  by  culpably  resid-  precludes  an  officer  from  a  right   to 

ing  in  a  dangerous  place,  contrary  to  receive  pay  after  trial  and  during  his 

orders.     Phelps  y.  U.  S.  (1868)  4  Ct  captivity,  under  this  section,  whether 

GL  209.  the  sentence  was  promulgated  before 
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or  after  his  capture.    Phelps  ▼.  U.  S.  who  on  his  exchange  demanded  a  court 

(1868)  4  Ct  CI.  209.     But   an  officer,  of  inquiry  and  was  refused,  is  entitled 

who  did  not  violate  his  duty  willfully  to  his  pay  and  allowances,  notwithstand- 

nor   intentionally    at   the    time    of   his  ing  he  was  dismissed  the  service  by  the 

capture,  and  whose  conduct  then  was  war   department   during   his   captivity, 

an  indiscretion,  and  not  an  ofitense,  and  Jones  v.  U.  S.  (1868)  4  Ct  CL  197. 

§  2162a.  (Act  March  4,  1915,  c.  143,  §  1.)     Pay  not  to  accrue  to 
soldier  under  sentence  of  dishonorable  discharge  during  sus- 
pension of  execution  of  sentence. 
Hereafter  pay  and  allowances  shall  not  accrue  to  a  soldier  under 
sentence  of  dishonorable  discharge,  during  such  period  as  the  execu- 
tion of  the  sentence  of  discharge  may  be  suspended  under  authority 
of  the  Act  of  Congress  approved  April  twenty-seventh,  nineteen 
hundred  and  fourteen,  and  pay  which  has  heretofore  been  forfeited 
under  such  suspended  sentence  shall  not  be  held  to  have  accrued  to 
the  Soldiers'  Home  under  the  operation  of  section  forty-eight  hun- 
dred and  eighteen,  Revised  Statutes,  but  shall  be  covered  back  into 
the  Treasury  of  the  United  States.    (38  Stat.  1065.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1016, 
cited  above. 

The  provision  of  Act  April  27,  1914,  c.  72,  38  Stat.  354,  mentioned  in  thia 
section,  was  superseded  by  article  of  war  52,  post,  §  2308a,  art.  52. 
E.  S.  f  4818,  also  mentioned  in  this  section,  is  set  forth  post,  §  9220. 

(R.  S.  §§  1289,  1290.  Superseded.) 
These  sections,  as  amended  by  Act  Feb.  27,  1877,  c.  09,  §  1,  19  Stat  244, 
provided  for  allowances,  to  officers  and  enlisted  men,  respectively,  when  dis- 
charged from  the  service,  except  by  way  of  punishment  for  an  offense,  of  trans- 
portation and  subsistence  from  the  place  of  discharge,  in  the  case  of  an  officer, 
to  his  place  of  residence  or  of  original  muster  into  the  service,  and  in  the  case 
of  an  enlisted  man,  to  the  place  of  his  enlistment,  enrollment,  or  original  mus- 
ter into  the  service,  or,  if  the  same  were  not  furnished  in  kind,  of  travel  pay 
and  commutation  of  subsistence  for  the  time  sufficient  for  travel  to  such  place. 
.  Both  sections  were  superseded  by  different  provisions  for  travel  allowances  to 
officers  and  enlisted  men,  of  Act  March  2,  1901,  c.  803,  and  Act  Aug.  24, 
1912,  c.  391,  S  1,  post,  §§  2163,  2164. 

§  2163.  (Act  March  2,  1901,  c.  803.)  Travel  allowances  to  officers 
and  enlisted  men  on  discharge. 
Hereafter  when  an  officer  shall  be  discharged  from  the  service, 
except  by  way  of  punishment  for  an  offense,  he  shall  receive  for 
travel  allowances  from  the  place  of  his  discharge  to  the  place  of  his 
residence  at  the  time  of  his  appointment  or  to  the  place  of  his  origi- 
nal muster  into  the  service  four  cents  per  mile;  *  *  Provided 
further,  That  any  officer  or  enlisted  man  in  the  service  of  the 
United  States  who  was  discharged  in  the  Philippine  Islands  and 
there  reentered  the  service  through  commission  or  enlistment  shall, 
when  discharged,  except  by  way  of  punishment  for  an  offense, 
receive  for  travel  allowances  from  the  place  of  his  discharge  to  the 
place  in  the  United  States  of  his  last  preceding  appointment  or 
enlistment,  or  to  his  home  if  he  was  appointed  or  enlisted  at  a 
place  other  than  his  home,  four  cents  per  mile:  Provided  further, 
That  for  sea  travel  on  discharge  actual  expenses  only  shall  be  paid 
to  officers  and  transportation  and  subsistence  only  shall  be  fur- 
nished to  enlisted  men.    (31  Stat.  902.) 

These  were  provisos  annexed  to  an  appropriation  for  mileage  to  officers,  etc., 
in  the  Army  appropriation  act  for  the  fiscal  year  1902,  cited  above. 

The  portion  of  the  first  of  these  provisos,  omitted  here,  made  provisions  for 
travel  allowances  to  enlisted  men,  similar  to  those  to  officers.  This  was  su- 
perseded by  the  different  provisions  of  Act  Aug.  24,  1912,  c.  391,  §  1,  post,  { 
2164. 

These  provisions  superseded  those  of  R.  S.  B  1289,  1290,  for  allowances  to 
officers  and  to  enlisted  men,  on  discharge,  of  transportation  and  subsistence, 
or  of  travel-pay  and  commutation  of  subsistence,  and  further  provisions  relat- 
ing thereto  of  Act  March  16.  1896,  c.  59,  29  Stat.  63,  Act  June  7,  1900,  c. 
860,  31  SUt  708,  and  Act  Feb.  8,  1901,  c.  342,  31  Stat.  762. 
Enlisted  men,  on  discharge,  are  entitled  to  3^  cents  a  mile  from  the  places 
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of  their  discharge  to  the  places  of  their  acceptance  for  enlistment,  etc.,  by  Act 
Jone  8,  1916,  c  134,  §  126,  post,  {  2164. 

Provision  for  travel  allowance  to  officers  and  enlisted  men  of  the  National 
Guard  on  their  discharge  from  the  service  of  the  United  States  was  made  by 
a  provision  of  Act  Sept.  8,  1916,  c.  464,  §  1,  39  Stat. 

A  general  limitation  on  subsistence  allowances,  or  money  in  lieu  thereof,  as 
to  officers  and  employes  of  the  United  States,  was  made  by  Act  April  6,  1914, 
c.  52,  §  1.  and  Act  Aug.  1,  1914,  c.  223,  §  13,  post,  f  $  3236a,  3230b. 

Notes  of  Deoislons 


1.  Nature  of  travel  allowance. 

2.  Construction  of  section  in  general. 
8.  Change  in  law. 

4.  Discharge  from  service. 

6.  Resignation   from   service. 

6.  Reappointment  to  service. 

7.  Residence. 

8.  Transportation  in  kind. 

9.  Sea  travel. 

ID.  Discharge  in   Philippines. 

1.  Nature  of  travel  allowance^— Trav- 
eling expenses  are  of  the  nature  of  in- 
demnity against  the  contingency  of  a 
discharge  at  another  place  than  that 
of  enlistment.  Sherburne's  Adm*r  v. 
U.  S.  (1880)  16  Ct.  a.  491;  Gulick  v. 
U.  S.  (1908)  43  Ct  CI.  306;  Id.  (1909) 
44  Ct  CL  632. 

2.  Construction  of  section  in  gen- 
erals—The plain  intent  of  the  statute 
cannot  be  controlled  by  the  construc- 
tion given  to  it  by  the  accounting  offi- 
cers. Barnett  v.  U.  S.  (1901)  37  Ct  CI. 
49. 

An  officer  provisionally  appointed  by 
the  War  Department,  the  appointment 
in  terms  subject  to  the  action  of  an 
examining  board,  is  not  in  military  serv- 
ice, even  though  assigned  to  military 
duty,  so  as  to  entitle  him  to  mileage 
"when  discharged  on  being  rejected  by 
the  board.  Greer  v.  U.  S.  (1867)  3  Ct 
CL  182. 

3.  Change  In  law^It  is  within  the 
power  of  Congress  to  change  the  law 
allowing  indemnity  or  commutation  to 
officers  on  their  discharge  for  traveling 
expenses;  and  an  officer  so  paid  has 
no  legal  or  equitable  claim  for  a  larger 
amount  than  that  allowed  by  the  law 
at  the  time  of  his  discharge.  Gulick  v. 
U.  S.  (1908)  43  Ct  CI.  306. 

4.  Discharge  from  8ervfce.^Where  at 
a  time  when  an  officer  was  discharged 
the  government  furnished  transporta- 
tion to  thousands  of  discharged  sol- 
diers over  private  lines,  and  money  was 
not  furnished  to  discharged  officers  or 
men,  the  burden  of  proof  on  the  ques- 
tion of  whether  transportation  was  or 
was  not  furnished  rests  upon  the  plain- 
tiff. Hammond  v.  U.  S.  (1914)  49  Ct 
CI.  217. 

Satisfactory  evidence  should  be  fur- 
nished to  remove  the  presumption  that 
the  government,  at  the  time  of  the 
discharge  of  officers  or  men  from  the 
military  service,  had  complied  with 
the  law  in  the  matter  of  furnishing 
transportation  whensoever  proper.    Id. 

Where  an  officer  or  a  soldier  is  dis- 
charged at  his  own  request,  and  for 
his  own  pleasure  and  convenience,  the 


settled  practice  of  -the  War  Depart- 
ment and  the  Treasury  Department  is 
to  deny  the  payment  of  travel  pay  and 
allowances.    Id. 

An  army  officer  is  not  discharged 
from  service  by  his  retirement  U.  S. 
v.  Gillmore  (C.  C.  1911)  189  Fed.  761. 

5.  Resignation  from  servlce^It  is 
doubtful  whether  a  volunteer  officer, 
who  resigns  before  the  expiration  of 
his  term  of  enlistment,  is  entitled  to 
transportation  or  mileage.  Price  v. 
U.  S.  (1868)  4  Ct  a.  164.  And  see  U. 
S.  V.  Sweet  (1903)  23  Sup.  Ct  638, 
639,  189  U.  S.  471,  47  L.  Ed.  907, 
wherein  it  was  held  that  the  settled 
practice  of  the  war  departn;ient  to  deny 
an  officer  discharged  at  bis  own  request 
the  travel  pay  and  commutation  of 
subsistence  from  the  place  of  discharge 
to  the  place  of  re-enlistment  allowable 
under  this  section  is  not  so  clearly 
erroneous  as  to  justify  the  courts  in 
construing  such  provision  as  includ- 
ing a  discharge  on  resignation.  U.  S. 
V.  Sweet  (1903)  23  Sup.  Ct  638,  639, 
189  U.  S.  471,  47  L.  Ed.  907. 

6.  Reappointment  to  8erv1ce.f-<This 
section  does  not  extend  to  an  officer 
who  immediately  re-enters  the  service 
under  a  new  appointment  Hull  v.  U. 
S.  (1903)  38  Ct  CI.  407. 

7.  Residence^The  residence  of  an 
officer  may  be  the  place  where  he  be- 
came qualified  to  discharge  the  duties 
of  his  office.  Sells  v.  U.  S.  (1901)  36 
Ct  CI.  94. 

8.  Transportation  in  kind.— A  dis- 
charged officer,  seeking  to  recover 
travel  pay  and  allowances  upon  his  dis- 
charge, must  produce  some  evidence 
to  remove  the  presumption  that  he  was 
furnished  with  transportation  in  kind 
at  the  time  of  his  discharge.  Sanderson 
V.  U.  S.  (1906)  41  Ct.  CI.  230. 

9.  Sea  Traveiy— The  reimbursement 
for  sea  travel  on  discharge  is  for  mon- 
ey expended  for  going  directly  from 
the  place  of  discbarge  to  the  place 
where  the  officer  entered  the  service; 
i.  e.,  without  engaging  in  any  inter- 
mediate employment  or  occupation. 
That  an  officer  re-enters  the  military 
service  does  not  keep  his  right  to  re- 
imbursement for  actual  expenses  in- 
curred at  sea  alive;  and  returning  to 
the  United  States  on  leave  of  absence 
is  not  a  return  on  his  discharge  from 
the  service.  Allen  v.  U.  S.  (1908)  43 
Ct  CL  220. 

10.  Discharge  in  Philippines.— The 
provision  relating  to  soldiers  discharg- 
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ed  in  the  Philippine  Islands  held  not  to  discharge    was    for    his    own    benefit 

extend  to  a  soldier  permitted  to  leave  Brogden  v.  U.  S.  (1908)  43  Ct  CL  506. 
the  service  to  enter  business  before  the 

discharge  of  his  regiment,  or  before  its  Cited    without    definite    appiication, 

return  to  the  United  States,  where  the  Galm  v.  U.  S.  (1903)  39  Ct  CL  55. 

§  2164.  (Act  June  3,  1916,  c.  134,  §  126.)     Travel  aUowance  to  en- 
listed men  on  discharge. 

On  and  after  fuly  first,  nineteen  hundred  and  sixteen,  an  enlisted 
man  when  discharged  from  the  service,  except  by  way  of  punish- 
ment for  an  offense,  shall  receive  Zy^.  cents  per  mile  from  the  place 
of  his  discharge  to  the  place  of  his  acceptance  for  enlistment,  en- 
rollment, or  original  muster  into  the  service,  at  his  option:  Pro- 
vided, That  for  sea  travel  on  dischar.^e  transportation  and  sub- 
sistence only  shall  be  furnished  to  enlisted  men.    (39  Stat.) 

This  was  §  126  of  "An  act  for  making  further  and  more  effectual  provision 
for  the  national  defense,  and  for  other  purposes,"  cited  above. 

This  section  superseded  a  provision  of  Act  Aug.  24,  1912,  c.  391,  {  1,  87 
Stat.  576,  which  read  as  follows:  "Hereafter  when  an  enlisted  man  is  dis- 
charged from  the  service,  except  by  way  of  punishment  for  an  offense,  he  shall 
be  entitled  to  transportation  in  kind  and  subsistence  from  the  place  of  his  dis- 
charge to  the  place  of  his  enlistment,  or  to  such  other  place  within  the  con- 
tinental limits  of  the  United  States  as  he  may  select,  to  which  the  distance  is 
no  greater  than  from  the  place  of  discharge  to  place  of  enlistment ;  but  if  the 
distance  be  greater  he  may  be  furnished  with  transportation  in  kind  and  sub- 
sistence for  a  distance  equal  to  that  from  place  of  discharge  to  place  of  enlist- 
ment, or,  in  lieu  of  such  transportation  and  subsistence,  he  shall,  if  he  so  elects, 
receive  two  cents  a  mile,  except  for  sea  travel,  from  the  place  of  his  discharge 
to  the  place  of  his  enlistment." 

Said  provision  of  said  Act  Aug.  24,  1912,  c.  391,  (  1,  37  Stat.  676,  superseded 
a  previous  provision  relating  to  the  subject  of  Act  March  2,  1901,  c  803,  31 
Stat.  902. 

Provision  for  travel  allowance  to  officers  and  enlisted  men  of  the  National 
Guard  on  their  discharge  from  the  service  of  the  United  States  was  made  by 
a  provision  of  Act  Sept.  8,  1916,  c.  464,  §  1,  39  Stat. 

Notes  of  Deeiidons 

Repeal  of  statute.— See  Reichherzer      ration  of  the  period  of  his  enlistment, 

V.  U.  S.  (1908)  43  Ct  CI.  359.  is  entitled  to   transportation,  or  com- 

«>,,,-        ^,       .  •  mutation   thereof,   from    the    place   of 

construction  of  eectlon  In  OeneraK-      ^  ^^^^         ^^  \^^     j^^^  J^  ^^. 

No  excepuon,  other  than  the  one  de-      j-g^^^^^     Thornton  v.  U.  S.  (1892)  27 

fw!^n'^Thn!lTif!fn  v^n         nftfiSil  ^^^  ^^  ^42;    Bamett  v.  U.  S.   (1901) 

n.^  ^1  -qJ^  •  ^        ^  37  Ct  CI.  49.     CONTRA,  see  U.  S.  v. 

f^t.  t.1.  <J4^.  Barnett   (1903)   23  Sup.  Ct  639,  189 

Discharge  from  servloe^An  enlisted  U.  S.  474,  47  L.  Ed.  908. 
man  is  not  entitled  to  transporUtion  ,,   _ .  .  _  ^^_  s^     ^a       a  „. 

unless  his  connection  with  the  army  be  ,  ""?>*  ^•'^  service,  etc^A  private 

actually  and  finally  severed.  His  con-  ^  a  marine  corps,  discharged  wi  bout 
nection  with  the  army  is  not  actually  court-martial  "as  unfit  for  service"  and 
and  finally  severed  if  his  discharge  is  <>'  ^^\  character,  is  entitled  to  trans- 
consequent  to  his  appointment  as  a  Pprtation  and  subsistence  from  the 
commissioned  officer,  and  merely  a  for-  P^ace  of  his  discharge  to  that  of  his 
maUty  in  his  promotion.  In  such  a  J^^^^^'^^'i*-  }l'  S-  J-  Kmgsley  (1891) 
case  he  remains  continuously  in  the  H  Sup.  Ct.  286,  287.  138  U.  S.  87,  34 
service,    and   is   never  in    a    condition  L.  Ed.  896. 

llT  PM^tlfrrn  T  ns^f  M°cf  •*'"•  '^  •""•tment-Where   a  sol- 

fT^  4RK  dier'8  first  discharge  is  foUowed  by  his 

A  ^^«     t_ *«j  .»m:>.  ..om  re-enlistment   within    a    few   days,    so 

•  ^TT^^^,Z  fnH^it^di^  .t  .n'  that  his  service  is  practically  condnu- 

"i  t*  ^X  «*.X!  wf  ni^fv  *!l.„w»n^  o"".  «"<>  W"  "e^nd  discharge^ occurs  at 

other  may  receive  his  daily  allowance  .1.1  *!.•      _i«i      i^^       ^i. 

for  eyery  20   miles  between   the  two  *«  ^Y^^^^l^l  original  enlistment,  he 

places.  Trithout  incurring  any  obligation  '«  »»'  «°t"«?'J  *<>  commutation  for  tray- 
to  go  to  the  former.    The  caval^man  '    «1  "^  subsistence  to  the  place  of  his 

may  seU  his  horse  the  day  after  he  is  ''^^^.  ?S  |^*"r.  4?K  iifi  n^^n   a 

paid  without  incurring  any  liability  to  <^.U    ITiSJ,"        '        '    ^  ^-  ®' 

return  the  sum  allowed  as  commutaUon  ****•  *"  ^  *'•'•  ®^"- 
for  forage  on  the  journey  home.    (1868)  Forfeiture  of  right  to  travel  allow- 

9  Op.  Atty.  Gen.  161.  ance.— A   soldier   does  not  forfeit  bis 

-^  On  requett.^A  soldier  discharg-  right  to  travel  allowance  by  accepting 

«d  at  his  own  request,  before  tbe  ezpi-  free   transportation  on  a  government 
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transport;   but  from  this  mnst  be  de-  Cited     without    definite    application, 

ducted  the  cost  of  subsistence  on  the  U.  S.  v.  Sweet  (1903)  23  Sup.  Ct  638, 

transport    Reichberzer  v.  U.  S.  (1908)  639,  189  U.   S.  471,  47   L.   Ed.  907; 

43  Ct  CI.  359.  SeUs  v.  U.  S.  (1901)  36  Ct.  CL  94. 

§  2164a.  (Act  Aug.  29,  1916,  c.  418,  §  1.)  Extra  allowances  to  en- 
listed men  on  discharge  for  disability. 
Hereafter  when  an  enlisted  man  having  ten  or  more  years'  serv- 
ice in  the  Army  is  discharged  on  account  of  disability  incurred  in 
the  line  of  duty,  transportation  of  his  authorized  change  of  station 
allowance  of  baggage  from  his  last  duty  station  to  his  home  in  ad- 
dition to  other  travel  allowances  fixed  by  law  may  be  authorized 
by  the  Secretary  of  War.    (39  Stat.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1917, 
cited  above. 

§  2165.  (Act  May  11,  1908,  c.  163,  as  amended.  Act  March  3,  1909, 
c.  252.)  Allowances  on  death  of  officer  or  enlisted  man  on 
active  list;  designation  of  and  payment  to  beneficiary. 
Hereafter  immediately  upon  official  notification  of  the  death  from 
wounds  or  disease  not  the  result  of  his  own  misconduct  of  any 
officer  or  enlisted  man  on  the  active  list  of  the  Army,  the  Paymaster- 
General  of  the  Army  shall  cause  to  be  paid  to  the  widow  of  such  of- 
ficer or  enlisted  man,  or  to  any  other  person  previously  designated  by 
him,  an  amount  equal  to  six  months'  pay  at  the  rate  received  by  such 
officer  or  enlisted  man  at  the  date  of  hia  death,  ^less  seventy-five  dol- 
lars in  the  case  of  an  officer  and  thirty-five  dollars  in  the  case  of  an 
enlisted  man.  From  the  amount  thus  reserved  the  Quartermaster's 
Department  shall  be  reimbursed  for  expenses  of  interment,  and  the 
residue,  if  any,  of  the  amount  reserved  shall  be  paid  subsequently  to 
the  designated  person.  The  Secretary  of  War  shall  establish  regu- 
lations requiring  each  officer  and  enlisted  man  to  designate  the  proper 
person  to  whom  this  amount  shall  be  paid  in  case  of  his  death,  and 
said  amount  shall  be  paid  to  that  person  from  funds  appropriated  for 
the  pay  of  the  Army.    (35  Stat.  108.    35  Stat.  735.) 

This  provision,  as  originally  enacted,  contained,  after  the  words  "death  from 
wounds  or  disease,"  the  further  words  "contracted  in  line  of  duty."  The 
words  "contracted  in  line  of  duty"  were  stricken  out,  and  the  words  "not  the 
result  of  his  own  misconduct"  were  inserted  in  lieu  thereof,  making  the  provi- 
sion read  as  set  forth  here,  by  amendment  by  Act  March  3,  1909,  c.  252,  last 
cited  above. 

Provisions  for  payment  to  the  widow  or  heirs  of  a  deceased  oflScer  or  en- 
listed man,  on  settlement  of  his  accounts,  of  the  amount  found  due  his  estate, 
if  less  than  $500,  and  if  no  demand  is  presented  b^  a  duly  appointed  legal 
representative  of  the  estate,  were  made  by  Act  June  30,  1906,  c.  3914,  §  1, 
post,  §  2203. 

Payments  made  to  widows,  etc.,  of  aviation  officers  or  enlisted  men,  for  death 
resulting  from  an  aviation  accident,  provided  for  by  a  provision  of  Act  July 
18,  1914,  c.  186,  §  3,  ante,  §  1867c,  are  to  be  in  lieu  of  the  allowances  made  by 
this  section,  by  a  further  provision  in  said  Act  July  18,  1914,  c.  186,  §  3. 

Recent  sundry  civil  appropriation  acts  and  Army  appropriation  acts  make 
provisions  for  payment  of  expenses  of  interment,  mentioned  in  this  provision, 
or  of  preparation  and  transportation  to  their  homes,  etc.,  of  remains  of  officers, 
soldiers,  and  others.  The  provision  for  the  fiscal  year  1917,  by  Act  July  1, 
1916,  c.  209,  f  1,  39  Stat.,  was  as  follows: 

"Disposition  of  remains  of  officers,  soldiers,  civilian  employes,  and  so 
forth :  For  interment,  or  of  preparation  and  transportation  to  their  homes  or 
to  such  national  cemeteries  as  may  be  designated  by  proper  authority,  in  the 
discretion  of  the  Secretary  of  War,  of  the  remains  of  officers,  including  acting 
assistant  surgeons,  and  enlisted  men  of  the  Army  active  list;  interment,  or 
of  preparation  and  transportation  to  their  homes,  of  the  remains  of  civil  em- 
ployes of  the  Army  in  the  employ  of  the  War  Department  who  die  abroad,  in 
Alaska,  in  the  Canal  Zone,  or  on  Army  transports,  or  who  die  while  on  duty  in 
tho  field  or  at  military  posts  within  the  limits  of  the  United  States ;  interment 
of  military  prisoners  who  die  at  military  posts;  removal  of  remains  from 
abandoned  posts  to  permanent  military  posts  or  national  cemeteries,  including 
the  remains  of  Federal  soldiers,  sailors,  or  marines,  interred  in  fields  or  aban- 
doned private  and  city  cemeteries;    and  in  any  case  where  the  expenses  of 
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burial  or  shipment  of  the  remains  of  officers  or  enlisted  men  of  the  Army  who 
die  on  the  active  list  are  borne  by  individuals,  where  such  expenses  would  have 
been  lawful  claims  against  the  Government,  reimbursement  to  such  individuals 
may  be  made  of  the  amount  allowed  by  the  Government  for  such  services  out 
of  this  sum,  but  no  reimbursement  shall  be  made  of  such  expenses  incurred 
prior  to  July  first,  nineteen  hundred  and  ten,  $57,600.** 

Notes  of  Decisions 

Death  from  wounds  or  disease  con- 
tracted in  line  of  duty.— See  Moore  y« 
U.  S.  (1913)  48  Ct  CL  110. 

§  2166.  (Act  March  2,  1907,  c.  2511.)  Assignment  of  pay  by  com- 
missioned officers. 
Hereafter  all  commissioned  officers  of  the  Army  may  transfer 
or  assign  their  pay  accounts,  when  due  and  payable,  under  such 
regulations  and  restrictions  as  the  Secretary  of  War  may  prescribe. 
(34  Stat.  1159.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  officers  in  the 
Army  appropriation  act  for  the  fiscal  year  1908,  cited  above.  • 

A  similar  provision,  without  the  word  '"hereafter,"  was  contained  in  the 
Army  appropriation  act  for  the  preceding  year,  Act  June  12,  1906,  c  3078, 
84  Stat.  241. 

Assignment  of  pay  by  contract  surgeons  and  contract  dental  surgeons  was 
authorized  by  a  provision  of  Act  April  23,  1904,  c.  1485,  post,  §  2167. 

Payment  by  'check  in  favor  of  the  person  or  institution  designated  by  in- 
dorsement by  an  officer  on  his  monthly  pay  account  was  authorized  by  provi- 
sions ot  Act  March  2,  1913,  c.  93,  post,  f  2202. 

Notes  of  Deolsions 

Assignment  liy  offioen  In  arrears^— 
See  notes  to  i  3239,  post 

§  2167.  (Act  April  23,  1904,  c.  1485.)  Assignment  of  pay  by  con- 
tract surgeons  and  contract  dental  surgeons. 
Hereafter  contract  surgeons  and  contract  dental  surgeons  on  duty 
in  Alaska,  Hawaii,  the  Philippine  Islands,  and  Porto  Rico  may- 
transfer  or  assign  their  pay  accounts,  when  due  and  payable,  in  the 
methods  now  provided  by  regulations  for  commissioned  officers  of 
the  Army.     (33  Stat.  266.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  contract  surgeons 
in  the  Army  appropriation  act  for  the  fiscal  year  1905,  cited  above. 

A  similar  provision,  without  the  word  "hereafter,"  was  contained  in  the 
Army  appropriation  act  for  the  preceding  year,  Act  March  2,  1903,  c.  975,  32 
Stat  933. 

A  subsequent  provision  for  assignment  of  pay  by  commissioned  officers 
of  the  Army,  was  made  by  Act  March  2,  1907,  c.  2511,  ante,  §  2166. 

§  2168.  (R.  S.  §  1291.)     Soldiers'  pay  not  assignable. 

No  assignment  of  pay  by  a  non-commissioned  officer  or  private, 
previous  to  his  discharge,  shall  be  valid. 

Act  May  8,  1792,  c.  37,  §  4,  1  Stat.  280. 

Allotments  of  pay  by  enlisted  men  were  authorized  by  Act  March  2,  1899,  c 
352,  f  16,  post,  §  2169. 

§  2169.  (Act  March  2,  1899,  c.  352,  §  16.)     Allotments  of  pay  by 
enlisted  men. 

That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized  to 
permit  enlisted  men  of  the  United  States  Army  to  make  allotments 
of  their  pay,  under  such  regulations  as  he  may  prescribe,  for  the  sup- 
port of  their  families  or  relatives,  for  their  own  savings,  or  for  other 
purposes,  during  such  time  as  they  may  be  absent  on  distant  duty,  or 
under  other  circumstances  warranting  such  action.    (30  Stat.  981.) 

This  section  was  part  of  the  act  for  increasing  the  efficiency  of  the  Army, 
cited  above. 

Provisions  relating  to  payments  of  allotments  under  this  section  were  made 
by  Act  March  2, 1901,  c  803,  post,  §  2170. 
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§  2170.  (Act  March  2,  1901,  c.  803.)  Allotments  of  pay  by  enlisted 
men ;  payment  to  allottfces ;  credits  to  disbursing  officers ;  lia- 
bility for  erroneous  payment. 
Hereafter  all  allotments  of  pay  of  enlisted  men  of  the  United 
States  Army,  under  section  sixteen  of  Act  of  Congress  approved 
March  second,  eighteen  hundred  and  ninety-nine,  that  have  been 
or  shall  be  paid  to  the  designated  allottees,  after  the  expiration  of 
one  month  subsequent  to  the  month  in  which  said  allotments  ac- 
crued, shall  pass  to  the  credit  of  the  disbursing  officer  who  has  made 
or  shall  make  such  payment :  Provided,  That  said  disbursing  officer 
shall,  before  making  payment  of  said  allotments,  use,  or  shall  have 
used,  due  diligence  in  obtaining  and  making  use  of  all  information 
that  may  have  been  received  in  the  War  Department  relative  to  the 
grantors  of  the  allotments :  And  provided  further.  That  if  an  erro- 
neous payment  is  made  because  of  the  failure  of  an  officer  respon- 
sible for  such  report  to  report,  in  the  manner  prescribed  by  the  Sec- 
retary of  War,  the  death  of  a  grantor  or  any  fact  which  renders  the 
allotment  not  payable,  then  the  amount  of  such  erroneous  payment 
shall  be  collected  by  the  Paymaster-General  from  the  officer  who 
fails  to  make  such  report,  if  such  collection  is  practicable.  (31 
Stat.  896.) 

These  were  provisos  annexed  to  the  appropriation  for  pay  of  enlisted  men 
in  the  Army  appropriation  act  for  the  fiscal  year  1902,  cited  above. 

A  similar  provision,  without  the  word  "hereafter,"  was  contained  in  Act  May 
26, 1900,  c.  586,  31  Stat.  206. 

Act  March  2,  1899,  c.  352,  §  16,  mentioned  in  the  first  proviso,  is  set  forth 
ante,  §  2169. 

§  2171.  (R.  S.  §  1292.)     Volunteers. 

In  all  matters  relating  to  the  pay  and  allowances  of  officers  and 
soldiers  of  the  Army  of  the  United  States,  the  same  rules  and  regu- 
lations shall  apply  to  the  Regular  Army  and  to  volunteer  forces  mus- 
tered into  the  service  of  the  United  States  for  a  limited  period. 

Act  March  2,  1867,  c.  159,  §  2,  14  Stat.  435. 

Similar  provisions  in  regard  to  officers  and  enlisted  men  of  the  Volunteer 
Army  and  of  the  militia  of  the  States  when  in  the  service  of  the  United  States 
were  made  by  Act  AprU  22,  1898,  c.  187,  §  12,  30  Stat.  363,  which  provisions 
were  superseded  as  to  volunteers  by  Act  April  25,  1914,  c.  71,  §  13,  ante,  § 
2026J,  and  as  to  the  militia  by  Act  June  3,  1916,  c.  134,  §  111,  post,  §  3045. 

Provisions  relating  to  the  rank  of  officers  of  the  volunteer  service  during  the 
war  of  the  rebellion,  as  afifected  by  the  date  of  muster  into  the  service,  and  to 
their  rights  and  the  rights  of  their  heirs  or  legal  representatives  to  pay,  emolu- 
ments, and  pension,  were  made  by  Act  Feb.  24,  1897,  c.  311,  29  Stat.  593. 
But  no  claims  were  to  be  allowed  or  considered  under  said  act  after  Jan.  1, 
1911.  by  a  provision  of  Act  April  19,  1910,  c.  174,  36  Stat.  324,  and  it  is 
therefore  omitted  as  no  longer  practically  operative. 

No  claim  for  arrears  of  pay,  bounty,  or  other  allowances  growing  out  of  the 
service  of  volunteers  in  the  Army  during  the  civil  war  were  to  be  received  or 
considered  by  the  accounting  officers  of  the  Treasury  unless  filed  in  the  office 
of  the  Auditor  for  the  War  Department  on  or  before  December  31,  1912,  by  a 
provision  of  Act  Dec.  22,  1911,  c.  6,  post,  §  2204. 

Provisions  relating  to  the  pay  and  allowances  of  officers  and  enlisted  men  of 
the  Volunteer  Army,  under  Act  April  22,  1898,  c.  187,  and  acts  supplementary 
thereto,  set  forth  or  referred  to  ante,  §§  2009-2044,  were  made  by  Act  May  26, 
1898,  c.  363,  §  1,  as  amended  by  Act  July  7,  1898,  c.  584,  Act  July  8,  1898,  c. 
644,  Act  Jan.  12,  1899,  c.  46,  §  1,  and  Act  March  3,  1899,  c.  423,  §  1,  set  forth 
or  referred  to  ante,  §|  2037-2039. 

Notes  of  Decisions 

Scope  and  purpose  of  section.— Offi-  regulations.    In  that  matter  the  regu- 

cers  and  soldiers  of  the  regular  army  lar  and  volunteer  arc  to  stand  on  an 

and  the  officers  and  soldiers  of  the  vol-  equal  footing.    The  provision  is  intend- 

unteer    forces    mustered    into    service  ed  to  apply  only  when  both  forces  are 

shall,  in  th6  matter  of  pay  and  allow-  in   the   service.      (1877)    15  Op.  Atty. 

ances,  be  subject  to  the  same  rules  and  Gen.  330;   (1882)  17  Op.  Atty.  Gen.  402. 

(R.  S.  §§  1146-1148.     Superseded.) 
R.  8.  §  1146,  prescribed  the  components  of  the  ration,  and  authorized  the 
President  to  make  alterations  therein.    R.  S.  {  1147,  authorized  the  Secretary 
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of  War  to  commute  the  ration  of  coffee  and  sugar  for  extract  of  coffee  com- 
bined with  milk  and  sugar,  under  certain  conditions,  and  R.  S.  f  1148,  provid- 
ed that  the  ration  of  sugar  and  coffee,  where  issued  in  kind,  should,  when  the 
convenience  of  the  service  permitted,  be  issued  weekly.  All  the^e  sections  were 
superseded  by  provisions  authorizing  the  President  to  prescribe  the  kinds  and 
quantities  of  the  component  articles  of  the  Army  ration  and  to  direct  the  issue  of 
substitutive  equivalent  articles,  made  by  Act  Feb.  2,  1901,  c.  192,  §  40,  post, 
S  2172. 

A  provision  subsequent  to  this  section,  for  the  increase  of  the  ration  by  the 
addition  thereto  of  vegetables,  was  also  superseded  by  said  provisions  of  Act 
Feb.  2,  1901,  c.  192,  $  40,  referred  to  above. 

§  2172.  (Act  Feb.  2,  1901,  c.  192,  §  40.)  The  ration;  President  may 
prescribe  component  articles,  etc. 
That  the  President  be,  and  he  is  hereby,  authorized  to  prescribe 
the  kinds  and  quantities  of  the  component  articles  of  the  army  ra- 
tion, and  to  direct  the  issue  of  sub^stitutive  equivalent  articles  in 
place  of  any  such  components  whenever,  in  his  opinion,  economy 
and  a  due  regard  to  the  health  and  comfort  of  the  troops  may  so 
require.    (31  Stat.  758.) 

This  section  was  part  of  the  act  to  increase  the  efficiency  of  the  permanent 
military  establishment,  cited  above. 

The  components  of  the  Army  ration  were  prescribed,  and  authority  was  given 
to  the  President  to  make  alterations  therein  required  by  a  due  regard  to  the 
health  and  comfort  of  the  Army  and  economy,  by  R.  S.  §  1146.  An  addition 
of  vegetables  was  provided  for  by  Act  June  16,  1890,  c.  426,  §  5,  26  Stat.  157. 
These  provisions  were  superseded  by  this  section. 

Provision  for  subsistence  commutation  for  members  of  the  Reserve  Officered 
Training  Corps,  was  made  by  Act  June  3,  1916,  c.  184,  §  50,  ante,  {  1881n. 

§  2173.  (R.  S.  §  1293.)     Rations  of  enlisted  men. 

[Sergeants  and  corporals  of  ordnance  shall  be  entitled  to  receive 
one  ration  and  a  half  daily.  Other]  enlisted  men  shall  be  entitled 
to  receive  one  ration  daily. 

Act  Feb.  8,  1815,  c.  38,  §  11,  3  Stat.  204.  Act  March  2,  1821,  c.  13,  f  11, 
3  Stat.  615.     Act  July  5,  1862,  c.  133,  §  3,  12  Stat.  508. 

The  provision  of  this  section  at  the  beginning  thereof  relating  to  the  rations 
of  sergeants  and  corporals  of  ordnance  inclosed  in  brackets,  was  superseded 
by  a  provision  that  no  enlisted  man  should  be  entitled  to  more  than  one  ration 
daily,  of  Act  July  16, 1892,  c.  195,  post,  §  2174. 

Retired  enlisted  men  were  given  a  monthly  allowance  of  $9.50  in  lieu  of  ra- 
tions and  clothing,  by  provisions  of  Act  March  16,  1896,  c;  59,  and  Act  March 
2, 1907,  c.  2515,  ante,  §§  2083,  2084. 

§  2174.  (Act  July  16,  1892,  c.  195.)     No  enlisted  man  to  receive 
more  than  one  ration. 
Hereafter  no  enlisted  man  shall  be  entitled  to  receive  more  than 
one  ration  daily.    (27  Stat.  178.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year 
1893,  cited  above. 

The  emergency  ration,  when  issued,  is  to  be  in  addition  to  the  regular  ra- 
tion, by  a  provision  of  Act  March  2,  1907,  c.  2511,  post,  §  2176. 

(R.  S.  §  1294.    Superseded.) 
This  section  provided  for  payment  to  enlisted  men  in  money  for  each  ration 
of  sugar  and  coflfee  not  issued  or  commuted.    It  was  superseded,  with  the  pro- 
visions for  the  issue  or  commutation  of  such  rations  of  R.  S.  §§  1247,  1248,  by 
Act  Feb.  2,  1901,  c.  192,  §  40,  ante,  §  2172. 

§  2175.  (R.  S.  §  1295.)     Rations  for  hospital  matrons. 

[Laundresses  allowed  to  accompany  troops,]  hospital  matrons, 

[and  the  nurses  employed  in  post  or  regimental  hospitals,]  shall  be 

entitled  to  receive  one  ration  daily. 

Act  March  16,  1802,  c  9,  §  5,  2  Stat.  134. 

The  provision  at  the  beginning  of  this  section  for  rations  to  laundresses  al- 
lowed to  accompany  troops,  inclosed  in  brackets,  was  superseded  by  the  provi- 
sion that  women  should  not  be  allowed  to  accompany  troops  as  laundresses,  of 
Act  June  18,  1878,  c.  263,  §  5,  ante,  §  1992.  The  further  provision  of  this  sec- 
tion for  rations  to  nurses  employed  in  post  or  regimental  hospitals,  also  inclos- 
ed in  brackets,  was  superseded  by  the  provisions  for  rations  of  nurses  in  the 
Nurse  Corps,  of  Act  Feb.  2, 1901,  c.  192,  S  19,  and  subsequent  provlBiona,  ante, 
§§  1831,  1832. 
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§  2176.  (Act  March  2,  1907,  c.  2511.)  Emergency  ration  in  addi- 
tion to  regular  ration. 
Hereafter  the  emergency  ration  prescribed  for  use  on  emergent 
occasions  shall,  when  issued,  be  furnished  in  addition  to  the  regular 
ration  under  such  regulations  as  may  be  prescribed  by  the  Secretary 
of  War.    (34  Stat.  1165.) 

This  was  a  proviso  annexed  to  an  appropriation  for  purchase  of  subsistence 
supplies  in  the  Army  appropriation  act  for  the  fiscal  year  1908,  cited  above. 

§  2177.  (R.  S.  §  1175.)     Sick-diet  in  hospital. 

Such  quantities  of  fresh  or  preserved  fruits,  milk,  butter,  and  eggs 
as  may  be  necessary  for  the  proper  diet  of  the  sick,  may  be  allowed 
in  hospitals.  They  shall  be  provided  under  such  rules  as  the  Sur- 
geon-General, with  the  approval  of  the  Secretary  of  War,  shall  pre- 
scribe. 

Act  Aug.  3,  1861,  c.  42,  i  14,  12  Stat  289. 

§  2178.  (R.  S.  §  1296.)     Clothing,  prescribed  by  the  President. 

The  President  may  prescribe  the  uniform  of  the  Army  and  quan- 
tity and  kind  of  clothing  which  shall  be  issued  annually  to  the  troops 
of  the  United  States. 

Act  AprU  24,  1816,  c.  69,  |  7,  8  Stat.  298. 

Retired  enlisted  men  were  given  a  monthly  allowance  of  $9.50  in  lien  of  ra- 
tions and  clothing  by  provisions  of  Act  March  16,  1896,  c  59,  and  Act  March 
2, 1907,  c  2515,  ante,  »  2083,  2084. 

Cited  without  definite  applloatlon, 
U.  S.  V.  Michael  (D.  O.  1907)  153  Fed. 
609. 

(R.  S.  §  1297.     Superseded.) 
This  section  provided  that  no  allowance  of  clothing  should  be  made  to  eer- 
geants  of  ordnance.     It  was  superseded  by  a  provision  of  Act  July  16,  1892, 
c.  195,  post,  S  2179. 

§  2179.  (Act  July  16,  1892,  c.  195.)  Allowance  for  clothing  to  ord- 
nance-sergeants. 

Sergeants  of  ordnance  shall  receive  the  same  allowance  of  cloth- 
ing as  other  sergeants  in  like  staff  Departments.     (27  Stat.  178.) 

This  was  a  proviso  annexed  to  the  appropriation  for  subsistence  of  the  Army 
in  the  Army  appropriation  act  for  the  fiscal  year  1893,  cited  above. 

§  2180.  (R.  S.  §  1298.)     Gratuitous  clothing. 

The  Secretary  of  War  may,  on  the  recommendation  of  the  Sur- 
geon-General, order  gratuitous  issues  of  clothing  to  soldiers  who 
have  had  contagious  diseases,  and  to  hospital  attendants  who  have 
nursed  them,  to  replace  any  articles  of  their  clothing  destroyed  by 
order  of  the  proper  medical  officers  to  prevent  contagion. 
Res.  March  12,  1868,  No.  19,  15  Stat  250. 

§  2181.  (R.  S.  §  1220,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Alteration  of  clothing  issued;  deductions  from  pay  for  ex- 
penses. 

It  shall  be  lawful  for  the  commanding  officer  of  each  regiment, 
whenever  it  may  be  necessary,  to  cause  the  coats,  vests,  and  over- 
alls or  breeches  which  may  from  tim>e  to  time  be  issued  to  and 
for  his  regiment  to  be  altered  and  new-made,  so  as  to  better  fit 
them  to  the  persons  respectively  for  whose  use  they  shall  be  deliv- 
ered ;  and  for  defraying  the  expense  of  such  alterations,  to  cause  to 
be  deducted  and  applied  out  of  the  pay  of  such  persons  a  sum  or 
sums  not  exceeding  twenty  five  cents  for  each  coat,  eight  cents  for 
each  vest  and  for  each  pair  of  overalls  or  breeches. 

Act  Feb.  8,  1815.  c.  38,  §  7,  3  Stat.  204.  Act  Feb.  27,  1877,  c  69,  §  1, 
19  Stat.  243. 

This  section,  as  enacted  in  the  Revised  Statutes,  required  every  commandlns 
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officer  nf  a  regiment,  etc.,  to  report  to  the  Chief  of  Ordnance  all  damages  to 
arms,  etc.,  belonging  to  his  command,  and  is  set  forth  ante,  §  1968. 

The  section  was  amended  by  adding  at  the  end  thereof  the  provision  set 
forth  here,  by  Act  Feb.  27,  1877,  c  69,  §  1,  cited  above. 

The  price  for  altering,  etc.,  clothing  was  limited  by  a  provision  of  Act  March 
2,  1889,  c  372.  post,  f  ?182. 

§  2182.  (Act  March  2,  1889,  c.  372.)     Alteration  of  clothing;  limi- 
tation of  price. 
Hereafter  the  regimental  price  fixed  for  altering  and  fitting  sol- 
diers' clothing  shall  not  exceed  the  cost  of  making  the  same  at  the 
clothing  depots.    (25  Stat.  831.) 

This  was  a  proviso  annexed  to  the  appropriation  for  clothing,  etc.,  for  the 
Army,  in  the  Army  appropriation  act  for  the  fiscal  year  1890,  cited  above. 

§  2183.  (Act  June  30,  1882,  c.  254,  §  3.)  Laundry  work  and  neces- 
sary articles  for  recruits. 
Traders  and  laundrymen  at  depots  for  recruits  in  the  Army  be, 
and  hereby  are,  authorized  to  furnish  such  recruits,  on  credit,  with 
laundry  work  and  such  articles  as  may  be  necessary  for  their  clean- 
liness and  comfort,  at  a  total  cost  not  to  exceed  seven  dollars  in 
value  per  man.  That  muster  and  pay  rolls  be  made  out  showing 
the  amounts  the  recruits  respectively  owe  to  the  traders  and  laundry- 
men,  and  signed  by  them  before  leaving  the  depot,  and  that  the  trad- 
ers and  laundrymen  be  paid  on  such  rolls,  the  amount  paid  for  each 
recruit  to  be  noted  accordingly  on  the  muster  and  descriptive  rolls, 
in  order  that  it  may  be  withheld,  after  he  joins  his  company,  by  the 
paymaster,  at  the  first  subsequent  payment,  under  such  rules  and 
regulations  as  may  be  adopted  by  the  War  Department :  Provided, 
That  this  provision  shall  apply  only  to  recruits  on  their  enlistment, 
and  the  credit  shall  only  be  allowed  on  the  written  order  of  the  regu- 
lar recruiting  officer  at  said  station.    (22  Stat.  122.) 

This  section  was  part  of  the  Army  appropriation  act  for  the  fiscal  year  1883, 
cited  above. 

Cited  without  definite  appiication, 
U.  S.  V.  MiUs  (1905)  25  Sup.  Ct.  434, 
436,  197  U.  S.  223.  49  L.  Ed.  732. 

(R.  S.  §  1176.  Superseded.) 
This  section  incorporated  a  provision  of  Act  May  28,  1872,  c.  228,  S  1,  17 
Stat.  164,  that  every  soldier  of  the  Union  Army  who  was  ruptured  while  in 
the  line  of  duty  during  the  war  for  the  suppression  of  the  rebellion,  should 
be  entitled  to  receive  a  truss.  It  was  superseded  by  the  amendment  of  the 
original  provision  by  Act  March  3,  1879,  c.  173,  post,  {  2184. 

§  2184.  (Act  May  28,  1872,  c.  228,  §  1,  as  amended.  Act  March 
3,  1879,  c.  173.)  Trusses;  to  whom  furnished. 
Every  soldier  of  the  Union  Army,  or  petty-officer,  seaman,  or  ma- 
rine in  the  naval  service,  who  was  ruptured  while  in  the  line  of 
duty  during  the  late  war  for  the  suppression  of  the  rebellion,  or  who 
shall  be  so  ruptured  thereafter  in  any  war,  shall  be  entitled  to  re- 
ceive a  single  or  double  truss  of  such  style  as  may  be  designated  by 
the  Surgeon-General  of  the  United  States  Army  as  best  suited  for 
such  disability;  and  whenever  the  said  truss  or  trusses  so  furnished 
shall  become  useless  from  wear,  destruction,  or  loss,  such  soldier, 
petty-officer,  seaman,  or  marine  shall  be  supplied  with  another  truss 
on  making  a  like  application  as  provided  for  in  section  two  of  the 
original  act  of  which  this  is  an  amendment :  Provided,  That  such  ap- 
plication shall  not  be  made  more  than  once  in  two  years  and  six 
months;  And  provided  further,  That  sections  two  and  three  of  the 
said  act  of  May  twenty-eighth,  eighteen  hundred  and  seventy-two, 
shall  be  construed  so  as  to  apply  to  petty-officers,  seamen,  and  ma- 
rines of  the  naval  service,  as  well  as  to  soldiers  of  the  Army.  (17 
Stat.  164.    20  Stat.  353.) 

This  act,  amending  in  terms  Act  May  28,  1872,  c.  228,  S  1,  17  Stat  164, 
superseded  B.  S.  i  1176,  in  which  that  section  was  incorporated,  and  also 
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extended  the  application  of  R.  S.  §f  1177,  1178,  in  which  sections  2  and  3 
of  that  act  were  incorporated,  to  men  in  the  naval  service. 

Provisions  for  furnishing  artificial  limbs,  etc.,  to  officers,  soldiers,  seamen, 
and  marines,  were  made  by  R.  S.  §§  4787-4791,  and  subsequent  acts,  post,  || 
9120-9127. 

Notes  of  Deeisions 

Design  of  tnittet^— Congress  design-  adopt  one  style,  or  different  styles,  al- 

ed  to  famish    soldiers   of   the  Union  ways  keeping  in  view,  however,  the  se- 

army,  who  were  ruptured  while  in  the  lection  of  that  which  in  his  judgment  is 

line  of  duty,  with  the  best  truss  that  best  adapted  to  the  particular  case  for 

could  be  procured,  but  left  it  discre-  which  it  is  intended.     (1872)  14  Op. 

tionary   vdth   the   surgeon   general   to  Atty.  Gen.  72. 

§  2185.  (R.  S.  §  1177.)     Trusses;  application  for. 

Application  for  such  truss  shall  be  made  by  the  ruptured  soldier, 
to  an  examining  surgeon  for  pensions,  whose  duty  it  shall  be  to  ex- 
amine the  applicant,  and  when  found  to  have  a  rupture  or  hernia, 
to  prepare  and  forward  to  the  Surgeon-General  an  application  for 
such  truss  without  charge  to  the  soldier. 
Act  May  28,  1872,  c.  228,  §  2,  17  Stat  164. 

This  section  was  to  be  construed  to  apply  to  petty  oflBcers,  seamen,  and 
marines  of  the  naval  service,  as  well  as  to  soldiers  of  the  Army,  by  the 
amendment  of  Act  May  28,  1872,  c.  228,  S  1,  by  Act  March  3,  1879,  c  173, 
ante,  §  2184. 

§  2186.  (R.  S.  §  1178.)     Trusses;  purchase  of. 

The  Surgeon-General  is  authorized  and  directed  to  purchase  the 
trusses  required  for  such  soldiers,  at  wholesale  prices,  and  the  cost 
of  the  same  shall  be  paid  upon  the  requisition  of  the  Surgeon-Gen- 
eral out  of  any  moneys  in  the  Treasury  not  otherwise  appropriated. 
Act  May  28,  1872,  c.  228,  §  3,  17  Stat  164. 

So  much  of  this  section,  as  makes  a  permanent  indefinite  appropriation  to 
purchase  trusses  for  soldiers,  was  repealed  by  a  provision  of  Act  May  27, 
1908,  c.  200,  §  1,  post,  §  6701. 

This  section  was  to  be  construed  to  apply  to  petty  officers,  seamen,  and 
marines  of  the  naval  service,  as  well  as  to  soldiers  of  the  Army,  by  the 
amendment  of  Act  May  28,  1872,  c.  228,  f  1,  by  Act  March  3,  1879,  c.  173, 
ante,  §  2184. 

§  2187.  (R.  S.  §  1299.)     Deductions  for  rations  purchased. 

The  amount  due  from  any  officer  for  rations  purchased  on  credit, 
or  for  any  article  designated  by  the  inspectors-general  of  the  Army 
and  purchased  on  credit  from  commissaries  of  subsistence,  shall  be 
deducted  from  the  payment  made  to  such  officer  next  after  such  pur- 
chase shall  have  been  reported  to  the  Paymaster-General. 

Act  March  3,  1865,  c.  81,  §  5,  13  Stat.  497.  Act  July  28,  1866,  c.  299,  § 
25,  14  Stat.  336. 

Provisions  for  sales  to  officers  of  rations  and  articles  referred  to  in  this 
section  were  made  by  R.  S.  §§  1144,  1145,  ante,  §§  1954,  1955,  and  Act  Aug. 
29,  1916.  c  418,  f  1,  ante,  §  1954a,  and  Act  March  4,  1915,  c.  143,  §  1,  ante,  $ 
1954b. 

§  2188.  (R.  S.  §  1300.)     Deductions  for  articles  purchased. 

The  amount  due  from  any  enlisted  man  for  articles  designated  by 
the  inspectors-general  of  the  Army,  and  sold  to  him  on  credit  by 
commissaries  of  subsistence,  shall  be  deducted  from  the  payment  made 
to  him  next  after  such  sale  shall  have  been  reported  to  the  Paymas- 
ter-General. 

Act  July  28,  1866,  c.  299,  §  25,  14  Stat  336. 

Provisions  for  sales  to  enlisted  men  of  articles  referred  to  in  this  section 
were  made  by  R.  S.  §  1144,  ante,  §  1954. 

§  2189.  (R.  S.  §  1301.)     Deductions  for  tobacco  purchased. 

The  amount  due  from  any  enlisted  man  for  tobacco  sold  to  him  at 
cost  prices  by  the  United  States  shall  be  deducted  from  his  pay  in 
the  manner  provided  for  the  settlement  of  clothing  accounts. 
Act  March  3,  1865,  c.  81,  §  6,  13  Stat.  497. 

Provisions  for  sales  to  enlisted  men  of  tobacco  referred  to  in  this  section 
were  made  by  R.  S.  §  1149,  ante,  i  1956. 
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§  2190.  (R.  S.  §  1302.)     Clothing  allowance  and  deductions. 

The  money  value  of  all  clothing  overdrawn  by  the  soldier  beyond 
his  allowance  shall  be  charged  against  him,  every  six  months,  on  the 
muster-roll  of  his  company,  or  on  his  final  statements  if  sooner  dis- 
charged, and  he  shall  receive  pay  for  such  articles  of  clothing  as  have 
not  been  issued  to  him  in  any  year,  or  which  may  be  due  to  him  at 
the  time  of  his  discharge,  according  to  the  annual  estimated  value 
thereof.  The  amount  due  him  for  clothing,  when  he  draws  less  than 
his  allowance,  shall  not  be  paid  to  him  until  his  final  discharge  from 
the  service. 

Act  April  24,  1816,  c.  «9,  §§  7,  8,  3  Stat.  298.  Act  May  15,  1872,  c  161, 
I  8,  17  Stat  117. 

Provisions  for  furnishing  to  recruits  on  credit  laundry  work  and  necessary 
articles,  and  for  payment  therefor,  were  made  by  Act  June  80,  1882,  c  254, 
§  3,  ante,  §  2183. 

Cited  without  definite  application, 
U.  S.  ▼.  Michael  (D.  O.  1907)  158  Fed. 
609,  611. 

§  2191.  (R.  S.  §  1303.)     Deductions  for  damage  to  arms. 

The  cost  of  repairs  or  damages  done  to  arms,  equipments,  or  im- 
plements, shall  be  deducted  from  the  pay  of  any  officer  or  soldier  in 
whose  care  or  use  the  same  were  when  such  damages  occurred,  if 
said  damages  were  occasioned  by  the  abuse  or  negligence  of  said 
officer  or  soldier. 

Act  Feb.  8,  1815,  c  38,  §  7,  8  Stat  204. 

Erery  commanding  officer  of  a  regiment,  etc.,  was  required  to  report  to  the 
Chief  of  Ordnance  all  damages  to  arms,  etc.,  belonging  to  his  command,  not- 
ing those  occasions  by  negligence  or  abuse,  and  naming  the  officer  or  soldier 
by  whose  negligence  or  abuse  said  damages  were  occasioned,  by  R.  S.  |  1220, 
ante,  §  1968. 

§  2192.  (R.  S.  §  1304.)     Deductions  for  deficiencies  of  supplies. 

In  case  of  deficiency  of  any  article  of  military  supplies,  on  final  set- 
tlements of  the  accounts  of  any  officer  charged  with  the  issue  of  the 
same,  the  value  thereof  shall  be  charged  against  the  delinquent  and 
deducted  from  his  monthly  pay,  unless  he  shall  show  to  the  satisfac- 
tion of  the  Secretary  of  War,  by  one  or  more  depositions  setting  forth 
the  circumstances  of  the  case,  that  said  deficiency  was  not  occasioned 
by  any  fault  on  his  part.  And  in  case  of  damage  to  any  military  sup- 
plies, the  value  of  such  damage  shall  be  charged  against  such  officer 
and  deducted  from  his  monthly  pay,  unless  he  shall,  in  like  manner, 
show  that  such  damage  was  not  occasioned  by  any  fault  on  his  part. 
Act  May  18,  1826,  c.  74,  §  3,  4  Stat.  174. 

The  pay  of  officers  of  the  Army  may  be  withheld,  under  R.  S.  J  1766,  on 
account  of  an  indebtedness  to  the  United  States  admitted  or  shown  by  the 
judgment  of  a  court,  but  not  otherwise,  unless  upon  a  special  order  issued 
according  to  the  discretion  of  the  Secretary  of  War,  by  a  provision  of  Act  July 
16,  1892,  c.  195,  post,  §  3240. 

Any  officer  who  suffers  military  stores  to  be  lost,  spoiled,  or  damaged  was 
punishable  therefor  under  Article  of  War  15,  R.  S.  §  1342,  art  15,  which  said 
article  was  superseded  by  new  article  of  War  83,  post,  {  2308a,  art.  83. 

Provisions  relating  to  the  making  of  property  returns  by  officers  were  made 
by  Act  March  29,  1894,  c.  49,  ante,  |f  439-442. 

Provisions  relating  to  the  rendering  of  monthly  accounts  of  officers,  and 
their  transmission  to  the  accounting  officers  of  the  Treasury,  were  made  by 
Act  July  31,  1894,  c.  174,  {  12,  and  provisions  for  the  settlement  of  such  ac- 
counts, by  sections  7  and  8  of  that  act,  ante,  §|  420,  426,  428. 

Provisions  relating  to  the  taking  and  effect  of  oaths  and  affidavits  on  set- 
tlement of  officers'  accounts  were  made  by  R.  S.  {  225,  ante,  {  327. 

Provisions  relating  to  the  settlement  of  claims  of  officers  and  enlisted  men 
for  loss  of  private  property  in  the  military  service  were  made  by  Act  March  3, 
1885,  c.  335,  post,  §  6403. 

§  2193.  (R.  S.  §  1305,  as  amended.  Act  June  12, 1906,  c.  3078.)     De- 
posits of  soldiers'  savings. 
Any  enlisted  man  of  the  Army  may  deposit  his  savings,  in  sums 
not  less  than  five  dollars,  with  any  army  paymaster,  who  shall  fur- 

(3890) 


Digitized  by 


Google 


Ch.  3)  THE  ARMY  §   2195 

nish  him  a  deposit  book,  in  which  shall  be  entered  the  name  of  the 
paymaster  and  of  the  soldier,  and  the  amount,  date,  and  place  of 
such  deposit.  The  amount  so  deposited  shall  be  accounted  for  in 
the  same  manner  as  other  public  funds,  and  shall  be  deposited  in  the 
Treasury  of  the  United  States  and  kept  as  a  separate  fund,  known  as 
pay  of  the  Army  deposit  fund,  repayment  of  which  to  the  enlisted 
man  on  discharge  from  the  service  shall  be  made  out  of  the  fund 
created  by  said  deposits,  and  shall  not  be  subject  to  forfeiture  by 
sentence  of  court-martial,  but  shall  be  forfeited  by  desertion,  and  shall 
not  be  permitted  to  be  paid  until  final  payment  on  discharge,  or  to  the 
heirs  or  representatives  of  a  deceased  soldier,  and  that  such  deposits  be 
exempt  from  liability  for  such  soldier's  debts:  Provided,  That  the 
Government  shall  be  liable  for  the  amount  deposited  to  the  person  so 
depositing  the  same. 

Act  May  15,  1872,  c.  161,  §  1,  17  Stat  117.  Act  June  12,  1906,  c  8078, 
34  Stat.  246. 

This  section,  as  enacted  in  the  Revised  Statutes,  contained,  after  the  first 
sentence  thereof,  the  words,  '"The  money  so  deposited  shall  be  accounted  for  in 
the  same  manner  as  other  public  funds,  and  shall  pass  to  the  credit  of  the  ap- 
propriation for  the  pay  of  the  Army."  Said  provision  was  changed  to  read, 
"The  amount  so  deposited  shall  be  accounted  for  in  the  same  manner  as  other 
public  funds,  and  shall  be  deposited  in  the  Treasury  of  the  United  States  and 
kept  as  a  separate  fund,  known  as  pay  of  the  Army  deposit  fund,  repayment 
of  which  to  the  enlisted  man  on  discharge  from  the  service  shall  be  made 
out  of  the  fund  created  by  said  deposits,"  making  the  section  read  as  set  forth 
here,  by  amendment  by  Act  June  12,  1906,  c.  3078,  last  cited  above. 

Provisions  that  money  deposited  by  enlisted  men  of  the  Signal  Corps  should 
pcus  to  the  credit  of  the  appropriation  for  the  Signal  Service,  and  when  paid 
should  be  charged  to  that  appropriation,  made  by  Act  Aug.  30,  1890,  c.  837, 
1 1,  26  Stat  399,  were  superseded,  on  the  reorganization  of  the  Signal  Corps  as 
part  of  the  military  establishment,  by  Act  Oct  1,  1890,  c.  1266,  §  9,  ante,  | 
846,  which  provided*  that  appropriations  for  the  corps  should  be  made  with 
those  of  other  staff  corps  of  the  Army. 

Notes  of  Decisions 

Marine  corp8.F-This  section  and  sec-  Forgery  of  oertiflcate.— A  certificate 

tions  2194-2196,  post,  have  no  applica-  issued  by  an  army  paymaster  to  an  en- 

tion  to  the  Marine  Corps,  and  the  en-  listed  man,  acknowledging  the  receipt 

Usted  men  of  that  corps  have  not  the  of  money  deposited  under  this  section, 

right  or  privilege  of  making  such  de-  held  a  certificate  of  deposit,  and  '*an 

posits  with  a  paymaster  of  that  branch  obligation   or   security   of   the   United 

of  the  service.     (1904)  25  Op.  Atty.  States,"  within  §§  10317,  10318,  post 

Gen.  190.  Neall  v.  U.  S.  (1902)  118  Fed.  699,  56 

C.  C.  A.  31. 

§  2194.  (R.  S.  §  1306,  as  amended,  Act  March  3,  1883,  c.  93.)     In- 
terest on  deposits. 
For  any  sums  not  less  than  five  dollars  so  deposited  for  the  period 
of  six  months,  or  longer,  the  soldier,  on  his  final* discharge,  shall 
be  paid  interest  at  the  rate  of  four  per  centum  per  annum. 

Act  May  15,  1872,  c.  161,  §  2,  17  Stat.  117.  Act  March  3,  1883,  c.  93,  22 
Stat  456. 

This  section,  as  enacted  in  the  Revised  Statutes,  contained,  after  the  words 
at  the  beginning  of  the  section,  "For  any  sums  not  less  than,"  the  word 
"fifty."  That  word  was  stricken  out  and  the  word  "five"  was  inserted  in 
place  thereof,  making  the  section  read  as  set  forth  here,  by  amendment  by  Act 
March  8,  1883,  c.  93,  last  cited  above. 

Cited  without  definite  application, 
Neall  V.  U.  S.  (1902)  118  Fed.  699, 
707,  56  O.  C.  A.  31. 

§  2195.  (R.  S.  §  1307.)     Regulations  for  deposits. 

The  system  of  deposits  herein  established  shall  be  carried  into 
execution  under  such  regulations  as  may  be  established  by  the 
Secretary  of  War. 

Act  May  15,  1872,  c  161,  §  4,  17  Stat  117. 
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§  2196.  (R.  S.  §  1308,  as  amended,  Act  June  12,  1906,  c.  3078.) 
Clothing  balances,  how  payable. 
Clothing  balances  accumulating  to  the  soldier's  credit  under  sec- 
tion thirteen  hundred  and  two  shall,  when  p'ayable  to  him  upon  his 
discharge,  be  paid  out  of  the  appropriation  for  pay  of  the  Army 
for  the  then  current  fiscal  year. 

Act  May  15,  1872,  c.  161,  §  5,  17  gtat  117.  Act  June  12,  1906,  c  3078, 
34  Stat.  246. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 

"The  amounts  of  deposits  and  clothing-balances  accumulating  to  the  soldier's 
credit  under  sections  thirteen  hundred  and  two  and  thirteen  hundred  and 
five,  shall,  when  payable  to  him  upon  his  discharge,  be  paid  out  of  the  ap- 
propriations for  pay  of  the  Army  for  the  then  current  fiscal  year." 

It  was  amended  by  omitting  therefrom  the  words  at  the  beginning  of  the  sec- 
tion, *'The  amounts  of  deposits  and,"  and  also  the  mention  of  section  1305, 
making  the  section  read  as  set  forth  here,  and  applicable  to  payment  of  cloth- 
ing balances  only ;  the  repayment  of  deposits  being  provided  for  by  amendment 
of  R.  S.  §  1305,  ante,  §  2193,  by  amendment  of  both  sections  by  Act  June 
12, 1906,  c.  3078,  last  cited  above. 

§  2197.  (R.  S.  §  1189.)     Periods  of  payment. 

The  Army  shall  be  paid  in  such  manner  that  the  arrears  shall  at 
no  time  exceed  two  months,  unless  circumstances  shall  render  further 
arrears  unavoidable. 

Act  March  16,  1802,  c.  9,  §  13,  2  Stat.  135. 

A  provision  for  payment  of  oflScers  in  monthly  payments  was  made  by  R. 
S.  §  1268,  ante,  |  2113* 

The  annual  Army  appropriation  acts  for  recent  years  provide  that  the  money 
appropriated  for  ''pay  of  the  Army  and  miscellaneous,"  with  certain  exceptions 
specified,  shall  be  disbursed  and  accounted  for  as  pay  of  the  Army,  and  for 
that  purpose  shall  constitute  one  fund.  Each  such  provision  in  terms  relates  to 
"the  money  hereinbefore  appropriated,"  and  is  therefore  applicable  only  to 
the  appropriations  for  the  particular  fiscal  year.  The  provision  for  the  fiscal 
year  1917,  by  Act  Aug.  29,  1916,  c.  418,  §  1,  39  Stat,  was  as  follows: 

"All  the  money  hereinbefore  appropriated  for  pay  of  the  Army  and  miscel- 
laneous, except  the  appropriation  for  mileage  of  officers,  contract  surgeons,  and 
expert  accountant,  Inspector  General's  Department,  when  authorized  by  law, 
shall  be  disbursed  and  accounted  for  by  officers  of  the  Quartermaster  Corps  as 
pay  of  the  Army,  and  for  that  purpose  shall  constitute  one  fund." 

A  similar  provision  that  the  appropriation  for  pay  of  the  Military  Academy 
shall  be  disbursed  and  accounted  for  as  pay  of  the  Military  Academy,  and  for 
that  purpose  shall  constitute  one  fund,  is  contained  in  the  recent  MilitaiT 
Academy  appropriation  acts.  The  provision  for  the  fiscal  year  1917  was  by 
Act  Aug.  11,  1916,  c.  314,  39  Stat. 

Further  provisions  that  no  part  of  the  sums  appropriated  for  support  of  the 
Regular  Army  shall  be  used  for  the  expenses  of  the  organized  militia  while 
engaged  in  joint  encampment,  etc.,  of  the  Regular  Army  and  militia,  under 
Act  Jan.  21,  1903,  c.  196,  §  15,  32  Stat.  777,  were  added  to  that  section  by 
amendment  by  Act  May  27,  1908,  c.  204,  §  9,  35  Stat  402.  Said  section  was 
omitted  as  superseded  by  Act  June  3,  1916,  c  134,  |  94,  post,  |  3066. 

§  2198.  (Act  May  26,  1898,  c.  363,  §  1,  as  amended,  Act  July  7,  1898, 

c.  584.)     Pa3mient  in  advance  to  troops  about  to  embark  for 

Philippine  Islands. 

Troops  about  to  embark  for  service  in  the  Philippine  Islands 

may,  in  the  discretion  of  the  Secretary  of  War,  be  paid  one  month's 

wages  in  advance  prior  to  embarkation.     (30  Stat.  420.    30  Stat. 

721.) 

This  was  a  proviso  annexed  to  the  act  providing  for  the  payment  and  mainte- 
nance of  volunteers  during  the  interval  between  their  enrollment  and  mus- 
ter into  the  United  States  sei^vice,  set  forth  ante,  §  2037.  The  proviso  was 
not  changed  by  the  amendment  of  the  act  by  Act  July  7,  1898,  c.  584,  last 
cited  above. 

§  2199.  (Act  June  12,  1906,  c.  3078.)     Payment  of  annual  or  month- 
ly compensation;    rules  for  division  of  time  and  computation 
of  pay. 
Hereafter,  where  the  compensation  of  any  person  in  the  military 
service  of  the  United  States  is  annual  or  monthly  the  following  rules 
(3892) 
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for  division  of  time  and  computation  of  pay  for  services  rendered  are 
hereby  established :  Annual  compensation  shall  be  divided  into  twelve 
equal  installments,  one  of  which  shall  be  the  pay  for  each  calendar 
month ;  and  in  making  payments  for  a  fractional  part  of  a  month  one- 
thirtieth  of  one  of  such  installments,  or  of  a  monthly  compensation, 
shall  be  the  daily  rate  of  pay.  For  the  purpose  of  computing^  such 
compensation  and  for  computing  time  for  services  rendered  during  a 
fractional  part  of  a  month  in  connection  with  annual  or  monthly  com- 
pensation, each  and  every  month  shall  be  held  to  consist  of  thirty 
days,  without  regard  to  the  actual  number  of  days  in  any  calendar 
month,  thus  excluding  the  thirty-first  of  any  calendar  month  from  the 
computation  and  treating  February  as  if  it  actually  had  thirty  days. 
Any  person  entering  the  service  of  the  United  States  during  a  thirty- 
one  day  month  and  serving  until  the  end  thereof  shall  be  entitled  to 
pay  for  that  month  from  the  date  of  entry  to  the  thirtieth  day  of  said 
month,  both  days  inclusive ;  and  any  person  entering  said  service  dur- 
ing the  month  of  February  and  serving  until  the  end  thereof  shall  be 
entitled  to  one  month's  pay,  less  as  many  thirtieths  thereof  as  there 
were  days  elapsed  prior  to  date  of  entry :  Provided,  That  for  one  day's 
unauthorized  absence  on  the  thirty-first  day  of  any  calendar  month  one 
day's  pay  shall  be  forfeited.    (34  Stat.  248.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1907, 
cited  above. 

A  previous  similar  but  less  specific  provision  relating  to  the  same  subject 
contained  in  Act  March  2,  1903,  c.  975,  32  Stat.  934,  may  be  regarded  as  su- 
perseded by  this  provision. 

Similar  rules  for  computation  of  the  compensation  of  any  person  in  the 
service  of  the  United  States  were  prescribed  by  Act  June  30,  1906,  c.  3914, 
§  6,  post,  S  3243. 

§  2200.  (Act  Feb.  27,  1893,  c.  168.)  Payment  of  enlisted  men, 
where  no  paymaster  on  duty,  by  check  or  currency. 
Hereafter  the  Secretary  of  War  is  also  authorized  to  arrange 
for  the  payment  of  the  enlisted  men  serving  at  posts  or  places 
where  no  paymaster  is  on  duty,  by  check  or  by  currency,  to  be 
sent  to  them  by  mail  or  express,  at  the  expense  and  risk  of  the 
United  States.    (27  Stat.  479.) 

This  was  a  proviso  in  the  Army  appropriation  act  for  the  fiscal  year  1894, 
cited  above. 

The  same  provision,  except  tlie  word  "hereafter,"  was  made  by  the  similar 
appropriation  act  for  the  preceding  year,  Act  July  16,  1892,  c.  195,  27  Stat. 
175. 

§  2201.  (Act  Aug.  30,  1890,  c.  837,  §  1.)  Payment  to  enlisted  men 
of  Signal  Corps. 
The  pay  of  the  enlisted  men,  including  the  items  of  commutation 
of  quarters,  and  commutation  of  fuel,  shall  be  paid  monthly  to  each 
enlisted  man  entitled  thereto  by  one  check  upon  one  properly  cer- 
tified voucher.    (26  Stat.  400.) 

This  was  the  last  of  several  provisos  annexed  to  appropriations  for  pay, 
etc.,  of  officers  and  enlisted  men  of  the  Signal  Corps,  under  the  heading  "Sig- 
nal Service,"  in  the  sundry  civil  appropriation  act  for  the  fiscal  year  1901, 
cited  above.  All  the  provisos  preceding  this  related  in  terms  to  the  Signal 
Service  or  Signal  Corps,  and  this  proviso  appears  not  to  have  been  intended  to 
have  any  different  application.  The  act  was  passed  before  the  reorganization 
of  the  Signal  Corps  as  part  of  the  military  establishment  by  Act  Oct.  1,  1890, 
c.  1266,  ante,  f  1867. 

§  2202.  (Act  March  2,  1913,  c.  93.)  Payment  to  indorsees  of  of- 
ficers' pay  accounts  by  checks. 
Hereafter  section  thirty-six  hundred  and  twenty,  Revised  Stat- 
utes, as  amended  by  the  Act  of  Congress  approved  February  twen- 
ty-seventh, eighteen  hundred  and  seventy-seven,  shall  not  be  con- 
strued as  precluding  officers  of  the  Quartermaster  Corps  from  draw- 
ing checks  in  favor  of  the  person  or  institution  designated  by  in- 
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dorsement  made  on  his  monthly  pay  account  by  any  officer  of  the 
Army  if  the  pay  account  has  been  deposited  for  payment  on  ma- 
turity in  conformity  with  such  regulations  as  the  Secretary  of  War 
may  prescribe:  Provided  further,  That  payment  by  the  United 
States  of  a  check  on  the  indorsement  of  the  indorsee  specified  on 
the  pay  account  shall  be  a  full  acquittance  for  the  amount  due  on 
the  pay  account.     (37  Stat.  710.) 

These  were  provisos  annexed  to  the  provision  for  disbursement  of  and  ac- 
counting for  the  appropriation  for  pay  of  the  Army  and  miscellaneous  as  one 
fund  in  the  Army  appropriation  act  for  the  fiscal  year  1914,  cited  above. 

Similar  provisions  were  made  by  the  Army  appropriation  act  for  the  preced- 
ing year.  Act  Aug.  24,  1912,  c  391,  S  1,  37  Stat  577. 

Officers  were  authorized  to  transfer  or  assign  their  pay  accounts  by  a  pro- 
vision of  Act  March  2,  1907.  c  2511,  ante,  S  2176. 

§  2203.  (Act  June  30,  1906,  c.  3914,  §  1.)     Payment  of  balance  due 

on  settlement  of  accoimts  of  deceased  officer  or  enlisted  man  to 

widow  or  heirs,  etc. 
Hereafter,  in  the  settlement  of  the  accoimts  of  deceased  officers  or 
enlisted  men  of  the  Army,  where  the  amount  due  the  decedent's  estate 
is  less  than  five  hundred  dollars  and  no  demand  is  presented  by  a  duly 
appointed  legal  representative  of  the  estate,  the  accounting  officers 
may  allow  the  amount  found  due  to  the  decedent's  widow  or  legal  heirs 
in  the  following  order  of  precedence:  First,  to  the  widow;  second,  if 
decedent  left  no  widow,  or  the  widow  be  dead  at  time  of  settlement, 
then  to  the  children  or  their  issue,  per  stirpes ;  third,  if  no  widow  or 
descendants,  then  to  the  father  and  mother  in  equal  parts,  provided  the 
father  has  not  abandoned  the  support  of  his  family,  in  which  case  to 
the  mother  alone ;  fourth,  if  either  the  father  or  mother  be  dead  then 
to  the  one  surviving;  fifth,  if  there  be  no  widow,  child,  father,  or 
mother  at  the  date  of  settlement,  then  to  the  brothers  and  sisters  and 
children  of  deceased  brothers  and  sisters,  per  stirpes :  Provided,  That 
this  Act  shall  not  be  so  construed  as  to  prevent  payment  from  the 
amount  due  the  decedent's  estate  of  funeral  expenses,  provided  a  claim 
therefor  is  presented  by  the  person  or  persons  who  actually  paid  the 
same  before  settlement  by  the  accounting  officers. 

Act  June  30,  1906,  c.  3914,  §  1,  34  Stat.  750. 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1907,  cited  above. 

§  2204.  (Act  Dec.  22,  1911,  c.  6.)  Arrears  of  pay,  etc.,  of  volun- 
teers during  civil  war;  limitation  of  time  for  filing  claims; 
fees  of  agents,  etc.,  for  prosecution  of  claims  prohibited;  pun- 
ishment for  violation  of  provision. 
No  claim  for  arrears  of  pay,  bounty,  or  other  allowances  growing 
out  of  the  service  of  Volunteers  who  served  in  the  Army  of  the 
United  States  during  the  Civil  War  shall  be  received  or  considered 
by  the  accounting  officers  of  the  Treasury  unless  filed  in  the  office 
of  the  Auditor  for  the  War  Department  on  or  before  December 
thirty-first,  nineteen  hundred  and  twelve:  Provided,  That  here- 
after no  agent  or  attorney  shall  demand  or  accept,  for  his  services 
in  connection  with  the  prosecution  of  claims  for  arrears  of  pay, 
bounty,  or  other  allowances  due  on  account  of  the  services  during 
the  Civil  War  of  an  officer  or  enlisted  man  of  the  Regular  or  Vol- 
unteer Armies  of  the  United  States,  filed  after  the  passage  of  this 
Act,  any  fee  for  any  services  rendered  in  connection  therewith. 
Whoever  shall  violate  this  provision  upon  conviction  shall  be  pun- 
ished by  a  fine  of  not  exceeding  five  hundred  dollars  or  imprison- 
ment for  a  period  not  exceeding  six  months,  or  both,  and  shall  be 
disbarred  from  practice  before  the  Treasury  Department.  (37 
Stat.  49.) 

These  were  provisiona  of  the  urgent  deficiency  act  for  the  fiscal  year  1912, 
cited  above. 
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§  2205.  (Act  Dec.  22,  1911,  c.  6.)  Arrears  of  pay,  etc.,  of  volunteers 
during  war  with  Spain;  limitation  of  time  for  filing  claims. 
No  claim  for  arrears  of  pay,  bounty,  or  other  allowances  growing 
out  of  the  service  of  Volunteers  who  served  in  the  Army  of  the 
United  States  during  the  War  with  Spain  shall  be  received  or  con- 
sidered by  the  accounting  officers  of  the  Treasury  unless  filed  in 
the  office  of  the  Auditor  for  the  War  Department  on  or  before  De- 
cember thirty-first  nineteen  hundred  and  fourteen.     (37  Stat.  49.) 

This  was  a  farther  provision  of  the  urgent  deficiency  act  for  the  fiscal  year 
1912,  cited  above. 


CHAPTER  FOUR 
The  Military  Academy 


2200.  OflScers,   professors,   and  instruc- 
tors. 

2207.  Professor  of  modern  languages  in- 

stead of  professors  of  French 
and  Spanish  languages. 

2208.  Professor  of  English  and  history. 

2209.  Assignment  of  officer  of  Army  as 

professor  of  law. 

2210.  DetaU  of  officer  of  Army  as  pro- 

fessor of  ordnance  and  science 
of  gunnery. 

2211.  Detail    of    officer    from    Medical 

Corps  of  Army  as  senior  medi- 
cal officer  of  the  post,  to  be  pro- 
fessor of  military  hygiene. 

2212.  Appointment  from  Army  of  asso- 

ciate professor  of  mathematics. 

2213.  Detail  of  officer  of  Army  as  asso- 

ciate professor  of  mathematics; 
pay  and  allowances. 

2214.  DetaU  of  officer  of  Army  as  asso- 

ciate professor  of  modern  lan- 
guages;  pay  and  allowances. 
2216.  Assignment  of  assistant  professor 
to  department  of  law. 

2216.  Assignment   of   assistant   profes- 

sors for  departments  of  English 
and  history  and  of  ordnance 
and  gunnery. 

2217.  Assignment    of   assistant    profes- 

sors for  department  of  English 
and  history. 

2218.  Detail  of  officer  of  Army  as  quar- 

termaster and  commissary  for 
cadets;  duties;  supplies  to  be 
furnished  to  cadets  at  actual 
cost 

2219.  Chaplain;  appointment,  term,  and 

reappointment;   pay  and  allow- 
ances. 
2219a.  Chapel  organist;    quarters  and 
allowances  for  fuel  and  light. 

2220.  Custodian  of  gymnasium,   to  act 

as  trainer  for  athletic  teams. 

2221.  Local  rank  of  superintendent  and 

commandant. 

2222.  Superintendent. 

2223.  Commandant  of  cadets. 

2224.  Appointment  of  officers  and  pro- 

fessors. 

2225.  Selection  of  officers. 

2226.  Vacancies,  how  filled. 


Sec. 

2227.  Graduates  of  Academy  not  to  be 

professors,  etc.,  within  two 
years. 

2228.  Professors   and   associate   profes- 

sor; rank  and  right  to  com- 
mand. 

2229.  Officer  of  Army  holding  position 

of  professor  after  thirty-three 
years'  seryice  in  Army,  one- 
third  thereof  at  Academy,  to 
have  rank,  pay,  etc.,  of  Colonel 

2230.  Cadets;  number  and  appointment 
2230a.  Cadets;    appointment  from   en- 
listed     men      and      National 
Guard. 

2230b.  Oadets;  increase  in  number; 
division  into  annual  incre- 
ments. 

2231-2233.  (Superseded.) 

2234.  Four  Filipinos  to  be  designated 

to     receive     instruction;      pay, 
etc.;    eligibility  to  commissions 
in    Philippine    Scouts;    engage- 
ment for  service. 
2234a.  Designation   of   Filipino   cadets 
by  Governor  General  of  Phil- 
ippine Islands. 

2235.  (Obsolete,    superseded,    and    re- 

pealed.) 

2236.  Cadets;   time  for  admission. 

2237.  Cadets ;   time  and  place  for  phys- 

ical examination  of  candidates. 

2238.  Appointment  in  advance. 

2239.  Age  of  appointees. 

2240.  Examination  and  qualification. 

2241.  Oath. 

2242.  Engagement  for  service. 

2243.  Cadet  battalion. 

2244.  Where  to  do  duty. 

2245.  No  studies  on  Sunday. 

2246.  Found  deficient 

2246a.  Appointment  of  cadets  dis- 
charged for  deficiencies  as 
second  lieutenants. 

2246b.  Be-examination  of  cadets  found 
deficient  in  one  subject  of  in- 
struction. 

2247.  Courts-martial  for  trial  of  cadets. 

2248.  Hazing;    regulations   for   preven- 

tion, prescribing  penalty ;  trial 
by  court-martial  to  be  granted 
on  charge  involving  dismissal; 
effect  of  dismissal. 
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Sec. 

2249.  Board  of  yisiton. 

2250.  Duties  of  visitors. 

2251.  Compensatioii. 

2252.  Board   of   Visitors;    composition 

and  appointment;  visits  to 
Academy;  allowances  for  ex- 
penses; repeal  in  part  of  B.  S. 
|§  1327-1329. 

2253.  Leaves  of  absence. 

2254.  Leave  of  absence  to  superintend- 

ent 

2255.  Supervision  of  Academy. 

2256.  Congressional    documents    to    li- 

brary. 

2257.  Professors  of  Military  Academy; 

retirement. 

2258.  Superintendent   and  commandant 

at  Military  Academy;   pay  of. 

2259.  Adjutant;    pay  of. 

2260.  Pay  of  professors. 

2261.  Assistant  professors  and  instruc- 

tors. 

2262.  Pay    of   assistant    instructors   of 

tactics. 

2263.  Master   of   sword   to   act   as   in- 

structor of  physical  culture;  of- 
fice to  cease. 

2264.  Master  of  sword;    rank  and  pay, 

etc. 

2265.  Pay  of  cadets;  rations  or  commu- 

tation thereof. 

2266.  Pay  of  cadets. 

2267.  Bations  or  commutation  therefor 

for  cadets. 

2268.  Traveling  expenses  of  candidates 

admitted  as  cadets. 


2273. 


Bee 

2269.  Librarian  and  assistant* 

2270.  Band. 

2271.  Band  and  field  musicians:  pay  of 

enlisted  men ;  continuous  serv- 
ice pay ;  band  or  members  there- 
of and  field  musicians  not  to 
compete  with  local  civilian  mu- 
sicians. 

2272.  Army   service    men,    Quartermas- 

ter's Department;  former  artil- 
lery detachment. 

General  Army  service,  Quarter- 
master's D^artment,  and  cav- 
alry detachment;  number  of  en- 
listed men;  no  increase  of 
Army. 
2274.  Engineer  detachment;  composi- 
tion; pay  and  allowances;  no 
increase  of  Army. 

Non-commissioned  officer,  etc 

Commissary-sergeant. 

Overseer  of  waterworks;  extra 
pay. 

Sale  of  instruments,  apparatus, 
etc.,  or  materials  not  needed  or 
not  serviceable,  and  disposition 
of  proceeds. 

Contingent  fund;  rent  of  hotel, 
etc. 

2280.  Contingent     fund;      proceeds    of 

sales  of  gas. 
2280a.  Wharfage  dues  for  use  of  wharf 
and  ferry  slip. 

2281.  Memorial  Hall;    purposes;    selec- 

tion of  objects  therefor. 

2282.  Buildings  for  religious  worship. 


2275. 
2276. 
2277. 

2278. 


2279. 


§  2206.  (R.  S.  §  1309,  as  amended,  Act  Feb.  18,  1896,  c.  22.)  Offi- 
cars,  professors,  and  instructors. 
The  United  States  Military  Academy  at  West  Point,  in  the  State 
of  New  York,  shall  be  constituted  as  follows:  There  shall  be  one 
superintendent;  one  commandant  of  cadets;  one  senior  instructor 
in  the  tactics  of  artillery ;  one  senior  instructor  in  the  tactics  of  cav- 
alry ;  one  senior  instructor  in  the  tactics  of  infantry ;  one  professor 
and  one  assistant  professor  of  civil  and  military  engineering;  one 
professor  and  one  assistant  professor  of  natural  and  experimental 
philosophy ;  one  professor  and  one  assistant  professor  of  mathematics ; 

*  *  one  professor  and  one  assistant  professor  of  chemistry,  min- 
eralogy, and  geology;  one  professor  and  one  assistant  professor  of 
drawing;  [one  professor  and]  one  assistant  professor  of  the  French 
language;  [one  professor  and]  one  assistant  professor  of  the  Span- 
ish language;  one  adjutant;  one  master  of  the  sword;  and  one 
teacher  of  music. 

Act  March  16,  1802,  c.  9,  §  28,  2  Stat.  137.  Act  Apnl  29,  1812.  c.  72,  S  2, 
2  Stat.  720.  Act  April  14,  1818,  c.  61,  §  2,  3  Stat.  426.  Act  July  5,  1838, 
c.  162,  §  19,  5  Stat.  259.  Act  July  20,  1840,  c.  50,  §  3,  5  Stat.  398.  Act 
Aug.  8,  1846,  c  96,  §  3,  9  Stat.  71.  Act  March  3,  1851.  c.  22,  9  Stat. 
593.    Act  Aug.  6,  1852,  c.  81,  10  Stat.  29.    Act  Feb.  10,  1857,  c  45,  11  Stat. 

•  161.    Act  June  12,  1858,  c.  156,  §  1,  11  Stat.  333.    Act  Feb.  28,  1867,  c.  100, 
I  3,  14  Stat.  416.    Act  Feb.  18,  1896,  c.  22,  29  Stat.  8. 

The  portion  of  this  section  omitted  here  provided  for  "one  chaplain,  who 
shall  also  be  professor  of  history,  geography,  and  ethics,  and  one  assistant 
professor  of  the  same."  It  was  expressly  repealed  by  Act  Feb.  18,  1896,  c  22, 
cited  above,  provisions  of  which  relating  to  the  appointment,  pay,  etc,  of  a 
chaplain,  are  set  forth  post,  §  2219. 

The  words  of  this  section  authorizing  a  professor  of  the  French  language 
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and  a  professor  of  the  Spanish  language,  inclosed  in  brackets,  were  superseded 
by  a  provision  that,  when  a  vacancy  should  occur  in  those  offices,  both  should 
cease,  and  the  remaining  one  of  the  two  professors  should  be  professor  of 
modem  languages,  made  by  Act  June  23,  1879,  c.  35,  §  4,  post,  §  2207. 

The  commandant  of  cadets  was  to  be  instructor  in  the  tactics  of  artillery, 
cavalry,  and  infantry,  by  R.  S.  §  1312,  post,  §  2223. 

The  annual  Military  Academy  appropriation  acts  provide  for  extra  pay  of 
officers  on  detached  service  at  the  Academy,  in  addition  to  those  authorized 
by  this  section;  among  them,  two  battalion  commanders,  and  instructors  and 
assistant  instructors  of  practical  military  engineering  and  of  cavalry,  artil- 
lery, and  infantry  tactics.  The  provision  for  the  fiscal  year  1917  were  by  Act 
Aug.  11,  1916,  c.  814,  39  Stat. 

In  addition  to  the  six  professors  provided  for  by  this  section,  as  amended  by 
said  Act  June  23,  1879,  c.  35,  §  4,  and  Act  Feb.  18,  1896,  c.  22,  the  appoint- 
ment of  a  professor  of  English  and  history  was  authorized  by  a  provision  of 
Act  April  19,  1910,  c.  174,  post,  §  2211. 

The  assignment  of  an  officer  of  the  Army  as  professor  of  law  was  author- 
ised by  a  provision  of  Act  June  1,  1880,  c.  115,  post,  §  2209. 

The  detail  of  an  officer  of  the  Army  as  professor  of  ordnance  and  science 
of  gunnery  was  authorized  by  a  provision  of  Act  March  2,  1907,  c.  2508, 
post,  §  2210. 

Any  officer  detailed  from  the  Medical  Corps  as  senior  medical  officer  of  the 
post  was  to  be  the  professor  of  military  hygiene,  by  a  provision  of  Act  April 
19,  1910,  c.  174,  post,  §  2211. 

The  detail  of  an  officer  of  the  Army  as  associate  professor  of  mathematics 
was  authorized  by  provisions  of  Act  March  1,  1893,  c.  186,  and  of  Act  March 
3,  1905,  c  1404,  post,  §§  2212,  2213;  and  a  similar  detail  as  associate  pro- 
fessor of  modern  languages  was  authorized  by  a  provision  of  Act  March  8, 
1903,  c.  995,  post,  §  2214. 

In  addition  to  the  seven  assistant  professors  provided  for  by  this  section, 
the  assignment  to  the  department  of  law  of  one  assistant  professor  was  au- 
thorized by  a  provision  of  Act  Jan.  16,  1895,  c  29,  post,  §  2215.  Two  as- 
sistant professors  for  English  and  history  and  for  ordnance  and  gunnery,  one 
for  each  department,  were  authorized  by  a  provision  of  Act  March  3,  1911,  c. 
207,  post,  §  2216;  and  thereafter  two  assistant  professors  were  authorized 
in  Hie  department  of  English  and  history,  one  for  English  and  one  for  history, 
by  a  provision  of  Act  Aug.  9,  1912,  c.  275,  post,  §  2217. 

The  appointment  of  a  quartermaster  and  commissary  for  the  battalion 
of  cadets  was  authorized  by  Act  Aug.  7,  1876,  c.  255,  post,  §  2218. 

Kecent  Military  Academy  appropriation  acts,  making  appropriations  for 
enlargement  of  buildings  and  other  works  of  improvement,  etc.,  provide  also 
for  pay  of  a  constructing  quartermaster,  in  addition  to  his  regular  pay.  Pro- 
vision therefor,  for  the  fiscal  year  1917,  was  made  by  Act  Aug.  11,  1916,  c.  314, 
39  Stat 

A  dental  surgeon  was  to  be  detailed  to  the  Academy  by  a  provision  of  Act 
March  2,  1907,  c.  2511,  ante,  §  1834. 

Graduates  of  the  Academy  were  not  to  be  assigned  or  detailed  as  profes- 
sors, instructors,  or  assistants,  within  two  years  after  their  graduation,  by  a 
provision  of  Act  July  26,  1894,  c.  167,  post,  f  2227. 

Recent  appropriations  for  pay  of  the  adjutant,  provided  for  by  this  section, 
are  accompanied  by  a  provision  that  he  shall  not  be  above  the  rank  of  captain. 

Such  provision  was  omitted  in  the  appropriation  act  for  the  fiscal  year  1917, 
Act  Aug.  11,  1916,  c.  314,  39  Stnt,  which  provided:  "For  pay  of  one  adjutant 
in  addition  to  pay  as  captain  or  lieutenant,  $600." 

The  master  of  the  sword,  provided  for  by  this  section,  was  required  to  act 
as  instructor  of  military .  gymnastics  and  physical  culture,  by  amendment  of 
R.  S.  §  1338,  by  Act  March  2,  1901,  c.  804,  to  read  as  set  forth  post,  § 
2263.  By  a  proviso  annexed  thereto,  when  a  vacancy  shall  occur  in  said 
office,  it  shall  cease,  and  the  duties  thereof  shall  be  performed  by  an  officer  of 
the  line,  to  be  selected  by  the  Secretary  of  War. 

The  teacher  of  music,  provided  for  by  this  section,  was  to  be  the  leader  of 
the  band,  by  amendment  of  R.  S.  §  1111,  by  Act  March  2,  1901,  c.  804.  and 
Act  March  3,  1905,  c.  1404,  to  read  as  set  forth  post,  §  2270. 

Recent  Military  Academy  appropriation  acts  make  appropriations  for  civilian 
instructors  in  music,  in  French,  in  Spanish,  in  fencing,  etc.,  and  in  gymnastics, 
etc.    The  provisions  for  the  fiscal  year  1917,  by  Act  Aug.  11,  1916,  c.  314,  39 
Stat,  were  as  follows : 
.  "For  one  teacher  of  music  $1,700 ; 

"For  two  civilian  instructors  in  French,  to  be  employed  under  rules  pre- 
scribed by  the  Secretary  of  War,  $2,000  each  per  year,  $4,000; 

"For  two  civilian  instructors  in  Spanish,  to  be  employed  under  rules  pre- 
scribed by  the  Secretary  of  War,  $2,000  each  per  year,  $4,000; 

"For  two  expert  civilian  instructors  in  fencing,  broadsword  exercises,  and 
other  military  gymnastics  as  may  be  required  to  perfect  this  part  of  the 
training  of  cadets,  $3,000; 
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"For  pay  of  one  professional  civilian  instmctor  in  gymnastics,  athletics, 
ajid  swimming,  $1,500." 

A  custodian  of  gymnasium,  qualified  to  act  as  trainer  for  the  various  cadet 
athletic  teams,  was  authorized  by  a  provision  of  Act  March  3,  1911,  c  207, 
post,  f  2220. 

Tlie  professors,  corps  of  cadets,  the  Army  detachments,  and  band  at  the 
academy  were  included  in  the  composition  of  the  Army  by  Act  Feb.  2,  1901, 
c.  192,  §  1,  ante,  §  1717.    And  see,  also,  ante,  §  1717a. 

Provisions  for  copyists,  clerks,  etc.,  were  made  by  the  Military  Academy  ap- 
propriation act  for  the  fiscal  year  1917,  Act  Aug.  11,  1916,  c  314,  39  Stat, 
as  follows: 

**For  pay  of  one  copyist,  stenographer,  librarian,  typewriter,  and  attendant 
in  the  department  of  modem  languages,  to  be  appointed  by  the  Superintendent 
of  the  United  Stetes  MiliUry  Academy,  $840." 

"For  pay  of  one  copyist,  typewriter,  and  attendant  in  the  department  of 
English  and  history,  to  be  appointed  by  the  Superintendent  of  the  United 
States  Military  Academy,  $840." 

"For  pay  of  one  skilled  copyist,  confidential  stenographer,  librarian,  type- 
writer, and  attendant  in  the  department  of  mathematics,  to  be  appointed  by  the 
Superintendent  of  the  United  States  Military  Academy,  $840." 

The  existing  laws  pertaining  to  or  affecting  the  United  States  Military 
Academy,  and  civilian  or  military  personnel  on  duty  thereat  in  any  capaci^ 
whatever,  are  to  continue  and  remain  in  force,  except  as  specifically  provided 
otherwise  by  the  National  Defense  Act  of  1916,  Act  June  3,  1916,  c  134,  by 
section  22  of  said  act,  ante,  |  1991a. 

Notes  of  Deoiaiona 
Professor  of  Spanish.— Held,  that  the      established  by  this  section,  could  not 
professorship  of  the  Spanish  language      be    abolished   by   an    executive    order, 
in  the  MiUtary  Academy  at  West  Point,       (1878)  16  Op.  Atty.  Gen.  17. 

§  2207.  (Act  June  23,  1879,  c.  35,  §  4.)     Professor  of  modem  lan- 
guages instead  of  professors  of  French  and  Spanish  languages. 

When  a  vacancy  occurs  in  the  office  of  professor  of  the  French 
language  or  in  the  office  of  professor  of  the  Spanish  language  in 
the  Military  Academy,  both  these  officers  shall  cease,  and  the  re- 
maining one  of  the  two  professors  shall  be  professor  of  modem  lan- 
guages ;  and  thereafter  there  shall  be  in  the  Military  Academy  one, 
and  only  one,  professor  of  modern  languages.    (21  Stat.  34.) 

This  section  was  part  of  the  Army  appropriation  act  for  the  fiscal  year  1880, 
cited  above. 

A  further  proyision  of  the  section  amended  R.  S.  $  1336,  to  read  as  set  forth 
post,  I  2261. 

§  2208.  (Act  April  19,  1910,  c.  174.)  Professor  of  English  and 
history. 
The  head  of  the  department  of  English  and  history  shall  here- 
after have  the  same  status  as  the  professors  at  the  head  of  the  other 
departments  of  instruction  at  the  Military  Academy,  and  the  Pres- 
ident of  the  United  States  is  hereby  authorized,  by  and  with  the 
consent  of  the  Senate,  to  appoint  a  civilian  in  the  department  of 
English  and  history,  United  States  Military  Academy,  a  professor 
at  the  Military  Academy,  with  the  rank,  pay,  allowances,  title,  and 
status  of  the  other  professors :  Provided  further,  That  the  provi- 
sions of  law  relating  to  retirement  for  disability  in  line  of  duty 
shall  not  apply  in  the  case  of  this  professor  until  after  he  shall  have 
served  fifteen  years  at  the  Military  Academy.     (36  Stat.  312.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  eight  professors 
in  the  Military  Academy  appropriation  act  for  the  fiscal  year  1911,  cited 
above. 

The  similar  act  for  the  preceding  year,  Act  March  4,  1909,  c.  300,  35  Stat 
1032,  made  an  appropriation  for  pay  of  one  instructor  of  English  and  history, 
to  be  selected  and  appointed  from  civil  life  by  the  Secretary  of  War. 

§  2209.  (Act  June  1,  1880,  c.  115.)     Assignment  of  officer  of  Army 
as  professor  of  law. 
The  Secretary  of  War  may,  in  his  discretion,  assign  any  officer 
of  the  Army  as  professor  of  law.     (21  Stat.  153.) 

This  was  a  proviso  annexed  to  an  appropriation  for  the  department  of  law 
in  the  Military  Academy  appropriation  act  for  the  fiscal  year  1881,  cited  abore. 
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A  previouB  provision  that  the  Secretary  of  War  might  assign  one  of  the 
judge-advocates  of  the  Army  to  be  professor  of  law  was  made  by  Act  June 
6,  1874,  c  217,  18  SUt.  60. 

§  2210.  (Act  March  2,  1907,  c.  2508.)  Detail  of  officer  of  Army  as 
professor  of  ordnance  and  science  of  gunnery. 
For  pay  of  one  professor  of  ordnance  and  science  of  gunnery  (lieu- 
tenant-colonel), in  addition  to  pay  as  major:  Provided,  That  the 
position  shall  be  filled  by  the  detail  of  an  officer  of  the  Army,  who, 
while  so  serving,  shall  have  the  title  and  status  of  other  professors. 
(34  Stat.  1063.) 

This  was  a  provision  of  the  Military  Academy  appropriation  act  for  the 
fiscal  year  1908,  cited  above.  The  appropriation  is  repeated  in  the  similar 
acts  for  subsequent  years.  The  provision  for  the  fiscal  year  1917  was  by  Act 
Aug.  11,  1916,  c.  314,  89  Stat. 

§  2211.  (Act  April  19,  1910,  c.  174.)     Detail  of  officer  from  Med- 
ical Corps  of  Army  as  senior  medical  officer  of  the  post,  to  be 
professor  of  military  hygiene. 
Hereafter  any  officer  detailed  from  the  Medical  Corps  of  the  army 
as  senior  medical  officer  of  the  post  at  the  Military  Academy,  whose 
rank  shall  not  be  below  that  of  lieutenant-colonel,  shall  be  the  pro- 
fessor of  military  hygiene.    (36  Stat.  312.) 

This  was  a  further  provision  of  the  Military  Academy  appropriation  act 
for  the  fiscal  year  1911,  cited  above. 

A  previous  provision  of  Act  June  28,  1906,  c  8561,  34  Stat  522,  authorized 
the  detail  of  an  officer  of  the  Medical  Corps  as  professor  of  military  hygiene. 

§  2212.  (Act  March  1,  1893,  c.  186.)     Appointment  from  Army  of 
associate  professor  of  mathematics. 
There  shall  be  appointed  at  the  Military  Academy  from  the  Army, 
in  addition  to  the  professors  authorized  by  the  existing  laws,  an 
associate  professor  of  mathematics.    (27  Stat.  SIS.) 

This  was  a  provision  of  the  Military  Academy  appropriation  act  for  the 
fiscal  year  1894,  cited  above. 

Further  provisions  of  this  act  relating  to  the  pay  and  allowances,  etc.,  of 
the  associate  professor  authorized  thereby  were  superseded  by  subsequent  pro- 
visions of  Act  March  3,  1905,  c.  1404,  post,  f  2213. 

Ntites  of  Deoisions 

Commencement  of  term.— Professor 
created  by  this  section,  see  (1893J  20 
Op.  Atty.  Gen.  593. 

§  2213.  (Act  March  3,  1905,  c.  1404.)     Detail  of  officer  of  Army  as 
associate  professor  of  mathematics ;  pay  and  allowances. 
Hereafter  the  associate  professor  of  mathematics  shall  have  pay 
and  allowances  of  a  major,  and  the  position  shall  be  filled  by  the 
detail  of  an  officer  from  the  Army  at  large.    (33  Stat.  850.) 

This  was  a  proviso  annexed  to  an  appropria  tion  for  pay  of  such  associate 
professor  in  the  Military  Academy  appropriation  act  for  the  fiscal  year  1906, 
dted  above. 

§  2214.  (Act  March  3,  1903,  c.  995.)     Detail  of  officer  of  Army  as 
associate  professor  of  modem  languages ;  pay  and  allowances. 

*  *  That  the  Secretary  of  War  shall  assign  an  officer  of  the  Army 
to  the  Military  Academy  as  associate  professor  of  modem  languages, 
and  that  such  officer,  while  so  serving,  shall  receive  the  pay  and  al- 
lowances of  a  major.    (32  Stat.  1012.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  such  associate 
professor,  "in  addition  to  pay  as  captain,"  $500,  in  the  Military  Academy 
appropriation  act  for  the  fiscal  year  1904,  cited  above. 

§  2215.  (Act  Jan.  16,  1895,  c.  29.)     Assignment  of  assistant  pro- 
fessor to  department  of  law. 
Hereafter  there  may  be  assigned  to  the  department  of  law  one 
assistant  professor.    (28  Stat.  630.) 

This  was  a  provision  of  the  Military  Academy  appropriation  act  for  the 
fiscal  year  1896,  cited  above. 
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§  2216.  (Act  March  3,  1911,  c.  207.)     Assignment  of  assistant  pro- 
fessors for  departments  of  English  and  history  and  of  ordnance 
and  gunnery. 
For  pay  of  nine  assistant  professors  (captains),  two  of  whom  are 
hereby  authorized  hereafter  for  the  department  of  English  and  history 
and  the  department  of  ordnance  and  gunnery,  one  for  each  depart- 
ment, respectively,  in  addition  to  pay  as  first  lieutenants,  three  thou- 
sand six  hundred  dollars.    (36  Stat.  1016.) 

This  was  a  provision  of  the  Military  Academy  appropriation  act  for  the 
fiscal  year  1912,  cited  above. 

Similar  acts  for  previous  years  made  an  appropriation  for  pay  of  one  in- 
structor on  English  and  history,  to  be  selected  and  appointed  from  civil  life 
by  the  Secretary  of  War.     Act  March  4,  1909,  c.  300,  35  Stat.  1032. 

Two  assistant  professors  in  the  department  of  English  and  history  were  au- 
thorized by  a  provision  of  Act  Aug.  9,  1912,  c  275,  post,  §  2217. 

§  2217.  (Act  Aug.  9,  1912,  c.  275.)     Assignment  of  assistant  profes- 
sors for  department  of  English  and  history. 
Hereafter  two  assistant  professors  shall  be  authorized  in  the 
department  of  English  and  history,  one  for  English  and  one  for 
history.    (37  Stat.  252.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  ten  assistant 
professors  (captains),  in  addition  to  pay  as  first  lieutenants,  in  the  Military 
Academy  appropriation  act  for  the  fiscal  year  1913,  cited  above. 

§  2218.  (Act  Aug.  7,  1876,  c.  255.)      Detail  of  officer  of  Army  as 
quartermaster  and  commissary  for  cadets;    duties;    supplies 
to  be  furnished  to  cadets  at  actual  cost. 
That  the  Secretary  of  War  be  hereby  directed  to  detail  a  com- 
petent officer  to  act  as  quartermaster  and  commissary  for  the  bat- 
talion of  cadets,  by  whom  all  purchases  and  issues  of  supplies  of 
all  kinds  for  the  cadets,  and  all  provisions  for  the  mess,  shall  be 
made,  and  that  all  supplies  of  all  kinds  and  descriptions  shall  be 
furnished  to  the  cadets  at  actual  cost,  without  any  commission  or 
advance  over  said  cost;   and  such  officer  so  assigned  shall  perform 
all  the  duties  of  purveying  and  supervision  for  the  mess,  as  now 
done  by  the  purveyor,  without  other  compensation.    (19  Stat.  126.) 
This  was  a  provision  of  the  Military  Academy  appropriation  act  for  the 
fiscal  year  1877,  cited  above. 

The  Secretary  of  War  was  authorized  to  detail  a  commissary  sergeant  to  act 
as  assistant  to  the  commissary  of  cadets,  provided  for  by  this  section,  by  Act 
June  30,  1882,  c.  255,  post,  |  2276. 

§  2219.  (Act  Feb.  18,  1896,  c.  22.)  Chaplain;  appointment,  term, 
and  reappointment;  pay  and  allowances. 
The  duties  of  Chaplain  at  the  Military  Academy  shall  hereafter 
be  performed  by  a  clergyman  to  be  appointed  by  the  President  for 
a  term  of  four  years,  and  the  said  chaplain  shall  be  eligible  for  re- 
appointment for  an  additional  term  or  terms  and  shall,  while  so 
serving,  receive  the  same  pay  and  allowances  as  are  now  allowed 
to  a  captain  mounted.    (29  Stat.  8.) 

This  was  a  proviso  annexed  to  a  provision  of  this  act  which  repealed  so 
much  of  R.  S.  S  1309,  as  provided  for  the  appointment  at  the  Academy  of 
"one  chaplain,  who  shall  also  be  professor  of  history,  geography  and  ethics, 
and  one  assistant  professor  of  the  same." 

The  Military  Academy  appropriation  act  for  the  fiscal  year  1917,  Act  Aug. 
11, 1916,  c.  314,  39  Stat,  made  an  appropriation  of  $2,400  for  the  chaplain. 

§  2219a.  (Act  Aug.  11,  1916,  c.  314.)  Chapel  organist;  quarters 
and  allowances  for  fuel  and  light. 
Hereafter  the  chapel  organist  and  choirmaster  shall  be  entitled 
to  public  quarters  when  available  and  to  the  same  allowances  with 
respect  to  fuel  and  light  as  those  of  a  second  lieutenant  when  occu- 
pying public  quarters.    (39  Stat.) 

This  was  a  provision  of  the  Military  Academy  appropriation  act  for  the 
fiscal  year  1917,  cited  above, 
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The  appropriation  for  pay  of  the  chapel  organist  and  choirmaster  contained 
in  similar  acts  in  recent  years  was  repeated  in  the  appropriation  act  for  the 
fiscal  year  1917,  cited  above. 

§  2220.  (Act  March  3,  1911,  c.  207.)  Custodian  of  gymnasium,  to 
act  as  trainer  for  athletic  teams. 
For  pay  of  one  custodian  of  gymnasium,  who  shall  hereafter  be 
selected  and  appointed  by  the  Superintendent  of  the  Military  Academy 
under  Schedule  A,  classified  positions  excepted  from  examination 
under  rule  two,  clause  three,  civil-service  rules,  who  shall  be  qualified 
to  act  as  trainer  for  the  various  cadet  athletic  teams,  one  thousand  two 
hundred  dollars.     (36  Stat.  1019.) 

This  was  a  provision  of  the  Military  Academy  appropriation  act  for  the 
fisod  year  1912,  dted  above. 

A  similar  provision,  without  the  word  "hereafter,"  was  made  by  the  similar 
appropriation  act  for  the  preceding  year,  Act  April  19,  1910,  c.  174,  36  Stat 
316. 

§  2221.  (R.  S.  §  1310.)     Local  rank  of  superintendent  and  com- 
mandant. 

The  superintendent  and  the  commandant  of  cadets,  while  serving 
as  such,  shall  have,  respectively,  the  local  rank  of  colonel  and  lieu- 
tenant-colonel of  engineers. 

Act  June  12,  1858,  c.  156,  {  1,  11  Stat.  333. 

Notes  of  Dooisiona 

Superintendent.— Prior  to  the  enact-  confine  the  selection  to  an  officer  whose 
ment  of  R.  S.  f  1314,  post,  §  2225,  the  rank  in  the  arm  from  which  he  was  se- 
snperintendent  of  the  academy  could  be  lected  was  that  of  colonel.  Hence  an 
selected  only  from  the  engineer  corps.  officer  holding  the  rank  of  major  gen- 
That  section  permitted  a  selection  from  eral  might  be  selected  as  superintend- 
any  arm  of  the  service,  and  did  not  ent.     (1876)  15  Op.  Atty.  Gen.  110. 

§  2222.  (R.  S.  §  1311.)     Superintendent. 

The  superintendent  and,  in  his  absence,  the  next  in  rank,  shall  have 
the  immediate  government  and  military  command  of  the  Academy, 
and  shall  be  commandant  of  the  military  post  of  West  Point. 

Act  March  16,  1802,  c.  9,  §  28,  2  Stat  137.  Act  Aug.  23,  1842,  c  186,  §  6, 
5  Stat.  513. 

§  2223.  (R.  S.  §  1312.)     Commandant  of  cadets. 

The  commandant  of  the  cadets  shall  have  the  immediate  command 
of  the  battalion  of  cadets,  and  shall  be  instructor  in  the  tactics  of 
artillery,  cavalry,  and  infantry. 

Act  June  12,  1858,  c.  156,  §  1,  11  Stat  333. 

§  2224.  (R.  S.  §  1313.)     Appointment  of  officers  and  professors. 

The  superintendent,  the  commandant  of  cadets,  and  the  profes- 
sors shall  be  appointed  by  the  President.  The  assistant  professors, 
acting  assistant  professors,  and  the  adjutant  shall  be  officers  of  the 
Army,  detailed  and  assigned  to  such  duties  by  the  Secretary  of  War, 
or  cadets,  assigned  by  the  superintendent,  under  the  direction  of  the 
Secretary  of  War. 

Act  Feb.  28,  1803,  c.  13,  §  2,  2  Stat.  206.  Act  April  29,  1812,  c.  72,  §  2,  2 
Stat.  720.  Act  June  12,  1858,  c.  156,  §  1,  11  Stat.  333.  Act  July  13,  1866, 
c  176,  S  6,  14  Stat  92. 

The  associate  professors  of  mathematics  and  of  modern  languages  were  to 
be  detailed  from  the  officers  of  the  Army,  by  provisions  of  Act  March  8,  1903, 
c  995,  and  Act  March  3,  1905,  c.  1404,  ante,  §§  2213,  2214. 

Notes  of  Decisions 

See,  also,  notes  to  §  2221,  ante,  and 
§  2228,  post 

§  2225.  (R.  S.  §  1314.)     Selection  of  officers. 

The  superintendent  and  commandant  of  cadets  may  be  selected, 
and  all  other  officers  on  duty  at  the  Academy  may  be  detailed  from 
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any  arm  of  the  service ;  but  the  academic  staff  as  such  shall  not  be 
entitled  to  any  command  in  the  Army  separate  from  the  Academy. 
Act  July  13,  1866.  c.  176,  {  6,  14  Stat.  92. 

Notes  of  Decisions 

See  note  to  {  2221,  ante. 

§  2226.  (Act  March  3,  1875,  c.  135,  §  1.)     Vacancies,  how  filled. 

That  the  President  of  the  United  States  be  authorized  to  fill  any 
vacancy  occurring  at  said  academy  by  reason  of  death,  or  other 
cause,  of  any  person  appointed  by  him.    (18  Stat.  466.) 

This  was  a  provision  of  the  Military  Academy  appropriation  act  for  the  fiscal 
year  1876,  cited  above. 

§  2227.  (Act  July  26,  1894,  c.  167.)  Graduates  of  Academy  not  to 
be  professors,  etc.,  within  two  years. 
Hereafter  no  graduate  of  the  Military  Academy  shall  be  assigned 
or  detailed  to  serve  at  said  Academy  as  a  professor,  instructor,  or 
assistant  to  either  within  two  years  after  his  graduation,  and  so 
much  of  the  Act  of  June  thirtieth,  eighteen  hundred  and  eighty- 
two,  as  requires  a  longer  service  than  two  years  for  said  assign- 
ments or  details  is  hereby  repealed.    (28  Stat.  151.) 

This  was  a  provision  of  the  Military  Academy  appropriation  act  for  the  fis- 
cal year  1895,  cited  above. 

Act  June  30,  1882,  c.  255,  |  1,  22  SUt  123,  referred  to  and  repealed  in  part 
in  this  provision,  provided  that  four  years  must  elapse  before  any  graduate 
should  be  assigned  or  detailed  as  professor,  etc. 

§  2228.  (Act  June  28,  1902,  c.  1300.)     Professors  and  associate  pro- 
fessor; rank  and  right  to  command. 
The  professors  and  the  associate  professor  of  the  United  States 
Military  Academy  shall  have  the  actual  rank  in  the  United  States 
Army  now  assigned  to  them  by  assimilation  in  the  regulations  of 
the  Military  Academy  prescribed  by  the  President  of  the  United 
States,  and  that  they  shall  exercise  command  only  in  the  academic 
department  of  the  United  States  Military  Academy.    (32  Stat.  409.) 
This  was  a  proviso  annexed  to  appropriations  for  pay  of  professors,  etc.,  in 
the  Military  Academy  appropriation  act  for  the  fiscal  year  1903,  cited  above. 
A  previous  provision  that  the  academic  staff  as  such  should  not  be  entitled 
to  any  command  in  the  Army  separate  from  the  Academy  was  made  by  R.  S. 
I  1314,  ante,  §  2225. 

The  "associate  professor"  mentioned  in  this  provision  was  the  associate  pro- 
fessor of  mathematics,  authorized  by  Act  March  1,  1893,  c.  186,  ante,  §  2212. 
Subsequent  provisions  for  the  detail  of  officers  of  the  Army  as  associate  pro- 
fessors of  modern  languages  and  of  mathematics,  each  to  receive  the  pay  and 
allowances  of  a  major  made  by  Act  March  3,  1903,  c  995,  and  Act  March  3, 
1905,  c.  1404,  are  set  forth  ante,  §f  2213,  2214. 

A  provision  giving  any  officer  of  the  Army  holding  the  position  of  permanent 
professor  at  the  Academy,  who  on  July  1,  1914,  should  have  served  not  less 
than  thirty-three  years  in  the  Army,  one  third  thereof  at  the  Academy,  the 
rank,  pay,  etc.,  of  a  colonel,  was  made  by  Act  Aug.  9,  1912,  c.  275,  37  Stat 
264,  which  was  superseded  by  a  provision  of  Act  Aug.  11,  1916,  c  314,  post, 
§2229. 

Notes  of  Decisions 

Nature  of  professor's  offloe.— The  of-  force  military  discipline  at  the  Acad- 

fice  of  professor  is  not  an  army  office  emy,  but  does  not  change  the  character 

within  the  military  acceptation  of  that  of  the  office  by  the  addition  of  actual 

term.     This   section  was   designed   to  rank  in  the  army.    Huse  v.  U.  S.  (1907) 

give  rank  to  civilian  professors  to  en-  43  Ct  CI.  19. 

§  2229.  (Act  Aug.  11,  1916,  c.  314.)     Officer  of  Army  holding  po- 
sition  of  professor  after  thirty-three  years*  service  in  Army, 
one-third  thereof  at  Academy,   to  have  rank,  pay,  etc.,   of  / 
Colonel. 

Any  officer  of  the  United  States  Army  now  holding  the  position 
of  permanent  professor  at  the  United  States  Military  Academy 
who  on  July  first,  nineteen  hundred  and  sixteen,  should  have  served 
(3902) 
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not  less  than  thirty-three  years  in  the  Army,  one-third  of  which 
service  shall  have  been  as  professor  and  instructor  at  the  Military 
Academy,  shall  on  that  date  have  the  rank,  pay,  and  allowances  of 
a  colonel  in  the  Army.  (39  Stat.) 
•  This  was  a  provision  of  the  Military  Academy  appropriation  act  for  the 
fiscal  year  1917,  cited  above. 

This  section  may  be  reira^^  &8  superseding  a  similar  provision  of  Act 
Aug.  9,  1912,  c.  275,  37  Stat  264,  which  applied  to  officers  who,  on  July  1, 
1914,  had  served  not  less  than  thirty-three  years,  etc. 

The  pay  of  the  professors  of  the  Academy  was  prescribed  by  B.  S.  |  1336, 
post,  S  2260. 

(R.  S.  §  1315.    Superseded.) 

This  section  provided  that  the  corps  of  cadets  should  consist  of  one  from 
each  congressional  district,  one  from  each  Territory,  one  from  the  District 
of  Columbia,  and  ten  from  the  United  States  at  large,  all  to  be  appointed  by 
the  President,  and,  with  the  exception  of  the  ten  to  be  appointed  at  large,  to 
be  actual  residents  of  the  congressional  or  Territorial  districts,  or  of  the  Dis- 
trict of  CJolumbia,  respectively,  from  which  they  are  appointed.  Act  June  11, 
1878,  c.  181,  §  4,  20  Stat.  Ill,  provided  that  the  cadets  at  large  should  not 
thereafter  exceed  ten  in  aU.  Act  March  2.  1899,  c.  352,  §  10,  30  Stat.  979, 
contained  provisions  similar  to  those  of  this  section,  except  that  the  number  of 
cadets  at  large  was  increased  to  twenty.  All  these  provisions  were  superseded 
by  those  of  Act  June  6,  1900,  c  792.  i  4. 

Thereafter  this  section  was  amended  by  provisions  of  Act  Aug.  9,  1912,  c 
275,  37  Stat  252,  Act  June  28,  1902,  c.  1300,  32  Stat.  410,  and  Act  March  3, 
1903,  c  995,  32  Stat  1011,  enlarging  the  number  of  cadets  from  the  United 
States  at  large  and  the  District  of  Columbia,  and  providing  for  one  cadet 
from  Porto  Rico.  Said  acts  were  all  superseded  by  Act  May  4,  1916,  c.  110, 
I  1,  post,  S  2230.    See  notes  under  said  |  2230,  post. 

§  2230.  (Act  May  4,  1916,  c.  110,  §  1.)  Cadets;  number  and  ap- 
pointment. 
The  Corps  of  Cadets  at  the  United  .States  Military  Academy  shall 
hereafter  consist  of  two  for  each  congressional  district,  two  from 
each  Territory,  four  from  the  District  of  Columbia,  two  from  na- 
tives of  Porto  Rico,  four  from  each  State  at  large,  and  eighty  from 
the  United  States  at  large  twenty  of  whom  shall  be  selected  from 
among  the  honor  graduates  of  educational  institutions  having  of- 
ficers of  the  Regular  Army  detailed  as  professors  of  military 
science  and  tactics  under  existing  law  or  any  law  hereafter  enact- 
ed for  the  detail  of  officers  of  the  Regular  Army  to  such  institu- 
tions, and  which  institutions  are  designated  as  "honor  schools"  up- 
on the  determination  of  their  relative  standing  at  the  last  preced- 
ing annual  inspection  regularly  made  by  the  War  Department. 
They  shall  be  appointed  by  the  President  and  shall,  with  the  ex- 
ception of  the  eighty  appointed  from  the  United  States  at  large,  be  ac- 
tual residents  of  the  congressional  or  Territorial  district,  or  of  the 
District  of  Columbia,  or  of  the  island  of  Porto  Rico,  or  of  the  States, 
respectively,  from  which  they  purport  to  be  appointed :  Provided, 
That  so  much  of  the  Act  of  Congress  approved  March  fourth,  nine- 
teen hundred  and  fifteen  (Thirty-eighth  Statutes  at  Large,  page 
eleven  hundred  and  twenty-eight),  as  provides  for  the  admis- 
sion of  a  successor  to  any  cadet  who  shall  have  finished  three  years 
of  his  course  at  the  academy  be,  and  the  same  is  hereby,  repealed : 
Provided  further,  That  the  appointment  of  each  member  of  the 
present  Corps  of  Cadets  is  validated  and  confirmed.    (39  Stat.) 

This  section,  and  the  two  sections  next  following,  were  "An  act  to  provide 
for  an  increase  in  the  number  of  cadets  at  the  United  States  Military  Acad- 
emy," cited  above. 

This  section  superseded  Act  June  6,  1900,  c.  792,  §  4,  31  SUt  656,  which 
provided  for  the  appointment  of  one  cadet  from  each  congressional  district, 
one  from  each  Territory,  one  from  the  District  of  Columbia,  two  from  each 
state  at  large,  and  thirty  from  the  United  States  at  large.  It  also  superseded 
a  provision  of  Act  Aug.  9,  1912,  c.  275,  37  Stat  252,  which  provided  for  the 
appointment  of  two  cadets  from  the  District  of  Columbia.  It  also  super- 
seded a  provision  of  Act  June  28,  1902,  c.  1300,  32  Stat  410,  which  prpvided 
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that  the  number  of  cadets  to  be  appointed  from  the  United  States  at  large 
should  not  at  any  one  time  exceed  forty.  It  also  superseded  a  provision  of 
Act  March  3,  1903,  c.  995,  32  Stat.  1011,  which  provided  for  the  appointment 
of  one  cadet  from  Porto  Rico. 

The  provision  of  Act  March  4,  1916,  c  146,  38  Stat  1128,  repealed  by  this 
section,  superseded  a  provision  of  Act  April  10,  1910,  c  174,  36  Stat.  323. 
which  provided  for  the  entry  into  the  Academy  of  successors  to  cadets  who 
had  completed  three  years  of  their  course.    See  note  under  §  2235,  post 

Section  2  of  this  act,  post,  §  2230a,  authorized  the  appointment  of  cadets 
from  among  the  enlisted  men  of  the  Regular  Army  and  the  National  Guard. 

Section  3  of  this  act,  post,  §  2230b,  provided  for  the  apportionment  of  the 
increase  authorized  by  this  section. 

The  designation  of  four  Filipinos,  one  for  each  class,  to  receive  instruction 
at  the  Academy  was  authorized  by  provisions  of  Act  May  28,  1908,  c.  214, 
and  Act  Aug.  11,  1916,  c.  314,  post,  §§  223^  2234a. 

Cadets  appointed  for  admission  after  the  year  1907  may  be  admitted  on 
March  1st,  instead  of  June  1st,  by  a  provision  of  Act  March  2,  1907,  c.  2508, 
34  Stat.  1063,  post,  §  2236. 

Candidates  for  appointment  may  present  themselves  at  any  time  for  physi- 
cal examination  at  West  Point,  or  other  places  designated  by  the  Secretary 
of  War,  by  a  provision  of  Act  Aug.  9,  1912,  c  275,  post,  §  2237. 

Notes  of  Decisions 

District  of  appointments— In  general,  of  the  United  States,  and  as  such  are 

minors  whose   fathers   are   living   and  subject   to    the    rules   and   articles   of 

residing  within  the  United  States  are,  war.     But  they  are  not  ''noncommls- 

by  reason  of  their  minority,  ineligible  sioned"  officers  of  the  acts  of  Congress 

to  appointment  as  cadets  to  the  Mill-  and  the  general  regulations,  which  ex- 

tary  Academy  at  West  Point  from  any  pression  means  "sergeants  and  corpo- 

other  congressional  districts  than  those  rals,"  and  is  inapplicable  to  the  cadets, 

in  which  their  fathers  reside.     (1869)  They  are  Inchoate  officers  of  the  army, 

13  Op.  Atty.  Gen.  130.  and  subject  by  statute  and  regulation  to 

Status  of  cadets.— The  cadets  of  the  no    discipline    incompatible    with    that 

solitary  Academy  at  West  Point  apper-  character.      (1855)    7   Op.   Atty.   Gen. 

tain  by  law  to  the  corps  of  engineer,  323. 

are  therefore  a  part  of  the  land  force  See,  also,  notes  to  §§  1923,  2101,  ante. 

§  2230a.  (Act  May  4, 1916,  c.  110,  §  2.)     Cadets;  appointment  from 
enlisted  men  and  National  Guard. 
The  President  is  hereby  authorized  to  appoint  cadets  to  the  Unit- 
ed States  Military  Academy  from  among  enlisted  men  in  number 
as  nearly  equal  as  practicable  of  the  Regular  Army  and  the  Na- 
tional Guard  between  the  ages  of  nineteen  and  twenty-two  years 
who  have  served  as  enlisted  men  not  less  than  one  year,  to  be  se- 
lected under  such  regulations  as  the  President  may  prescribe :  Pro- 
vided, That  the  total  number  so  selected  shall  not  exceed  one  hun- 
dred and  eighty  at  any  one  time.    (39  Stat.) 
See  notes  to  §  2230,  ante. 

§  2230b.  (Act  May  4,  1916,  c.  110,  §  3.)     Cadets;  increase  in  num- 
ber; division  into  annual  increments. 
Under  such  regulations  as  the  President  shall  prescribe,  the  in- 
crease in  the  number  of  cadets  provided  for  by  this  Act  shall  be  di- 
vided into  four  annual  increments,  which  shall  be  as  nearly  equal 
as  practicable  and  be  equitably  distributed  among  the  sources  from 
which  appointments  are  authorized.     (39  Stat.) 
See  notes  to  §  2230,  ante. 

§§  2231-2233.     (Superseded.) 

These  sections  were  superseded  by  Act  May  4,  1916,  c  110,  |  1,  ante,  {  2230. 
See  notes  under  said  §  2230,  ante. 

R.  S.  §  2233  cited  without  definite  ap- 
plication, In  re  Kopel  (D.  C.  1906)  148 
:  Fed.  605,  508. 

§  2234.  (Act  May  28,  1908,  c.  214.)     Four  Filipinos  to  be  designated 
to  receive  instruction ;  pay,  etc. ;  eligibility  to  commissions  in 
Philippine  Scouts ;   engagement  for  service. 
The  Secretary  of  War  is  hereby  authorized  to  permit  not  exceed- 
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ing  four  Filipinos,  to  be  designated,  one  for  each  class,  by  the  Philip- 
pine CcMnmission,  to  receive  instruction  at  the  United  States  Military 
Academy  at  West  Point:  Provided,  That  the  Filipinos  undergoing 
instruction,  as  herein  authorized,  shall  receive  the  same  pay,  allow- 
ances, and  emoluments  as  are  authorized  by  law  for  cadets  at  the 
Military  Academy  appointed  from  the  United  States,  to  be  paid  out 
of  the  same  appropriations:  And  provided  further.  That  said  Fili- 
pinos undergoing  instruction  on  graduation  shall  be  eligible  only  to 
commissions  in  the  Philippine  Scouts.  And  the  provisions  of  section 
thirteen  hundred  and  twenty-one,  Revised  Statutes,  are  modified  in 
the  case  of  the  Filipinos  undergoing  instruction,  so  as  to  require  them 
to  engage  to  serve  for  eight  years,  unless  sooner  discharged,  in  the 
Philippine  Scouts.    (35  Stat.  441.) 

These  were  proyisions  of  the  Military  Academy  appropriation  act  for  the 

fiscal  year  1909,  cited  above. 
R.  S.  §  1321,  the  provisions  of  which  were  modified  by  the  last  clause  of  this 

paragraph,  is  set  forth  post,  §  2242. 
The  cadets  authorized  by  this  section  are  to  be  designated  by  the  Governor 

General  of  the  Philippine  Islands,  by  a  provision  of  Act  Aug.  11,  1916,  c  814, 

post,  S  2234a. 

§  2234a.  (Act  Aug.  11,  1916,  c.  314.)  Designation  of  Filipino 
cadets  by  Governor  General  of  Philippine  Islands. 
The  four  Filipino  cadets  authorized  by  the  Act  of  May  twenty- 
eighth,  nineteen  hundred  and  eight,  to  be  designated  by  the  Philip- 
pine Commission  to  receive  instructions  at  the  United  States  Mili- 
tary Academy,  shall  hereafter  be  designated  by  the  Governor  Gen- 
eral of  the  Philippine  Islands.     (39  Stat.) 

This  was  a  provision  of  the  Military  Academy  appropriation  act  for  the 
fiscal  year  1917,  cited  above. 

Act  May  28,  1908,  c  214,  mentioned  in  this  section,  is  set  forth  ante,  i 
2234. 

§  2235.     (Obsolete,  superseded,  and  repealed.) 

This  section  was  a  provision  of  the  military  appropriation  act  for  the  fiscal 
year  1911.  Act  April  10,  1910,  c.  174,  36  Stat.  323.  It  provided  that  for  six 
years  from  and  after  July  1,  1910,  the  successor  of  any  cadet  who  shall  have 
finished  three  years  of  his  course  might  be  admitted  to  the  Academy.  It  was 
superseded  by  a  similar  provision  of  the  Military  Academy  appropriation  act 
for  the  fiscal  year  1916,  Act  March  4,  1915,  c.  146,  38  Stat  1128,  which  was 
to  be  effective  until  the  apportionment  under  the  Fourteenth  Census. 

It  was  expressly  repealed  by  Act  May  4,  1916,  c.  110,  §  1,  ante,  §  2230. 

§  2236.  (Act  March  2,  1907,  c.  2508.)  Cadets ;  time  for  admission. 
Cadets  appointed  to  the  Military  Academy  at  West  Point,  New 
York,  for  admission  after  the  year  nineteen  hundred  and  seven,  may 
be  admitted  on  the  first  day  of  March  in  place  of  the  first  day  of 
June.     (34  Stat.  1063.) 

Tbis  was  a  proviso  annexed  to  an  appropriation  for  pay  of  cadets  in  the 
Military  Academy  appropriation  act  for  the  fiscal  year  1908,  cited  above. 

§  2237.  (Act  Aug.  9,  1912,  c.  275.)  Cadets;  time  and  place  for 
physical  examination  of  candidates. 
Hereafter  any  candidate  designated  as  principal  or  alternate  for 
appointment  as  cadet  may  present  himself  at  any  time  for  physical 
examination  at  West  Point,  New  York,  or  other  prescribed  places, 
as  may  be  designated  by  the  Secretary  of  War.     (37  Stat.  252.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  cadets  in  the 
Military  Academy  appropriation  act  for  the  fiscal  year  1913,  cited  above. 

(R.  S.  §  1316.    Temporary.) 
This  section  provided  that  no  person  who  had  served  in  the  military  or  naval 
service  of  the  Confederate  States  or  of  either  of  the  States  in  insurrection  dur- 
ing the  rebellion  should  be  appointed  a  cadet.     It  is  omitted,  as  temporary 
merely,  and  obsolete. 

§  2238.  (R.  S.  §  1317.)     Appointment  in  advance. 

Cadets  shall  be  appointed  one  year  in  advance  of  the  time  of  their 
admission  to  the  Academy,  except  in  cases  where,  by  reason  of  death 
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or  other  cause,  a  vacancy  occurs  which  cannot  be  provide^  for  by 
such  appointment  in  advance;  but  no  pay  or  other  allowance  shall 
be  given  to  any  appointee  until  he  shall  have  been  regularly  admitted, 
as  herein  provided;  and  all  appointments  shall  be  conditional,  until 
such  provisions  shall  have  been  complied  with. 
Res.  Jane  16,  1866,  No.  49,  |  1,  14  Stat.  359. 

§  2239.  (R.  S.  §  1318.)     Age  of  appointees. 

Appointees  shall  be  admitted  to  the  Academy  only  between  the 
ages  of  seventeen  and  twenty-two  years,  except  in  the  following  case : 
Any  person  who  has  served  honorably  and  faithfully  not  less  than 
one  year,  in  either  the  volunteer  or  regular  service  of  the  United 
States,  in  the  late  war  for  the  suppression  of  the  rebellion,  and  who 
possesses  the  other  qualifications  required  by  law,  may  be  admitted 
between  the  ages  of  seventeen  and  twenty-four  years. 
Res.  June  16,  1866,  No.  49,  {  1,  14  Stat.  359. 

§  2240.  (R.  S.  §  1319,  as  amended,  Act  March  2,  1901,  c.  804.)  Ex- 
amination  and  qualification. 
Appointees  shall  be  examined  under  regulations  to  be  framed  by 
the  Secretary  of  War  before  they  shall  be  admitted  to  the  Academy 
and  shall  be  required  to  be  well  versed  in  such  subjects  as  he  may, 
from  time  to  time,  prescribe. 

Act  April  29,  1812,  c.  72,  J  3,  2  Stat.  721.  Res.  Juue  16,  1866,  No.  49,  14 
Stat.  359.    Act  March  2,  1901,  c.  804,  31  Stat.  911. 

This  section,  as  enacted  in  the  Revised  Statutes,  mentioned  specifically  vari- 
ous subjects  in  which  the  appointees  were  required  to  be  well  versed.  It  wap 
amended  to  read  as  set  forth  here,  by  Act  March  2,  1901,  c.  804,  cited  above. 

§  2241.  (R.  S.  §  1320.)     Oath. 

Each  cadet  shall,  previous  to  his  admission  to  the  Academy,  take 
and  subscribe  an  oath  or  affirmation  in  the  following  form : 

"I,  A  B,  do  solemnly  swear  that  I  will  support  the  Constitution  of 
the  United  States,  and  bear  true  allegiance  to  the  National  Govern- 
ment ;  that  I  will  maintain  and  defend  the  sovereignty  of  the  United 
States,  paramount  to  any  and  all  allegiance,  sovereignty,  or  fealty  I 
may  owe  to  any  State,  county,  or  country  whatsoever;  and  that  I 
will  at  all  times  obey  the  legal  orders  of  my  superior  officers,  and  the 
rules  and  articles  governing  the  armies  of  the  United  States." 

And  any  cadet  or  candidate  for  admission  who  shall  refuse  to  take 
this  oath  shall  be  dismissed  from  the  service. 

Act  Aug.  3,  1861,  c.  42,  §  8,  12  Stat.  288.  Act  June  8,  1866,  c.  110,  {  2,  14 
Stat.  59. 

§  2242.  (R.  S.  §  1321.)     Engagement  for  service. 

Each  cadet  shall  sign  articles,  with  the  consent  of  his  parents  or 
.  guardian  if  he  be  a  minor,  and  if  any  he  have,  by  which  he  shall  en- 
gage to  serve  eight  years  unless  sooner  discharged. 

Act  April  29,  1812,  c.  72,  §  3,  2  Stat.  721.  Act  July  5,  1838,  c.  162,  |  28, 
6  Stat.  260. 

The  provisions  of  this  section  were  modified,  in  the  case  of  Filipinos  re- 
ceiving instruction  at  the  Academy,  by  a  provision  of  Act  May  28,  1908,  c 
214,  ante,  |  2234. 

§  2243.  (R.  S.  §  1322.)     Cadet  battalion. 

The  corps  of  cadets  shall  be  arranged  into  companies,  according 
to  the  directions  of  the  superintendent,  each  of  which  shall  be  com- 
manded by  an  officer  of  the  Army,  for  the  purpose  of  military  in- 
struction. To  each  company  shall  be  added  four  musicians.  The 
corps  shall  be  taught  and  trained  in  all  the  duties  of  a  private  soldier, 
non-commissioned  officer,  and  officer,  shall  be  encamped  at  least 
three  months  in  each  year,  and  shall  be  taught  and  trained  in  all  the 
duties  incident  to  a  regular  camp. 

Act  April  29,  1812,  c  72,  §  3,  2  Stat.  "721.  Act  July  13,  1866,  c.  176. 
{  6,  14  Stat  92. 
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Recent  Military  Academy  appropriation  acts  provide  for  two  battalion  com- 
manders. The  provision  for  the  fiscal  year  1917  was  by  Act  Aug.  11,  1916, 
c  314,  39  Stat 

§  2244.  (R.  S.  §  1323.)     Where  to  do  duty. 

Cadets  shall  be  subject  at  all  times  to  do  duty  m  such  places  and 
on  such  service  as  the  President  may  direct. 
Act  March  16,  1802,  c  9,  |  27,  2  SUt  137. 

Notes  of  Decisions 

S6rvice.^Gadets  are  neither  commis-  privates.     Babbitt  y.  U.  S.  (1880)   16 

sioned   officers,   nor   common    soldiers,  Ct  CI.  202. 
nor  noncommissioned  officers,  but  are 

inferior  officers,  who,  for  purposes  of  Cited    without    definite    application, 

instruction,  may  be  required  to  serve  La  Tourette  v.  U.  S.  (1891)  26  Ot  CL 

as  officers,  noncommissioned  officers,  or  296. 

§  2245.  (R.  S.  §  1324.)     No  studies  on  Sunday. 

The  Secretary  of  War  shall  so  arrange  the  course  of  studies  at  the 
Academy,  that  the  cadets  shall  not  be  required  to  pursue  their  studies 
on  Sunday. 

Act  July  16,  1870.  c.  294,  |  21,  16  Stat  319. 

The  nature  and  effects  of  alcoholic  drinks  and  narcotics  were  required  to 
be  studied  in  the  Military  Academy,  as  well  as  in  the  Naval  Academy  and 
in  the  public  schools  in  the  Territories,  the  District  of  Columbia,  etc.,  by 
Act  May  20,  1886,  c  362,  post,  |§  937^-9381. 

Text  books  and  books  of  reference  required  to  be  used  in  the  Academy  are 
to  be  supplied  to  the  cadets  at  cost  price,  by  a  provision  of  Act  March  3,  1875, 
c  135,  post,  {  2262. 

§  2246.  (R.  S.  §  1325.)     Found  deficient. 

No  cadet  who  is  reported  as  deficient,  in  either  conduct  or  studies, 
and  recommended  to  be  discharged  from  the  Academy,  shall,  unless 
upon  recommendation  of  the  academic  board,  be  returned  or  re- 
appointed, or  appointed  to  any  place  in  the  Army  before  his  class 
shall  have  left  tlie  Academy  and  received  their  commissions. 

Act  Aug.  3,  1861,  c.  42,  §  8,  12  Stat.  288. 

This  section  is  not  to  render  ineligible  any  former  cadet  honorably  dis- 
charged for  deficiency  in  studies  as'  a  civilian  candidate  for  appointment  to 
a  vacancy  in  the  grade  of  second  lieutenant  under  class  6  of  the  National 
Defense  Act  of  1916,  by  a  provision  of  Act  Aug.  11,  1916,  c  314,  post,  | 
2246a. 

A  cadet  failing  to  pass  any  required  examination,  because  deficient  in  any 
one  subject,  may  apply  for  re-examination  therein,  by  Act  Aug.  U,  1916, 
c  314,  post,  §  2246b. 

Notes  of  Deoisions 

Reappolntment.^Gongres8     had     au-  voke  an  order  of  the  Secretary  of  War 

thority  to  thus  limit  or  restrict  the  au-  for  the  discharge  of  a  cadet  and  to  re- 

thority  of  the  President  to  appoint  ca-  store  him  to  the  Academy  to  take  his 

dets.     And   this   section  prohibits   the  place  in  the  next  succeeding  first  class, 

returning   or   reappointing   of  a   cadet  That  order,  having  been  completely  ex- 

to  the  Military  Academy,  except  upon  ecuted,  is  beyond  the  power  of  revoca- 

the   recommendation    of   the   academic  tion.     (1881)  17  Op.  Atty.  Gen.  67. 

board.    It  is  not  within  the  authority  Cited     without    definite    application, 

of  the  President,  in  opposition  to  an  ad-  Hartigan  v.  U.  S.   (1905)  25  Sup.  Ct. 

verse  recommendation  of  the  academic  204,  206,  196  U.  S.  169,  49  L.  Ed.  434; 

board  of  the  Military  Academy,  to  re-  Id.   (1903)   38  Ct.  CL  341. 

§  2246a.  (Act  Aug.  11,  1916,  c.  314.)  Appointment  of  cadets  dis- 
charged for  deficiencies  as  second  lieutenants. 
Nothing  contained  in  section  thirteen  hundred  and  twenty-five 
of  the  Revised  Statutes  shall  render  ineligible  any  former  cadet 
honorably  discharged  from  the  Military  Academy  for  deficiency  in 
studies,  if  otherwise  qualified,  as  a  civilian  candidate  for  appoint- 
ment to  any  vacancy  in  the  grade  of  second  lieutenant  under  class 
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six  of  the  National-Defense  Act  approved  June  third,  nineteen 
hundred  and  sixteen.     (39  Stat.) 

This  was  a  provision  of  the  Military  Academy  appropriation  act  for  the 
fiscal  year  1917,  cited  above. 
R.  S.  §  1325,  mentioned  in  this  section,  is  set  forth  ante,  |  2246. 
The  provision  of  the  National  Defense  Act,  Act  June  3,  1916,  c.  134,  also 
mentioned  in  this  section,  was  a  part  of  §  24  of  said  act,  ante,  §  1920a. 

§  2246b.  (Act  Aug.  11,  1916,  c.  314.)  Re-examination  of  cadets 
found  deficient  in  one  subject  of  instruction. 
Whenever  a  cadet  shall  fail  to  pass  any  required  examination 
because  deficient  in  any  one  subject  of  instruction  he  shall  have  the 
right  to  apply  for  a  second  examination  regarding  such  subject  by 
making  written  application  therefor  to  the  Academic  Board  within 
ten  days  after  being  officially  notified  of  such  failure.  The  exami- 
nation demanded  shall  be  held  within  sixty  days  from  the  date  of 
such  application,  and  if  the  cadet  being  otherwise  qualified  shall 
pass  the  same  by  compliance  with  the  requirements  existing  at  the 
time  of  the  first  examination,  he  shall  be  readmitted  to  the  acade- 
my: Provided  further,  That  this  proviso  shall  apply  to  those  for- 
mer cadets  who  failed  in  not  more  than  two  subjects  during  the 
current  year  who  shall  make  application  for  such  examination 
within  twenty  days  after  the  approval  of  this  Act:  Provided  fur- 
ther, That  any  cadet  who  fails  to  pass  any  required  examination 
shall  have  no  more  than  one  re-examination.     (39  Stat.) 

This  was  a  provision  of  the  Military  Academy  appropriation  act  for  the 
fiscal  year  1917,  cited  above. 

This  section  modified  R.  S.  §  1325,  ante,  §  2246,  which  restricts  reappoint- 
ment or  appointment  to  the  Army  of  any  cadet  recommended  to  be  discharged 
for  deficiency  in  conduct  or  studies. 

§  2247.  (R.  S.  §  1326.)     Courts-martial  for  trial  of  cadets. 

The  superintendent  of  the  Military  Academy  shall  have  power  to 
convene  general  courts-martial  for  the  trial  of  cadets,  and  to  execute 
the  sentences  of  such  courts,  except  the  sentences  of  suspension  and 
dismission,  subject  to  the  same  limitations  and  conditions  now  exist- 
ing as  to  other  general  courts-martial. 

Act  March  3,  1873,  c  270,  17  Stat.  604. 

The  Superintendent  was  authorized  to  appoint  general  courts-martial,  when 
necessary,  but  no  oflScer  shall  be  brought  to  trial  before  a  court-martial  ap- 
pointed by  him,  by  provisions  of  Act  March  2,  1913,  c.  93,  which  provisions 
were  superseded  by  the  new  Articles  of  War,  enacted  by  Act  Aug.  29,  1916, 
c.  418,  §  3,  post,  i  2308a,  arts.  8,  12. 

A  cadet  charged  with  offenses  under  regulations  against  hazing  which  would 
involve  his  dismissal  from  the  Academy  is  to  be  granted,  on  request,  a  trial 
by  general  court-martial,  by  a  provision  of  Act  March  2,  1901,  c.  804,  |  1,  as 
amended  by  Act  April  19,  1910,  c  174,  to  read  as  set  forth  post,  S  2248. 

Notes  of  Deoisfons 

Courts-martlald^Cadets  are  soldiers,  been  constitutionally  subjected  by  Con- 
receiving  the  pay  of  sergeants, '  and  gress  to  the  rules  and  articles  of  war 
bound  to  perform  military  duty  in  such  and  to  trial  by  court-martial.  (1819)  1 
places  and  on  such  service  as  the  com-  Op.  Atty.  Gen.  276.  And  see  (1821) 
mander  in  chief  shall  order,  and  the  i  q^^  ^tty.  Gen.  469;  (1855)  7  Op. 
corps  to  which  they  are  attached  is  a  Atty.  Gen.  323. 
part  of  the  military  peace  establish- 
ment As  a  part  of  the  corps  of  en-  Cited  without  definite  appiication, 
gineers,  they  form  a  part  of  the  land  Hartigan  v.  U.  S.  (1905)  25  Sup.  Ct. 
forces  of  the  United  States,  and  have  204,  206,  196  U.  S.  169,  49  L.  Ed.  434. 

§  2248.  (Act  March  2,  1901,  c.  804,  §  1,  as  amended,  Act  April  19, 
1910,  c.  174.)     Hazing;  regulations  for  prevention,  prescribing 
penalty;    trial  by  court-martial  to  be  granted  on  charge  in- 
volving dismissal;  effect  of  dismissal. 
The  superintendent  of  the  United  States  Military  Academy,  sub- 
ject to  the  approval  of  the  Secretary  of  War,  shall  make  appropri- 
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ate  regulations  for  putting  a  stop  to  the  practice  of  hazing,  such 
regulations  to  prescribe  dismissal,  suspension,  or  other  adequate  pun- 
ishments for  infractions  of  the  same,  and  to  embody  a  clear  defini- 
tion of  hazing. 

Any  cadet  who  shall  be  charged  with  offenses  under  such  reg- 
ulations which  would  involve  his  dismissal  from  the  academy  shall 
be  granted,  upon  his  written  request,  a  trial  by  a  general  court- 
martial,  and  any  cadet  dismissed  from  the  academy  for  hazing  shall 
not  thereafter  be  reappointed  to  the  corps  of  cadets  nor  be  eligible 
for  appointment  as  a  commissioned  officer  in  the  Army  or  Navy  or 
Marine  Corps  until  two  years  after  the  graduation  of  the  class  of  which 
he  was  a  member.    (31  Stat.  911.    36  Stat.  323.) 

This  provision,  as  originally  enacted  in  Act  March  2,  1901,  c.  804,  §  1, 
was  a  proviso  of  the  Military  Academy  appropriation  act  for  the  fiscal  year 
1902,  first  cited  above,  which  superseded  a  previous  provision,  that  any  cadet 
dismissed  for  hazing  should  not  be  eligible  to  reappointment,  made  by  Act 
March  31,  1884,  c.  19,  23  Stat.  7.  The  original  provision  of  this  act  was 
as  follows: 

**The  Superintendent  of  the  Military  Academy  shall  make  such  rules,  to  be 
approved  by  the  Secretary  of  War,  as  will  effectually  prevent  the  practice  of 
hazing;  and  any  cadet  found  guilty  of  participating  in  or  encouraging  or  coun- 
tenancing such  practice  shall  be  summarily  expelled  from  the  Academy  and 
shall  not  thereafter  be  reappointed  to  the  corps  of  cadets  or  be  eligible  for 
appointment  as  a  commissioned  officer  in  the  Army  or  Navy  or  Marine  Corps, 
until  two  years  after  the  graduation  of  the  class  of  which  he  was  a  member." 

It  was  amended  to  read  as  set  forth  here  by  a  provision  of  the  Military 
Academy  appropriation  act  for  the  fiscal  year  1911,  Act  April  19,  1910,  c. 
174,  last  cited  above. 

§  2249.  (R.  S.  §  1327.)     Board  of  visitors. 

There  shall  be  appointed  every  year,  [in  the  following  manner,] 
a  board  of  visitors,  [to  attend  the  annual  examination  of  the  Acad- 
emy :  Seven  persons  shall  be  appointed  by  the  President,  and  two 
Senators  and  three  members  of  the  House  of  Representatives  shall 
be  designated  as  visitors,  by  the  Vice-President,  or  President  pro 
tempore  of  the  Senate,  and  the  Speaker  of  the  House  of  Representa- 
tives, respectively,  at  the  session  of  Congress  next  preceding  such 
examination.] 

Act  Aug.  8,  1846,  c.  96,  §  2,  9  Stat.  71.  Act  March  16,  1868,  c.  30,  {  1, 
15  Stat  42.    Act  Feb.  21.  1870,  c.  18,  16  StaL  67. 

The  provisions  of  this  section  inclosed  in  brackets,  relating  to  the  manner 
of  appointment  of  the  Board  of  Visitors,  the  persons  to  be  appointed,  and 
their  attendance  at  the  annual  examination,  were  superseded  by  provisions  of 
Act  May  28,  1908,  c.  214,  repeated  and  re-enacted  in  Act  March  4,  1909,  c. 
800,  85  Stat.  1033,  and  amended  by  Act  Aug.  9,  1912,  c.  275,  to  read  as  set 
forth  post,  §  2252.  Said  act  repealed  so  much  of  this  section  and  of  R.  S. 
§§  1328,  1329,  as  was  inconsistent  with  its  provisions. 

§  2250.  (R.  S.  §  1328.)     Duties  of  visitors. 

It  shall  be  the  duty  of  the  board  of  visitors  to  inquire  into  the  ac- 
tual state  of  the  discipline,  instruction,  police  administration,  fiscal 
affairs,  and  other  concerns  of  the  Academy.  The  visitors  [appoint- 
ed by  the  President]  shall  report  thereon  to  the  Secretary  of  War, 
for  the  information  of  Congress,  at  the  commencement  of  the  ses- 
sion next  succeeding  such  examination,  and  the  Senators  and  Rep- 
resentatives designated  as  visitors  shall  report  to  Congress,  within 
twenty  days  after  the  meeting  of  the  session  next  succeeding  the 
time  of  their  appointment,  their  action  as  such  visitors,  with  their 
views  and  recommendations  concerning  the  Academy. 

Act  Aug.  8, 1846,  c.  96,  §  2,  9  Stat.  71.    Act  Feb.  21,  1870,  c.  18,  16  Stat  67. 

The  words  of  this  section  inclosed  in  brackets,  ''appointed  by  the  President,*^ 
were  superseded  by  the  provisions  of  Act  May  28,  1908,  c.  214,  amended  by 
Act  Aug.  9,  1912,  c.  275,  to  read  as  set  forth  post,  §  2262. 

See  note  to  preceding  section. 
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§  2251.  (R.  S.  §  1329.)     Compensation. 

No  compensation  shall  be  made  to  the  members  of  said  board 
beyond  the  payment  of  their  expenses  [for  board  and  lodging  while 
at  the  Academy,]  and  an  allowance,  [not  exceeding  eight  cents  a 
mile,]  for  traveling  by  the  shortest  mail-route  [from  their  respec- 
tive homes  to  the  Academy,  aad  thence  to  their  homes.] 

Act  Aug.  8,  1846,  c.  96,  §  2,  9  Stat.  71.  Act  Feb.  21,  1870,  c.  18,  16 
Stat.  67. 

The  provisions  of  this  section  specifying  the  nature  and  amount  of  compensa- 
tion to  members  of  the  Board  of  Visitors,  inclosed  in  brackets,  were  superseded 
by  provisions  for  payment  of  mileage  and  a  per  diem  for  expenses  during 
their  service  at  West  Point,  made  by  Act  June  11,  1878,  c  181,  §  1,  20  Stat. 
110,  and  those  provisions  were  superseded  by  the  provisions,  as  to  expenses  of 
members  of  the  Board,  of  Act  May  28,  1908,  c.  214,  amended  by  Act  Aug. 
9,  1912,  c.  275,  to  read  as  set  forth  post,  §  2252. 

§  2252.  (Act  May  28,  1908,  c.  214,  as  amended.  Act  Aug.  9,  1912, 
c.  275.)  Board  of  Visitors;  composition  and  appointment; 
visits  to  Academy;  allowances  for  expenses;  repeal  in  part 
of  R.  S.  §§  1327-1329. 
Hereafter  the  Board  of  Visitors  to  the  Military  Academy  shall 
consist  of  five  members  of  the  Committee  on  Military  Affairs  of 
the  Senate  and  seven  members  of  the  Committee  on  Military  Af- 
fairs of  the  House  of  Representatives,  to  be  appointed  by  the  re- 
spective chairmen  thereof;  the  members  so  appointed  shall  visit 
the  Military  Academy  annually  at  such  time  as  the  chairmen  of 
said  committees  shall  appoint,  and  the  members  from  each  of  said 
committees  may  visit  said  academy  together  or  separately  as  the 
said  committees  may  elect  during  the  session  of  Conghess;  and 
the  superintendent  of  the  academy  and  the  members  of  the  Board 
of  Visitors  shall  be  notified  of  such  date  by  the  chairmen  of  the 
said  committees.  The  expenses  of  the  members  of  the  board  shall 
be  their  actual  expenses  while  engaged  upon  their  duties  as  mem- 
bers of  said  board  not  to  exceed  five  dollars  per  day  and  their 
actual  expenses  of  travel  by  the  shortest  mail  routes:  Provided 
further,  That  so  much  of  sections  thirteen  hundred  and  twenty- 
seven,  thirteen  hundred  and  twenty-eight,  and  thirteen  hundred 
and  twenty-nine,  Revised  Statutes  of  the  United  States,  as  is  in- 
consistent with  the  provisions  of  this  Act  are  hereby  repealed. 
(35  Stat.  436.    37  Stat.  257.) 

These  were  provisos  annexed  to  an  appropriation  for  current  and  ordinary 
expenses  in  the  Military  Academy  appropriation  act  for  the  fiscal  year  1909, 
first  cited  above.  Similar  provisions  were  made,  accompanying  the  appro- 
priations for  the  next  year  following,  by  Act  March  4,  1909,  c.  300,  35  Stat 
1033.  The  provisions  of  Act  May  28,  1908,  c.  214,  were  amended  and  re- 
enacted  to  read  as  set  forth  here,  by  a  proviso  of  Act  Aug.  9,  1912,  c.  275,  last 
cited  above. 

R.  S.  §§  1327-1329,  repealed  so  far  as  inconsistent  with  these  provisions,     . 
are  set  forth  ante,  §§  2249-2251. 

§  2253.  (R.  S.  §  1330.)     Leaves  of  absence. 

Leave  of  absence  may  be  granted  by  the  superintendent,  under 
regulations  prescribed  by  the  Secretary  of  War,  to  the  professors, 
assistant  professors,  instructors,  and  other  officers  of  the  Academy, 
for  the  entire  period  of  the  suspension  of  the  ordinary  academic 
studies,  without  deduction  from  pay  or  allowances. 
Res.  July  2,  1864,  No.  67,  13  Stat.  416. 

Leave  of  absence  to  the  superintendent  was  authorized  by  a  provision  of 
Act  Aug.  9,  1912,  c  275,  post,  §  2254. 

The  provisions  of  this  section  were  extended  to  include  officers  on  duty  ex- 
clusively as  instructors  at  the  service  schools  by  a  provision  of  Act  March  23, 
1910.  c.  115,  ante,  §  2109. 

§  2254.  (Act  Aug.  9,  1912,  c.  275.)     Leave  of  absence  to  superin- 
tendent. 
Hereafter  the  Secretary  of  War  may  grant  the  superintendent  of 
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the  academy  leave  of  absence  without  deduction  from  pay  or  allow- 
ances for  the  same  period  that  the  superintendent  may  grant  leave 
of  absence  to  other  officers  of  the  academy  under  the  provisions  of 
section  thirteen  hundred  and  thirty  of  the  Revised  Statutes.  (37 
Stat.  263.) 

This  was  a  provision  of  the  Military  Academy  appropriation  act  for  the 
fiscal  year  1913,  cited  above. 

§  2255.  (R.  S.  §  1331.)     Supervision  of  Academy. 

The  supervision  and  charge  of  the  Academy  shall  be  in  the  War 
Department,  under  such  officer  or  officers  as  the  Secretary  of  War 
may  assign  to  that  duty. 

Act  July  13,  1866,  c  176,  {  6,  14  Stat  92. 

Notes  of  Deoisions 

Refliilationsw— The  regulations  of  the  Disposition,  of  property w— This  sec- 
Military  Academy  may  be  altered  by  tion  has  a  special  and  partial  purpose 
the  Secretary  of  War,  with  the  appro-  and  gives  no  authority  to  dispose  of  the 
bation  of  the  President  (1821)  1  Op.  use  of  property.  (1897)  21  Op.  Atty. 
Atty.  Oen.  469.  Gen.  537. 

§  2256.  (R  S.  §  1332.)     Congressional  dociunents  to  library. 

The  Secretary  of  the  Senate  shall  furnish  annually  to  the  library 
of  the  Academy  one  copy  of  each  document  published,  during  the 
preceding  year,  by  the  Senate. 

Act  April  23,  1856,  c.  19,  §  3,  11  Stat  5. 

The  Library  of  the  Military  Academy  was  constituted  a  designated  deposi- 
tory of  Government  publications,  and  one  copy  of  such  publications  was  to  be 
supplied  to  it,  by  the  Printing  and  Binding  Act  of  Jan.  12,  1895,  c.  23,  §  98, 
post,  S  7179. 

The  recent  Military  Academy  appropriation  acts  contain  a  provision,  fol- 
lowing the  appropriations  under  the  heading  ^'Miscellaneous  Items  and  Inciden- 
tal Expenses,"  that  R.  S.  §  3648,  "shall  not  apply  to  subscriptions  for  foreign, 
professional,  and  other  newspapers  and  periodicals  to  be  paid  for  from  any 
of  the  foregoing  appropriations.*'  The  provision  for  the  fiscal  year  1917  was 
by  Act  Aug.  11,  1916,  c.  314,  39  Stat. 

§  2257.  (R  S.  §  1333.)     Professors  of  Military  Academy;    retire- 
ment. 
The  professors  of  the  MiHtary  Academy  at  West  Point  are  placed 
on  the  same  footing,  as  to  retirement  from  active  service,  as  officers 
of  the  Army. 

Act  July  15,  1870,  c.  294,  §  13,  16  Stat.  319. 

A  similar  provision  as  to  retirement  of  the  associate  professor  of  mathe- 
matics made  by  a  proviso  to  the  act  authorizing  his  appointment,  Act  March 
1,  1893,  c.  186,  ante,  §  2212,  was  superseded  by  the  provision  that  the  position 
should  be  filled  by  detail  of  an  officer  from  the  Army,  of  Act  March  3,  1905, 
c.  1404,  ante,  §  2213. 

Provisions  for  the  retirement  of  army  officers  are  set  forth  in  chapter  2 
of  this  Title,  ante,  §§  2045-2088. 

§  2258.  (R.  S.  §  1334.)     Superintendent  and  commandant  at  Mili- 
tary Academy;   pay  of. 
The  superintendent  of  the  Military  Academy  shall  have  the  pay  of 
a  colonel,  and  the  commandant  of  cadets  shall  have  the  pay  of  a  lieu- 
tenant-colonel. 

Act  June  12,  1858,  c.  156,  §  1,  11  Stat.  333. 

§  2259.  (R.  S.  §  1335.)     Adjutant;   pay  of. 

The  adjutant  of  the  Military  Academy  shall  have  the  pay  of  an 
adjutant  of  a  cavalry  regiment. 

Act  March  3,  1851,  c.  22,  §  1,  9  Stat.  594. 

The  recent  Military  Academy  appropriation  acts  provide  for  pay  of  the 
adjutant.  The  provision  for  the  fiscal  year  1917  was  by  Act  Aug.  11,  1916,  c. 
814,  39  Stat.,  and  was  as  follows:  **For  pay  of  one  adjutant  in  addition  to  pay 
as  captain  or  lieutenant,  $600. 

Appropriations  are  also  made  annually  '*for  pay  of  one  quartermaster  and 
commissary  of  cadets  and  treasurer,**  who  was  authorized  by  Act  Aug.  7,  1876, 
c.  255,  ante,  §  2218,  "in  addition  to  pay  as  captain,"  $600.  The  provision 
for  the  fiscal  year  1917  was  by  Act  Aug.  11,  1916,  c  314,  39  Stat. 
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§  2260.  (R.  S.  §  1336,  as  amended,  Act  June  23,  1879,  c.  35,  §  4.) 
Pay  of  professors. 
Each  of  the  professors  of  the  Military  Academy  whose  service  as 
professor  at  the  Academy  exceeds  ten  years  shall  have  the  pay  and 
allowances  of  colonel,  and  all  other  professors  shall  have  the  pay  and 
allowances  of  lieutenant-colonels;  and  the  instructors  of  ordnance 
and  science  of  gunnery  and  of  practical  engineering  shall  have  the  pay 
and  allowances  of  major ;  and  hereafter  there  shall  be  allowed  and 
paid  to  the  said  professors  ten  per  centum  of  their  current  yearly  pay 
for  each  and  every  term  of  five  years'  service  in  the  Army  and  at  the 
Academy:  Provided,  That  such  addition  shall  in  no  case  exceed 
forty  per  centum  of  said  yearly  pay ;  and  said  professors  are  hereby 
placed  upon  the  same  footing,  as  regards  restrictions  upon  pay  and 
retirement  from  active  service,  as  officers  of  the  Army. 

Act  Feb.  28,  1873,  c.  210,  17  Stat  479.  Act  June  23,  1879,  c.  35.  §  4,  21 
Stat.  34. 

This  section,  as  enacted  in  the  Revised  Statutes,  did  not  contain  the  words 
"as  professor,"  following  the  word  "service"  in  the  first  sentence  of  the  sec- 
tion as  set  forth  here.  The  words  "as  professor"  were  inserted  by  amend- 
ment by  Act  June  23,  1879,  c.  35,  {  4,  cited  above. 

Provisions  prescribing  the  pay,  etc.,  of  the  associate  professor  of  mathe- 
matics, including  provisions  for  additional  pay  similar  to  those  of  this  sec- 
tion in  regard  to  professors,  were  made  by  the  act  authorizing  his  appoint- 
ment, Act  March  1,  1893,  c.  186,  ante,  §  2212.  They  were  superseded  by 
the  provision  that  the  position  should  bQ  filled  by  detail  of  an  officer  from 
the  Army,  of  Act  March  3,  1905,  c.  1404,  ante,  §  2213. 

Recent  provisions  for  the  assignment  or  detail  of  officers  of  the  Army  to  the 
Academy  as  professors  or  associate  professors,  prescribing  theit  pay  and  al- 
lowances while  so  serving,  are  set  forth  ante,  §§  2209-2220. 

Appropriations  for  additional  pay  to  officers  detailed  as  professors  or  as- 
sociate professors  are  made  in  the  annual  Military  Academy  appropriation 
acts.  The  provisions  for  the  fiscal  year  1917  were  by  Act  Aug.  11,  1916,  c. 
814,  39  Stat 

Recent  Military  Academy  appropriation  acts  provide  that  all  the  money 
appropriated  for  pay  of  the  Military  Academy  shall  be  disbursed  and  account- 
ed for  as  pay  of  the  Military  Academy  and  for  that  purpose  shall  constitute 
one  fund.  The  provision  for  the  fiscal  year  1917,  was  by  Act  Aug.  11,  1916,  c, 
814,  39  Stat. 

Any  officer  of  the  United  States  Army  holding  the  position  of  permanent 
professor  at  the  Academy,  who,  on  July  1,  1916,  should  have  served  not  less 
than  33  years  in  the  Army,  one-third  of  which  service  shall  have  been  as  pro- 
fessor and  instructor  at  the  Academy,  was  on  that  date  to  have  the  rank,  pay, 
and  allowances  of  a  colonel  in  the  Army,  by  a  provision  of  Act  Aug.  11,  1916, 
C  314,  ante,  §  2229. 

Cited    without    definite    application^ 
Huse  V.  U.  S.  (1907)  43  Ot.  CL  19. 

§  2261.  (R.  S.  §  1337,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Assistant  professors  and  instructors. 
Each  assistant  professor  and  each  senior  assistant  instructor  of 
cavalry,  artillery,  and  infantry  tactics  shall  receive  the  pay  of  a  cap- 
tain. 

Act  April  29,  1812,  c.  72,  §  2,  2  Stat.  720.  Act  July  5,  1838,  c.  162,  §  19, 
5  Stat  259.  Act  July  20,  1840,  c.  50,  §  3,  5  Stat.  398.  Act  Aug.  6,  1852,  c 
81,  §  2,  10  Stat  29.  Act  June  12,  1858,  c.  156,  §  1.  11  Stat  833.  Act  Feb. 
28,  1867,  c.  100,  §  3,  14  Stat  416.  Act  Feb.  27,  1877,  c.  69,  §  1,  19  Stat  244. 
This  section,  as  enacted  in  the  Revised  Statutes,  contained,  after  the  word 
"tactics,"  the  further-  words,  "and  the  instructor  of  practical  military  en- 
gineering." Those  words  were  stricken  out,  making  the  section  read  as  set 
forth  here,  by  amendment  by  Act  Feb.  27,  1877,  c.  69,  §  1,  cited  above. 

Appropriations  for  additional  pay  to  officers  detailed  as  professors,  associate 
professors,  assistant  professors,  senior  assistant  instructors,  and  instructors, 
are  made  in  the  annual  Military  Academy  appropriation  acts.  The  provisions 
for  the  fiscal  year  1917  were  by  Act  Aug.  11,  1916,  c  314,  39  Stat 

Notes  of  Deoisioni 

Quartersw— Assistant     professors     at      the   quarters    of   captains.      (1859)    9 
the  Military  Academy  are  entitled  to      Op.  Atty.  Gen.  284. 
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§  2262.  (Act  March  3,  1875,  c.  135.)  Pay  of  assistant  instructors 
of  tactics. 

The  assistant  instructors  of  tactics  commanding  cadet  compa- 
nies at  West  Point  shall  receive  the  same  pay  and  allowances  as 
assistant  professors  in  the  other  branches  of  study.    (18  Stat.  467.) 
This  was  a  provision  of  the  Military  Academy  appropriation  act  for  the 
fiscal  year  1876,  cited  above. 

Appropriations  for  additional  pay  to  oflScers  detailed  as  instructors  of  tactics 
are  made  in  the  annual  Military  Academy  appropriation  acts.    The  provision 
.for  the  fiscal  year  1917  was  by  Act  Aug.  11,  1916,  c  314.  39  Stat. 

§  2263.  (R.  S.  §  1338,  as  amended,  Act  March  2,  1901,  c.  804.) 
Master  of  sword  to  act  as  instructor  of  physical  culttu*e;  of- 
fice to  cease. 

The  master  of  the  sword  shall  hereafter  act  as  instructor  of  mili- 
tary gymnastics  and  physical  culture  at  the  Military  Academy,  and 
shall  have  the  relative  rank  and  shall  be  entitled  to  the  pay,  allowances, 
and  emoluments  of  a  [first  lieutenant],  mounted:  Provided,  how- 
ever, That  whenever  a  vacancy  shall  occur  in  the  office  of  master  of 
the  sword  and  instructor  of  military  gymnastics  and  physical  cul- 
ture the  said  office  shall  cease  and  determine,  and 'the  duties  there- 
unto pertaining  shall  thereafter  be  performed  by  an  officer  of  the 
line  of  the  Army  to  be  selected  for  that  purpose  by  the  Secretary 
of  War. 

Act  Feb.  16,  1857,  c.  45,  §  3,  11  Stat  161.  Act  March  2,  1901,  c.  804,  81 
Stat  914. 

This  section,  as  enacted  in  the  Revised  Statutes,  provided  that  the  master  of 
the  sword  was  to  receive  pay  at  the  rate  of  $1,500  a  year,  with  fuel  and 
quarters.  It  was  amended  to  read  as  set  forth  here  by  a  provision  of  Act 
March  2,  1901,  c.  804,  cited  above. 

The  words  of  the  section  as  so  amended  inclosed  in  brackets,  ''first  lieuten- 
ant," were  superseded  by  a  provision  that  the  master  of  the  sword  should 
have  the  relative  rank  and  should  be  entitled  to  the  pay,  allowances,  and  emol- 
uments of  a  captain  mounted,  made  by  Act  March  3,  1905,  c.  1404,  post,  § 
2264. 

§  2264.  (Act  March  3,  1905,  c.  1404.)  Master  of  sword;  rank  and 
pay,  etc. 

The  master  of  the  sword  shall  have  the  relative  rank  and  shall 
be  entitled  to  the  pay,  allowances,  and  emoluments  of  a  captain 
mounted.    (33  Stat  850.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  the  master  of 
the  sword  in  the  Military  Academy  appropriation  act  for  the  fiscal  year  1906, 
cited  above. 

The  Military  Academy  appropriation  act  for  the  fiscal  year  1917,  Act  Aug. 
11,  1916,  c.  314,  39  Stat,  makes  an  appropriation  of  $2,400  for  the  master 
of  the  sword. 

(R.  S.  §  1339.  Superseded.) 
This  section  provided  that  cadets  of  the  Military  Academy  should  receive 
$500  a  year  and  one  ration  a  day.  It  was  superseded,  with  a  subsequent 
provision  of  Act  June  30,  1882,  c.  255,  22  Stat.  123,  that  no  cadet  should 
receive  more  than  at  the  rate  of  $540  a  year,  by  a  provision  fixing  the  pay  of 
cadets  at  $500  per  annum  and  one  ration  per  day,  or  commutation  thereof, 
made  by  Act  June  28,  1902,  c.  1300,  i)ost,  §  2265.  But  the  provision  of  said 
act  as  to  the  rate  of  pay  was  superseded  by  a  provision  making  the  pay  of 
cadets  $600  a  year,  of  Act  May  11,  1908,  c.  163,  post,  $  2266. 

§  2265.  (Act  June  28,  1902,  c.  1300.)  Pay  of  cadets;  rations  or 
commutation  thereof. 
Hereafter  the  pay  of  cadets  shall  be  fixed  at  [five  hundred  dol- 
lars] per  annum  and  one  ration  per  day,  or  commutation  therefor, 
such  commutation  to  be  thirty  cents  per  day,  to  be  paid  from  the 
appropriation  for  the  subsistence  of  the  Army.    (32  Stat.  409.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  cadets  in  the 
Military  Academy  appropriation  act  for  the  fiscal  year  1903,  cited  above. 
The  words  of  this  provision  inclosed  in  brackets,  stating  the  rate  of  pay 
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of  cadets,  "five  hundred  dollars/'  were  superseded  by  a  provision  that  the 
pay  of  cadets  should  be  $600  a  year,  of  Act  May  11,  1908,  c  163,  post,  i 
2266. 

A  provision  subsequent  to  said  last-mentioned  provision  regarding  the  rate  of 
pay,  that  cadets  should  be  entitled  to  rations,  or  commutation  therefor,  as  al- 
lowed under  this  act,  was  made  by  Act  May  28,  1908,  c.  214,  post,  {  2267. 

Notes  of  Decisions 

Rations.— Under  Act  March  2,  1827, 
c.  42,  see  (1830)  2  Op.  Atty.  Gen.  318. 

§  2266.  (Act  May  11,  1908,  c.  163.)     Pay  of  cadets. 

The  pay  of  cadets  at  the  Military  Academy  shall  hereafter  be 
six  hundred  dollars  a  year.    (35  Stat.  108.) 

This  was  a  provision  accompanying  provisions  fixing  the  annual  pay  of 
officers  of  the  Army  of  the  several  grades,  in  the  Army  appropriation  act  for 
the  fiscal  year  1909,  cited  above. 

§  2267.  (Act  May  28, 1908,  c.  214.)     Rations  or  commutation  there- 
for for  cadets. 

Hereafter  cadets  shall  be  entitled  to  rations,  or  commutation 
therefor,  as  hitherto  allowed  under  the  Act  approved  June  twenty- 
eighth,  nineteen  hundred  and  two,  entitled  "An  Act  making  appro- 
priations for  the  support  of  the  Military  Academy  for  the  fiscal  year 
ending  June  thirtieth,  nineteen  hundred  and  three,  and  for  other 
purposes."    (35  Stat.  430.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  cadets  in  the 
Military  Academy  appropriation  act  for  the  fiscal  year  1909,  cited  above. 

The  provision  of  Act  June  28,  1902,  c.  1300,  mentioned  in  this  provision,  is 
set  forth  ante,  §  2265.  It  fixed  the  pay  of  cadets  at  $500  per  annum  and 
one  ration  per  day  or  commutation  therefor;  but  the  pay  was  made  $600  a 
year,  by  a  provision  of  Act  May  11,  1908,  c.  163,  ante,  |  2266. 

A  general  limitation  on  subsistence  allowances,  or  money  in  lien  thereof,  as 
to  officers  and  employes  of  the  United  States,  was  made  by  Act  April  6,  1914, 
c.  52,  g  1,  and  Act  Aug.  1,  1914,  c.  223,  §  13,  post,  §{  3236a,  3236b. 

§  2268.  (Act  Jime  28,  1902,  c.  1300.)  Traveling  expenses  of  can- 
didates admitted  as  cadets. 
Hereafter  the  actual  and  necessary  traveling  expenses  of  candi- 
dates while  proceeding  from  their  homes  to  the  Military  Academy 
for  qualification  as  cadets  shall,  if  admitted,  be  credited  to  their 
accounts  and  paid  after  admission  from  the  appropriation  for  the 
transportation  of  the  Army  and  its  supplies.     (32  Stat.  409.) 

This  was  a  farther  proviso  annexed  to  the  appropriation  for  pay  of  cadets 
in  the  Military  Academy  appropriation  act  for  the  fiscal  year  1903,  cited 
aboye. 

§  2269.  (R.  S.  §  1340.)     Librarian  and  assistant. 

The  librarian  and  assistant  librarian  at  the  Military  Academy  shall 
each  receive  one  hundred  and  twenty  dollars  a  year  additional  pay. 
Act  April  23,  1856,  c.  19,  |  2,  11  Stat.  5. 

Recent  Military  Academy  appropriation  acts  contain  appropriations,  under 
the  heading  "Pay  of  Civilians,*'  for  pay  of  one  librarian,  and  for  pay  of 
librarian's  assistant  The  provisions  for  the  fiscal  year  1917  were  by  Act  Aug. 
11,  1916,  c  314,  dQ  Stat  Said  act  also  provides:  *Tor  pay  of  one  stenog- 
rapher, typewriter,  and  attendant  in  charge  of  the  library  in  the  department  of 
law,  to  be  appointed  by  the  Superintendent  of  the  United  States  Military 
Academy,  $840." 

§  2270.  (R.  S.  §  1111,  as  amended.  Act  March  2,  1901,  c.  804,  and 
Act  March  3,  1905,  c.  1404.)     Band. 

The  Military  Academy  band  shall  hereafter  consist  of  one  teach- 
er of  music,  who  shall  be  the  leader  of  the  band,  one  enlisted  band 
sergeant  and  assistant  leader,  and  of  forty  enlisted  musicians.  The 
teacher  of  music  shall  receive  the  pay  of  a  second  lieutenant,  not 
mounted ;  the  enlisted  band  sergeant  and  assistant  leader  shall  re- 
ceive [six  hundred  dollars]  per  year;  and  of  the  enlisted  musicians 
of  the  band,  twelve  shall  each  receive  [thirty-four  dollars]  per 
month,  twelve  shall  each  receive  [twenty-five  dollars]  per  month, 
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and  the  remaining  sixteen  shall  each  receive  [seventeen  dollars] 
per  month,  and  each  of  the  aforesaid  enlisted  men  shall  also  be 
entitled  to  the  clothing,  fuel,  rations,  and  other  allowances  of  mu- 
sicians of  cavalry;  and  the  said  teacher  of  music,  the  band  ser- 
geant and  assistant  leader,  and  the  enlisted  musicians  of  the  band 
shall  be  entitled  to  the  same  benefits  in  respect  to  pay,  emoluments, 
and  retirement  arising  from  longevity,  re-enlistment,  and  length 
of  service  as  are,  or  may  hereafter  become,  applicable  to  other  offi- 
cers or  enlisted  men  of  the  Army.     (33  Stat.  853.) 

Act  July  29.  1861,  c.  24,  §  2,  12  Stat.  280.  Act  June  20,  1864,  c.  145.  § 
1,  13  Stat.  144.  Res.  July  2.  1864,  No.  68,  13  Stat  416.  Act  July  28.  1866. 
c  299,  §  7,  14  Stat.  333.  Act  March  3,  1869,  c.  124,  §  5,  15  Stat  318.  Act 
March  3,  1875,  c  131,  §§  9.  10,  18  Stat  419.  Act  March  3,  1877,  c.  109,  §§  2, 
3,  19  Stat  383.  Act  March  2,  1901,  c  804,  31  Stat  912.  Act  March  3,  1905, 
c  1404,  33  Stat.  853. 

This  section,  as  originally  enacted  in  the  Revised  Statutes,  provided  for 
a  band,  to  consist  of  one  band  leader  and  not  more  than  24  musicians,  ordi- 
narily to  be  stationed  at  the  MUitary  Academy.  The  pay  of  the  leader  was 
provided  for  by  R.  S.  §  1278,  and  of  the  musicians  by  R.  S.  §  1280.  Subse- 
quent provisions  for  a  teacher  of  music,  to  be  leader  of  the  band,  and  for  his 
pay,  and  the  pay  of  the  musicians,  were  made  by  Act  March  3,  1875,  c.  131, 
II  9,  10,  18  Stat  419,  and  Act  March  3,  1877,  c.  109,  ||  2.  3.  19  Stat.  383. 
All  these  provisions  were  superseded  by  the  amendment  of  this  section  and 
the  repeal  of  other  provisions  mentioned,  by  a  provision  of  Act  March  2,  1901, 
c  804,  cited  above.  This  section,  as  so  amended,  included  in  the  composition 
of  the  band  the  teacher  of  music,  who  was  to  be  the  leader,  and  40  enlisted 
musicians,  and  prescribed  their  pay,  allowances,  emoluments,  and  rights  as 
to  retirement  The  section  was  further  amended  to  read  as  set  forth  here 
by  a  provision  of  Act  March  3,  1905,  c.  1404.  last  cited  above. 

l%e  amendments  by  said  last-mentioned  act  consisted  in  adding  to  the  sec- 
tion the  provisions  for  *'one  enlisted  band  sergeant  and  assistant  leader."  and 
for  his  pay,  and  including  him  in  the  closing  provision  for  benefits  in  respect 
to  pay,  etc.,  arising  from  longevity,  re-enllstment,  and  length  of  service. 

The  words  of  this  section,  as  so  amended,  inclosed  in  brackets,  stating 
the  rates  of  pay  of  the  enlisted  band  sergeant  and  assistant  leader  and  of  the 
enlisted  musicians,  were  superseded  by  the  provisions  fixing  ini::rea8ed  rates, 
of  Act  May  28,  1908,  c.  214,  post,  |  2271. 

The  "band  at  the  United  States  Military  Academy"  was  included  in  the 
composition  of  the  Army  by  Act  Feb.  2,  1901,  c.  192,  |  1,  ante,  |  1717.  And 
see,  also,  ante,  |  1717a,  and  notes  thereunder. 

Cited    without    definite    applioatloiv 
Keppler  v.  U.  S.  (1892)  27  Ct  CI.  482. 

§  2271.  (Act  May  28,  1908,  c.  214.)     Band  and  field  musicians;  pay 
of  enlisted  men;   continuous  service  pay;    band  or  members 
thereof  and  field  musicians  not  to  compete  with  local  civilian 
musicians. 
For  pay  of  the  Military  Academy  band,  field  musicians,     *     * 
For  pay  of  military  band,  one  band  sergeant  and  assistant  leader, 
nine  hundred  dollars ; 

Twelve  enlisted  musicians,  at  forty-five  dollars  per  month,  six  thou- 
sand four  hundred  and  eighty  dollars ; 

Twelve  enlisted  musicians,  at  thirty-six  dollars  per  month,  five  thou- 
sand one  hundred  and  eighty- four  dollars ; 

Sixteen  enlisted  musicians,  at  thirty  dollars  per  month,  five  thousand 
seven  hundred  and  sixty  dollars ; 

********* 

For  pay  of  field  musicians :    One  sergeant,  six  hundred  dollars ; 
One  corporal,  two  hundred  and  fifty-two  dollars; 
Twenty-two  privates,  at  one  hundred  and  eighty  dollars  each,  three 
thousand  nine  hundred  and  sixty  dollars; 

********* 

Hereafter  the  monthly  pay  during  the  first  enlistment  of  enlisted 
men  of  the  band  and  field  musicians  of  the  United  States  Military 
Academy  shall  be  as  hereinbefore  stated,  and  the  continuous  service 
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pay  of  all  grades  shall  be  the  same  as  provided  in  the  Act  approved 
May  eleventh,  nineteen  hundred  and  eight,  entitled  "An  Act  making 
appropriation  for  the  support  of  the  Army  for  the  fiscal  year  ending 
June  thirtieth,  nineteen  hundred  and  nine :"  Provided,  That  the  band 
or  members  thereof  and  the  field  musicians  of  the  Military  Academy 
shall  not  receive  remuneration  for  furnishing  music  outside  the  limits 
of  the  military  reservation  when  the  furnishing  of  such  music  places 
them  in  competition  with  local  civilian  musicians.  (35  Stat.  431.) 
These  were  provisions  included  with  appropriations  for  pay  of  the  general 

army  service,  cavalry  and  artillery  detachment,  and  enlisted  men  on  detached 

service,  etc.,  in  the  Military  Academy  appropriation  act  for  the  fiscal  year 

1909,  cited  above. 
The  provisions  relating  to  continuous  service  pay  of  Act  May  11,  1908,  c 

163,  mentioned  in  the  last  paragraph  of  these  provisions,  are  set  forth  ante, 

8  2090. 
Similar  appropriations  for  pay  of  the  band  and  field  musicians  are  made 

by  the  subsequent  Military  Academy  appropriation  acts.     The  provisions  for 

the  fiscal  year  1917  were  by  Act  Aug.  11,  1916,  c.  314,  89  Stat ' 

§  2272.  (Act  June  20,  1890,  c.  437.)     Army  service  men.  Quarter- 
master's Department;   former  artillery  detachment. 

The  enlisted  men  known  as  the  artillery  detachment  at  West 
Point  shall  be  mustered  out  of  the  service  as  artillery-men  and 
immediately  re-enlisted  as  Army  service  men  in  the  Quartermaster's 
Department,  continuing  to  perform  the  same  duties  and  to  have  the 
same  pay,  allowances,  rights  and  privileges,  and  subject  to  the  rules, 
regulations  and  laws  in  the  same  manner  as  if  their  service  had  been 
continuous  in  the  artillery,  and  their  said  service  shall  be  considered 
and  declared  to  be  continuous  in  the  Army.     (26  Stat.  167.) 

This  was  a  proviso  annexed  to  the  appropriations  for  extra  pay  of  enlisted 
men,  in  the  Military  Academy  appropriation  act  for  the  fiscal  year  1891,  cited . . 
above. 

Further  provisions  relating  to  this  detachment  and  the  cavalry  detachment 
were  made  by  Act  Feb.  10,  1897,  c.  214,  post,  §  2273. 

The  annual  Military  Academy  appropriation  acts,  beginning  with  1897,  have 
made  appropriations  for  extra  duty  pay  to  the  enlisted  men  of  the  general 
Army  service  detachment.  The  provision  for  the  fiscal  year  1917  was  by  Act 
Aug.  11,  1916,  c.  314,  39  Stat 

No  part  of  the  moneys  appropriated  for  use  of  the  Quartermaster*8  Depart- 
ment was  to  be  used  in  payment  of  extra  duty  pay  for  the  Army  service  men 
in  the  Quartermaster's  Department  at  West  Point,  by  a  provision  of  Act 
March  2,  1907,  c.  2511,  post,  §  6767. 

Recent  Military  Academy  appropriation  acts,  besides  provisions  for  extra 
pay  of  the  enlisted  men  of  the  Army  service  detachment,  Quartermaster's  De- 
partment, contain  appropriations  for  pay  of  cavalry  detachment  and  for  pay 
of  artillery  detachment.  Such  provisions  for  the  fiscal  year  1917  were  by  Act 
Aug.  11,  1916,  c.  314,  39  Stat. 

Said  acts  also  contain  appropriations  for  extra  pay  of  enlisted  men  employed 
in  various  capacities  at  the  Academy.  The  provisions  for  the  fiscal  year 
1917  were  by  Act  Aug.  11,  1916,  c.  314,  39  Stat  A  proviso  annexed  to 
such  provisions  in  some  of  the  previous  acts,  that  such  extra  pay  should  not 
be  paid  to  any  enlisted  man  who  received  extra  duty  pay  under  existing  laws 
or  Army  regulations,  was  not  contained  in  the  more  recent  acts. 

The  Secretary  of  War  was  authorized  and  directed  to  cause  to  be  enlisted 
for  clerical  service  and  messenger  duty  at  the  various  headquarters  of  the 
Army  and  at  West  Point  a  corps  of  men,  not  to  exceed  170,  by  Act  July  29, 
1886,  c.  810,  24  Stat.  167.  This  act  was  repealed  by  Act  Aug.  6,  1894,  c.  228, 
28  Stat.  233. 

§  2273.  (Act  Feb.  10,  1897,  c.  214.)     General  Army  service,  Quar- 
termaster's Department,  and  cavalry  detachment;,  nimiber  of 
enlisted  men;  no  increase  of  Army. 
The  detachments  of  enlisted  men  at  the  Military  Academy,  here- 
tofore designated  as  the  general  army  service   (Quartermaster's 
Department),  and  the  cavalry  detachment,  shall  be  fixed  at  such 
numbers,  not  exceeding   two   hundred  and  fifteen    enlisted   men 
in  both  detachments,  as  in  the  opinion  of  the  Secretary  of  War  the 
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necessities  of  the  public  seryice  may  from  time  to  time  require ;  but 
the  number  of  enlisted  men  of  the  Army  shall  not  be  increased  on 
account  of  this  proviso  or  the  two  preceding  paragraphs  of  this 
Act.    (29  Stat.  519.) 

This  was  a  proviso  annexed  to  the  appropriations  for  pay  of  the  general 
Army-service  men,  and  of  the  cavalry  detachment,  which  were  the  "two  pre- 
ceding paragraphs  of  this  act,"  referred  to  therein,  in  the  Military  Academy 
appropriation  act  for  the  fiscal  year  1898,  cited  above. 

The  detachment  of  Army  service  men,  referred  to  in  this  act,  was  provided 
for  by  Act  June  20,  1890,  c.  437,  ante,  §  2272. 

The  detachments  were  included  in  the  composition  of  the  Army  by  Act  Feb. 
2,  1901,  c.  192,  §  1,  ante,  §  1717.  And  see,  also,  ante,  §  1717a,  and  notes 
thereunder. 

Previous  provisions  relating  to  the  number  of  enlisted  men  in  the  general 
Army  service  detachment  and  the  cavalry  detachment  were  made  by  Act  July 
26,  1894.  c.  167,  28  Stat.  151,  Act  Jan.  16,  1895,  c.  29,  28  Stat.  627,  and  Act 
March  6,  1896,  c.  48,  29  Stat.  48. 

Provisions  authorizing  an  engineer  detachment,  and  prescribing  the  num- 
ber of  which  it  should  consist,  were  made  by  Act  Aug.  9,  1912,  c.  275,  post,  § 
2278. 

§  2274.  (Act  Aug.  9,  1912,  c.  275.)  Engineer  detachment;  com- 
position ;  pay  and  allowances ;  no  increase  of  Army. 

Hereafter  there  shall  be  maintained  at  the  United  States  Mili- 
tary Academy  an  engineer  detachment,  which  shall  consist  of  one 
first  sergeant,  one  quartermaster  sergeant,  eight  sergeants,  ten  cor- 
porals, two  cooks,  two  musicians,  thirty-eight  first-class  privates, 
and  thirty-eight  second-class  privates ; 

*  *  Provided,  That  the  enlisted  men  of  said  detachment  shall 
receive  the  same  pay  and  allowances  as  are  now  or  may  be  here- 
after authorized  for  corresponding  grades  in  the  battalions  of  engi- 
neers :  Provided  further.  That  nothing  herein  shall  be  so  construed 
as  to  authorize  an  increase  in  the  total  number  of  enlisted  men  of 
the  Army  now  authorized  by  law.    (37  Stat.  254.) 

These  were  provisions  of  the  Military  Academy  appropriation  act  for  the 
fiscal  year  1913,  cited  above. 

A  previous  provision  relating  to  the  pay  and  allowances  of  the  acting  first 
sergeant  of  the  detachment  of  engineers,  made  by  Act  March  3,  1911,  c.  207, 
36  Stat  1019,  was  superseded  by  these  provisions  of  this  act 

§  2275.  (R.  S.  §  1341.)     Non-commissioned  officer,  etc. 

The  non-commissioned  officer  in  charge  of  mechanics  and  other  la- 
bor at  the  Military  Academy,  the  soldier  acting  as  clerk  in  the  adju- 
tant's office,  and  the  four  enlisted  men  in  the  philosophical  and  chem- 
ical departments  and  lithographic  office,  shall  receive  fifty  dollars  a 
year  additional  pay. 

Act  April  23,  1856,  c.  19,  §  2,  11  Stat  5. 

The  detail  of  a  commissary-sergeant  was  authorized  by  a  provision  of  Act 
June  30,  1882,  c  255,  post,  §  2276. 

Provisions  relating  to  particular  detachments  of  enlisted  men  for  duty  at 
the  Academy  were  made  by  Act  June  20,  1890,  c.  437,  Act  Feb.  10,  1897,  c. 
214,  and  Act  Aug.  9,  1912,  c.  275,  ante,  §§  2272,  2273,  and  post,  §  2278. 

A  provision  for  extra-duty  pay  to  the  overseer  of  the  waterworks,  when 
he  is  a  soldier  detailed  to  that  duty,  was  made  by  Act  March  2,  1901,  c.  804, 
post,  §  2277. 

Besides  those  mentioned  in  this  section,  the  recent  Military  Academy  ap- 
propriation acts  make  appropriations  for  extra  pay  of  numerous  enlisted 
men  employed  as  clerks  and  in  various  other  ways  particularly  specified.  The 
provisions  for  the  fiscal  year  1917,  were  by  Act  Aug.  11,  1916,  c.  314,  39 
8tat 

A  proviso,  accompanying  such  appropriations  for  extra-duty  pay,  that  the  ex- 
tra pay  should  not  be  paid  to  any  enlisted  man.  who  received  extra-duty  un- 
der existing  laws  or  Army  regulations,  was  repeated  in  the  successive  acts 
down  to  that  for  the  fiscal  year  1913,  Act  Aug.  9,  1912,  c  275,  37  Stat  255, 
bat  is  not  continued  in  the  more  recent  acts. 
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§  2276.  (Act  June  30,  1882,  c.  255.)     Commissary-sergeant. 

The  Secretary  of  War  is  hereby  autftorized  to  detail  a  commis- 
sary-sergeant to  act  as  assistant  to  the  commissary  of  cadets.  (22 
Stat.  123.) 

This  was  a  provision  of  the  Military  Academy  appropriation  act  for  the 
fiscal  year  1883,  cited  above. 

The  detail  of  an  officer  as  quartermaster  and  commissary  was  authorized 
by  a  provision  of  Act  Aug.  7,  1876,  c.  225,  ante,  §  2218. 

The  present  manager  of  the  cad^t  store  may,  after  40  years'  service  as 
clerk,  etc.,  be  retired  with  the  pay  of  a  retired  pay  clerk,  Quartermaster 
Gorp.s.  of  the  same  period  of  service,  by  a  provision  in  Act  Aug.  11,  1916, 
c  314,  39  Stat. 

§  2277.  (Act  March  2,  1901,  c.  804.)  Overseer  of  waterworks;  ex- 
tra pay. 
For  waterworks:  *  *  That  from  the  foregoing  appropriations 
for  waterworks,  or  from  any  appropriation  that  may  hereafter  be  made 
for  waterworks,  a  sum  not  to  exceed  seventy-five  cents  per  day  may 
be  paid  as  extra-duty  pay  to  the  overseer,  when  such  overseer  is  a 
soldier  detailed  for  that  duty.    (31  Stat.  920.) 

This  was  a  proviso  annexed  to  an  appropriation  for  waterworks  in  the 
Military  Academy  appropriation  act  for  the  fiscal  year  1902,  cited  above. 

The  provision  of  this  act  was  repeated  in  the  MiUtary  Academy  appropria- 
tion act  for  the  fiscal  year  lOaS,  Act  June  28, 1902,  c.  1300,  32  Stat.  418,  but 
was  omitted  from  subsequent  similar  acts,  and  in  each  of  them  an  appropria- 
tion was  made,  under  the  heading  "Pay  of  Civilians,*'  for  an  overseer  of  the 
waterworks.  The  provision  for  the  fiscal  year  1917  was  by  Act  Aug.  11, 
1916,  c.  314,  39  Stat 

§  2278.  (Act  Aug.  9,  1912,  c.  275.)  Sale  of  instruments,  apparatus, 
etc.,  or  materials  not  needed  or  not  serviceable,  and  disposi* 
tion  of  proceeds. 

When  any  instrument,  apparatus,  implements,  or  materials  which 
have  been  heretofore  or  may  hereafter  be  purchased  or  acquired 
for  the  use  of  any  department  of  instruction  or  for  the  maintenance 
and  operation  of  the  waterworks  are  no  longer  needed  or  are  no 
longer  serviceable  they  may  be  sold  in  such  manner  as  the  super- 
intendent may  direct  and  the  proceeds  credited  to  the  appropria- 
tion for  the  department  or  the  waterworks  for  which  they  were 
purchased  or  acquired.    (37  Stat.  260.) 

This  was  a  proviso  annexed  to  an  appropriation  for  purchase  of  surveying 
instruments  in  the  Military  Academy  appropriation  act  for  the  fiscal  year 
1913,  cited  above. 

Recent  Military  Academy  appropriation  acts  contain  a  provision  that  all 
technical,  and  scientific  supplies  for  the  departments  of  instruction  of  the 
academy  shall  be  purchased  by  contract  or  otherwise,  as  the  Secretary  of  War 
may  deem  best  The  provision  for  the  fiscal  year  1917  was  by  Act  Aug.  11, 
1916,  c.  314,  39  Stat 

§  2279.  (Act  May  1,  1888,  c.  212.)  Contingent  fund;  rent  of  hotel, 
etc. 

That  all  funds  arising  from  the  rent  of  the  hotel  on  Academy 
grounds,  and  other  incidental  sources,  from  and  after  this  date  be, 
and  are  hereby,  made  a  special  contingent  fund,  to  be  expended  un- 
der the  supervision  of  the  Superintendent  of  the  Academy,  and  that 
he  be  required  to  account  for  the  same  annually,  accompanied  by 
proper  vouchers  to  the  Secretary  of  War.    (25  Stat.  112.) 

This  was  a  provision  of  the  Military  Academy  appropriation  act  for  the 
fiscal  year  1889,  cited  above. 

Proceeds  of  sales  of  gas  were  to  be  paid  into  the  fund,  by  a  provision  of 
Act  March  1,  1893,  c.  186,  post,  §  2280. 

§  2280.  (Act  March  1,  1893,  c.  186.)     Contingent  fund;    proceeds 
of  sales  of  gas. 
That  all  proceeds  of  sales  of  gas  be  paid  into  the  post  fund.    (27 
Stat.  520.) 

This  was  a  proviso  annexed  to  in  appropriation  for  pay  of  the  superintend- 
ent of  gas  works  in  the  MiUtary  Academy  appropriation  act  for  the  fiscal  year 
1894,  cited  above. 
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§  2280a.  (Act  March  4,  1915,  c.  146.)  Wharfage  dues  for  use  of 
wharf  and  ferry  slip. 
The  Secretary  of  War  is  authorized  to  have  collected  from  vessels 
using  the  wharf  and  ferry  slip  at  West  Point,  New  York,  such 
wharfage  dues  as  he  may  deem  just,  reasonable,  and  necessary,  the 
same  to  be  paid  at  the  time  of  landing  to  the  post  quartermaster  or 
his  authorized  agent.    (38  Stat.  1137.) 

This  was  a  provision  of  the  Military  Academy  appropriation  act  for  the 
fiscal  year,  1916,  cited  above. 

§  2281.  (Act  July  23,  1892,  c.  237,  §  6.)     Memorial  Hall;  purposes; 
selection  of  objects  therefor. 

The  memorial  hall  to  be  erected  under  the  provisions  of  this  act 
shall  be  a  receptacle  of  statues,  busts,  mural  tablets,  and  portraits 
of  distinguished  and  deceased  officers  and  graduates  of  the  Military 
Academy,  of  paintings  of  battle  scenes,  trophies  of  war,  and  such 
other  objects  as  may  tend  to  give  elevation  to  the  military  pro- 
fession ;  and  to  prevent  the  introduction  of  unworthy  subjects  mto 
this  hall  the  selection  of  each  shall  be  made  by  not  less  than  two- 
thirds  of  the  members  of  the  entire  academic  board  of  the  United 
States  Military  Academy,  the  vote  being  taken  by  ayes  and  nays 
and  to  be  so  recorded.    (27  Stat.  263.) 

This  section  was  part  of  an  act  to  accept  a  bequest  made  by  General  George 
W.  Cnilum  for  the  erection  of  a  memorial  hall  at  West  Point,  and  to  carry  the 
terms  and  conditions  of  the  same  into  execution,  cited  above. 

Other  sections  of  the  act  accepted  the  bequest  mentioned,  created  a  Board 
of  Trustees  of  the  Memorial  Hall,  provided  for  the  erection  of  a  suitable 
structure  for  the  purpose  and  the  expenditure  of  the  funds  from  the  bequest 
therefor,  and  for  the  transfer  of  the  building  after  its  construction  to  the  Goy- 
emment. 

§  2282.  (Act  July  8,  1898,  c.  636.)  Buildings  for  religious  worship. 
The  Secretary  of  War,  in  his  discretion,  may  authorize  the  erec- 
tion of  a  building  for  religious  worship  by  any  denomination,  sect, 
or  religion  on  the  West  Point  Military  Reservation:  Provided, 
That  the  erection  of  such  building  will  not  interfere  with  the  uses 
of  said  reservation  for  military  purposes.  Said  building  shall  be 
erected  without  any  expense  whatever  to  the  Government  of  the 
United  States,  and  shall  be  removed  from  the  reservation,  or  its 
location  changed  by  the  denomination,  sect,  or  religious  body 
erecting  the  same  whenever,  in  the  opinion  of  the  Secretary  of 
War,  public  or  military  necessity  shall  require  it,  and  without  com- 
pensation for  such  building  or  any  other  expense  whatever  to  the 
Government.    (30  Stat.  722.) 

This  was  an  act  entitled  "An  act  to  authorize  the  Secretary  of  War  to  ex- 
ercise a  discretion  in  certain  cases." 

Notes  of  Dooisions 

Roman  Catheiio  chapel.— Prior  to  the  the  military  reseryation  at  West  Point 

enactment  of  this  section  it  was  held  for  its   use  in  perpetuity   by   Roman 

that  the  Secretary  of  War  had  no  pow-  Catholics.     (1897)  21  Op.  Atty.  Gen. 

er  to  accept  for  the  goYemment  a  do-  537. 
nation  of  a  building  to  be  erected  upon 
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CHAPTER  FOUR  A 
Military  Instruction  in  Educational  Institutions 

This  chapter,  inserted  here  as  additional  to  the  original  chapters  of  Title 
XIV  of  the  Revised  Statutes,  includes  the  provisions  for  the  detail  of  officers 
and  retired  officers  of  the  Army  and  Navy  to  certain  educational  institutions, 
as  officers,  professors,  or  instructors  in  military  drill  and  tactics  therein,  and 
for  the  issue  of  ordnance  and  ordnance  stores  to  such  institutions,  made  by 
R.  S.  §§  1225,  12(50,  and  various  acts  amending  R.  S.  J  1225,  or  otherwise 
relating  to  such  details,  etc. 
Sec.  Sec. 

2283.  Officers  and  arms  for  colleges  and  tion;    details  of  retired  officers; 

other  educational  institutions.  compensation. 

2284.  Detail  of  retired  officers  as  pro-      2291.  Ordnance  and  ordnance  stores  for 

fessors  in  colleges.  schools. 

2285.  Detail  on  application  of  college,      2292.  Officers    for    educational    institu- 

etc.  tion;    details  of  retired  officers 

2286.  Officers    for   educational    institu-  and  noncommissioned  officers  as 

tions;    increase  of  number.  instructors  in  military  drill  and 

2287.  Officers    for    educational    institu-  tactics  in  schools. 

tions;  increase  of  number;  quali-  2293.  Officers    for    educational    institu- 

fications;    term  of  service;    de-  tions;   details  of  retired  officers 

tails  of  retired  officers.  and    noncommissioned    officers; 

2288.  Officers    for    educational    institu-  compensation. 

tion;    details  of  retired  officers.      2294.  Ordnance  and  ordnance  stores  for 

2289.  Officers    for    educational    institu-  schools. 

tion;    details  of  retired  officers  2295.  Officers    for    educational    institu- 

as  instructors  in  military  drill  tions;  details  of  retired  officers; 

and  tactics  in  schools.  compensation. 

2289a.  Military  equipment  and  instruc-  2295a.  Sales  to  educational  institutions 

tors  at  other  schools  and  col-  to  which  officers  of  Army  are 

leges.  detailed,    of   stores,    supplies, 

2290.  Officers    for   educational    institn-  etc 

§  2283.  (R.  S.  §  1225,  as  amended,  Act  July  5,  1876,  c.  167,  Act 
July  5,  1884,  c.  217,  and  Act  Sept.  26,  1888,  c.  1037.)  Officers 
and  arms  for  colleges  and  other  educational  institutions. 

The  President  may,  upon  the  application  of  any  established  mili- 
tary institute,  seminary  or  academy,  college  or  university,  within 
the  United  States  having  capacity  to  educate  at  the  same  time  not 
less  than  one  hundred  and  fifty  male  students,  detail  an  officer  of  the 
Army  or  Navy  to  act  as  superintendent,  or  professor  thereof;  but 
the  number  of  officers  so  detailed  shall  not  exceed  fifty  from  the 
Army,  and  ten  from  the  Navy,  being  a  maximum  of  sixty,  at  any 
time,  and  they  shall  be  apportioned  throughout  the  United  States, 
first,  to  those  State  institutions  applying  for  such  detail  that  are 
required  to  provide  instruction  in  military  tactics  under  the  provi- 
sions of  the  act  of  Congress  of  July  second,  eighteen  hundred  and 
sixty-two,  donating  lands  for  the  establishment  of  colleges  where 
the  leading  object  shall  be  the  practical  instruction  of  the  industrial 
classes  in  agriculture  and  the  mechanic  arts,  including  military  tactics ; 
and  after  that,  said  details  to  be  distributed,  as  nearly  as  may  be  prac- 
ticable, according  to  population.  The  Secretary  of  War  is  authorized 
to  issue,  at  his  discretion  and  under  proper  regulations  to  be  prescribed 
by  him,  out  of  ordnance  and  ordnance  stores  belonging  to  the 
Government,  and  which  can  be  spared  for  that  purpose,  such  number 
of  the  same  as  may  appear  to  be  required  for  military  instruction  and 
practice  by  the  students  of  any  college  or  university  under  the  pro- 
visions of  this  section,  and  the  Secretary  shall  require  a  bond  in  each 
case,  in  double  the  value  of  the  property,  for  the  care  and  safe  keeping 
thereof,  and  for  the  return  of  the  same  when  required:  Provided, 
That  nothing  in  this  act  shall  be  so  construed  as  to  prevent  the  detail 
(3920) 
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of  officers  of  the  Engineer  Corps  of  the  Navy  as  professors  in  scientific 
schools  or  colleges  as  now  provided  by  act  of  Congress  approved  Feb- 
ruary twenty-sixth,  eighteen  hundred  and  seventy-nine,  entitled  "An 
act  to  promote  a  knowledge  of  steam-engineering  and  iron-ship  build- 
ing among  the  students  of  scientific  schools  or  colleges  in  the  United 
States;"  and  the  Secretary  of  War  is  hereby  authorized  to  issue 
ordnance  and  ordnance  stores  belonging  to  the  Government  on  the 
terms  and  conditions  hereinbefore  provided  to  any  college  or  university 
at  which  a  retired  officer  of  the  Army  may  be  assigned  as  provided  by 
section  twelve  hundred  and  sixty  of  the  Revised  Statutes. 

Act  July  28,  1866,  c.  299,  §  26,  14  Stat.  336.  Res.  May  4,  1870,  No.  40, 
16  Stat.  373.  Act  July  5,  1876,  c.  167.  19  Stat.  74.  Act  July  5,  1884,  c. 
217,  23  Stat.  108.    Act  Sept  26,  1888,  c.  1037,  25  Stat.  491. 

This  section,  as  enacted  in  the  Revised  Statutes,  authorized  the  detail,  to 
certain  colleges  or  universities,  of  oflScers  of  the  Army,  to  act  as  president, 
superintendent,  or  professor  thereof,  not  to  exceed  twenty,  increased  to  thirty 
by  amendment  by  Act  July  5,  1876,  c.  167,  and  to  forty  by  Act  July  5,  1884, 
c.  217,  cited  above,  and  authorized  the  issue  of  small  arms  or  field  artillery 
for  military  instruction  and  practice  by  the  students.  It  was  further  amend' 
ed,  to  read  as  set  forth  here,  by  section  1  of  Act  Sept.  26,  1888,  c.  1037, 
cited  above;  and  section  2  of  that  act  repealed  Rev.  St.  §  1225,  as  amended 
by  Act  July  5,  1884,  and  all  acts  and  parts  of  acts  inconsistent  with  that  act, 
saving,  however,  all  acts  and  things  done  under  such  amended  section. 

Later  amendments,  not  changing  the  language  of  the  section,  but  increasing 
the  number  of  oflBcers  who  may  be  so  detailed,  with  additional  provisions,  are 
set  forth  post,  §§  2286,  2287.  The  detail  of  retired  officers  of  the  Army  and 
Navy,  as  instructors  in  military  drill  and  tactics  in  schools,  was  authorized,  as 
a  further  amendment  of  this  section,  by  Act  Feb.  26,  1901,  c.  607,  post,  § 
2291,  and  additional  details  of  retired  officers  and  noncommissioned  officers  of 
the  Army  and  Navy  were  permitted,  by  another  further  amendment  of  this 
section,  by  Act  April  21,  1904,  c.  1403.  post,  f  2294. 

Provisions  for  the  detail  of  retired  officers  of  the  Army,  on  their  own  appli- 
cation, to  serve  as  professors  in  colleges,  were  also  made  by  R.  S.  §  1260, 
post,  I  2284,  which  was  amended  to  provide  that  such  officers  should  be  allow- 
ed no  additional  compensation,  by  Act  Feb.  27,  1877,  c.  69,  19  Stat  243,  and 
is  referred  to  in  the  proviso  to  this  section  as  amended.  Thereafter  such  de- 
tail was  authorized  on  the  application  of  a  college,  university,  etc.,  and  the 
officer  was  allowed  to  receive  from  the  institution  the  difference  between  his 
retired  and  full  pay,  but  not  any  additional  pay  or  allowance  from  the  United 
States.  Act  May  4,  1880,  c  81,  §  1,  post,  §  2285.  The  detail,  under  this  sec- 
tion, also,  of  officers  on  the  retired  list  of  the  Army,  on  their  own  applica- 
tion,—when  so  detailed  to  receive  full  pay,— was  provided  for  by  Act  Nov. 
3,  1893,  c.  13,  post,  §  2287;  but  that  act  was  not  to  be  construed  to  prevent 
the  detail  of  such  officers  under  R.  S.  §  1260,  Act  May  4,  1880,  c.  81,  §  1, 
mentioned  above,  nor  the  issue  of  ordnance  and  ordnance  stores,  under  this 
section  as  amended,  to  the  institutions  at  which  retired  officers  may  be  so 
detailed.     Act  Aug.  6,  1894,  c.  228,  post,  §  2288. 

Provisions  for  the  detail  of  officers  from  the  Engineer  Corps  of  the  Navy 
as  professors  in  scientific  schools  and  colleges,  referred  to  in  the  proviso  to 
this  section  as  amended,  had  been  enacted  before  the  amendatory  act,  by  Act 
Feb.  26,  1879,  c.  105,  post,  §  2765. 

Provisions  for  the  detail  of  retired  officers  of  the  Navy  or  Marine  Corps  as 
teachers  or  professors  in  schools  or  colleges  were  made  by  Act  March  2,  1895, 
c  186,  post,  §  2766. 

Provisions  for  the  detail  of  officers  of  the  Navy  as  superintendents  of  or 
instructors  in  nautical  schools  were  made  by  Act  March  4,  1911,  c.  265, 
post,  §{  2762-2764,  superseding  previous  provisions  of  the  same  hature  of  Act 
June  20,  1874,  c.  339,  18  Stat.  121.  and  Act  March  3,  1881,  c.  141,  21  Stat 
605. 

The  Secretary  of  War  was  authorized  to  detail  commissioned  and  non- 
commissioned officers  and  to  supply  arms,  tentage,  and  equipment  to  schools 
kad  colleges  having  a  course  of  military  training  prescribed  by  him,  by  Act 
June  3,  1916,  c.  134,  §  56,  post,  $  2289a. 

The  sale  for  cash,  for  the  use  of  military  students,  of  stores,  supplies,, 
material  of  war,  and  military  publications  under  such  rules  as  the  Secre- 
tary of  War  may  prescribe,  was  authorized  by  Act  July  17,  1914,  c.  149^ 
post,  {  2295a. 

Provisions  for  the  establishment  and  maintenance  in  civil  educational  insti- 
tutions of  a  Reserve  Officers*  Training  Corps,  to  consist  of  a  senior  division 
organized  at  universities  and  colleges  requiring  four  years  of  collegiate 
study  for  a  degree,  including  state  universities  and  those  state  institutions 
required  to  provide  instruction  in  military  tactics  under  Act  July  2,  1862,  c* 
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130,  {  4,  post,  §  8870,  and  a  junior  division,  organixed  at  all  other  pablic  or 
private  educational  institutions,  and  at  other  educational  institutions,  were 
made  by  Act  June  3,  1916,  c.  134.  §§  40-50,  ante,  §S  1881d-1881n. 

Details  of  officers  of  the  Army,  either  retired  or  active,  not  above  the 
grade  of  colonel,  for  duty  as  professors  and  assistant  professors  of  military 
science  and  tactics  at  institutions  having  one  or  more  units  of  the  Reserve 
Officers'  Training  Corps,  are  provided  for  by  Act  June  3,  1916,  c.  134,  §  45, 
ante,  {  1881L 

The  wearing  of  the  duly  prescribed  uniform  of  the  United  States  Army, 
Navy,  or  Marine  Corps,  or  any  distinctive  part  of  such  uniform,  or  a  uniform 
similar  in  any  part  to  a  distinctive  part  of  said  duly  prescribed  uniforms,  by 
any  person  not  an  officer  or  enlisted  man  of  the  United  States  Army,  Navy,  or 
Marine  Corps,  was  prohibited  by  Act  June  3,  1916,  c.  134,  §  125,  ante,  § 
1949a.  Said  prohibition  was  not  to  be  construed  to  prevent  the  instructors 
and  members  of  the  duly  organized  cadet  corps  of  a  state  university,  state 
college,  or  public  high  school,  offering  a  regular  course  in  military  instruc- 
tion, from  wearing  the  uniform  duly  prescribed  by  the  authorities  of  such 
university,  etc.,  nor  to  prevent  the  instructors  and  members  of  the  duly 
organized  cadet  corps  of  any  other  institution  of  learning,  offering  a  regular 
course  in  military  instruction,  and  at  which  an  officer  or  enlisted  man  of  the 
army,  etc.,  is  lawfully  detailed  for  duty  as  instructor  in  military  science  and 
tactics,  from  wearing  the  uniform  duly  prescribed  by  the  authorities  of  such 
institution  of  learning,  by  a  proviso  annexed  to  said  section.  Said  section, 
in  a  further  proviso,  provides  that  the  uniforms  worn  by  instructors  and 
members  of  cadet  corps  referred  to  above  shall  include  some  distinctive  mark 
or  insignia  to  be  prescribed  by  the  Secretary  of  War  to  distinguish  such 
uniforms  from  the  uniforms  of  the  United  States  Army,  Navy,  and  Marine 
Corps,  and  that  said  instructors  and  members  of  cadet  corps  shall  not  wear 
the  insignia  of  rank  prescribed  to  be  worn  by  officers  of  the  United  States 
Army,  Navy,  or  Marine  Corps,  or  any  insignia  of  rank  similar  thereto. 

Notes  of  Deoisions 

See  notes  to  §  2287,  post 

§  2284.  (R  S.  §  1260,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 

Detail  of  retired  officers  as  professors  in  colleges. 
Any  retired  officer  may,  on  his  own  application,  be  detailed  to 
serve  as  professor  in  any  college.     But  while  so  serving,  such  officer 
shall  be  allowed  no  additional  compensation. 

Act  July  15,' 1870,  c  294,  |  23,  16  Stat  320.  Act  Feb.  27,  1877,  c  69,  8  1, 
19  Stat  242. 

This  section,  as  enacted  in  the  Revised  Statutes,  contained  only  the  first 
sentence,  authorizing  details.  The  second  sentence,  beginning  with  the  words 
**But  while  so  serving,"  was  added  by  amendment  by  Act  Feb.  27,  1877,  c 
69, 1 1,  cited  above. 

Provisions  for  detail  of  retired  officers  on  the  application  of  a  college,  uni- 
versity, etc.,  to  act  as  president,  superintendent,  or  professor  thereof,  were 
made  by  Act  May  4,  1880,  c.  81,  S  1,  Post,  §  2285. 

Various  acts  amendatory  of  and  subsequent  to  R.  S.  S  1225,  ante,  §  2283, 
which  provided  for  details  for  similar  purposes  of  officers  in  active  service,  con- 
tained provisions  relating  to  the  detail  of  retired  officers,  also,  for  service  at 
certain  educational  institutions  as  professors  and  instructors  therein.  Such 
provisions  are  either  incorporated  into  R.  S.  §  1225,  as  set  forth  ante,  |  2283, 
or  are  set  forth  post,  §§  2291,  2294.    See  notes  to  said  §  2283,  ante. 

The  detail  of  officers  under  this  section  is  not  to  be  prevented  or  restricted 
by  construction  of  Act  Nov.  3,  1893,  c.  18,  post,  |  2287,  under  a  proviso  to 
that  effect  in  Act  Aug.  6,  1894,  c.  228,  post,  |  2288. 

Provisions  prescribing  the  pay  of  retired  officers  above  the  grade  of  major 
assigned  to  active  duty  were  made  by  Act  March  2,  1905,  c.  1307,  and  Act 
June  12,  1906,  c  3078,  ante,  ||  2080,  2081. 

Notoa  of  Deoisioiui 

Additional    oompeii8atlon.^-a?hifl   sec-         Cited    without    definite    appiioation, 

tion  refers  to  additional  compensation  U.  S.  v.  Tyler  (1881)  105  U.  S.  244, 
from  the  United  States,  not  from  the  246,  26  L.  Ed.  985;  Badeau  v.  U.  S. 
coUeges.  (1893)  20  Op.  Atty.  Gen.  (1889)  9  Sup.  Ct  579,  581,  130  tJ. 
687.  S.  439,  32  L.  Ed.  997;  Murphy  v.  Same 

(1903)  38  Ct  CL  511. 

§  2285.  (Act  May  4,  1880,  c.  81,  §  1.)     Detail  on  application  of  col- 
lege, etc. 
Upon  the  application  of  any  college,  university,  or  institution  of 
learning  incorporated  under  the  laws  of  any  State  within  the  United 
(3922)  . 
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States,  having  capacity  at  the  same  time  to  educate  not  less  than 
one  hundred  and  fifty  male  students,  the  President  may  detail  an 
officer  of  the  Army  on  the  retired  list  to  act  as  president,  superintend- 
ent, or  professor  thereof ;  and  such  officer  may  receive  from  the  in- 
stitution to  which  he  may  be  detailed  the  difference  between  his  re- 
tired and  full  pay,  and  shall  not  receive  any  additional  pay  or  allow- 
ance from  the  United  States.     (21  Stat.  113.) 

This  was  a   provision  of  the  Army  appropriation  act  for  the  fiscal  year 
1881,  cited  above. 

§  2286.  (Act  Jan.  13,  1891,  c.  70.)  Officers  for  educational  institu- 
tions ;  increase  of  number. 
That  section  twelve  hundred  and  twenty-five  of  the  Revised  Stat- 
utes, concerning  details  of  officers  of  the  Army  and  Navy  to  edu- 
cational institutions,  be,  and  the  same  is  hereby,  amended  so  as  to 
permit  the  President  to  detail,  under  the  provisions  of  said  act, 
not  to  exceed  seventy-five  officers  of  the  Army  of  the  United 
States;  and  the  maximum  number  of  officers  of  the  Army  and 
Navy  to  be  detailed  at  any  one  time  under  the  provision  of  the 
act  passed  September  twenty-sixth,  eighteen  hundred  and  eighty- 
eight,  amending  said  section  twelve  hundred  and  twenty-five  of  the 
Revised  Statutes,  is  hereby  increased  to  eighty-five :  Provided,  That 
no  oflicer  sliall  be  detailed  to  or  maintained  at  any  of  the  educational 
institutions  mentioned  in  said  act  where  instruction  and  drill  in  mili- 
tary tactics  is  not  given:  Provided  further,  That  nothing  in  this 
act  shall  be  so  construed  as  to  prevent  the  detail  of  officers  of  the 
Engineer  Corps  of  the  Navy  as  professors  in  scientific  schools  or 
colleges  as  now  provided  by  Act  of  Congress  approved  February 
twenty-sixth,  eighteen  hundred  and  seventy-nine,  entitled  "An  act  to 
promote  a  knowledge  of  steam-engineering  and  iron  shipbuilding 
among  the  students  of  scientific  schools  or  colleges  in  the  United 
States."     (26  Stat.  716.) 

This  was  an  act  to  amend  R.  S.  §  1225,  concerning  details  of  officers  of  the 
Army  and  Navy  to  educational  institutions. 

R.  S.  §  1225,  as  amended  by  Act  Sept  26,  1888,  c.  1037,  §  1,  mentioned  in 
this  Act,  is  set  forth  ante,  §  2283.     See  notes  to  said  section. 

Act  Feb.  26,  1879,  c  105,  mentioned  in  the  last  proviso  to  this  section,  is 
set  forth  post,  §  2765. 

A  further  increase  of  the  number  of  officers  to  be  detailed  was  authorized 
by  Act  Nov.  3,  1893,  c.  13,  post.  §  2287. 

§  2287.  (Act  Nov.  3,  1893,  c.  13.)  Officers  for  educational  institu- 
tions; increase  of  number;  qualifications;  term  of  service; 
details  of  retired  officers. 
That  section  twelve  hundred  and  twenty-five  of  the  Revised 
Statutes,  concerning  details  of  officers  of  the  Army  and  Navy  to 
educational  institutions,  be,  and  the  same  is  hereby,  amended  so 
as  to  permit  the  President  to  detail  under  the  provisions  of  said 
act  not  to  exceed  one  hundred  officers  of  the  Army  of  the  United 
States;  and  no  officer  shall  be  thus  detailed  who  has  not  had  five 
years  service  in  the  Army  and  no  detail  to  such  duty  shall  extend  for 
more  than  four  years  and  officers  on  the  retired  list  of  the  Army 
may  upon  their  own  application  be  detailed  to  such  duty  and  when 
so  detailed  shall  receive  the  full  pay  of  their  rank;  and  the  maxi- 
mum number  of  officers  of  the  Army  and  Navy  to  be  detailed  at  any 
one  time  under  the  provisions  of  the  act  approved  January  thir- 
teenth, eighteen  hundred  and  ninety-one,  amending  section  twelve 
hundred  and  twenty-five  of  the  Revised  Statutes  as  amended  by  an 
act  approved  September  twenty-sixth,  eighteen  hundred  and  eighty- 
eight,  is  hereby  increased  to  one  hundred  and  ten.     (28  Stat.  7.) 

This  act  was  entitled  "An  act  to  increase  the  number  of  officers  of  the  Army 
to  be  detailed  to  coliegea*' 

R.  S.  §  1225,  as  amended  by  Act  Sept  26.  1888,  c  1037,  §  1,  mentioned 
in  this  Act,  is  set  forth  ante,  |  2283.     See  notes  to  said  section. 
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Provisions  restricting  the  constrnction  of  this  act  in  regard  to  the  detail 
of  retired  officers  of  the  Army  under  the  provisions  of  R.  S.  §  1260,  and  Act 
May  4,  1880,  c.  81,  ante,  §S  2284,  2285,  and  the  issue  of  ordnance  and  ordnance 
stores  to  institutions  at  which  retired  officers  may  be  so  detailed,  were  made 
by  Act  Aug.  6,  1894,  c.  228,  post.  §  2288. 

This  act  was  further  amended  by  a  provision  of  Act  March  3,  1909,  c.  252, 
post,  §  2295. 

Notei  of  Deoisions 

Discretion  as  to  datailw— It  is  within  tive  or  retired  lists.     (1893)   20  Op. 

the  discretion  of  the  President  to  make  Atty.  Gen.  687. 

the  detaU  of  officers  of  the  army  for  t^^iii  of  service  en  detallw-The  lim- 

coUeges  whoUy  from  the  active  list  of  ^  ^f  ^^taa  to  four  years  appUes   to 

the  army,  or  wholly  from  retired  of-  ^g^^^  detailed  from  either  the  active 

fleers,  or  from  both  lists  in  such  pro-  ^^  retired  lists.     (1893)  20  Op.  Atty. 

portion  as  he  sees  fit,  and  the  applica-  q^j^  ^j.                                     •-        -v 

tions  for  such  detail  from  the  retired  '  ^ 

officers  will  allow.    (1893)  20  Op.  Atty.  Pay^-Officers  of  the  retired  list  de- 
Gen.  687.  tailed  for  college  duties  prior  to  No- 
vember 3,  1893,  and  still  on  duty  un- 

Limit  of  numbf rw— No  other  limit  than  aer   such   detail,  held  entitied  to  full 

100  is  set  to  the  number  of  officers  that  pay,  beginning  from  the  passage  of  the 

can  be  detailed  from  either  the  active  act     (1893)  20  Op.  Atty.  Gen.  687. 

or  retired  lists.     (1893)  20  Op.  Atty.  -.-          .       .       «        ,*.,   , 

Gen.  687.                                    ^^         ^  Qnarters,  etc.— An  officer  detailed  un- 
der this  section  at  his  own  request  is 

Five  years'  8ervice.*The  five  years'  not  entitied  to  commutation  for  quar- 

service  required  by  this  section  applies  ters    or    mileage.      Spencer   y,    U.    S. 

to  officers  detailed  from  either  the  ac-  (1906)  41  Ct.  CL  430. 

§  2288.  (Act  Aug.  6,  1894,  c.  228.)  Officers  for  educational  insti- 
tution ;  details  of  retired  officers. 
Nothing  in  the  Act  entitled  "An  Act  to  increase  the  number  of 
officers  of  the  Army  to  be  detailed  to  colleges,"  approved  Novem- 
ber third,  eighteen  hundred  and  ninety-three,  shall  be  so  construed 
as  to  prevent,  limit,  or  restrict  the  detail  of  retired  officers  of  the 
Army  at  institutions  of  learning  under  the  provisions  of  section 
twelve  hundred  and  sixty,  Revised  Statutes,  and  the  Act  making 
appropriations  for  the  support  of  the  Army,  and  so  forth,  approved 
May  fourth,  eighteen  hundred  and  eighty,  nor  to  forbid  the  issue  of 
ordnance  and  ordnance  stores,  as  provided  in  the  Act  approved  Sep- 
tember twenty-sixth,  eighteen  hundred  and  eighty-eight,  amending 
section  twelve  hundred  and  twenty-five.  Revised  Statutes,  to  the  in- 
stitutions at  which  retired  officers  may  be  so  detailed ;  and  said  Act 
of  November  third,  eighteen  hundred  and  ninety-three,  and  said 
Act  of  May  fourth,  eighteen  hundred  and  eighty,  shall  not  be  con- 
strued to  allow  the  full  pay  of  their  rank  to  retired  officers  detailed 
under  said  section  twelve  hundred  and  sixty.  Revised  Statutes,  and 
said  Act  of  May  fourth,  eighteen  hundred  and  eighty.  (28  Stat 
235.) 

This  was  a  proviso  annexed  to  the  appropriation  for  pay  of  retired  officers 
in  the  Arm;  appropriation  act  for  the  fiscal  year  1895,  cited  above. 

Act  Nov.  3,  1893,  c.  13,  referred  to  in  this  provision,  is  set  forth  ante,  { 
2287.  The  provisions  of  Act  May  4,  1880,  c.  81,  also  referred  to,  are  set 
forth  post,  §  2285.  And  the  provisions  of  Act  Sept  26,  1888,  c  1037,  amend- 
ing R.  S.  S  1225,  are  incorporated  in  that  section  as  set  forth  ante,  S  2283. 
See  notes  to  said  section. 

Further  provisions  for  the  detail  of  retired  officers  of  the  Army  and  Navy 
as  instructors  in  military  drill  and  tactics  in  schools  under  R.  S.  §  1225,  were 
made  by  Act  Feb.  26,  1901,  c  607,  post,  §  2291. 

Subsequent  provisions  relating  to  the  pay  of  retired  officers  above  the  grade 
of  major,  assigned  to  active  duty,  were  made  by  Act  March  2,  1905,  c  1307, 
and  Act  June  12,  1906.  c.  3078,  ante,  §§  2080,  2081.  Said  limitations  were 
to  remain  in  force,  by  a  provision  of  Act  March  3,  1909,  c.  252,  post,  §  2295. 

§  2289.  (Act  Feb.  26,  1901,  c.  607,  §  1.)  Officers  for  educational  in- 
stitution;  details  of  retired  officers  as  instructors  in  military 
drill  and  tactics  in  schools. 

That  section  twelve  hundred  and  twenty-five  of  the  Revised 
Statutes,  concerning  the  detail  of  officers  of  the  Army  and  Navy 
(3924) 
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to  educational  institutions  be,  and  the  same  is  hereby,  amended 
so  as  to  permit  the  President  to  detail  under  the  provisions  of  that 
Act,  and  in  addition  to  the  detail  of  the  officers  of  the  Army  and 
Navy  now  authorized  to  be  detailed  under  the  existing  provisions 
of  said  Act,  such  retired  officers  of  the  Army  and  Navy  of  the 
United  States  as  in  his  judgment  may  be  required  for  that  purpose, 
to  act  as  instructors  in  military  drill  and  tactics  in  schools  in  the 
United  States,  where  such  instruction  shall  have  been  authorized  by 
the  educational  authorities  thereof,  and  where  the  services  of  such 
instructors  shall  have  been  applied  for  by  said  authorities.  (31 
Stat.  810.) 

This  section  and  the  two  sections  next  following  were  an  act  to  amend  R. 
S.  §  1225,  so  as  to  provide  for  detail  of  retired  officers  of  the  Army  and  Navy 
to  assist  in  military  instruction  in  schools. 
A  preamble  to  the  act  was  as  follows: 

"Whereas  the  national  defense  must  depend  upon  the  volunteer  service  of 
the  people  of  the  several  States;    and 

**Whereas  tho^e  schools  which  shall  adopt  a  system  of  military  instruction 
are  entitled  to  the  assistance  of  the  Qovemment  in  order  to  secure  to  the 
United  States  such  knowledge  of  military  affairs  among  the  youth  of  the  coun- 
try as  will  render  them  efficient  as  volunteers  if  called  upon  for  the  national 
defense:    Therefore,"  etc. 

R.  S.  §  1225,  as  amended  by  Act  Sept.  26,  1888,  c.  1037,  §  1,  mentioned 
in  this  act,  is  set  forth  ante,  §  2283.     See  notes  to  said  section. 

Provisions  for  detail  of  retired  officers  of  the  Army  as  professors  in  col- 
leges were  made  by  R.  S.  §  1260,  and  Act  May  4,  1880,  c.  81,  ante,  §§  2284, 
2285;  and  provisions  for  detail  of  such  officers  to  colleges  and  other  educa- 
tional institutions  were  made  by  Act  Nov.  3,  1893,  c  13,  and  Aug.  6,  1894, 
c  228,  ante,  §§  2287,  2288. 

In  addition  to  the  provisions  of  this  act  for  the  detail  of  retired  officers  as 
instructors  in  schools,  such  detail  of  retired  noncommissioned  officers  was  au- 
thorized, and  schools  in  the  territories  were  included,  by  a  further  amendment 
of  R.  S.  §  1225,  by  Act  April  21,  1904,  c.  1403,  post,  $  2294. 

§  2289a.  (Act  June  3,  1916,  c.  134,  §  56.)  Military  equipment  and 
instructors  at  other  schools  and  colleges. 
Such  arms,  tentage,  and  equipment  as  the  Secretary  of  War  shall 
deem  necessary  for  proper  military  training  shall  be  supplied  by 
the  Government  to  schools  and  colleges,  other  than  those  provid- 
ed for  in  section  forty-seven  of  this  Act,  having  a  course  of  military 
training  prescribed  by  the  Secretary  of  War  and  having  not  less 
than  one  hundred  physically  fit  male  students  above  the  age  of 
fourteen  years,  under  such  rules  and  regulations  as  he  may  pre- 
scribe; and  the  Secretary  of  War  is  hereby  authorized  to  detail 
such  commissioned  and  noncommissioned  officers  of  the  Army  to 
said  schools  and  colleges,  other  than  those  provided  for  in  section 
forty-five  and  forty-six  of  this  Act,  detailing  not  less  than  one  such 
officer  or  noncommissioned  officer  to  each  five  hundred  students 
under  military  instruction.    (39  Stat.) 

This  was  section  56  of  "An  act  for  making  farther  and  more  effectual 
provision  for  the  national  defense,  and  for  other  purposes,"  dted  above. 

Sections  45,  46,  and  47  of  "this  act,**  mentioned  in  this  section,  apply  only 
to  institutions  at  which  one  or  more  units  of  the  Reserve  Officers'  Training 
Corps  are  maintained.    They  are  set  forth  ante,  §§  1881i-1881k. 

The  sale  for  cash  for  the  use  of  military  students  of  stores,  supplies, 
material  of  war  and  military  publications  under  such  rules  as  the  Secre- 
tary of  War  may  prescribe  was  authorized  by  Act  July  17,  1914,  c.  149,  39 
Stat,  post,  t  2295a. 

Other  provisions  for  the  detail  of  officers,  and  the  issue  of  ordnance  and 
ordnance  stores  to  schools  and  colleges,  are  set  forth  ante,  §§  2283-2288, 
and  post,  ||  2290-2295. 

§.2290.  (Act  Feb.  26,  1901,  c.  607,  §  2.)     Officers  for  educational 

institution;    details  of  retired  officers;    compensation. 

No  detail  shall  be  made  under  this  Act  to  any  school  unless  it 

shall  pay  the  cost  of  commutation  of  quarters  of  the  retired  officers 

deUiled  thereto  and  the  extra-duty  pay  to  which  the  latter  may 

(3925)  ^  J 
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be  entitled  by  law  to  receive  for  the  performance  of  special  duty : 
Provided,  That  no  detail  shall  be  made  under  the  provisions  of  this 
Act  unless  the  officers  to  be  detailed  are  willing  to  accept  such  posi- 
tion without  compensation  from  the  Government  other  than  their 
retired  pay.     (31  Stat  810.) 

See  notes  to  preceding  section  of  this  act,  ante,  §  2280. 

In  addition  to  the  provisions  of  this  section  for  compensation  of  retired  offi- 
cers detailed  as  instructors  in  schools,  compensation  of  noncommissioned  offi- 
cers authorized  to  be  so  detailed  was  provided  for,  by  a  further  amendment  of 
R.  S.  i  1225,  by  Act  April  21,  1904,  c.  1403,  §  2,  post,  S  2293. 

§  2291.  (Act  Feb.  26,  1901,  c.  607,  §  3.)     Ordnance  and  ordnance 
stores  for  schools. 
The  Secretary  of  War  is  authorized  to  issue  at  his  discretion, 
and  under  proper  regulations  to  be  prescribed  by  him,  out  of  ord- 
nance and  ordnance  stores  belonging  to  the  Government,  and  which 
can  be  spared  for  that  purpose,  upon  the  approval  of  the  governors 
of  the  respective  States,  such  number  of  the  same  as  may  be  re- 
quired for  military  instruction  and  practice  by  such  school,  and  the 
Secretary  shall  require  a  bond  in  each  case,  for  double  the  value  of 
the  property,  for  the  care  and  safe-keeping  thereof  and  for  the  re- 
turn of  the  same  v^rhen  required.    (31  Stat.  811.) 
See  notes  to  section  1  of  this  act,  ante,  |  2289. 

The  Secretary  of  War  was  autiiorised  to  detail  commissioned  and  non- 
commissioned officers  and  to  supply  arms,  tentage,  and  equipment  to  schools 
and  colleges  having  a  coarse  of  military  training  prescribed  by  him,  by  Act 
June  8,  1916,  c.  134,  §  56,  ante,  S  2289a. 

Provision  for  the  detail  of  active  and  retired  officers  and  enlisted  men  and 
the  issuance  of  animals,  arms,  uniforms,  equipment,  means  of  transporta- 
tion, etc.,  to  institutions  where  one  or  more  units  of  the  Reserve  Officers' 
Training  Corps  are  maintained,  was  made  by  Act  June  3,  1916,  c.  134,  |S  45, 
46.  47,  56,  ante,  §§  1881i-1881k,  2289a. 

The  sale  for  cash  for  the  use  of  military  students  of  stores,  supplies,  ma- 
terial of  war  and  military  publications  under  such  rules  as  the  Secretary  of 
War  may  prescribe  was  authorized  by  Act  July  17,  1914,  c.  149,  post,  § 
2205a. 

The  issue  of  quartermaster  supplies  and  stores  to  educational  institutions 
to  which  an  officer  of  the  Army  is  detailed  as  professor  of  military  science 
and  tactics  was  authorized  by  a  provision  of  Act  May  18,  1916,  c  124,  ante, 
§  1963d. 

§  2292.  (Act  April  21,  1904,  c.  1403,  §  1.)  Officers  for  educational 
institutions;  details  of  retired  officers  and  noncommissioned 
officers  as  instructors  in  military  drill  and  tactics  in  schools. 
That  section  twelve  hundred  and  twenty-five  of  the  Revised  Stat- 
utes, concerning  the  detail  of  officers  of  the  Army  and  Navy  to 
educational  institutions,  be,  and  the  same  is  hereby,  amended  so 
as  to  permit  the  President  to  detail  under  the  provisions  of  that 
Act,  and  in  addition  to  the  detail  of  the  officers  of  the  Army  and 
Navy  now  authorized  to  be  detailed  under  the  existing  provisions  of 
said  Act,  such  retired  officers  and  noncommissioned  officers  of  the 
Army  and  Navy  of  the  United  States  as  in  his  judgment  may  be  re- 
quired for  that  purpose  to  act  as  instructors  in  military  drill  and 
tactics  in  schools  in  the  United  States  and  Territories  where  such 
instructions  shall  have  been  authorized  by  the  educational  authorities 
thereof,  and  where  the  services  of  such  instructors  shall  have  been 
applied  for  by  said  authorities.     (33  Stat.  225.) 

This  section  and  the  two  sections  next  following  were  an  act  to  amend  R. 
S.  §  1225,  so  as  to  provide  for  detail  of  retired  officers  of  the  Army  and  Navy 
to  assist  in  military  instruction  in  the  schools. 

R.  S.  §  1225,  as  amended  by  Act  Sept  26,  1888,  c.  1037,  §  1,  mentioned  in 
this  act,  is  set  forth  ante,  §  2283.     See  notes  to  said  section. 

Previous  provisions  for  the  detail  for  the  same  purposes  of  "retired  officers," 

not  including  noncommissioned  officers,  to  "schools  in  the  United  States,"  not 

expressly  mentioning  schools  in  the  territories,  but  otherwise  identical  with 

those  of  this  section,  were  made  by  Act  Feb.  26,  1901,  c.  607,  S  1,  ante,  §  2291. 

Provisions  for  the  detail  for  duty  at  educational  institutions  having  one 
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or  more  units  of  the  Reserve  Officers'  Trainincr  corps  of  enlisted  men, 
either  active  or  retired,  or  of  the  Regular  Army  Reserve,  are  contained  in 
Act  June  3,  1916,  c.  134,  §  46,  ante,  §  1881J. 

§  2293.  (Act  April  21,  1904,  c.  1403,  §  2.)     Officers  for  educational 
institutions;    details  of  retired  officers  and  noncommissioned 
officers;  compensation. 
No  detail  shall  be  made  under  this  Act  to  any  school  unless  it 
shall  pay  the  cost  of  commutation  of  quarters  of  the  retired  officers 
or  noncommissioned  officers  detailed  thereto  and  the  extra-duty 
pay  to  which  they  may  be  entitled  by  law  to  receive  for  the  perform- 
ance of  special  duty :     Provided,  That  no  detail  shall  be  made  under  the 
provisions  of  this  Act  unless  the  officers  and  noncommissioned  officers 
to  be  detailed  are  willing  to  accept  such  position :     Provided  further, 
That  they  shall  receive  no  compensation  from  the  Government  other 
than  their  retired  pay,    (33  Stat.  225.) 

See  notes  to  section  1  of  this  act,  ante,  §  2202. 

Previous  provisions  for  compensation  of  "retired  officers,"  detailed  for  the 
same  purposes  were  made  by  Act  Feb.  26,  1901,  c.  607,  §  2,  ante,  §  2200.  By 
this  section  compensation  was  also  provided  for  retired  noncommissioned  of- 
ficers authorized  by  this  act  to  be  so  detailed,  and  express  provision  was  made 
that  officers  and  noncommissioned  officers  detailed  should  receive  no  compensa- 
tion from  the  government  other  than  their  retired  pay. 

Provisions  for  the  detail  for  duty  at  educational  institutions  having  one 
or  more  units  of  the  Reserve  Officers'  Training  corps  of  enlisted  men, 
either  active  or  retired  or  of  the  Regular  Army  Reserve,  are  contained  in 
Act  June  3,  1916,  c.  134,  |  46,  ante,  §  1881j. 

§  2294.  (Act  April  21,  r904,  c.  1403,  §  3.)     Ordnance  and  ordnance 
stores  for  schools. 

The  Secretary  of  War  is  authorized  to  issue  at  his  discretion,  and 
under  proper  regulations  to  be  prescribed  by  him,  out  of  ordnance 
and  ordnance  stores  belonging  to  the  Government,  and  which  can 
be  spared  for  that  purpose,  upon  the  approval  of  the  governors  of 
the  respective  States  and  Territories,  such  number  of  the  same  as  may 
be  required  for  military  instruction  and  practice  by  such  school,  and 
the  Secretary  shall  require  a  bond  in  each  case,  for  double  the  value  of 
the  property,  for  the  care  and  safe-keeping  thereof  and  for  the  return 
of  the  same  when  required.  (33  Stat.  226.) 
See  notes  to  section  1  of  this  act,  ante,  S  2292. 

Previous  provisions  identical  with  this  section,  except  the  words  "and  Ter- 
ritories," following  the  words  "the  respective  States,"  were  made  by  Act  Feb. 
26,  1901,  c.  607,  §  3,  ante,  §  2291. 

The  Secretary  of  War  was  authorized  to  detail  commissioned  and  non- 
commissioned officers  and  to  supply  arms,  tentage,  and  equipment  to  schools 
and  colleges  having  a  course  of  military  training  prescribed  by  him,  by  Act 
June  8,  1916,  c.  134,  §  56,  ante,  §  2289a. 

Provision  for  the  detail  of  active  and  retired  officers  and  enlisted  men  and 
the  issuance  of  animals,  arms,  uniforms,  equipment,  means  of  transporta- 
tion, etc.,  to  institutions  where  one  or  more  units  of  the  Reserve  Officers' 
Training  Corps  are  maintained,  was  made  by  Act  June  3,  1916,  c.  134,  §  56, 
H  45,  46,  47,  ante.  H  18Sli-1881k. 

The  sale  for  cash  for  the  use  of  military  students  of  stores,  supplies,  ma- 
terial of  war  and  military  publications  under  such  rules  as  the  Secretary  of 
War  may  prescribe,  was  authorized  by  Act  July  17,  1914,  c.  149,  39  Stat, 
post,  §  2295a. 

The  issue  of  materials  for  target  practice  to  schools  having  a  uniformed 
corps  of  cadets  and  carrying  on  military  training  was  provided  for  by  a  pro- 
vision of  Act  Aug.  29,  1916,  c.  418,  §  1,  post,  $  3071a. 

§  2295.  (Act.  March  3,  1909,  c.  252.)  Officers  for  educational  insti- 
tutions ;  details  of  retired  officers ;  compensation. 
That  the  Act  approved  November  third,  eighteen  hundred  and 
ninety-three,  authorizing  the  detail  of  officers  of  the  army  and  navy 
to  educational  institutions,  be  amended  so  as  to  provide  that  re- 
tired officers,  when  so  detailed,  shall  receive  the  full  pay  and' allow- 
ances of  their  rank,  except  that  the  limitations  on  the  pay  of  officers 
of  the  Army  above  the  grade  of  major  as  provided  in  the  Acts  of 


(3927) 

Digitized  by 


Google 


g  2295  THE  ARMT  (Tit.  14 

March  second,  nineteen  hundred  and  five,  and  June  twelfth,  nineteen 
hundred  and  six,  shall  remain  in  force.    (35  Stat.  738.) 

This  was  a  proviso  annexed  to  the  appropriation  for  pay  of  retired  officers 
in  the  Army  appropriation  act  for  the  fiscal  year  1910,  cited  above. 

Act  Nov.  3,  1893,  c.  13,  amended  thereby,  is  set  forth  ante,  §  2287.  And  the 
provisions  of  Act  March  2,  1905,  c.  1307,  and  Act  June  12,  1906,  c.  3078,  men- 
tioned as  limiting  the  pay  of  officers  above  the  grade  of  major,  are  set  forth 
ante,  §§  2080,  2081. 

§  2295a.  (Act  July  17,  1914,  c.  149.)  Sales  to  educational  institu- 
tions  to  which  officers  of  Army  are  detailed,  of  stores,  supplies, 
etc. 
Under  such  regulations  as  the  Secretary  of  War  may  prescribe, 
educational  institutions  to  which  an  officer  of  the  Army  is  detailed 
as  professor  of  military  science  and  tactics  may  purchase  from  the 
War  Department  for  cash,  for  the  use  of  their  military  students, 
such  stores,  supplies,  materiel  of  war,  and  military  publications 
as  are  furnished  to  the  Army,  such  sales  to  be  at  the  price  listed 
to  the  Army  with  the  cost  of  transportation  added:  Provided, 
That  all  moneys  received  from  the  sale  of  stores,  supplies,  ma- 
teriel of  war,  and  military  publications  to  educational  institutions 
to  which  an  officer  of  the  Army  is  detailed  as  professor  of  military 
science  and  tactics  shall  respectively  revert  to  that  appropriation 
out  of  which  they  were  originally  expended  and  shall  be  applied 
to  the  purposes  for  which  they  are  appropriated  by  law. 

Provision  for  the  issuance  of  ordnance  and  ordnance  supplies  and  stores 
upon  the  giving  of  bonds  for  the  care  and  safe-keeping  thereof  was  made  by 
R.  S.  §  1225,  as  amended,  ante,  §  2283,  by  Act  Feb.  26,  1901,  c.  607,  §  3, 
ante,  §  2291,  and  by  Act  April  21,  1904,  c.  1403,  |  3,  ante,  §  2294. 

The  Secretary  of  War  was  autliorized  under  such  rules  and  regulations  as 
he  may  prescribe  to  issue  arms,  tentage,  and  equipment  to  schools  and 
colleges  having  a  course  of  military  training,  prescribed  by  him,  by  Act  June 
3,  1916,  c.  134,  §  66,  ante,  §  2289a. 

The  Secretary  of  War  was  authorized  to  issue  animals,  arms,  uniforms, 
equipment  and  means  of  transportation,  etc.,  to  institutions  at  which  one 
or  more  units  of  the  Reserve  Officers*  Training  Corps  are  maintained,  by  Act 
June  3,  1916.  c.  134,  t  47,  ante,  §  1881k. 


CHAPTER  FOUR  B 
Desertions 

This  chapter,  inserted  here  as  additional  to  the  original  chapters  of  Title 
XIV  of  the  Revised  Statutes,  includes  the  provisions  of  various  acts  subse- 
quent to  the  Revised  Statutes  relating  to  arrest,  etc.,  of  deserters  from  the 
military  service,  and  to  the  removal  from  the  military  records  of  charges  of  de- 
sertion in  certain  cases  and  the  restoration  of  the  soldier  to  the  status,  rights, 
etc.,  lost  by  such  charge. 

Trial  by  court-martial  and  punishment  for  desertion  were  provided  for  by 
article  48  of  the  Articles  of  War,  R.  S.  §  1342,  art  48,  which  was  superseded 
by  the  new  Articles  of  War,  art  107,  post,  §  2308a,  art  107. 

Officers  absent  from  duty  three  months  without  leave  may  be  dropped  from 
the  rolls  of  the  Army  for  desertion,  by  R.  S.  §  1229,  ante,  f  2001. 

Sec.  Sec 

2296.  Arrest  of  deserters  by  civil  offl-      2301.  Removal  from  record  of  charge  of 

cers.  desertion    against    soldiers    of 

2297.  Arrest  of  deserters  by  civil  offi-  civil  war  who  re-enlisted  with- 

cers.  out  discharge  from  previous  en- 

2298.  Removal  from   record   of  charge  listment 

of   desertion   against   volunteer      2302.  Effect  of  return  to  duty,  after  de- 
soldiers  of  civil  war.  sertion  of  soldier  of  civil  war, 

2299.  Forfeiture  of  right  to  pension  for  on  claim  for  pension. 

desertion.  2808.  Effect  of  removal  of  charge  of  de- 

2800.  Itemoval  from  record  of  charge  of  sertion   on  rights   to  pay  and 


desertion   against   volunteer  or  bounty, 

regular  soldiers  of  civil  war. 
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Sec  Sec 

2304.  Removal   from   record  of  charge      2306.  Effect  of  removal  of  charge  of  de- 

of  desertion  against  soldiers  of  sertion  on  status  and  record  of 

Mexican  war.  soldier   and   rights    to   pension, 

2305.  Gases  excepted  from  provisions  of  pay,  etc. 

act  2307.  Applications  for  relief. 

§  2296.  (Act  June  16,  1890,  c.  426,  §  3.)  Arrest  of  deserters  by 
civil  officers. 
United  States  marshals  and  their  deputies,  sheriffs  and  their  dep- 
uties, constables,  and  police  officers  of  towns  and  cities  are  hereby 
authorized  to  apprehend,  arrest,  and  receive  the  surrender  of  any 
deserter  from  the  Army  for  the  purpose  of  delivering  him  to  any 
person  in  the  military  service  authorized  to  receive  him.  (26  Stat. 
158.) 

This  section  was  part  of  an  act  entitled  "An  act  to  prevent  desertions  from 
the  Army,  and  for  other  purposes,"  cited  above. 

Section  1  of  this  act  provided  that  four  dollars  per  month  should  he  retained 
from  the  monthly  pay  of  each  enlisted  man  for  the  first  year  of  his  enlist- 
ment, not  to  be  paid  him  until  his  discharge  from  the  service,  and  to  be  for- 
feited unless  he  served  honestly  and  faithfully ;  the  sums  retained  to  be  treat- 
ed as  deposits,  on  which  interest  should  be  paid  as  provided  in  R.  S.  §§  1305- 
1308,  ante,  S§  2193-2196.  So  much  of  this  act  as  provided  that  four  dollars  per 
month  should  be  retained  from  the  pay  of  enlisted  men  was  expressly  re- 
pealed by  Act  Feb.  12,  1895,  c  83,  28  Stat.  654. 

Section  2  of  this  act  provided  that  enlistments  should  continue  to  be  for 
five  years,  but  that,  three  years  after  enlistment,  a  soldier  whose  service  had 
been  faithful  should  be  entitled  to  a  furlough  for  three  months,  and,  in  time 
of  peace,  to  discbarge.  It  was  superseded  by  the  provision  that  enlistments 
should  be  for  three  years,  made  by  Act  Aug.  1,  1894,  c.  179,  S  2,  ante,  §  1888. 
which  was  also  superseded,  as  to  the  term  of  enlistment,  by  subsequent  pro- 
visions, particularly  those  of  Act  Aug.  24,  1912,  c.  391,  §  2,  ante,  §§  1888, 
1892,  and  Act  June  3,  1916,  c.  134,  §  27,  ante,  §  1891a. 

Section  4  of  this  act,  authorizing  the  purchase  by  an  enlisted  man  of  his 
discharge  from  the  Army,  is  set  forth  ante,  §  1893. 

Subsequent  provisions  for  arrest  of  deserters  by  any  civil  ofScer  having  au- 
thority to  arrest  offenders  were  made  by  Act  Oct.  1,  1890,  c.  1259,  f  2,  and 
Act  June  18,  1898,  c  469,  }  6,  post,  |  2297. 

Notes  of  Deeisions 

Arrest  under  prior  laws.— See  Kurta  (1852)   34  Me.  126;    Hickey  v.  Huse 

T.  Moffitt   (1885)  6  Sup.  Ct.  148,  115  (1869)   56  Me.  493;    Trask  v.  Payne 

U.  S.  487,  29  L.  Ed.  458;  U.  S.  v.  Glea-  (N.  Y.  1865)  48  Barb.  569;   Hawley  v. 

son   (C.  C.  1864)   Fed.  Gas.  No.  15,-  BuUer    (N.    Y.    1866)    48    Barb.    101; 

215;    Id.   (C.  C.  1867)  Fed.  Gas.  No.  Hawley  v.  Butier  (N.  Y.  1868)  64  Barb. 

15,216;     Clark   v.    Gumins    (1868)    47  490. 
m.  372;    Hutchings  v.   Van  Bokkelen 

§  2297.  (Act  June  18,  1898,  c.  469,  §  6.)  Arrest  of  deserters  by  civU 
officers. 
It  shall  be  lawful  for  any  civil  officer  having  authority  under  the 
laws  of  the  United  States  or  of  any  State,  Territory,  or  District,  to 
arrest  offenders,  to  summarily  arrest  a  deserter  from  the  military 
service  of  the  United  States  and  deliver  him  into  the  custody  of  the 
military  authority  of  the  General  Government.     (30  Stat.  484.) 

This  section  was  part  of  an  act  amending  Act  Oct  1,  1890,  c  1259,  26 
Stat.  648. 

The  sertion  re-enacted,  in  the  same  words,  section  2  of  said  Act  Oct.  1, 
1890,  c.  1259. 

A  similar  but  less  comprehensive  provision  for  the  arrest  of  deserters  was 
made  by  Act  June  16,  1890,  c.  426,  §  3,  ante,  §  2296. 

The  Army  appropriation  acts  since  1894  have  provided  for  payment  for  ap- 
prehension of  deserters  and  expenses  incident  to  their  pursuit,  limited,  in  the 
earlier  acts,  to  $10,  but  since  1899  to  $50,  for  each  deserter.  The  provision 
for  the  fiscal  year  1917,  by  Act  Aug.  29,  1916,  c.  418,  §  1,  39  Stat.,  was  as 
follows: 

"For  the  apprehension,  securing,  and  delivering  of  deserters,  including  es- 
caped  military  prisoners,   and   the   expenses   incident  to  their   pursuit,   and 

(3929) 


Digitized  by 


Google 


§  2297  THE  ARMY  (Tit.  14 

no  greater  sum  than  $50  for  each  deserter  or  escaped  military  prisoner  shall, 
in  the  discretion  of  the  Secretary  of  War,  be  paid  to  any  civil  officer  or  citi- 
zen for  sach  services  and  expenses." 

Notes  of  DeeisioB* 

Purpose  of  section.— Congress,  by  giv-  aid  and  assist  the  military  in  appre- 

ing  permission  to  civil  officers  to  make  bending  deserters.     In  r«  Fair  (C.  O. 

arrests  of  deserters,  did  not  intend  to  1900)  100  Fed.  149. 
take  away  the  authority  then  existing 

to  make  such  arrests  on  the  part  of  the  Shooting  In  attempting  to  arrest  de- 
officers  of  the  army,  but  the  act  was  scrter.^See  In  re  Matthews  (D.  C. 
intended  to  enable  civil  authorities  to  1902)  122  Fed.  248. 

§  2298.  (Act  March  2,  1889,  c.  390,  §  1.)  Removal  from  record  of 
charge  of  desertion  against  volunteer  soldiers  of  civil  war. 
The  charge  of  desertion  now  standing  on  the  rolls  and  records 
in  the  office  of  the  Adjutant  General  of  the  United  States  Army 
against  any  soldier  who  served  in  the  late  war  in  the  volunteer 
service  shall  be  removed  in  all  cases  where  it  shall  be  made  to 
appear  to  the  satisfaction  of  the  Secretary  of  War  from  such  rolls 
and  records,  or  from  other  satisfactory  testimony,  that  such  soldier 
served  faithfully  until  the  expiration  of  his  term  of  enlistment,  or 
until  the  first  day  of  May,  anno  domini  eighteen  hundred  and  sixty- 
five,  having  previously  served  six  months  or  more,  and,  by  reason 
of  absence  from  his  command  at  the  time  the  same  was  mustered 
out,  failed  to  be  mustered  out  and  to  receive  an  honorable  dis- 
charge, or  that  such  soldier  absented  himself  from  his  command,  or 
from  hospital  while  suffering  from  wounds,  injuries,  or  disease  re- 
ceived or  contracted  in  the  line  of  duty  and  was  prevented  from  com- 
pleting his  term  of  enlistment  by  reason  of  such  wounds,  injuries,  or 
disease.    (25  Stat.  869.) 

This  section  was  part  of  an  act  entitled  "An  act  for  the  relief  of  certain 
volunteer  and  regular  soldiers  of  the  late  war  and  the  war  with  Mexico." 

This  act  superseded  several  previous  acts  containing  simUar  but  less  com- 
prehensive provisions. 

Act  Aug.  7,  1882,  c.  442,  22  Stat.  347,  authorized  the  removal  of  charges  of 
desertion  from  the  records  of  volunteer  soldiers  of  the  civil  war,  by  section 
1,  where  a  soldier  served  faithfully  until  the  expiration  of  the  term  of  his 
enlistment,  or  until  May  22,  1805,  or  where  he  was  prevented  from  completing 
his  term  of  service  by  reason  of  wounds  received  or  disease  contracted  in  line 
of  duty,  and  was  therefore  absent  from  his  command  and  failed  to  receive  an 
honorable  discharge;  and  by  section  2  where  he  left  his  command  and  after- 
ward voluntarily  returned  and  received  an  honorable  discharge.  But  section 
4  contained  a  proviso  that  no  soldier  "who  intentionally  deserted"  should  be 
entitled  to  the  benefit  of  the  act.  The  offense  of  desertion  is  defined  by  mili- 
tary authorities  as  absence  without  leave,  with  the  intention  of  not  returning, 
and  the  intent  not  to  return  is  considered  the  gist  of  the  offense.  The  Sec- 
retary of  War  has  always  asserted  and  exercised  the  right,  under  his  general 
powers  as  custodian  of  the  rolls  of  the  army,  wherever  a  charge  of  desertion 
was  erroneously  made,  to  remove  the  charge.  Wherever  it  could  be  made  to 
appear  that  the  guilty  intent  was  wanting,  he  thus  would  have  authority,  in- 
dependent of  this  act,  to  remove  these  charges.  It  was  therefore  held  by  the 
War  Department  that  the  act  of  August  7,  1882,  c.  442,  did  not  enlarge  the 
existing  authority  of  the  Secretary  of  War,  and  practically  no  action  was 
taken  under  it 

Act  July  5,  1884,  c  222,  23  Stat  119,  contained  similar  provisions,  but 
omitted  the  proviso  in  regard  to  intentional  desertion,  and  enlarged  the  class- 
es benefited  by  the  former  act  This  act  included  aU  the  classes,  with  some 
additions,  included  in  the  act  of  1882.  Its  intent  would  seem  to  be  to  cover 
the  whole  ground  of  the  act  of  1882,  thereby  superseding  that  act. 

Act  May  17.  1886,  c.  341,  24  Stat  51,  contained  similar  provisions  for  an 
additional  class. 

The  act  of  March  2,  1889,  c  390,  set  forth  here,  included  all  the  classes 
described  in  the  previous  acts,  and  also  extended  to  soldiers  of  the  Mexican 
war.  This  act  seems  to  be  intended  to  cover  completely  the  ground,  and  to  be 
a  final  declaration  of  the  legislative  will  on  this  whole  subject  The  acts  of 
1882,  1884,  and  1886  are  therefore  omitted  as  superseded. 
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Similar  provisions  relating  to  appointed  or  enlisted  men  of  the  Navy  or 
Marine  Corps  were  made  by  Act  Aug.  14,  1888,  c.  890,  poet,  §§  2954-295^ 

Notes  of  Deoisioiui 

Purpose  of  act.— This  act  was  design-  Second  desertion.— A  soldier  who  en- 

ed  to  afford  relief  to  soldiers  who  ab-  listed  for  three  years  in  August,  1862, 

sented  themselves  after  the  war  prac-  who  deserted  in  a  short  time,  and  then 

tically  ended  by  giving  them  an  honor-  re-enlisted  in  October,  1862,  for  nine 

able  discharge,  but  not  pay,  while  they  months,  and  served  faithfully  and  was 

were  absent.    It  was  intended  to  benefit  discharged,  and  was  then  arrested  in 

only  soldiers   charged   with   desertion,  January,  1864,  for  desertion,  was  ad- 

where  the  circumstances  showed  no  in-  mitted  to  a  hospital,  and  again  deserted, 

tention  to  abandon  the  army  at  a  time  held,  by  his  second  desertion,   barred 

when  their  services  were  needed.    Mc-  of  relief  under  this  act    (1891)  20  Op. 

Clure  V.  U.  S.  (1907)  42  Ct.  CI.  262.  Atty.  Gen.  288. 

§  2299.  (Act  April  26,  1898,  c.  191,  §  6,  as  amended,  Act  May  11, 
1908,  c.  163.)     Forfeiture  of  right  to  pension  for  desertion. 

Any  soldier  who  deserts  shall,  besides  incurring  the  penalties 
now  attaching  to  the  crime  of  desertion,  forfeit  all  right  to  pension 
which  he  might  otherwise  have  acquired.  (30  Stat.  365.  35  Stat. 
110.) 

This  section  was  part  of  an  act  entitled  "An  act  for  the  better  organization 
of  the  line  of  the  Army  of  the  United  States,"  cited  above. 

The  section,  as  originally  enacted,  contained  provisions  for  an  increase  in 
time  of  war  of  the  pay  of  enlisted  men,  of  20  per  cent,  to  which  the  provision 
set  forth  here  was  annexed  as  a  proviso.  Said  provisions  were  omitted,  by 
amendment  of  the  section  to  read  as  set  forth  here,  by  Act  May  11,  1908,  c. 
163,  also  cited  above. 

Trial  by  court-martial  and  punishment  for  desertion  were  provided  for  by 
article  48  of  the  Articles  of  War,  R.  S.  §  1342,  art.  48,  which  was  super- 
seded by  the  new  Articles  of  War,  art.  107,  post,  §  2308a,  art.  107. 

Forfeiture  of  rights  of  citizenship  by  desertion,  etc.,  was  provided  for  by 
R.  S.  §§  1996-190*8,  post,  §§  3952-3954. 

§  2300.  (Act  March  2,  1889,  c.  390,  §  2,  as  amended.  Act  March  2, 

1891,  c.  498.)     Removal  from  record  of  charge  of  desertion 

against  volunteer  or  regular  soldiers  of  civil  war. 

The  Secretary  of  War  is  hereby  authorized  to  remove  the  charge 

of  desertion  from  the  record  of  any  regular  or  volunteer  soldier  in 

the  late  war  upon  proper  application  therefor,  and   satisfactory 

proof  in  the  following  cases: 

First.  That  such  soldier,  after  such  charge  of  desertion  was  made, 
and  within  a  reasonable  time  thereafter,  voluntarily  returned  to  his 
command  and  served  faithfully  to  the  end  of  his  term  of  service,  or 
until  discharged. 

Second.  That  such  soldier  absented  himself  from  his  command  or 
from  hospital  while  suflfering  from  wounds,  injuries,  or  disease,  re- 
ceived or  contracted  in  the  line  of  duty,  and  upon  recovery  volun- 
tarily returned  to  his  command  and  served  faithfully  thereafter,  or 
died  from  such  wounds,  injuries,  or  disease  while  so  absent,  and 
before  the  date  of  muster  out  of  his  command,  or  expiration  of  his 
term  of  service,  or  was  prevented  from  so  returning  by  reason  of 
such  wounds,  injuries,  or  diseases  before  such  muster  out,  or  expira- 
tion of  service. 

Third.  That  such  soldier  was  a  minor,  and  was  enlisted  without 
the  consent  of  his  parent  or  guardian,  and  was  released  qr  discharged 
from  such  service  by  the  order  or  decree  of  any  State  or  United 
States  court  on  habeas  corpus  or  other  judicial  proceedings,  and  in 
such  case  such  soldier  shall  not  be  entitled  to  any  bounty  or  allow- 
ance, or  pay  for  any  time  such  soldier  was  not  in  the  performance 
of  military  duty.  (25  Stat.  869.  26  Stat.  824.) 
See  notes  to  section  1  of  this  act,  ante,  §  2298. 

Paragraph  3  of  this  section,  as  originally  enacted,  provided  for  the  case  of 
a  minor,  enlisted  without  the  consent  of  his  parent  or  guardian,  and  released 
or  discharged  from  service  **by  the  order  or  decree  of  any  court  of  competent 
jurisdiction  on  habeas  corpus  or  other  proper  judicial  proceedings ;   and  in  any 
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such  case,  no  pay,  allowance,  bounty,  or  pension,  shall  he  allowed  or  {^ranted." 
It  was  amended  to  read  as  set  forth  here  by  Act  March  2,  1891,  c.  498,  cited 
above. 

§  2301.  (Act  March  2,  1889,  c.  390,  §  3.)  Removal  from  record  of 
charge  of  desertion  against  soldiers  of  civil  war  who  re-enlisted 
without  discharge  from  previous  enlistment. 
The  charge  of  desertion  now  standing  on  the  rolls  and  records  ' 
in  the  office  of  the  Adjutant  General  of  the  Army  against  any- 
regular  or  volunteer  soldier  who  served  in  the  late  war  of  the 
rebellion  by  reason  of  his  having  enlisted  in  any  regiment,  troop,  or 
company,  or  in  the  United  States  Navy  or  Marine  Corps,  without 
having  first  received  a  discharge  from  the  regiment,  troop,  or  com- 
pany in  which  he  had  previously  served,  shall  be  removed  in  all  cases 
wherein  it  shall  be  made  to  appear  to  the  satisfaction  of  the  Secretary 
of  War,  from  such  rolls  and  records,  or  from  other  satisfactory  tes- 
timony, that  such  re-enlistment  was  not  made  for  the  purpose  of  se- 
curing bounty  or  other  gratuity  that  he  would  not  have  been  enti- 
tled to,  had  he  remained  under  his  original  term  of  enlistment ;  that 
the  absence  from  the  service  did  not  exceed  four  months,  and  that 
such  soldier  served  faithfully  under  his  re-enlistment.  (25  Stat. 
870.) 

See  notes  to  section  1  of  this  act,  ante,  §  2298. 

§  2302.  (Act  March  2,  1889,  c.  390,  §  4.)  Effect  of  return  to  duty, 
after  desertion  of  soldier  of  civil  war,  on  claim  for  pension. 
Whenever  it  shall  appear  from  the  official  records  in  the  office  of 
the  Adjutant  General,  tJnited  States  Army,  that  any  regular  or  vol- 
unteer soldier  of  the  late  war  was  formally  restored  to  duty  from 
desertion  by  the  Commander  competent  to  order  his  trial  for  the 
offense,  or,  having  deserted  and  being  charged  with  desertion,  was, 
on  return  to  the  service,  suffered,  without  such  formal  restoration, 
to  resume  his  place  in  the  ranks  of  his  command,  serving  faith- 
fully thereafter  until  the  expiration  of  his  term,  such  soldier  shall 
not  be  deemed  to  rest  under  any  disability,  because  of  such  deser- 
tion, in  the  prosecution  of  any  claim  for  pension  on  account  of  dis- 
ease contracted,  or  wounds  or  injuries  received  in  the  line  of  his 
duty  as  a  soldier.    (25  Stat.  870.) 

See  notes  to  section  1  of  this  act,  ante,  §  2298. 

§  2303.  (Act  March  2,  1889,  c.  390,  §  5.)  Effect  of  removal  of 
charge  of  desertion  on  rights  to  pay  and  bounty. 
When  the  charge  of  desertion  shall  be  removed  under  the  provi- 
sions of  this  act  from  the  record  of  any  soldier,  such  soldier,  or, 
in  case  of  his  death,  the  heirs  or  legal  representatives  of  such  sol- 
dier, shall  receive  the  pay  and  bounty  due  to  such  soldier:  Pro- 
vided, however.  That  this  act  shall  not  be  so  construed  as  to  give 
to  any  such  soldier,  or,  in  case  of  his  death,  to  the  heirs  or  legal 
representatives  of  any  such  soldier,  any  pay,  bounty,  or  allowance 
for  any  time  during  which  such  soldier  was  absent  from  his  com- 
mand without  proper  authority,  nor  shall  it  be  so  construed  as  to 
give  any  pay,  bounty,  or  allowance  to  any  soldier,  his  heirs  or 
legal  representatives,  who  served  in  the  Army  a  period  of  less  than 
six  months.    (25  Stat.  870.) 

See  notes  to  section  1  of  this  act,  ante,  §  2298. 

Further  provisions  as  to  the  effect  of  the  removal  of  the  charge  of  desertion 
were  made  by  section  8  of  this  act,  post,  §  2306. 

Notes  of  Deolsi<ms 

Honorable    discharge    of    deserterd^  the  service  in  a  status  of  honor.  This 

The  honorable  discharge  of  a  deserter  applies  to  a  *  soldier  in  the  volunteer* 

is  a  formal  final  judgment  passed  by  the  service   equally  with   a   soldier  in  the 

government    upon    his    entire    military  regular  army.    I^ander  y*  U,  S.  (1873) 

record,  and  a  declaration  that  he  left  9  Ct  CL  242. 
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§  2304.  (Act  March  2,  1889,  c.  390,  §  6.)  Removal  from  record  of 
charge  of  desertion  against  soldiers  of  Mexican  wan 

That  the  Secretary  of  War  be,  and  he  hereby  is  authorized  and 
directed  to  amend  the  military  record  of  any  soldier  who  enlisted 
for  the  war  with  Mexico,  upon  proper  application,  where  the  rolls 
and  records  of  the  Adjutant  General's  office  show  the  charge  of  de- 
sertion against  him,  when  such  rolls  and  records  show  the  facts  set  out 
in  the  following  cases: 

First.  That  said  soldier  served  faithfully  the  full  term  of  his  enlist- 
ment, or  having  served  faithfully  for  six  months  or  more,  and  until 
the  fourth  day  of  July  anno  domini  eighteen  hundred  and  forty  eighty 
left  his  command  without  having  received  a  discharge. 

Second.  That  such  soldier,  after  said  charge  of  desertion  was  en- 
tered on  the  rolls,  voluntarily  returned  to  his  command  within  a 
reasonable  time,  and  served  faithfully  until  discharged.  (25  Stat. 
870.) 

See  notes  to  section  1  of  this  act,  ante,  {  2298. 

§  2305.  (Act  March  2,   1889,  c.  390,  §  7.)     Cases  excepted  from 

provisions  of  act. 
The  provisions  of  this  act  shall  not  be  so  construed  as  to  re- 
lieve any  soldier  from  the  charge  of  desertion  who  left  his  com- 
mand from  disaffection  or  disloyalty  to  the  Government,  or  to  evade 
the  dangers  and  hardships  of  the  service,  or  whilst  in  the  presence 
of  the  enemy  (not  being  sick  or  wounded),  or  while  in  arrest  or 
under  charges  for  breach  of  military  duty,  or  in  case  of  a  soldier 
of  the  Mexican  War,  who  did  not  actually  reach  the  seat  of  war. 
(25  Stat.  87.) 

See  notes  to  section  1  of  this  act,  ante,  §  2298. 

§  2306.  (Act  March  2,  1889,  c.  390,  §  8.)     Effect  of  removal  of 

charge  of  desertion  on  status  and  record  of  soldier  and  rights 

to  pension,  pay,  etc. 
When  such  charge  of  desertion  is  removed  under  the  provisions 
of  this  act,  the  soldier  shall  be  restored  to  a  status  of  honorable 
service,  his  military  record  shall  be  corrected  as  the  facts  may 
require,  and  an  honorable  discharge  shall  be  issued  in  those  cases 
where  the  soldier  has  received  none;  and  he  shall  be  restored  to 
all  his  rights  as  to  pension,  pay,  or  allowances  as  if  the  charge 
of  desertion  had  never  been  made ;  and  in  case  of  the  death  of  said 
soldier,  his  widow  or  other  legal  heir  shall  be  entitled  to  the  same 
rights  as  in  case  of  other  deceased  honorably  discharged  soldiers: 
Provided,  That  this  act  shall  not  be  construed  to  give  to  any  soldier, 
or  his  legal  representatives  or  heir,  any  pay  or  allowance  for  any 
period  of  time  he  was  absent  without  leave,  and  not  in  the  perform- 
ance of  military  duty.    (25  Stat.  870.) 

See  notes  to  section  1  of  this  act,  ante,  $  2298. 

Provisions  as  to  the  eflfect  of  the  removal  of  the  charge  of  desertion  on  rights 
to  pay  and  bounty  were  made  by  section  5  of  this  act,  ante,  §  2303. 

§  2307.  (Act  March  2,  1889,  c.  390,  §  9,  as  amended.  Act  July  27, 
1892,  c.  273,  and  Act  March  2,  1895,  c.  181.)  Applications  for 
relief. 

All  applications  for  relief  under  this  act  shall  be  made  to  and 
filed  with  the  Secretary  of  War.  (25  Stat.  871.  27  Stat.  278.  28 
Stat.  814.) 

See  notes  to  section  1  of  this  act,  ante,  §  2298. 

This  section,  as  originally  enacted,  required  applications  for  relief  under 
the  act  to  be  filed  within  three  years  from  July  1,  1889,  or  be  forever  barred. 
It  was  amended  by  Act  July  27,  1892,  c.  273,  cited  above,  by  extending  th« 
time  for  the  limitation  of  the  operation  of  the  section  for  the  period  of  two 
years  from  July  1,  1802 ;  and  by  Act  March  2,  1895,  c  181,  last  cited  above, 
by  removing  the  limitation  of  time. 
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CHAPTER  FIVE 
Articles  of  War 

This  chapter  of  Title  14,  as  enacted  in  the  Revised  Statutes  of  1878,  con- 
sisted of  sections  1342  and  1343  thereof,  section  1342  containing  the  Articles 
of  War,  and  section  1343  defining  and  punishing  the  offense  of  spying. 
Section  1342,  as  po  enacted,  was  amended  as  follows:  Article  17,  by  Act 
July  27,  1892,  c.  272,  §  1,  27  Stat  277;  article  26,  by  Act  Feb.  27,  1877,  c. 
69,  §  1,  19  Stat.  244;  article  38,  by  Act  Feb.  18,  1875,  c.  80,  §  1,  18  Stat 
318,  and  by  Act  Feb.  27,  1877,  c.  69,  §  1,  19  Stat.  244;  article  60,  by  Act 
March  2,  1901,  c.  809,  §  5,  31  Stat  951;  article  84,  by  Act  July  27,  1892, 
c.  272,  §  1,  27  Stat  277;  article  103,  by  Act  April  11,  1890,  c.  78,  26  Stat 
54;  article  104,  by  Act  July  27,  1892,  c.  272,  §  1,  27  Stat  277;  article 
122,  by  Act  March  8,  1910,  c.  88,  §  1,  36  Stat  234;  and  article  124. 
by  Act  March  8,  1910,  c.  88,  §  1,  36  Stat  234.  Article  72  of  said  section 
1342,  as  amended  by  Act  July  5,  1884,  c.  224,  23  Stat  121,  was  repealed  by 
Act  March  2,  1913,  c.  93,  37  Stat  723;  article  73  was  repealed  by  Act 
March  2,  1913,  c.  93,  37  Stat  723;  article  75  was  repealed  by  Act  March 
2,  1913,  c.  93,  37  Stat  723;  article  80  was  repealed  by  Act  June  18,  1898, 
c.  469,  §  2,  30  Stat  484:  article  81  was  repealed  by  Act  March  2,  1913,  c. 
93,  37  Stat  723;  article  82,  as  amended  by  Act  Feb.  18,  1875,  c.  80,  §  1, 
18  Stat  318,  was  repealed  by  Act  March  2,  1913,  c.  93,  37  Stat  723;  arti- 
cle 83,  as  amended  by  Act  March  2,  1901,  c.  809,  §  4,  31  Stat.  951,  was 
repealed  by  Act  March  2,  1913,  c.  93,  37  Stat  723;  and  article  123  was 
repealed  by  Act  March  8,  1910,  c.  88,  §  2,  36  Stat  235.  Other  provisions 
connected  with  the  subject-matter  of  this  chapter  were  contained  in  Act 
Oct  1,  1890,  c.  1259,  26  Stat  648,  as  amended  by  Act  June  18,  1898,  c. 
469,  §  1,  30  Stat  483;  but  said  Act  Oct  1,  1890,  c.  1259,  as  amended,  was 
repealed  by  Act  March  2,  1913,  c  93,  37  Stat  723.  As  carried  into  the 
Compilation  of  1913,  this  chapter  consisted  of  said  section  1342,  as  amended, 
and  said  section  1343,  together  with  R.  S.  §§  1202,  1203,  relating  to  wit- 
nesses before  courts-martial  and  reporters  of  military  courts,  and  such  other 
laws,  still  in  force,  as  related  to  or  were  connected  with  the  Articles  of 
War.  Such  other  laws  were  as  follows:  A  provision  of  Act  March  3,  1877, 
c.  102,  §  1,  19  Stat.  310,  relating  to  the  filing  and  preservation  of  regi- 
mental, garrison,  and  field  officers,  and  courts-martial  records;  Act  Sept. 
27,  1890,  c.  998,  26  Stat  291,  providing  that  punishments  left  to  the  dis- 
cretion of  courts-martial  should  not  exceed  certain  limits,  which  might  be 
prescribed  by  the  President;  Act  July  27,  1892,  c.  272,  §§  2-4,  27  Stat 
277,  278,  requiring  judge-advocates  to  withdraw  from  closed  sessions  of 
courts-martial,  making  fraudulent  enlistments  a  military  offense,  punish- 
able under  the  Articles  of  War,  and  enumerating  the  persons  authorized  to 
administer  oaths  for  the  purpose  of  administering  military  justice,  etc.; 
Act  June  18,  1898,  c.  469,  §§  3-5,  30  Stat.  483,  providing  for  the  remission  or 
mitigation  of  sentenc-es  of  summary  courts,  and  providing  that  soldiers  in 
confinement  under  sentence  of  dishonorable  discharge  should  be   subject  to  ^ 

the  Articles  of  War;  Act  March  2,  1901,  c.  809,  §  1,  31  Stat  950,  making 
disobedience  to  subpoenas  of  generaJ  courts-martial  a  misdemeanor,  and  fix- 
ing the  punishment  thereof;  and  provisions  of  Act  March  2,  1913,  c.  93, 
37  Stat  721,  722,  making  a  classification  of  courts-martial,  providing  for 
the  appointment  of  general,  special,  and  summary  courts -martial,  prescribing 
the  powers  of  general,  special,  and  summary  courts-martial,  and  limiting 
the  punitive  powers  of  special  and  summary  courts-martial.  Subsequent 
provisions  connected  with  this  chapter  were  contained  in  Act  April  27, 
1914,  c.  72,  38  Stat.  354,  providing  that  the  reviewing  authority  might 
suspend  the  execution  of  a  sentence  of  dishonorable  discharge  until  the 
soldier's  release  from  confinement,  but  that  the  order  of  suspension  might 
be  vacated  at  any  time,  and  the  execution  of  the  dishonorable  discharge 
directed  by  the  officer  having  general  court-martial  jurisdiction  over  the 
command  in  which  the  soldier  was  held,  or  by  the  Secretary  of  War.  Sec- 
tion 3  of  the  Army  appropriation  act  for  the  fiscal  year  1917,  Act  Aug.  29, 

1916,  c.  418,  39  Stat.,  amended  said  R.  S.  §  1342,  by  substituting  therefor  a 
complete  set  of  Articles  of  War.  Said  Act  Aug.  29,  1916,  c.  418,  §  3,  also 
superseded  all  of  the  above-mentioned  laws  contained  in  the  Compilation 
of  1913,  by  including  their  provisions  in  the  new  Articles  of  War,  thus 
leaving  the  Articles  of  War  enacted  thereby  as  the  present  law  on  that 
subject  But  by  section  4  of  said  Act  Aug.  29,  1916,  c.  418,  39  Stat,  it 
was  provided  that  said  section  3  should  be  in  force  on  and  after  March  1, 

1917,  with  the  exception  of  articles  4,  13-15,  29,  47,  49,  and  92,  which 
were  to  take  effect  immediately  upon  the  approval  of  the  act     Section  5 
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of  said  Act  Aug.  29,  1916,  c  418,  89  Stat,  provided  that  all  offenses  com- 
mitted and  all  penalties,  forfeitures,  fines,  or  liabilities  incurred  prior  to 
the  taking  effect  of  said  act,  under  any  law  embraced  in  or  modified,  changed 
or  repealed  by  said  act,  might  be  prosecuted,  punished,  and  enforced  in  the 
same  manner  and  with  the  same  effect  as  if  said  act  had  not  been  passed. 
Section  6  of  said  Act  Aug.  29,  1916,  c  418,  39  Stat,  repealed  all  laws  and 
parts  of  laws  inconsistent  with  said  act  The  effect  therefore,  of  the  above 
enumerated  legislation  was  to  make  said  Act  Aug.  29,  1916,  c.  418,  §  3,  the 
law  on  the  subjects  embraced  in  this  chapter,  on  and  after  March  1,  1917, 
repealing,  either  by  express  amendment  or  by  implication,  all  prior  laws 
relating  to  military  offenses  and  the  punishment  thereof,  hitherto  contained 
in  this  chapter,  on  and  after  said  date,  except  said  articles  4,  13-15,  29,  47, 
49,  and  92,  which  take  effect  immediately,  superseding  at  once  all  the  provi- 
sions of  other  law  embraced  therein  and  inconsistent  therewith.  Accord- 
ingly, this  chapter,  as  set  forth  below,  consists  of  the  provisions  of  said 
Act  Aug.  29,  1916,  c  418,  §  3,  with  the  necessary  historical  notes  under  the 
various  articles  thereof,  showing  the  prior  laws  superseded  by  each.  Inas- 
much, however,  as  certain  of  the  laws  in  existence  at  the  time  of  the  en- 
actment of  said  Act  Aug.  29,  1916,  c.  418,  §  3,  are  to  remain  in  force  until 
March  1,  1917,  as  above  stated,  said  laws  are  also  set  forth  in  full  in  this 
chapter  in  the  notes  to  §§  2308-2448,  post 


Sec. 

230^2448.   (Amended  and  superseded.) 

2308a.  Articles  of  War. 

1.  Definitions. 

2.  Persons    subject    to    mili- 

tary law. 
8.  Courts- martial  classified. 
4.  Who  may  serve  on  courta- 

martial. 
6.  General  courts-martiaL 

6.  Special  courts-martial. 

7.  Summary  courts-martiaL 

8.  General  courts-martiaL 

9.  Special  courts-martiaL 
10.  Summary  courts-martiaL 
U.  Appointment  of  judge  ad- 
vocates. 

12.  General  courts-martiaL 

13.  Special  courts-martiaL 

14.  Summary  courts-martiaL 

15.  Not  exclusive. 

16.  Officers;    how  triable. 

17.  Judge  advocate  to  prose- 

cute. 

18.  Challenges. 

19.  Oaths. 

20.  Continuances. 

21.  Refusal  to  plead. 

22.  Process     to     obtain     wit- 

nesses. 

23.  Refusal  to  appear  or  tes- 

tify. 

24.  Compulsory  self-incrimina- 

tion prohibited. 

25.  Depositions;    when  admis- 

sible. 

26.  Depositions;    before  whom 

taken. 

27.  Courts    of    inquiry;     rec- 

ords  of,    when   admissi- 
ble. 

28.  Resignation     without     ac- 

ceptance   does    not    re- 
lease oflScer. 

29.  Enlistment     without     dis- 

charge. 
80.  Closed  sessions. 
31.  Order  of  voting. 

82.  Contempts. 

83.  Records;     general   courts- 

martiaL 

84.  Records;  spedal  and  sum- 

mary courts-martiaL 


Sep. 

2308a.  Articles  of  War— Confd. 

35.  Disposition      of      records; 
general  courts-martiaL 

86.  Disposition      of      records; 

special     and     summary 
courts-martial. 

87.  Irregularities;    effect  of. 

88.  President     may    prescribe 

rules. 

89.  As  to  time. 

40.  As  to  number. 

41.  Certain  kinds  prohibited. 

42.  Places      of      confinement; 

when  lawfuL 

43.  Death  sentence;  when  law- 

ful. 

44.  Cowardice;    fraud;    acces- 

sory; penalty. 

45.  Maximum  limits. 

46.  Approval  and  execution  of 

sentence. 

47.  Powers  incident  to  power 

to  approve. 

48.  Confirmation;      when     re- 

quired. 

49.  Powers  incident  to  power 

to  confirm. 

50.  Mitigation  or  remission  of 

sentences. 
61.  Suspension  of  sentences  of 
dismissal  or  death. 

52.  Suspension  of  sentence  of 

dishonorable  discharge. 

53.  Suspension     of     sentences 

of  forfeiture  or  confine- 
ment 

54.  Fraudulent  enlistment. 

55.  Officer     making     unlawful 

enlistment. 

56.  Muster   rolls;    false   mus- 

ter. 

57.  False  returns;  omission  to 

render  returns. 

58.  Desertion. 

59.  Advising  or  aiding  another 

to  desert 

60.  Entertaining  a  deserter. 

61.  Absence  without  leave. 

62.  Disrespect      toward      the 

President,     Vice    Presi- 
dent,   Congress,    Secre- 
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2308a.  Articles  of  War— Confd. 

tary  of  War,  governors, 

legislatures. 

63.  Disrespect  toward  superi- 

or oflScer. 

64.  Assaulting  or  willfully  dis- 

obeying superior  oflScer. 

65.  Insubordinate   conduct   to- 

ward noncommissioned 
officer. 

66.  Mutiny  or  sedition. 

67.  Failure    to    suppress    mu- 

tiny or  sedition. 

68.  Quarrels;  frays;  disorders. 

69.  Arrest   or   confinement   of 

accused  persons. 

70.  Investigation    of    and    ac- 

tion upon  charges.  • 

71.  Refusal     to     receive     and 

keep  prisoners. 

72.  Report    of    prisoners    re- 

ceived. 

73.  Releasing    prisoner    with- 

out proper  authority. 

74.  Delivery    of    offenders    to 

civil  authorities. 

75.  Misbehavior     before      the 

enemy. 

76.  Subordinates       compelling 

commander  to  surren- 
der. 

77.  Improper  use  of  counter- 

sign. 

78.  Forcing  a  safeguard. 

79.  Captured   property   to    be 

secured  for  public  serv- 
ice. 

80.  Dealing    in    captured     or 

abandoned  property. 

81.  Relieving,       corresponding 

with,  or  aiding  the  en- 
emy. 

82.  Spies. 

83.  Military  property;    willful 

or  negligent  loss,  dam- 
age, or  wrongful  dispo- 
sition of. 

84.  Waste  or  unlawful  dispo- 

sition of  military  prop- 
erty  issued   to  soldiers. 

85.  Drunk  on  duty. 

86.  Misbehavior  of  sentineL 

87.  Personal   interest   in    sale 

of  provisions. 

88.  Intimidation     of     persons 

bringing  provisions. 

89.  Good    order    to    be    main- 

tained and  wrongs  re- 
dressed. 


Sec 

2308a.  Articles  of  War— Cont'd. 

90.  Provoking      speeches      or 

gestures. 

91.  Duelling. 

92.  Murder;    rape. 

93.  Various  crimes. 

94.  Frauds    against    the    gov- 

ernment 

95.  Conduct     unbecoming     an 

officer  and  gentleman. 

96.  General  article. 

97.  When   and    by   whom   or- 

dered. 

98.  Composition. 

99.  Challenges. 

100.  Oath  of  members  and  re- 

corder. 

101.  Powers;   procedure. 

102.  Opinion  on  merits  of  case. 

103.  Record     of     proceedings; 

how  authenticated. 

104.  Disciplinary      powers      of 

commanding  officers. 

105.  Injuries      to     person      or 

property;    redress  of. 

106.  Arrest     of     deserters     by 

civil  officials. 

107.  Soldiers     to     make     good 

time  lost. 

108.  Soldiers;    separation  from 

the  service. 

109.  Oath  of  enlistment. 

110.  Certain  articles  to  be  read 

and  explained. 

111.  Copy  of  record  of  trial. 

112.  Effects    of    deceased    per- 

sons;   disposition  of. 

113.  Inquests. 

114.  Authority     to     administer 

oaths. 

115.  Appointment  of  reporters, 

and  interpreters. 

116.  Powers  of  assistant  judge 

advocates. 

117.  Removal  of  civil  suits. 

118.  Officers;    separation   froth 

service. 

119.  Rank       and       precedence 

among   regulars,  militia, 
and  volunteers. 

120.  Command    when    different 

corps  or  commands  hap- 
pen to  join. 

121.  Complaints  of  wrongs. 
2308b.  Time  of  taking  effect  of  Articles 

of  War. 

2308c.  Effect  as  to  offenses  previously 
committed. 

2308d.  President  may  make  and  pub- 
lish army  regulations. 


§§  2308-2448.     (Amended  and  superseded.) 

These  sections  consisted  of  the  Articles  of  War  and  other  laws  related  there- 
to or  connected  therewith.  They  were  expressly  amended  by  Act  Aug.  29,  1916, 
c.  418,  {  3,  or  superseded  thereby,  by  the  inclusion  of  their  provisions  therein, 
set  forth  post,  §  230Sa.  But,  inasmuch  as  section  4  of  said  Act  Aug.  29,  1916, 
c.  418,  post,  §  2308b,  provided  that  said  §  3  should  not  take  effect  until  March 
1,  1917,  except  articles  4,  13-15,  29,  47,  49  and  92  thereof,  which  were  lo  take 
effect  immediately  upon  the  approval  of  the  act,  said  above-mentioned  Articles 
of  War  and  laws,  except  those  which  are  superseded  by  said  articles  4,  13-15, 
29,  47,  49  and  92,  are  set  forth  in  full  in  this  note.  See  note  at  the  beginning 
of  this  chapter. 

R,  8.  i  134Ji.   Articles  of  War.    The  armies  of  the  United  States  shall  be 
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governed  by  the  following  rules  and  articles.  The  word  officer,  as  used  there- 
in, shall  be  understood  to  designate  commissioned  officers;  the  word  soldier 
shall  be  understood  to  include  non-commissioned  officers,  musicians,  artificers, 
and  privates,  and  other  enlisted  men,  and  the  convictions  mentioned  therein 
shall  be  understood  to  be  convictions  by  court-martiaL  See  post,  f  2308a, 
art  1. 

Art,  1,  Offioeri  9haU  suhacrihe  these  article$.  Every  officer  now  in  the  Army 
of  the  United  States  shall  within  six  months  from  the  passing  of  this  act,  and 
every  officer  hereafter  appointed  shall,  before  he  enters  upon  the  duties  of  his 
office,  subscribe  these  rules  and  articles. 

Art.  2,  Articles  to  he  read  to  recruits.  These  rules  and  articles  shall  be 
read  to  every  anlisted  man  at  the  time  of,  or  within  six  days  after,  his  enlist- 
ment, and  hf  shall  thereupon  take  an  oath  or  affirmation,  in  the  foPowing 
form :  **!,  A.  B.,  do  solemnly  swear  (or  affirm)  that  I  will  bear  true  faith  and 
allegiance  to  the  Unitetl  States  of  America;  that  I  will  serve  them  honestly 
and  faithfully  against  all  their  enemies  whomsoever;  and  that  I  will  obey  the 
orders  of  the  President  of  the  United  States,  and  the  orders  of  the  officers  ap- 
pointed over  me,  according  to  the  rules  and  articles  of  war/'  This  oath  may 
be  taken  before  any  commissioned  officer  of  the  Army.  See  post,  §  2308a,  arts. 
109,  110. 

Art.  3.  Officers  making  unlawful  enlistments.  Every  officer  who  knowingly 
enlists  or  musters  into  the  military  service  any  minor  over  the  age  of  sixteen 
years  without  the  written  consent  of  his  parents  or  guardians,  or  any  minor 
under  the  age  of  sixteen  years,  or  any  insane  or  intoxicated  persons,  or  any 
deserter  from  the  military  or  naval  service  of  the  United  States,  or  any  person 
who  has  been  convicted  of  any  infamous  criminal  offense,  shall,  upon  convic- 
tion, be  dismissed  from  the  service,  or  suffer  such  other  punishment  as  a  court- 
martial  may  direct.    See  post,  §  2308a,  art.  55. 

Act  July  27,  1892,  c.  272,  §  S,  Fraudulent  enlistment.  Fraudulent  enlist- 
ment, and  the  receipt  of  any  pay  or  allowance  thereunder,  is  hereby  declared  a 
military  offense  and  made  punishable  by  court-martial,  under  the  Sixty-second 
Article  of  War.    (27  Stat  277.)     See  post,  §  2308a,  art.  54. 

Art.  4,  Discharges,  No  enlisted  man,  duly  sworn,  shall  he  discharged  from 
the  service  without  a  discharge  in  writing,  signed  by  a  field-officer  of  the 
regiment  to  which  he  belongs,  or  by  the  commanding  officer,  when  no  field-officer 
is  present;  and  no  discharge  shall  be  given  to  any  enlisted  man  before  his 
term  of  service  has  expired,  except  by  order  of  the  President,  the  Secretary 
of  War,  the  commanding  officer  of  a  department,  or  by  sentence  of  a  general 
court-martial.    See  post,  §  2308a,  art.  108. 

Art,  5.  Mustering  persons  not  soldiers.  Any  officer  who  knowingly  musters 
as  a  soldier  a  person  who  is  not  a  soldier  shall  be  deemed  guilty  of  knowingly 
making  a  false  muster,  and  punished  accordingly.     See  post,  §  2308a,  art.  56. 

Art.  6.  Taking  money  on  mustering.  Any  officer  who  takes  money,  or  oth- 
er thing,  by  way  of  gratification,  on  mustering  any  regiment,  troop,  battery, 
or  company,  or  on  signing  muster-rolls,  shall  be  dismissed  from  the  service, 
and  shall  thereby  be  disabled  to  hold  any  office  or  employment  in  the  service 
of  the  United  States.    See  post,  §  2308a,  art.  56. 

Art.  7.  Returns  of  regiments,  etc.  Every  officer  commanding  a  regiment, 
an  independent  troop,  battery,  or  company,  or  a  garrison,  shall,  in  the  begin- 
ning of  every  month,  transmit  through  the  proper  channels,  to  the  Department 
of  War,  an  exact  return  of  the  same,  specifying  the  names  of  the  officers  then 
absent  from  their  posts,  with  the  reasons  for  and  the  time  of  their  absence. 
And  any  officer  who,  through  neglect  or  design,  omits  to  send  such  returns, 
shall,  on  conviction  thereof,  be  punished  as  a  court-martial  may  direct.  See 
post,  §  2308a,  art.  57. 

Art,  8.  False  returns.  Every  officer  who  knowingly  makes  a  false  return 
to  the  Department  of  War,  or  to  any  of  his  superior  officers,  authorized  to 
call  for  such  returns,  of  the  state  of  the  regiment,  troop  or  company,  or  garri- 
son under  his  command;  or  of  the  arms,  ammunition,  clothing  or  other  stores 
thereunto  belonging,  shall,  on  conviction  thereof  before  a  court-martial,  be 
cashiered.    See  post,  §  2308a,  art  57. 

Art.  9.  Captured  stores  secured  for  public  service.  All  public  stores  taken 
from  the  enemy  shall  be  secured  for  the  service  of  the  United  States ;  and  for 
neglect  thereof  the  commanding  officer  shall  be  answerable.  See  post,  §  2308a, 
art.  79. 

Art,  10.  Accountability  for  arms,  etc.  Eyery  officer  commanding  a  troop, 
battery,  or  company,  is  charged  with  the  arms,  accouterments,  ammunition, 
clothing,  or  other  military  stores  belonging  to  his  command,  and  is  accountable 
to  his  colonel  in  case  of  their  being  lost,  spoiled,  or  damaged  otherwise  than 
by  unavoidable  accident,  or  on  actual  service. 

Art,  11,  Furloughs,  Every  officer  commanding  a  regiment  or  an  independ- 
ent troop,  battery,  or  company,  not  in  the  field,  may,  when  actually  quartered 
with  such  command,  grant  furloughs  to  the  enlisted  men,  in  such  numbers  and 
for  such  time  as  he  shall  deem  consistent  with  the  good  of  the  service.  Every 
officer  commanding  a  regiment,  or  an  independent  troop,  battery,  or  company, 
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in  the  field,  may  grant  furloughs  not  exceeding  thirty  days  at  one  time,  to  five 
per  centum  of  the  enlisted  men,  for  good  conduct  in  the  line  of  duty,  but  sub- 
ject to  the  approval  of  the  commander  of  the  forces  of  which  said  enlisted  men 
form  a  part.  Every  company  officer  of  a  regiment,  commanding  any  troop, 
battery,  or  company  not  in  the  field,  or  commanding  in  any  garrison,  fort,  post, 
or  barrack,  may,  in  the  absence  of  his  field-officer,  grant  furloughs  to  the  en- 
listed men,  for  a  time  not  exceeding  twenty  days  in  six  months,  and  not  to 
more  than  two  persons  to  be  absent  at  the  same  time.  See  §  1891a,  ante,  and 
notes  thereunder. 

Art.  12,  Musters.  At  every  muster  of  a  regiment,  troop,  battery,  or  coin- 
pany,  the  commanding  officer  thereof  shall  give  to  the  mustering  officer  certifi- 
cates, signed  by  himself,  stating  how  long  absent  officers  have  been  absent  and 
the  reasons  of  their  absence.  And  the  commanding  officer  of  every  troop,  bat- 
tery, or  company  shall  g^ve  like  certificates,  stating  how  long  absent  non-com- 
missioned officers  and  private  soldiers  have  been  absent  and  the  reasons  of 
their  absence.  Such  reasons  and  time  of  absence  shall  be  inserted  in  the 
muster-rolls,  opposite  the  names  of  the  respective  absent  officers  and  soldiers, 
and  the  certificates,  together  with  the  muster-rolls,  shall  be  transmitted  by  the 
mustering  officer  to  the  Department  of  War,  as  speedily  as  the  distance  of  the 
place  and  muster  will  admit.    See  post,  §  2308a,  art.  56. 

Art,  13,  False  certificates.  Every  officer  who  signs  a  false  certificate,  re- 
lating to  the  absence  or  pay  of  an  officer  or  soldier,  shall  be  dismissed  from  the 
service.     See  post,  §  2308a,  art.  56. 

Art.  IJf.  False  muster.  Any  officer  who  knowingly  makes  a  false  muster  of 
man  or  horse,  or  who  signs,  or  directs,  or  allows  the  signing  of  any  muster- 
roll,  knowing  the  same  to  contain  a  false  muster,  shall,  upon  proof  thereof 
by  two  witnesses,  before  a  court-martial,  be  dismissed  from  the  service,  and 
shall  thereby  be  disabled  to  hold  any  office  or  employment  in  the  service  of  the 
United  States.     See  post,  §  2308a,  art.  56. 

Art.  15.  Allowing  military  stores  to  he  damaged.  Any  officer  who,  will- 
fully or  through  neglect,  suffers  to  be  lost,  spoiled,  or  damaged,  any  military 
stores  belonging  to  the  United  States,  shall  make  good  the  loss  or  damage,  and 
be  dismissed  from  the  service.     See  post,  §  2308a,  art.  83. 

Art.  16.  Wasting  ammunition.  Any  enlisted  man  who  sells,  or  willfully  or 
through  neglect  wastes  the  ammunition  delivered  out  to  him,  shall  be  punished 
as  a  court-martial  may  direct.     See  post,  §  2308a,  art.  84. 

Art,  17,  as  amended.  Act  July  27,  1892,  o.  272,  f  1.  Losing  or  spoiling  oc- 
oouterments,  etc.  Any  soldier  who  sells  or  through  neglect  loses  or  spoils 
his  horse,  arms,  clothing,  or  accouterments  shall  be  punished  as  a  court-martial 
may  adjudge,  subject  to  such  limitation  as  may  be  prescribed,  by  the  President 
by  virtue  of  the  power  vested  in  him.    See  post,  §  2308a,  art.  84. 

Art.  18.  Commanders  not  to  he  interested  in  sale  of  victuals,  etc.  Any  of- 
ficer commanding  in  any  garrison,  fort,  or  barracks  of  the  United  States  who, 
for  his  private  advantage,  lays  any  duty  or  imposition  upon,  or  is  interested 
in,  the  sale  of  any  victuals,  liquors,  or  other  necessaries  of  life,  brought  into 
such  garrison,  fort,  or  barracks,  for  the  use  of  the  soldiers,  shall  be  dismissed 
from  the  service.     See  post,  §  2308a,  art.  87. 

Art.  19.  Disrespectful  words  against  the  President,  etc.  Any  officer  who 
uses  contemptuous  or  disrespectful  words  against  the  President,  ibe  Vice-Pres- 
ident, the  Congress  of  the  United  States,  or  the  chief  magistrate  or  legislature 
of  any  of  the  United  States  in  which  he  is  quartered,  shall  be  dismissed  from 
the  service,  or  otherwise  punished,  as  a  court-martial  may  direct.  Any  soldier 
who  so  offends  shall  be  punished  as  a  court-martial  may  direct.  See  post,  § 
2308a,  art.  62. 

Art.  20.  Disrespect  toward  commanding  officers.  Any  officer  or  soldier  who 
behaves  himself  with  disrespect  toward  his  commanding  officer  shall  be  punish- 
ed as  a  court-martial  may  direct.     See  post,  §  2308a,  art.  63. 

Art.  21.  Striking  a  superior  officer.  Any  officer  or  soldier  who,  on  any 
pretense  whatsoever,  strikes  his  superior  officer,  or  draws  or  lifts  up  any  weap- 
on, or  offers  any  violence  against  him,  being  in  the  execution  of  his  office,  or 
disobeys  any  lawful  command  of  his  superior  officer,  shall  suffer  death,  or  such 
other  punishment  as  a  court-martial  may  direct.     See  post,  §  2308a,  art.  64. 

Art,  22.  Mutiny.  Any  officer  or  soldier  who  begins,  excites,  causes,  or  joins 
in  any  mutiny  or  sedition,  in  any  troop,  battery,  company,  party,  post,  de- 
tachment, or  guard,  shall  suffer  death,  or  such  other  punishment  as  a  court- 
martial  may  direct.     See  post,  §  2308a,  art.  66. 

Art,  28.  Failing  to  resist  mutiny.  Any  officer  or  soldier  who,  being  present 
at  any  mutiny  or  sedition,  does  not  use  his  utmost  endeavor  to  suppress  the 
same,  or  having  knowledge  of  any  intended  mutiny  or  sedition,  does  not,  with- 
out delay,  give  information  thereof  to  his  commanding  officer,  shall  suffer 
death,  or  such  other  punishment  as  a  court-martial  may  direct.  See  post,  { 
2308a,  art.  67. 

Art.  24.  Quarrels  and  frays.  All  officers,  of  what  condition  soever,  have 
power  to  part  and  quell  all  quarrels,  frays,  and  disorders,  whether  among  per- 
sons belonging  to  his  own  or  to  another  corps,  regiment,  troop,  battery,  or 
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company,  and  to  order  officers  into  arrest,  and  non-commissioned  officers  and 
soldiers  into  confinement,  who  take  part  in  the  same,  nntil  their  proper  su- 
perior officer  is  acquainted  therewith.  And  whosoever,  being  so  ordered,  re- 
fuses to  obey  such  officer  or  non-commissioned  officer,  or  draws  a  weapon  upon 
him,  shall  be  punished  as  a  court-martial  may  direct.    See  post,  {  2308a,  art.  68. 

Art,  25,  Reproachful  or  provoking  speeches.  No  officer  or  soldier  shall  use 
aiiy  reproachful  or  provoking  speeches  or  gestures  to  another.  Any  officer  who 
80  offends  shall  be  put  in  arrest.  Any  soldier  who  so  offends  shall  be  confined, 
and  required  to  ask  pardon  of  the  party  offended,  in  the  presence  of  his  com- 
manding officer.    See  post,  §  2308a,  art.  90. 

Art.  26,  as  amended,  Act  Feb,  27, 1817,  c,  69,  §  1.  Challenges  to  fight  duels. 
No  officer  or  soldier  shall  send  a  challenge  to  another  officer  or  soldier  to  fight 
a  duel,  or  accept  a  challenge  so  sent.  Any  officer  who  so  offends  shall  be  dis- 
missed from  the  service.  Any  soldier  who  so  offends  shall  suffer  such  punish- 
ment as  a  court-martial  may  direct     See  post,  §  2308a,  art.  91. 

Art.  27,  Allowing  persons  to  go  out  and  fight;  seconds  and  promoters. 
Any  officer  or  non-commissioned  officer,  commanding  a  guard,  who,  knowingly 
and  willingly,  suffers  any  person  to  go  forth  to  fight  a  duel,  shall  be  punished 
as  a  challenger;  and  all  seconds  or  promoters  of  duels,  and  carriers  of  chal- 
lenges to  fight  duels,  shall  be  deemed  principals,  and  punished  accordingly.  It 
shall  be  the  duty  of  any  officer  commanding  an  army,  regiment,  troop,  battery, 
company,  post,  or  detachment,  who  knows  or  has  reason  to  believe  that  a 
challenge  has  been  given  or  accepted  by  any  officer  or  enlisted  man  under  his 
command,  immediately  to  arrest  the  offender  and  bring  him  to  trial.  See  post, 
i  2308a,  art  91. 

Art,  28.  Upbraiding  another  for  refusing  challenge.  Any  officer  or  soldier 
who  upbraids  another  officer  or  soldier  for  refusing  a  challenge  shall  himself 
be  punished  as  a  challenger ;  and  all  officers  and  soldiers  are  hereby  discharged 
from  any  disgrace  or  opinion  of  disadvantage  which  might  arise  from  their 
having  refused  to  accept  challenges,  as  they  will  only  have  acted  in  obedience 
to  the  law,  and  have  done  their  duty  as  good  soldiers,  who  subject  themselves 
to  discipline.    See  post,  §  2308a,  art.  91. 

Art,  29,  Wrongs  to  officers;  redress  of.  Any  officer  who  thinks  himself 
wronged  by  the  commanding  officer  of  his  regiment,  and,  upon  due  application 
to  such  commander,  is  refused  redress,  may  complain  to  the  general  com- 
manding in  the  State  or  Territory  where  such  regiment  is  stationed.  The  gen- 
eral shall  examine  into  said  complaint  and  take  proper  measures  for  redress- 
ing the  wrong  complained  of;  and  he  shall,  as  soon  as  possible,  transmit  to 
the  Department  of  War  a  true  statement  of  such  complaint,  with  the  proceed- 
ings had  thereon.    See  post,  §  2308a.  art.  121. 

Art.  SO,  Wrongs  to  soldiers;  redress  of.  Any  soldier  who  thinks  himself 
wronged  by  any  officer  may  complain  to  the  commanding  officer  of  his  regi- 
ment, who  shall  summon  a  regimental  court-martial  for  the  doing  of  justice  to 
the  complainant  Blither  party  may  appeal  from  such  regimental  court-martial 
to  a  general  court-martial;  but  if,  upon  such  second  hearing,  the  appeal  ap- 
pears to  be  groundless  and  vexatious,  the  party  appealing  shall  be  punished  at 
the  discretion  of  said  general  court-martial.     See  post,  §  2308a,  art.  121, 

Art.  31.  Lying  out  of  quarters.  Any  officer  or  soldier  who  lies  out  of  his 
quarters,  garrison,  or  camp,  without  leave  from  his  superior  officer,  shall  be 
punished  as  a  court-martial  may  direct. 

Art.  S2.  Soldier  absent  without  leave.  Any  soldier  who  absents  himself 
from  his  troop,  battery,  company,  or  detachment  without  leave  from  his  com- 
manding officer,  shall  be  punished  as  a  court-martial  may  direct  See  post,  § 
2308a,  art.  61. 

Art,  SS,  Absence  from  parade  without  leave.  Any  officer  or  soldier  who 
fails,  except  when  prevented  by  sickness  or  other  necessity,  to  repair,  at  the 
fixed  time,  to  the  place  of  parade,  exercise,  or  other  rendezvous  appointed  by 
his  commanding  officer,  or  goes  from  the  same,  without  leave  from  his  com- 
manding officer,  before  he  is  dismissed  or  relieved,  shall  be  punished  as  a  court- 
martial  may  direct.    See  post,  §  2308a,  art.  61. 

Art,  $4.  'One  mile  from  camp  without  leave.  Any  soldier  who  is  found  one 
mile  from  camp,  without  leave  in  writing  from  his  commanding  officer,  shaU 
be  punished  as  a  court-martial  may  direct.     See  post,  §  2308a,  art,  61. 

Art.  35,  Failing  to  retire  at  retreat.  Any  soldier  who  fails  to  retire  to  his 
quarters  or  tent  at  the  beating  of  retreat,  shall  be  punished  according  to  the 
nature  of  his  offense. 

Art,  36.  Hiring  duty.  No  soldier  belonging  to  any  regiment,  troop,  battery, 
or  company  shall  hire  another  to  do  his  duty  for  him,  or  be  excused  from  duty, 
except  in  cases  of  sickness,  disability,  or  leave  of  absence.  Every  such  soldier 
found  guilty  of  hiring  his  duty,  and  the  person  so  hired  to  do  another's  duty, 
shall  be  punished  as  a  court-martial  may  direct 

Art,  37,  Conniving  at  hiring  duty.  E>very  non-commissioned  officer  who 
connives  at  such  hiring  of  duty  shall  be  reduced.  Every  officer  who  knows  and 
allows  such  practices  shall  be  punished  as  a  court-martial  may  direct 
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Art.  38,  as  amended,  Act  Feb,  18,  1875,  c,  80,  §  1,  and  Act  Feb.  27,  1877,  o. 
69,  §  1.  Drunk  on  duty.  Any  oflScer  who  is  found  drunk  on  his  guard,  party, 
or  other  duty,  shall  be  dismissed  from  the  service.  Any  soldier  who  so  offends 
shall  suffer  such  punishment  as  a  court-martial  may  direct.  No  court-martial 
shall  sentence  any  soldier  to  be  branded,  marked,  or  tattooed.  See  post,  § 
23n8a,  art.  85. 

Art.  89.  Sentinel  sleeping  on  post.  Any  sentinel  who  is  found  sleeping  up- 
on his  post,  or  who  leaves  it  before  he  is  regularly  relieved,  shall  suffer  death, 
or  such  other  punishment  as  a  court-martial  may  direct.  See  post,  §  2308a, 
art.  86. 

Art.  40.  Quitting  guard,  etc.,  ioithout  leave.  Any  officer  or  soldier  who 
quits  his  guard,  platoon,  or  division,  without  leave  from  his  superior  officer, 
except  in  a  case  of  urgent  necessity,  shall  be  punished  as  a  court-martial  may 
direct. 

Art.  41-  False  alarms.  Any  officer  who,  by  any  means  whatsoever,  occa- 
sions false  alarms  in  camp,  garrison,  or  quarters,  shall  suffer  death,  or  such 
other  punishment  as  a  court-martial  may  direct.     See  post,  §  230Sa,  art.  75. 

Art.  42.  Misbehavior  before  the  enemy,  cowardice,  etc.  Any  officer  or  sol- 
dier who  misbehaves  himself  before  the  enemy,  runs  away,  or  shamefully  aban- 
dons any  fort,  post,  or  guard,  which  he  is  commanded  to  defend,  or  speaks 
words  inducing  others  to  do  the  like,  or  casts  away  his  arms  or  ammunition, 
or  quits  his  post  or  colors  to  plunder  or  pillage,  shall  suffer  death,  or  such  oth- 
er  punishment  as  a  court-martial  may  direct.     See  post,  §  2008a,  art.  75. 

Art.  4^.  Compelling  a  surrender.  If  any  commander  of  any  garrison,  for- 
tress, or  post  is  compelled,  by  the  officers  and  soldiers  under  his  command,  to 
give  up  to  the  enemy  or  to  abandon  it,  the  officers  or  soldiers  so  offending  shall 
suffer  death,  or  such  other  punishment  as  a  court-martial  may  direct.  See 
post,  §  2308a,  art.  76. 

Art.  4h  Disclosing  watchword.  Any  person  belonging  to  the  armies  of  the 
United  States  who  makes  known  the  watchword  to  any  person  not  entitled  to 
receive  it,  according  to  the  rules  and  discipline  of  war,  or  presumes  to  give  a 
parole  or  watchword  different  from  that  which  he  received,  shall  suffer  death, 
or  such  other  punishment  as  a  court-martial  may  direct  See  post,  §  2308a, 
art.  77. 

Art.  45.  Relieving  the  enemy.  Whosoever  relieves  the  enemy  with  money, 
victuals,  or  ammunition,  or  knowingly  harbors  or  protects  an  enemy,  shall  suf- 
fer death,  or  such  other  punishment  as  a  court-martial  may  direct.  See  post, 
I  2308a,  art.  81. 

Art.  4^'  Corresponding  with  the  enemy.  Whosoever  holds  correspondence 
with,  or  gives  intelligence  to,  the  enemy,  either  directly  or  indirectly,  shall  suf- 
fer death,  or  such  other  punishment  as  a  court-martial  may  direct.  See  post, 
§  2308a,  art.  81. 

Art.  47.  Desertion.  Any  officer  or  soldier  who,  having  received  pay,  or  hav- 
ing been  duly  enlisted  in  the  service  of  the  United  States,  deserts  the  same, 
shall,  in  time  of  war,  suffer  death,  or  such  other  punishment  as  a  court-martial 
may  direct;  and  in  time  of  peace,  any  punishment,  excepting  death,  which  a 
court-martial  may  direct.    .See  post,  §  2308a,  art.  58. 

Art.  48.  Deserter  shall  serve  full  term.  Every  soldier  who  deserts  the  serv- 
ice of  the  United  States  shall  be  liable  to  serve  for  such  period  as  shall,  with 
the  time  he  may  have  served  previous  to  his  desertion,  amount  to  the  full  term 
of  his  enlistment;  and  such  soldier  shall  be  tried  by  a  court-martial  and  pun- 
ished, although  the  term  of  his  enlistment  may  have  elapsed  previous  to  his 
being  apprehended  and  tried.    See  post,  §  230Sa,  art.  107. 

Art.  49.  Desertion  by  resignation.  Any  officer  who,  having  tendered  his 
resignation,  quits  his  post  or  proper  duties,  without  leave,  and  with  intent  to 
remain  permanently  absent  therefrom,  prior  to  due  notice  of  the  acceptance  of 
the  same,  shall  be  deemed  and  punished  as  a  deserter.  See  post,  {  2308aY 
art.  28. 

Art.  50,  Superseded.  This  article  prohibited  re-enlisting  without  a  dis- 
charge from  previous  enlistment,  provided  a  punishment  therefor,  and  also  pro- 
vided the  punishment  of  officers  receiving,  etc.,  such  persons  so  re-enlisting. 
It  was  superseded,  in  part  at  least,  by  article  29  of  the  new  Articles  of  War, 
effective  immediately.     See  post,  §  2308a,  art.  29. 

Art,  51,  Advising  to  desert.  Any  officer  or  soldier  who -advises  or  persuades 
any  other  officer  or  soldier  to  desert  the  service  of  the  United  States,  shall,  in 
time  of  war,  suffer  death,  or  such  other  punishment  as  a  court-martial  may  di- 
rect; and  in  time  of  peace,  any  punishment,  excepting  death,  which  a  court- 
martial  may  direct    See  post,  §  2308a,  art.  59. 

Art.  52.  Misconduct  at  divine  service.  It  is  earnestly  recommended  to  all 
officers  and  soldiers  diligently  to  attend  divine  service.  Any  officer  who  behaves 
indecently  or  irreverently  at  any  place  of  divine  worship  shall  be  brought  be- 
fore a  general  court-martial,  there  to  be  publicly  and  severely  reprimanded  by 
the  president  thereof.  Any  soldier  who  so  offends  shall,  for  his  first  offense, 
forfeit  one-sixth  of  a  dollar;    for  each  further  offense  he  shall  forfeit  a  like 
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sum,  and  shall  be  confined  twenty-four  hours.  The  money  so  forfeited  shall 
be  deducted  from  his  next  pay,  and  shall  be  applied,  by  the  captain  or  senior 
officer  of  his  troop,  battery,  or  company,  to  the  use  of  the  sick  soldiers  of  the 
same. 

Art.  5S,  Profane  oaths.  Any  officer  who  uses  any  profane  oath  or  execra- 
tion shall,  for  each  offense,  forfeit  and  pay  one  dollar.  Any  soldier  who  so 
ofifends  shall  incur  the  penalties  provided  in  the  preceding  article;  and  all 
moneys  forfeited  for  such  offenses  shall  be  applied  as  therein  provided. 

Art.  64.  Officers  to  keep  good  order  in  their  commands.  Every  officer  com- 
manding in  quarters,  garrison,  or  on  the  march,  shall  keep  good  order,  and,  to 
the  utmost  of  his  power,  redress  all  abases  or  disorders  which  may  be  commit- 
ted by  any  officer  or  soldier  under  his  command ;  and  if,  upon  complaint  made 
to  him  of  officers  or  soldiers  beating  or  otherwise  ill-treating  any  person,  dis- 
turbing fairs  or  markets,  pr  committing  any  kind  of  riot,  to  the  disquieting  of 
the  citizens  of  the  United  States,  he  refuses  or  omits  to  see  justice  done  to  the 
offender,  and  reparation  made  to  the  party  injured,  so  far  as  part  of  the  of- 
fender's pay  shall  go  toward  such  reparation,  he  shall  be  dismissed  from  the 
service,  or  otherwise  punished,  as  a  court-martial  may  direct.  See  post,  f 
2308a,  art.  89. 

Art.  55.  W<iste  or  spoils  and  destruction  of  property  toithout  orders.  All 
officers  and  soldiers  are  to  behave  themselves  orderly  in  quarters  and  on  the 
march ;  and  whoever  commits  any  waste  or  spoil,  either  in  walks  or  trees, 
parks,  warrens,  fish-ponds,  houses,  gardens,  grain-fields,  inclosures,  or  meadows, 
or  maliciously  destroys  any  property  whatsoever  belonging  to  inhabitants  of 
the  United  States,  (unless  by  order  of  a  general  officer  commanding  a  separate 
army  in  the  field,)  shall,  besides  such  penalties  as  he  may  be  liable  to  by  law, 
be  punished  as  a  court-martial  may  direct.     See  post,  §  2308a,  art.  89. 

Art.  56.  Violence  to  persons  bringing  provisions.  Any  officer  or  soldier  who 
does  violence  to  any  person  bringing  provisions  or  other  necessaries  to  the 
camp,  garrison,  or  quarters  of  the  forces  of  the  United  States  in  foreign  parts, 
shall  suffer  death,  or  such  other  punishment  as  a  court-martial  may  direct. 
See  post,  §  2308a,  art.  88. 

Art.  57.  Forcing  a  safeguard.  Whosoever,  belonging  to  the  armies  of  the 
United  States  in  foreign  parts,  or  at  any  place  within  the  United  States  or 
their  Territories  during  rebellion  against  the  supreme  authority  of  the  United. 
States,  forces  a  safe-guard,  shall  suffer  death.    See  post,  §  2308a,  art.  78. 

Art.  58.  Certain  crimes  during  rebellion.  In  time  of  war,  insurrection,  or 
rebellion,  larceny,  robbery,  burglary,  arson,  mayhem,  manslaughter,  murder, 
'assault  and  battery  with  an  intent  to  kill,  wounding,  by  shooting  or  stabbing, 
with  an  intent  to  commit  murder,  rape  or  assault  and  battery  with  an  intent 
to  commit  rape,  shall  be  punishable  by  the  sentence  of  a  general  court-martial, 
when  committed  by  persons  in  the  military  service  of  the  United  States,  and 
the  punishment  in  any  such  case  shall  not  be  less  than  the  punishment  provid- 
ed, for  the  like  offense,  by  the  laws  of  the  State,  Territory,  or  district  in  which 
such  offense  may  have  been  committed.  This  article,  as  to  murder  or  rape, 
was  superseded  immediately  by  new  Article  of  War  92.  See  post,  §  2308a, 
arts.  92,  93. 

Art.  59.  Offenders  to  be  delivered  up  to  civil  magistrate.  When  any  officer 
or  soldier  is  accused  of  a  capital  crime,  or  of  any  offense  against  the  person  or 
property  of  any  citizen  of  any  of  the  United  States,  which  is  punishable  by 
the  laws  of  the  land,  the  commanding  officer,  and  the  officers  of  the  regiment, 
troop,  battery,  company,  or  detachment,  to  which  the  person  so  accused  be- 
longs, are  required,  except  in  time  of  war,  upon  application  duly  made  by  or 
in  behalf  of  the  party  injured,  to  use  their  utmost  endeavors  to  deliver  him 
over  to  the  civil  magistrate,  and  to  aid  the  officers  of  justice  in  apprehending 
and  securing  him,  in  order  to  bring  him  to  trial.  If,  upon  such  application, 
any  officer  refuses  or  willfully  neglects,  except  in  time  of  war,  to  deliver  over 
such  accused  person  to  the  civil  magistrates,  or  to  aid  the  officers  of  justice  in 
apprehending  him,  he  shall  be  dismissed  from  the  service.  See  post,  §  2308a, 
art.  74. 

Art.  60,  as  amended.  Act  March  2, 1901,  o.  809,  §  5,  Certain  crimes  of  fraud 
against  the  United  States.  Any  person  in  the  military  service  of  the  United 
States  who  makes  or  causes  to  be  made  any  claim  against  the  United  Stated, 
or  any  officer  thereof,  knowing  such  claim  to  be  false  or  fraudulent ;   or 

Who  presents  or  causes  to  be  presented  to  any  person  in  the  civil  or  military 
service  thereof,  for  approval  or  payment,  any  claim  against  the  United  States 
or  any  of^cer  thereof,  knowmg  such  claim  to  be  false  or  fraud uleut ;    or 

Who  enters  into  any  agreenjent  or  conspiracy  to  defraud  the  United  States 
by  obtaining,  or  aiding  others  to  obtain,  the  allowance  or  payment  of  any  false 
or  fraudulent  claim ;   or 

Who,  for  the  purpose  of  obtaining,  or  aiding  others  to  obtain,  the  approval, 
allowance,  or  payment  of  any  claim  against  the  United  States  or  against  any 
officer  thereof  makes  or  uses,  or  procures  or  advises  the  making  or  use  of,  any 
writing  or  other  paper,  knowing  the  same  to  contain  any  false  or  fraudulent 
statement ;   or 
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Who,  for  the  purpose  of  obtaining,  or  aiding  others  to  obtain,  the  approval, 
allowance,  or  payment  of  any  claim  against  the  United  States  or  any  officer 
thereof,  makes,  or  procures  or  advises  the  making  of,  any  oath  to  any  fact  or 
to  any  writing  or  other  paper,  knowing  such  oath  to  be  false;  or 

Who,  for  the  purpose  of  obtaining,  or  aiding  others  to  obtain,  the  approval, 
allowance,  or  payment  of  any  claim  against  the  United  States  or  any  officer 
thereof,  forges  or  counterfeits,  or  procures  or  advises  the  forging  or  counter- 
feiting of,  any  signature  upon  any  writing  or  other  paper,  or  uses,  or  procures 
or  advises  the  use  of,  any  such  signature,  knowing  the  same  to  be  forged  or 
counterfeited;  or 

Who,  having  charge,  possession,  custody  or  control  of  any  money  or  other 
property  of  the  United  States,  furnished  or  intended  for  the  military  service 
thereof,  knowingly  delivers,  or  causes  to  be  delivered,  to  any  persons  having 
authority  to  receive  the  same,  any  amount  thereof  less  than  that  for  which  he 
receives  a  certificate  or  receipt;   or 

Who,  being  authorized  to  make  or  deliver  any  paper  certifying  the  receipt 
of  any  property  of  the  United  States,  furnished  or  intended  for  the  military 
service  thereof,  makes,  or  delivers  to  any  person,  such  writing,  without  having 
full  knowledge  of  the  truth  of  the  statements  therein  contained,  and  with  in- 
tent to  defraud  the  United  States ;  or 

Who  steals,  embezzles,  knowingly  and  willfully  misappropriates,  applies  to 
his  own  use  or  benefit,  or  wrongfully  or  knowingly  sells  or  disposes  of  any  ord- 
nance, arms,  equipments,  ammunition,  clothing,  subsistence  stores,  money,  or 
other  property  of  the  United  States,  furnished  or  intended  for  the  military 
service  thereof;   or 

Who  knowingly  purchases,  or  receives  in  pledge  for  any  obligation  or  in- 
debtedness, from  any  soldier,  officer,  or  other  person  who  is  a  part  of  or  em- 
ployed in  said  forces  or  service,  any  ordnance,  arms,  equipments,  ammunition, 
clothing,  subsistence  stores,  or  other  property  of  the  United  States,  such  sol- 
dier, officer,  or  other  person  not  having  lawful  right  to  sell  or  pledge  the  same. 

Shall,  on  conviction  thereof,  be  punished  by  fine  or  imprisonment,  or  by  such 
other  punishment  as  a  court-martial  may  adjudge,  or  by  any  or  all  of  said  pen- 
alties. And  if  any  person,  being  guilty  of  any  of  the  offenses  aforesaid,  while 
in  the  military  service  of  the  United  States,  receives  his  discharge,  or  is  dis- 
missed from  the  service,  he  shall  continue  to  be  liable  to  be  arrested  and  held 
for  trial  and  sentence  by  a  court-martial,  in  the  same  manner  and  to  the  same 
extent  as  if  he  had  not  received  such  discharge  nor  been  dismissed.  See  post, 
f  2308a,  art.  94. 

Art.  61,  Conduct  unbecoming  an  officer  and  gentleman.  Any  officer  who  is 
convicted  of  conduct  unbecoming  an  officer  and  a  gentleman  shall  be  distnissed 
from  the  service.    See  post,  §  2308a,  art.  95. 

Art,  62.  Crimea  and  disorders  to  prejudice  of  military  discipline.  All  crimes 
not  capital,  and  all  disorders  and  neglects,  which  officers  and  soldiers  may  be 
guilty  of,  to  the  prejudice  of  good  order  and  military  discipline,  though  not 
mentioned  in  the  foregoing  articles  of  war,  are  to  be  taken  cognizance  of  by  a 
general,  or  a  regimental,  garrison,  or  field-officers'  court-martial,  according  to 
the  nature  and  degree  of  the  offense,  and  punished  at  the  discretion  of  such 
court.    See  post,  §  2308a,  art.  96. 

Art,  6S,  Retainers  of  camp.  All  retainers  to  the  camp,  and  all  persons  serv- 
ing with  the  armies  of  the  United  States  in  the  field,  though  not  enlisted  sol- 
diers, are  to  be  subject  to  orders,  according  to  the  rules  and  discipline  of  war. 
See  post.  §  2308a,  art  2. 

Art.  64'  All  troops  subject  to  articles  of  war.  The  officers  and  soldiers  of 
any  troops,  whether  militia  or  others,  mustered  and  in  pay  of  the  United 
States,  shall,  at  all  times  and  in  all  places,  be  governed  by  the  articles  of  war, 
and  shall  be  subject  to  be  tried  by  courts-martial.     See  post,  §  2308a,  art.  2. 

Art.  63,  Arrest  of  officers  accused  of  crimes.  Officers  charged  with  crime 
shall  be  arrested  and  confined  in  their  barracks,  quarters,  or  tents,  and  deprived 
of  their  swords  by  the  commanding  officer.  And  any  officer  who  leaves  his 
confinement  before  he  is  set  at  liberty  by  his  commanding  officer  shall  be  dis- 
missed from  the  service.    See  post,  §  2308a,  art.  69. 

Art,  66,  Soldiers  accused  of  crimes.  Soldiers  charged  with  crimes  shall  be 
confined  until  tried  by  court-martial,  or  released  by  proper  authority.  See 
post,  §  2308a,  art.  69. 

Art.  67.  Receiving  prisoners.  No  provost-marshal,  or  officer  commanding 
a  guard,  shall  refuse  to  receive  or  keep  any  prisoner  committed  to  his  charge 
by  an  officer  belonging  to  the  forces  of  the  United  States ;  provided  the  officer 
committing  shall,  at  the  same  time,  deliver  an  account  in  writing,  signed  by 
himself,  of  the  crime  charged  against  the  prisoner.     See  post,  §  2308a,  art.  71. 

Art,  68,  Report  of  prisoners.  Every  officer  to  whose  charge  a  prisoner  is 
committed  shall,  within  twenty-four  hours  after  such  commitment,  or  as  soon 
as  he  is  relieved  from  his  guard,  report  in  writing,  to  the  commanding  officer, 
the  name  of  such  prisoner,  the  crime  charged  against  him,  and  the  name  of  the 
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officer  committing  bim ;  and  if  he  fails  to  make  snch  report,  he  shall  be  pun- 
ished as  a  conrt-martial  may  direct.    See  post,  §  2308a,  art.  72. 

Art,  69.  Rele€i9ing  prisoners  without  authority;  escapes.  Any  officer  who 
presumes,  without  proper  authority,  to  release  any  prisoner  committed  to  his 
charge,  or  suffers  any  prisoner  so  committed  to  escape,  shall  be  punished  as 
a  court-martial  may  direct.    See  post,  §  2306a,  art.  73. 

Art,  70.  Duration  of  confinement.  No  officer  or  soldier  put  in  arrest  shall 
be  continued  in  confinement  more  than  eight  days,  or  until  such  time  as  a 
court-martial  can  be  assembled.     See  post,  §  2308a,  art.  70. 

Art.  11.  Copy  of  charges  and  time  of  trial.  When  an  officer  is  put  in  arrest 
for  the  purpose  of  trial,  except  at  remote  military  posts  or  stations,  the  officer 
by  whose  order  he  is  arrested  shall  see  that  a  copy  of  the  charges  on  which  he 
is  to  be  tried  is  served  upon  him  within  eight  days  after  his  arrest,  and  that 
he  is  brought  to  trial  within  ten  days  thereafter,  unless  the  necessities  of  the 
service  prevent  such  trial ;  and  then  he  shall  be  brought  to  trial  within  thirty 
days  after  the  expiration  of  said  ten  days.  If  a  copy  of  the  charges  be  not 
served,  or  the  arrested  officer  be  not  brought  to  trial,  as  herein  required,  the 
arrest  shall  cease.  But  officers  released  from  arrest,  under  the  provisions  of 
this  article,  may  be  tried,  whenever  the  exigencies  of  the  service  shall  permit, 
within  twelve  months  after  such  release  from  arrest.    See  post,  §  2308a,  art.  70. 

Arts.  12,  IS.  Amended  by  Act  July  5,  1884,  c.  224,  23  Stat.  121,  and  re- 
pealed by  Act  March  2,  1913,  c.  03,  37  Stat.  723. 

Act  March  2,  191S,  o.  9S.  Courts-martini;  classification.  On  and  after  July 
first,  nineteen  hundred  and  thirteen,  courts-martial  shall  be  of  three  kinds, 
namely :  First,  general  courts-martial ;  second,  special  courts-martial ;  and 
third,  summary  courts-martial.  General  courts-martial  may  consist  of  any 
number  of  officers  from  five  to  thirteen,  inclusive.  Special  courts-martial  may 
consist  of  any  number  of  officers  from  three  to  five,  inclusive.  A  summary 
court-martial  shall  consist  of  one  officer.  (37  Stat.  721.)  See  post,  §  2308a, 
arts.  8,  5,  6,  7. 

Act  March  2,  191S,  c,  93,  General  courts-martial;  authority  to  appoint; 
eligihility.  The  President  of  the  United  States,  the  commanding  officer  of  a 
territorial  division  or  department,  the  Superintendent  of  the  Military  Academy, 
the  commemding  officer  of  an  army,  a  field  army,  an  army  corps,  a  division,  or 
a  separate  brigade,  and  when  empowered  by  the  President,  the  conunanding 
officer  of  any  district  or  of  any  force  or  body  of  troops,  may  appoint  general 
courts-martial  whenever  necessary ;  but  when  any  such  commander  is  the  accuser 
or  the  prosecutor  of  the  person  or  persons  to  be  tried  the  court  shall  be  appointed 
by  superior  competent  authority,  and  no  officer  shall  be  eligible  to  sit  as  a  mem- 
ber of  such  court  when  he  is  the  accuser,  or  a  witness  for  the  prosecution.  (37 
Stat  722.)    See  post,  §  2308a,  art.  8. 

Art.  14.  Judge-advocate.  Officers  who  may  appoint  a  court-martial  shall  be 
competent  to  appoint  a  judge-advocate  for  the  same.    See  post,  §  2308a,  art.  11. 

Art.  15.    Repealed  by  Act  March  2,  1913,  c.  93,  37  Stat.  723. 

Art,  16,  When  requisite  number  not  at  a  post.  When  the  requisite  number 
of  officers  to  form  a  general  court-martial  is  not  present  in  any  post  or  detach- 
ment, the  commanding  officer  shall,  in  cases  which  require  the  cognizance  of 
such  a  court,  report  to  the  commanding  officer  of  the  department,  who  shall, 
thereupon,  order  a  court  to  be  assembled  at  the  nearest  post  or  department  at 
which  there  may  be  such  a  requisite  number  of  officers,  and  shall  order  the  par- 
ty accused,  with  necessary  witnesses,  to  be  transported  to  the  place  where  the 
said  court  shall  be  assembled. 

Arts,  11,  18.  Superseded.  These  articles  prescribed  the  officers  who  might 
sit  on  courts-martial.  They  were  superseded  by  new  Article  of  War  4,  effec- 
tive immediately.    See  post,  §  2306a,  art.  4. 

Art.  19,  Officers  triable  by  general  courts-martial.  Officers  shall  be  tried 
only  by  general  courts-martial;  and  no  officer  shall,  when  it  can  be  avoided, 
be  tried  by  officers  inferior  to  him  in  rank.     See  post,  §  2308a,  art.  16. 

Art,  80,    Repealed  by  Act  June  18,  1898,  c.  469,  §  2,  30  Stat.  484. 

Arts.  81-83.  Amended  by  Act  Feb.  18,  1875,  c.  80,  §  1,  18  Stat.  318,  and 
Act  March  2,  1901,  c.  809,  §  4,  31  Stat.  951,  and  repealed  by  Act  March  2, 
1913,  c.  93,  37  Stat.  723. 

Act  March  2,  1913,  0.  93.  Special  courts-martial;  authority  to  appoint; 
eligibility.  The  commanding  officer  of  a  district,  garrison,  fort,  camp,  or  other 
place  where  troops  are  on  duty,  and  the  commanding  officer  of  a  brigade,  regi- 
ment, detached  battalion,  or  other  detached  command,  may  appoint  special 
courts-martial  for  his  command;  but  such  special  courts-martial  may  in  any 
case  be  appointed  by  superior  authority  when  by  the  latter  deemed  desirable, 
and  no  officer  shall  be  eligible  to  sit  as  a  member  of  such  court  when  he  is  the 
accuser  or  a  witness  for  the  prosecution.  (37  Stat.  722.)  See  post,  §  2308a, 
art.  9. 

Act  March  2,  1913,  0,  93,  Nummary  courts-martial;  authority  to  appoint. 
The  commanding  officer  of  a  garrison,  fort,  camp,  or  other  place  where  troops 
are  on  duty,  and  the  commanding  officer  of  a  regiment,  detached  battalion,  de- 
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tached  company,  or  other  detachment  may  appoint  summary  coarts-martial  for 
his  command ;  bat  soch  summary  courts-martial  may  in  any  case  be  appointed  by 
superior  authority  when  by  the  latter  deemed  desirable:  Provided,  That  when 
but  one  officer  is  present  with  a  command  he  shall  be  the  summary  court- 
martial  of  that  command  and  shall  hear  and  determine  cases  brought  before 
him.    (37  Stat  722.)     See  post,  {  2308a,  art.  10. 

Ad  March  2,  191S,  c,  9S.  General  courts-martial;  powert.  General  courts- 
martial  shall  have  power  to  try  any  person  subject  to  military  law  for  any 
crime  or  offense  made  punishable  by  the  Articles  of  War  and  any  other  person 
who  by  statute  or  by  the  law  of  war  is  subject  to  trial  by  military  tribunals: 
Provided,  That  no  officer  shall  be  brought  to  trial  before  a  general  court- 
martial  appointed  by  the  Superintendent  of  the  Military  Academy.  (37  Stat. 
722.)    See  post,  {  2308a,  art.  12. 

Act  March  2,  1913,  c,  93,  37  8tai,  722.  Superseded.  These  provisions  of 
the  act  cited  above  enumerated  the  jwwers  of  special  and  summary  courts-mar- 
tiaL  They  were  superseded  by  new  Articles  of  War  13-15,  effective  immedi- 
ately.   Spc  post,  i  2308a,  arts.  13-15. 

Art.  84,  as  amended.  Act  July  27,  1892,  c.  272,  |  1.  Oath  of  w^emhen  cf 
courts-martial.  The  judge-advocate  shail  admini«?tcr  to  each  member  of  the 
court,  before  they  proceed  upon  any  trial,  the  following  oath,  which  shall  also 
be  taken  by  all  members  of  regimental  and  garrison  courts-martial:  **You,  A 
B,  do  swear  that  you  will  well  and  truly  try  and  Hetermine,  according  to  evi- 
dence, the  matter  now  before  you,  between  the  United  States  of  America  and 
the  prisoner  to  be  tried,  and  that  you  will  duly  administer  justice,  without 
partiality,  favor,  or  affection,  according  to  the  provisions  of  the  rules  and  ar- 
ticles for  the  government  of  the  armies  of  the  United  States,  and  if  any  doubt 
should  arise,  not  explained  by  said  articles,  then  according  to  your  conscience, 
the  best  of  your  understanding,  and  the  custom  of  war  in  Like  cases ;  and  yoa 
do  further  swear  that  you  will  not  divulge  the  sentence  of  the  court  until  it 
shall  be  published  by  the  proper  authority,  except  to  the  judsre-advocate ;  nei- 
ther will  you  disclose  or  discover  the  vote  or  opinion  of  any  particular  member 
of  the  court-martial,  unless  required  to  give  evidence  thereof,  as  a  witness,  by 
a  court  of  justice,  in  a  due  course  of  law.  So  help  you  God.*'  See  post,  | 
2308a,  art.  19. 

Art,  85.  Oath  of  judge-advocate.  When  the  oath  has  been  administered  to 
the  members  of  a  court-martial,  the  president  of  the  court  shall  administer  to 
the  judge-advocate,  or  person  officiating  as  such,  an  oath  in  the  following  form: 
"You,  A  B,  do  swear  that  you  will  not  disclose  or  discover  the  vote  or  opin- 
ion of  any  particular  member  of  the  court-martial,  unless  required  to  give  evi- 
dence thereof,  as  a  witness,  by  a  court  of  justice,  in  due  course  of  law;  nor 
divulge  the  sentence  of  the  court  to  any  but  the  proper  authority,  until  it  shall 
be  duly  disclosed  by  the  same.    So  help  you  God.**    See  post,  f  2308a,  art.  19, 

R.  8.  f  1203.  Reporter.  The  judge-advocate  of  a  military  court  shall  have 
power  to  appoint  a  reporter,  who  shall  record  the  proceedings  of,  and  testimony 
taken  before,  such  court,  and  may  set  down  the  same,  in  the  first  instance,  in 
short-hand.  The  reporter  shall,  before  entering  upon  his  duty,  be  sworn,  or 
affirmed,  faithfully  to  perform  the  same.     See  post,  §  2308a,  arts.  19,  115. 

Art.  86.  Contempts  of  court.  A  court-martial  may  punish,  at  discretion, 
any  person  who  uses  any  menacing  words,  signs,  or  gestures,  in  its  presence, 
or  who  disturbs  its  proceedings  by  any  riot  or  disorder.  See  post,  {  2308a, 
art.  32. 

Art.  87.  Behavior  of  members.  All  members  of  a  court-martial  are  to  be- 
have with  decency  and  calmness. 

Art.  88.    Challenges  hy  prisoner.    Members  of  a  court-martial  may  be  chal- 
lenged by  a  prisoner,  but  only  for  cause  stated  to  the  court.    The  court  shall 
determine  the  relevancy  and  validity  thereof,  and  shall  not  receive  a  challenge' 
to  more  than  one  member  at  a  time.    See  post,  §  2308a,  art.  18. 

Art.  89.  Prisoner  standing  mute.  When  a  prisoner,  arraigned  before  a  gen- 
eral court-martial,  from  obstinacy  and  deliberate  design,  stands  mute,  or  an- 
swers foreign  to  the  purpose,  the  court  may  proceed  to  trial  and  judgment,  as 
if  the  prisoner  had  pleaded  not  guilty.     See  post,  §  2308a,  art.  21. 

Art.  90.  Judge-advocate,  prosecutor  and  counsel  for  prisoner.  The  judge- 
advocate,  or  some  person  deputed  by  him,  or  by  the  general  or  officer  com- 
manding the  Army,  detachment,  or  garrison,  shall  prosecute  in  the  name  of 
the  United  States,  but  when  the  prisoner  has  made  his  plea,  he  shall  so  far 
consider  himself  counsel  for  the  prisoner  as  to  object  to  any  leading  question 
to  any  of  the  witnesses,  and  to  any  question  to  the  prisoner,  the  answer  to 
which  might  tend  to  criminate  himself.     See  post,  §  2308a,  art.  17. 

Act  July  27,  1892,  c.  272,  §  2.  Judge-advocate  to  withdraw  from  closed  ses- 
sions. Whenever  a  court-martial  shall  sit  in  closed  session  the  judge-advocate 
shail  withdraw,  and  when  his  legal  advice  or  his  assistance  in  referring  to  re- 
corded evidence  is  required  it  shall  be  obtained  in  open  court.  (27  Stat.  277.) 
See  post,  %  2308a,  art  30. 
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Art,  91,  DepositionM.  The  depositions  of  witnesses  residing  beyond  the  lim- 
its of  the  State,  Territory,  or  District  in  which  any  military  court  may  be  or- 
dered to  sit,  if  taken  on  reasonable  notice  to  the  opposite  party  and  duly 
authenticated,  may  be  read  in  evidence  before  such  court  in  cases  not  capital. 
See  po8t>  §  2308a,  art  25. 

R,  8.  §  1202.  Witnesses  compelled  to  attend.  Every  judge-advocate  of  a 
court-martial  shall  have  power  to  issue  the  like  process  to  compel  witnesses 
to  appear  and  testify  which  courts  of  criminal  jurisdiction  within  the  State, 
Territory,  or  District  where  such  military  courts  shall  be  ordered  to  sit,  may 
lawfully  issue.    See  post,  §  230Sa,  art.  22. 

Act  July  27,  1892,  c,  212,  §  i.  Administration  of  oaths.  Judge-advocates  of 
departments  and  of  courts-martial,  and  the  trial  officers  of  summary  courts, 
are  hereby  authorized  to  administer  oaths  for  the  purposes  of  the  administra- 
tion of  military  justice,  and  for  other  purposes  of  military  administration. 
(27  Stat  278.)    See  post,  §  2308a,  art.  114. 

Art.  92,  Oath  of  witness.  All  persons  who  give  evidence  before  a  court- 
martial  shall  be  examined  on  oath,  or  affirmation,  in  the  following  form:  "You 
swear  (or  affirm)  that  the  evidence  you  shall  give,  in  the  case  now  in  hearing, 
shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth.  So  help  you 
God."     See  post,  §  2308a,  art.  19. 

Act  March  2,  1901,  c.  809,  §  1.  Disobedience  to  suhposna  of  court-martial, 
a  misdemeanor;  prosecution  and  punishment ;  provision  not  applicable  to  non- 
residents; payment  of  witness*  fees,  etc.,  required;  self-incrimination  not  com- 
pelled. Every  person  not  belonging  to  the  Army  of  the  United  States  who,  be- 
ing duly  subpoenaed  to  appear  as  a  witness  before  a  general  court-martial  of 
the  Army,  willfully  neglects  or  refuses  to  appear,  or  refuses  to  qualify  as  a 
witness  or  to  testify  or  produce  documentary  evidence  which  such  person  may 
have  been  legally  subpoenaed  to  produce,  shall  be  deemed  guilty  of  a  misde- 
meanor, for  which  such  person  shall  be  punished  on  information  in  the  district 
court  of  the  United  States ;  and  it  shall  be  the  duty  of  the  United  States  dis- 
trict attorney,  on  the  certification  of  the  facts  to  him  by  the  general  court- 
martial,  to  file  an  information  against  and  prosecute  the  person  so  offeriding, 
and  the  punishment  of  such  person,  on  conviction,  shall  be  a  fine  of  not  more 
than  five  hundred  dollars  or  imprisonment  not  to  exceed  six  months,  or  both, 
at  the  discretion  of  the  court:  Provided,  That  this  shall  not  apply  to  persons 
residing  beyond  the  State,  Territory,  or  District  in  which  such  general  court- 
martial  is  held,  and  that  the  fees  of  such  witness,  and  his  mileage  at  the  rates 
provided  for  witnesses  in  the  United  States  district  court  for  said  State,  Ter- 
ritory or  District  shall  be  duly  paid  or  tendered  said  witness,  such  amounts 
to  be  paid  by  the  Pay  Department  of  the  Army  out  of  the  appropriation  for 
compensation  of  witnesses:  Provided,  That  no  witness  shall  be  compelled  to 
incriminate  himself  or  to  answer  any  questions  which  may  tend  to  incriminate 
or  degrade  him.     (31  Stat  950.)    See  post,  §  2308a,  arts.  23,  24. 

Art.  93.  Continuances.  A  court-martial  shall,  for  reasonable  cause,  grant 
a  continuance  to  either  party,  for  such  time,  and  as  often,  as  may  appear  to  be 
just:.  Provided,  That  if  the  prisoner  be  in  close  confinement,  the  trial  shall  not 
be  delayed  for  a  period  longer  than  sixty  days.     See  post,  $  2308a,  art  20. 

Art.  94,    Repealed  by  Act  March  2.  1901,  c.  809,  §  2,  81  Stat.  951. 

Art.  95.  Order  of  voting.  Members  of  a  court-martial,  in  giving  their  votes, 
shall  begin  with  the  youngest  in  commission.     See  post,  §  2308a,  art.  31. 

Art.  96.  Sentence  of  death.  No  person  shall  be  sentenced  to  suffer  death, 
except  by  the  concurrence  of  two-thirds  of  the  members  of  a  general  court- 
martial,  and  in  the  cases  herein  expressly  mentioned.  See  post,  §  2308a, 
art.  43. 

Art.  97,  Penitentiaries.  No  person  in  the  military  service  shall,  under  the 
sentence  of  a  court-martial,  be  punished  by  confinement  in  a  penitentiary,  un- 
less the  ofifense  of  which  he  may  be  convicted  would,  by  some  statute  of  the 
United  States,  or  by  some  statute  of  the  State,  Territory,  or  District  in  which 
such  offense  may  be  committed,  or  by  the  common  law,  as  the  same  exists  in 
such  State,  Territory,  or  District,  subject  such  convict  to  such  punishment 
See  post,  §  2308a.  art.  42. 

Art.  98.  Flogging.  No  person  in  the  military  service  shall  be  punished  by 
flogging,  or  by  branding,  marking,  or  tatooing  on  the  body.  See  post,  §  2308a, 
art  41. 

Art.  99.  Discharge  and  dismissal  of  officers.  No  officer  .shall  be  discharged 
or  dismissed  from  the  service,  except  by  order  of  the  President,  or  by  sentence 
of  a  general  court-martial ;  and  in  time  of  peace  no  officer  shall  be  dismissed, 
except  in  pursuance  of  the  sentence  of  a  court-martial,  or  in  mitigation  thereof* 
See  post  §  2308a,  art.  118. 

Art,  100,  Publication  of  officers  cashiered  for  cowardice  or  fraud.  When 
an  officer  is  dismissed  from  the  service  for  cowardice  or  fraud,  the  sentence 
shall  further  direct  that  the  crime,  punishment,  name,  and  place  of  abode  of 
the  delinquent  shall  be  published  in  the  newspapers  in  and  about  the  camp, 
and  in  the  State  from  which  the  offender  came,  or  where  he  usually  resides; 
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and  after  such  publication  it  shall  be  scandalous  for  an  officer  to  associate 
with  him.    See  post,  §  2308a,  art.  44. 

Art,  101,  Suspension  of  officer's  pay.  When  a  court-martial  suspends  an 
officer  from  command,  it  may  also  suspend  his  pay  and  emoluments  for  the 
same  time  according  to  the  nature  of  his  offense. 

Act  Sept.*  27,  1890,  c.  998.  Pumshment  left  to  discretion  of  cottrt-martial 
not  to  exceed  limits  prescribed  by  President.  Whenever  by  any  of  the  Articles 
of  War  for  the  government  of  the  Army  the  punishment  or  conviction  of  any 
military  offense  is  left  to  the  discretion  of  the  court  martial  the  punishment 
therefor  shall  not,  in  time  of  peace,  be  in  excess  of  a  limit  which  the  President 
may  prescribe.     (26  Stat.  291.)     See  post,  §  2308a,  art  45. 

Art.  102.  No  person  tried  ticice  for  same  offense.  No  person  shall  be  tried 
a  second  time  for  the  same  offense.     See  post,  §  2308a,  art.  40. 

Art,  103,  as  amended.  Act  April  11,  1890,  c.  78.  Limitation  of  time  of  pros- 
ecution. No  person  shall  be  liable  to  be  tried  and  punished  by  a  general  court- 
martial  for  any  offense  which  appears  to  have  been  committed  more  than  two 
years  before  the  issuing  of  the  order  for  such  trial,  unless,  by  reason  of  hav- 
ing absented  himself,  or  of  some  other  manifest  impediment,  he  shall  not  have 
been  amenable  to  justice  within  that  period.  No  person  shall  be  tried  or 
punished  by  a  court-martial  for  desertion  in  time  of  peace  and  not  in  the  face 
of  an  enemy,  committed  more  than  two  years  before  the  arraignment  of  such 
person  for  such  offense,  unless  he  shall  meanwhile  have  absented  himself  from 
the  United  States,  in  which  case  the  time  of  his  absence  shall  be  excluded  in 
computing  the  period  of  the  limitation:  Provided,  That  said  limitation  shall 
not  begin  until  the  end  of  the  term  for  which  said  person  was  mustered  into 
the  service.    See  post,  §  2308a,  art.  39. 

Art.  104,  as  amended,  Act  July  21,  1892,  o,  272,  §  i.  Approval  of  sentence 
by  officer  ordering  court.  No  sentence  of  a  court-martial  shall  be  carried  into 
execution  until  the  same  shall  have  been  approved  by  the  officer  ordering  the 
court,  or  by  the  officer  commanding  for  the  time  being.  See  post,  §  ^08a, 
art  46. 

Act  June  18,  1898,  o,  4^9,  §  S,  Remission  or  mitigation  of  sentences  of  sum- 
mary courts.  The  commanding  officers  authorized  to  approve  the  sentences  of 
summary  courts  and  superior  authority  shall  have  power  to  remit  or  mitigate 
the  same.    (30  Stat  483.)    See  post,  §  2308a,  art.  5Q. 

Act  June  18,  1898,  c,  4^9,  §  4*  Reports  of  cases  determined  by  summary 
courts.  Post  and  other  commanders  shall,  in  time  of  peace,  on  the  last  day  of 
each  month,  make  a  report  to  the  department  headquarters  of  the  number  of 
cases  determined  by  summary  court  during  the  month,  setting  forth  the  of- 
fenses committed  and  the  penalties  awarded,  which  report  shall  be  filed  in  the 
office  of  the  judge-advocate  of  the  department,  and  may  be  destroyed  when  no 
longer  of  use.    (30  Stat.  483.)     See  post,  §  2308a,  art.  36. 

Art.  105.  Confirmation  of  death  sentence.  No  sentence  of  a  court-martial, 
inflicting  the  punishment  of  death,  shall  be  carried  into  execution  until  it  shall 
have  been  confirmed  by  the  President ;  except  in  the  cases  of  persons  convicted, 
in  time  of  war,  as  spies,  mutineers,  deserters,  or  murderers,  and  in  the  cases 
of  guerilla  marauders,  convicted,  in  time  of  war,  of  robbery,  burglary,  arson, 
rape,  assault  with  intent  to  commit  rape,  or  of  violation  of  the  laws  and  cus- 
toms of  war;  and  in  such  excepted  cases  the  sentence  of  dcajth  may  be  car- 
ried into  execution  upon  confirmation  by  the  commanding  general  in  the  field, 
or  the  commander  of  the  department,  as  tiie  case  may  be.  See  post,  J  2308a, 
art  48. 

Art,  106,  Oonfimiaiion  of  dismissals  in  time  of  peace.  In  time  of  peace  no 
sentence  of  a  court-martial,  directing  the  dismissal  of  an  officer,  shall  be  carried 
into  execution,  until  it  shall  have  been  confirmed  by  the  President.  See  post, 
f  2308a,  art  48. 

Art.  107,  Dismissal  by  division  or  brigade  courts.  No  sentence  of  a  court- 
martial  appointed  by  the  commander  of  a  division  or  of  a  separate  brigade  of 
troops,  directing  the  dismissal  of  an  officer,  shall  be  carried  into  execution  un- 
til it  shall  have  been  confirmed  by  the  general  commanding  the  army  in  the 
field  to  which  the  division  or  brigade  belongs.    See  post,  §  2308a,  art.  48. 

Art.  108,  General  officers;  sentences  respecting.  No  sentence  of  a  court- 
martial,  either  in  time  of  peace  or  in  time  of  war,  respecting  a  general  officer, 
shall  be  carried  into  execution,  until  it  shall  have  been  confirmed  by  the  Pres- 
ident   See  post,  §  2808a,  art.  48. 

Art,  109.  Confirmation  by  officer  ordering  court.  All  sentences  of  a  court- 
martial  may  be  confirmed  and  carried  into  execution  by  the  officer  ordering  the 
court,  or  by  the  officer  commanding  for  the  time  being,  where  confirmation  by 
the  President,  or  by  the  commanding  general  in  the  field,  or  commander  of  the 
department,  is  not  required  by  these  articles. 

Art,  110,  Amended  by  Act  July  27,  1892,  c.  272,  §  1,  27  Stat  277,  and  re- 
pealed by  Act  June  18,  1898,  c.  469,  §  2,  30  Stat.  484. 

Art.  Ill,  Suspension  of  sentences  of  death  or  dismissal.  Any  officer  who 
has  authority  to  carry  into  execution  the  sentence  of  death,  or  of  dismissal  of 
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an  ofiScer,  may  suspend  the  same  until  the  pleasure  of  the  President  shall  he 
known;  and,  in  such  case,  he  shall  immediately  transmit  to  the  President  a 
copy  of  the  order  of  suspension,  together  with  a  copy  of  the  proceedings  of  the 
court.    See  post,  §  2308a,  art  51. 

Act  April  £7,  IBIJ^,  o.  72.  i^uspension  of  aenietice  of  dishonorahle  discharge 
until  release  from  confinement.  The  reviewing  authority  may  suspend  the  ex- 
ecution of  a  sentence  of  dishonorable  discharge  until  the  soldier's  release  from 
confinement ;  but  the  order  of  suspension  may  be  vacated  at  any  time  and  the 
execution  of  the  dishonorable  discharge  directed  by  the  officer  having  general 
court-martial  jurisdiction  over  the  command  in  which  the  soldier  is  held,  or  by 
the  Secretary  of  War.    (38  Stat.  354.)    See  post,  §  2308a,  art.  52. 

Art.  112,  Pardon  and  mitigation  of  sentences.  Every  officer  who  is  author- 
ized to  order  a  general  court-martial  shall  have  power  to  pardon  or  mitigate 
any  punishment  adjudged  by  it,  except  the  punishment  of  death  or  of  dismissal 
of  an  officer.  Every  officer  commanding  a  regiment  or  garrison  in  which  a 
regimental  or  garrison  court-martial  may  be  held,  shall  have  power  to  pardon 
or  mitigate  any  punishment  which  such  court  may  adjudge.  See  post,  §  2308a, 
art  50. 

Act  June  18,  1898,  o,  Ji69,  §  5.  Soldiers  in  confinement  under  sentence  of  diS' 
charge  suhject  to  Articles  of  War,  Soldiers  sentenced  by  court-martial  to  dis- 
honorable discharge  and  confinement  shall,  until  discharged  from  such  con- 
finement, remain  subject  to  the  Articles  of  War  and  other  laws  relating  to  the 
administration  of  military  justice.    (30  Stat  483.)     See  post,  §  2308a.  art.  2. 

Art.  lis.  Proceedings  of  general  courts-martial  forwarded  to  Judge-Advo- 
cate-Qeneral,  Every  judge-advocate,  or  person  acting  as  such,  at  any  general 
court-martial,  shall,  with  as  much  expedition  as  the  opportunity  of  time  and 
distance  of  place  may  admit,  forward  the  original  proceedings  and  sentence  of 
such  court  to  the  Judge-Advocate-General  of  the  Army,  in  whose  office  they 
shall  be  carefully  preserved.    See  post,  §  2308a,  art.  35. 

Act  March  S,  1877,  c,  102,  §  1,  Records  of  other  courts-martial.  Hereafter 
the  records  of  the  regimental,  garrison,  and  field  officers  and  courts-martial 
shall  after  having  been  acted  upon,  be  retained  and  filed  in  the  Judge  Advo- 
cate's office  at  the  Headquarters  of  the  Department  Ommander  in  whose  de- 
partment the  courts  were  held  for  two  years,  at  the  end  of  which  time  they 
may  be  destroyed.    See  post,  §  2308a,  art.  36. 

Art,  m.  Party  entitled  to  a  copy.  Every  party  tried  by  a  general  court- 
martial  shall,  upon  demand  thereof,  made  by  himself  or  by  any  person  in  his 
behalf,  be  entitled  to  a  copy  of  the  proceedings  and  sentence  of  such  court. 
See  post  §  2308a.  art.  111. 

Art,  115,  Courts  of  inquiry;  how  ordered,  A  court  of  inquiry,  to  examine 
into  the  nature  of  any  transaction  of,  or  accusation  or  imputation  against,  any 
officer  or  soldier,  may  be  ordered  by  the  President  or  by  any  commanding  of- 
ficer ;  but  as  courts  of  inquiry  may  be  perverted  to  dishonorable  purposes,  and 
may  be  employed,  in  the  hands  of  weak  and  envious  commandants,  as  engines 
for  the  destruction  of  military  merit,  they  shall  never  be  ordered  by  any  com- 
manding officer,  except  upon  a  demand  by  the  officer  or  soldier  whose  conduct 
is  to  be  inquired  of.    See  post.  §  2308a.  art  97. 

Art,  116,  Members  of  court  of  inqinry.  A  court  of  inquiry  shall  consist  of 
one  or  more  officers,  not  exceeding  three,  and  a  recorder,  to  reduce  the  proceed- 
ings and  evidence  to  writing.    See  post,  §  2308a,  art  98. 

Art.  117.  Oaths  of  members  and  recorder  of  court  of  inquiry.  The  recorder 
of  a  court  of  inquiry  shall  administer  to  the  members  the  following  oath: 
"You  shall  well  and  truly  examine  and  inquire,  according  to  the  evidence,  into 
the  matter  now  before  you,  without  partiality,  favor,  affection,  prejudice,  or 
hope  of  reward :  so  help  you  God."  After  which  the  president  of  the  court 
shall  administer  to  the  recorded  the  following  oath:  ''You,  A  B.  do  swear  that 
you  will,  according  to  your  best  abilities,  accurately  and  impartially  record  the 
proceedings  of  the  court  and  the  evidence  to  be  given  in  the  case  in  hearing: 
80  help  you  God."    See  post  S  2308a.  art.  100. 

Art.  118.  Witnesses  before  courts  of  inquiry.  A  court  of  inquiry,  and  the 
recorder  thereof,  shall  have  the  same  power  to  summon  and  examine  witnesses 
as  is  given  to  courts-martial  and  the  judge-advocates  thereof.  Such  witnesses 
shall  take  the  same  oath  which  is  taken  by  witnesses  before  courts-martial, 
and  the  party  accused  shall  be  permitted  to  examine  and  cross-examine  them, 
so  as  fully  to  investigate  the  circumstances  in  question.  See  post,  §  2308a, 
art  101. 

Art.  119.  Opinion;  when  given  by.  A  court  of  inquiry  shall  not  give  an 
opinion  on  the  merits  of  the  case  inquired  of  unless  specially  ordered  to  do  so. 
See  post,  §  2308a,  art.  102. 

Art.  120.  Authentication  of  proceedings  of  court  of  inquiry.  The  proceed- 
ings of  a  court  of  inquiry  must  be  authenticated  by  the  signatures  of  the  re- 
corder and  the  president  thereof,  and  delivered  to  the  commanding  officer.  See 
post  §  2308a,  nrt  103. 

Art.  121.    Proceedings  of  court  of  inquiry  used  as  evidence.    The  proceedings 


(3947) 

Digitized  by  VjOOQIC 


§§  2308-2448  the  army  (Tit.  14 

of  a  court  of  inquiry  may  be  admitted  as  evidence  by  a  court-martial,  in  cases 
not  capital,  nor  extending  to  the  dismissal  of  an  officer:  Provided,  That  the 
circumstances  are  such  that  oral  testimony  cannot  be  obtained.  See  post,  § 
2308a,  art.  27. 

Art,  122y  as  amended,  Act  March  8,  1910,  o.  88,  §  1,  Command,  when  dif- 
ferent corps  happen  to  join.  If,  upon  marches,  guards,  or  in  quarters,  different 
corps  of  the  army  happen  to  join  or  do  duty  together,  the  officer  highest  in 
rank  of  the  line  of  the  Army,  Marine  Corps,  organized  militia,  or  volunteers, 
by  commission,  there  on  duty  or  in  quarters,  shall  command  the  whole,  and 
give  orders  for  what  is  needful  in  the  service,  unless  otherwise  specially  di- 
rected by  the  President,  according  to  the  nature  of  the  case.  See  post,  §  2308a, 
art.  120. 

Art.  12S.    Repealed  by  Act  March  8,  1910,  c.  88,  §  2,  36  Stat.  235. 

Art.  12Jlff  as  amended.  Act  March  8,  1910,  o.  88,  §  1.  Rank  of  militia  of- 
ficers on  duty  with  officers  of  regular  or  volunteer  forces.  Officers  of  the  or- 
ganized militia  of  the  several  States  when  called  into  the  service  of  the  United 
States,  shall  on  all  detachments,  courts-martial,  and  other  duty,  wherein  they 
may  be  employed  in  conjunction  with  the  regular  or  volunteer  forces  of  the 
United  States,  take  rank  next  after  all  officers  of  the  like  grade  in  said  reg- 
ular forces,  and  shall  take  precedence  of  all  officers  of  volunteers  of  equal  or 
inferior  rank,  notwithstanding  the  commissions  of  such  militia  officers  may  be 
older  than  the  commissions  of  the  said  officers  of  the  regular  forces  of  the 
United  States.     See  post,  §  2308a,  art.  119. 

Art.  125.  Deceased  officer's  effects.  In  case  of  the  death  of  any  officer,  the 
major  of  his  regiment,  or  the  officer  doing  the  major's  duty,  or  the  second  of- 
ficer in  command  at  any  post  or  garrison,  as  the  ca.se  may  be,  shall  immediate- 
ly secure  all  his  effects  then  in  camp  or  quarters,  and  shall  make,  and  trans- 
mit to  the  office  of  the  Department  of  War,  an  inventory  thereof.  See  post,  § 
2308a,  art.  112. 

Art.  126.  Deceased  soldier's  effects.  In  case  of  the  death  of  any  soldier,  the 
commanding  officer  of  his  troop,  battery,  or  company  shall  immediately  secure 
all  his  effects  then  in  camp  or  quarters,  and  shall,  in  the  presence  of  two  oth- 
er officers,  make  an  inventory  thereof,  which  he  shall  transmit  to  the  office  of 
the  Department  of  War.*   See  post,  §  2308a,  art.  112. 

Art.  127.  Effects  of  deceased  officers  and  soldiers  to  he  accounted  for.  Of- 
ficers charged  with  the  care  of  the  effects  of  deceased  officers  or  soldiers  shall 
account  for  and  deliver  the  same,  or  the  proceeds  thereof,  to  tiie  legal  repre- 
sentatives of  such  deceased  officers  or  soldiers.  And  no  officer  so  charged  shall 
be  permitted  to  quit  the  regiment  or  post  until  he  has  deposited  in  the  hands  of 
ihe  commanding  officer  all  the  effects  of  such  deceased  officers  or  soldiers  not  so 
accounted  for  and  delivered.    See  post,  §  2308a,  art.  112. 

Art.  128.  Articles  of  war  to  he  published  once  in  siw  months  to  every  regi- 
ment, etc.  The  foregoing  articles  shall  be  read  and  published,  once  in.  every 
six  months,  to  every  garrison,  regiment,  troop,  or  company  in  the  service  of  the 
United  States,  and  shall  be  duly  observed  and  obeyed  by  all  officers  and  soldiers 
in  said  service.    See  post,  §  2308,  art.  110. 

B.  8.  §  ISJ^S.  Spies.  All  persons  who,  in  time  of  war,  or  of  rebellion  against 
the  supreme  authority  of  the  United  States,  shall  be  found  lurking  or  acting 
as  spies,  in  or  about  any  of  the  fortifications,  posts,  quarters,  or  encampments 
of  any  of  the  armies  of  the  United  States,  or  elsewhere,  shall  be  triable  by  a 
general  court-martial,  or  by  a  military  commission,  and  shall,  on  conviction 
thereof,  suffer  death.    See  post,  §  2308a,  art.  82. 

§  2308a.  (R.  S.  1342,  as  amended  by  Act  Aug.  29,  1916,  c.  418,  §  3.) 
Articles  of  War. 
The  articles  included  in  this  section  shall  be  known  as  the  Arti- 
cles of  War  and  shall  at  all  times  and  in  all  places  govern  the  ar- 
mies of  the  United  States. 

Act  AprU,  10,  1806,  c.  20,  2  Stat  359.  Act  Aug.  29,  1916,  c.  418,  {  3,  39 
Stat.    See,  also,  notes  at  the  beginning  of  this  chapter. 

I.  PRELIMINARY  PROVISIONS 

Article  1.  Definitions.  The  following  words  when  used  in  these 
articles  shall  be  construed  in  the  sense  indicated  in  this  Article, 
unless  the  context  shows  that  a  different  sense  is  intended,  namely: 

(a)  The  word  "officer"  shall  be  construed  to  refer  to  a  commis- 
sioned officer; 

(b)  The  word  "soldier"  shall  be  construed  as  including  a  non- 
commissioned officer,  a  private,  or  any  other  enlisted  man; 
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(c)  The  word  "company"  shall  be  understood  as  including  a 
troop  or  battery ;  and 

(d)  The  word  "battalion"  shall  be  understood  as  including  a 
squadron. 

Act  April  10, 1806,  c.  20,  2  Stat  359.    Act  Aug.  29,  1916,  c.  418,  §  3,  39  Stat. 

Notes  of  Deoisiom 


Constiiutlonalltyd— The  constitutional- 
ity of  the  statutes  relating  to  courts- 
martial  is  no  longer  an  open  question. 
Ex  parte  Reed  (1879)  100  U.  S.  13, 
21,  25  L.  Ed.  538.  The  articles  of  war 
were  enacted  pursuant  to  the  authority 
conferred  by  Const  art  1,  §  8.  Carter 
V.  Roberts  (1900)  20  Sup.  Ct.  713,  177 
U.  S.  496,  44  L.  Ed.  861.  See,  also, 
(1853)  6  Op.  Atty.  Gen.  10. 

Military  law  In  generals— Military  law 
is  as  clearly  defined  as  is  any  system  of 
statute,  common,  or  civil  law.  It  con- 
sists of  the  articles  of  war  enacted  by 
congress,  the  regulations  and  instruc- 
tions sanctioned  by  the  president,  the 
orders  of  commanding  officers,  and  cer- 
tain usages  and  customs  constituting 
the  unwritten  or  common  law  of  the 
army.  Ex  parte  Bright  (1874)  1  Utah, 
145. 

Army  rules  and  regulations^— The 
army  regulations  were,  by  direct  provi- 
sions of  an  act  of  congress  made  the 
law  of  the  land.  Rooc  v.  Stevenson 
(1865)  24  Ind.  115. 

The  army  regulations  are  for  the  di- 
rection and  government  of  officers,  and 
do  not  bind  the  commander  in  chief  nor 
Secretary  of  State.  Smith  v.  U.  S. 
(1889)  24  Ct  CI.  209;  U.  S.  v.  Burns 
(1870)  12  Wall  246,  252,  20  L.  Ed.  388. 

— —  Promulgation^— Where  an  order 
of  the  Secretary  of  War  promulgating 
array  regulations  stated  that  they  were 
published  by  the  direction  of  the  Presi- 
dent for  the  "government"  of  all  con- 
cerned, and  an  order  promulgating  the 
manual  for  courts-martial  made  no  ref- 
erence to  the  president,  but  stated  that 
the  manual  was  published  for  the  "in- 
formation and  guidance"  of  all  con- 
cerned, in  legal  contemplation  the  two 
orders   spoke   by   the   same   authority. 


and  were  of  equal  dignity.  In  re 
Brodie  (1904)  128  Fed.  665,  63  C.  0. 
A.  419. 

Rules  and  orders  promulgated  by  the 
Secretary  of  War  for  the  government 
of  the  army  are  presumed  to  be  issued 
by  the  Secretary  with  the  approbation 
of  the  President,  as  commander  in 
chief,  though  they  do  not  expressly  so 
state.    Id. 

The  Secretary  of  War  is  the  regular 
constitutional  organ  of  the  President 
for  the  administration  of  the  military 
establishment  of  the  nation,  and  as  such 
the  rules  and  orders  publicly  promul- 
gated through  him  must  be  received  as 
acts  of  the  executive,  and  are  binding 
upon  all  within  the  sphere  of  his  legal 
and  constitutional  authority.  (1898) 
22  Op.  Atty.  Gen.  54. 

—  Construction^— A  footnote  to  a 
rule  or  regulation  is  not  less  authorita- 
tive than  the  principal  text,  where  the 
language  of  the  footnote  and  the  gen- 
eral character  of  the  principal  text 
point  to  a  single  authorship,  and  an  in- 
tention that  the  footnote  shall  command 
respect  and  obedience  in  like  manner  as 
the  body  of  the  rule  or  regulation.  In 
re  Brodie  (1904)  128  Fed.  665,  63  C. 
C.  A,  419. 

— —  Judicial  notice  of^-The  state 
courts  take  judicial  notice  of  the  reg- 
ulations of  the  United  States  army. 
Board  of  Com'rs  of  Vermillion  County 
V.  Hammond  (1882)  83  Ind.  453. 

Powers  of  executive^— The  power  of 
adding  to  statute  regulations,  in  so  far 
as  regards  the  army,  has  been  intrusted 
by  Congress  to  the  executive,  but  not 
as  regards  the  navy.  (1853)  6  Op. 
Atty.  Gen.  10;  (1857)  8  Op.  Atty.  Gen. 
337. 


Art.  2.  Persons  subject  to  military  law.  The  following  persons 
are  subject  to  these  articles  and  shall  be  understood  as  included  in 
the  teriti  "any  person  subject  to  military  law,"  or  "persons  subject 
to  military  law,"  whenever  used  in  these  articles :  Provided,  That 
nothing  contained  in  this  Act,  except  as  specifically  provided  in  Ar- 
ticle two,  subparagraph  (c),  shall  be  construed  to  apply  to  any 
person  under  the  United  States  naval  jurisdiction,  unless  otherwise 
specifically  provided  by  law. 

(a)  All  officers  and  soldiers  belonging  to  the  Regular  Army  of 
the  United  States;  all  volunteers,  from  the  dates  of  their  muster  or 
acceptance  into  the  military  service  of  the  United  States;  and  all 
other  persons  lawfully  called,  drafted  or  ordered  into,  or  to  duty  or 
for  training  in,  the  said  service,  from  the  dates  they  are  required  by 
the  terms  of  the  call,  draft  or  order  to  obey  the  same; 
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(b)  Cadets; 

(c)  Officers  and  soldiers  of  the  Marine  Corps  when  detached  for 
service  with  the  armies  of  the  United  States  by  order  of  the  Presi- 
dent: Provided,  That  an  officer  or  soldier  of  the  Marine  Corps 
when  so  detached  may  be  tried  by  military  court-martial  for  an  of- 
fense committed  against  the  laws  for  the  government  of  the  naval 
service  prior  to  his  detachment,  and  for  an  offense  committed 
against  these  articles  he  may  be  tried  by  a  naval  court-martial  after 
such  detachment  ceases ; 

(d)  All  retainers  to  the  camp  and  all  persons  accompanying  or 
serving  with  the  armies  of  the  United  States  without  the  territorial 
jurisdiction  of  the  United  States,  and  in  time  of  war  all  such  retain- 
ers and  persons  accompanying  or  serving  with  the  armies  of  the 
United  States  in  the  field,  both  within  and  without  the  territorial 
jurisdiction  of  the  United  States,  though  not  otherwise  subject  to 
these  articles; 

(e)  All   persons  under   sentence   adjudged  by  courts-martial; 

(f)  All  persons  admitted  into  the  Regular  Army  Soldiers'  Home 
at  Washington,  District  of  Columbia. 

Articles  of  War  63,  64.  Act  April  10,  1806,  c.  20.  arts.  60,  97.  2  Stat 
866,  371.  Act  July  29,  1861,  c.  25,  §  3,  12  Stat.  282.  Act  March  2,  1863, 
c.  67,  §  1,  12  Stat  696.  Act  June  18,  1898,  c.  469,  §  5,  30  Stat  483.  Act 
Aug.  29,  1916,  c.  418,  f  3,  39  Stat 

OflScers  of  the  Reserve  OflBcers*  Corps,  while  on  active  duty  with  any  of 
the  military  forces  of  the  United  States,  are  subject  to  the  Rules  and  Arti- 
cles of  War  by  Act  June  3, 1916,  c  134,  §  53,  ante,  §  1881q. 

Army  paymaster's  clerks  were  made  subject  to  the  Rules  and  Articles  of 
War  by  a  provision  of  Act  March  3,  1911,  c.  209,  ante,  §  1800. 

The  Army  field  clerks  (headquarters  clerks)  are  made  subject  to  the  Rules 
and  Articles  of  War  by  a  provision  of  section  1  of  this  act,  ante,  §  1980a. 

R.  S.  §  1361,  provided  that  all  prisoners  under  confinement  in  the  military 
prison  undergoing  sentence  of  courts-martial  should  be  liable  to  trial  and 
punishment  by  courts-martial  under  the  Rules  and  Articles  of  war  for 
offenses  committed  during  said  confinement  Said  section  was  part  of  chap- 
ter 6  of  this  title,  which  said  chapter  was  expressly  amended  by  Act  March 
4,  1915,  c.  143,  §  2,  38  Stat.  1084.  Said  amendatory  provisions  contained 
nothing  similar  to  the  provision  of  said  R.  S.  §  1361,  and  said  section  is 
therefore  omitted  from  this  compilation  as  superseded  by  said  amendatory 
provisions  and  by  this  section. 

Prisoners  in  military  prisons  under  sentence  of  courts-martial  were  made  lia- 
ble to  trial  and  punishment  by  courts-martial  under  the  Articles  of  War  for 
offenses  committed  during  said  confinement,  by  R.  S.  §  1361,  which  said  provi- 
sion was  superseded  by  Act  March  4,  1915,  c.  143,  §  2,  post,  §  2458a. 

Inmates  of  the  Soldiers*  Home  were  subject  to  the  Articles  of  War,  by  R.  S. 
§  4824,  post,  §  9230. 

Patients  in  the  general  hospital  at  Fort  Bayard,  New  Mexico,  were  made 
subject  to  the  rules  and  articles  for  the  government  of  the  Army,  by  a  pro- 
vision of  Act  June  12,  1906,  c.  3078,  post,  §  9212. 

Notes  of  Deolslona 

Mllltla^MUitia    mustered    into    the  Rathbun   v.   Martin    (N.   T.   1823)    20 

service  of  the  United  States  held  sub-  Johns.  343. 

ject  to  the  articles  of  war,  although  ,  |,„,terlng  In^A  person,  serving  in  a 
such  articles  were  enacted  subsequent  ^^^^ent  of  volunteers  under  a  com- 
to  the  act  mustenng  the  mihtia  into  ^j^^.^^  ^^^^  ^^  governor  of  the  state, 
the  service  Vanderheyden  v.  Young  ^^^  ^^^  ^^^  ^^^  ^^^^  mustered  into 
(N.  Y.  1814)  11  Johns.  150.  But  a  ^^  ^^^^^^  ^j  ^^e  United  States,  is 
soldier  in  the  miUtia  held  not  amenable  ^^^^  subject  to  be  tried  by  court-mar- 
to  the  court-martial  of  the  Umted  ^^j^  ^^^^  ^  court-martial  would  not 
States  for  having  failed,  neglected,  and  j^^^^  jurisdiction  of  the  person.  Cray- 
refused  to  rendezvous  and  enter  into  ^^.^f^  y  jj  g^  (1912)  48  Ct  CI.  6. 
the  service  of  the  United  States  in  ..  *  ..  ^  *  ^  *«  a  n«^ 
obedience  to  the  orders  of  the  gov-  Officers  detailed  for  duty— A  mflitary 
emor  of  state  under  a  requisition  of  officer  detailed  for  duty  in  the  Freed- 
the   President    of    the    United    States,  men's  Bureau,  guilty  of  misappropria- 
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tion  of  money,  or  any  Tiolation  of  the 
rules  and  regnlations  goveming  dis- 
bnrsing  officers  of  the  army,  may  be 
tried  by  court-martial  in  the  same 
manner  as  any  other  army  officer. 
(1873)  14  Op.  Atty.  Gen.  269. 

Effect  of  dismissal  or  dlsoliarge  from 
sorvico.— See  (1857)  8  Op.  Atty.  Gen. 
828;   (1868)  0  Op.  Atty.  Gen.  181. 

An  officer  in  the  army  of  the  United 
States,  who,  while  operating  in  the 
Philippines  during  the  insurrection  in 
those  islands,  and  while  the  govern- 
ment of  military  occupation  wns  in 
force  therein,  committed  an  offense 
against  a  native  of  those  islands,  was 
amenable  only  to  the  laws  of  war,  and 
could  not  be  tried  by  the  civil  courts  of 
those  islands  or  of  the  United  States; 
and  having  left  the  military  service,  he 
could  not  then  be  tried  for  the  offense 
by  a  militaiy  court  (1903)  24  Op. 
Atty.  Gen.  570. 

Where  a  soldier  who  has  served  out 
his  term  is  refused  his  discharge,  he 
is  nevertheless,  while  remaining  in  the 
barracks,  subject  to  the  rules  of  the 
establishment,  U.  S.  v.  Travers  (C.  0. 
1814)  Fed.  Gas.  No.  16,537. 

Civil  trial  for  same  offense.— An  offi- 
cer may  be  tried  by  court-martial  for 
the  military  relation  of  an  act  after 
having  been  tried  by  the  civil  authori- 
ties for  the  civil  relations  of  the  same 
act     (1854)   6  Op.  Atty.  Gen.  506. 

CadetSd— Although  a  West  Point  cadet 
may  be  in  the  army,  and,  in  a  certain 
sense,  may  be  an  officer,  as  distinguish- 
ed from  an  enlisted  man,  he  is  not  a 
commissioned  officer  within  the  meaning 
of  this  section,  and  section  2001,  ante, 
and  section  2415,  post.  Hartigan  v.  U. 
S.  (1905)  25  Sup.  Ct  204,  205,  196  U. 
a  169,  49  li.  Ed.  434. 

But  a  cadet  is  subject  to  the  articles 
of  war,  although  he  is  not  an  officer.  It 
seems  that  he  may  be  included  for  the 
purposes  of  this  chapter  in  the  term 
"soldier."  Babbitt  v.  U.  S.  (1880)  16 
Ct  C5L  202.  The  cadets  of  the  Military 
Academy  at  West  Point  appertain  by 
law  to  the  corps  of  engineers,  and  they 
are  therefore  a  part  of  the  land  force 
of  the  United  States*  and  as  such  are 
subject  to  the  rules  and  articles  of  war. 
But  the  undergraduate  cadets,  in  their 
internal  academic  organization  as  of- 
ficers, noncommissioned  officers,  and 
privates,  are  not  subject  to  the  articles 
of  war  as  respects  their  relation  to  one 
another,  but  only  as  respects  their  re- 
lation to  commissioned  officers  of  the 
army  on  duty  as  such  in  the  Academy. 
(1855)  7  Op.  Atty.  Gen.  323. 

As  part  of  the  corps  of  engineers,  ca- 
dets form  a  part  of  the  land  forces  of 
the  United  States,  and  have  been  con- 
stitutionally subjected  by  Congress  to 
the  rules  and  articles  of  war.  (1819)  1 
Op.  Atty.  Gen.  276. 


Persons  eubject  to  articles  of  war.~ 
See  §  2308a,  art  2. 

Civilian  employes  go n orally v— Civilian 

employes  serving  with  the  army,  in  the 
Indian  country,  during  offensive  or  de- 
fensive operations  against  the  Indians, 
are  subject  to  military  jurisdiction  and 
trial  by  court-martial,  under  the  pro- 
visions of  this  section.  (1872)  14  Op. 
Atty.  Gen.  22. 

A  clerk  in  the  employ  of  a  paymaster 
of  the  army  held  subject  to  trial  by 
court-martial  for  forging  vouchers.  In 
re  Thomas  (C.  C.  1869)  Fed.  Cas.  No. 
13,888.  See,  also.  In  re  Reed  (C.  C. 
1879)  Fed.  Cas.  No.  11,636. 

Quartermaster's  clorkSd— A  civilian 
employed  as  a  quartermaster's  clerk  is 
not  amenable  to  court-martial  jurisdic- 
tion.   (1878)  16  Op.  Atty.  Gen.  13,  4a 

Superintendonte    of    national    ceme- 

teriosw— Superintendents  of  national 
cemeteries,  appointed  under  sections 
9365,  9366,  post,  are  not  amenable  to 
court-martial  jurisdiction.  (1878)  16 
Op.  Atty.  Gen.  13. 

TeamsterSd— A  teamster  in  the  per- 
manent employment  of  the  quarter- 
master's department,  stationed  at  a 
military  post,  and,  under  army  regula- 
tions, required  to  obey  strictly  and 
execute  promptly  the  orders  of  his  su- 
periors, cannot  be  required  by  the  lo- 
cal officers  of  the  state  to  appear  and 
work  on  the  roads  outside  of  the  fort 
and  reservation,  and  his  detention  in 
jail  for  a  failure  to  perform  such  road 
work  is  a  violation  of  his  rights  under 
the  constitution  and  the  laws  of  the 
United  States.  Pundt  v.  Pendleton  (D. 
C.  1909)  167  Fed.  997. 

Persons  not   In   military  servloow— A 

citizen  of  the  United  States,  not  in  mil- 
itary service,  is  not  amenable  to  a 
court-martial.  Smith  y.  Shaw  (N.  Y. 
1815)  12  Johns.  257.  And  see  In  re 
Eagan  (N.  Y.  Sup.  1866)  6  Parker,  Cr, 
R.  676. 

A  military  officer  has  no  right  to  ar- 
rest and  detain  a  person  not  subject  to 
the  rules  and  articles  of  war,  for  an  of- 
fense against  a  law  of  the  United 
States,  except  in  aid  of  the  judicial  au- 
thority. £3z  parte  Merryman  (C.  C. 
1861)  Fed.  Cas.  No.  9,487. 

A  citizen  not  in  the  land  or  naval 
service,  or  the  militia  in  the  actual 
service  of  the  United  States,  who  dis- 
courages volunteer  enlistments,  or  for- 
cibly resists  a  militia  draft,  cannot  be 
punished  therefor  by  a  court-martial 
or  military  commission.  In  re  Kemp 
(1863)  16  Wis.  359. 

As  to  the  amenability  of  an  army  con- 
tractor to  the  articles  of  war  and  trial 
by  court-martial,  see  U.  S.  v.  Adams 
(1868)  7  Wall.  463,  19  L.  Ed.  249,  af- 
firming (1866)  2  Ct  CI.  70;  Hill  v.  U. 
S.  (1873)  9  Ct  a.  178;  Holmes  v. 
Sheridan   (0.  C.  1870)   Fed.  Cas.  No. 
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6,644;     Ex    parte    Henderson    (0.    C. 
1878)  Fed.  Cas.  No.  6,349. 

Cited    without    definite    application, 
Kirkman  y.  McClaughry  (G.  C.  1907) 


152  Fed.  255  (aflBrmed  [1908]  160  Fed. 
436,  90  C.  C.  A.  86) ;  Ex  parte  Dickey 
(D.  C.  1913)  204  Fed.  322,  324;  Ollif 
V.  U.  S.  (1911)  46  Ct.  CL  349. 


II.  COURTS-MARTIAL 

Art.  3.    Courts-martial    classified.    Courts-martial   shall    be   of 
three  kinds,  namely:  , 

First,  general  courts-martial ; 
Second,  special  courts-martial ;  and 
Third,  summary  courts-martial. 

Act  March  2,  1913,  c.  93.  37  Stat  721.  Act  Aug.  2?,  1916,  c  418,  |  3, 
39  Stat. 

Sammary  courts,  for  trial  of  offenses  of  enlisted  men  previously  cognizable 
by  a  regimental  or  garrison  court-martial,  were  provided  for  by  Act  Oct. 
1,  1890,  c.  1259,  26  Stat.  648,  and  by  amendment  of  that  act  by  section  1  of 
Act  June  18,  1898,  c.  469,  30  Stat  483.  But  said  Act  Oct  1,  1890,  c.  1259. 
as  so  amended,  was  repealed,  by  a  provision  of  Act  March  2,  1913,  c.  93,  37 
Stat  723. 

Notes  of  Decisions 


1.  Historical. 

2.  Constitutionality    of    acta    relating    to 

courU-martial. 
8.    Nature  and  attributes  of  court-martial 
in  general. 

4.  Jurisdiction  of  military  commissions. 

5.  Power  to  appoint  courts-martial. 

6.  OfDcers  competent  to  sit  on  courts-mar- 

tial. 

7.  Showing  of  validity,   etc.,  of   proceed- 

ings. 

8.  Estoppel  to  deny  legality  of  court-mar- 

tial. 

9.  Waiver  of  objections  to  Jurisdiction  of 

court-martial. 
10.    Review  of  decisions. 

1.  Historical^— The  law  governing 
courts-martial  is  found  in  the  statutory 
enactments  of  Congress,  particularly 
in  the  articles  of  war,  in  regulations 
IHrescribed  by  executive  authority,  and 
in  military  usage  and  procedure.  In 
re  Brodie  (1904)  128  Fed.  665,  63  C. 
O.  A.  419. 

2.  Constitutionality  of  acts  relating 
to  courts. martial.— The  acts  of  Con- 
gress touching  army  courts-martial  es- 
tablished in  the  United  States  are  con- 
stitutional. U.  S.  V.  Praeger  (D.  C. 
1907)  149  Fed.  474. 

3.  Nature  and  attributes  of  court- 
martial  in  general.— Courts-martial  are 
lawful  tribunals  existing  under  the  con- 
stitution and  acts  of  congress,  having 
plenary  jurisdiction  of  offenses  commit- 
ted to  them  by  the  law  military,  and 
they  are  supreme  while  acting  within 
the  sphere  of  their  exclusive  jurisdic- 
tion. Carter  V.  Roberts  (1900)  20  Sup. 
Ct  713,  177  U.  S.  496,  44  L.  Ed.  861; 
Rose  V.  Roberts  (1900)  99  Fed.  948, 
949,  40  C.  C.  A.  199;  In  re  Bogart  (C. 
C.  1873)  Fed.  Cas.  No.  1,596. 

Courts-martial  are  lawful  tribunals 
existing  by  the  same  authority  as  dvil 
courts  of  the  United  States,  have  the 
same  plenary  jurisdiction  in  offenses  by 
the  law  military  as  the  latter  courts 
have  in  controversies  within  their  cog- 
nizance, and  in  their  special  and  more 
limited  sphere  are  entitled  to  as  un- 
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trammeled  an  exercise  of  their  powers. 
In  re  Davison  (C.  C.  1884)  21  Fed. 
618. 

The  military  courts  have  jurisdiction 
to  try  all  military  offenses,  including 
desertion,  free  from  the  interference 
or  control  of  the  civil  courts,  even  if 
the  prosecution  is  claimed  to  be  bar- 
red by  the  limitation  fixed  by  section 
2420,  post  In  re  Zimmerman  (C.  O. 
1887)  30  Fed.  176. 

4.  Jurisdiction  of  military  commis- 
sions.—See  Ex  parte  Milligan  (1866) 
4  Wall.  2,  130,  18  L.  Ed.  281;  Cole- 
man V.  Tennessee  (1878)  97  U.  S.  509, 
512.  24  L.  Ed.  1118.  ( 

5.  Power  to  appoint  courts- martial.—  > 

See  notes  to  art  5,  post. 

6.  Offlcers  competent  to  sit  on  courts- 
martial.— The  graduated  cadets  of  the 
Military  Academy,  assigned  to  service 
as  supernumerary  officers,  are  brevet 
second  lieutenants,  and  as  such  com- 
mis5«ioned  officers,  and  therefore  sub- 
ject to  all  the  duties  and  entitled  to  ex- 
ercise all  the  powers  of  that  grade,  in- 
cluding the  legal  capacity  to  sit  on 
courts-martial  as  commissioned  officers. 
But  the  undergraduate  cadets  are  not 
commissioned  officers,  and  therefore 
are  not  competent  to  sit  on  a  court- 
marHal.  (1821)  1  Op.  Atty.  Gen.  469; 
(1829)  2  Op.  Atty.  Gen.  251;  (1829) 
7  Op.  Atty.  Gen.  323. 

Volunteer  naval  officers,  appointed 
under  Act  July  24.  1861,  c.  13,  held 
"commissioned  officers,"  and  competent 
to  serve  on  general  courts-martial. 
(1863)  10  Op.  Atty.  Gen.  522. 

See,  also,  notes  under  §  2308a,  art.  5, 
post. 

7.  Showing  of  validity,  etc.,  of  pro- 

ceedlnge.^^ourt8-martial  being  courts 
of  inferior  and  limited  jurisdiction,  it 
must  be  made  to  clearly  and  affirmative- 
ly appear,  in  order  to  give  effect  to  their 
judgments,  that  the  court  was  legally 
constituted,  that  it  had  jurisdiction  of 
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the  person  and  offense  charged,  and 
that  its  judgment  imposed  was  con- 
formable to  law.  Hamilton  v.  Mc- 
Claughry  (C.  C.  1905)  136  Fed.  445; 
Brooks  V.  Adams  (1831)  28  Mass.  441; 
Mills  V.  Martin,  19  Johns.  (N.  Y.  1821) 
7;  DufBeld  v.  Smith  (Pa.  1818)  8  Serg. 
&  B.  590. 

Proof  that  a  coart-martial  was  con- 
vened by  an  ofScer  empowered  by  the 
statute  to  can  it,  that  the  officers  whom 
he  commanded  to  sit  upon  it  were  of 
those  whom  he  was  authorized  to  de- 
tail for  that  purpose,  that  the  court 
thus  constituted  was  vested  with  pow- 
er to  try  the  pers6n  and  the  offense 
charged,  and  that  its  sentence  was  in 
conformity  to  the  statute,  was  indis- 
pensable to  its  jurisdiction  and  to  the 
validity  of  its  judgment  Deming  v. 
McClaughry  (1902)  113  Fed.  639,  51 
C.  C.  A.  349,  order  affirmed  McClaugh- 
ry V.  Deming  (1902)  22  Sup.  Ct  786, 
186  U.  S.  49.  46  L.  Ed.  1049. 

8.  Estoiipel  to  deny  legality  of  oourt- 

Martlal.— Though  an  officer,  suspended 
from  rank  and  duty  for  12  years,  with 
a  forfeiture  of  half  his  pay,  waited  six 
years  before  bringing  an  action,  it 
cannot  be  held  that  he  acquiesced  in 
the  sentence,  or  that  he  is  concluded 
from  contesting  its  legality  by  accept- 
ing the  half  pay  without  rendering 
service.  Swaim  v.  U.  S.  (1893)  28 
Ct  CL  173. 

9.  Waiver  of  objections  to  Jurisdic- 
tion of  court-martial.— Since  a  United 
States  court-martial,  constituted  to  try 
delinquent  militiamen,  sit  as  judges,  a 
party  arrested  waives  all  objections  to 

.  the  jurisdiction  of  the  court  by  plead- 
ing guilty.  Vanderheyden  v.  Young  (N. 
Y.  1814)  11  Johns.  160.    But  see  (1898) 

22  Op.  Atty.  Gen.  137,  holding  that  the 
consent  of  the  accused  cannot  confer 
jurisdiction  upon  a  court  not  possess- 
ing it  by  virtue  of  statutory  authority. 

10.  Review    of    decisions^— Where    a 

court-martial  has  jurisdiction  of  the 
person  accused  and  of  the  offense 
charged,  and  acts  within  the  scope  of 
its  lawful  powers,  its  decisions  and 
sentences  cannot  be  reviewed  or  set 
aside  by  the  civil  courts.  U.  S.  v.  Grim- 
ley  (1890)  11  Sup.  Ct  54,  137  U.  S. 
147,  34  L.  Ed.  636  (reversing  judgment 
In  re  Grimley  [C.  C.  1889]  38  Fed.  84) ; 
Swaim  v.  U.  S.  (1897)  17  Sup.  Ct 
448,  451,  165  U.  S.  553,  41  L.  Ed.  823; 
In  re  Zimmerman  (C.  C.  1887)  30  Fed. 
176,  177;    In  re  McVey   (D.  C.  1885) 

23  Fed.  878;  U.  S.  v.  Praeger  (D.  C. 
3907)  149  Fed.  474;  Ex  parte  Tucker 
(D.  C.  1913)  212  Fed.  569. 

The  only  authority  of  the  civU  courts 
is  to  inquire  whether  the  military  au- 
thorities are  proceeding  regularly  with- 
in their  jurisdiction.  If  they  are,  they 
cannot  be  interfered  with,  no  matter 
what  errors  may  be  committed  in  the 
exercise  of  their  lawful  jurisdiction. 
U.  S.  V.  Grimley  (1890)  11  Sup. 
Ct    54,    137    U.    S.    147,    34    L.    Ed. 
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636  (reversing  judgment  In  re  Grimley 
[C.  C.  1889]  38  Fed.  84);  Swaim  v. 
U.  S.  (1897)  17  Sup.  Ct  448,  451,  ,163 
U.  S.  553.  41  L.  Ed.  823;  Carter  v. 
Roberts  (1900)  20  Sup.  Ct  713,  177  U. 
S.  496.  44  L.  Ed.  861;  Grafton  v.  U.  S. 
(1907)  27  Sup.  Ct  749,  750,  206  U.  S. 
333,  51  L.  Ed.  1084,  11  Ann.  Cas.  640; 
Ex  parte  Mason  (1881)  105  U.*  S.  696, 
699,  26  L.  Ed.  1213;  In  re  McVey 
(D.  C.  1885)  23  Fed.  878;  Ex  parte 
Tucker  (D.  C*  1913)  212  Fed.  569; 
In  re  Esmond  (D.  C.  1886)  5  Mackey, 
64.  And  this  is  so  even  though  the 
dvil  court,  if  it  had  first  taken  hold 
of  the  case,  might  have  tried  the  ac- 
cused for  the  same  offense,  or  even  for 
one  of  higher  grade  arising  out  of  the 
same  facts.  Grafton  v.  U.  S.  (1907)  27 
Sup.  Ct  749,  750,  206  U.  S.  333,  51  L. 
Ed.  1084,  11  Ann.  Cas.  640. 

Civil  courts  have  no  jurisdiction  to 
interfere  with  the  military  tribunals, 
while  proceeding  regularly  in  the  exer- 
cise of  their  jurisdiction  to  try  parties 
accused  of  desertion  from  the  army. 
In  re  White  (C.  C.  1883)  17  Fed.  723. 

The  jurisdiction  of  a  general  court- 
martial  may  always  be  inquired  into  by 
the  civil  courts,  upon  the  application  of 
any  party  aggrieved  by  its  judgment; 
and  if  such  a  court  exceeds  its  au- 
thority, and  undertakes  to  try  and  pun- 
ish a  person  not  within  its  jurisdiction, 
its  judgment  is  void,  and  may  be  so 
declared  by  any  court  having  jurisdic- 
tion of  the  proper  parties  and  of  the 
subject-matter.  Barrett  v.  Hopkins 
(C.  C.  1881)  7  Fed.  312;  Dynes  v. 
Hoover  (1857)  20  How.  65,  82,  15  L. 
Ed.  838. 

The  acts  of  a  court-martial,  within  the 
scope  of  its  jurisdiction  and  duty,  can- 
not be  controlled  or  reviewed  in  the  civil 
courts  by  writ  of  prohibition  or  other- 
wise. Smith  V.  Whitney  (1886)  116 
U.  S.  167,  177,  6  Sup.  Ct.  570,  29  L.  Ed. 
601. 

If  a  court-martial  has  jurisdiction  to 
hear  and  determine,  and  to  render  the 
particular  judgment  or  sentence  im- 
posed, Jiowever  erroneous  the  pro- 
ceedings may  be,  they  cannot  be  re- 
viewed collaterally  upon  habeas  cor- 
pus. In  re  Davison  (C.  C.  1884)  21 
Fed.  618. 

The  only  questions  which  can  be  in- 
quired into  are  as  to  the  jurisdiction  of 
the  court  over  the  person  of  the  ac- 
cused and  the  offense  charged,  and 
whether  it  acted  within  the  scope  of  its 
lawful  powers.  Rose  v.  Roberts  (C.  C. 
A.  1900)  99  Fed.  948;  In  re  Grain  (C. 
C.  1897)    84  Fed.  788. 

The  severity  of  a  sentence,  or  alleg- 
ed errors  of  law  committed  by  the 
court-martial,  cannot  be  reviewed. 
Ex  parte  Dickey  (D.  C.  1913)  204  Fed. 
322. 

Where,  on  return  to  a  writ  of  habeas 
corpus,  the  respondent  alleged  that  he 
held  the  petitioner  under  a  judgment 
of  conviction  by  a  military  court-mar- 
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tial,  the  burden  is  on  the  respondent  to 
show  that  the  judgment  was  based  on 
some  provision  of  positive  law.  Ham- 
ilton V.  McClaughry  (O.  C.  1905)  136 
Fed.  445. 

Where  a  court-martial  has  jurisdic- 
tion, error  in  its  exercise  cannot  be 
reviewed  in  a  proceeding  by  an  army 
officer,  sentenced  by  such  court  to  be 
dismissed  from  the  service,  to  recover 
arrears  of  pay,  on  the  ground  that  he 
never  was  dismissed  in  fact,  by  reason 
of  the  failure  of  the  president  of  the 
United  States  to  approve  the  sentence. 
And  speciiScations  of  a  charge,  tried  by 
a  court-martial,  not  objected  to  for 
insufficiency  on  the  trial,  will  not  be  held 


on  their  face  incapable  of  sustaining 
the  charge,  on  review  of  such  proceed- 
ings. U.  S.  V.  Fletcher  (1893)  13  Sup. 
Ct  552,  554,  555,  148  U.  S.  84,  37 
L.  Ed.  378. 

Review  by  supreme  court  of  proceed- 
ings of  military  commission,  see  Ex 
parte  Vallandigham  (1863)  1  Wall.  243, 
251,  17  L.  Ed.  589. 

Where  a  soldier  was  convicted  and 
sentenced  by  a  court-martial  but  the 
proceedings,  findings,  and  sentence  were 
afterwards  disapproved  by  the  reviewing 
officer,  and  the  prisoner  ordered  re- 
leased and  restored  to  duty,  the  action 
of  the  reviewing  officer  was  in  effect 
an  acquittal  by  the  court.     (1871)  13 


A.  COMPOSITION 

Art.  4.  Who  may  serve  on  courts-martial.  All  officers  in  the 
military  service  of  the  United  States,  and  officers  of  the  Marine 
Corps  when  detached  for  service  with  the  Army  by  order  of  the 
President,  shall  be  competent  to  serve  on  courts-martial  for  the 
trial  of  any  persons  who  may  lawfully  be  brought  before  such 
courts  for  trial.    , 

Articles  of  War  77,  7a  Act  April  10,  1806,  c.  20,  arts.  68,  97.  Act  June 
30,  1834,  c.  132,  §  2,  4  Stat  713.    Act  Aug.  29,  1916,  c.  418,  §  3,  39  Stat. 

By  a  proviso  in  Act  April  25,  1914,  c  71,  §  4,  ante,  §  2026c,  it  was  pro- 
vided that  no  distinction  should  be  made  in  respect  to  the  eligibility  of  any 
officer  of  the  Regular  Army,  the  organized  militia  while  in  the  military  serv- 
ice of  the  United  States,  and  the  volunteer  forces,  for  service  upon  any 
court-martial,  court  of  inquiry,  or  military  commission. 

Notes  of  Decisions 


Regular  army  ofnoers.~The  volun- 
teer army  of  the  United  States,  raised 
under  Act  March  2,  1899,  c.  352,  30 
Stat.  977,  is  "other  forces,"  within  the 
meaning  of  this  section,  although  the 
volunteer  troops  organized  under  that 
act  were  mustered  directly  into  tho 
service  of  the  United  States,  without 
regard  to  state  or  territorial  lines. 
McClaughiy  v.  Deming  (1902)  22  Sup. 
Ct.  786.  186  U.  S.  49,  46  L.  Ed.  1049, 
affirming  order  Deming  v.  McClaughry 
(1902)  113  Fed.  639,  51  C.  C.  A.  349. 

A  court-martial,  entirely  composed  of 
officers  in  the  regular  army,  is  with- 
out jurisdiction  to  try  an  o^cer  or 
soldier  of  such  "other  forces,"  when 
convened  for  that  sole  purpose.  And 
consent  can  confer  no  jurisdiction  oo 
a   court-martial   so   composed.     Id. 

Officers  of  the  regular  army  serving 
temporarily  in  the  volunteer  service 
are  not  competent  under  this  section. 
U.  S.  V.  Brown  (1907)  27  Sup.  Ct  620, 


621,  206  U.  S.  240,  51  L.  Ed.  1046 
(affirming  Brown  v.  U.  S.  [1906]  41 
Ct  CI.  275);  Walsh  v.  U.  S.  (1908)  43 
Ct  CI.  225. 

A  sentence  of  an  officer  of  volunteers 
by  a  court-martial  composed  of  13 
members,  6  of  whom  are  regular  army 
officers,  is  void,  and  pay  withheld  in 
commutation  of  the  sentence  may  be 
recovered.  Walsh  v.  U.  S.  (1908)  43 
Ct  CI.  225. 

Marine  corps  otncers^— Under  old  ar- 
ticle of  war  68  it  was  advised  that  a 
court-martial  to  try  an  officer  of  the 
marine  corps  performing  duty  on  shore 
should  be  composed  of  officers  of  the 
army  and  of  the  marine  corps.  (1830) 
2  Op.  Atty.  Gen.  311. 

See,  also,  notes  under  art  5,  post. 

Cited    without    definite    application, 

McClaughry  v.  Deming  (1902)  22  Sup. 
Ct  786,  788,  186  U.  S.  49,  46  L.  Ed. 
1049. 


Art,  5.  General  courts-martial.  General  courts-martial  may 
consist  of  any  number  of  officers  from  five  to  thirteen,  inclusive; 
but  they  shall  not  consist  of  less  than  thirteen,  when  that  number 
can  be  convened  without  manifest  injury  to  the  service. 

Article  of  War  76.     Act  April  10,  1806,  c.  20,  art  64,  2  Stat  367.     Act 

March  2,  1913,  c  93,  37  Stat  721.     Act  Aug.  29,  1916,  c  418,  §  3,  39  Stat 

Notes  of  Deoisions 

See,  also,  notes  to  art.  3,  ante.  point    court-martial   under    article   72, 

Power   to    appoint    courts- mart ial^—      superseded  by  this  section,  see  Swaim 

As  to  the  power  of  President  to  ap-      ▼.  U.  S.  (1897)  17  Sup.  Ct  448,  449, 
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165  U.  S.  553,  41  L.  Ed,  823;  Runkle 
V.  Same  (1884)  19  Ct.  CI.  396;  Swaim 
V.  Same  (1893)  28  Ct.  CI.  173;  (1877) 
15  Op.  Atty.  Gen,  297,  note. 

Article  72,  superseded  by  this  sec- 
tion, held  not  to  restrict  the  appoint- 
ment of  a  court-martial  to  try  charges 
against  the  Judge  Advocate  General  to 
the  Lieutenant  General,  under  whose 
command  he  was.  Swaim  y.  U.  S. 
(1893)    28  Ct  CL  173. 

— —  Department  commander^— In  the 
absence  of  legislation,  or  of  orders 
from  competent  authority,  forbidding 
it,  personal  presence  within  the  terri- 
torial limits  of  his  command  is  not  es- 
sential to  the  validity  of  an  order  giv- 
en by  a  department  commander  ap- 
pointing a  court-martial  within  such 
limits.  He  may  appoint  general  courts- 
martial,  and  act  upon  the  record  of 
proceedings  of  the  same,  when  outside 
the  territorial  limits  of  his  command. 
a880)  16  Op.  Atty.  Gen.  679. 

—  Commander  as  accuser  or  prose- 
eutoPd— President  as  prosecutor,  so  as 
to  deprive  him  of  power  to  appoint 
court-martial  under  article  72,  super- 
seded by  this  section,  see  Swaim  v.  U. 
S.  (1897)  17  Sup.  Ct.  448.  450,  165  U. 
a  553,  41  li.  Ed.  823. 

A  commander  of  division  who,  upon 
information  laid  before  him  of  grave 
misconduct  on  the  part  of  a  regimental 
officer  in  his  command,  directed  the 
colonel  of  the  regiment  (from  whom 
the  information  was  received)  to  pre- 
fer charges  against  the  alleged  offender, 
and  who  saw  that  the  charges  were  put 
in  proper  form,  and  to  that  extent  su- 
perintended their  preparation,  held  not 
to  be  deemed  the  accuser  or  prosecu- 
tor of  such  alleged  offender.  And  it 
was  held  that  where  the  record  of  a 
trial  before  a  court-martial  was  de- 
fective, in  failing  to  show  who' was  the 
originator  or  signer  of  the  charges 
against  the  accused,  and  who  was  to  be 
treated  legally  as  the  accuser  or  pros- 
ecutor, evidence  aliunde  was  admissi- 
ble to  supply  the  information.  (1878) 
16  Op.  Atty.  Gen.  107. 

A  general  officer  commanding  a  mili- 
tary department  held  to  have  no  power 
to  appoint  a  court-martial  for  the  trial 
of  an  officer  under  his  command  where 
he  was  himself  the  "accuser  or  prose- 
cutor."    (1882)  17  Op.  Atty.  Gen.  436. 

Constitution  of  courts— Where  a  court- 
martial  has  been  ordered  and  the  names 
of  the  officers  and  supernumeraries  to 
compose  it  are  set  forth  in  the  warrant, 
and  by  reason  of  the  nonattendance  of 
one  of  the  officers  on  the  first  day  a 
supernumerary  takes  his  place,  and  the 
court  thus  organized  proceeds  to  busi- 
ness, the  absent  member  cannot  prop- 
erly thereafter  be  added  to  the  court, 
upon  his  arrival,  until  the  case  on  trial 
has  been  disposed  of,  if  at  all;  yet  if 
the  practice  has  been  otherwise,  and 
has  been  acquiesced  in,  it  may  be  safely 
followed.     (1824)  1  Op.  Atty.  Qen.  698. 


Undergraduate  cadets  are  not  com- 
petent to  sit  on  a  court-martial  unless 
assigned  as  supernumeraries.  (1855)  7 
Op.  Atty.  Gen.  823. 

— —  Number  of  members^— This  sec- 
tion is  merely  directory  to  the  officer 
appointing  the  court,  and  his  decision 
as  to  the  number  which  can  be  con- 
vened without  manifest  injury  to  the 
service,  being  submitted  to  his  sound 
discretion,  is  conclusive.  Martin  v. 
Mott  (1827)  12  Wheat.  19,  35,  6  L. 
Ed.  537;  (1832)  2  Op.  Atty.  Gen.  534; 
(1854)  6  Op.  Atty.  Gen.  506.  But 
where  "the  court  is  of  the  minimum 
number,  the  incompetency  of  one  mem- 
ber renders  the  proceedings  void  ab 
initio.  Brown  v.  U.  S.  (1906)  41  Ct 
CI.  275. 

Where  one  of  the  five  officers  com- 
posing a  court-martial  was  absent  dur- 
ing part  of  the  trial,  he  was  not  qualified 
to  take  part  in  the  sentence,  and  the 
tribunal  in  consequence  not  being  com- 
posed of  the  requisite  number  of  officers, 
it  was  not  qualified  to  pronounce  judg- 
ment.    (1831)  2  Op.  Atty.  Gen.  414. 

The  execution  of  a  sentence  of  death 
is  murder,  unless  the  court  pronouncing 
it  consisted  of  thirteen  commissioned  of- 
ficers, where  that  number  could  have 
been  convened  without  manifest  injury 
to  the  service.  (1819)  1  Op.  Atty.  Gen. 
296. 

Where  a  general  court-martial  was, 
after  report,  required  by  the  Secretary 
of  War  to  reassemble  and  revise  its 
sentence,  and  on  reassembling  two  of 
the  original  were  absent,  but  a  legal 
quorum  remained,  the  court  might  law- 
fully revise  its  sentence.  (1855)  7  Op. 
Atty.  Gen.  338, 

Prosecutor    as    member   of   courts— 

Where  a  court-martial  has  jurisdic- 
tion of  the  person  of  accused,  its  sen- 
tence is  valid,  when  questioned  collat- 
erally, although  irregularities  or  errors 
are  alleged  to  have  occurred  in  its  pro- 
ceedings, in  that  the  prosecutor  was  a 
member  of  the  court  and  a  witness  on 
the  trial.  Keyes  v.  U.  S.  (1883)  3  Sup. 
Ct.  202,  204,  109  U.  S.  336,  27  L.  Ed. 
954.  And  where  an  officer  on  trial, 
having  an  opportunity  to  object  to  any 
member  of  the  court-martial,  makes  no 
objection  to  one  who  preferred  one  of 
the  charges,  and  will  be  a  witness  to  es- 
tablish it,  he  consents  to  the  court  be- 
ing so  made  up,  and  cannot  question  its 
jurisdiction  for  that  reason.  Keyes  v. 
U.  S.  a879)  15  Ct  CL  532. 

Trial  as  due  process  of  law^— Trial 
by  a  court  not  legally  constituted  is  not 
a  trial  which  can  be  said  to  be  ''due 
process  of  law."  (1898)  22  Op.  Atty. 
Gen.  137. 

Cited    without    definite    application, 

U.  S.  V.  Brown  (1907)  27  Sup.  Ct  620, 
206  U.  S.  240,  51  L.  Ed.  1046;  Deming 
V.  McClaughry  (1902)  113  Fed.  639,  51 
C.  C.  A.  349  (affirmed  [1902]  22  Sup. 
Ct  786,  186  U.  S.  49,  46  L.  Ed.  1049). 
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Art.  6.  Special  courts-martial.  Special  courts-martial  may  con- 
sist of  any  number  of  officers  from  three  to  five,  inclusive. 

Act  March  2,  1913,  c.  93,  37  Stat  721.    Act  Aug.  29,  1916,  c  418,  f  3,  39 
Stat. 

Art.  7.  Summary  courts-martial.  A  summary  court-martial 
shall  consist  of  one  officer. 

Act  March  2,  1913,  c.  93,  37  Stat.  721.    Act  Aug.  29,  1916,  c.  418,  8  3,  39 
Stat. 
See  notes  under  arts.  3  and  5.  ante. 

B.     BY  WHOM  APPOINTED 

Art  8.  General  coiuts-martial.  The  President  of  the  United 
States,  the  commanding  officer  of  a  territorial  division  or  depart- 
ment, the  Superintendent  of  the  Military  Academy,  the  command- 
ing officer  of  an  army,  an  army  corps,  a  division,  or  a  separate  bri- 
gade, and,  when  empowered  by  the  President,  the  commanding 
officer  of  any  district  or  of  any  force  or  body  of  troops  may  appoint 
general  courts-martial;  but  when  any  such  commander  is  the  ac- 
cuser or  the  prosecutor  of  the  person  or  persons  to  be  tried,  the 
court  shall  be  appointed  by  superior  competent  authority,  and  no 
officer  shall  be  eligible  to  sit  as  a  member  of  such  court  when  he  is 
the  accuser  or  a  witness  for  the  prosecution. 

ArHcles  of  War  72,  73.    Act  July  5,  1884.  c.  224,  23  Stat.  121.    Act  March 
2,  1913,  c.  93,  37  Stat.  722.    Act  Aug.  29,  1916,  c.  418,  |  3,  39  Stat 
See  notes  under  art.  6,  ante. 

Art,  9.  Special  courts-martial.  The  commanding  officer  of  a 
district,  garrison,  fort,  camp,  or  other  place  where  troops  are  on  du- 
ty, and  the  commanding  officer  of  a  brigade,  regiment,  detached 
battalion,  or  other  detached  command  may  appoint  special  courts- 
martial;  but  when  any  such  commanding  officer  is  the  accuser  or 
the  prosecutor  of  the  person  or  persons  to  be  tried,  the  court  shall 
be  appointed  by  superior  authority,  and  may  in  any  case  be  appoint- 
ed by  superior  authority  when  by  the  latter  deemed  desirable ;  and 
no  officer  shall  be  eligible  to  sit  as  a  member  of  such  court  when  he 
is  the  accuser  or  a  witness  for  the  prosecution. 

Articles  of  War  81,  82.    Act  Feb.  18,  1875,  c.  80,  §  1,  18  Stat  3ia    Act 

March  2,  1913,  c.  93,  37  Stat  722.     Act  Aug.  29,  1916.  c  418,  §  3,  39  Stat 

Cited    without    definite    application,      22  Sup.  Ct  786,  186  U.  S.  49,  46  U 
Deming  v.  McClaughry  (1902)  113  Fed.       Ed.  1049. 
639,  51  O.  C.  A.  349,  affirmed  (1902) 

Art.  10.  Summary  courts-martial.  The  commanding  officer  of 
a  garrison,  fort,  camp,  or  other  place  where  troops  are  on  duty,  and 
the  commanding  officer  of  a  regiment,  detached  battalion,  detached 
company,  or  other  detachment  may  appoint  summary  courts-mar- 
tial ;  but  such  summary  courts-martial  may  in  any  case  be  appointed 
by  superior  authority  when  by  the  latter  deemed  desirable:  Pro- 
vided, That  when  but  one  officer  is  present  with  a  command  he 
shall  be  the  summary  court-martial  of  that  command  and  shall  hear 
and  determine  cases  brought  before  him. 

Act  March  2,  1913,  c.  93,  37  Stat  722.     Act  Aug.  29,  1913.  c.  418,  §  3, 
39  Stat 

Cited    without    definite    application,      Sup.  Ct  780,  186  U.  S.  49,  46  L.  Ed. 
Deming  v.  McClaughry  (1902)  113  Fed.      1049. 
639,  51  C.  C.  A,  349,  affirmed  (1902)  22 

Art.  11.  Appointment  of  judge  advocates.  For  each  general  or 
special  court-martial  the  authority  appointing  the  court  shall  ap- 
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point  a  judge  advocate,  and  for  each  general  court-martial  one  or 
more  assistant  judge  advocates  when  necessary. 

Article  of  War  74.     Act  April  10,  1806,  c.  20,  art.  69,  2  Stat  367.     Act 
Aug.  29,  1916,  c.  418,  §  8,  39  Stat 

Notei  of  DeolAions 

Judge    advooateSd— The    present    in-  Cited    without    definite    appiication, 

cumbents  of  the  office  of  judge  advo-  Deming  v.  McClaughry  (1902)  113  Fed. 

cate  are  officers  of  the  regular  army  639,  51  C.  C.  A.  349,  affirmed    (1902) 

of  the  United  States,  lawfully  appoint-  22  Sup.  Gt  786,  186  U.  S.  49,  46  L. 

ed  and  commissioned.     (1869)  13  Op.  Ed.  1049. 
Atty.  Gen.  96. 

C.    JURISDICTION 

Art,  12.  General  courts-martial.  General  courts-martial  shall 
have  power  to  try  any  person  subject  to  military  law  for  any  crime 
or  offense  made  punishable  by  these  articles  and  any  other  person 
who  by  the  law  of  war  is  subject  to  trial  by  military  tribunals: 
Provided,  That  no  officer  shall  be  brought  to  trial  before  a  general 
court-martial  appointed  by  the  Superintendent  of  the  Military  Acad- 
emy. 

Act  March  2,  1913,  c.  98,  87  Stat  722.     Act  Aug.  29,  1916,  c.  418.  §  3, 
39  Stat 

Notes  of  Decisions 

Procedure.— In  the  absence  of  a  reg-  charged  with  having  forged  an  obliga- 

ulatory    statute,    the    proceedings     of  tion  of  the  United  States  with  intent  to 

Qourts-martial    are    governed    by    the  defraud,    which    is    made    an    offense 

usages    and    customs    of    the    military  against  the  United   States  by  section 

service,  and  not  by  common-law  rules  10318,   post  although   he   was   at   the 

applicable  to  civil  tribunals.     Kirkman  time  an  officer  of  the  army,   and  the 

V.  McClaughry  (1908)  160  Fed.  436,  90  alleged    offense    was    committed    at    a 

C.   C.    A.   86,    affirming   order    (C.    O.  military  post,  and  with  intent  to  de- 

1907)  162  Fed.  255.  fraud  an  enlisted  soldier,  where  the  ac- 

The  charge  of  "conduct  to  the  prej-  cused  has  since  been  discharged  from 
udire  of  good  order  and  military  dis-  the  army  without  any  action  against 
cipline"  is  within  the  jurisdiction  of  him  having  been  taken  by  the  military 
the  court-martial,  though  the  specifica-  authorities;  there  being  no  provision, 
tions  allege  facts  showing  homicide  by  either  constitutional  or  statutory,  con- 
accused.  United  States  v.  Maney  (C.  ferring  exclusive  jurisdiction  on  courts- 
C.  1894)  61  Fed.  140.  martial  to  punish  such  offense.     NeaU 

Jurisdiction^— A  district  court  has  ju-  v.  United  States  (1902)  118  Fed.  699, 

risdiction   to   indict  and  try   a   person  56  C.  C.  A.  31. 

Art.  13.  Special  courts-martial.  Special  courts-martial  shall 
have  power  to  try  any  person  subject  to  military  law,  except  an 
officer,  for  any  crime  or  offense  not  capital  made  punishable  by 
these  articles:  Provided,  That  the  President  may,  by  regulations, 
which  he  may  modify  from  time  to  time,  except  from  the  jurisdic- 
tion of  special  courts-martial  any  class  or  classes  of  persons  subject 
to  military  law. 

Special  courts-martial  shall  not  have  power  to  adjudge  dishonor- 
able discharge,  nor  confinement  in  excess  of  six  months,  nor  to  ad- 
judge forfeiture  of  more  than  six  months'  pay. 

Act  March  2,  1913,  c  93,  37  Stat  722.    Act  Aug.  29,  1916,  c.  418,  §  3,  39 
Stat 

Notes  of  Deolsions 

Approval  of  sentence^— Under  Act  pealed  by  this  section,  see  (1892)  20 
Oct  1,  1890,  c.  1259,  26  Stat  648,  re-       Op.  Atty.  Gen.  346. 

Art.  14.  Siunmary  courts-martial.  Summary  courts-martial 
shall  have  power  to  try  any  person  subject  to  military  law,  except 
an  officer,  a  cadet,  or  a  soldier  holding  the  privileges  of  a  certificate 
of  eligibility  to  promotion,  for  any  crime  or  offense  not  capital 
made  punishable  by  these  articles:  Provided,  That  noncommis- 
sioned officers  shall  not,  if  they  object  thereto,  be  brought  to  trial 
before  a  summary  court-martial  without  the  authority  of  the  officer 
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competent  to  bring  them  to  trial  before  a  general  court-martial: 
Provided  further,  That  the  President  may,  by  regulations,  which  he 
may  modify  from  time  to  time,  except  from  the  jurisdiction  of  sum- 
mary courts-martial  any  class  or  classes  of  persons  subject  to  mili- 
tary law. 

Summary  courts-martial  shall  not  have  power  to  adjudge  con- 
finement in  excess  of  three  months,  nor  to  adjudge  the  forfeiture  of 
more  than  three  months'  pay:  Provided,  That  when  the  summary 
court  officer  is  also  the  commanding  officer  no  sentence  of  such 
summary  court-martial  adjudging  confinement  at  hard  labor  or  for- 
feiture of  pay,  or  both,  for  a  period  in  excess  of  one  month  shall  be 
carried  into  execution  until  the  same  shall  have  been  approved  by 
superior  authority. 

Article  of  War  83.     Act  March  2,  1901,  c  809,  §  4,  31  Stat  95L     Act 

March  2,  1913,  c.  93.  37  Stat  722.    Act  Aug.  29,  1916,  c  418,  §  3,  39  Stat 

Art.  15.  Not  exclusive.  The  provisions  of  these  articles  con- 
ferring jurisdiction  upon  courts-martial  shall  not  be  construed  as 
depriving  military  commissions,  provost  courts,  or  other  military 
tribunals  of  concurrent  jurisdiction  in  respect  of  offenders  or  of- 
fenses that  by  the  law  of  war  may  be  lawfully  triable  by  such  mili- 
tary commissions,  provost  courts,  or  other  military  tribunals. 
Act  Aug.  29,  1916,  c.  418,  f  3,  39  Stat 

Art.  16.  Officers ;  how  triable.  Officers  shall  be  triable  only  by 
general  courts-martial,  and  in  no  case  shall  an  officer,  when  it  can 
be  avoided,  be  tried  by  officers  inferior  to  him  in  rank. 

Article  of  War  79.     Act  April  10,  1806,  c.  20,  art  75,  2  Stat  368.    Act 
Aug.  29.  1916,  c.  418,  f  8.  39  Stat. 

Notes  of  Decisions 

inferiority  In   ranic   or  grades— That  ed  by  going  into  an  inquiry  whether 

one  of  the  ofGlcers  composing  a  court-  the   trial  by   officers   inferior  in   rank 

martial  is  junior  in  rank  and  another  to  the  accused  was  avoidable.     Swaim 

inferior  in  grade  to  the  accused,  does  v.  U.  S.  (1897)   17  Sup.  Ct  448,  450, 

not  of  itself  render  either  of  them  in-  165  U.  S.  553,  41  L.  Ed.  823. 

competent  to  sit    (1882)  17  Op.  Atty.  /»j*j       j*      ^^ 

Gen.  397.     Whether  the   appointment  ,® ''?''"?*•?  cadets^ raduated  cadeto 

on  a  general  court-martial  of  officers  ^^  ^^^  Mihtary  Academy,  assigned  as 

inferior    in    rank    to    accused    can    be  supernumerary  officers,  are  triable  by 

avoided  is  committed  to  the  discretion  court-martiaL    (1855)  7  Op.  Atty.  Gen. 

of  the  appointing  officer,  who  must  be  ^^* 

presumed  to  (lave  acted  in  pursuance  Cited     witliout    definite    application, 

of  law,  and  the  sentence  of  a  court-  U.  S.  v.  Brown  (1907)  27  Sup.  Ct  620, 

martial   cannot  be  collaterally  attack-  621,  206  U.  S.  240,  51  L.  Ed.  1046. 

D.     PROCEDURE 

Art  17.  Judge  advocate  to  prosecute.  The  judge  advocate  of 
a  general  or  special  court-martial  shall  prosecute  in  the  name  of 
the  United  States,  and  shall,  under  the  direction  of  the  court,  pre- 
pare the  record  of  its  proceedings.  The  accused  shall  have  the  right 
to  be  represented  before  the  court  by  counsel  of  his  own  selection 
for  his  defense,  if  such  counsel  be  reasonably  available,  but  should 
he,  for  any  reason,  be  unrepresented  by  counsel,  the  judge  advocate 
shall  from  time  to  time  throughout  the  proceedings  advise  the  ac- 
cused of  his  legal  rights. 

Article  of  War  90.     Act  April  10,  1886,  c  20,  art  69,  2  Stat.  367.     Act 
Aug.  29, 1016,  c.  418,  §  3,  39  Stat 

Cited  without  definite  application, 
In  re  Langan  (C.  C.  1903)  123  Fed. 
132,   134. 

Art  18.    Challenges.     Members  of  a  general  or  special  court- 
martial  may  be  challenged  by  the  accused,  but  only  for  cause  stat- 
ed to  the  court.    The  court  shall  determine  the  relevancy  and  va- 
(3958) 
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Hdity  thereof,  and  shall  not  receive  a  challenge  to  more  than  one 
member  at  a  time. 

Article  of  War  88.  Act  April  10,  1806,  c.  20.  art  71,  2  Stat  Act  Aug. 
29,  1916,  c  418,  §  3,  39  Stat 

Notes  of  Decisions 

Chaliengesw— The  decision  of  a  court-  not  be  reviewed  in  a  collateral  action, 
martial  in  determining  the  validity  of  a  Swaim  v.  U.  S.  (1897)  17  Sup.  Ct  448, 
challenge  to  one  of  its  members  can-      451,  165  U.  S.  553,  41  L.  Ed.  823. 

Art  19.  Oaths.  The  judge  advocate  of  a  general  or  special 
court-martial  shall  administer  to  the  members  of  the  court,  be- 
fore they  proceed  upon  any  trial,  the  following  oath  or  affirma- 
tion :  "You,  A.  B.,  do  swear  (or  affirm)  that  you  will  well  and  truly 
try  and  determine,  according  to  the  evidence,  the  matter  now  be- 
fore you,  between  the  United  States  of  America  and  the  person 
to  be  tried,  and  that  you  will  duly  administer  justice,  without  par- 
tiality, favor,  or  affection,  according  to  the  provisions  of  the  rules 
and  articles  for  the  government  of  the  armies  of  the  United  States, 
and  if  any  doubt  should  arise,  not  explained  by  said  articles,  then 
according  to  your  conscience,  the  best  of  your  understanding,  and 
the  custom  of  war  in  like  cases ;  and  you  do  further  swear  (or  af- 
firm) that  you  will  not  divulge  the  findings  or  sentence  of  the  court 
until  they  shall  be  published  by  the  proper  authority,  except  to  the 
judge  advocate  and  assistant  judge  advocate;  neither  will  you 
disclose  or  discover  the  vote  or  opinion  of  any  particular  member 
of  the  court-martial,  unless  required  to  give  evidence  thereof  as  a 
witness  by  a  court  of  justice  in  due  course  of  law.  So  help  you 
God." 

When  the  oath  or  affirmation  has  been  administered  to  the 
members  of  a  general  or  special  court-martial,  the  president  of  the 
court  shall  administer  to  the  judge  advocate  and  to  each  assistant 
judge  advocate,  if  any,  an  oath  or  affirmation  in  the  following  form : 
"You,  A.  B.,  do  swear  (or  affirm)  that  you  will  not  divulge  the 
findings  or  sentence  of  the  court  to  any  but  the  proper  authority 
until  they  shall  be  duly  disclosed  by  the  same.    So  help  you  God." 

All  persons  who  give  evidence  before  a  court-martial  shall  be 
examined  on  oath  or  affirmation  in  the  following  form :  "You  swear 
(or  affirm)  that  the  evidence  you  shall  give  in  the  case  now  in 
hearing  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth.    So  help  you  God." 

Every  reporter  of  the  proceedings  of  a  court-martial  shall,  be- 
fore entering  upon  his  duties,  make  oath  or  affirmation  in  the  fol- 
lowing form :  "You  swear  (or  affirm)  that  you  will  faithfully  per- 
form the  duties  of  reporter  to  this  court.    So  help  you  God." 

Every  interpreter  in  the  trial  of  any  case  before  a  court-mar- 
tial shall,  before  entering  upon  his  duties,  make  oath  or  affirmation 
in  the  following  form :  "You  swear  (or  affirm)  that  you  will  truly 
interpret  in  the  case  now  in  hearing.    So  help  you  God." 

In  case  of  affirmation  the  closing  sentence  of  adjuration  will  be 
omitted 

Articles  of  War  84,  85,  92  R.  S.  §  1203.  Act  April  10,  1806,  c.  20, 
arts.  69,  73,  2  Stat.  367,  368.  Act  March  3,  1863,  c.  75,  §  28,  12  Stat 
736.  Act  July  27,  1892,  c.  272,  §  1,  27  Stat  277.  Act  Aug.  29,  1916,  c.  418, 
f  3,  39  Stat 

Notes  of  Deoisionfl 

Oath  of  Judge  advocate^— The  judge  regarded  as  irregular  and  void.    (1838) 

advocate  of  a  court-martial  is  required  3  Op.  Atty.  Gen.  397;    (1840)  Id.  544. 
to  be  sworn;    and  if  the   proceedings  In  such  cases  the  accused  may  be  put 

of  the  court  do  not  show  that  he  was  upon  another  trial;   but  not  before  the 

sworn,  it  is   to  be  presumed  that  he  same  oflBcers  who  constituted  the  first 

was  not,  and  the  proceedings  may  be  court     (1838)  3  Op.  Atty.  Gen.  397. 
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Art.  20.  Continuances.  A  court-martial  may,  for  reasonable 
cause,  grant  a  continuance  to  either  party  for  such  time  and  as 
often  as  may  appear  to  be  just. 

Article  of  War  93.     Act  March  3,  1863,  c  76,  §  29.  12  Stat  736.     Act 
Aug.  29,  1916,  c.  418.  §  3,  39  Stat 

Art.  21.  Refusal  to  plead.  When  the  accused,  arraigned  be- 
fore a  court-martial,  from  obstinacy  and  deliberate  design  stands 
mute  or  answers  foreign  to  the  purpose,  the  court  may  proceed 
to  trial  and  judgment  as  if  he  had  pleaded  not  guilty. 

Article  of  War  89.     Act  AprU  10,  1806,  c  20,  art  70,  2  Stat  368.     Act 
Ang.  29,  1916,  c.  418,  39  Stat 

Art.  22.  Process  to  obtain  witnesses.  Every  judge  advocate  of 
a  general  or  special  court-martial  and  every  summary  court-martial 
shall  have  power  to  issue  the  like  process  to  compel  witnesses  to 
appear  and  testify  which  courts  of  the  United  States,  having  crim- 
inal  jurisdiction,  may  lawfully  issue;  but  such  process  shall  run 
to  any  part  of  the  United  States,  its  Territories,  and  possessions. 

R.  S.  §  1202.    Act  March  3,  1863,  c.  79,  §  25,  12  Stat  754.    Act  Aug.  29, 
1916,  c.  418,  §  3,  39  Stat 

Notei  of  Deolilons 

Power  to  compel  attendance  of  wit-  ed  to  the  officers  who  by  the  practice  of 
ness  In  general.~Prior  to  the  enact-  the  service  are  ordinarily  charged  with 
ment  of  this  section,  there  was  no  law  the  duty  of  performing  the  executive 
authorizing  a  court-martial  to  compel  business  of  courts-mar tiaL  (1868)  12 
the  attendance  of  witnesses  who  were  Op.  Atty.  Gen.  501. 
not  in  the  military  service.  (1859)  9  j^  securing  the  testimony  of  a  wit- 
Op.  Atty.  Gen.  311.  ^^gg   ^1,^    ^^^^^   jg    restricted    to    the 

Construction  of  section  In  general.—  means  which  it  is  thus  authorized  to 
The  provisions  of  this  section  apply  employ.  It  cannot  inflict  any  pun- 
only  to  military  courts.  (1890)  19  ishment  where  the  power  to  impose  it 
Op.  Atty.  Gen.  501.  jg  u^^j.  clearly  conferred  by  Congress. 

Process  for  wltness^The  process-au-  (1885)  18  Op.  Atty.  Gen.  278.    But  see 

thorized  by  this  section  may  be  direct-  §  2409,  post  and  notes  thereunder. 

Art.  23.  Refusal  to  appear  or  testify.  Every  person  not  subject 
to  military  law  who,  being  duly  subpoenaed  to  appear  as  a  wit- 
ness before  any  military  court,  commission,  court  of  inquiry,  or 
board,  or  before  any  officer,  military  or  civil,  designated  to  take  a 
deposition  to  be  read  in  evidence  before  such  court,  commission, 
court  of  inquiry,  or  board,  willfully  neglects  or  refuses  to  appear, 
or  refuses  to  qualify  as  a  witness,  or  to  testify,  or  produce  doc- 
umentary evidence  which  such  person  may  have  been  legally  sub- 
poenaed to  produce,  shall  be  deemed  guilty  of  a  misdemeanor,  for 
which  such  person  shall  be  punished  on  information  in  the  district 
court  of  the  United  States  or  in  a  court  of  original  criminal  ju- 
risdiction in  any  of  the  Territorial  possessions  of  the  United 
States,  jurisdiction  being  hereby  conferred  upon  such  courts  for 
such  purpose;  and  it  shall  be  the  duty  of  the  United  States  dis- 
trict attorney  or  the  officer  prosecuting  for  the  Government  in 
any  such  court  of  original  criminal  jurisdiction,  on  the  certifi- 
cation of  the  facts  to  him  by  the  military  court,  commission,  court 
of  inquiry,  or  board,  to  file  an  information  against  and  prose- 
cute the  person  so  offending,  and  the  punishment  of  such  per- 
son, on  conviction,  shall  be  a  fine  of  not  more  than  $500  or  im- 
prisonment not  to  exceed  six  months,  or  both,  at  the  discretion  of 
the  court:  Provided,  That  the  fees  of  such  witness  and  his  mile- 
age, at  the  rates  allowed  to  witnesses  attending  the  courts  of  the 
United  States,  shall  be  duly  paid  or  tendered  said  witness,  such 
(3960) 
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amounts  to  be  paid  out  of  the  appropriation  for  the  compensation 
of  witnesses. 

Act  March  2,  1901,  c.  809,  |  1,  81  Stat.  950.    Act  Aug.  29,  1916,  c  418, 
I  3,  39  Stat 

N otei  of  Deciiiona 

Prodootlon  of  documentary  evidence,  ecution  thereunder.  A  mere  statement 
—Where  a  witness  subpcenaed  to  pro-  in  the  subpcena,  signed  by  the  judge  ad- 
duce certain  documents  before  a  mili-  vocate  of  the  court-martial,  to  the  ef- 
tary  court-martial  testified  that  he  had  feet  that  the  United  States  tenders  or 
destroyed  the  documents  before  serv-  guarantees  the  payment  of  the  au- 
ice  of  the  subpoena,  his  failure  to  pro-  thorized  fees,  is  not  a  sufficient  compli- 
duce  did  not  constitute  a  willful  re-  ance.  (1901)  23  Op.  Atty.  Gen.  424. 
fusal  to  produce  such  documents  within  Proeecutlon  under  this  sectlon^In  a 
iSSrf?!!?.*^?;  A  Anf  ^'  Praeger  (D.  C.  proceeding  to  punish  a  civilian  for  re- 
1907)  149*ed.  474.  j^sal  to  testify  before  a  general  mil- 
Payment  of  fees.— This  section  re-  itary  court-martial,  under' this  section, 
quires  that  the  legal  fees  of  the  witness  the  parties  may  waive  a  jury  by  writ- 
shall  be  first  duly  paid  or  tendered  in-  ten  stipulation.  U.  S.  v.  Praeger  (D. 
order  to  lay  the  foundation  for  a  pros-  C.  1907)   149  Fed.  474. 

Art.  24.  Compulsory  self-incrimination  prohibited.  No  witness 
before  a  military  court,  commission,  court  of  inquiry,  or  board,  or 
before  any  officer,  military  or  civil,  designated  to  take  a  deposition 
to  be  read  in  evidence  before  a  military  court,  commission,  court 
of  inquiry,  or  board,  shall  be  compelled  to  incriminate  himself  or 
to  answer  any  questions  which  may  tend  to  incriminate  or  degrade 
him. 

Act  March  2,  1901,  c.  809,  §  1,  81  Stat.  950.    Act  Aug.  29,  1916,  c.  418, 

§  3,  39  Stat 

Notei  of  Deolilona 

Self-incriminating   testimony^— Where  sive  on  the  civil  courts  of  the  ques- 

a  civilian,  subpoenaed  to  appear  before  tion  whether  the  witness  was  guilty  of 

a  court-martial,  was  advised  by  compe-  contempt  in  refusing  to  answer.    U.  S. 

tent  counsel  that  certain  questions  ask-  v.  Praeger  (D.  C.  1907)  149  Fed.  474. 
ed  of  him  with  reference  to  a  publica-  Where  at  a  trial  by  a  court-martial 

tion  concerning  an  army  rifle  contest,  a  witness  objected  to  answering  a  ques- 

if  answered,   might  subject   him   to   a  tion  on  the  ground  of  self-incrimination, 

dvil  or  criminal  prosecution  for  libel,  but  the  court  required  him  to  answer, 

and  for  this  reason  he  refused  to  an-  the  judge  advocate  reading  in  support 

swer  on  advice  of  counsel,  and  not  from  of  this   requirement  R.   S.  §  860   (re- 

any  evil  intent,  or  with  legal  malice,  his  pealed),  that,  if   the  court  committed 

refusal  would   not  constitute   a   viola-  an  error  in  compelling  the  witness  to 

tion  of  this  section.    And  the  decision  answer  the  error  was  not  such  as  to 

of  the  court-martial  that  the  questions  require  a  disapproval  of  the  proceed- 

asked  were  proper  would  not  be  conclu-  ings.      (1883)   17  Op.  Atty.  Gen.  616. 

Art.  25.  Depositions;  when  admissible.  A  duly  authenticated 
deposition  taken  upon  reasonable  notice  to  the  opposite  party 
may  be  read  in  evidence  before  any  military  court  or  commis- 
sion in  any  case  not  capital,  or  in  any  proceeding  before  a  court  of 
inquiry  or  a  military  board,  if  such  deposition  be  taken  when  the 
witness  resides,  is  found,  or  is  about  to  go  beyond  the  State,  Terri- 
tory, or  district  in  which  the  court,  commission,  or  board  is  ordered 
to  sit,  or  beyond  the  distance  of  one  hundred  miles  from  the  place 
of  trial  or  hearing,  or  when  it  appears  to  the  satisfaction  of  the 
court,  commission,  board,  or  appointing  authority  that  the  wit- 
ness, by  reason  of  age,  sickness,  bodily  infirmity,  imprisonment,  or 
other  reasonable  cause  is  unable  to  appear  and  testify  in  person 
at  the  place  of  trial  or  hearing :  Provided,  That  testimony  by  dep- 
osition may  be  adduced  for  the  defense  in  capital  cases. 

Article  of  War  91.     Act  April  10,  1806,  c.  20,  art  74,  2  Stat  368.     Act 

March  3,  1863,  c  75,  §  27,  12  Stat  736.     Act  Aug.  29,  1916,  c.  418.  §  3, 

39  Stat 

Notes  of  Deolsiona 

Rules  of  evidence  In  generals— In  gen-  em  the  ordinary  courts  of  criminal  ju- 
eral,  courts- martial  are  governed  by  risdiotion.  These  rules,  where  not  pro- 
the  same  rules  of  evidence  which  gov-      vided  by  statute,  are  supplied  by  the 

(3961) 
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common  law. 
310. 


(1882)  17  Op.  Atty.  Gen. 


Depo8ition8.»Deposition8  should  not 
be  admitted  in  courts-martial,  except 
under  certain  restrictions,  and  in  cases 
not  capital.  Such  courts  should  ad- 
here to  rules  of  evidence  established  in 
courts  of  common  law  jurisdiction. 
(1830)  2  Op.  Atty.  Gen.  344. 

Witnesses  who  are  not  in  the  mili- 
tary service  cannot  be  compelled  to 
make  depositions  to  be  used  in  evi- 
dence before  courts-martial  on  the 
trial  of  cases  not  capital.  (1859)  9  Op. 
Atty.  Gen.  311. 

Opinions  as  to  admissibility  of  evi- 
dence.—It  is  not  the  official  duty  of  the 
Secretary  of  War  to  give  to  the  judge 
advocate,  and  thus  to  the  court-mar- 
tial, an  opinion  as  to  the  admissibility 
of  certain  evidence  in  the  trial  of  a 
case  before  the  court,  nor  as  to  the 
construction  of  a  statute.  Such  ques- 
tions should  be  left  to  the  decision  of 
the  court-martial  itself.  (1881)  17  Op. 
Atty.  Gen.  54. 

Evidence  as  to  oonspiraoyw— Testi- 
mony tending  to  show  such  a  relation 
or  understanding  between  alleged  con- 


spirators as  would  be  indicative  of  a 
purpose  to  defraud  the  government  by 
means  of  contracts  for  public  works 
to  be  given  out  and  carried  on  under 
charge  of  the  accused  would  be  ad- 
missible, even  though  it  related  to 
matters  antedating  the  time  of  the 
particular  conspiracy  charged.  (1899) 
22  Op.  Atty.  Gen.  589. 

Paper  eelzed  from  accueedd— The  fact 
that  private  papers  are  unlawfully 
seized  from  a  defendant  does  not  ren- 
der them  incompetent  to  be  used  as 
evidence  against  him  in  a  court-martial 
proceeding,  even  though  he  objected  to 
such  use  at  the  time  the  papers  were 
offered  in  evidence.  (1899)  22  Op.  Atty. 
Gen.  589. 

Comparison     of     handwritlng.^Evl- 

dence  of  handwriting,  by  comparison  of 
hands,  is  inadmissible  on  a  trial  by 
court-martial,  excepting  where  the 
writing,  acknowledged  to  be  genuine,  is 
already  in  evidence  in  the  case,  or  the 
disputed  writing  is  an  ancient  docu- 
ment The  admission  of  such  evidence 
is  error,  for  which,  if  it  was  material 
to  the  finding  of  the  court,  the  sentence 
of  the  latter  should  be  set  aside. 
(1882)  17  Op.  Atty.  Gen.  310. 


Art  26.  Depositions;  before  whom  taken.  Depositions  to  be 
read  in  evidence  before  military  courts,  commissions,  courts  of  in- 
quiry, or  military  boards,  or  for  other  use  in  military  administra- 
tion, may  be  taken  before  and  authenticated  by  any  officer,  mil- 
itary or  civil,  authorized  by  the  laws  of  the  United  States  or  by 
the  laws  of  the  place  where  the  deposition  is  taken  to  administer 
oaths. 

Act  Aug.  29,  1916,  c.  418,  §  3,  39  Stat. 

Art.  27.    Courts  of  inquiry;   records  of,  when  admissible.    The 

record  of  the  proceedings  of  a  court  of  inquiry  may  be  read  in  ev- 
idence before  any  court-martial  or  military  commission  in  any 
case  not  capital  nor  extending  to  the  dismissal  of  an  officer,  and 
may  also  be  read  in  evidence  in  any  proceeding  before  a  court  of 
inquiry  or  a  military  board :  Provided,  That  such  evidence  may  be 
adduced  by  the  defense  in  capital  cases  or  cases  extending  to  the 
dismissal  of  an  officer. 

Article  of  War  121.    Act  April  10,  1806,  c.  20,  art  92,  2  Stat  370.    Act 
Aug.  29, 1916,  c.  418,  §  3,  39  Stat. 

Art.  28.  Resignation  without  acceptance  does  not  release  offi- 
cer. Any  officer  who,  having  tendered  his  resignation  and  prior 
to  due  notice  of  the  acceptance  of  the  same,  quits  his  post  or 
proper  duties  without  leave  and  with  intent  to  absent  himself  per- 
manently therefrom  shall  be  deemed  a  deserter. 

Article  of  War  49.    Act  Aug.  1861,  c  54,  §  2,  12  Stat  316.    Act  Aug.  29, 
1916,  c  418,  §  3,  39  Stat 

Notes  ot  Deoisioiis 


Reelgnatlonw— By  construction  of  this 
section  it  seems  that  an  officer  remains 
such,  although  he  has  resigned,  until 
such  time  as  he  receives  due  notice  of 
the  acceptance  of  such  resignation. 
So,  where  a  resignation  has  been  ac- 
cepted, and  the  officer  has  received  due 
notice    thereof,    a   revocation    by    the 

(3962) 


President  of  the  order  accepting  soch 
resignation  will  not  v7ork  his  restora- 
tion. Mimmack  v.  U.  S.  (1874)  10  Ct 
CI.  584.  And  see  U.  S.  v.  Corson  (1885) 
114  U.  S.  619,  621,  5  Sup.  Ct  1158,  29 
L.  Ed.  254;  Bennett  v.  U.  S.  (1884)  19 
Ct  CL  379;  Palen  r.  Same,  Id.  389. 
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Art,  29.  Enlistment  without  discharge.  Any  soldier  who,  with- 
out having  first  received  a  regular  discharge,  again  enlists  in  the 
Army,  or  in  the  militia  when  in  the  service  of  the  United  States, 
or  in  the  Navy  or  Marine  Corps  of  the  United  States,  or  in  any 
foreign  army,  shall  be  deemed  to  have  deserted  the  service  of  the 
United  States ;  and,  where  the  enlistment  is  in  one  of  the  forces  of 
the  United  States  mentioned  above,  to  have  fraudulently  enlisted 
therein. 

Article  of  War  60.     Act  April  10,  1806,  c  20,  art  22,  2  Stat.  362.     Act 

Aug.  29,  1916,  c.  418,  §  3,  39  Stat 

Art.  30.  Closed  sessions.  Whenever  a  general  or  special  court- 
martial  shall  sit  in  closed  session,  the  judge  advocate  and  the  as- 
sistant judge  advocate,  if  any,  shall  withdraw;  and  when  their 
legal  advice  or  their  assistance  in  referring  to  the  recorded  evi- 
dence is  required,  it  shall  be  obtained  in  open  court,  and  in  the 
presence  of  the  accused  and  of  his  counsel  if  there  be  any. 

Act  July  27.  1892,  c  272,  §  2,  27  Stat.  277.    Act  Aug.  29,  1916,  c  418.  § 
8,  39  Stat 

Notes  of  Decisions 

Presence  of  judge  advocate.^That  a  tion),  though  a  disregard  of  the  def end- 
court- martial  trying  a  naval  officer  per-  ant's  legal  rights,  was  nevertheless  an 
mitted  the  judge  advocate  to  be  pres-  error  in  procedure  only,  and  was  there- 
ent  for  a  short  time  during  a  closed  fore  not  ground  for  a  writ  of  habeas 
session  of  the  court,  in  express  viola-  corpus.  Ex  parte  Tucker  (D.  C.  1913) 
tion  of  Act  July  27,  1892,  §  2  (this  sec-  212  Fed.  569. 

Art  31.  Order  of  voting.  Members  of  a  general  or  special 
court-martial,  in  giving  their  votes,  shall  begin  with  the  junior  in 
rank. 

Article  of  War  95.    Act  April  10,  1806,  c  20,  art  72,  2  Stat.  368.     Act 

Aug.  29,  1916,  c.  418,  §  3,  39  Stat 

Art.  32.  Contempts.  A  court-martial  may  punish  at  discretion, 
subject  to  the  limitations  contained  in  Article  fourteen,  any  per- 
son who  uses  any  menacing  words,  signs,  or  gestures  in  its  pres- 
ence, or  who  disturbs  its  proceedings  by  any  riot  or  disorder. 

Article  of  War  86.     Act  April  10,  1806,  c.  20,  art  76,  2  Stat  368.     Act 
Aug.  29,  1916,  c  418,  §  3,  39  Stat 

Notes  of  Decisions 

Refusal  to  testlfy^^A  court-martial  fusing  to  testify.  United  States  v. 
bas  no  final  jurisdiction  over  a  civilian  Praeger  (D.  C.  1907)  149  Fed.  474; 
subpoenaed  to  testify  before  it  or  pow-  (1885)  18  Op.  Atty.  Gen.  278. 
er  to  punish  him  for  contempt  for  re- 
Art.  33.  Records ;  general  courts-martial.  Each  general  court- 
martial  shall  keep  a  separate  record  of  its  proceedings  in  the  trial 
of  each  case  brought  before  it,  and  such  record  shall  be  authenti- 
cated by  the  signature  of  the  president  and  the  judge  advocate; 
but  in  case  the  record  can  not  be  authenticated  by  the  judge  ad- 
vocate, by  reason  of  his  death,  disability,  or  absence,  it  shall  be 
signed  by  the  president  and  an  assistant  judge  advocate,  if  any; 
and  if  there  be  no  assistant  judge  advocate,  or  in  case  of  his  death, 
disability,  or  absence,  then  by  the  president  and  one  other  mem- 
ber of  the  court. 

Act  Aug.  29,  1916,  c.  418,  §  3,  39  Stat. 

Art.  34.  Records;  special  and  summary  courts-martial.  Each 
special  court-martial  and  each  summary  court-martial  shall  keep  a 
record  of  its  proceedings,  separate  for  each  case,  which  record  shall 
contain  such  matter  and  be  authenticated  in  such  manner  as  may 
be  required  by  regulations  which  the  president  may  from  time  to 
time  prescribe. 

Act  June  18,  1898,  c.  469,  S  4»  30  Stat  483.    Act  Aug.  29,  1916,  c  418,  § 

8,  39  Stat 

(3963) 
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Art.  35.     Disposition  of  records;    general  courts-martial.    The 

judge  advocate  of  each  general  court-martial  shall,  with  such  ex- 
pedition as  circumstances  may  permit,  forward  to  the  appointing 
authority  or  to  his  successor  in  command  the  original  record  of  the 
proceedings  of  such  court  in  the  trial  of  each  case.  All  records 
of  such  proceedings  shall,  after  having  been  finally  acted  upon, 
be  transmitted  to  the  Judge  Advocate  General  of  the  Army. 

Article  of  War  113.     Act  April  10,  1806,  c.  20,  art  90,  2  Stat  370.     Act 

July  17,  1862,  c.  201,  §§  5,  6,  12  Stat  598.    Act  July  28,  1866,  c.  299,  §  12, 

14  Stat  334.    Act  Aug.  29,  1916,  c.  418,  |  3,  39  Stat 

Notes  of  Deolslons 

Matters  constituting  records— It  is  Amendment  of  records.— The  Secre- 
not  suflBcient  to  return  the  inferences  tary  of  War  is  without  authority  to 
or  conclusions  of  courts-martial,  nor  correct,  amend,  or  to  take  any  action 
mere  statements  of  the  evidence,  or  inconsistent  with  the  record  of  a  court- 
books  or  papers  inspected;  but  the  evi-  martial  duly  convened  upon  a  proper 
dence  itself  on  which  they  based  judg-  and  sufficient  charge.  This  power  is 
ment  must  be  returned.  And  where  the  inherent  in  a  court-martial;  but  such 
jurisdiction  of  the  court  was  called  in-  correction  or  amendment  can  be  made 
to  question  on  account  of  the  early  date  only  when  the  court-martial  is  in  ses- 
of  the  enlistment,  the  record  ought  to  sion,  and  when  at  least  ^ve  of  the 
have  contained  authentic  evidence  of  members  of  the  court  who  acted  upon 
the  terms  and  period  of  the  enlistment,  the  trial  are  present,  and  then  in  the 
that  the  revising  officer  might  judge  presence  of  the  judge  advocate.  (1900) 
whether  or  not  the  court  had  jurisdic-  23  Op.  Atty.  Gen.  23. 
tion.     (1840)  3  Op.  Atty.  Gen.  545. 

Art.  36.  Disposition  of  records;  special  and  summary  courtsr 
martial.  After  having  been  acted  upon  by  the  officer  appointing 
the  court,  or  by  the  officer  commanding  for  the  time  being,  the 
record  of  each  trial  by  special  court-martial  and  a  report  of  each 
trial  by  summary  court-martial  shall  be  transmitted  to  such  gen- 
eral headquarters  as  the  President  may  designate  in  regulations, 
there  to  be  filed  in  the  office  of  the  judge  advocate.  When  no 
longer  of  use,  records  of  special  and  summary  courts-martial  may 
be  destroyed. 

Act  March  3,  1877,  c  102,  §  1,  19  Stat.  310.    Act  June  18,  1898,  c.  469,  § 

4,  30  Stat.  483.    Act  Aug.  29,  1916,  c.  418,  §  3,  39  Stat 

Art.  37.  Irregularities;  effect  of.  The  proceedings  of  a  court- 
martial  shall  not  be  held  invalid,  nor  the  findings  or  sentence  dis- 
approved, in  any  case  on  the  ground  of  improper  admission  or 
rejection  of  evidence  or  for  any  error  as  to  any  matter  of  pleading 
or  procedure  unless  in  the  opinion  of  the  reviewing  or  confirming 
authority,  after  an  examination  of  the  entire  proceedings,  it  shall 
appear  that  the  error  complained  of  has  injuriously  affected  the 
substantial  rights  of  an  accused:  Provided,  That  the  act  or  omis- 
sion upon  which  the  accused  has  been  tried  constitutes  an  offense 
denounced  and  made  punishable  by  one  or  more  of  these  articles: 
Provided  further,  That  the  omission  of  the  words  *hard  labor'  in 
any  sentence  of  a  court-martial  adjudging  imprisonment  or  con- 
finement shall  not  be  construed  as  depriving  the  authorities  exe- 
cuting such  sentence  of  imprisonment  or  confinement  of  the  power 
to  require  hard  labor  as  a  part  of  the  punishment  in  any  case 
where  it  is  authorized  by  the  Executive  order  prescribing  maximum 
punishments. 

Act  Aug.  29,  1916,  c.  418,  f  3,  39  Stat 

Art.  38.  President  may  prescribe  rules.  The  President  may  by 
regulations,  which  he  may  modify  from  time  to  time,  prescribe  the 
procedure,  including  modes  of  proof,  in  cases  before  courts-martial, 
courts  of  inquiry,  military  commissions,  and  other  military  tribu- 
nals: Provided,  That  nothing  contrary  to  or  inconsistent  with 
these  articles  shall  be  so  prescribed:  Provided  further,  That  all 
(3964) 
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rules  made  in  pursuance  of  this  article  shall  be  laid  before  the  Con- 
gress annually. 

Act  Aug.  29,  1916,  c.  418,  §  3,  39  Stat 


B.     LIMITATIONS  UPON  PROSECUTIONS 

Art.  39.  As  to  time.  Except  for  desertion  committed  in  time 
of  war,  or  for  mutiny  or  murder,  no  person  subject  to  military  law 
shall  be  liable  to  be  tried  or  punished  by  a  court-martial  for  any 
crime  or  offense  committed  more  than  two  years  before  the  ar- 
raignment of  such  person:  Provided,  That  for  desertion  in  time 
of  peace  or  for  any  crime  or  offense  punishable  under  articles  ninety- 
three  and  ninety-four  of  this  code  the  period  of  limitations  upon 
trial  and  punishment  by  court-martial  shall  be  three  years:  Pro- 
vided further,  That  the  period  of  any  absence  of  the  accused  from 
the  jurisdiction  of  the  United  States,  and  also  any  period  during 
which  by  reason  of  some  manifest  impediment  the  accused  shall 
not  have  been  amenable  to  military  justice,  shall  be  excluded  in 
computing  the  aforesaid  periods  of  limitation:  And  provided  fur- 
ther, That  this  article  shall  not  have  the  effect  to  authorize  the 
trial  or  punishment  for  any  crime  or  offense  barred  by  the  provi- 
sions of  existing  law. 

Article  of  War  103.    Act  April  10,  1806,  c.  20,  art.  88,  2  Stat  369.     Act 
April  11,  1890,  c.  78,  26  Stat  54.     Act  Aug.  29,  1916,  c.  418,  §  3,  39  Stat 

Notes  of  Decisions 


1.    Courts  to  which  limitation  Is  applicable. 

2.  Offenses  to  which  limitation  applies. 

3.    Desertion  in   general. 

4.   Desertion  in  time  of  peace. 

5.  Suspension  of  limitations. 

6.   Absence  or  other  manifest  impedi- 
ment 

7.  Effect  of  expiration  of  term  of  serrice. 

8.  Effect  of  dismissal  from  service. 

9.  Determination    of   limitation. 
10.    Waiver  of  limitation. 

1.  Courta  to  which  flmftatfon  ia  ap- 
pflcabled— The  limitation  prescribed  by 
tliis  section  does  not  apply  to  courts  of 
inquiry.  The  objects  of  a  court  of  in- 
quiry are  not  confined  to  investigation 
as  preparatory  to  a  court-martial,  but 
extend  to  the  legal  procurement  of  in- 
formation of  any  sort  material  to  the 
military  service  or  the  discipline  and 
government  of  the  army.  (1863)  6  Op. 
Atty.  Gen.  239. 

2.  Offenaea  to  which  limitation  ap- 
plies^—The  limitation  prescribed  by 
this  section  applies  to  all  offenses 
triable  and  punishable  by  court-martial, 
including  those  vehich  may  be  thus  tried 
and  punished  under  Act  March  2,  1863, 
c  67  (see  ante,  |  2369).  (1872)  14  Op. 
Atty.  Gen.  52. 

3. Desertion    In    general.^This 

section  includes  the  offense  of  desertion. 
In  re  Davison  (D.  C.  1880)  4  Fed.  507, 
509;  In  re  Zimmerman  (G.  0.  1887) 
30  Fed.  176;  (1871)  13  Op.  Atty.  Gen. 
462;    (1876)  15  Op.  Atty.  Gen.  152. 

4.  —Desertion  in  time  of  peaces— 

A  soldier  veho  deserted  after  the  signing 
of  the  protocol  between  the  United 
States  and  Spain,  and  while  a  state  of 
peace  aotually  existed,  and  nothing  re- 


mained to  be  done  to  conclude  peace, 
except  the  settlement  of  the  details  of 
the  treaty,  is  witliin  this  section  as 
amended;  the  limitation  not  to  begin 
till  the  end  of  his  term  of  enlistment. 
In  re  Cadwallader  (0.  C.  1904)  127 
Fed.  881. 

The  amendment  to  this  section,  re- 
lating to  desertion  in  time  of  peace, 
does  not  furnish  an  absolute  bar  to 
a  prosecution  for  desertion  after  two 
years  from  the  end  of  the  term  for 
which  the  person  was  mustered  into 
the  service.  It  operates  only  on  condi- 
tion that  the  desertion  was  in  time  of 
peace,  and  not  in  the  face  of  the  enemy, 
and  on  the  further  condition  that  the 
party  has  remained  within  the  United 
States  for  two  years  between  the  end 
of  the  enlistment  and  the  arraignment. 
In  re  Townsend  (D.  C.  1904)  133  Fed. 
74. 

5.  Suspension  of  ilmltatlonsw— Where 

a  prosecution  of  an  officer  before  a 
court-martial  was  instituted,  and  he 
was  arraigned  within  the  two  years  re- 
quired by  law,  and  pleaded  the  penden- 
cy of  civil  proceedings  arising  in  the 
matter,  whereupon  the  proceedings  of 
the  court-martial  were  suspended  until 
a  period  after  the  lapse  of  the  two 
years,  limitations  could  not  then  be 
pleaded  in  the  case.  (1854)  6  Op. 
Atty.  Gen.  506.  See,  further,  on  this 
point  (1842)  3  Op.  Atty.  Gen.  749. 

6. Absence    or    other    manifest 

Impedlmentw— The  word  **absented,"  as 
used  in  the  exception  in  the  first  sen- 
tence of  this  section,  means  absence 
from  the  jurisdiction  of  the  military 
courts.     The    words    *'other    manifest 
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impediment"  mean  only  such  impedi- 
ments as  operate  to  prevent  the  mili- 
tary court  from  exercising  its  jurisdic- 
tion. In  re  Davison  (D.  C.  1880)  4 
Fed.  507.  They  do  not  mean  merely 
want  of  evidence  or  ignorance  as  to  the 
offender  or  oiDTense  by  the  military  au- 
thorities, but  it  means  something  akin 
to  absence — want  of  power  or  a  physi- 
cal inability  to  bring  the  party  charged 
to  trial.  (1873)  14  Op.  Atty.  Gen. 
266.  The  concealment  of  an  offense  by 
the  accused  is  not  a  "manifest  imped- 
iment," and  does  not  prevent  the  lim- 
itation from  running  in  his  favor. 
(1872)  14  Op.  Atty.  Gen.  52. 

The  limitation  begins  to  run  from  the 
commission  of  the  offense,  excepting  in 
a  case  where,  by  reason  of  "manifest 
impediment,"  the  accused  is  not  ame- 
nable to  justice  within  two  years  from 
that  time.  In  such  case  it  begins  to 
run  from  the  removal  of  the  impedi- 
ment    (1876)  15  Op.  Atty.  Gen.  152. 

The  exception  contained  in  the  first 
sentence  of  this  section,  which  excepts 
from  the  limitation  prescribed  any  per- 
son who,  "by  reason  of  having  absented 
himself,  or  some  other  manifest  im- 
pediment," shall  not  have  been  ame- 
nable to  justice  within  the  period  pre- 
scribed, is  not  of  any  effect,  where  the 
limitation  itself  would  not  otherwise 
have  run.  (1878)  16  Op.  Atty.  Gen. 
170;  (1879)  16  Op.  Atty.  Gen.  396. 
Hence  absence  without  leave  during  the 
term  of  enlistment,  in  the  case  of  a 
deserter,  is  unimportant,  inasmuch  as, 
the  offense  of  desertion  being  a  contin- 
uing one  during  such  term,  the  limita- 
tion would  not  otherwise  begin  to  run 
until  the  expiration  thereof.  (1876)  15 
Op.  Atty.  Gen.  152;  (1878)  16  Op. 
Atty.  Gen.  170;  (1879)  16  Op.  Atty. 
Gen.  396. 

7.  Effect  of  expiration  of  term  of 
eervloe.— Under  this  section,  a  soldier 
may  be  arrested  and  tried,  after  the 
expiration  of  his  term  of  service,  for 
a  military  offense  committed  during 
such  term.  In  re  Bird  (D.  C.  1871) 
Fed.  Gas.  No.  1,428. 

Section  2357,  ante,  which  provides 
that  every  soldier  who  deserts  the 
service  of  the  United  States  shall  be 
liable  to  serve  for  such  period  as  shall, 
with  the  time  he  may  have  served  pre- 
vious to  his  desertion,  amount  to  the 
full  term  of  his  enlistment,  and  that 
such  soldier  shall  be  tried  by  a  court- 
martial  and  punished,  although  the 
term  of  his  enlistment  may  have  elaps- 
ed previous  to  his  being  apprehended 
and  tried,  held  not  to  repeal  this  sec- 
tion, prior  to  its  amendment,  so  far 
as  the  offense  of  desertion  is  concern- 
ed, so  as  to  permit  a  deserter  to  be 
tried  at  any  time  after  the  term  of  his 
enlistment,  notwithstanding  two  years 
may  have  elapsed  since  the  commission 
of  the  offense.  (1871)  13  Op.  Atty. 
Gen.  462.  And  gee  (1873)  14  Op.  Atty. 
Gen.  266. 
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Desertion  is  a  continuing  offense— -an 
offense  which  may  endure  (L  e.,  be 
continually  committed)  from  day  to  day 
after  the  period  of  its  completion.  But 
the  continuing  commission  thereof  is 
limited  by  the  obligation  to  serve  im- 
posed upon  the  deserter  by  his  engage- 
ment When  that  obligation  ceases  to 
exist  the  commission  of  the  offense 
necessarily  terminates,  and  the  limita- 
tion then  begins  to  run  in  cases  not  ex- 
cepted. So  in  case  of  desertion  by  an 
enlisted  soldier  (excepting  where  the 
offender  has  previously  surrendered 
himself  or  been  apprehended,  or  where, 
by  reason  of  manifest  impediment,  he 
is  not  amenable  to  justice)  the  limita- 
tion begins  to  run  from  the  last  day  of 
the  term  for  which  he  enlisted.  (1876) 
15  Op.  Atty.  Gen.  152;  (1878)  16  Op. 
Atty.  Gen.  170. 

Where  the  absence  of  the  deserter 
continues  after  his  term  of  service  has 
expired,  no  presumption  of  law  arises 
that  he  was  not  amenable  to  justice 
during  such  absence,  and  that  his  case 
is  accordingly  within  the  exception. 
The  fact  must  be  shown  by  evidence 
submitted  at  the  trial.  Nor  is  a  plea 
of  guilty,  when  it  appears  by  the  rec- 
ord that  the  order  for  trial  was  issued 
more  than  two  years  before  the  com- 
mission of  the  offense,  to  be  taken  as 
an  admission  by  the  accused  of  the  ex- 
istence of  an  exception  withdrawing  his 
case  from  the  limitation.  (1878)  16 
Op.  Atty.  Gen.  170. 

8.  Effect  of  dismissal  from  servlcew— 

Where  charges  were  preferred  against 
an  officer  in  the  army  for  disobedience 
of  orders  in  June,  1856,  and  in  Sep- 
tember following,  for  other  reasons,  he 
was  dismissed  from  the  service  by  the 
President,  no  court-martial  having  been 
ordered  to  investigate  the  charge  against 
him,  it  was  held  that,  on  his  being  re- 
stored to  the  army,  he  could  not  be 
tried  on  the  charges  pending  against 
him  at  the  time  of  his  dismissal  after 
the  lapse  of  two  years  since  the  com- 
mission of  the  alleged  offenses.  (1858) 
9  Op.  Atty.  Gen.  181. 

9.  Determination    of   limitation.— The 

limitation  prescribed  in  this  section  is 
a  matter  of  defense  in  a  trial  for  de- 
sertion, the  tribunal  having  jurisdic- 
tion to  try  the  charge  is  the  one  to  de- 
termine whether  the  bar  of  the  statute 
has  attached,  and  civil  courts  have  no 
authority  to  interfere  in  the  matter. 
In  re  White  (C.  0.  1883)  17  Fed.  723; 
In  re  Davison  (C.  C.  1884)  21  Fed. 
618,  619;  In  re  Zimmerman  (C.  O. 
1887)  30  Fed.  176,  177. 

It  is  for  the  prosecution  to  show,  as 
a  matter  of  fact,  in  some  other  way 
than  by  the  form  of  the  pleadings,  that 
by  reason  of  having  absented  himself, 
or  of  some  other  manifest  impediment, 
the  accused  was  not  amenable  to. jus- 
tice within  the  two  years.  (1878)  16 
Op.  Atty.  Gen.  170. 
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10.  Waiver  of   llmltatloiid— ^Tbis  Um-  dal  ordered  after  the  time  prescribed. 

Itation   cannot   be   waived   by    the    ac-  (1820)  1  Op.  Atty.  Gen.  383;   (1853)  6 

cnsed,  nor  can  he,  even  with  his  con-  Op.  Atty.  (Jen.  239. 
sent,  be  tried  by  a  general  court-mar- 

Art,  40.  As  to  number.  No  person  shall  be  tried  a  second  time 
for  the  same  offense. 

Article  of  War  102.     Act  April  10,  1806,  c.  20,  art  87,  2  Stat  369.     Act 
Aug.  29,  1916,  c.  418,  f  3,  39  Stat 

Notes  of  Deoislons 

Construetion  of  section  In  general^-  der  the  eighty-third  of  the  articles  of 

This  section  is  borrowed  from  the  com-  war  (section  2370,  ante),  is  not  a  bar  to 

mon   law,   and   is   not   held,   either  in  proceedings  in  a  court-martial  for  the 

civil  or  military  tribunals,  to  preclude  trial    of    an    officer    on    such    charge, 

the  accused  from  having  a  second  trial  (1842)  3  Op.  Atty.  Gen.  749;    (1854)  6 

on  his  own  motion.    It  is  error  for  a  Op.  Atty.  Gen.  413;    (1854)  6  Op.  Atty. 

court-martial  to  refuse  a  second  trial  Gen.  506. 

to  the  accused  when  the  same  has  been  An  acquittal  by  a  general  court- 
ordered  by  the  President.  The  plea  of  martial,  established  under  Act  March  2,, 
autrefois  acquit  or  convict,  is  the  1863,  for  punishing  offenses  when  com- 
privilege  of  the  accused,  which  he  may  mitted  by  persons  in  the  service  of  the 
use  or  waive  at  pleasure;  if  he  does  United  States,  cannot  be  pleaded  in  bar 
not  choose  to  use  it  courts  will  not  to  an  indictment  for  murder,  under  the 
take  notice  of  it  so  as  at  bar  a  trial,  laws  of  Tennessee.  State  v.  Hankin 
(1818)  1  Op.  Atty.  (Jen.  233.  (3867)  44  Tenn.  (4  Cold.)  145;  In  re 
,     ,  ^  ^      ,      ,       ^  ,  Fair  (C.  C.  1900)  100  Fed.  149.     See, 

Proceedlnge  lncIuded.^A  plea  before  ^g^,  U.  S.  v.  Cashiel  (C.  C.  1S63)  Fed. 

a  court-martial  of  a  former  arrest  and  q^^  -^q   ^4  744 

discharge  is  bad;    a  former  trial  only  *»         *a     '«    '          «      ^^               •»-■ 

U  a  defense  under  this  section.    (1819)  ^,^®P?'***^?r*"*®;rf  ®®  Sf^^SoJ*  ?J^" 

1  Op.  Atty.  Gen.  294.  Olaughry  (1902)  22  Sup.  Ct  181,  189, 

The  plea  of  autrefois  acquit  averring  }^  ^\^^4^^'J^a;P^*  affirming 

a  former  trial  and  acquittal  for  man-  ^^-  ^-  ^^^>  ^^^  ^^^  ^^^ 

slaughter  in   the   supreme   court  of  a  Cited    without    definite     application, 

state  upon  the  same  evidence  as  must  Grafton  v.   U.  S.    (1907)   27  Sup.  Ct 

be  used  to  sustain  the  charge  of  unof-  749,  754,  206  U.  S.  333,  51  L.  Ed.  1084, 

ficerlike  or  ungentlemanlike  conduct  un-  11   Ann.    Cas.   640. 

F.     PUNISHMENTS 

Art.  41.  Certain  kinds  prohibited.  Punishment  by  flogging,  or 
by  branding,  marking,  or  tattooing  on  the  body  is  prohibited. 

Article  of  War  98.     Act  Aug.  5,  1861,  c  54,  §  3,  12  Stat  317.    Act  June 
6,  1872,  c  316,  §  2,  17  Stat  261.    Act  Aug.  29,  1916,  c  418,  §  3,  39  Stat 

Notes  of  Deoisions 

Flogging.— See    (1816)    1   Op.    Atty. 
Gen.  187. 

Art.  42.  Places  of  confinement;  when  lawful.  Except  for  de- 
sertion in  time  of  war,  repeated  desertion  in  time  of  peace,  and 
mutiny,  no  person  shall  under  the  sentence  of  a  court-martial  be 
punished  by  confinement  in  a  penitentiary  unless  an  act  or  omis- 
sion of  which  he  is  convicted  is  recognized  as  an  offense  of  a  civil 
nature  by  some  statute  of  the  United  States,  or  at  the  common 
law  as  the  same  exists  in  the  District  of  Columbia,  or  by  way  of 
commutation  of  a  death  sentence,  and  unless,  also,  the  period  of 
confinement  authorized  and  adjudged  by  such  court-martial  is 
one  year  or  more :  Provided,  That  when  a  sentence  of  c'onfinement 
is  adjudged  by  a  court-martial  upon  conviction  of  two  or  more  acts 
or  omissions  any  one  of  which  is  punishable  under  these  articles 
by  confinement  in  a  penitentiary,  the  entire  sentence  of  confine- 
ment may  be  executed  in  a  penitentiary:  Provided  further.  That 
penitentiary  confinement  hereby  authorized  may  be  served  in  any 
penitentiary  directly  or  indirectly  under  the  jurisdiction  of  the  Unit- 
ed States :  Provided  further,  That  persons  sentenced  to  dishonorable 
discharge  and  to  confinement  not  in  a  penitentiary,  shall  be  con- 
fined in  the  United  States  Disciplinary  Barracks  or  elsewhere  as 
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the  Secretary  of  War  or  the  reviewing  authority  may  direct,  but  not 
in  a  penitentiary. 

Article  of  War  97.  Act  July  16,  1862,  c.  190,  §§  1,  4,  12  Stat  589.  Act 
Aug.  29,  1916,  c.  418,  f  3,  89  Stat 

Recent  Army  appropriation  acts,  in  making  the  appropriation  for  the 
transportation  of  the  Army  and  its  supplies,  have  made  an  appropriation  of 
"persons  on  their  discharge  from  the  United  States  Disciplinary  Barracks  or 
from  any  place  in  which  they  have  been  held  under  a  sentence  of  dishonor- 
able discharge  and  confinement  for  more  than  six  months,  or  from  the  Gov- 
ernment Hospital  for  the  Insane  after  transfer  thereto  from  such  barracks 
or  place  to  their  homes  (or  elsewhere  as  they  may  elect);  provided  the 
cost  in  each  case  shall  not  be  greater  than  to  the  place  of  last  enlistment" 
The  provision  for  the  fiscal  year  1917  was  by  Act  Aug.  29,  1916,  c.  418,  § 
1,  39  Stat 

Authority  is  given  by  Act  March  4,  1915,  c.  143,  f  2  (2),  38  Stat  1084,  post 
§  2458a  (2),  for  the  confinement  of  military  prisoners  convicted  by  courts 
martial  or  other  military  tribunals,  in  United  States,  state,  territorial,  or 
District  penitentiaries,  provided  the  offense  for  which  any  such  prisoner  is 
convicted  shall  be  a  crime  under  state  or  federal  law  puni^able  by  imprison- 
ment in  a  penitentiary.  All  military  offenders  not  so  imprisoned  shall  be 
confined  in  the  United  States  Disciplinary  Barracks,  formerly  known  as  the 
military  prison. 

Notes  of  Decisions 
Army  regulations^— Pursuant  to  this  as  "conduct  to  the  prejudice  of  goodv 
section,  see  In  re  Brodie  (1904)  128  order  and  military  discipline"  is  actual- 
Fed.  665,  63  C.  O.  A.  419.  ly  a  crime  against  society  which  is  pun- 
Penitentiary  of  District  of  Columbia.  ishable  by  imprisonment  in  the  peniten- 
— Courts-martial,  in  cases  within  their  tia^y,  a  court-martial  is  authorized  to 
lawful  jurisdiction,  may  condemn  per-  inflict  that  kind  of  punishment  Ex 
sons  to  imprisonment  at  hard  labor  in  Parte  Mason  (1881)  105  U.  S.  696,  700, 
the    penitentiary    of    the    District    of       26  L.  Ed.  1213. 

Columbia,     in    punishment    of    crime.  ni««*»oi*j««  -.#  ....t.*..^.  .^.«^.«..j  *-. 

(1862)  10  Op.  Atty.  Gen.  248.  p,^,r«SVco'«rt^Z?t."^^^^^^ 

Offenses  punishable  by  confinement  in      under  §  10556,  post 
penitentiary^— Under  this  article,  when 

the  offense  is  not  one  recognized  by  Cited  without  definite  application, 
the  laws  regulating  civil  society,  there  Carter  v.  McClaughry  (1902)  22  Sup. 
can  be  no  punishment  by  confinement  in  Ct.  181,  193,  183  U.  S.  365,  46  L.  Ed. 
a  penitentiary,  but  when  the  act  charged      236. 

Art.  43.  Death  sentence;  when  lawful.  No  person  shall,  by 
general  court-martial,  be  convicted  of  an  offense  for  which  the  death 
penalty  is  made  mandatory  by  law,  nor  sentenced  to  suffer  death, 
except  by  the  concurrence  of  two-thirds  of  the  members  of  said 
court-martial  and  for  an  offense  in  these  articles  expressly  made 
punishable  by  death.  All  other  convictions  and  sentences,  whether 
by  general  or  special  court-martial,  may  be  determined  by  a  ma- 
jority of  the  members  present. 

Article  of  War  96.     Act  April  10,  1806,  c  20,  art  87,  2  Stat  369.    Act 

Aug.  29,  1916,  c.  418,  f  3,  39  Stat 

Notes  of  Deeisions 
Effect   of   statutes   abolishing   death      178  U.  S.  458,  465,  20  Sup.  Ct  993,  44 
penalty-— Act  Jan.  15,  1897,  c.  29,  abol-      L.  Ed.  1150. 

ishing  the  death  penalty,  does  not  apply  Cited  without  definite  application, 
to  this  section.    Motes  v.  U.  S.  (1900)      Wilkerson  v.  Utah  (1878)  99  U.  S.  130, 

133,  25  L.  Ed.  345. 

Art.  44.  Cowardice;  fraud;  accessory;  penalty.  When  an  offi- 
cer is  dismissed  from  the  service  for  cowardice  or  fraud,  the  crime, 
punishment,  name,  and  place  of  abode  of  the  delinquent  shall  be 
published  in  the  newspapers  in  and  about  the  camp  and  in  the 
State  from  which  the  offender  came  or  where  he  usually  resides; 
and  after  such  publication  it  shall  be  scandalous  for  an  officer  to  as- 
sociate with  him. 

Article  of  War  100.     Act  AprU  10,  1806,  c.  20,  art  85,  2  Stat  369.     Act 

Aug.  29,  1916,  c.  418,  §  3,  39  Stat 

Notes  of  Decfsions 

Pubilcation  of  sentence.^Under  this      victed  of  fraud  by  a  court  martial,  it 
section,  where  an  officer  has  been  con-      is  bound  to  cause  the  special  publication 
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of  sentence  to  be  made.    In  re  Garter 
(C.  C.  1809)  97  Fed.  496. 

Effect  of  suspensloiiw— Saspension  of 
pay  for  a  given  period  nnder  this  sec- 
tion signifies  its  absolute  forfeiture,  and 
not  simply  the  temporary  withholding 


thereot  (1885)  18  Op.  Atty.  Gen.  113, 
120. 

Cited    without    definite    appiloation, 

Carter  v.  McClaughry  (1902)  22  Sup. 
Ct  181,  193,  183  U.  S.  365,  46  L.  Ed. 
236. 

Art  45.  Maximum  limits.  Whenever  the  punishment  for  a 
crime  or  offense  made  punishable  by  these  articles  is  left  to  the  dis- 
cretion of  the  court-martial,  the  punishment  shall  not,  in  time  of 
peace,  exceed  such  limit  or  limits  as  the  President  may  from  time 
to  time  prescribe. 

Act  Sept  27,  1890,  c.  998,  26  Stat  291.    Act  Aug.  29,  1916,  c.  418,  §  3,  39 
Stat 

Notes  of  Decisions 


Exceeding    limit    of    punish mentd— A 

sentence  of  an  army  court-martial  im- 
posed upon  a  commissioned  officer  is 
not  illegal  on  the  ground  that  the  pun- 
ishment prescribed  is  in  excess  of  the 
maximum    punishment    fixed    by    the 


President  under  this  section,  since  all 
the  executive  orders  made  under  such 
act  relate  to  cases  of  enlisted  men. 
Carter  v.  McClaughry  (1902)  22  Sup. 
Ct  181,  188,  183  U.  S.  365,  46  L.  Ed. 
236. 


G.    ACTION  BY  APPOINTING  OR  SUPERIOR  AUTHORITY 

Art  46.  Approval  and  execution  of  sentence.  No  sentence  of 
a  court-martial  shall  be  carried  into  execution  until  the  same  shall 
have  been  approved  by  the  officer  appointing  the  court  or  by  the 
officer  commanding  for  the  time  being. 

Articles  of  War  104,  110.  Act  April  10,  1806,  c.  20,  art  65,  2  Stat  367. 
Act  July  27,  1892,  c.  272,  §  1,  27  Stat  277.  Act  Aug.  29,  1916,  c  418,  § 
3,  39  Stat 

Notes  of  Deeisions 


Promulgation  of  sentenced— The  pro- 
mulgation of  the  sentence  of  a  court- 
martial  does  not  affect  the  validity  of 
the  sentence.  It  is  for  the  information 
of  the  public,  and  the  military  arm  of 
the  government  Lyon  v.  U.  S.  (1912) 
48  Ct  CL  30. 

Cumulative  sentences^— Under  milita- 
ry law  and  army  regulations,  different 
sentences  to  imprisonment  imposed  by 
courts-martial  upon  the  same  offender 
are  cumulative,  and  are  to  be  executed 
consecutively,  one  upon  the  expiration 
of  another  in  the  order  of  their  imposi- 
tion. Kirkman  v.  McClaughry  (1908) 
160  Fed,  436,  90  C.  C.  A.  86,  affirming 
order  (C.  C.  1907)  152  Fed.  255. 

Effect  of  honorable  discharge  after 
sentenced— <rhe  honorable  discharge  of 
an  officer  after  he  has  been  sentenced 
by  court-martial  to  forfeit  a  month^s 
pay  and  the  sentence  has  been  approv- 
ed does  not  remit  the  sentence  or  en- 
title him  to  recover  the  pay  forfeited. 
Lyon  V.  U.  S.  (191?)  48  Ct  CI.  30. 

Approval  or  disapproval  of  sentence. 
— An  indorsement  by  the  secretary  of 
war  upon  the  record  of  a  court-martial 
that  "in  conformity  with  the  sixty-fifth 
of  the  rules  and  articles  of  war  (this 
section,  prior  to  its  amendment),  the 
proceedings  of  the  general  court-mar- 
tial in  the  foregoing  case  have  been 
forwarded  to  the  secretary  of  war  for 
the  action  of  the  president  The  pro- 
ceedings, findings,  and  sentence  are  ap- 
proved, and  the  sentence  will  be  duly 
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executed"— is  presumptively  a  personal 
approval  by  the  president;  for  it  is 
not  necessary  that  such  approval  shall 
be  evidenced  by  his  own  hand.  U.  S. 
V.  Fletcher  (1893)  13  Sup.  Ct  552, 
553,  148  U.  S.  84,  37  L.  Ed.  378,  re- 
versing (1891)  26  Ct  CI.  541,  follow- 
ing U.  S.  V.  Page  (1891)  11  Sup.  Ct 
219,  137  U.  S.  673,  34  L.  Ed.  828,  ex- 
plaining and  distinguishing  Runkle  v. 
U.  S.  (1887)  7  Sup.  Ct  1141,  122  U. 
S.  543.  30  L.  Ed.  1167. 

A  sentence  of  an  army  court-martial 
convened  by  orders  issued  by  the  presi- 
denUdoes  not  cease  to  be  the  sentence 
of  such  court-martial,  on  the  theory 
that  the  punishment  fixed  thereby  must 
be  regarded  as  increased,  because  the 
president,  acting  as  the  reviewing  au- 
thority under  this  section,  disapproved 
the  findings  of  guilty  of  some  of  the 
specifications  under  two  of  the  charges, 
and  approved  findings  of  guilty  of  one 
or  more  specifications  under  each  of 
the  charges,  and  of  the  findings  of 
guilty  of  all  of  the  charges,  and  approv- 
ed the  sentence.  Carter  v.  McClaughry 
(1902)  22  Sup.  Ct  181,  189,  183  U.  S. 
365,  46  L.  Ed.  236. 

The  disapproval  of  the  sentence  of  a 
properly  constituted  court-martial  by 
the  proper  reviewing  authority  is,  in 
legal  effect  tantamount  to  an  acquittal 
of  the  accused  by  the  court  of  the  of- 
fense charged,  and  relieves  hipi  from 
any  and  all  liabilities  to  which  his  con- 
viction would  have  subjected  him. 
Hence,  where  the  sentence  of  a  court- 
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martial,  which  foand  a  soldier  guilty  martial,  may  approve  or  disapprove  or 
of  desertion,  was  disapproved  by  the  mitigate,  but  cannot  order  a  new  sen- 
proper  reviewing  officer,  being  deemed  tence  of  a  more  severe  character, 
inadequate,  and  the  soldier  ordered,  Swain  v.  U.  S.  (1893)  28  Ct  GL  173. 
at  his  own  expense,  to  join  his  regi-  Confirmation  of  sentence^^be  sen- 
ment,  and  his  term  of  enUstment  had  ^^^^^  ^^  ^  court-martial  is  not  final  un- 
expired,  there  was  no  warrant  for  or-  ^  ^^le  officer  ordering  the  court  shall 
denng  him  to  ftirther  duty.  Having  ^^^^^^  j^  ^^ich  confirmation  is  the 
been  legally  tried,  he  cannot  be  again  judgment  of  the  law,  pronounced  by 
tried,  or  any  other  sente^e  imposed  the  court  on  the  verdict  of  a  jury.  The 
for  th^  offense.  (1907)  28  Op.  Atty.  sentence  bears  a  close  analogy  to  such 
Oen.  239.  confirmation.       (1888)     19    Op.    Atty. 

Ordering  new  sentence.— A  command-     Gen.  107. 
ing  officer,  charged  with  the  duty   of         See  also,  notes  to  art.  48,  post 
reviewing  the  proceedings  of  a  court- 
Art.  47.    Powers  incident  to  power  to  approve.     The  power  to 
approve  the  sentence  of  a  court-martial  shall  be  held  to  include : 

(a)  The  power  to  approve  or  disapprove  a  finding  and  to  ap- 
prove only  so  much  of  a  finding  of  guilty  of  a  particular  offense  as 
involves  a  finding  of  guilty  of  a  lesser  included  offense  when,  in 
the  opinion  of  the  authority  having  power  to  approve,  the  evidence 
of  record  requires  a  finding  of  only  the  lesser  degree  of  guilt ;  and 

(b)  The  power  to  approve  or  disapprove  the  whole  or  any  part 
of  the  sentence. 

Act  Aug.  29,  1916,  c  418,  §  3,  39  Stat 

Art.  48.  Confirmation;  when  required.  In  addition  to  the  ap- 
proval required  by  article  forty-six,  confirmation  by  the  President 
is  required  in  the  following  cases  before  the  sentence  of  a  court- 
martial  is  carried  into  execution,  namely : 

(a)  Any  sentence  respecting  a  general  officer : 

(b)  Any  sentence  extending  to  the  dismissal  of  an  officer,  ex- 
cept that  in  time  of  war  a  sentence  extending  to  the  dismissal  of 
an  officer  below  the  grade  of  brigadier  general  may  be  carried  into 
execution  upon  confirmation  by  the  commanding  general  of  the 
Army  in  the  field  or  by  the  commanding  general  of  the  territorial 
department  or  division; 

(c)  Any  sentence  extending  to  the  suspension  or  dismissal  of  a ' 
cadet;  and 

(d)  Any  sentence  of  death,  except  in  the  cases  of  persons  con- 
victed in  time  of  war  of  murder,  rape,  mutiny,  desertion,  or  as  spies ; 
and  in  such  excepted  cases  a  sentence  of  death  may  be  carried  into 
execution  upon  confirmation  by  the  commanding  general  of  the 
Army  in  the  field  or  by  thercommanding  general  of  the  Territorial 
department  or  division. 

When  the  authority  competent  to  confirm  the  sentence  has  al- 
ready acted  as  the  approving  authority  no  additional  confirmation 
by  him  is  necessary. 

Articles  of  War  105-108.  Act  April  10,  1806,  c.  20,  art  65,  2  Stat  367. 
Act  Dec.  24,  1861,  c.  3,  12  Stat  330.  Act  July  17,  1862,  c.  201,  §  5,  12  SUt 
598.  Act  March  3,  1863,  c  75,  §  21,  12  Stot  735.  Act  July  2,  1864,  c 
215,  §  1,  13  Stat  356.    Act  Aug.  29,  1916,  c.  418,  f  3,  39  Stat 

Notes  of  Dooisioiis 

1.  constmction  of  section  in  general.  I.  CoRstruotloii  of  section  III  general. 

2.  Nature  of  action  of  President  In  gen-      _This  section  is  for  the  government 

8.  Co^iSiflrmaUon  or  approval  of  sentence.  ^^  ^^f  *™y'  ^^  operates  upon  com- 

4.  Approval  In  part  manding    generals   and    the    Secretary 

6.  What  constitutes.  of  War.     Fletcher  v.  U.  S.  (1891)  26 

6.  Authentication.  Ct  CL  541. 

7.  —   Evidence. 

i,—-  Waiver  of  objecUons.  g.  Nature  Of  aetlon  of  President  In 

8H.    Return  of  proceedings  for  review.  «o«.-.i_q^k^   o^^^«   ^#  ^\.^  i>.^^^^l^ 

•.Effect   of  approval    and    execuUon  of      fl«n*rai'-^he  action  of  the  President 

sentence.  under    this    section    is    judicial    in    its 

10.   Effect  of  disapproval  of  senUnce.  character.     Runkle  v.  U.  S.   (1887)  7 
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Sup.  Ct  1141,  1146,  122  U.  S.  543,  80 
L.  Ed.  1167. 

3.  Confirmation  or  approval  of  8en- 
tence.^A  sentence  dismisBing  an  offi- 
cer in  time  of  peace  does  not  become 
operative  untU  approved  by  tbe  Pres- 
ident; ap  to  that  time  he  is  entitled  to 
his  pay.  Fletcher  v.  U.  S.  (1891)  26 
Ct  CL  641. 

The  power  of  the  President  >over 
a  sentence  is  a  power  over  the  whole 
of  it.  He  may  approve,  reject,  or  miti- 
gate the  same  at  pleasare.  He  may 
consider  the  provocation,  if  any,  which 
led  to  the  offense,  and  all  the  facts  and 
circnmstances  which  properly  bear  upon 
the  justice  or  injustice  of  the  sentence. 
(1829)  2  Op.  Atty.  Gen.  287.  He  may 
mitigate  a  sentence  of  death  pronounc- 
ed by  a  naval  court-martial  by  substi- 
tuting a  milder  punishment  in  its  stead. 
(1820)  1  Op.  Atty.  Gen.  827. 

The  President  has  no  power  to  re- 
view the  proceedings  of  a  court-martial 
and  annul  its  sentence,  where  the  court 
was  legally  constituted,  the  case  within 
its  jurisdiction,  and  the  sentence  ap- 
proved by  the  proper  reviewing  author- 
ity and  carried  into  execution.  (1892) 
20  Op.  Atty.  Gen.  297. 

4. Approval   In    partw— The   fact 

that  findings  of  guOty  upon  certain 
specifications,  supporting  a  charge  are 
set  aside  by  the  President,  where  oth- 
ers are  approved,  does  not  affect  the 
validity  of  the  sentence  imposed  by  the 
court  on  such  charge,  or  require  its 
diminution.  Carter  v.  McClaughry  (C. 
C.  1900)  106  Fed.  614,  order  afllrmed 
(1902)  22  Sup.  Ct.  181,  183  U.  S. 
365,  46  L.  Ed.  236. 

5.  —  What  oonstitutes.'^An  order 
issued  by  the  Secretary  of  War,  an- 
nouncing the  approval  of  a  sentence  and 
stating  that  the  President  has  been 
pleased  to  remit  a  part,  is  the  act  of 
the  President,  and  legally  confirms  the 
sentence.  Runkle  v.  U.  S.  (1884)  19 
Ct.  CJL  396. 

An  indorsement  by  the  secretary  of 
war  upon  the  proceedings  and  sentence 
of  a  court-martial,  reciting  that  "in 
conformity  with  the  sixty-fifth  of  the 
rules  and  articles  of  war"  such  pro- 
ceedings "have  been  forwarded  to  the 
secretary  of  war  for  the  action  of  the 
president  of  the  United  States,  and 
the  proceedings,  findings,  and  sentence 
are  approved,"  is  presumptively  an  ap- 
proval by  the  president  Ide  v.  U.  S. 
(1893)  14  Sup.  Ct  188,  189,  150  U.  S. 
517,  37  li.  Ed.  1166,  foUowing  U.  S.  v. 
Fletcher  (1893)  13  Sup.  Ct  552,  148 
U.  S.  84,  37  L.  Ed.  378. 

Where  it  appears  positively  on  the 
face  of  an  order  dismissing  an  officer 
that  the  proceedings  of  a  court-martial 
had  been  submitted  to  the  President 
by  the  Secretary  of  War,  it  must  be 
inferred  that  the  subsequent  confirma- 
tion of  the  sentence,  though  in  the 
name  of  the  Secretary,  was  the.  act  of 
the  President    But  an  order  issued  by 


the  Secretary  of  War,  reciting  that  the 
proceedings  of  a  court-martial  were 
forwarded  to  him  **for  the  action  of  the 
President,"  does  not  show,  otherwise 
than  argumentatively,  that  the  pro- 
ceedings had  been  laid  before  the  Pres- 
ident, and  that  the  confirmation  of  the 
sentence  was  the  result  of  his  judg- 
ment Fletcher  v.  U.  S.  (1891)  26  Ct 
CI.  641.  And  where  it  only  appears  by 
the  order  of  the  Secretary  of  War,  dis- 
missing an  officer,  that  the  proceedings 
of  the  court  have  been  "by  him  sub- 
mitted to  the  President,"  it  does  not 
affirmatively  appear  that  the  President 
approved  the  sentence  *'to  be  dismissed 
the  service  of  the  United  States." 
Page  V.  U.  S.  (1890)  25  Ct  CJL  254. 

Paragraph  896  of  the  Army  Regula- 
tions, providing  that  "the  judge  advo- 
cate shall  transmit  the  proceedings, 
without  delay,  to  the  officer  having  au- 
thority to  confirm  the  sentence,  who 
shall  state,  at  the  end  of  the  proceed- 
ings in  each  case,  his  decision  and  or- 
ders thereon,"  held  not  to  apply  to 
proceedings  of  court-martials  requiring 
the  decision  of  the  President  but  only 
to  those  proceedings  which  may  be  con- 
firmed by  the  officer  who  ordered  the 
court  to  assemble,  or  the  commanding 
officer  for  the  time  being,  as  the  case 
may  be.    (1877)  16  Op.  Atty.  Gen.  291. 

Where  an  army  officer  was  sentenced 
to  dismissal  from  the  service,  and  the 
sentence,  without  having  been  approved 
by  the  President  was  carried  into  ef- 
fect under  orders  of  the  War  Depart- 
ment, the  subsequent  recognition  by 
the  President  of  the  vacancy  thus  oc- 
casioned by  making  an  appointment 
during  a  recess  of  the  Senate,  or  a 
nomination  to  that  body  (followed  by 
the  issuance  of  a  commission  with  the 
consent  of  the  Senate)  of  a  person  to 
fill  the  place  of  such  officer,  operates 
as  a  confirmation  by  him  of  the  sen- 
tence and  orders.  (1879)  16  Op.  Atty. 
Gen.  298. 

6. Anthentloatlonw— An  order  of 

the  President,  approving  the  proceed- 
ings and  sentence  of  a  court-martial, 
will  not  be  sufficient  until  it  is  authen- 
ticated to  show  that  it  is  the  result  of 
the  President's  judgment,  and  not  a 
mere  documental  order.  Runkle  v.  U. 
S.  (1887)  7  Sup.  Ct  1141,  1146,  122 
U.  S.  543.  30  L.  Ed.  1167. 

The  action  of  the  President  in  mat- 
ters relating  to  the  army  which  require 
his  approval  and  direction  may,  in  gen- 
eral, be  signified  through  and  authenti- 
cated by  the  head  of  the  Department 
of  War.  Where  the  latter  acts  in  such 
matters,  he  acts,  in  contemplation  of 
law,  under  the  direction  of  the  Presi- 
dent '  and  is  to  be  regarded  as  the 
mere  organ  of  the  executive  will.  This 
principle  has  been  long  and  frequently 
acted  upon  in  making  known  the  will 
or  determination  of  the  President  in 
cases  of  sentences  of  courts-martial 
required  to  be  laid  before  him  for  con- 
firmation   or    disapprovaL      It    is    not 
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necessary  that  the  President  should  at* 
tach  his  sign  manual  to  the  approval  of 
a  sentence  rendered  by  a  court-martial 
in  time  of  peace,  cashiering  a  commis- 
sioned officer,  in  order  to  make  the  sen- 
tence effectual.  It  is  sufficient  for  this 
purpose  if  his  approval  of  the  sen- 
tence is  signified  through  and  attested 
by  the  Secretary  of  War  in  a  statement 
signed  by  the  latter.  A  statement  made 
and  signed  by  the  Secretary  of  War, 
announcing  the  approval  by  the  Presi- 
dent of  a  court-martial  sentence,  is  a 
sufficient  authentication  of  the  act  of 
the  President,  without  an  express  aver- 
ment therein  that  it  is  made  by  direc- 
tion of  the  President;  the  presump- 
tion being  always  that  such  direction 
was  given.  An  act  of  the  President  re- 
mitting part  of  a  court-martial  sen- 
tence may  be  authenticated  in  the  same 
way  in  which  his  act  confirming  such 
sentence  can  be  authenticated.  Where 
partial  remission  is  made  at  the  time 
of  confirmation,  the  two  acts  are,  in 
practice,  signified  and  attested  together 
in  the  same  way.  (1877)  15  Op.  Atty. 
Gen.  291. 

Where  the  approval  of  the  proceed- 
ings, findings,  and  sentence  of  a  court- 
martial  by  the  President  is  attested  by 
an  entry  on  the  record  signed  by  the 
Secretary  of  War,  this  is  sufficient  evi- 
dence of  such  approval.  (1882)  17  Op. 
Atty.  Gen.  397;  (1882)  17  Op.  Atty. 
Gen.  399. 

7.  —  Evidenoe.  — Whether  a  sen- 
tence of  court-martial  has  been  con- 
firmed by  the  President  is  to  be  de- 
termined by  evidence,  no  specific  form 
for  this  act  having  been  provided  by 
statute.     (1879)  16  Op.  Atty.  Gen.  298. 

8. Waiver  of  objeotionsw— If  an 

order  in  time  of  peace  be  issued  by  the 
Secretary  of  War  dismissing  an  officer, 
and  he  submits  without  appeal  to  the 
President,  and  without  objection  for 
an  unreasonable  length  of  time,  he 
must  be  held  to  have  abandoned  the 
office.  Ide  v.  U.  S.  (1890)  25  Ct  01. 
401;  Armstrong  v.  Same  (1891)  26 
Ct  01.  387.  But  an  officer  on  the  re- 
tired list  does  not  come  under  the  rule 
that,  if  he  acquiesces  for  a  long  time 
in  the  action  of  the  Secretary  of  War 
dismissing  him,  it  is  an  abandonment  of 
the  office  equivalent  to  a  resignation. 
Fletcher  v.  U.  S.  (1891)  26  Ct.  01.  541. 
Though  an  officer,  suspended  from 
rank  and  duty  for  12  years  with  a  for- 
feiture of  half  his  pay,  waited  6  years 
before  bringing  an  action,  it  cannot  be 
held  that  he  acquiesced  in  the  sen- 
tence, or  that  he  is  concluded  from 
contesting  its  legality  by  accepting  the 
half  pay  without  rendering  service. 
Swaim  v.  U.  S.  (1893)  28  Ct.  01.  173. 

8I/2-  Return  of  proceedings  for  review. 

~It  seems  that  section  923  of  the  army 
regulations  of  1881,  having  superseded 
the  provisions  of  the  British  mutiny 
act  on  the  subject,  if  the  same  were 

(3972) 


ever  in  force  in  this  country,  author- 
izes the  president  to  return  the  pro- 
ceedings of  a  court-martial,  submitted 
to  him  for  review,  either  once  or  often- 
er,  with  a  recommendation  that  a  more 
severe  sentence  be  imposed.  And  the 
action  of  a  court-martial  in  revising, 
at  the  suggestion  of  the  reviewing  au- 
thority, a  sentence  imposed  by  it,  and 
imposing  a  more  severe  sentence,  being 
within  the  sphere  of  its  authority,  can- 
not be  collaterally  impeached  for  any 
error  or  irregularity.  Swaim  v.  U.  S. 
(1897)  17  Sup.  Ct.  448,  451,  165  U.  S. 
553,  41  L.  Ed.  823. 

9.  Effect  of  approval  and  execotion  of 
sentence.— When  the  sentence  of  a 
court-martial,  lawfully  confirmed,  has 
been  executed,  the  proceedings  in  the 
case  are  no  longer  subject  to  review  by 
the  President.  (1843)  4  Op.  Atty.  Gen. 
271;  (1877)  15  Op.  Atty.  Gen.  291. 
Even  though  the  proceedings  were  ir- 
regular. (1843)  4  Op.  Atty.  Gen.  274. 
Except  for  suggestion  of  absolute  nul- 
lity in  the  proceedingis.  (1854)  6  Op. 
Atty.  Gen.  369.  The  officer  dismiss- 
ed can  be  restored  only  by  a  new 
nomination  by  the  President,  the  con- 
firmation of  the  Senate,  and  all  the 
requisites  to  constitute  an  original 
appointment  to  office.  (1843)  4  Op. 
Atty.  Gen.  274. 

After  a  sentence  of  an  officer  of  the 
Army  by  a  court  having  jurisdiction 
has  been  approved  and  executed  by  one 
President  it  cannot  be  revised  by  his 
successor.  (1854)  6  Op.  Atty.  Gen. 
506;  (1861)  10  Op.  Atty.  Gen.  64; 
Runkle  v.  U.  S.  (1884)  19  Ct  CL  396. 
This  rule  is  not  confined  to  cases  in 
which,  by  the  articles  of  war,  the  sen- 
tence of  the  court  is  required  to  be 
approved  by  the  President.  (1861) 
10  Op.  Atty.  Gen.  64.  Where  an  order 
of  one  President  removing  the  disabili- 
ties and  ordering  the  honorable  dis- 
charge of  an  army  officer  who  had  been 
sentenced  by  court-martial  to  dishon- 
orable discharge  was  not  executed  but 
was  subsequently  rescinded  by  a  suc- 
ceeding President,  the  original  order, 
being  executory  and  revocable  before 
execution,  was  completely  annulled 
thereby.    (1882)  17  Op.  Atty.  Gen.  436. 

Where  the  sentence  of  a  legally  con- 
stituted court-martial,  in  a  case  within 
its  jurisdiction,  has  been  approved  by 
the  reviewing  authority  and  carried  into 
execution,  it  cannot  afterwards  be  re- 
vised and  annuUed.  (1882)  17  Op.  Atty. 
Gen.  297. 

10.  Effect  of  disapproval  of  sentence. 
—Where  the  President  disapproved  of  a 
sentence  which  was  within  the  dis- 
cretion of  the  court,  on  the  ground 
that  it  was  incommensurate  with  the 
ofl^ense,  the  case  comes  within  the  de- 
cision in  Ex  parte  Reed  (1879)  100  U. 
S.  13,  that  the  reviewing  officer  did  not 
thereby  require  the  court  to  impose  a 
more  severe  sentence.  Swaim  T«  U.  S« 
(1893)  28  Ct  CL  173. 
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CKtd  withoot  deflnite  applioatlon,  &  St.  P.  R.  Co.  (1895)  67  Fed.  948,  968, 
Coleman  v.  Tennessee  (1878)  97  U.  S.  15  C.  O.  A.  96  (affirmed  [1897]  17  Sup. 
509,  24  L.  Ed.  1118;    U.  S.  v.  Winona      Ct  368,  165  U.  S.  463,  41  L.  Ed.  789). 

Art  49.  Powers  incident  to  power  to  confirm.  The  power  to 
confirm  the  sentence  of  a  court-martial  shall  be  held  to  include: 

(a)  The  power  to  confirm  or  disapprove  a  finding,  and  to  con- 
firm so  much  only  of  a  finding  of  guilty  of  a  particular  offense  as 
involves  a  finding  of  guilty  of  a  lesser  included  offense  when,  in 
the  opinion  of  the  authority  having  power  to  confirm,  the  evi- 
dence of  record  requires  a  finding  of  only  the  lesser  degree  of  guilt ; 
and 

(b)  The  power  to  confirm  or  disapprove  the  whole  or  any  part 
of  the  sentence. 

Article  of  War  109.    Act  April  10,  1806,  c.  20,  art  65,  2  Stat.  367.    Act 
Aug.  29,  1916,  c.  418,  §  8,  39  Stat 

Art.  50.  Mitigation  or  remission  of  sentences.  The  power  to 
order  the  execution  of  the  sentence  adjudged  by  a  court-martial 
shall  be  held  to  include,  inter  alia,  the  power  to  mitigate  or  remit 
the  whole  or  any  part  of  the  sentence,  but  no  sentence  of  dismissal 
of  an  officer  and  no  sentence  of  death  shall  be  mitigated  or  re- 
mitted by  any  authority  inferior  to  the  President. 

Any  unexecuted  portion  of  a  sentence  adjudged  by  a  court-mar- 
tial may  be  mitigated  or  remitted  by  the  military  authority  compe- 
tent to  appoint,  for  the  command,  exclusive  of  penitentiaries  and 
United  States  Disciplinary  Barracks,  in  which  the  person  under 
sentence  is  held,  a  court  of  the  kind  .that  imposed  the  sentence,  and 
the  same  power  may  be  exercised  by  superior  military  authority; 
but  no  sentence  extending  to  the  dismissal  of  an  officer  or  loss  of 
files,  no  sentence  of  death,  and  no  sentence  approved  or  confirmed 
by  the  President  shall  be  remitted  or  mitigated  by  any  other  au- 
thority. 

The  power  of  remission  and  mitigation  shall  extend  to  all  un- 
collected forfeitures  adjudged  by  sentence  of  a  court-martial. 

Article  of  War  112.    Act  April  10,  1806,  c.  20,  art  80,  2  Stat  369.     Act 

July  17,  1862,  c.  201,  §  7,  12  Stat  598,     Act  June  18,  1898,  c.  469,  |  3,  30 

Stat  483.    Act  Aug.  29,  1916,  c.  418,  §  3,  39  Stat 

Notes  of  Decisions 

Scope  of  authority  of  president  and  of-  Time  for  pardon^— Where  a  lieutenant 

fleers^— The  president  may  not  substi-  was   sentenced  by  a  court-martial   to 

tute  another  punishment  for  that  de-  reduction  of  rank  in  his  grade,  and  the 

creed  by  the  court,  nor  suspend  the  pay  sentence  was   carried  into  effect,  and 

of  an  officer  under  sentence,  whose  pay  later  the  department  commander  remit-  • 

was  not  suspended  by  the  court    (1845)  ted  the  sentence  under  the  power  to 

4  Op.  Atty.  Gen.  444.  pardon   conferred  by   this  section,  the 

A  general  commanding  the  forces  of  punishment   imposed   by    the    sentence 

the  United  States  in  the  field  does  not  being  a   continuing  one,   the   sentence 

possess  power  to  commute  the  sentence  could    be    remitted    by    the    pardoning 

of  cashiering,  pronounced  by  a  court-  power,  and  the  authority  exercised  by 

martial,  but  only  the  power  to  execute  the    department    commander    was    in 

the   sentence,   or  suspend  it  and  take  conformity    to    law.      (1884)    17    Op. 

the  direction  of  the  president     (1853)  Atty.  Gen.  656. 

6  Op^Atty.  Gen.  123.  ^^^^  ^^  p^^^^  ^^  mi  tig  at  I  on. -The 

Pardon  after  oonltrmatlon.— An  officer  gtetus  of  a  soldier  is  not  affected  by  a 

who  is  authorized  to  order  a  general  sentence    of   court-martial   dischargmg 

court-martial  has  no  power  under  this  ^^^    fro^    service,    subsequently    set 

section  to  pardon  or  mitigate  the  pun-  aside.     In  re  Bird  (D.  C.  1871)   Fed. 

ishment  adjudged  by  it  after  confirma-  Cas.  No.  1,428. 

^^\^^  }^^  ?,'  the  sentence.     (1888)  The  effect  of  a  communication  sent 

19  Op.  Atty.  Gen.  106.  by  the   adjutant  general  of  the  army 

See,  also,  notes  to  art  48,  ante.  on  March  20,  1866,  to  the  governor  of 

Form  of  pardon.— The  form  a  pardon  Kansas,  asserting  that  by  direction  of 

may  assume  is  not  important.    It  need  the  President  of  the  United  States  the 

not   be   addressed   to   the    beneficiary.  disabilities  resulting  from  the  dismissal 

(1009)  27  Op.  Atty.  Gen.  179.  of  Albert  H.  (Campbell,  formerly  a  cap- 

(3973) 
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tain  in  the  Fourteenth  regiment  Kan-  A  pardon  cannot  change  an  existing 

sas  volunteer  cavalry,  by  sentence  of  a  or  accomplished  fact,  or  operate  as  an 

general  court-martial,  were  thereby  re-  honorable    discharge    from    the    army, 

moved,   and    that   the   governor   might  where,  as  matter  of  fact,  the  person 

recommission   Campbell   if   he  desired  pardoned  was  dishonorably  discharged 

to  do  so,  was  to  remove  all  disabilities  by    the    sentence    of   a   court-martiaL 

consequent  upon  the  offense  and  con-  Id. 
viction.     (1909)  27  Op.  Atty.  Gen.  179. 

Art.  51.  Suspension  of  sentences  of  dismissal  or  death.  The  au- 
thority competent  to  order  the  execution  of  a  sentence  of  dismissal 
of  an  officer  or  a  sentence  of  death  may  suspend  such  sentence 
until  the  pleasure  of  the  President  be  known,  and  in  case  of  such 
suspension  a  copy  of  the  order  of  suspension,  together  with  a  copy 
of  the  record  of  trial,  shall  immediately  be  transmitted  to  the  Pres- 
ident. 

Article  of  War  111.    Act  April  10,  1806,  c.  20,  art  89,  2  jStat  309.     Act 

Aug.  29,  1916,  c.  418,  S  3,  39  Stat 

Notes  of  Dooisions 

Commutation  of  sentence.— A  general  tial,  bat  only  the  power  to  execute  the 

commanding  the  forces  of  the  United  sentence,  or  to  suspend  it  and  take  the 

States   in  the   field   does   not  possess  direction  of  the  President     (1853)  6 

power    to    commute    the    sentence    of  Op.  Atty.  Gen.  123. 
cashiering  pronounced  by  a  court-mar- 

Art.  52.    Suspension  of  sentence  of  dishonorable  discharge.    The 

authority  competent  to  order  the  execution  of  a  sentence,  including 
dishonorable  discharge,  may  suspend  the  execution  of  the  dishon- 
orable discharge  until  the  soldier's  release  from  confinement; 
but  the  order  of  suspension  may  be  vacated  at  any  time  and  the 
execution  of  the  dishonorable  discharge  directed  by  the  officer  hav- 
ing general  court-martial  jurisdiction  over  the  command,  exclu- 
sive of  penitentiaries  and  the  United  States  Disciplinary  Bar- 
racks, in  which  the  soldier  is  held  or  by  the  Secretary  of  War. 

Act  AprU  27,  1914,  c.  72,  38  Stat  354.  Act  Aug.  29,  1916,  c  418,  §  3, 
39  Stat 

Pay  and  allowances  to  soldiers  under  suspended  sentences  of  dishonorable 
discharge  is  not  to  accrue  to  such  soldiers,  but  is  to  be  covered  into  the 
Treasury,  by  a  provision  of  Act  March  4,  1915,  c  143,  §  1,  ante,  |  2162a. 

Art.  53.    Suspension  of  sentences  of  forfeiture  or  confinement. 

The  authority  competent  to  order  the  execution  of  a  sentence  ad- 
judged by  a  court-martial  may,  if  the  sentence  involve  neither 
dismissal  nor  dishonorable  discharge,  suspend  the  execution  of 
the  sentence  in  so  far  as  it  relates  to  the  forfeiture  of  pay  or  to 
confinement,  or  to  both;  and  the  person  under  sentence  may  be 
restored  to  duty  during  the  suspension  of  confinement.  At  any  time 
within  one  year  after  the  date  of  the  order  of  suspension  such 
order  may,  for  sufficient  cause,  be  vacated  and  the  execution  of 
the  sentence  directed  by  the  military  authority  competent  to  order 
the  execution  of  like  sentences  in  the  command,  exclusive  of  peni- 
tentiaries and  the  United  States  Disciplinary  Barracks,  to  which 
the  person  under  sentence  belongs  Or  in  which  he  may  be  found; 
but  if  the  order  of  suspension  be  not  vacated  within  one  year  after 
the  date  thereof  the  suspended  sentence  shall  be  held  to  have  been 
remitted. 

Act  Aug.  29,  1916,  c.  418,  §  3,  39  Stat 

III.  PUNITIVE  ARTICLES 

A.    ENLISTMENT;   MUSTER;    RETURNS 

Art.  54.     Fraudulent  enlistment.    Any  person  who  shall  pro- 
cure himself  to  be  enlisted  in  the  military  service  of  the  United 
States  by  means  of  willful  misrepresentation  or  concealment  as  to 
(3974) 
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his  qualifications  for  enlistment,  and  shall  receive  pay  or  allowances 
under  such  enlistment,  shall  be  punished  as  a  court-martial  may 
direct. 

Act  July  27,  1892,  c.  272,  |  3,  27  Stat  277.  Act  Aug.  29,  1916,  c  418,  § 
3,  39  SUt. 

Notes  of  Deolsions 

Fraudulent    enll8tmeiit.^Minor    held         See  Ex  parte  Lewkowitz  (G.  G.  1908) 
punishable  if  fraudulently  enlisting  in      163  Fed.  646,  overruling  In  re  Carver 
violation  of  sixty-second  article  of  war.       (0.  G.  1900)  103  Fed.  624. 
U.  S.  V.  Williford  (O.  O.  A.  1915)  220 
Fed.  291. 

Art.  55.  Officer  making  unlawful  enlistment.  Any  officer  who 
knowingly  enlists  or  musters  into  the  military  service  any  person 
whose  enlistment  or  muster  in  is  prohibited  by  law,  regulations,  or 
orders  shall  be  dismissed  from  the  service  or  suffer  such  other  pun- 
ishment as  a  court-martial  may  direct. 

Article  of  War  3.  Act  March  2,  1833,  c.  68,  8  6,  4  Stat  647.  Act  March 
3,  1863,  c.  75,  I  2,  12  Stat.  731.  Act  July  4,  1864,  c.  237,  §  5,  13  Stat  380. 
Act  March  3,  1865,  c.  79,  §  18,  13  Stat  490.  Act  May  15,  1872,  c  162,  | 
2,  17  Stat  117.     Act  Aug.  29,  1916,  c.  418,  §  3,  39  Stat 

Notes  of  Deeisions 

Enlistment  of  minors^— The  provision  Cited    without    definite    application, 

in  this  article  as  to  enlistment  of  mi-  In  re  Chapman  (C.  C.  1889)  37  Fed. 

nors  in  the  military  service  applies  to  327,  329,  2  L.  R.  A.  332;    Ex  parte 

enlistments  in  the  volunteer  army.     In  Hubbard    (C.   C.    1910)   182   Fed.   76; 

re  Bums   (0.  C.   1898)   87  Fed.   796,  Ex   parte  Dunakin   (D.   0.  1913)    202 

797.            .  Fed.  290. 

See,  also',  notes  to  f  1.885,  ante. 

Art.  56.  Muster  rolls;  false  muster.  At  every  muster  of  a  reg- 
iment, troop,  battery,  or  company  the  commanding  officer  thereof 
shall  give  to  the  mustering  officer  certificates,  signed  by  himself, 
stating  how  long  absent  officers  have  been  absent  and  the  reasons  of 
their  absence.  And  the  commanding  officer  of  every  troop,  bat- 
tery, or  company  shall  give  like  certificates,  stating  how  long  ab- 
sent noncommissioned  officers  and  private  soldiers  have  been  ab- 
sent and  the  reasons  of  their  absence.  Such  reasons  and  time  of 
absence  shall  be  inserted  in  the  muster  rolls  opposite  the  names  of 
the  respective  absent  officers  and  soldiers,  and  the  certificates,  to- 
gether with  the  muster  rolls,  shall  be  transmitted  by  the  mustering 
officer  to  the  Department  of  War  as  speedily  as  the  distance  of  the 
place  and  muster  will  admit.  Any  officer  who  knowingly  makes  a 
false  muster  of  man  or  animal,  or  who  signs  or  directs  or  allows 
the  signing  of  any  muster  roll  knowing  the  same  to  contain  a 
false  muster  or  false  statement  as  to  the  absence  or  pay  of  an  officer 
or  soldier,  or  who  wrongfully  takes  money  or  other  consideration 
on  mustering  in  a  regiment,  company,  or  other  organization,  or  on 
signing  muster  rolls,  or  who  knowingly  musters  as  an  officer  or  sol- 
dier a  person  who  is  not  such  officer  or  soldier,  shall  be  dismissed 
from  the  service  and  suffer  such  other  punishment  as  a  court-mar- 
tial may  direct. 

Articles  of  War  5,  6,  12-14.  Act  April  10,  1806,  c  20,  arts.  13-17,  2  Stat 
361,  362.    Act  Aug,  29,  1916,  c.  418,  §  3,  39  Stat 

Notes  of  Deoisions 

Master  roll  as  evidence^— A  copy  of  rolled  therein  is  a  United  States  soldier. 
a  copy  of  a  muster  roll  is  not  compe-  People  v.  Riley  (1860)  15  Cal.  48. 
tent  evidence  to  show  that  a  man  en- 
Art.  57.  False  returns;  omission  to  render  returns.  Every  of- 
ficer commanding  a  regiment,  an  independent  troop,  battery,  or 
company,  or  a  garrison,  shall,  in  the  beginning  of  every  month, 
transmit  through  the  proper  channels,  to  the  Department  of  War, 

(8975) 
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an  exact  return  of  the  same,  specifying  the  names  of  the  officers 
then  absent  from  their  posts,  with  the  reasons  for  and  the  time 
of  their  absence.  Every  officer  whose  duty  it  is  to  render  to  the 
War  Department  or  other  superior  authority  a  return  of  the  state 
of  the  troops  under  his  command,  or  of  the  arms,  ammunitions, 
clothing,  funds,  or  other  property  thereunto  belonging,  who  know- 
ingly makes  a  false  return  thereof  shall  be  dismissed  from  the  serv- 
ice and  suffer  such  other  punishment  as  a  court-martial  may  direct. 
And  any  officer  who,  through  neglect  or  design,  omits  to  render 
such  return  shall  be  punished  as  a  court-martial  may  direct. 

Articles  of  War  7,  8.    Act  April  10,  1806,  c.  20,  arts.  18,  19,  2  Stat.  362. 
Act  Aug.  29,  1916,  c.  418,  §  3,  39  Stat. 

B.  DESERTION— ABSENCE  WITHOUT  LEAVE 

Art.  58.  Desertion.  Any  person  subject  to  military  law  who 
deserts  or  attempts  to  desert  the  service  of  the  United  States  shall, 
if  the  offense  be  committed  in  time  of  war,  suffer  death  or  such  other 
punishment  as  a  court-martial  may  direct,  and,  if  the  offense  be 
committed  at  any  other  time,  any  punishment,  excepting  death, 
that  a  court-martial  may  direct. 

Article  of  War  47.     Act  April  10,  1806,  c.  20,  art  20,  2  Stat  362.     Act 

May  29,  1830,  c  183,  4  Stat  418.     Act  Aug.  29,  1916,  c.  418,  §  3,  39  Stat 

Provisions  for  the  arrest  of  deserters  by  civil  officers  were  made  by  Act 

June  16,  1890,  c.  426,  §  3,  and  Act  June  18,  1898,  c.  469,  §  6,  ante,  §§  2296, 

2297. 

Besides  the  other  penalties  incurred  a  deserter  forfeits  all  right  to  i>ension,  by 
a  provision  of  Act  AprU  26,  1898,  c.  191,  |  6,  ante,  |  2299. 

AH  persons  who  deserted  the  military  or  naval  service  of  the  United 
States  during  the  rebellion  were  deprived  of  their  right  of  citizenship,  or  their 
right  to  become  citizens,  and  are  made  incapable  of  holding  any  office  of  trust 
or  profit  under  the  United  States,  by  R.  S.  §  1996,  post,  §  3952 ;  certain  sol- 
diers and  sailors  were  excepted  from  the  provisions  of  said  section  by  R.  S.  | 
1997,  post,  §  3953 ;  and  all  persons  who  hereafter  desert,  etc.,  were  to  be  sub- 
ject to  the  penalties  provided  by  said  section  1996,  by  R.  S.  §  1998,  post,  § 
3954. 

Provisions  for  removal  from  record  of  the  charge  of  desertion  against  certain 
soldiers  of  the  Civil  War  and  the  Mexican  War  were  made  by  Act  March 
2, 1889,  c.  390,  ante,  §S  2300-2307. 

Notes  of  Deoisions 

Natore  of  offense  in  generals— Deser-  Zulich  (1862)  29  N.  J.  Law  (5  Dutch.) 

tion   from   the   army  is  not  a   felony  409. 

rendering  the  offender  amenable  to  any  Enlistment  of  minor,  see  notes  to  | 

civil  jurisdiction.     Trask  v.  Payne  (N.  1885,  ante. 

T.  1865)  43  Barb.  569.  ^  ^     ,  .         ,.  ^         v.         ^  , 

Actual    service^— Under    this    article. 

Duly  enlisted.— Every  one  connected  either  receipt  of  pay  or  enlistment  de- 

with  the  military  or  naval  service  of  termines  the  status,  and  after  enlist- 

the  United  States  is  amenable  to  the  ment  the  party   becomes  amenable  to 

jurisdiction    which   Congress   has   ere-  mUitary   jurisdiction,   although   no   ac- 

ated   for   their   government,   and   sur-  tual  service   may   have  been  rendered 

renders  his   right  to  be  tried  by   the  and  no  pay  received.    U.  S.  v.  Grimley 

civU  courts.     If,   however,  an   aUeged  (i890)  11  Sup.  Ct  54,  56,  137   U.  S. 

deserter  was  not  ever  duly  enlisted  in  147^  34  l^  Ed.  636. 
the   United   States   service,   he   is   not 

amenable  to  the  jurisdiction  of  a  court-  Absence   without    leaver— Absence  of 

martial.     In  re  Davison   (0.  0.  1884)  a  soldier  without  leave  is  not  desertion, 

21  Fed.  618,  619.  unless  an  intention  not  to  return  to  the 

A  person  whose  enlistment  into  the  service   be   shown.     Town   of  Hanson 

United  States  service  was  void  or  ille-  v.  Town  of  South  Scituate  (1874)  115 

gal   cannot   commit   the   crime   of   de-  Mass.  336. 

eertion.    In  re  Davison  (C.  C.  1884)  21         Desertion  by  minorw^See  notes  to  § 

Fed.  618;  In  re  Baker  (R.  I.  1885)  23  1885   ante 
Fed.  30;   U.  S.  v.  Wright  (C.  C.  1862)  -,  '^  ,*  *       s     ■«!        ui       a 

Fed.  Cas.  No.  16,778.  Forfeiture  of  citizenship^— See  notes 

But  the  question  of  the  legality  of  an      *^  ^  ^^^^*  P®*^ 
enlistment  is  one  for  a  United  States,         Arrest  and  confinement  of  deserter^— 
and  not  for  a  state,  court.     State  t«      See  notes  to  f  2296,  ante. 
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Jirisflietioii       %f      court-martialw— A  sertion,  a  dvil  court  will  not  interfere 

court-martial  has  exclusive  jurisdiction  with  such  a  prosecution  by  a  military 

to  try  a  party  duly  enlisted  in  the  ar-  tribunal   before   that   court  has   acted 

my  for  the  military  offense  of  deser-  on  and  decided  the  case.     In  re  Cad- 

tion.     In   re   White    (O.   O.   1883)   17  wallader  (O.  O.  1904)  127  Fed.  881. 

Fed.  723.     And  it  is  incompetent  for  Evldenoe.— An   entry  on   the   muster 

a  state  court  op  judge,  by  a  writ  of  roll    of    a    company    that    a    member 

habeas  corpus,  to  take  out  of  the  hands  thereof  has  deserted  is  not  conclusiye 

of  an  officer  a  person  held  by  the  offi-  of  the  truth  of  the  charge.     And  in- 

cer,    under    authority    of    the    United  dorsements   made   on   a   certificate   of 

States,  as  a  deserter  from  the  army,  discharge  of  a  soldier  without  his  con- 

whether  such  person  was  detained  by  sent,  stating  that  he  had  deserted,  will 

judicial  process  or  simply  by  authority  not  affect  its  admissibility  to  prove  that 

of  law.    In  re  Hopson  (N.  Y.  1863)  40  he   was  honorably   discharged.     Town 

Barb.  34.  of  Hanson  v.  Town  of  South  Sdtuate 

A  deserter  from  the  army,  who  has  (1874)  115  Mass.  336. 

never  been  discharged  from  the  serv-  Cited    without    definite    application, 

ice,  is  still  subject  to  the  jurisdiction  Kurtz  v.  Moffitt  (1885)  6  Sup.  Ct  148, 

of  a  miUtapy  tribunal,  so  that,  though  149,  153,  115  U.  S.  487,  29  L.  Ed.  458; 

he  may  plead  the  statute  of  limitations  U.   S.  v.  Clark  (C.  0.  1887)  31  Fed. 

as  a  defense  to  a  prosecution  for  de-  710,  714. 

Art.  59.  Advising  or  aiding  another  to  desert.  Any  person  sub- 
ject to  military  law  who  advises  or  persuades  or  knowingly  assists 
another  to  desert  the  service  of  the  United  States  shall,  if  the  of- 
fense be  committed  in  time  of  war,  suffer  death,  or  such  other 
punishment  as  a  court-martial  may  direct,  and,  if  the  offense  be 
committed  at  any  other  time,  any  punishment,  excepting  death,  that 
a  court-martial  may  direct. 

Article  of  War  61.     Act  April  10,  1806,  c.  20,  art  23,  2  Stat  362.     Act 
May  29,  1830,  c.  183,  4  Stat  418.     Act  Aug.  29,  1916,  c.  418,  f  3,  39  Stat 

Cited  without  definite  application, 
U.  S.  V.  Clark  (O.  C.  1887)  31  Fed. 
710,  714. 

Art.  60.  Entertaining  a  deserter.  Any  officer  who,  after  hav- 
ing discovered  that  a  soldier  in  his  command  is  a  deserter  from  the 
military  or  naval  service  or  from  the  Marine  Corps,  retains  such 
deserter  in  his  command  without  informing  superior  authority  or 
the  commander  of  the  organization  to  which  the  deserter  belongs, 
shall  be  punished  as  a  court-martial  may  direct. 

Article  of  War  50.     Act  April  10,  1806,  c.  20,  art  22,  2  Stat     Act  Aug. 
29,  1916,  c.  418,  f  3,  39  Stat 

Art.  61.  Absence  without  leave.  Any  person  subject  to  mili- 
tary law  who  fails  to  repair  at  the  fixed  time  to  the  properly  ap- 
pointed place  of  duty,  or  goes  from  the  same  without  proper  leave, 
or  absents  himself  from  his  command,  guard,  quarters,  station,  or 
camp  without  proper  leave,  shall  be  punished  as  a  court-martial 
may  direct. 

Articles  of  War  32-34.    Act  April  10,  1806,  c.  20,  arts.  21,  41,  44,  2  Stat 
865.    Act  Aug.  29,  1916,  c.  418,  §  3,  39  Stat 

Notes  of  Deoisions 

Deduction  of  reward  from  pay.— The  absence  without  leave,  cannot  lawfully 

amount  of  the  reward  paid  for  the  ap-  be  stopped  against  his  pay  in  a  case 

prehension  of  a  deserter,  who  upon  trial  where  the  sentence  of  the  court  does 

by   a   court-martial   for  desertion  has  not  impose  such  stoppage.     (1880)  16 

been  convicted  only  of  the  offense  of  Op.  Atty.  Gen.  474. 

O.     DISRESPECT— INSUBORDINATION— MUTINY 

Art.  62.  Disrespect  toward  the  President,  Vice  President,  Con- 
gress, Secretary  of  War,  governors,  legislatures.  Any  officer  who 
uses  contemptuous  or  disrespectful  words  against  the  President, 
Vice  President,  the  Congress  of  the  United  States,  the  Secretary 
of  War,  or  the  governor  or  legislature  of  any  State,  Territory,  or 
other  possession  of  the  United  States  in  which  he  is  quartered  shall 
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be  dismissed  from  the  service  or  suffer  such  other  punishment  as 
a  court-martial  may  direct.    Any  other  person  subject  to  military    . 
law  who  so  offends  shall  be  punished  as  a  court-martial  may  direct. 
Article  of  War  19.     Act  April  10,  1806,  c.  20,  art  6,  2  Stat  360.     Act 
Aug.  29,  1916.  c.  418,  f  3,  39  Stat 

Art.  63.  Disrespect  toward  superior  officer.  Any  person  sub- 
ject to  military  law  who  behaves  himself  with  disrespect  toward 
his  superior  officer  shall  be  punished  as  a  court-martial  may  direct. 
Article  of  War  20.     Act  April  10,  1806,  c  20,  art  6,  2  Stat  860.     Act 

Aug.  29.  1916,  c.  418,  f  3,  39  Stat 

Art.  64.  Assaulting  or  willfully  disobeying  superior  officer. 
Any  person  subject  to  military  law  who,  on  any  pretense  whatso- 
ever, strikes  his  superior  officer  or  draws  or  lifts  up  any  weapon 
or  offers  any  violence  against  him,  being  in  the  execution  of  his 
office,  or  willfully  disobeys  any  lawful  command  of  his  superior 
officer,  shall  suffer  death  or  such  other  punishment  as  a  court- 
martial  may  direct. 

Article  of  War  21.     Act  April  10,  1806,  c  20,  art  9,  2  Stat  361.     Act 

Aug.  29,  1916,  c.  418,  f  3,  39  Stat 

Cited  without  definite  application, 
U.  S.  V.  Clark  (O.  C.  1887)  31  Fed. 
710,  714. 

Art.  65.  Insubordinate  conduct  toward  noncommissioned  offi- 
cer. Any  soldier  who  strikes  or  assaults,  or  who  attempts  or 
threatens  to  strike  or  assault,  or  willfully  disobeys  the  lawful  order 
of  a  noncommissioned  officer  while  in  the  execution  of  his  office, 
or  uses  threatening  or  insulting  language,  or  behaves  in  an  insub- 
ordinate or  disrespectful  manner  toward  a  noncommissioned  officer 
while  in  the  execution  of  his  office,  shall  be  punished  as  a  court- 
martial  may  direct. 

Act  Aug.  29,  1916,  c.  418,  |  3,  39  Stat 

Art.  66.  Mutiny  or  sedition.  Any  person  subject  to  military 
law  who  attempts  to  create  or  who  begins,  excites,  causes,  or  joins 
in  any  mutiny  or  sedition  in  any  company,  party,  post,  camp,  de- 
tachment, guard,  or  other  command  shall  suffer  death  or  such  other 
punishment  as  a  court-martial  may  direct. 

Article  of  War  22.     Act  April  10,  1806,  c  20,  art  7,  2  Stat  360.     Act 

Aug.  29,  1916,  c  418,  S  3,  39  Stab 

Nt>tes  of  Deoisiona 

Minors.— Since  a  minor's  contract  of  avoided.  In  re  Dew  (Mass.  1862)  25 
enlistment  is  voidable  only,  the  minor      Law  Rep.  538. 

may  be  tried  on  a  charge  of  mutiny,         Cited     witliout    definite    applioation, 
preferred  before  the  contract  had  been      U.  S.  v.  Clark   (C.  O.  1887)  31  Fed. 

710,  714. 

Art.  67.  Failure  to  suppress  mutiny  or  sedition.  Any  officer 
or  soldier  who,  being  present  at  any  mutiny  or  sedition,  does  not 
use  his  utmost  endeavor  to  suppress  the  same,  or  knowing  or  hav- 
ing reason  to  believe  that  a  mutiny  or  sedition  is  to  take  place, 
does  not  without  delay  give  information  thereof  to  his  command- 
ing officer  shall  suffer  death  or  such  other  punishment  as  a  court- 
martial  may  direct. 

Article  of  War  23.     Act  April  10,  1806,  c  20,  art  8,  2  Stat  360.     Act 
Aug,  29,  1916,  c.  418,  §  3,  39  Stat 

Cited  witliout  definite  appiication, 
U.  S.  V.  Clark  (O.  0.  1887)  31  Fed. 
710,  714. 

Art.  68.  Quarrels;  frays;  disorders.  All  officers  and  noncom- 
missioned officers  have  power  to  part  and  quell  all  quarrels,  frays, 
and  disorders  among  persons  subject  to  military  law  and  to  order 
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officers  who  take  part  in  the  same  into  arrest,  and  other  persons 
subject  to  military  law  who  take  part  in  the  same  into  arrest  or 
confinement,  as  circumstances  may  require,  until  their  proper  su- 
perior officer  is  acquainted  therewith.  And  whosoever,  being  so 
ordered,  refuses  to  obey  such  officer  or  noncommissioned  officer 
or  draws  a  weapon  upon  or  otherwise  threatens  or  does  violence 
to  him  shall  be  punished  as  a  court-martial  may  direct. 

Article  of  War  24.     Act  April  10,  1806,  c  20,  art  27,  2  Stat  363.     Act 
Aug.  29,  1916,  c  418,  §  3,  39  Stat 

D.    ARREST;    CONFINEMENT 

Art,  69.  Arrest  or  confinement  of  accused  persons.  An  officer 
charged  with  crime  or  with  a  serious  offense  under  these  articles 
shall  be  placed  in  arrest  by  the  commanding  officer,  and  in  excep- 
tional cases  an  officer  so  charged  may  be  placed  in  confinement 
by  the  same  authority.  A  soldier  charged  with  crime  or  with  a 
serious  offense  under  these  articles  shall  be  placed  in  confine- 
ment, and  when  charged  with  a  minor  offense  he  may  be  placed 
in  arrest.  Any  other  person  subject  to  military  law  charged  with 
crime  or  with  a  serious  offense  under  these  articles  shall  be  placed 
in  confinement  or  in  arrest,  as  circumstances  may  require;  and 
when  charged  with  a  minor  offense  such  person  may  be  placed 
in  arrest.  Any  person  placed  in  arrest  under  the  provisions  of 
this  article  shall  thereby  be  restricted  to  his  barracks,  quarters,  or 
tent,  unless  such  limits  shall  be  enlarged  by  proper  authority.  Any 
officer  who  breaks  his  arrest  or  who  escapes  from  confinement 
before  he  is  set  at  liberty  by  proper  authority  shall  be  dismissed 
from  the  service  or  suffer  such  other  punishment  as  a  court-martial 
may  direct;  and  any  other  person  subject  to  military  law  who 
escapes  from  confinement  or  who  breaks  his  arrest  before  he  is 
set  at  liberty  by  proper  authority  shall  be  punished  as  a  court- 
martial  may  direct. 

Articles  of  War  66,  66.     Act  April  10,  1806,  c  20,  arts.  77,  78,  2  Stat 
868,  369.    Act  Aug.  29,  1916,  c  418,  f  3,  39  Stat 

Notes  of  Deeisions 

Trial  after  expiration  of  term  of  en-         Retired   offlcers.— iUnder   this   article 

listment.— A  soldier,  if  arrested  before  a  retired  officer  may  be  arrested  and 

the   expiration   of  his   term  of  enlist-  tried  by  court-martial.     Glosson  v.  XJ. 

ment,  may  be  held  for  trial  thereafter  S.  (1896)  7  App.  D.  C.  460. 
by  military  authority.    In  re  Bird  (D, 
C.  1871)  Fed.  Gas.  No.  1,428. 

Art.  70.  Investigation  of  and.  action  upon  charges.  No  person 
put  in  arrest  shall  be  continued  in  confinement  more  than  eight 
days,  or  until  such  time  as  a  court-martial  can  be  assembled. 
When  any  person  is  put  in  arrest  for  the  purpose  of  trial,  except 
at  remote  military  posts  or  stations,  the  officer  by  whose  order  he 
is  arrested  shall  see  that  a  copy  of  the  charges  on  which  he  is  to  be 
tried  is  served  upon  him  within  eight  days  after  his  arrest,  and 
that  he  is  brought  to  trial  within  ten  days  thereafter,  unless  the 
necessities  of  the  service  prevent  such  trial;  and  then  he  shall 
be  brought  to  trial  within  thirty  days  after  the  expiration  of  said 
ten  days.  If  a  copy  of  the  charges  be  not  served,  or  the  arrested 
person  be  not  brought  to  trial,  as  herein  required,  the  arrest  shall 
cease.  But  persons  released  from  arrest,  under  the  provisions  of 
this  article,  may  be  tried,  whenever  the  exigencies  of  the  service 
shall  permit,  within  twelve  months  after  such  release  from  arrest : 
Provided,  That  in  time  of  peace  no  person  shall,  against  his  objec- 
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tion,  be  brought  to  trial  before  a  general  court-martial  within  a 

period  of  five  days  subsequent  to  the  service  of  charges  upon  him. 

Articles  of  War  70,  71.     Act  April  10,  1806,  c  20,  art  78,  2  Stat  369. 

Act  July  17,  1862,  c  200,  f  11,  12  Stat  595.    Act  Aug,  29,  1916,  c  418,  i 

8,  39  Stat 

Notes  of  Decdsions 

Construction    in    generalwTbis    sec-  without  descriptive  designation  of  the 

tion  applies  solely  to  coniiuement  pre-  quality    of    the   imputed    criminal   act, 

liminary  to  trial.    In  re  Corbett  (D.  0.  provided  it  appear  that  the  facts  al- 

1877)  Fed.  Cas.  No.  3,219.  leged    and    proved    constitute,   in    any 

MnfiAA     A    o^..f^»/.^    ^^,.A^^^A    Kw    •       point    of    vlcw,    the    offense    charged. 
Notloo.--A    sentence    rendered   by    a       ^g^^^  ^  q     ^^^     q       q^^ 

court-martial     against     an     individual  ^       ^          ^        ^ 

without  notice  is  void.    Meade  v.  Dep-  —  Joinder-— There  is  no  objection 

uty  Marshal    (O,  C.  1815)    Fed.   Cas.  to  the  joinder  of  separate  and  incon- 

No.  9,372.  gruous  charges  in  the  same  prosecution 

Speolfloatlon   of  charges^As  to  the  ^^.t?'"^  iJ  court-martial,  as  such  is  per- 

•     -i.        J          .  .        ^  j.^     \.  nutted  by  military  usage  and  procedure, 

perspicuity  and  precision  of  the  charg-  .-  '  "   22  0nAttvQ^^eiRQ 

es,  if  the  description  of  the  offense  is  ^^^^^  ^^  ^^'  ^^^'  "^  ^^' 

sufficiently  clecrr  to  inform  the  accused  -— *  Amendments— The  charges  cannot 

of  the  military  offense  for  which  he  is  be  so  amended  after  arraignment  as  to 

to  be  tried,  and  to  enable  him  to  pre-  entirely  obliterate  the  original  specifi- 

pare     his     defense,     it    is     sufficient  cations,  and  insert  new  ones,  describing 

(1819)  1  Op.  Atty.  Gen.  294.    A  fepecifl-  wholly    different    offenses.      Ex    parte 

cation  is   good,   and  will   support   the  Henderson  (O.  O.  1878)  Fed.  Cas.  No. 

finding  and  sentence  upon  it,  with  or  6,349. 

Art.  71.  Refusal  to  receive  and  keep  prisoners.  No  provost 
marshal  or  commander  of  a  guard  shall  refuse  to  receive  or  keep 
any  prisoner  committed  to  his  charge  by  an  officer  belonging  to 
the  forces  of  the  United  States,  provided  the  officer  committing 
shall,  at  the  time,  deliver  an  account  in  writing,  signed  by  himself, 
of  the  crime  or  offense  charged  against  the  prisoner.  Any  officer  or 
soldier  so  refusing  shall  be  punished  as  a  court-martial  may  direct. 
Article  of  War  67.    Act  April  10,  1806,  c  20,  art  80,  2  Stat  869.    Act 

Aug.  29,  1916,  c  418,  §  3,  39  Stat 

Art.  72.  Report  of  prisoners  received.  Every  commander  of  a 
guard  to  whose  charge  a  prisoner  is  committed  shall,  within  twen- 
ty-four hours  after  such  confinement,  or  as  soon  as  he  is  relieved 
from  his  guard,  report  in  writing  to  the  commanding  officer  the 
name  of  such  prisoner,  the  offense  charged  against  him,  and  the 
name  of  the  officer  committing  him ;  and  if  he  fails  to  mak^  such 
report  he  shall  be  punished  as  a  court-martial  may  direct. 

Article  of  War  68.     Act  April  10,  1806,  c  20,  art  82,  2  Stat  369.    Act 

Aug.  29,  1916,  c.  418,  f  3,  39  Stat 

Art.  73.    Releasing   prisoner   without   proper   authority.    Any 

person  subject  to  military  law  who,  without  proper  authority,  re- 
leases any  prisoner  duly  committed  to  his  charge,  or  who  through 
neglect  or  design  suffers  any  prisoner  so  committed  to  escape, 
shall  be  punished  as  a  court-martial  may  direct. 

Article  of  War  69.     Act  April  10,  1806,  c.  20,  art  81,  2  Stat  369.    Act 
Aug.  29,  1916,  c.  418,  §  3,  39  Stat 

Cited  without  definite  applloation, 
TJ.  S.  V.  Clark  (C.  0. 1887)  31  Fed.  710, 
714. 

-  Art.  74.  Delivery  of  offenders  to  civil  authorities.  When  any 
person  subject  to  military  law,  except  one  who  is  held  by  the  mili- 
tary authorities  to  answer,  or  who  is  awaiting  trial  or  result  of 
trial,  or  who  is  undergoing  sentence  for  a  crime  or  offense  punish- 
able under  these  articles,  i^  accused  of  a  crime  or  offense  commit- 
ted within  the  geographical  limits  of  the  States  of  the  Union  and 
the  District  of  Columbia,  and  punishable  by  the  laws  of  the  land, 
the  commanding  officer  is  required,  except  in  time  of  war,  upon 
(3980) 
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application  duly  made,  to  use  his  utmost  endeavor  to  deliver  over 
such  accused  person  to  the  civil  authorities,  or  to  aid  the  officers 
of  justice  in  apprehending  and  securing  him,  in  order  that  he  may 
be  brought  to  trial.  Any  commanding  officer  who  upon  such  ap- 
plication refuses  or  willfully  neglects,  except  in  time  of  war,  to 
deliver  over  such  accused  persons  to  the  civil  authorities  or  to 
aid  the  officers  of  justice  in  apprehending  and  securing  him  shall 
be  dismissed  from  the  service  or  suffer  such  other  punishment  as 
a  court-martial  may  direct. 

When,  under  the  provisions  of  this  article,  delivery  is  made  to 
the  civil  authorities  of  an  offender  undergoing  sentence  of  a  court- 
martial,  such  delivery,  if  followed  by  conviction,  shall  be  held  to 
interrupt  the  execution  of  the  sentence  of  the  court-martial,  and  the 
offender  shall  be  returned  to  military  custody,  after  havinj§^  an- 
swered to  the  civil  authorities  for  his  offense,  for  the  completion 
of  the  said  court-martial  sentence. 

Article  of  War  50.     Act  April  10,  1806,  c.  20,  art  33,  2  Stat  364.     Act 

March  3,  1863,  c.  75,  S  30,  12  Stat.  736.     Act  Aug,  29.  1916,  c.  418,  {  3, 

39  Stat 

Notes  of  Deoisions 

Operatioi  on  civil  and  orimlnai  iaws 
in  generals— The  articles  of  war  do  not 
take  the  place  and  cannot  aerye  to  su- 
persede the  dvil  or  criminal  laws,  and 
this  fact  is  recognized  by  this  section. 
In  re  Kelly  (C.  0.  1895)  71  Fed.  545, 
653. 

This  section  is  a  distinct  recogni- 
tion by  Congress  of  the  general  juris- 
diction in  time  of  peace  of  the  civil 
courts  of  the  states  over  persons  in 
the  United  States  military  service  ac- 
cused of  offenses  against  citizens  of  the 
state.  U.  S.  V.  Lewis  (C.  O.  1904) 
129  Fed.  823  (affirmed  [1906]  26  Sup. 
Ct  229,  200  U.  S.  1,  50  L.  Ed.  343). 

Jurisdiction  of  civil  courts.— In  time 
of  war,  all  offenses  committed  by  sol- 
diers are  cognizable  by  courts-martial 
or  military  commissions.  If  the  civil 
courts,  in  time  of  war,  try  and  punish 
such  offenders,  it  is  because  they  are 
permitted  to  do  so  as  a  matter  of  com- 
ity or  expediency.  Ex  parte  Bright 
(1874)  1  Utah,  145.  But  see  Govern- 
ment V.  McGregory  (1780)  14  Mass. 
499,  holding  that  prisoners  of  war  are 
amenable  for  offenses  malum  in  se,  and 
may  be  tried  by  the  ordinary  tribunals 
in  the  country  in  which  the  crime  is 
committed;  and  this  though  they  may 
also  be  triable  by  courts-martial,  and 
People  V.  Gardiner  (N.  Y.  1865)  6 
Parker,  Or.  R.  143,  holding  that  a  court 
of  oyer  and  terminer  had  jurisdiction 
to  try  an  cases  of  murder  committed 
within  the  county,  and  that  a  murder 
committed  by  a  soldier  in  the  military 
service  of  the  United  States,  in  time 
of  war,  insurrection,  or  rebellion,  form- 
ed no  exception. 

Where  a  soldier,  while  on  duty  in 
1882  at  a  jail,  maliciously  attempted  to 


kill  a  prisoner,  and  was  by  the  author- 
ity of  the  United  States  confined  there, 
and  no  application  was  made  for  the 
delivery  of  the  soldiers  to  the  dvil  au- 
thorities, but  he  was  tried  by  a  general 
court-martial  and  sentenced  to  be  im- 
prisoned in  the  penitentiary  for  eight 
years  and  to  be  dishonorably  discharged 
from  the  service,  with  forfeiture  of  his 
pay,  this  article  was  held  to  have  no 
application.  Ex  parte  Mason  (1881) 
105  U.  S.  696,  26  L.  Ed.  1213. 

Laws  of  the  iand.— A  city  ordinance 
is  within  the  expression  "laws  of  the 
land,'*  as  used  in  this  section,  and  a 
soldier  violating  such  an  ordinance  and 
escaping  to  a  military  reservation 
should  be  delivered  on  demand  to  the 
civil  authorities  for  triaL  (1894)  21 
Op.  Atty.  Gen.  88. 

Delivery   to  civil   magistnates.— This 

section  does  require  that  a  private, 
committing  murder  in  Cuba  subsequent 
to  the  treaty  of  peace  with  Spain,  be 
delivered  to  the  Cuban  courts,  but  it  is 
nevertheless  proper  to  permit  such 
courts  to  try  him.  (1900)  23  Op.  Atty. 
Gen.  120. 

Demand  for-— A  demand  by  a  civil 
magistrate,  stating  that  certain  officers, 
naming  them,  "are  charged  on  oath  be- 
fore me  with  having  violated  the  known 
laws  of  the  land,  and  especially  of  the 
state  of  New  Jersey,"  etc.,  held  not 
sufficiently  specific,  and  ought  not  to  be 
acceded  to,  under  this  section.  (1825) 
2  Op.  Atty.  Gen.  11. 

Cited  without  definite  application, 
Franklin  v.  U.  S.  (1910)  30  Sup.  Ct 
434,  436,  216  U.  S.  559,  54  L.  Ed.  615; 
NeaU  V.  U.  S.  (1902)  118  Fed.  699,  705, 
56  0.  C.  A.  31. 


E.  WAK   OFFENSES 

Art,  75.  Misbehavior  before  the  enemy.  Any  officer  or  soldier 
who  misbehaves  himself  before  the  enemy,  runs  away,  or  shame- 
fully abandons  or  delivers  up  any  fort,  post,  camp,  guard,  or  oth- 
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er  command  which  it  is  his  duty  to  defend,  or  speaks  words  in- 
ducing others  to  do  the  like,  or  casts  away  his  arms  or  ammuni- 
tion, or  quits  his  post  or  colors  to  plunder  or  pillage,  or  by  any 
means  whatsoever  occasions  false  alarms  in  camp,  garrison,  or 
quarters,  shall  suffer  death  or  such  other  punishment  as  a  court- 
martial  may  direct. 

Articles  of  War  41,  42.  Act  AprU  10.  1806.  c.  20,  arts.  49,  62,  2  Stat  865, 
366.     Act  Aug.  29,  1916,  c.  418,  §  3,  39  Stat 

Cited    without    definite    application, 

U.  S.  V.  Clark  (C.  C.  1887)   31  Fed. 
710.  714. 

Art.  76.  Subordinates  compelling  commander  to  surrender.  If 
any  commander  of  any  garrison,  fort,  post,  camp,  guard,  or  other 
comihand  is  compelled,  by  the  officers  or  soldiers  under  his  com- 
mand, to  give  it  up  to  the  enemy  or  to  abandon  it,  the  officers  or 
soldiers  so  offending  shall  suffer  death  or  such  other  punishment 
as  a  court-martial  may  direct. 

Article  of  War  43.  Act  April  10,  1806,  c.  20,  art  69,  2  Stat  366.  Act 
Aug.  29,  1916,  c.  418,  §  3,  39  Stat 

Cited  witliout  definite  appiicatlon, 
U.  S.  V.  Clark  (C.  O.  1887)  31  Fed. 
710,  714. 

Art.  77.  Improper  use  of  countersign.  Any  person  subject  to 
military  law  who  makes  known  the  parole  or  countersign  to  any 
person  not  entitled  to  receive  it  according  to  the  rules  and  disci- 
pline of  war,  or  gives  a  parole  or  countersign  different  from  that 
which  he  received,  shall,  if  the  offense  be  committed  in  time  of  war, 
suffer  death  or  such  other  punishment  as  a  court-martial  may  di- 
rect. 

Article  of  War  44.  Act  April  10,  1806,  c  20,  art  63,  2  Stat  366.  Act 
Aug.  29,  1916,  c  418,  §  3,  39  Stat 

Cited  without  definite  application, 
U.  S.  V.  Clark  (C.  C.  1887)  31  Fed. 
710,  714. 

Art  78.  Forcing  a  safeguard.  Any  person  subject  to  military 
law  who,  in  time  of  war,  forces  a  safeguard  shall  suffer  death 
or  such  other  punishment  as  a  court-martial  may  direct. 

Article  of  War  57.  Act  April  10,  1806,  c.  20,  art  55,  2  Stot.  366.  Act 
July  13,  1861,  c.  3,  §  6,  12  Stat  257.  Act  July  31,  1861,  c.  32.  12  Stat  284. 
Act  Feb.  13,  1862,  c.  25,  f  5,  12  Stat  340.  Act  Aug.  29,  1916,  c.  418,  {  3, 
39  Stat 

Cited  witliout  definite  application, 
U.  S.  V.  Clark  (C.  C.  1887)  31  Fed. 
710,  714. 

Art.  79.  Captured  property  to  be  secured  for  public  service. 
All  public  property  taken  from  the  enemy  is  the  property  of  the 
United  States  and  shall  be  secured  for  the  service  of  the  United 
States,  and  any  person  subject  to  military  law  who  neglects  to 
secure  such  property  or  is  guilty  of  wrongful  appropriation  thereof 
shall  be  punished  as  a  court-martial  may  direct. 

Article  of  War  9.  Act  April  10,  1806,  c.  20,  art  58,  2  Stat  366.  Act 
Aug.  29,  1916,  c  418,  §  3,  39  Stat 

Art.  80.  Dealing  in  captured  or  abandoned  property.  Any 
person  subject  to  military  law  who  buys,  sells,  trades,  or  in  any 
way  deals  in  or  disposes  of  captured  or  abandoned  property,  where- 
by he  shall  receive  or  expect  any  profit,  benefit,  or  advantage  to 
himself  or  to  any  other  person  directly  or  indirectly  connected  with 
himself,  or  who  fails  whenever  such  property  comes  into  his  pos- 
session or  custody  or  within  his  control  to  give  notice  thereof  to 
the  proper  authority  and  to  turn  over  such  property  to  the  proper 
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authority  without  delay,  shall,  on  conviction  thereof,  be  punished 
by  fine  or  imprisonment,  or  by  such  other  punishment  as  a  court- 
martial,  military  commission,  or  other  military  tribunal  may  ad- 
judge, or  by  any  or  all  of  said  penalties. 
Act  Aug.  29,  1916,  c.  418,  §  3,  39  Stat 

Art.  81.  Relieving,  corresponding  with,  or  aiding  the  enemy> 
Whosoever  relieves  the  enemy  with  arms,  ammunition,  supplies, 
money,  or  other  thing,  or  knowingly  harbors  or  protects  or  holds 
correspondence  with  or  gives  intelligence  to  the  enemy,  either  di- 
rectly or  indirectly,  shall  suffer  death,  or  such  other  punishment 
as  a  court-martial  or  military  commission  may  direct. 

ArtideB  of  War  45,  46.  Act  April  10,  1806,  c  20,  arts.  56,  57,  2  Stat 
366.    Act  Aug.  29,  1916,  c.  418,  §  3,  39  Stat 

Notes  of  Deoisions 

War-— When  Indian  tribes  were  car-  tify    the    enforcement   of    this    article 

Tying  on  a  system  of  attacks  upon  the  against    persons    found    relieving    the 

property  or  persons,  or  both,  of  the  enemy   with   ammunition,   etc     (1871) 

settlers  upon  our  frontiers,  or  of  the  13  Qp,  Atty.  Gen.  470. 
travelers    across    our   territories,    and 

the  troops  of  the  United  States  wei'e  Cited    without    definite    ap0lioation, 

engaged  in  repelling  such  attacks,  there  U.  S.  v.  Clark  (G.  G.  1887)  31  Fed.  710, 

was  war  in  such  a  sense  as  wOuld  jus-  714. 

Art.  82.  Spies.  Any  person  who  in  time  of  war  shall  be  found 
lurking  or  acting  as  a  spy  in  or  about  any  of  the  fortifications, 
posts,  quarters,  or  encampments  of  any  of  the  armies  of  the  United 
States,  or  elsewhere,  shall  be  tried  by  a  general  court-martial  or  by 
a  military  commission,  and  shall,  on  conviction  thereof,  suffer 
death. 

R.  S.  §  1343.  Act  April  10,  1806,  c.  20,  §  2,  2  Staf  371.  Act  Feb.  13, 
1862,  c.  25,  §  4, 12  Stat  340.  Act  March  3, 1863,  c.  75,  f  38, 12  Stat  737.  Act 
Aug.  29,  1916,  c.  418,  §  3,  39  Stat 

Cited  without  definite  appiioation, 
De  Arnaud  v.  U.  S.  (1891)  26  Ot  OL 
370. 

P.  MISCELLANEOUS  CRIMES  AND  OFFENSES 

Art  83.  Military  property;  willful  or  negligent  loss,  damage, 
or  wrongful  disposition  of.  Any  person  subject  to  military  law 
who  willfully,  or  through  neglect,  suffers  to  be  lost,  spoiled,  dam- 
aged, or  wrongfully  disposed  of,  any  military  property  belonging 
to  the  United  States  shall  make  good  the  loss  or  damage  and  suf- 
fer such  punishment  as  a  court-martial  may  direct. 

Article  of  War  15.     Act  April  10,  1806,  c.  20,  art  36,  2  Stat  364.     Act 

March  2,  1863,  c  67,  J  1,  12  Stat  696.    Act  Aug.  29,  1916,  c  418,  f  3,  39 

Stat 

Art.  84.  Waste  or  unlawful  disposition  of  military  property  is- 
sued to  soldiers.  Any  soldier  who  sells  or  wrongfully  disposes  of 
or  willfully  or  through  neglect  injures  or  loses  any  horse,  arms,  am- 
munition, accoutefments,  equipment,  clothing,  or  other  property 
issued  for  use  in  the  military  service,  shall  be  punished  as  a  court- 
martial  may  direct. 

Articles  of  War  16,  17.    Act  April  10,  1806,  c.  20,  arts.  37,  38,  2  Stat  364. 

Act  Feb.  8,  1815,  c.  38.  §  7,  3  Stat  204.    Act  July  27,  1892,  c.  272,  §  1,  27   ' 

Stot  277.    Act  Aug.  29,  1916,  c.  418,  J  3,  39  Stat 

Art.  85.  Drimk  on  duty.  Any  officer  who  is  found  drunk  on 
duty  shall,  if  the  offense  be  committed  in  time  of  war,  be  dismissed 
from  the  service  and  suffer  such  other  punishment  as  a  court-mar- 
tial may  direct ;  and  if  the  offense  be  committed  in  time  of  peace, 
he  shall  be  punished  as  a  court-martial  may  direct.    Any  person 
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subject  to  military  law,  except  an  officer,  who  is  found  drunk  on 
duty  shall  be  punished  as  a  court-martial  may  direct. 

Article  of  War  3a     Act  April  10,  1806,  c.  20,  art  45,  2  Stat  365.     Act 
Feb.  18,  1875,  c.  80,  S  1,  18  Stat  318.     Act  Feb.  27,  1877,  c  69,  t  1,  19 
.     Stat  244.    Act  Aug.  29,  1916,  c.  418,  {  3,  39  Stat 

Art.  86.  Misbehavior  of  sentinel.  Any  sentinel  who  is  found 
drunk  or  sleeping  upon  his  post,  or  who  leaves  it  before  he  is  reg- 
ularly relieved,  shall,  if  the  offense  be  committed  in  time  of  war, 
suffer  death  or  such  other  punishment  as  a  court-martial  may 
direct ;  and  if  the  offense  be  committed  in  time  of  peace,  he  shall 
suffer  any  punishment,  except  death,  that  a  court-martial  may  di- 
rect. 

Article  of  War  39.     Act  April  10,  1806,  c.  20,  art  46,  2  Stat  365.    Act 
Aug.  29,  1916,  c  418,  {  3,  39  Stat 

Cited  without  definite  applioatlon, 
U.  S.  V.  Clark  (C.  O.  1887)  31  Fed. 
710,  714. 

Art.  87.  Personal  interest  in  sale  of  provisions.  Any  officer 
commanding  in  any  garrison,  fort,  barracks,  camp,  or  other  place 
where  troops  of  the  United  States  may  be  serving  who,  for  his 
private  advantage,  lays  any  duty  or  imposition  upon  or  is  inter- 
ested in  the  sale  of  any  victuals  or  other  necessaries  of  life  brought 
into  such  garrison,  fort,  barracks,  camp,  or  other  place  for  the  use 
of  the  troops^  shall  be  dismissed  from  the  service  and  suffer  such 
other  punishment  as  a  court-martial  may  direct. 

Article  of  War  18.     Act  AprU  10,  1806,  c.  20,  art  31,  2  Stat  363.     Act 
Aug.  29,  1916,  c  418,  §  3,  39  Stat 

Notes  of  Deoisions 

Sale  of  olothlngwTlje  sale  of  military      as  provided  by  this  section.     U.  S.  v. 
clothing  issued  to  a  soldier  during  his      Michael   (D.  C.  1907)  153  Fed.  609. 
term  of  service  constitutes  an  offense         See,  also,  notes  to  §{  1973,  ante,  and 
against  the  military  law,  for  which  he      6941,  10199,  post 
may   be  punished  by   a  court-martial. 

Art.  88.  Intimidation  of  persons  bringing  provisions.  Any  per- 
son subject  to  military  law  who  abuses,  intimidates,  does  violence 
to,  or  wrongfully  interferes  with  any  person  bringing  provisions, 
supplies,  or  other  necessaries  to  the  camp,  garrison,  or  quarters  of 
the  forces  of  the  United  States  shall  suffer  such  punishment  as  a 
court-martial  may  direct. 

Article  of  War  88.     Act  April  10,  1806,  c  20,  art  51,  2  Stat  365.     Act 

Aug.  29,  1916,  c  418,  §  3,  39  Stat 

Cited    without    definite    application, 

U.  S.  V.  Clark  (O.  C.  1887)   31  Fed. 
710,  714. 

Art.  89.    Good  order  to  be  maintained  and  wrongs  redressed. 

All  persons  subject  to  military  law  are  to  behave  themselves  order- 
ly in  quarters,  garrison,  camp,  and  on  the  march ;  and  any  person 
subject  to  military  law  who  commits  any  waste  or  spoil,  or  will- 
fully destroys  any  property  whatsoever  (unless  by  order  of  his 
commanding  officer),  or  commits  any  kind  of  depredation  or  riot 
shall  be  punished  as  a  court-martial  may  direct.  Any  command- 
ing officer  who,  upon  complaint  made  to  him,  refuses  or  omits  to  see 
reparation  made  to  the  party  injured,  in  so  far  as  the  offender's 
pay  shall  go  toward  such  reparation,  as  provided  for  in  article  one 
hundred  and  five,  shall  be  dismissed  from  the  service,  or  otherwise 
punished,  as  a  court-martial  may  direct. 

Articles  of  War  54,  55.    Act  April  10,  1806,  c.  20,  arts.  32,  54,  2  Stat  363, 
366.    Act  Aug.  29,  1916,  c  418,  f  3,  39  Stat 

Art.  90.    Provoking  speeches  or  gestures.     No  person  subject 
to  military  law  shall  use  any  reproachful  or  provoking  speeches  or 
(3984) 
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gestures  to  another;  and  any  person  subject  to  military  law  who 
oflFends  against  the  provisions  of  this  article  shall  be  punished  as 
a  court-martial  may  direct. 

Article  of  War  25.  Act  April  10,  1806,  c  20,  art  24,  2  Stat  863.  Act 
Aug.  20,  1916,  c  418,  f  3,  39  Stat 

Art  91.  Duelling.  Any  person  subject  to  military  law  who 
fights  or  promotes  or  is  concerned  in  or  connives  at  fighting  a  duel, 
or  who  having  knowledge  of  a  challenge  sent  or  about  to  be  sent 
fails  to  report  the  fact  promptly  to  the  proper  authority  shall,  if  an 
ofiicer,  be  dismissed  from  the  service  or  suffer  such  other  punish- 
ment as  a  court-martial  may  direct ;  and  if  any  other  person  sub- 
ject to  military  law,  shall  suffer  such  punishment  as  a  court-martial 
may  direct. 

Articles  of  War  26-28.  Act  April  10,  1806.  c.  20,  arts.  25,  26,  28,  2  Stat 
363.  Act  Feb.  27,  1877,  c.  69,  §  1,  19  Stat  244.  Act  Aug.  29,  1916,  c  418, 
f  3,  39  Stat 

Art.  92.  Murder;  rape.  Any  person  subject  to  military  law 
who  commits  murder  or  rape  shall  suffer  death  or  imprisonment 
for  life,  as  a  court-martial  may  [be]  direct;  but  no  person  shall  be 
tried  by  court-martial  for  murder  or  rape  committed  within  the 
geographical  limits  of  the  States  of  the  Union  and  the  District  of 
Columbia  in  time  of  peace. 

Article  of  War  58.  Act  July  13,  1861,  c.  8,  f  5,  12  Stat  257.  Act  July 
31,  1861,  c  32,  12  Stat  284.  Act  March  3,  1863,  c.  75,  §  30,  12  Stat  736. 
Act  Aug.  29,  1016,  c.  418,  §  3,  39  Stat. 

Notes  of  Dedsions 
Time  of  war^^Whether  a  condition  prisoned  in  the  penitentiary  for  eight 
of  war  exists,  within  this  section,  is  years  and  to  be  dishonorably  discharge 
within  the  exclusive  jurisdiction  of  the  ed  from  the  service,  with  forfeiture  of 
political  department  of  the  government  his  pay,  it  was  held  that  this  article 
The  "Boxer  Uprising"  held  to  consti-  has  no  application.  Ex  parte  Mason 
tute  "a  time  of  war."  HamUton  v.  (1881)  105  U.  S.  696,  26  L.  Ed.  1213. 
McClaughry  (0.  C.  1905)  136  Fed.  445.  Larceny  of  a  horse  by  one  soldier 
This  section  held  not  applicable  to  from  his  fellow  soldier  is  a  crime,  pun- 
Cuba  after  the  treaty  of  peace  with  ishable  in  time  of  war  under  this  article. 
Spain,  and  further  held  that  a  private  Irby  v.  U.  S.  (1883)  18  Ct  01.  259. 
of  the  Second  United  States  Artillery,  i..«i.Ji«4i««  «#  .♦.♦^  »«....»  a  ««.«*^ 
who  committed  homicide  in  Cuba  at  ^  1"'*?^%?"  .^! J^Slt/tn  h^T^^nn^^^ 
such  time,  the  victim  being  a  teamster  ^?"^*1°  Tennessee  held  to  have  no  ju- 
iJ^  *i,r^?i5*rr„  ™^-«r^oi;^„i^  «^*  K^  risdiction  to  try  a  person  for  murder 
in  the  mihtary  service,  should  not  be  have  been  committed  on  Feb- 
tried  by  court-martial  nor  by  a  military  !:,„»«  oo  ^aaK    Zli\^  «ZI:,.^^a\«^S^  « 

commission.  (1900)  23  Op.  Atty.  Gen.  ^"f/.^  ^^' i^,^' ,^^'^1  ^.'^'^''^^^  ^^  t 
vvuuu  oai  .*.     ^  «/vv,  p      1.1^  soldier  in  the  United  States  army,  such 

Where  a   soldier    while   on   dutv  in  o^ense  being  triable  by  court-martial. 

iQ^    *      A  soldier,   wnie  on  duty  in  Tennessee  v.  Hibdom  (O.  0.  1885)  23 

1882  at  a  jail,  mahciously  attempted  to  i«  ^   795         ^^"^^"^  ^^'  ^'    "^^-^  *^ 

kill  a  prisoner,  and  was  by  the  author-  ®      *^^' 

ity  of  the  United  States  confined  there,  Cited    withoit    definite    application^ 

and  no  application  was  made  for  the  Grafton  v.  U.  S.   (1907)  27  Sup.  Ct 

deUvery  of  the  soldier  to  the  <dYil  au-  749,  206  U.  S.  333,  51  L.  Ed.  1084,  11 

thorities,  but  he  was  tried  by  a  general  Ann.  Cas.  640;    In  re  Brodie   (1904) 

court-martial  and  sentenced  to  be  im-  128  Fed,  665,  63  0.  0.  A.  419. 

Art.  93.  Various  crimes.  Any  person  subject  to  military  law 
who  commits  manslaughter,  mayhem,  arson,  burglary,  robbery,, 
larceny,  embezzlement,  perjury,  assault  with  intent  to  commit  any 
felony,  or  assault  with  intent  to  do  bodily  harm,  shall  be  punished 
as  a  court-martial  may  direct. 

See  notes  under  art  92. 

Article  of  War  58.  Act  July  13,  1861,  c.  8,  §  5,  12  Stat  257.  Act  July 
31,  1861,  c  32,  12  Stat  284.  Act  March  3,  1863,  c  75,  i  30,  12  Stat  736. 
Act  Aug.  29,  1916,  c.  418,  t  3,  39  Stat 
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Art.  94.  Frauds  against  the  Government.  Any  person  subject 
to  military  law  who  makes  or  causes  to  be  made  any  claim  agamst 
the  United  States,  or  any  officer  thereof,  knowing  such  claim  to  be 
false  or  fraudulent ;  or 

Who  presents  or  causes  to  be  presented  to  any  person  in  the 
civil  or  military  service  thereof,  for  approval  or  payment,  any 
claim  against  the  United  States,  or  any  officer  thereof,  knowing 
such  claim  to  be  false  or  fraudulent ;  or 

Who  enters  into  any  agreement  or  conspiracy  to  defraud  the 
United  States  by  obtaining,  or  aiding  others  to  obtain,  the  allow- 
ance or  payment  of  any  false  or  fraudulent  claim;   or 

Who,  for  the  purpose  of  obtaining,  or  aiding  others  to  obtain, 
the  approval,  allowance,  or  payment  of  any  claim  against  the  Unit- 
ed States  or  against  any  officer  thereof,  makes  or  uses,  or  procures, 
or  advises  the  making  or  use  of,  any  writing  or  other  paper,  know- 
ing the  same  to  contain  any  false  or  fraudulent  statements ;  or 

Who,  for  the  purpose  of  obtaining,  or  aiding  others  to  obtain, 
the  approval,  allowance,  or  payment  of  any  claim  against  the  Unit- 
ed States  or  any  officer  thereof,  makes,  or  procures,  or  advises  the 
making  of,  any  oath  to  any  fact  or  to  any  writing  or  other  paper 
knowing  such  oath  to  be  false ;  or 

Who,  for  the  purpose  of  obtaining,  or  aiding  others  to  obtain, 
the  approval,  allowance,  or  payment  of  any  claim  against  the  Unit- 
ed States  or  any  officer  thereof,  forges  or  counterfeits,  or  procures, 
or  advises  the  forging  or  counterfeiting  of  any  signature  upon  any 
writing  or  other  paper,  or  uses,  or  procures,  or  advises  the  use  of 
any  such  signature,  knowing  the  same  to  be  forged  or  counter- 
feited; or 

Who,  having  charge,  possession,  custody,  or  control  of  any  mon- 
ey or  other  property  of  the  United  States,  furnished  or  intended 
for  the  military  service  thereof,  knowingly  delivers,  or  causes  to  be 
delivered,  to  any  person  having  authority  to  receive  the  same,  any 
amount  thereof  less  than  that  for  which  he  receives  a  certificate  or 
receipt;  or 

Who,  being  authorized  to  make  or  deliver  any  paper  certifying 
the  receipt  of  any  property  of  the  United  States  furnished  or  in- 
tended for  the  military  service  thereof,  makes  or  delivers  to  any 
person  such  writing,  without  having  full  knowledge  of  the  truth 
of  the  statements  therein  contained  and  with  intent  to  defraud  the 
United  States;  or 

Who  steals,  embezzles,  knowingly  and  willingly  misappropri- 
ates, applies  to  his  own  use  or  benefit,  or  wrongfully  or  knowingly 
sells  or  disposes  of  any  ordnance,  arms,  equipments,  ammunition, 
clothing,  subsistence  stores,  money,  or  other  property  of  the  Unit- 
ed States  furnished  or  intended  for  the  military  service  thereof ;  or 

Who  knowingly  purchases  or  receives  in  pledge  for  any  obliga- 
tion or  indebtedness  from  any  soldier,  officer,  or  other  person  who 
is  a  part  of  or  employed  in  said  forces  or  service,  any  ordnance, 
arms,  equipment,  ammunition,  clothing,  subsistence  stores,  or  other 
property  of  the  United  States,  such  soldier,  officer,  or  other  person 
not  having  lawful  right  to  sell  or  pledge  the  same ; 

Shall,  on  conviction  thereof,  be  punished  by  fine  or  imprison- 
ment, or  by  such  other  punishment  as  a  court-martial  may  adjudge, 
or  by  any  or  all  of  said  penalties.  And  if  any  person,  being  guilty 
of  any  of  the  offenses  aforesaid  while  in  the  military  service  of  the 
United  States,  receives  his  discharge  or  is  dismissed  from  the  serv- 
ice, he  shall  continue  to  be  liable  to  be  arrested  and  held  for  trial 
and  sentence  by  a  court-martial  in  the  same  manner  and  to  the 
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same  extent  as  if  he  had  not  received  such  discharge  nor.  been  dis- 
missed. 

Article  of  War  60.    Act  March  2,  1863,  c.  67,  §  1,  12  Stat  696.    Act  March 
2,  1901,  c  809,  S  6,  81  Stat  951.    Act  Aug.  29,  1916,  c  418,  f  3,  39  Stat 

Notes  of  Deeieions 


1.  Forgery. 

2.  Embezzlement 

8.  Misappropriation   of  money* 

4.  Contractors. 

6.  Punishment 

«.  Twice   in   jeopardy. 

7.  —   Imprisonment. 

8.  Fine  and  imprisonment 

9.  Dismissal  from  senrice. 

10.  Sentence  In  gross. 

See,  also,  notes  to  arts.  95  and  96, 
post 

1.  Forgery w— A  clerk  in  the  employ 
of  a  paymaster  of  the  United  Statea 
army  is  in  the  military  service,  and  sub- 
ject to  trial  by  court-material  for  forg- 
ing vouchers  in  the  disbursement  of  a 
reconstruction  fund.  In  re  Thomas 
(D.  0.  1869)  Fed.  Cas.  No.  13,888. 

2.  Embezzlementw— The  embezzlement 
by  an  army  officer  of  moneys  appro- 
priated for  river  and  harbor  improve- 
ments, with  whose  disbursement  he  is 
intrusted,  in  violation  of  R.  S.  f  5488, 
now  section  10255  of  this  compilation, 
relating  to  the  improper  disposition  of 
public  money  by  any  disbursing  officer 
of  the  United  States,  is  not  the  em- 
bezzlement of  money  furnished  or 
intended  for  the  military  service," 
within  the  meaning  of  this  section  [Id. 
p.  9561.  Carter  v.  McClaughry  (1902) 
22  Sup.  Ct  181,  198,  183  U.  S.  365, 
46  L.  Ed.  236  (affirming  Carter  v.  Mc- 
Claughry [C.  C.  19001  105  Fed.  614, 
619),  in  which  case  it  was  further  held 
that  the  charge  of  embezzlement  as 
defined  in  said  R.  S.  §  5488,  post,  S 
10255,  was  broader  than  that  defined 
in  either  the  first,  fourth,  or  ninth 
paragraphs  of  this  section,  and  was 
punishable  under  section  2371,  post 

3.  Misappropriation  of  inoney#— Un- 
der the  grant  of  jurisdiction  to  a  court- 
martial  conferred  by  this  section,  such 
a  court  has  no  power  to  convict  an  of- 
ficer of  the  army  for  misappropriating 
money  appropriated  by  Congress  for 
the  improvement  of  rivers  and  harbors. 
In  re  Carter  (C.  C.  1899)  97  Fed. 
496,  499,  appeal  dismissed  (1900)  20 
Sup.  Ct  713,  177  U.  S.  496,  44  L.  Ed. 
861. 

4.  Contractors^— This  section,  as  orig- 
inally enacted,  included,  among  those 
enumerated  as  coming  within  its  pro- 
visions, "any  contractor,  agent,  pay- 
master, quartermaster,  or  other  person 
whatsoever  in  said  forces  or  service." 
Construing  said  section,  including  the 
provision  above  quoted,  it  has  been 
held  that  it  was  expressly  limited  to 
persons  in  the  land  or  naval  forces,  or 
hi  the  militia,  in  the  actual  service  of 
the  United  States,  and  that  it  gave  no 
power  to  try  by  court-martial  a  mere 


contractor  to  furnish  supplies  to  the 
government  for  the  use  of  the  mili- 
tary service.  Ex  parte  Henderson  (C. 
C.  1878)  Fed.  Cas.  No.  6,349. 

As  to  the  liability  of  such  contractors 
to  court-martial  under  Act  July  17, 
1862,  c  200,  J  16,  12  Stat  596,  and  Act 
July  4,  1864,  c.  253,  S  7,  13  Stat  397, 
see  Holmes  v.  Sheridan  (C.  C.  1870) 
Fed.  Cas.  No.  6,644;  Ex  parte  Hen- 
derson (O.  O.  1878)  Fed.  Cas.  No.  6,- 
349. 

5.  Pini8hment.->A  person  sentenced 
by  a  court-martial  to  fine  and  imprison- 
ment for  presenting  fraudulent  claims 
to  the  United  States  may  be  punished 
by  dismissal  from  the  service  for  the 
same  ofltense,  as  conduct  unbecoming  an 
officer.  Carter  v.  McClaughry  (1902) 
22  Sup.  Ct  181,  190,  183  U.  S.  365, 
46  L.  Ed.  236;  Rose  v.  Roberts  (1900) 
99  Fed.  948,  40  C.  C.  A.  199. 

The  mere  fact  that  the  same  acts  are 
specified  in  support  of  separate  charges 
against  an  army  officer  before  a  court- 
martial  does  not  destroy  the  distinctive 
character  of  the  ofltenses  charged,  or 
constitute  the  splitting  of  a  single  of- 
fense into  a  number  of  distinct  ofltenses, 
if  different  elements  enter  into  each  of- 
fense which  must  be  proved  to  war* 
rant  a  conviction.  .  Carter  v.  Mc- 
Claughry (C.  C.  1900)  105  Fed.  614, 
order  affirmed  (1902)  22  Sup.  Ct  181, 
183  U.  S.  366.  46  L.  Ed.  236. 

6. Twice  in  Jeopardy^^A  person 

is  not  twice  put  in  jeopardy  by  a  sen- 
tence of  a  court-martial  imposing  both 
fine  and  imprisonment  upon  an  officer 
convicted  upon  two  charges  of  violating 
this  section,  one  of  which  charges  was 
a  conspiracy  to  defraud  the  United 
States,  and  the  other  the  causing  of 
false  and  fraudulent  claims  to  be  made 
against  the  United  States,  even  if  the 
punishment  prescribed  by  this  section 
is  confined  to  a  fine  or  imprisonment  in 
the  alternative,  as  such  charges  are 
separate  offenses,  although  growing  out 
of  one  transaction.  Carter  v.  Mc- 
Claughry (1902)  22  Sup.  Ct  181,  189, 
183  U.  S.  365.  46  L.  Ed.  236,  affirm- 
ing (C.  C.  1900)  105  Fed.  614. 

7. imprisoDment.— The  word  "im- 
prisonment," as  used  in  this  section, 
was  not  employed  in  a  technical  sense 
to  signify  imprisonment  at  a  military 
post  without  hard  labor,  but  has  a 
broader  signification,  and  empowers  a 
court-martial  to  sentence  a  person  in 
the  military  service  to  imprisonment  at 
hard  labor,  or  to  a  penitentiary  where 
hard  labor  is  a  part  of  the  discipline, 
where  the  offense  of  which  he  is  con- 
victed is  one  for  which  the  civil  tribu- 
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nals  could  impose  a  like  sentence.  In 
re  Langan  (C.  C.  1903)  123  Fed.  132. 

8.  —  Fine  and  imprisonment.— Un- 
der this  section  a  person  convicted  of 
two  oflfenses  named  therein  may  be  pun- 
ished by  fine  as  to  one  and  by  imprison- 
ment as  to  the  other.  Rose  v.  Roberts 
(1900)  99  Fed.  948,  40  C.  O.  A.  199. 
And  where  a  single  sentence  is  pro- 
nounced on  such  conviction,  imposing 
both  fine  and  imprisonment,  it  will  be 
presumed  that  the  punishment  was  so 
distributed  between  the  charges.  Car- 
ter V.  McClaughry  (O.  C.  1900)  105 
Fed.  614,  order  affirmed  (1902)  22  Sup. 
Ct  181,  183  U.  S.  365,  46  L.  Ed.  236. 

9. Dismissal  from  8ervioe.->The 

fact  that  an  army  officer  sentenced  by 
a  court-martial  to  fine  and  imprison- 
ment is  by  the  same  judgment  dismiss- 


ed from  the  service  does  not  deprive 
the  military  authorities  of  jurisdiction 
to  carry  out  the  sentence.  Rose  v. 
Roberts  (1900)  99  Fed.  948,  40  C.  O. 
A.    199. 

10.  — *—  Sentence  In  gross.— An  indef- 
inite number  of  offenses  may  be  ad- 
judicated together  in  one  proceeding 
by  a  court-martial,  and  a  single  sen- 
tence rendered  covering  all  the  convic- 
tions. Rose  V.  Roberts  (1900)  99  Fed, 
948,  40  O.  C.  A.  199.  And  the  vaUdity 
of  such  a  sentence  is  not  affected  by 
the  setting  aside  of  the  conviction  as  to 
some  of  the  charges,  provided  it  is 
not  greater  than  might  have  been  im- 
posed on  the  charges  supporting  which 
the  findings  are  approved.  Carter  v. 
McClaughry  (C.  C.  1900)  105  Fed.  614, 
order  affirmed  (1902)  22  Sup.  Ct  181, 
183  U.  S.  365,  46  L.  Ed.  236. 


Art.  95.  Conduct  unbecoming  an  officer  and  gentleman.  Any 
officer  or  cadet  who  is  convicted  of  conduct  unbecoming  an  officer 
and  a  gentleman  shall  be  dismissed  from  the  service. 

Article  of  War  61.     Act  April  10,  1806,  c  20,  art  83,  2  Stot  869.     Act 
Aug.  29,  1916,  c.  418.  {  3.  39  Stat 

Decisions 

the  term.     (1885)    18  Op.  Atty.  Gen. 
113,  119. 

Where  a  miUtary  officer  is  charged 
by  a  citizen  with  fraudulent  prac- 
tices, the  Secretary  of  War  is  justified 
in  bringing  the  matter  to  the  personal 
attention  of  the  President,  and  thd 
President  in  ordering  a  court  of  in- 
quiry. Swaim  V.  U.  S.  (1893)  28  Ct 
OL  173. 


Notes  of 

Conduct  unbecoming  an  officer  and 
gentieman.— The  articles  of  war  do  not 
define  the  ofltense  covered  by  this  sec- 
tion. Nor  can  courts  of  law  do  so. 
Swaim  v.  U.  S.  (1893)  28  Ct  CI.  173. 

The  undefined  ofltenses  covered  by 
the  term  "conduct  unbecoming  an  of- 
ficer and  gentleman*'  must  be  deter- 
mined by  a  higher  code  than  that  of 
criminal  law.  Fletcher  v.  U.  S.  (1891) 
26  Ct  CI.  541, 

The  same  conduct  constituting  an 
ofltense  elsewhere  provided  for  in  the 
articles  of  war,  may,  also  warrant  a 
finding  of  guilty  by  a  court-martial, 
under  this  section.  In  re  Carter  (C. 
C.  1899)  97  Fed.  496,  appeal  dismiss- 
ed (1900)  20  Sup.  Ct  713,  177  U.  S. 
496,  44  L.  Ed.  861. 

Conduct  unbecoming  an  officer  and  a 
gentleman  may  consist  in  refusing  to 
pay  a  debt  Fletcher  v.  U.  S.  (1891) 
26  Ct  CI.  541. 

Untruthful  statements  made  by  a 
military  officer  to  the  official  head  of  the 
War  Department,  with  intent  to  de- 
ceive that  officer,  may  be  included  in 


^^  Other  offenses.— A  court-martial 
may  properly  acquit  an  officer  of  the 
charge  of  "conduct  unbecoming  an  of- 
ficer and  a  gentleman,"  yet  at  the  same 
time  convict  him  of  the  lesser  offense 
of  "conduct  prejudicial  to  good  order 
and  military  discipline."  Swaim  v.  U. 
S.  (1893)  28  Ct  CI.  173. 

See,  also,  notes  to  {  2369,  ante. 

Findings*— A  court-martial  has  the 
right  to  substitute  in  its  findings  the 
words  "conduct  to  the  prejudice  of  good 
order  and  military  discipline"  for  the 
words  "conduct  unbecoming  an  officer 
and  a  gentleman,"  as  contained  in  the 
charge.  (1885)  18  Op.  Atty.  Gen.  113, 
114. 


Art  96.  General  article.  Though  not  mentioned  in  these  arti- 
cles, all  disorders  and  neglects  to  the  prejudice  of  good  order  and 
military  discipline,  all  conduct  of  a  nature  to  bring  discredit  upon 
the  military  service,  and  all  crimes  or  offenses  not  capital,  of  which 
persons  subject  to  military  law  may  be  guilty,  shall  be  taken  cog- 
nizance of  by  a  general  or  special  or  summary  court-martial,  ac- 
cording to  the  nature  and  degree  of  the  offense,  and  punished  at 
the  discretion  of  such  court. 

Article  of  War  62.     Act  April  10,  1806,  c  20,  art  99,  2  Stat  371.     Act 

Aug.  29,  1916,  c.  418,  §  3,  39  Stat. 


1.  Offenses  Included. 

2.  —   Bmbexilement 

3.   False  statements. 


Notes  of  Decisions 

4.   Homicide. 

6.   — —   Misapplication  of  public  montys. 
6.   '-^  Lesser  offenses. 
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7.  JurladictloB  of  offenses  within  section. 

8.   Conviction    or   acquittal    of   same 

offense  by  civil  court. 

9.  Sufficiency  of  charge. 
10.    Punishment 

See,  also,  notes  to  art.  94,  ante. 

1.  Offenses  included.^The  artides  of 
war  do  not  define  the  offenses  named 
in  this  section.  Nor  can  courts  of  law 
do  so.  Swaim  v.  U.  S.  (1893)  28  Ct 
OL  173. 

2.  —  Embezzlements— ilt  is  pecul- 
iarly for  an  army  court-martial  to  de- 
termine whether  the  crime  of  embes- 
zlement  charged  is  "to  the  prejudice  of 
good  order  and  military  discipline," 
within  the  meaning  of  this  section. 
Carter  v.  McClaughry  (1902)  22  Sup. 
Ct.  181,  193,  183  U.  S.  366,  46  L.  Ed. 
236,  affirming  order  (C.  C.  1900)  105 
Fed.  614. 

3.  —  False  statements.  —  False 
statements  by  an  officer  to  the  Secre- 
tary of  War  for  the  purpose  of  deceiv- 
ing him  are  not  so  trivial  in  their  na- 
ture as  to  be  merely  an  offense  against 
good  order  and  military  discipline,  hot 
are  conduct  unbecoming  an  officer  and  a 
gentleman.  (1885)  18  Op.  Atty.  Gen. 
113,  118. 

4.  —  Homicide^— A  general  court- 
martial  has  jurisdiction,  under  this  sec- 
tion, as  of  a  crime  not  capital,  to  try 
a  soldier  for  homicide  punishable,  un- 
der Pen.  Code  P.  I.,  art  404,  by  im- 
prisonment Grafton  v.  tJ.  S.  (1907) 
27  Sup.  Ct  749,  750,  206  U.  S.  333, 
51  L.  Ed.  1084,  11  Ann.  Cas.  640. 

5.  —  Misapplication  of  public  mon- 
eys-—An  army  officer  who  applies  to  a 
purpose  not  prescribed  by  law  public 
moneys  intrusted  to  him  for  river  and 
harbor  purposes,  by  causing  them  to 
be  paid  out  by  checks  on  false  accounts, 
in  violation  of  R.  S.  f  5488,  now  sec- 
tion 10255  of  this  compilation,  relat- 
ing to  the  improper  disposition  of  pub- 
lic moneys  by  a  disbursing  officer  of  the 
United  States,  may  be  convicted  by  an 
army  court-martial  of  a  violation  of 
this  section  although  section  2369,  ante, 
provides  for  the  punishment  of  any 
person  in  the  military  service  who 
causes  false  or  fraudulent  claims  to 
be  made  against  the  United  States,  or 
who,  for  the  purpose  of  obtaining  pay- 
ment of  any  claim  against  the  United 
States,  makes  or  procures  the  making 
of  any  writing  or  other  paper,  know- 
ing it  to  contain  any  false  or  fraudu- 
lent statement  Carter  v.  McClaughry 
(1902)  22  Sup.  Ct  181,  193,  183  U.  S. 
365,  46  L.  Ed.  236,  affirming  Carter  v. 
McClaughry  (C.  C.  1900)  105  Fed. 
614,  619. 

6. Lesser  offenses-— When  it  ap- 
pears that  an  offense  of  which  an  of- 
ficer was  convicted  is  embraced  in  the 
one  with  which  he  was  charged,  it  is  a 
lesser  offense  of  the  same  character, 
and   the    conviction   is    authorized    by 


this  article.    Biinkhead  t.  U.  S.  (1885) 
20  Ct  CL  405. 

7.  Jurisdiction  of  offenses  within  sec- 
tion.—The  contention  that  under  this 
article  a  court-martial  has  exclusive 
jurisdiction  over  the  crimes  committed 
by  a  military  officer  which  are  cog- 
nizable by  courts-martial  under  the  pro- 
visions of  this  article  is  too  clearly 
unfounded  to  serve  as  the  basis  of  a 
writ  of  error  from  the  supreme  court 
to  review  a  conviction  in  the  circuit 
court  Franklin  v.  U.  S.  (1909)  30 
Sup.  Ct  434,  436,  216  U.  S.  559,  54  L. 
Ed.  615. 

Where  an  offense  is  specifically  pro- 
vided for  in  any  of  the  articles  of  war 
prior  to  this  one,  the  grant  of  juris- 
diction to  a  court-martial  to  try  and 
punish  such  offense  is  conferred  by  the 
particular  article  which  mentions  it, 
and  not  by  the  general  language  of  this 
article,  providing  for  the  trial  and  pun- 
ishment of  all  offenses  not  capital,  and 
all  disorders,  though  not  mentioned  in 
the  preceding  articles.  In  re  Carter  (C. 
C.  1899)  97  Fed.  496. 

8.  —  Conviction  on  acquittal  of 
same  offense  by  civil  court.— Where  a 
United  States  soldier  killed  a  fellow 
soldier  during  a  military  encampment, 
and  on  being  surrendered  to  the  civil 
authorities  of  the  state  was  prosecuted 
for  murder,  and  acquitted,  such  acquit- 
tal, though  a  final  determination  of  his 
innocence  of  murder  and  of  each  lesser 
offense  necessarily  included  therein,  was 
no  bar  to  his  subsequent  military  ar- 
rest and  trial  by  a  general  court-martial 
for  "conduct  to  the  prejudice  of  good 
order  and  military  discipline,"  in  viola- 
tion of  this  article,  though  based  on  the 
same  act  In  re  Stubbs  (C.  C.  1905) 
133  Fed.  1012.  See,  also,  United  States 
V.  Maney  (C.  C.  1894)  61  Fed.  140. 

9.  Sufnoienoy  of  charge.— A  charge  of 
assault  with  a  rifie  and  the  infliction 
of  a  mortal  wound  by  accused  upon  a 
fellow  soldier,  with  particulars  of  the 
time  and  place  clearly  stated,  suffi- 
ciently alleged  an  offense  within  this 
article.  In  re  Stubbs  (C.  C.  1905)  133 
Fed.  1012. 

10.  Punishment.— Where  an  officer  of 
the  army  has  been  found  guilty  by  a 
court-martial  of  willfully  misappropri- 
ating money  appropriated  by  Congress, 
such  court  has  authority  to  impose  a 
penalty  both  by  fine  and  imprisonment 
In  re  Carter  (C.  C.  1899)  97  Fed.  496, 
appeal  dismissed  (1900)  20  Sup.  Ct 
713,  177  U.  S.  496,  44  L.  Ed.  861. 

Where  the  President  has  fixed  a  term 
of  10  years  as  the  maximum  of  im- 
prisonment in  cases  prosecuted  under 
this  article,  as  authorized  by  section 
2418,  post,  a  court-martial,  on  convict- 
ing a  soldier  of  conduct  prejudicial  to 
good  order  and  military  discipline  in 
violation  of  this  article,  had  jurisdic- 
tion to  sentence  accused  to  a  term  of 
five  years'  imprisonment,  though  such 
term  extended  beyond  the  term  of  mU- 
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itary  service  for  which  he  had  enlisted,  though  unrestricted  in  terms,  most  be 

In  re   Stnbbs    (C.  C.  1906)    133  Fed,  exercised     within     reasonable     limits. 

1012.  Swaim  v.  U.  S.  (1893)  28  Ct.  CI.  173. 

The  punishment  of  military  offenses  cited     without    definite    application, 

and  irregularities  termed  "conduct  prej-  Barrett   v.    Hopkins    (C.    C.    1881)    7 

udicial  to  good  order  and  military  dis-  Fed.  812,  315;    U.  S.  v.  Claris   (C.  0. 

cipline"  is  within   the   discretion   of  a  1887)    31    Fed.    710,    714;     Ex    parte 

court-martial;      but     this     discretion,  Hubbard  (C.  C.  1910)  182  Fed.  76. 

IV.  COURTS  OF  INQUIRY 

Art.  97.  When  and  by  whom  ordered.  A  court  of  inquiry  to 
examine  into  the  nature  of  any  transaction  of  or  accusation  or  im- 
putation against  any  officer  or  soldier  may  be  ordered  by  the  Pres- 
ident or  by  any  commanding  officer;  but  a  court  of  inquiry  shall 
not  be  ordered  by  any  commanding  officer  except  upon  the  request 
of  the  officer  or  soldier  whose  conduct  is  to  be  inquired  into. 

Article  of  War  115.    Act  April  10, 1806,  c.  20,  arts.  91,  92,  2  Stat  370.    Act 
Aug.  29,  1916,  c  418,  §  3,  39  Stat. 

Notes  of  Deoisioiis 

Nature  of  court  of  inquiry.— Courts  of  The  limitation  of  article  39,  ante,  does 

inquiry  are  inherently  close  courts,  to  not  apply  to  courts  of  inquiry.     (1853) 

which  defendants  generally,  and  audi-  6  Op.  Atty.  Gen.  239. 

tors  and  spectators  occasionally,  have  Action  of  court  of  Inqulry^The  ac- 

^1S?x  ^I  X^^}f^^^A  "*^oS2^  ^^  ^^*-  tion  of  courts  of  inquiry,  whether  as 

(1857)  8  Op.  Atty.  Gen.  337.  t^  transactions  or  persons,  is  not  deci- 

Llmltation8.^There  is  by  law  no  pre-  sion,  but  advice  only  for  the  Informa- 

scription  of  time  limiting  the  scope  of  tion  of  the   executive.     (1857)   8  Op. 

inquiry  of  courts  of  inquiry  whether  in  Atty.  Gen.  337. 
the  navy  or  the  army.     (1857)  8  Op. 
Atty.  Gen.  337. 

Art.  98.  Composition.  A  court  of  inquiry  shall  consist  of  three 
or  more  officers.  For  each  court  of  inquiry  the  authority  appoint- 
ing the  court  shall  appoint  a  recorder. 

Article  of  War  116.    Act  April  10,  1806,  c.  20,  art  91,  2  Stat  370.     Act 
Aug.  29,  1916,  c.  418,  f  3,  39  Stat 

Art.  99.  Challenges.  Members  of  a  court  of  inquiry  may  be 
challenged  by  the  party  whose  conduct  is  to  be  inquired  into,  but 
only  for  cause  stated  to  the  court.  The  court  shall  determine  the 
relevancy  and  validity  of  any  challenge,  and  shall  not  receive  a 
challenge  to  more  than  one  member  at  a  time.  The  party  whose 
conduct  is  being  inquired  into  shall  have  the  right  to  be  represented 
before  the  court  by  counsel  of  his  own  selection,  if  such  counsel  be 
reasonably  available. 

Act  Aug.  29,  1916,  c.  418,  |  3,  39  Stat 

Art.  100.  Oath  of  members  and  recorder.  The  recorder  of  a 
court  of  inquiry  shall  administer  to  the  members  the  following  oath : 
"You,  A.  B.,  do  swear  (or  affirm)  that  you  will  well  and  truly  ex- 
amine and  inquire,  according  to  the  evidence,  into  the  matter  now 
before  you,  without  partiality,  favor,  affection,  prejudice,  or  hope  of 
reward.  So  help  you,  God."  After  which  the  president  of  the 
court  shall  administer  to  the  recorder  the  following  oath :  "You,  A. 
B.,  do  swear  (or  affirm)  that  you  will,  according  to  your  best  abili- 
ties, accurately  and  impartially  record  the  proceedings  of  the  court 
and  the  evidence  to  be  given  in  the  case  in  hearing.  So  help  you, 
God." 

In  case  of  affirmation  the  closing  sentence  of  adjuration  will  be 
omitted. 

Article  of  War  117.    Act  AprU  10,  1806,  c.  20,  art  93,  2  Stat  370.     Act 

Aug.  29,  1916,  c.  418,  §  3,  39  Stat 

Art  101.  Powers;  procedure.  A  court  of  inquiry  and  the  re- 
corder thereof  shall  have  the  same  power  to  summon  and  examine 
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witnesses  as  is  given  to  courts-martial  and  the  judge  advocate 
thereof.  Such  witnesses  shall  take  the  same  oath  or  affirmation 
that  is  taken  by  witnesses  before  courts-martial.  A  reporter  or  an 
interpreter  for  a  court  of  inquiry  shall,  before  entering  upon  his 
duties,  take  the  oath  or  affirmation  required  of  a  reporter  or  an  in- 
terpreter for  a  court-martial.  The  party  whose  conduct  is  being 
inquired  into  or  his  counsel,  if  kny,  shall  be  permitted  to  examine 
and  cross-examine  witnesses  so  as  fully  to  investigate  the  circum- 
stances in  question. 

Article  of  War  118.  Act  Aprfl  10,  1806,  c.  20.  arts.  91,  93,  2  Stat  370. 
Act  March  3,  1863,  c.  75,  fi  27,  12  SUt.  736.  Act  March  3,  1863,  c.  79,  § 
25,  12  Stat  754.    Act  Aug.  29,  1916,  c.  418,  §  3,  39  Stat 

Art.  102.  Opinion  on  merits  of  case.  A  court  of  inquiry  shall 
not  give  an  opinion  on  the  merits  of  the  case  inquired  into  unless 
specially  ordered  to  do  so. 

Article  of  War  119.    Act  April  10,  1806,  c.  20.  art  91,  2  Stat  370.    Act 

Aug.  29,  1916,  c  418,  S  3,  39  Stat 

Art.  103.  Record  of  proceedings.;  how  authenticated.  Each 
court  of  inquiry  shall  keep  a  record  of  its  proceedings,  which  shall 
be  authenticated  by  the  signature  of  the  president  and  the  recorder 
thereof,  and  be  forwarded  to  the  convening  authority.  In  case  the 
record  can  not  be  authenticated  by  the  recorder,  by  reason  of  his 
death,  disability,  or  absence,  it  shall  be  signed  by  the  president  and 
by  one  other  member  of  the  court. 

Article  of  War  120.    Act  April  10,  1806,  c  20,  art  92,  2  Stat  370.    Act 

Aug.  29,  1916.  c  418,  S  3,  39  Stat 

V.  MISCELLANEOUS  PROVISIONS 

Art  104.  Disciplinary  powers  of  conmianding  officers.  Under 
such  regulations  as  the  President  may  prescribe,  and  which  he  may 
from  time  to  time  revoke,  alter,  or  add  to,  the  commanding  officer 
of  any  detachment,  company,  or  higher  command  may,  for  minor 
offenses  not  denied  by  the  accused,  impose  disciplinary  punish- 
ments upon  persons,  of  his  command  without  the  intervention  of  a 
court-martial,  unless  the  accused  demands  trial  by  court-martial. 

The  disciplinary  punishments  authorized  by  this  article  may  in- 
clude admonition,  reprimand,  withholding  of  privileges,  extra  fa- 
tigue, and  restriction  to  certain  specified  limits,  but  shall  not  in- 
clude forfeiture  of  pay  or  confinement  under  guard.  A  person  pun- 
ished under  authority  of  this  article,  who  deems  his  punishment 
unjust  or  disproportionate  to  the  offense,  may,  through  the  proper 
channel,  appeal  to  the  next  superior  authority,  but  may  in  the  mean- 
time be  required  to  undergo  the  punishment  adjudged.  The  com- 
manding officer  who  imposes  the  punishment,  his  successor  in  com- 
mand, and  superior  authority  shall  have  power  to  mitigate  or  remit 
any  unexecuted  portion  of  the  punishment.  The  imposition  and 
enforcement  of  disciplinary  punishment  under  authority  of  this 
article  for  any  act  or  omission  shall  not  be  a  bar  to  trial  by  court- 
martial  for  a  crime  or  offense  growing  out  of  the  same  act  or  omis- 
sion ;  but  the  fact  that  a  disciplinary  punishment  has  been  enforced 
may  be  shown  by  the  accused  upon  trial,  and  when  so  shown  shall 
be  considered  in  determining  the  measure  of  punishment  to  be  ad- 
judged in  the  event  of  a  finding:  of  guilty. 
Act  Aug.  29,  1916,  c.  418,  §  3,  39  Stat 

Art.  105.  Injuries  to  person  or  property;  redress  of.  When- 
ever complaint  is  made  to  any  commanding  officer  that  damage  has 
been  done  to  the  property  of  any  person  or  that  his  property  has 
been  wrongfully  taken  by  persons  subject  to  military  law,  such 


(3991) 

Digitized  by 


Uoogle 


§  2308a  THE  ARMY  (Tit.  14 

complaint  shall  be  investigated  by  a  board  consisting  of  any  number 
of  officers  from  one  to  three,  which  board  shall  be  convened  by  the 
commanding  officer  and  shall  have,  for  the  purpose  of  such  investi- 
gation, power  to  summon  witnesses  and  examine  them  upon  oath 
or  affirmation,  to  receive  depositions  or  other  documentary  evi- 
dence, and  to  assess  the  damages  sustained  against  the  responsible 
parties.  The  assessment  of  damages  made  by  such  board  shall  be 
subject  to  the  approval  of  the  commanding  officer,  and  in  the 
amount  approved  by  him  shall  be  stopped  agamst  the  pay  of  the  of- 
fenders. And  the  order  of  such  commanding  officer  directing  stop- 
pages herein  authorized  shall  be  conclusive  on  any  disbursing  offi- 
cer for  the  payment  by  him  to  the  injured  parties  of  the  stoppages 
so  ordered. 

Where  the  offenders  can  not  be  ascertained,  but  the  organiza- 
tion or  detachment  to  which  they  belong  is  known,  stoppages  to 
the  amount  of  damages  inflicted  may  be  made  and  assessed  in  such 
proportion  as  may  be  deemed  just  upon  the  individual  members 
thereof  who  are  shown  to  have  been  present  with  such  organization 
or  detachment  at  the  time  the  damages  complained  of  were  inflicted 
as  determined  by  the  approved  findings  of  the  board. 
Act  Aug.  29,  1916,  c.  418,  §  3,  39  Stat 

Art.  106.  Arrest  of  deserters  by  civil  officials.  It  shall  be  law- 
ful for  any  civil  officer  having  authority  under  the  laws  of  the  Unit- 
ed States,  or  of  any  State,  Territory,  District,  or  possession  of  the 
United  States,  to  arrest  offenders,  summarily  to  arrest  a  deserter 
from  the  military  service  of  the  United  States  and  deliver  him  into 
the  custody  of  the  military  authorities  of  the  United  States. 
Act  Aug.  29,  1916,  c.  418,  §  8,  39  Stat 

Art.  107.  Soldiers  to  make  good  time  lost.  Every  soldier  who 
in  an  existing  or  subsequent  enlistment  deserts  the  service  of  the 
United  States  or  without  proper  authority  absents  himself  from  his 
organization,  station,  or  duty  for  more  than  one  day,  or  who  is  con- 
fined for  more  than  one  day  under  sentence,  or  while  awaiting  trial 
and  disposition  of  his  case,  if  the  trial  results  in  conviction,  or 
through  the  intemperate  use  of  drugs  or  alcoholic  liquor,  or  through 
disease  or  injury  the  result  of  his  own  misconduct,  renders  himself 
unable  for  more  than  one  day  to  perform  duty,  shall  be  liable  to 
serve,  after  his  return  to  a  full-duty  status,  for  such  period  as  shall, 
with  the  time  he  may  have  served  prior  to  such  desertion,  unauthor- 
ized absence,  confinement,  or  inability  to  perform  duty,  amount  to 
the  full  term  of  that  part  of  his  enlistment  period  which  he  is  re- 
quired to  serve  with  his  organization  before  being  furloughed  to  the 
Army  reserve 

Article  of  War  48.    Act  Jan.  11,  1812,  c.  14,  |  16,  2  Stat  673.    Act  Jan. 
29,  1813,  c.  16,  §  12,  2  Stat  796.    Act  Aug.  29,  1916,  c.  418,  {  3,  39  Stat 

Notes  of  Beoisiona 

Operation  of  section  In  generalw— The  serted,  is  restored  to  duty  without  trl* 
provision  in  this  article  that  a  deserter  al,  which  carries  with  it  an  acknowl* 
"shall  be  liable  to  serve  for  such  period  edgment  on  his  part  of  the  fact  of  de- 
as  shall,  with  the  time  he  may  have  sertion.  It  does  not  apply  to  a  sol- 
served  previous  to  his  desertion,  dier  who,  after  trial  and  conviction, 
amount  to  the  full  term  of  his  enlist-  has  been  ordered  to  duty  after  the  sen- 
ment/'  is  a  penal  provision.  It  does  tence  has  been  expressly  disapproved 
not  by  its  own  force  simply,  work  a  by  the  proper  reviewing  officer.  (1907) 
prolongation  of  the  term  originally  con-  26  Op.  Atty.  Gen.  239. 
tracted.  It  operates  only  after  a  con-  See,  also,  notes  to  art  39,  post 
viction.  (1876)  15  Op.  Atty.  Gen.  152.  Cited  witliout  definite  application. 
It  applies  to  a  soldier  who  has  been  In  re  Davison  (0.  O.  1884)  21  Fed. 
convicted  of  desertion,  or,  having  de-  618,  621. 

Art.  108.  Soldiers;  separation  from  the  service.  No  enlisted 
man,  lawfully  inducted  into  the  military  service  of  the  United 
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States,  shall  be  discharged  from  said  service  without  a  certificate  of 
discharge,  signed  by  a  field  officer  of-  the  regiment  or  other  organi- 
zation to  which  the  enlisted  man  belongs  or  by  the  commanding 
officer  when  no  such  field  officer  is  present;  and  no  enlisted  man 
shall  be  discharged  from  said  service  before  his  term  of  service  has 
expired,  except  by  order  of  the  President,  the  Secretary  of  War,  the 
commanding  officer  of  a  department,  or  by  sentence  of  a  general 
court-martial. 

Article  of  War  4.     Act  Aprfl  10,  1806,  c  20,  art  11,  2  Stat  361.     Act 
Aug.  29,  1916,  c  418,  S  3,  39  Stat 

Notes  of  Bedstons 


What  constitutes  a  discharge.— The 

muster  out  of  a  volunteer  soldier  can- 
not be  viewed  as  in  itself  or  by  itself 
a  discharge  from  service,  and  he  is  not 
to  be  regarded  as  discharged  until  he  is 
released  from  military  control  and  from 
subjection  to  the  orders  of  his  superior 
officers.      (1870)    13    Op.    Atty.    Gen. 

27a 

Avthority  of  President  to  diseharge. 

—The  contract  of  a  soldier  of  the  Unit- 
ed States,  made  by  his  enlistment  and 
oath  to  serve  for  a  definite  term,  "un- 
less sooner  discharged  by  proper  au- 
thority,'* is  one  terminable  by  the  gov- 
ernment at  will,  acting  through  an  offi- 
cer having  proper  authority,  and  this 
article  confers  such  authority  upon,  or 
recognizes  it  as  existing  in,  the  Pres- 
ident of  the  United  States.  Reid  v.  U. 
S.  (D.  C.  1908)  161  Fed.  469. 

Terms  of  dischargow— A  certificate  of 
discharge  issued  to  a  soldier  of  the 
United  States  on  his  muster  out  is  le- 
gal evidence  of  the  fact  of  such  dis- 
charge. Adams  County  v.  Mertz  (1866) 
27  Ind.  103.  It  is  also  evidence  to 
show  that  a  soldier  was  honorably  dis- 
charged. Inhabitants  of  Fitchburg  v. 
Inhabitants  of  Lunenburg  (1869)  102 
Mass.  358;  Inhabitants  of  Hanson  v. 
Inhabitants  of  South  Scituate  (1874) 
115  Mass.  336.  But  a  certificate  of  an 
officer  of  the  United  States  army,  show- 
ing an  honorable  discharge  from  the 
army  and  stating  that  the  character  of 
the  person  discharged  was  good,  is  in- 
admissible to  show  his  good  character 
for  peaceableness.  Taylor  v.  State 
(1904)  48  S.  E.  361,  120  Ga.  857.  Nor 
is  a  certificate  of  a  discharge,  contain- 
ing a  description  of  his  physical  char- 
acteristics, admissible  in  evidence  to 
show  the  height  of  the  soldier.  Com- 
monwealth V.  Crowley  (1904)  26  Pa. 
Super.  Ct  124. 

The  terms  of  a  discharge  given  to  a 
soldier  by  order  of  the  President,  not 
being  prescribed  by  any  statute,  are 
discretionary  with  the  President,  and 
such  discretion,  exercised  by  directing 
a  discharge  "without  honor"  cannot 
be  r«»viewed  by  the  courts.  Reid  v.  U. 
S.  (D.  C.  1908)  161  Fed.  469. 


Regularly,  an  officer  or  soldier,  upon 
his  discharge  from  the  military  serv- 
ice, is  entitled  to  an  honorable  dis- 
charge, unless  he  is  under  sentence  of 
dishonorable  dismissal,  or  unless  he 
has  been  convicted  of  an  infamous  of- 
fense and  is  sentenced  to  punishment 
therefor  during  the  remainder  of  his 
term  of  service,  or  of  conduct  reflect- 
ing upon  his  military  career,  such  as 
cowardice,  etc.,  with  either  of  which 
conditions  an  honorable  discharge 
would  be  incompatible.  (1869)  13  Op. 
Atty.  Gen.  16. 

Where  a  person  entered  the  military 
service  in  August,  1862,  as  a  volunteer, 
to  serve  for  three  years,  and  subse- 
quently deserted,  but  afterwards  vol- 
untarily returned  to  service  under  the 
President's  proclamation  (of  pardon) 
of  March  11,  1865,  and  was  mustered 
out  of  service  along  with  his  company 
July  2,  1865,  it  was  held  that  the  time 
which  elapsed  between  his  desertion 
and  his  return  should  not  be  credited 
to  him  in  a  discharge  or  otherwise,  but 
that  he  is  entitled  to  have  his  actual 
service  credited  to  him  in  an  honorable 
discharge.  (1886)  18  Op.  Atty.  Gen. 
427. 

Correction  of  mistaices  in  discharge^— 

The  War  Department  has  power  to 
correct  mistakes  made  in  granting  dis- 
charges to  soldiers.  (1870)  13  Op. 
Atty.  Gen.  201. 

Cancellation  of  dlschargcw— Where  an 

honorable  discharge  from  the  military 
service  has  in  fact  been  received,  and 
was  given  by  competent  authority,  the 
subsequent  cancellation  of  the  discharge 
certificate,  which  is  only  evidence  of 
such  discbarge,  cannot  avoid  the  latter, 
nor  make  it  capable  of  modification  to 
the  prejudice  of  the  person  discharged. 
(1869)  13  Op.  Atty.  Gen.  16. 

Certificate  of  discharge  as  evidence- 
Suspension  of  eniistmentw— The  Secre- 
tary of  War  can.  release  a  soldier  from 
his  contract  of  enlistment  by  a  dis- 
charge, but  has  no  power  to  suspend  it, 
even  with  the  soldier's  consent  (1877) 
15  Op.  Atty.  Gen.  362. 


Art.  109.     Oath  of  enlistment.    At  the  time  of  his  enlistment 

every  soldier  shall  take  the  following  oath  or  affirmation :  "I, , 

do  solemnly  swear  (or  affirm)  that  I  will  bear  true  faith  and  alle- 
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glance  to  the  United  States  of  America ;  that  I  will  serve  them  hon- 
estly and  faithfully  against  all  their  enemies  whomsoever ;  and  that 
I  will  obey  the  orders  of  the  President  of  the  United  States  and  the 
orders  of  the  officers  appointed  over  me,  according  to  the  Rules 
and  Articles  of  War."  This  oath  or  affirmation  may  be  taken  before 
any  officer. 

Article  of  War  2.     Act  AprU  10,  1806,  c  20,  art  10,  2  Stat  361.    Act 

Jan.  29.  1813,  c  16,  |  13,  2  Stat  796.     Act  Aug.  3,  1861,  c.  42,  J  11,  12 

Stat  289.    Act  Aug.  29,  1916,  c  418,  S  3,  39  Stat 

Art.  110.  Certain  articles  to  be  read  and  explained.  Articles 
one,  two,  and  twenty-nine,  fifty-four  to  ninety-six,  inclusive,  and 
one  hundred  and  four  to  one  hundred  and  nine,  inclusive,  shall  be 
read  and  explained  to  every  soldier  at  the  time  of  his  enlistment 
or  muster  in,  or  within  six  days  thereafter,  and  shall  be  read  and 
explained  once  every  six  months  to  the  soldiers  of  every  garrison, 
regiment,  or  company  in  the  service  of  the  United  States. 

Articles  of  War  2,  128.  Act  April  10,  1806,  c.  20,  arts.  10,  101,  2  Stat  361, 
371.  Act  Jan.  29,  1813,  c.  16,  §  13,  2  Stat  796.  Act  Aug.  3,  1861,  c.  42,  | 
11,  12  Stat  289.    Act  Aug.  29,  1916,  c  418,  §  3,  39  Stat 

notes  of  BeolaioBS 

Reading  articiee,  etCd— The  taking  of  soldier,  are  not  read  to  a  recruit  be- 

tbe  oath  of  allegiance  is  the  pivotal  fact  fore  he  took  the  oath,  will  not  vitiate 

which  changes  the  status  from  that  of  a  his    enlistment.      U.     S.    v.     Grimley 

civilian  to  that  of  a  soldier,  and  the  (1890)  11  Sup.  Gt  54,  56,  137  U.  S. 

fact  that  the  articles  of  war,  many  of  147,  34  L.  Ed.  636. 
which  do  not  concern  the  duty  of  a 

Art.  111.  Copy  of  record  of  trial.  Every  person  tried  by  a  gen- 
eral court-martial  shall,  on  demand  therefor,  made  by  himself  or 
by  any  person  in  his  behalf,  be  entitled  to  a  copy  of  the  record  of 
the  trial. 

Article  of  War  114.    Act  April  10,  1806,  c  20,  art  90,  2  Stat  870.    Act 

Aug.  29,  1916,  c.  418,  f  3,  39  Stat 

Art.  112.  Effects  of  deceased  persons;  disposition  of.  In  case 
of  the  death  of  any  person  subject  to  military  law,  the  commanding 
officer  of  the  place  or  command  will  permit  the  legal  representative 
or  widow  of  the  deceased,  if  present,  to  take  possession  of  all  his 
effects  then  in  camp  or  quarters,  and  if  no  legal  representative  or 
widow  be  present,  the  commanding  officer  shall  direct  a  summary 
court  to  secure  all  such  effects ;  and  said  summary  court  shall  have 
authority  to  convert  such  effects  into  cash,  by  public  or  private  sale, 
not  earlier  than  thirty  days  after  the  death  of  the  deceased,  and  to 
collect  and  receive  any  debts  due  decedent's  estate  by  local  debtors ; 
and  as  soon  as  practicable  after  converting  such  effects  into  cash 
said  summary  court  shall  deposit  with  the  proper  officer,  to  be  des- 
ignated in  rejg^ulations,  any  cash  belonging  to  decedent's  estate,  and 
shall  transmit  a  receipt  for  such  deposit,  accompanied  by  any  will 
or  other  papers  of  value  belonging  to  the  deceased,  an  inventory  of 
the  effects  secured  by  said  summary  court,  and  a  full  account  of  his 
transactions  to  the  War  Department  for  transmission  to  the  Audi- 
tor for  the  War  Department  for  action  as  authorized  by  law  in  the 
settlement  of  the  accounts  of  deceased  officers  or  enlisted  men  of 
the  Army ;  but  if  in  the  meantime  the  legal  representative,  or  wid- 
ow, shall  present  himself  or  herself  to  take  possession  of  decedent's 
estate  the  said  summary  court  shall  turn  over  to  him  or  her  all  ef- 
fects not  sold  and  cash  belonging  to  said  estate,  together  with  an 
inventory  and  account,  and  make  to  the  War  Department  a  full 
report  of  his  transactions. 

The  provisions  of  this  article  shall  be  applicable  to  inmates  of 
the  United  States  Soldiers'  Home  who  die  in  any  United  States  mil- 
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itary  hospital  outs^ide  of  the  District  of  Columbia  where  sent  from 
the  home  for  treatment. 

Articles  of  War  125-127.    Act  April  10,  1806,  c.  20,  arts.  94,  95,  2  Stat. 
370,  371.    Act  Ang.  29,  1916,  c.  418,  §  3,  39  Stat 

Art.  113.  Inquests.  When  at  any  post,  fort,  camp,  or  other 
place  garrisoned  by  the  military  forces  of  the  United  States  and 
under  the  exclusive  jurisdiction  of  the  United  States,  any  person 
shall  have  been  found  dead  under  circumstances  which  appear  to 
require  investigation,  the  commanding  officer  will  designate  and 
direct  a  summary  court-martial  to  investigate  the  circumstances 
attending  the  death;  and,  for  this  purpose,  such  summary  court- 
martial  shall  have  power  to  summon  witnesses  and  examine  them 
upon  oath  or  affirmation.  He  shall  promptly  transmit  to  the  post  or 
other  commander  a  report  of  his  investigation  and  of  his  findings 
as  to  the  cause  of  the  death. 

Act  Aug.  29,  1916,  c.  418,  §  3,  39  Stat 

Art.  114.  Authority  to  administer  oaths.  Any  judge  advocate 
or  acting  judge  advocate,  the  president  of  a  general  or  special  court- 
martial,  any  summary  court-martial,  the  judge  advocate  or  any 
assistant  judge  advocate  of  a  general  or  special  court-martial,  the 
president  or  the  recorder  of  a  court  of  inquiry  or  of  a  military  board, 
any  officer  designated  to  take  a  deposition,  any  officer  detailed  to 
conduct  an  investigation,  and  the  adjutant  of  any  command  shall 
have  power  to  administer  oaths  for  the  purposes  of  the  adminis- 
tration of  military  justice  and  for  other  purposes  of  military  ad- 
ministration ;  and  in  foreign  places  where  the  Army  may  be  serv- 
ing shall  have  the  general  powers  of  a  notary  public  or  of  a  consul 
of  the  United  States  in  the  administration  of  oaths,  the  execution 
and  acknowledgment  of  legal  instruments,  the  attestation  of  docu- 
ments, and  all  other  forms  of  notarial  acts  to  be  executed  by  per- 
sons subject  to  military  law. 

Act  July  27,  1892,  c  272,  |  4,  27  Stat  27a    Act  Aug.  29,  1916,  c  418,  { 

8,  39  Stat 

Art.  115.  Appointment  of  reporters,  and  interpreters.  Under 
such  regulations  as  the  Secretary  of  War  may  from  time  to  time 
prescribe,  the  president  of  a  court-martial  or  military  commission, 
or  a  court  of  inquiry  shall  have  power  to  appoint  a  reporter,  who 
shall  record  the  proceedings  of  and  testimony  taken  before  such 
court  or  commission  and  may  set  down  the  same,  in  the  first  in- 
stance, in  shorthand.  Under  like  regulations  the  president  of  a 
court-ntartial  or  military  commission,  or  court  of  inquiry,  or  a  sum- 
mary court,  may  appoint  an  interpreter,  who  shall  interpret  for 
the  court  or  commission. 

R.  S.  {  1203.    Act  March  3,  1863,  c  75,  {  28,  12  Stat  736.    Act  Aag.  29, 

1916,  c  418,  §  3,  39  Stat 

Art.  116.    Powers  of  assistant  judge  advocates.    An  assistant 
judge  advocate  of  a  general  court-martial  shall  be  competent  to 
perform  any  duty  devolved  by  law,  regulation,  or  the  custom  of 
the  service  upon  the  judge  advocate  of  the  court. 
Act  Aug.  29,  1916,  c.  418,  §  3,  39  Stat 

Art  117.  Removal  of  civil  suits.  When  any  civil  suit  or  crim- 
inal prosecution  is  commenced  in  any  court  of  a  State  against  any 
officer,  soldier,  or  other  person  in  the  military  service  of  the  United 
States  on  account  of  any  act  done  under  color  of  his  office  or  status, 
or  in  respect  to  which  he  claims  any  right,  title,  or  authority  under 
any  law  of  the  United  States  respecting  the  military  forces  thereof, 
or  under  the  law  of  war,  such  suit  or  prosecution  may  at  any  time 
before  the  trial  or  final  hearing  thereof  be  removed  for  trial  into  the 
district  court  of  the  United  States  in  the  district  where  the  same  is 
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pending  in  the  manner  prescribed  in  section  thirty-three  of  the 
Act  entitled  *An  Act  to  codify,  revise,  and  amend  the  laws  relating 
to  the  judiciary,'  approved  March  third,  nineteen  hundred  and 
eleven,  and  the  cause  shall  thereupon  be  entered  on  the  docket  of 
said  district  court  and  shall  proceed  therein  as  if  the  cause  had 
been  originally  commenced  in  said  district  court  and  the  same 
proceedings  had  been  taken  in  such  suit  or  prosecution  in  said  dis- 
trict court  as  shall  have  been  had  therein  in  said  State  court  prior  to 
its  removal  and  said  district  court  shall  have  full  power  to  hear  and 
determine  said  cause. 

Act  Aug.  29,  1916,  c  418,  {  8,  39  Stat 

Art.  118.     Officers;    separation  from  service.    No  officer  shall 
be  discharged  or  dismissed  from  the  service  except  by  order  of 
the  President  or  by  sentence  of  a  general  court-martial ;  and  in  time 
of  peace  no  officer  shall  be  dismissed  except  in  pursuance  of  the  sen- 
tence of  a  court-martial  or  in  mitigation  thereof ;  but  the  President 
may  at  any  time  drop  from  the  rolls  of  the  Army  any  officer  who 
has  been  absent  from  duty  three  months  without  leave  or  who  has 
been  absent  in  confinement  in  a  prison  or  penitentiary  for  three 
months  after  final  conviction  by  a  court  of  competent  jurisdiction. 
Article  of  War  99.     Act  April  10,  1800,  c.  20,  art  11,  2  Stat  361.     Act 
July  13,  1866,  c.  176,  §  5,  14  Stat  92.     Act  Aug.  29,  1916,  c  418,  f  3.  39 
Stat 

A  proTlsion  similar  to  that  of  this  article  was  made  by  R.  S.  {  1229,  ante,  | 
2001. 

The  President  was  authorized  to  drop  from  the  rolls  of  the  Army  any  officer 
absent  from  duty  three  months  without  leave,  etc.,  by  another  provision  of  said 
R.  S.  i  1229,  and  by  a  provision  of  Act  Jan.  19,  1911,  c.  22,  ante,  i§  2001, 
2002. 

Officers  dismissed  by  sentence  of  a  general  court-martial  formally  approved 
cannot  be  restored  to  the  service  except  by  reappointment,  by  R.  S.  |  1228, 
ante,  S  2000. 

Hotes  of  Beoistons 


Construotion  of  aeolion  In  generals— 

This  section  means  that  whereas,  un- 
der Act  July  17,  1862,  c  200,  12  Stat 
596,  as  well  as  before  its  passage,  the 
president  alone  was  authorized  to  dis- 
miss an  army  or  naval  officer  from 
the  service  for  any  cause  which,  in 
his  judgment,  either  rendered  such  offi- 
cer unsuitable  for,  or  whose  dismissal 
would  promote,  the  public  service,  he 
alone  shall  not  thereafter  in  time  of 
peace  exercise  such  power  of  dismissal, 
except  in  pursuance  of  a  court-martial 
sentence  to  that  effect  or  in  commu- 
tation thereof.  It  was  not  the  purpose 
of  this  section  to  withdraw  from  the 
President  the  power,  with  the  advice 
and  consent  of  the  Senate,  to  supersede 
an  officer  in  the  military  or  naval  serv- 
ice by  the  appointment  of  another  in 
his  place.  Blake  v.  U.  S.  (1880)  103 
U.  S.  227.  236,  26  L.  Ed.  462. 

Purpose  of  article.— The  purpose  of 
the  act  was,  in  times  of  peace,  to  sus- 
pend the  broad  power  which  the  Presi- 
dent exercised  during  the  war.  Mc- 
Elrath  v.  U.  S.  (1880)  102  U.  S.  420, 
438,  26  L.  Ed.  189. 

It  was  not  the  purpose  of  this  section 
to  withdraw  from  the  President  the 
power  to  supersede  or  remove  an  of- 
ficer of  the  army  by  the  appointment, 
by  and  with  the  advice  and  consent  of 
the  Senate,  of  his  successor.    Blake  ▼• 
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U.  S.  (1880)  103  U.  S.  227,  236,  26  Lu 
Ed.  462. 

The  word  "commutation,**  used  in 
section  2001,  ante,  is  changed  to  **miti- 
gation''  in  this  article.  Hartigan  v.  U. 
S.  (1905)  25  Sup.  Ct  204,  205,  196  U. 
S.  169,  49  L.  Ed.  434. 

Although  a  West  Point  cadet  may  be 
in  the  army,  and,  in  a  certain  sense, 
may  be  an  officer,  as  distinguished  from 
an  enlisted  man,  he  is  not  a  commis- 
sioned officer,  so  as  to  be  entitled  to  a 
court-martial  before  being  dismissed  for 
desertion,  as  provided  by  this  section 
and  sections  2001,  2308,  ante.  Harti- 
gan ▼.  U.  S.  (1905)  25  Sup.  Ct  204, 
205,  196  U.  S.  169,  49  L.  Ed.  434,  af- 
firming (1903)  38  Ct  CL  346. 

Dismissal     In     general— Offloersw— A 

sentence  of  "dismissal"  is  legaL 
(1829)  2  Op.  Atty.  Gen.  287,  297; 
(1841)  3  Op.  Atty.  Gen.  631. 

Effeot  of  dismissals— An  officer  of 
volunteers  in  the  army,  who  was  dis- 
missed from  the  service  during  the  Civil 
War,  by  order  of  the  President,  did  not 
regain  his  position  by  a  subsequent 
revocation  of  that  order.  A  vacancy 
was  created  which  could  be  filled  only 
by  a  new  appointment.  U.  S.  v.  Corson 
(1885)  5  Sup.  Ct  1158,  114  U.  S.  619, 
29  L.  Ed.  254. 
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Art.  119.  Rank  and  precedence  among  regulars,  militia,  and  vol- 
unteers. In  time  of  war  or  public  danger,  when  two  or  more  of- 
ficers of  the  same  grade  are  on  duty  in  the  same  field,  department, 
or  command,  or  of  organizations  thereof,  the  President  may  as- 
sign the  command  of  the  forces  of  such  field,  department,  or  com- 
mand, or  of  any  org^anization  thereof,  without  regard  to  seniority  of 
rank  in  the  same  grade.  In  the  absence  of  such  assignment  by 
the  President,  officers  of  the  same  grade  shall  rank  and  have  preced- 
ence in  the  following  order,  without  regard  to  date  of  rank  or  com- 
mission as  between  officers  of  different  classes,  namely :  First,  of- 
ficers of  the  Regular  Army  and  officers  of  the  Marine  Corps  de- 
tached for  service  with  the  Army  by  order  of  the  President ;  second, 
officers  of  forces  drafted  or  called  into  service  of  the  United  States ; 
and,  third,  officers  of  the  volunteer  forces :  Provided,  That  officers 
of  the  Regular  Army  holding  commissions  in  forces  drafted  or 
called  into  the  service  of  the  United  States  or  in  the  volunteer  forces 
shall  rank  and  have  precedence  under  said  commissions  as  if  they 
were  commissions  in  the  Regular  Army;  the  rank  of  officers  of 
the  Regular  Army  under  commissions  in  the  National  Guard  as 
such  shall  not,  for  the  purposes  of  this  article^  be  held  to  antedate 
the  acceptance  of  such  officers  into  the  service  of  the  United  States 
under  said  commissions. 

Article  of  War  124.    Act  Aprfl  10,  1806,  c  20,  art  98,  2  Stat  371.    Act 

March  2,  1867,  c  159,  §  2,  14  Stat  435.    Act  March  8,  1910,  c.  88,  |  1,  86 

Stat  234.    Act  Aug.  29,  1916,  c  418,  S  3,  39  Stat 

Art.  120.  Command  when  different  corps  or  commands  happen 
to  join.  When  different  corps  or  commands  of  the  military  forces 
of  the  United  States  happen  to  join  or  do  duty  together  the  offi- 
cer highest  in  rank  of  the  line  of  the  Regular  Army,  Marine  Corps, 
forces  drafted  or  called  into  the  service  of  the  United  States  or 
Volunteers,  there  on  duty,  shall,  subject  to  the  provisions  of  the 
last  preceding  article,  command  the  whole  and  give  orders  for 
what  is  needful  in  the  service,  unless  otherwise  directed  by  the 
President. 

Article  of  War  122.  Act  April  10,  1806,  c.  20,  art  62,  2  Stat  367.  Act 
March  8,  1910,  c.  88,  f  1,  36  Stat  234.  Act  Aug.  29,  1916,  c.  418,  {  3.  39 
Stat 

Notes  of  DeelaioBs 

Offlcert  of  marine  corpSd—Thia  sec-  President  detaching  it  for  service  with 
tion  does  not  operate  to  give  to  offi-  the  army,  the  case  is  one  of  co-opera - 
cers  of  the  marine  corps  any  authority  tion  and  not  of  incorporation,  and  in 
to  exercise  command  in  the  army,  un-  such  a  case  no  officer  of  the  marine 
less  they  have  been  detached  for  serv-  corps  can  exercise  command  over  the 
ice  with  the  army  by  order  of  the  Pres-  army  any  more  than  a  naval  officer 
ident  and  are  still  serving  with  the  can  when  some  part  of  the  navy  is  co- 
army  under  that  order.  When  any  part  operating  with  the  army;  and  the  con- 
of  the  marine  corps  is  present  with  the  verse  is  true  of  army  officers  co-operat- 
army  and  engaged  in  a  common  enter-  ing  with  the  marine  corps.  (IdOQ)  28 
prise  with  it,  without  an  order  of  the  Op.  Atty.  Gen.  15. 

Art,  121.  Complaints  of  wrongs.  Any  officer  or  soldier  who  be- 
lieves himself  wronged  by  his  commanding  officer,  and,  upon  due 
application  to  such  commander,  is  refused  redress,  may  complain 
to  the  general  commanding  in  the  locality  where  the  officer  against 
whom  the  complaint  is  made  is  stationed.  The  general  shall  ex- 
amine into  said  complaint  and  take  proper  measures  for  redressing 
the  wrong  complained  of;  and  he  shall,  as  soon  as  possible,  trans- 
mk  to  the  Department  of  War  a  true  statement  of  such  complaint, 
with  the  proceedings  had  thereon. 

Articles  of  War  29,  30.  Act  April  10,  1806,  c.  20,  arts.  34,  36.  Act 
Aug.  29,  1916,  c  418,  §  3,  39  Stat 

Offenses  mentioned  in  R.  S.  S  1342,  which  contained  the  Articles  of  War,  in- 
cluded in  a  2308-2447,  the  punishment  of  which  may  be  death,  were  expressly 
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excepted  from  the  provisions  of  Act  Jan.  15,  1897,  c.  29,  f|  2,  8,  29  Stat.  487, 
which  abolished  the  death  penalty  for  all  offenses  to  which  the  same  had  at- 
tached, with  certain  exceptions. 

Notes  of  Beoisioiis 

Court-martial.— Under  this  article  it  But  as  the  authority  of  the  court-mar- 
ls imperative  on  the  commanding  offi-  tial  extended  no  further  than  a  court 
cer  of  a  regiment,  when  complaint  is  of  inquiry,  the  rules  and  practice  of 
made  by  an  inferior  officer  or  soldier,  the  latter -should  in  general  govern  Its 
to  summon  a  regimental  court-martial  proceedings.  (1811)  1  Op.  Atty.  Gen. 
to  inquire  into  the  truth  or  falsehood  166. 
of  the  complaint,  and  decide  thereon. 

§  2308b.  (Act  Aug.  29,  1916,  c.  418,  §  4.)  Time  of  taking  effect  of 
Articles  of  War. 
The  provisions  of  section  three  of  this  Act  shall  take  effect  and 
be  in  force  on  and  after  the  first  day  of  March,  nineteen  hundred 
and  seventeen :  Provided,  That  articles  four,  thirteen,  fourteen,  fif- 
teen, twenty-nine,  forty-seven,  forty-nine  and  ninety-two  shall  take 
effect  immediately  upon  the  approval  of  this  Act.     (39  Stat.) 

This  was  section  4  of  the  Army  appropriation  act  for  the  fiscal  year  1917, 
cited  above. 

The  section  8  mentioned  in  this  section  was  the  section  of  said  act  which 
amended  R.  S.  §  1342,  which  constituted  the  Articles  of  War.  It  is  set 
forth  ante,  §  2308a. 

§  2308c.  (Act  Aug.  29,  1916,  c.  418,  §  5.)  Effect  as  to  offenses 
previously  conunitted. 
All  offenses  committed  and  all  penalties,  forfeitures,  fines, 
or  liabilities  incurred  prior  to  the  taking  effect  of  this  Act,  under 
any  law  embraced  in  or  modified,  changed,  or  repealed  by  this  Act, 
may  be  prosecuted,  punished,  and  enforced  in  the  same  manner  and 
with  the  same  effect  as  if  this  Act  had  not  been  passed.  (39 
Stat.) 

This  was  section  5  of  the  Army  appropriation  act  for  the  fiscal  year  1917, 
cited  above. 

Section  6  of  said  Act  Aug.  29,  1916,  c.  418,  {  3,  39  Stat.,  repealed  aU  laws 
and  parts  of  laws  inconsist;,ent  with  the  provisions  of  the  act 

§  2308d.  (Act  March  1,  1875,  c.  115.)     President  may  make  and 
publish  army  regulations. 
*     *    And  the  President  is  hereby  authorized,  under  said  section, 
to  make  and  publish  regulations  for  the  government  of  the  Army  in 
accordance  with  existing  laws.    (18  Stat.  337.) 

This  was  an  act  entitled  **An  act  to  authorize  the  promulgation  of  the  gen- 
eral regulations  for  the  government  of  the  Army,"  cited  above. 

The  provisions  repealed  by  the  omitted  portion  of  this  section  are  so  much 
of  section  20  of  Act  July  15,  1870,  c.  294,  16  Stat  319,  as  require  the  gen- 
eral system  of  regulations  for  the  Army,  therein  authorized,  to  be  reported 
to  Congress  at  its  next  session,  and  are  as  follows:  **And  be  it  further  en- 
acted, That  the  Secretary  of  War  shall  prepare  a  system  of  general  regula- 
tions for  the  administration  of  the  affairs  of  the  army,  which,  when  approved 
by  Congress,  shall  be  enforced  and  obeyed  until  altered  or  revoked  by  the 
same  authority;  and  said  regulations  shall  be  reported  to  Congress  at  its 
next  session :  Provided,  That  said  regulations  shall  not  be  inconsistent  with 
the  laws  of  the  United  States.*'  This  section  was  not  incorporated  in  the 
Revised  Statutes. 

Notes  of  Decisions 

Purpose  and  scope  of  act— The  Presi-  ate  new  ones.    (1882)  17  Op.  Atty.  Gen. 

dent  may  make  and  publish  regulations  461. 

for  the  government  of  the  army  in  ac-  Regulations  as   mandatory.^— See   (D. 

cordance  with  existing  laws.    (1882)  17  C.  1902)  Moses  v.  U.  S.,  116  Fed.  526, 

Op.  Atty.  Gen.  461;  In  re  Smith  (1888)  judgment  reversed  (1903)  U.  S.  v.  Mos- 

23  Ct.  CL  452;  Morrison  v.  U.  S.  (1877)  es,  126  Fed.  58,  60  C.  C.  A,  600,  70 

13  Ct  CI.  1.  L.  R.  A.  281,  writ  of  certiorari  denied 

Thie  act  conferred  authority  to  modi-  (1904)  Moses  v.  U.  S.,  25  Sup.  Ct  789, 

fy  existing  regulations  as  well  as  to  ere-  195  U.  S.  632,  49  Ia  Ed.  353. 
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CHAPTER  SIX 
The  United  States  Disciplinary  Barracks 

ThiB  chapter  of  the  Revised  Statutes,  including  sections  1344-1361  thereof, 
became  inoperative  by  the  transfer  of  all  the  buildings,  grounds,  and  other 
property  connected  with  the  military  prison  at  Fort  Leavenworth  to  the  De- 
partment of  Justice  for  a  United  States  Penitentiary,  by  Act  March  2,  1895, 
c.  189,  f  1,  28  Stat  957.  But  Act  June  10,  1896,  c.  400,  J  1,  29  Stat.  380, 
which  authorized  and  directed  the  Attorney-General  to  select  on  the  Leaven- 
worth Military  Reservation  a  site  for  the  erection  of  a  penitentiary,  further 
provided  that,  when  the  penitentiary  so  authorized  should  be  occupied,  the 
buildings  transferred  to  the  Department  of  Justice  by  Act  March  2,  1895,  c. 
189,  mentioned  above,  should  be  retransferred  to  the  Department  of  War. 
By  such  retransfer,  and  by  the  re-establishment  of  the  military  prison  at  Fort 
Leavenworth,  the  provisions  of  this  chapter  became  operative  again,  and  they 
were  expressly  recognized  as  applicable  to  said  prison  and  to  any  military 
prison  that  the  Secretary  of  War  may  designate,  by  a  provision  of  Act  March 
2,  1907,  c  2511,  34  Stat  1169.  Said  chapter  was  expressly  amended  by  Act 
March  4,  1915,  c.  143,  §  2,  to  read  as  set  forth  by  said  section.  See  post 
I  2458a.  Said  amendatory  act  also  superseded  all  subsequent  laws  relating  to 
the  Military  Prison,  by  the  inclusion  of  the  provisions  thereof  therein,  with 
the  exception  of  a  provision  of  Act  March  3,  1879,  c  182,  |  1,  which  is  set 
forth  below  in  this  chapter  as  i  2469. 

Sec  Beo. 

2449.  (Superseded.)  financial  and  other  offi- 

2450,2451.  (Superseded.)  cers. 

2452.  (Superseded.)  (4)  Officers;    guards,  etc 

2453-2458.  (Superseded.)  (5)  Powers  and  duties  of  eom- 

2458a.  (1)  Military      prison      to      be  mandant 

known  as  United  States  (6)  Military  training  of  offend- 

Disdplinary  Barracks.  ers;    disciplinary  organ- 

(2)  Persons  sentenced  to  con-  izations. 

finement  upon  conviction  (7)  Remission  of  unexecuted 
by  court  martials,  etc.,  portions  of  sentences  of 
of  certain  crimes,  to  be  offenders;  restoration  to 
confined  in  penitentiary;  duty  or  re-enlistment, 
other  persons  so  sen-  etc. 
tenced  to  be  confined  and  (8)  Branch  disciplinary  bar- 
detained  in  Disciplinary  racks. 
Barracks.  2459.  Supplies  for  Army  to  be  manu- 
(8)  Government    and    control;  factured. 

regulations;     reports   of  2460-2469.  (Superseded.) 

§  2449.  (R.  S.  §  1344.)     (Superseded.) 

This  section  provi&d  that  there  should  be  established  at  Rock  Island,  Illi- 
nois, a  prison  for  the  confinement  and  reformation  of  offenders  against  the 
rules,  regulations,  and  laws  for  the  government  of  the  Army  of  the  United 
States,  in  which  should  be  confined  and  employed  at  labor,  and  governed  in 
the  manner  to  be  thereafter  directed,  all  offenders  convicted  before  any  court- 
martial  or  military  commission  in  the  United  States,  and  sentenced  according 
to  law  to  imprisonment  therein.  It  was  superseded  by  the  express  amendment 
of  this  chapter  by  Act  March  4,  1915,  c.  143,  §  2.    See  post  §  2458a  (1)  (2). 

§§  2450,  2451.     (Superseded.) 

Section  2450,  which  was  Act  May  21,  1874,  c  186,  18  Stat.  48,  was  an 
amendment  of  Act  March  3,  1873,  c.  249,  17  Stat.  582,  which  constituted  this 
chapter  as  enacted  into  the  Revised  Statutes.  It  amended  said  Act  March  3, 
1873,  c.  249,  by  requiring  that  all  acts  and  things  required  to  be  done  and  per- 
formed at  Rock  Island  by  said  act  should  be  done  and  performed  on  the  mili- 
tary reservation  at  Fort  Leavenworth,  Kansas,  and  provided  that  the  build- 
ings on  said  reservation  should  be  modified  and  used  as  far  as  practicable  for 
the  purposes  of  said  prison.  It  was  superseded  by  the  express  amendment  of 
this  chapter  by  Act  March  4, 1915,  c.  143,  §  2.    See  post,  f  2458a  (1)  (2). 

Section  2451,  which  was  a  provision  of  Act  March  2,  1907,  c.  2511,  34  Stat 
1169,  provided  that  thereafter  any  military  prison  that  the  Secretary  of  War 
might  designate  for  the  confinement  of  general  prisoners,  for  whom  there  was 
no  room  at  the  United  States  Military  Prison  at  Fort  Leavenworth,  or  whom 
it  should  be  impracticable  to  send  there,  should  be  regarded  as  a  branch  of 
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the  said  Militarj  Prison,  and  equally  with  it  should  be  subject  to  the  laws  re- 
lating: thereto,  including:  chapter  six,  titie  fourteen  of  the  Revised  Statutes. 
It  was  superseded  by  a  provision  of  Act  March  4,  1915,  c  143,  |  2.  See  post, 
I  2458a  (8). 

(R  S.  §  1345,  Superseded.) 
This  section,  which  provided  for  the  organization,  by  the  Secretary  of  War, 
of  a  board  of  five  members,  to  consist  of  five  oflicers  of  the  Army  and  two 
persons  from  civil  life,  who  should  adopt  a  plan  for  the  building  of  the  prison 
and  frame  regulations  for  the  government  of  the  prisoners,  was  superseded  by 
the  provision  vesting  the  government  and  control  of  the  prison  in  the  Board 
of  Commissioners  of  the  Soldiers'  Home,  of  Act  March  4,  1909,  c.  299,  S  1, 
35  Stat  1004,  which  said  provision  was  superseded  by  Act  March  4,  1915, 
c  143,  I  2,  post,  i  2458a  (3). 

§  2452.     (Superseded.) 

This  section,  which  was  a  provision  of  Act  March  4,  1909,  c  299,  |  1,  85 
Stat  1004,  vested  the  government  of  the  Military  Prison  in  the  Board  of  Com- 
missioners of  the  United  States  Soldiers'  Home,  enumerated  the  members  of 
the  Board,  and  required  the  Board  to  submit  an  annual  statement  to  the 
Secretary  of  War,  for  transmission  to  Congress^  of  the  affairs  of  the 
said  Home  and  Prison  for  each  preceding  fiscal  year.  It  was  superseded  by 
a  provision  of  Act  March  4,  1915,  c  143,  {  2.    See  post,  |  2458a  (3). 

§§  2453-2458.  (R.  S.  §§  1346-1351.)     (Superseded.) 

Section  2453  (R.  S.  §  1346,  as  amended  by  Act  Jan.  19,  1891,  c  80,  20  Stat 
722)  provided  for  the  visitation  and  inspection  of  the  Prison  by  the  Secretary 
of  War  and  the  Board  of  Commissioners  of  the  Soldiers'  Home.  It  was  super- 
seded by  the  express  amendment  of  this  chapter  by  Act  March  4,  1915,  c.  143t 
§  2.    See  post  I  2458a. 

Section  2454  (R.  S.  S  1347)  provided  that  the  ofiicers  of  the  Prison  should  con- 
sist of  a  commandant  and  the  necessary  subordinate  officers,  a  chaplain,  and 
a  surgeon  and  clerk,  to  be  detailed  by  the  Secretary  of  War  from  the  commis- 
sioned officers  of  the  Army,  and  provided  for  the  detail  of  a  sufficient  number 
of  enlisted  men  of  the  Army  to  act  as  turnkeys,  guards,  and  assistants.  It 
was  superseded  by  a  provision  of  Act  March  4,  1915,  c.  143,  S  2.  See  post 
§  2458a  (4). 

Section  2455  (R.  S.  §  1348,  as  amended  by  Act  Jan.  19,  c  80,  26  Stat  722), 
provided  for  the  examination  of  the  accounts  and  government  of  the  Prison 
by  one  of  the  inspectors-general  of  the  Army  at  least  once  each  year.  It  was 
superseded  by  the  express  amendment  of  this  chapter  by  Act  March  4,  1915,  c. 
143,  {  2.     See  post  I  2458a. 

Section  2456  (R.  S.  §  1349)  required  the  commandant  before  entering  upon 
his  duties,  to  give  a  bond  in  a  sum  to  be  fixed  by  the  Secretary  of  War,  con- 
ditioned for  the  faithful  discharge  of  his  duties,  etc.  It  was  superseded  by  the 
express  amendment  of  this  chapter  by  Act  March  4,  1915,  c  143,  |  2.  See 
post  §  2458a. 

Section  2457  (R.  S.  §  1350)  provided  that  the  commandant  should  have  charge 
of  the  Prison,  the  charge  and  employment  of  the  prisoners,  and  the  custody  of 
all  the  property  of  the  government  connected  with 'the  Prison,  required  him 
to  receive  and  pay  out  all  money  used  for  the  Prison,  required  him  to  cause  to 
be  kept  suitable  accounts,  and  required  him  to  make  regular  reports  to  the 
Secretary  of  War.  It  was  superseded  by  the  express  amendment  of  this  chap- 
ter by  Act  March  4,  1915,  c.  143,  §  2.    See  post,  |  2458a. 

Section  2458  (R.  S.  §  1351)  authorized  the  employment  of  the  convicts  at 
such  labor  and  in  such  trades  as  might  be  deemed  best  for  their  health  and 
reformation,  provided  for  the  sale  and  disposal  of  manufactured  articles,  and 
required  the  commandant  to  account  for  the  proceeds  thereof,  and  to  give  bond 
for  the  faithful  keeping  and  accounting  of  all  property  and  moneys  coming  to 
his  hands  as  commandant  It  was  superseded  by  the  express  amendment  of 
this  chapter  by  Act  March  4,  1915,  c.  143,  §  2.    See  post  §  2458a  (5). 

§  2458a.  (Act  March  4,  1915,  c.  143,  §  2.)     (1)  Military  prison  to 
be  known  as  United  States  Disciplinary  Barracks. 
The  United  States  Military  Prison,  Fort  Leavenworth,  Kansas, 
shall  hereafter  be  known  as  the  United  States  Disciplinary  Bar- 
racks. 

(2)  Persons  sentenced  to  confinement  upon  conviction  by  court 

martials,  etc.,  of  certain  crimes,  to  be  confined  in  penitentiary; 

other  persons  so  sentenced  to  be  confined  and  detained  in  Dis« 

ciplinary  Barracks. 

Persons  sentenced  to  confinement  upon  conviction  by  courts- 
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martial  or  other  military  tribunals  of  crimes  or  offenses  which,  un- 
der some  statute  of  the  United  States  or  under  some  law  of  the 
State,  Territory,  District,  or  other  jurisdiction  in  which  the  crime  or 
offense  may  be  committed,  are  punishable  by  confinement  in  a  peni- 
tentiary, including  jjersons  sentenced  to  confinement  upon  convic- 
tion by  courts-martial  or  other  military  tribunals  of  two  or  more 
acts  or  omissions,  any  one  of  which,  under  the  statute  or  other  law 
hereinbefore  mentioned,  constitutes  or  includes  a  crime  or  offense 
punishable  by  confinement  in  a  penitentiary,  may  be  confined  at 
hard  labor,  during  the  entire  period  of  confinement  so  adjudged,  in 
any  United  States,  State,  Territorial,  or  District  penitentiary,  or  in 
any  other  penitentiary  directly  or  indirectly  under  the  jurisdiction 
of  the  United  States ;  and  all  persons  sentenced  to  confinement  up- 
on conviction  by  courts-martial  or  other  military  tribunals  who  are 
not  confined  in  a  penitentiary  may  be  confined  and  detained  in  the 
United  States  Disciplinary  Barracks. 

(3)  Government  and  control ;  regulations ;  reports  of  financial  and 
other  officers. 

The  government  and  control  of  the  United  States  Disciplinary 
Barracks  and  of  all  offenders  sent  thereto  for  confinement  and  de- 
tention therein  shall  be  vested  in  the  Adjutant  General  of  the  Army 
under  the  direction  of  the  Secretary  of  War,  who  shall  from  time  to 
time  make  such  regulations  respecting  the  same  as  may  be  deemed 
necessary,  and  who  shall  submit  annually  to  Congress  a  full  state- 
ment of  the  financial  and  other  affairs  of  said  institution  for  the 
preceding  fiscal  year. 

(4)  Officers ;  guards,  etc. 

The  officers  of  the  United  States  Disciplinary  Barracks  shall 
consist  of  a  commandant  and  such  subordinate  officers  as  may  be 
necessary,  who  shall  be  detailed  by  the  Secretary  of  War  from  the 
commissioned  officers  of  the  Army  at  large.  In  addition  to  detail- 
ing for  duty  at  said  disciplinary  barracks  such  number  of  enlisted 
men  of  the  Staff  Corps  and  departments  as  he  may  deem  necessary, 
the  Secretary  of  War  shall  assign  a  sufficient  number  of  enlisted 
men  of  the  line  of  the  Army  for  duty  as  guards  at  said  discipHnarjr 
barracks  and  as  noncommissioned  officers  of  the  disciplinary  organi- 
zations hereinafter  authorized.  Said  guards,  and  also  the  enlisted 
men  assigned  for  duty  as  noncommissioned  officers  of  disciplinary 
organizations,  shall  be  detached  from  the  line  of  the  Army,  or  en- 
listed for  the  purpose;  and  said  guards  shall  be  organized  as  in- 
fantry, with  noncommissioned  officers,  musicians,  artificers,  and 
cooks  of  the  number  and  grades  allowed  by  law  for  infantry  organi- 
zations of  like  strength :  Provided,  That  at  least  one  of  said  guards 
shall  have  the  rank,  pay,  and  allowances  of  a  battalion  sergeant 
major. 

(5)  Powers  and  duties  of  commandant. 

The  commandant  of  the  United  States  Disciplinary  Barracks 
shall  have  command  thereof  and  charge  and  custody  of  all  offenders 
sent  thereto  for  confinement  and  detention  therein;  shall  govern 
such  offenders  and  cause  them  to  be  employed  at  such  labor  and  in 
such  trades  and  to  perform  such  duties  as  may  be  deemed  best  for 
their  health  and  reformation  and  with  a  view  to  their  honorable 
restoration  to  duty  or  their  reenlistment  as  hereinafter  authorized ; 
shall  cause  note  to  be  taken  and  a  record  to  be  made  of  the  conduct 
of  such  offenders ;  and  may  shorten  the  daily  time  of  hard  labor  of 
those  who  by  their  obedience,  honesty,  industry,  and  general  good 
conduct  earn  such  favors — all  under  such  regulations  as  the  Secre- 
tary of  War  may  from  time  to  time  prescribe. 
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(6)  Military  training  of  offenders ;  disciplinary  organizations. 
The  Secretary  of  War  shall  provide  for  placing  under  military 

training  those  offenders  sent  to  the  United  States  DisQiplinary  Bar- 
racks for  confinement  and  detention  therein  whose  record  and  con- 
duct are  such  as  to  warrant  the  belief  that  upon  the  completion  of  a 
course  of  military  training  they  may  be  worthy  of  an  honorable 
restoration  to  duty  or  of 'being  permitted  to  reenlist;  may  provide 
for  the  organization  of  offenders  so  placed  under  military  training 
into  disciplinary  companies  and  higher  units,  organized  as  infantry, 
with  noncommissioned  officers,  except  color  sergeants,  selected  or 
appointed  from  the  enlisted  men  assigned  to  duty  for  that  purpose 
pursuant  to  the  provisions  of  paragraph  four  hereof ;  and  may  pro- 
vide for  uniforming,  arming,  and  equipping  such  organizations. 

(7)  Remission  of  unexecuted  portions  of  sentences  of  offenders; 
restoration  to  duty  or  recnlistment,  etc. 

Whenever  he  shall  deem  such  action  merited  the  Secretary  of 
War  may  remit  the  unexecuted  portions  of  the  sentences  of  offend- 
ers sent  to  the  United  States  Disciplinary  Barracks  for  confine- 
ment and  detention  therein,  and  in  addition  to  such  remission  may 
grant  those  who  have  not  been  discharged  from  the  Army  an  hon- 
orable restoration  to  duty,  and  may  authorize  the  reenlistment  of 
those  who  have  been  discharged  or  upon  their  written  application 
to  that  end  order  their  restoration  to  the  Army  to  complete  their 
respective  terms  of  enlistment,  and  such  applicajtion  and  order  of 
restoration  shall  be  effective  to  revive  the  enlistment  contract  for  a 
period  equal  to  the  one  not  served  under  said  contract. 

(8)  Branch  disciplinary  barracks. 

The  Secretary  of  War  may,  from  time  to  time,  designate  any 
building  or  structure  or  any  part  thereof  under  the  control  of  the 
Secretary  of  War  and  pertaining  to  the  military  establishment  as  a 
branch  disciplinary  barracks  for  the  confinement  and  detention  of 
offenders  whom  it  is  impracticable  to  send  to  the  United  States 
Disciplinary  Barracks  at  Fort  Leavenworth,  Kansas ;  and  all  branch 
disciplinary  barracks  and  all  offenders  sent  thereto  for  confinement 
and  detention  therein  shall  be  subject  to  the  laws  respecting  the 
United  States  Disciplinary  Barracks  at  Fort  Leavenworth,  Kansas, 
and  the  offenders  sent  thereto  for  confinement  and  detention 
therein.     (38  Stat.  1084.) 

This  section  was  section  2  of  the  Army  appropriation  act  for  the  fiscal 
year  1916,  cited  above.  It  expressly  amended  chapter  6  of  Title  Fourteen, 
which,  as  enacted  into  the  Revised  Statutes,  consisted  of  R.  S.  {{  1344- 
1361,  and  Act  May  21,  1874,  c.  186,  18  Stat,  amendatory  of  said  R.  S.  |{ 
1344^1361,  thereby  superseding  all  of  the  provisions  of  said  R.  S.  §§  1344- 
1361,  and  of  said  Act  May  21,  1874,  c.  186.  In  addition  to  the  above-men- 
tioned laws  said  chapter  6,  as  carried  into  the  Compilation  of  1913,  con- 
tained the  following  acts:  A  provision  of  Act  March  3,  1879,  c  182,  §  1, 
20  Stat  389,  a  provision  of  Act  March  2.  1907,  c.  2511,  34  Stat  1169,  and 
a,  provision  of  Act  March  4,  1909,  c.  299,  §  1,  35  Stat  1004.  These  acts 
were  also  superseded  by  this  section,  by  the  inclusion  of  the  provlsionB 
thereof  herein,  except  the  provisions  of  said  Act  March  3,  1879,  c.  182,  §  1, 
which  are  set  forth  post,  §  2457. 

The  United  States  Military  Prison  was  established  by  R.  S.  §  1344,  as 
amended  by  Act  May  21,  1874,  c.  186,  18  Stat  48,  said  amendatory  act 
fixing  the  location  of  the  Prison  at  Fort  Leavenworth,  Kansas,  instead  of 
at  Rock  Island,  Illinois,  as  provided  in  the  original  act  Said  amendatory 
act,  though  passed  before  the  enactment  of  the  Revised  Statutes,  became 
effective  as  a  subsequent  statute,  and  as  repealing  any  portion  of  the  Re- 
vised Statutes  inconsistent  therewith,  by  virtue  of  R.  S.  §  5601,  post,  § 
10598.  Thereafter  provisions  for  the  transfer  of  the  Military  Prison  at 
Fort  Leavenworth  from  the  Department  of  War  to  the  Department  of 
Justice,  to  be  known  and  used  as  a  United  States  Penitentiary,  were  made 
by  Act  March  2,  1895,  c  189,  §  1,  post,  §  10561.  Subsequent  provisions 
for  the  erection  of  a  United  States  Penitentiary  on  a  site  on  the  Fort 
Leavenworth   Reservation,   and   for   the  restoration  to   the   Department  ol 
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War  of  the  premises  transferred  therefrom  to  the  Department  of  Justicei 
when  such  penitentiary  should  be  completed,  in  accordance  with  the  pro- 
visions of  said  Act  March  2,  1896,  c.  189,  S  1,  were  made  by  Act  June  10, 
1896,  c.  400,  4  1,  post,  {  10562.  See  notes  under  S§  2440-2458,  ante,  and 
IS  2460-2469,  post 

All  persons  under  sentence  adjudged  by  courts-martial  are  made  subject 
to  the  Articles  of  War,  by  article  2  thereof,  Act  Aug.  29,  1916,  c.  418,  § 
8,  ante,  {  2308a,  art  2. 

Article  42  of  the  articles  of  war.  Act  Aug.  29,  1916,  c.  418,  §  3,  ante,  { 
2308a,  art  42,  provides  as  follows:  "Except  for  desertion  in  time  of  war, 
repeated  desertion  in  time  of  peace  and  mutiny,  no  person  shall  be  puniahed 
for  confinement  in  a  penitentiary  unless  an  act  or  omission  of  which  he  is 
convicted  is  recognized  as  an  offense  of  a  civU  nature  by  some  statute  of 
the  United  States,  or  at  the  common  law  as  the  same  exists  in  the  Dis- 
trict of  Columbia  or  by  way  of  commutation  of  a  death  sentence,  and  unless 
also  the  period  of  confinement  authorized  and  adjudged  by  a  court-martial  is 
one  year  or  more:  provided  that  when  a  sentence  of  confinement  is  ad- 
judged by  a  court-martial:  upon  conviction  of  two  or  more  acts  or  omis- 
sions, any  one  of  which  is  punishable  by  confinement  in  a  penitentiary,  the 
entire  sentence  of  confinement  may  be  executed  in  a  penitentiary:  Provided 
further,  That  penitentiary  confinement  hereby  authorized  may  be  served  in 
any  penitentiary  directly  or  indirectly  under  the  jurisdiction  of  the  United 
States:  Provided  further,  that  persons  sentenced  to  dishonorable  discharge 
and  to  confinement  not  in  a  penitentiary  shall  be  confined  in  the  United 
States  Disciplinary  barracks  or  elsewhere  as  the  Secretary  of  War  or 
the  reviewing  authority  may  direct,"  but  not  in  a  penitentiary. 

The  existing  laws  pertaining  to  or  affecting  the  United  States  Disciplinary 
Barracks,  guards,  and  disciplinary  organizations,  are  to  continue  and  re- 
main in  force,  except  as  specifically  provided  otherwise,  by  the  National 
Defense  Act  of  1916,  Act  June  3,  1916,  c  134,  by  section  22  thereof,  ante, 
§  1991a. 

Extra  duty  pay  to  United  States  disciplinary  barracks  guards  was  fixed  at 
35  cents  per  day  for  sergeants,  30  cents  per  day  for  corporals,  and  20  cents 
per  day  for  privates,  by  a  provision  of  Act  Aug.  29,  1916,  c.  418,  §  1,  ante, 
I  2161a. 

Recent  army  appropriation  acts,  in  making  the  appropriation  for  the 
transportation  of  the  army  and  its  supplies,  have  made  an  appropriation  of 
"persons  on  their  discharge  from  the  United  States  Disciplinary  Barracks  or 
from  any  place  in  which  they  have  been  held  under  a  sentence  of  dishonorable 
discharge  and  confinement  for  more  than  six  months,  or  from  the  Government 
Hospital  for  the  Insane  after  transfer  thereto  from  such  barracks  or  place, 
to  their  homes  (or  elsewhere  as  they  may  elect),  provided  the  cost  in  each 
case  shall  not  be  greater  than  to  the  place  of  last  enlistment*'  The  provi- 
sion for  the  fiscal  year  1917  was  by  Act  Aug.  29,  1916,  c.  418,  §  1,  39  Stat 

The  employment  of  prisoners  in  manufacturing  Army  supplies  was  au- 
thorized by  Act  March  3,  1879,  c  182,  §  1,  post,  §  2459. 

§  2459.  (Act  March  3,  1879,  c.  182,  §  1.)     Supplies  for  Army  to  be 
manufactured. 

Support  and  improvement  of  the  Leavenworth  military  prison, 
Fort  Leavenworth,  Kansas:  *  *  The  Secretary  of  War  shall 
cause  to  be  fabricated  at  the  said  prison  such  supplies  for  the  Army 
as  can  be  economically  and  properly  manufactured  at  the  said 
prison.    (20  Stat.  389.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1880,  cited  above. 

The  military  prison  was  to  be  known  as  the  United  States  Disciplinary 
Barracks  by  Act  March  4,  1915,  c.  143,  §  2.  ante,  §  2458a(l). 

The  employment  of  prisoners  at  Jiard  labor  was  authorized  by  Act  March 
4,  1915,  c.  143,  §  2,  ante,  {  2458a  (5). 

§§  2460-2469.  (R.  S.  §§  1352-1361.)  (Superseded.) 

Section  2460  (R.  S.  |  1352)  required  the  commandant  to  keep  a  record  of 
the  good  conduct  of  the  convicts,  shorten  their  tinje  of  hard  labor,  under  cer- 
tain circumstances,  and  authorized  the  Secretary  of  War  to  remit  in  part  the 
sentences  of  certain  convicts  and  to  restore  them  to  duty  when  such  action 
was  merited.  It  was  superseded  by  provisions  of  Act  March  4,  1915,  c  143,  § 
2.    See  ante,  {  2458a  (5)  (7). 

Section  2461  (R.  S.  §  1353)  provided  that  the  disobedience  or  refusal  of  any 
convict  to  comply  with  the  orders  of  the  prison  officers,  or  the  rules  and  regu- 
lations, should  be  punished  by  solitary  confinement,  and  that  the  case  should 
be  reported  to  the  Secretary  of  War,  who  should  direct  the  inspector  to  exam- 
ine and  report  the  matter  at  the  next  inspection.    It  was  superseded  by  the  ex- 
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press  amendment  of  this  chapter  by  Act  March  4,  1915,  c  143,  S  2.  See 
ante,  §  2458a. 

Section  2462  (R.  S.  {  1354)  forbade  the  punishment  of  convicts  by  whipping, 
branding,  etc.  It  was  superseded  by  the  express  amendment  of  this  chapter  by 
Act  March  4.  1915,  c.  143.  |  2.     Seo  ante,  S  2458a. 

Section  2463  (R.  S.  {  1355)  provided  that  upon  the  discharge  of  a  convict 
from  the  Prison  he  should  be  furnished  with  decent  clothing.  It  was  supersed* 
ed  by  the  express  amendment  of  this  chapter  by  Act  March  4,  1915,  c  143, 
§  2.    See  ante,  §  2458a. 

Section  2464  (R.  S.  §  1356)  provided  for  newspapers  and  books  for  the  con- 
victs at  stated  times,  provided  for  the  admittance  to  the  Prison  of  unofficial 
visitors,  and  provided  for  the  communication  of  the  convicts  with  their  friends. 
It  was  superseded  by  the  express  amendment  of  this  chapter  by  Act  March  4, 
1915,  c.  143,  I  2.    See  ante,  |  2458a. 

Section  2465  (R.  S.  §  1357)  provided  for  the  bodily  care  and  health  of  the 
prisoners.  It  was  superseded  by  the  express  amendment  of  this  chapter  by 
Act  March  4,  1915,  c.  143,  §  2.     See  ante,  f  2458a. 

Section  2466  (R.  S.  §  1358)  provided  that  no  officer  or  other  person  connect- 
ed with  the  Prison  should  be  interested  in  any  contract,  etc,  made  on  account 
of  the  Prison.  It  was  superseded  by  the  express  amendment  of  this  chapter  by 
Act  March  4,  1915,  c.  143,  §  2.    See  ante,  S  2458a. 

Section  2467  (R.  S.  S  1359)  provided  for  the  punishment  of  officers  permit- 
ting, etc.,  the  escape  of  convicts.  It  was  superseded  by  the  express  amend- 
ment of  this  chapter  by  Act  March  4,  1915,  c.  143,  S  2.     See  ante,  §  2458a. 

Section  2468  (R.  S.  §  1360)  provided  for  the  punishment  of  soldiers  permit- 
ting, etc.,  the  escape  of  convicts.  It  was  superseded  by  the  express  amend- 
ment of  this  chapter  by  Act  March  4,  1915,  c.  143,  §  2.    See  ante,  §  2458a. 

Section  2469  (R.  S.  {  1361)  provided  that  all  prisoners  under  confinement  by 
sentence  of  courts-martial  should  be  liable  to  trial  and  punishment  by  courts- 
martial  under  the  rules  and  articles  of  war  for  offenses  committed  during  such 
confinement.  It  was  superseded  by  the  express  amendment  of  this  chapter  by 
Act  March  4,  1915,  c  143,  S  2.    See  ante,  {  2458a. 

Notes  of  BeoisioBS 

Constitutionalityw— R.  S.  {.1361  is  not  punishment  by  court-martial  under  the 

in  conflict  with  the  fifth  amendment  to  rules  and  articles  of  war.     Carter  y. 

the   constitution.     Ex  parte   Wildman  McClaughry    (1902)   22  Sup.   Ct.   181, 

(D.  C.  1876)    Fed.   Cas.  No.  17,653a;  188,  183  U.  a  365,  46  L.  Ed.  236,  af- 

In  re  Craig  (C.  C.  1895)  70  Fed.  969.  firming    (C.   C.    1900)    105   Fed.   614. 

Persons  within  R.  8.  {  1 36 1  w— One  who  See,  also,  In  re  Craig  (C.  C.  1895)  70 

is  a  military  prisoner,  but  who  has  ceas-  Fed.  969;    (1879)    16  Op.  Atty.  Gen. 

ed  to  be  a  soldier,  is  liable  to  trial  and  293. 
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CHAPTER  ONE 
Organization 


See.  Sec. 

2470.  Grades  of  line  officers.  2482a. 

2471.  Admiral  of  the  Navy. 

2471a.  Commanders    in    chief    of    At- 
lantic Fleet,  Pacific  Fleet,  and      2482b. 
Asiatic    Fleet,    each    to   have 
rank  and  pay  of  admiral,  and 
second  in  command  of  each  of      2482c 
said  fleets  to  have  rank  and 
pay  of  vice-admiral;    amount      2482d. 
of  such  annual  pay;    no   va- 
cancy created,  nor  increase  of      2483. 
total  number  of  officers. 

2472.  Title  of  master  changed  to  lieu-      2483a, 

tenant,   and   of   midshipman   to 

ensign.  2483b. 

2473.  Grade  of  junior  ensign  abolished. 

2474.  Number  on  the  active  list.  2483c. 

2475.  When  exceeded. 

2476.  Officers  of  Engineer  Corps  trans- 

ferred to  line. 

2477.  Rank  in  line  of  engineer  officers      2483d. 

transferred;    graduates  of  Na-      2483e. 
val  Academy. 

2478.  Rank  in  line  of  engineer  officers 

transferred;    graduates  of   Na-      2483f. 
val  Academy;  officers  appointed 
from  civil  life. 

2479.  Duties  of  engineer  officers  trans-      2484. 

f erred    to   line;     officers   below 
rank  of  commander. 

2480.  Duties  of  engineer  officers  trans- 

ferred to  line;    officers  ranking      2485. 
as  or  above  commander. 

2481.  Duties  of  other  engineer  officers; 

examinations. 

2482.  Number  on  active  list  of  the  line;      2486. 

retirement  of  officers  with  rank 
and  pay  of  commodore  not  af- 
fected ;   titles  of  officers  in  staff      2487. 
corps  not  changed. 


Assignment  of  certain  officers  to 
engineering   duty   only,     pro- 
viso. 
Appointment  of  acting  ensigns 
for  engineering  duty;    qualifi- 
cations;  term  of  appointment 
Promotion  of  acting  ensigns  ap- 
pointed for  engineering  duty. 
Duties   of  lieutenant   of  junior 

grade;    advancement. 
Increase  in  numbers  in  grades  of 

active  list. 
.  Number    of    commissioned    offi- 
cers of  the  navy;   provisos. 
Number    of    commissioned    offi- 
cers of  staff  corps. 
Number    of   commissioned    offi- 
cers of  staff  corps  to  be  dis- 
tributed to  the  various  grades 
of  the  respective  corps. 
,  Odd  number  of  rear  admirals. 
Final    fraction    in    number    of 
corps,  grade  or  rank  in  naval 
service. 
Mode  of  determining  authorized 
number  of  officers  in  line  or 
staff  corps. 
Promotions  and  appointments  to 
fill  vacancies  caused  by  increase 
in  certain  grades;   limitation  of 
number  of  appointments. 
Officers  advanced  in  rank  as  ex- 
tra  numbers,   and   commissions 
of    officers    previously    in    the 
service,  not  affected  by  act 
Officers     performing     engineering 
duty  on  shore  only  to  be  addi- 
tional numbers  in  their  grades. 
Selection  of  rear-admirals  during 
war* 
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Sec. 

2488.  (Superseded.) 

2489.  Secretaries  to  Admiral  and  Vice- 

Admiral. 

2490.  Detail    of   officers   as   secretaries 

and  clerks. 

2491.  Medical  Corps;   number  on  active 

list. 

2492.  Medical  Corps;    number  on   ac- 

tive   list    of    surgeons    and    of 
passed   assistant   and    assistant 
surgeons. 
2492a.  Medical     Corps;      increase     in 

number. 
2492b.  Number  of  surgeons  in  navy  in- 
creased. 

2493.  Medical  Corps;    appointments  in, 

how  made. 

2494.  Medical   Corps;    appointment   of 

assistant  surgeons. 

2495.  Medical   Corps;    appointment   of 

acting  assistant  surgeons. 

2496.  Medical   Corps;    appointment   of 

passed  assistant  surgeons;  pay; 
relative  rank. 

2497.  Medical  Corps;    commissions  to 

passed  assistant  surgeons;  pro- 
motions, and  examinations  there- 
for. 

2498.  Medical  Corps;   rank  of  assistant 

surgeons  in  case  of  delayed  ex- 
amination. 
2498a.  Officers   of  Medical   Corps   de- 
tailed to  red  cross  society. 

2499.  Medical  Reserve  Corps;    part  of 

Medical  Department. 

2500.  Dental  Corps;    part  of  Medical 

Department ;  assistant  dental 
surgeons;   duties. 

2501.  Dental   Corps;     acting    assistant 

dental  surgeons;  appointments; 
qualifications;    examinations. 

2502.  Dental    Corps;     appointment    of 

acting  assistant  dental  surgeons 
as  assistant  dental  surgeons;  ex- 
amination; rank  and  preced- 
ence. 
2603.  Dental  Corps;  appointment  of 
acting  assistant  dental  surgeons 
as  assistant  dental  surgeons; 
probationary  period  and  exam- 
ination ;    rank. 

2504.  Dental  Corps;    discharge  of  act- 

ing assistant  dental  surgeon  on 
failure  upon  examination;  rev- 
ocation of  appointment  of  act- 
ing dental  surgeon. 

2505.  Dental  Corps;    rank  and  preced- 

ence ;   right  of  command. 

2506.  Dental    Corps;     pay    and   allow- 

ances. 

2507.  Dental  Corps;    retirement;    den- 

tist employed  at  Naval  Acad- 
emy, status,  pay,  etc. 

2508.  Dental  Corps;   acting  dental  sur- 

geons for  temporary  service; 
limitation  of  total  strength  of 
corps;  appointments  revocable; 
right  of  retirement  not  included. 

2509.  Dental  Corps;    appointments  by 

President. 

2510.  Medical  Reserve  Corps  and  Den- 

tal Corps;  tests  of  qualifications 
for  appointment;    limitation  of 
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number  of  dental  surgeons  or- 
dered to  active  duty. 

2511.  Dental  Corps;   dental  surgeon  for 

duty  at  Naval  Academy;  rank, 
pay,  etc.;    retirement. 

2511a.  Appointment  of  dental  surgeons 
in  the  navy;  rank;  competi- 
tive examination;  qualifica- 
tions of  appointees. 

2511b.  Rank,  pay  and  allowances  of 
dental  surgeons;  examina- 
tions;  number  of  surgeons. 

2511c.  Officers  of  Dental  Corps  ap- 
pointed under  Act  Aug.  22, 
1912,  and  Act  March  14,  1913, 
to  be  appointed  as  surgeons  in 
Dental  Corps  without  exam- 
ination;  provisos. 

2511d.  Dental  surgeons  losing  numbers 
on  navy  list;   advancement. 

2512.  Navy  Dental  Reserve  Corps;  qual- 

ifications for  appointment;  num- 
ber to  be  ordered  to  temporary 
active  service ;  appointment 
from  corps  of  Dental  Corps  of- 
ficers of  permanent  tenure; 
qualifications;  examinations; 
rank  and  precedence;  pay,  etc ; 
retirement 
2512a.  Organization  of  Navy  Dental 
Reserve  Corps. 

2513.  Hospital  Corps;  composition;  ap- 

pointment, rank,  etc.,  of  phar- 
macists;  enlisted  force. 
2513a.  Hospital      Corps;       authorised 
strength  of  Hospital  Corps  of 
Navy;     grades    and    ratings; 
transfers. 
2513b.  Hospital  Corps;  appointment  of 
pharmacists;  examinations  and 
requirements. 

2514.  Hospital    Corps;     promotion    of 

pharmacists. 
2514a.  Hospital  Corps;  numbers  in  va- 
rious ratings. 

2515.  Hospital  Corps;   duties;  attached 

to   Medical    Department;     part 
of  enlisted  force. 
2515a.  Hospital  Corps;  performance  of 
hospital  and  ambulance  serv- 
ice. 

2516.  Hospital  Corps;  pay,  etc,  of  en- 

listed men  of  Hospital  Corps; 
exceptions. 

2517.  Hospital  Corps;    benefits  to  war- 

rant officers  and  enlisted  .men, 
as  to  others  in  Navy. 

2518.  Nurse   Corps;    composition;    ap- 

pointment, etc.,  of  superintend- 
ent, chief  nurses,  nurses,  and 
reserve  nurses;  duties;  pay,  al- 
lowances, etc. 

2519.  Nurse    Corps;     commutation    of 

quarters. 

2520.  Surgeon  of  the  fleet 

2521.  Duties  of  surgeon  of  the  fleet 

2522.  Pay   Corps;     number   on    active 

list 
2623.  Officers  previously  in  the  service 
not   affected    by    provisions    of 
act 
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2624.  Pay  Corps;  number  on  actiye 
list  of  passed  assistant  and  as- 
sistant paymasters. 

2525.  Pay    Corps;     number    on    active 

list  of  passed  assistant  and  as- 
sistant paymasters. 

2526.  Pay    Corps;    appointments,    how 

made. 

2527.  Pay  Corps;    qualifications  of  as- 

sistant paymasters. 

2528.  Pay  Corps;    order  of  promotion. 

2529.  Pay  Corps;    acting  appointments 

on  ships  at  sea. 

2530.  Paymaster  of  the  fleet 

2531.  Pay  officers;  bonds. 

2532.  Pay  officers;  new  bonds. 

2533.  Pay  officer's  bond,  not  affected  by 

new  commission. 

2534.  Pay&aster^  clerks,  when  allowed. 

2535.  Paymasters'  clerks,  when  not  al- 

lowed. 

2536.  Clerks  of  passed  assistant  and  as- 

sistant paymasters. 

2537.  (Superseded.) 

2537a.  Title  of  paymaster's  clerk 
changed  to  pay  clerk;  pay 
clerks  and  acting  pay  clerks; 
appointment  and  qualifica- 
tions;   pay,  allowances,  etc. 

2537b.  Chief  pay  clerks;  rank,  pay, 
and  allowances;  computation 
of  time  of  previous  service  re- 
quired. 

2537c.  Limitation  of  total  number  of 
chief  pay  clerks,  pay  clerks, 
and  acting  pay  clerks;  exam- 
inations for  appointment;  lim- 
itation as  to  age. 

2537d.  Limitation  as  to  age  of  chief 
pay  clerks  and  pay  clerks  re- 
quired for  appointment  as  as- 
sistant paymasters. 

25376.  B.  S.  §t  1386-1388,  and  all  acts, 
etc,  in  conflict  with  this  act, 
repealed. 

2538.  Loans  to  officers  by  paymasters. 

2539.  Engineer  of  the  fleet. 

2540.  Chaplains;    number  and  appoint- 

ment. 

2541.  Chaplains;   qualifications. 
2541a.  Chaplains;      grade     of     acting 

chaplain  created;  appoint- 
ments thereto;  rank,  pay,  and 
allowances;  commission  as 
chaplain  on  examination. 

2541b.  Chaplains;    number;    rank. 

2541c.  Chaplains;  rank,  pay  and  allow- 
ances. 

2542.  Chaplains;    form  of  worship. 

2543.  Chaplains;    annual  report. 
2544-2546.  (Superseded.) 

2547.  Professors   of   mathematics;    du- 

ties. 
2547a.  Abolition  of  corps  of  professors 
of  mathematics. 

2548.  Naval  constructors;    number  and 

appointment. 

2549.  Assistant  naval  constructors. 

2550.  Promotion  of  assistant  naval  con- 

structors to  naval  constructors; 
number  on  active  list  of  both 
grades. 


Sea 

2551.  Additional   assistant    naval    con- 

structors. 
2551a.  Transfer  of  officers  of  the  line 
to   grade    of    assistant    naval 
constructor. 

2552.  Naval  constructors;  duty. 

2553.  Naval  War  0>llege;  consolidation 

under  one  command  with  tor- 
pedo station  authorized. 
2553a.  Naval    Consulting    Board;     ap- 
propriation. 

2554.  Warrant  officers;  number  and  ap- 

pointment. 

2555.  Warrant  officers ;  title. 

2556.  Machinists;  appointment  from  na- 

val service  or  from  civil  life; 
examinations. 

2557.  Machinists;  pay;  retirement;  act- 

ing appointment;    rank,  etc. 

2558.  Machinists;    title. 

2559.  Promotion  of  seamen  to  warrant 

officers. 

2560.  Seamen  may  be  rated  as  mates. 

2561.  Rating  shall  not  discharge  from 

enlistment. 

2562.  Petty  officers. 

2563.  Civil  engineers  and  store-keepers 

at  navy -yards. 

2564.  C^vil  engineers;    number  on   ac- 

tive list. 

2565.  Civil  engineers;   addition  to  num- 

ber. 

2566.  Civil  engineers;   promotions  after 

examination. 

2567.  Store-keepers  on  foreign  stations. 

2568.  Store-keeper's  bond. 
2568a.  Rating  of  storekeepers. 

2569.  Civil  offices  at  yards  may  be  dis- 

continued by  Secretary  of  the 
Navy. 

2570.  Enlisted    men;     appointment    of 

warrant  officers;  preference  to 
honorably  discharged  apprentic- 
es, etc.,  re-enlisting. 

2571.  Enlisted  men;    limit  of  number; 

apprentices  and  boys  to  be  en- 
listed annually. 

2572.  Enlisted  men;   additional  seamen. 

2573.  Enlisted  men;   additional  seamen. 
2573a.  President  authorized  to  increase 

strength  of  navy. 
'  2573b.  Number  of  Navy  to  be   exclu- 
sive of  those  court-martialed. 
2573c.  Enlisted  strength  of  Navy;   how 
computed. 

2574.  Apprentices   to   be   additional    to 

number  of  enlisted  force. 
2574a.  Enlisted    men;     number    to    be 
construed    as    daily    average 
number  throughout  fiscal  year. 

2575.  Term  of  enlistment. 

2576.  Term  of  enlistment  four  years. 

2577.  Term  of  enlistment  four  years. 

2578.  Term  of  enlistment;  extension  by 

agreement;  pay  and  allowances 
after  existing  term. 

2579.  Advertising  for  recruits;   employ- 

ment of  agency. 
2579a.  Services  of  postmasters  in  pro- 
curing recruits  for  Navy  and 
Marine  Corps;    compensation. 

2580.  Consent    of  parents    and    guard- 
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2580a.  Certificate  of  birth  or  yerified  2580.  Enlisted  men;  discharge  within 
written  statement  as  to  age  three  months  before  expiration 

required  on  enlistment  of  mi-  of  term;   pay,  etc,  not  affected, 

nors;  release  from  service  of  2590a.  Enlisted  men;  honorable  dis- 
recniit  under  18  years  of  age.  charge  during  months  of  June 

2581.  Persons  not  to  be  enlisted.  or  December. 

2582.  Transfer  from  military  to  naval  2590b.  Enlisted     men;      Secretary     of 

service.  Navy  authorized  to  grant  fur- 

2583.  Apprentices;  enlistment;  outfit  as  lough  without  pay;   proviso. 

OKOA    iJ^^^'  .J         .  *•         *  /-.      *       2591.  Enlisted  men;    disposiUon  at  ex- 

2584.  Naval  training  station  at  Ck)ast-  piration  of  term 

ers'  Harbor  Island;    cession  of      2592.  Enlisted  men;    subject  to  regula- 

OMK   J     1  *  ^^'^P*^;  ^         ^  n      .  tions  whUe  sent   home   or   de- 

2585.  Naval  traimng  station  at  Coast-  tained 

V^'tr^nrtoT'''    '"^'''"  2593.  EnUsted*  men;    limit  of  detention. 

2580.  Naval^i?fg  s^aon  in  harbor  ^594.  ProWsions    of    R     S.    «|    1422- 

of  San  Fraicisco,  CaL;    estab-  ^^^^^^^'.i*^  ^"^  contained  m 

lishment  shipping  articles.        . 

2587.  Enlisted  men;    refund  of  cost  of  2595.  Honorable    discharge,    to    whom 

outfit  on  discharge  during  first  granted. 

six  months  of  enlistment.  2596.  Form  of  honorable  discharge. 

2588.  Enlisted  men;    refund  of  bounty      2597.  Report  of  men  entitled  to  honor- 

on  discharge  during  first  year  able  discharge. 

of  enlistment.  2598.  Temporary    home    on    receiving- 

2589.  Enlisted   men;    purchase   of  dis-  ship  for  men  receiving  honors- 

charge.  ble  discharge. 

§  2470.  (R.  S.  §  1362.)     Grades  of  line  officers. 

The  active  list  of  the  line  officers  of  the  Navy  of  the  United  States 
shall  be  divided  into  [eleven]  grades,  as  follows,  namely; 

[First.  Admiral.] 

[Second.  Vice-Admiral.] 

Third.  Rear-admirals. 

[Fourth.  Commodores.] 

Fifth.  Captains. 

Sixth.  Commanders. 

Seventh.  Lieutenant-commanders. 

Eighth.  Lieutenants. 
Ninth.  Masters.] 

Tenth.  Ensigns. 
Eleventh.  Midshipmen.] 

[Provided,  That  vacancies  occurring  in  the  grades  of  Admiral  and 
Vice-Admiral  shall  not  be  filled  by  promotion,  or  in  any  other  man- 
ner; and  that  when  the  offices  of  said  grades  shall  become  vacant, 
the  grade  itself  shall  cease  to  exist.] 

Act  July  16,  1862,  c  183,  S  1,  12  Stat.  583.  Act  Dec.  21,  1864,  c.  6,  |  1, 
13  Stat.  420.  Act  July  25,  1866,  c.  231,  $  1,  14  Stat.  222.  Act  March  2, 
18G7,  c.  174,  t  1,  14  Stat.  516.    Act  Jan.  24,  1873,  c.  62,  17  Stat.  418. 

The  portions  of  this  section  inclosed  in  brackets,  being  the  word  "eleven," 
the  paragraphs  numbered  first,  second,  fourth,  ninth,  and  eleventh,  and  the 
proviso  at  the  end  of  the  section,  were  superseded  by  subsequent  provisions, 
as  follows: 

The  grades  of  Admiral  and  Vice-Admiral  having  ceased  to  exist,  pursuant  to 
the  proviso  annexed  to  this  section,  the  appointment  of  an  Admiral  of  the 
Navy  was  authorized  by  Act  March  2,  1899,  c.  378,  30  Stat  965,  re-enacted 
by  Act  March  3,  1899,  c.  421,  post,  §  2471. 

By  Act  March  3,  1915,  post,  §  2471a,  three  additional  admirals  and  three 
additional  vice-admirals  were  created. 

The  grade  of  commodore  was  omitted  frOm  the  composition  of  the  active  list 
of  the  line  of  the  Navy  by  Act  March  3,  1899,  c.  413,  §  7.  post,  §  2482. 

The  title  of  the  grade  of  master  was  changed  to  that  of  lieutenant,  the 
masters  then  on  the  list  to  constitute  a  junior  grade  of  lieutenants,  and  the 
title  of  the  grade  of  midshipman  was  changed  to  that  of  ensign,  by  Act  March 
3,  1883,  c  97,  §  1,  post,  t  2472,  and  Act  June  26,  1884,  c  122,  {  2,  post,  t 
2473. 

The  oflScers  constituting  the  Engineer  Corps  were  transferred  to  the  line, 
and  their  rank  in  the  line  and  the  number  of  each  grade  on  the  active  list 
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were  prescribed,  by  the  Navy  Personnel  Act  of  March  8,  1899,  c  413,  H  1-7, 
post,  K  2476-2482.    See,  also,  t§  2482a-2482d. 

The  Secretary  of  the  Navy  was  authorized  to  detail  to  the  Hydrographlc 
Office  such  naval  officers  not  exceeding  four  as  might  be  necessary,  by  a 
provision  In  tiie  naval  service  appropriation  act  for  the  fiscal  year  1916, 
Act  March  3,  1915,  c  83,  ante,  §  657a. 

Notes  of  Deoisibna 

Admirals  and  alds^—On  the  recreation  of  service.    Schnetze  v.  U.  S.  (1889)  24 

of  the  office  of  admiral  by  this  act,  the  Gt  01.  299. 

provisions  of  R.  S.  §  1096,  relating  to  ^     ^       .           .                       ••-.-■ 

aids  to  the  general  could  not  operate  Boatswains  and  gunners  as  line  efB- 

by  virtue  of  the  assimUative  features  of  cers.-Boatswains  and  gunners  are  of - 

Navy  Personnel  Act  March  3.  1899.  §  fibers  in  the  line  of  command,  and  there 

13,  in  favor  of  aids   to  the  AdmiraL  is  nothing  in  the  classification  m  the 

Wood  V.  U.  S.  (1912)  32  Sup.  Ct.  461,  Act   of  1862  to  mdicate  an  intent  to 

224  U.  S.  132,  56  L.  EJd.  696.  make  unlawful  the  exercise  of  command 

The  proviso  io  section  9  of  the  amend-  hy  them.     (1899)    22  Op.   Atty.  Gen. 

atory  act  of  March  2, 1867,  c.  174,  **that  620. 

no  promotion  shaU  be  made  to  the  grade  j^^.^^^^     boatswains,     gunners,     nor 

of  rear  admiral  upon  the  retired  hst  ^^^^^  machinists  are  officers  of  the 

while  there  shall  b^  m  that  grade  the  ^^^  ^^  ^^           ^^y^  ^^  meaning  of 

full  number  allowed  by  law,"  does  not  ^^^  ^^^^^  g^^^^^^  ^^  ^^^  ^        5 

forbid  the  advancement  to  that  grade  ^^^  ^^  g^^^  284),  and  Act  March  3, 

iJ'lJ.^^-K^'T^y    n'f'^nv  im  1899  (30  Stat.  10(H).     (1899)  22  Op. 

Act  July  25,  1866,  c.  231,  of  any  com-  .         \^        goQ 

modore   who   may  have   commanded  a  ^^^^i'  ^»="*  "  "• 

squadron  by  order  of  the  Secretary  of  cited    without    definite    application, 

the  Navy,  or   performed   other   highly  xj.  S.  v.  Crosley  (1905)  25  Sup.  Ct.  261, 

meritorious    service.      (1871)    13    Op.  262,   196   U.   S.    327,   49  L.   Ed.   497; 

Atty.  Gen.  544.  Schuetze   v.  U.    S.    (1889)    24  Ct   CI. 

Rank  of  lieutenant.— A  grade  is  a  step  299,  303;  Moser  v.  U.  S.  (1907)  42  Ct. 

in  a  series,  a  rank,  and  no  lieutenant  in  CI.  86;    Jasper  v.  U.  S.  (1908)  43  Ct. 

the  navy  obtains  rank  simply  by  length  CI.  368. 

§  2471.  (Act  March  3,  1899,  c.  421.)    Admiral  of  the  Navy. 

The  President  is  hereby  authorized  to  appoint,  by  selection  and 
promotion,  an  Admiral  of  the  Navy,  who  shall  not  be  placed  upon 
the  retired  list  except  upon  his  own  application ;  and  whenever  such 
office  shall  be  vacated  by  death  or  otherwise  the  office  shall  cease 
to  exist.     (30  Stat.  1045.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1900, 
cited  above. 

A  provision  in  the  same  words  was  enacted,  as  a  separate  act,  entitled  "An 
act  creating  the  office  of  Admiral  of  the  Navy,"  by  Act  March  2,  1899,  c 
378,  30  Stat.  905.  But  said  office  not  having  been  included  in  the  composition 
of  the  active  list  of  the  Navy  by  Act  March  3,  1899,  c.  413,  §  7,  post,  §  2482, 
the  provision  was  re-enacted  as  part  of  Act  March  3,  1899,  c.  421,  cited  above. 

§  2471a.  (Act  March  3,  1915,  c.  83.)     Commanders  in  chief  of  At- 
lantic Fleet,  Pacific  Fleet,  and  Asiatic  Fleet,  each  to  have  rank 
and  pay  of  admiral,  and  second  in  command  of  each  of  said 
fleets  to  have  rank  and  pay  of  vice-admiral;   amount  of  such 
annual  pay;  no  vacancy  created,  nor  increase  of  total  nimiber 
of  officers. 
Hereafter  the  commander  in  chief  of  the  United  States  Atlantic 
Fleet,  the  commander  in  chief  of  the  United  States  Pacific  Fleet, 
and  the  commander  in  chief  of  the  Asiatic  Fleet,  respectively,  shall 
each,  after  being  designated  as  such  commander  in  chief  by  the 
President,  and  from  the  date  of  assuming  command  of  such  fleet 
until  his  relinquishment  of  such  command,  have  the  rank  and  pay 
of  an  admiral;    and  in  each  of  the  above-named  fleets  the  officer 
serving  as  second  in  command  thereof  shall  each,  after  being  desig- 
nated as  such  second  in  command  by  the  President,  and  from  the 
date  of  assuming  duty  as  such  second  in  command  until  his  relin- 
quishment of  such  duty,  have  the  rank  and  pay  of  a  vice  admiral ; 
and  the  grades  of  admiral  and  vice  admiral  in  the  Navy  are  hereby 
reestablished  and  authorized  for  the  purposes  of  this  section.    The 
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annual  pay  of  an  admiral  shall  be  $10,000,  and  of  a  vice  admiral  $9,- 
000 :  Provided,  That  in  time  of  peace  officers  to  serve  as  commander 
in  chief  and  as  second  in  command  of  the  three  said  fleets  shall  be 
designated  from  among  the  rear  admirals  on  the  active  list  of  the 
Navy :  Provided  further,  That  nothing  herein  contained  shall  cre- 
ate any  vacancy  in  any  grade  in  the  Navy  nor  increase  the  total 
number  of  officers  allowed  by  existing  law,  and  that  when  an  of- 
ficer is  detached  from  duty  as  such  commander  in  chief  or  as  such 
second  in  command,  as  above  provided,  he  shall  return  to  his  regu- 
lar rank  in  the  list  of  rear  admirals  and  shall  thereafter  receive  only 
the  pay  and  allowances  of  such  regular  rank.  (38  Stat.  941.) 
From  naTal  appropriation  act. 

§  2472.  (Act  March  3,  1883,  c.  97,  §  1.)     Title  of  master  changed 
to  lieutenant,  and  of  midshipman  to  ensign. 

For  the  pay  of  the  Navy,  for  the  active  list,  namely :  *  *  One 
hundred  masters,  the  title  of  which  grade  is  hereby  changed  to 
that  of  lieutenants,  and  the  masters  now  on  the  list  shall  con- 
stitute a  junior  grade  of,  and  be  commissioned  as,  lieutenants, 
having  the  same  rank  and  pay  as  now  provided  by  law  for  mas- 
ters, but  promotion  to  and  from  said  grade  shall  be  by  examination 
as  provided  by  law  for  promotion  to  and  from  the  grade  of  mas- 
ter, and  nothing  herein  contained  shall  be  so  construed  as  to  increase 
the  pay  now  allowed  by  law  to  any  officer  in  the  line  or  staff;  *  * 
ninety-one  midshipmen,  the  title  of  which  grade  is  hereby  changed 
to  that  of  ensign,  and  the  midshipman  now  on  the  list  shall  constitute 
a  junior  grade  of,  and  be  commissioned  as,  ensigns,  having  the  same 
rank  and  pay  as  now  provided  by  law  for  midshipmen,  but  promo- 
tions to  and  from  said  grade  shall  be  under  the  same  regulations  and 
requirements  as  now  provided  by  law  for  promotion  to  and  from  the 
grade  of  midshipmen,  and  nothing  herein  contained  shall  be  so  con- 
strued as  to  increase  the  pay  now  allowed  by  law  to  any  officer  of  said 
grade  or  of  any  officer  of  relative  rank.    (22  Stat.  472.) 

These  were  provisions  of  the  naval  appropriation  act  for  the  fiscal  year  1884, 
cited  above. 

The  grade  of  junior  ensign  was  abolished  by  Act  June  26,  1884,  c  122,  | 
2,  post,  S  2473. 

Notes  of  Deoisiona 

Change  of  masters  to  lieutenants.-^  examination,  when  they  shall  be  corn- 
By  Act  March  3,  1883  (22  Stat.  472),  missioned  ensigns,  was  on  July  14, 
the  title  of  masters  in  the  navy  was  1876,  promoted  to  the  grade  of  ensign 
changed  to  that  of  lieutenants,  those  he  was,  while  midshipman  in  the  Naval 
then  on  the  list  constituting  a  junior  Academy,  in  actual  service,  within  Act 
grade;  but  the  only  eftect  was  to  March  3,  1883,  and  entitled  to  credit 
change  the  title.  Schuetze  v.  U.  S.  on  his  grade  of  ensign  for  all  services 
(1889)   24  Ct  CI.  299.  from  his  appointment  as  midshipman  to 

nw^mm^  m§  Mi^hiaMAn  «A  Aiittifliift ^^^  ^^^^  ^^  ^'^  commissiou  as  ensign, 

JS5!r"!n   «nnlS?p5   to   the   ^ride  "^  ^-  ^'  ▼•  ^^^er  (1888)  8  Sup.  Ct  1022^ 

Where   an  appomtee   to   the   grade  oi  _.^  lojc  rr  q  aaa  qi  t    wLi   q*>a 

midshipman  in  the  navy  under  Act  July  ^^^3,  125  U.  S.  646,  31  L.  Ed.  824. 

16,   1862,    providing   that   students   in  Cited    without    definite    appiitatlon, 

the  Naval  Academy  shall  be  styled  mid-  U.  S.  v.  Alger  (1894)  14  Sup.  Ct  846. 

shipmen    until    their    final    graduating  347,  151  U.  S.  362,  38  L.  Ed.  192. 

§  2473.  (Act  June  26,  1884,  c.  122,  §  2.)  Grade  of  junior  ensign 
abolished. 
The  grade  of  junior  ensign  in  the  Navy  is  hereby  abolished  and 
the  junior  ensigns  now  on  the  list  shall  be  commissioned  ensigns 
in  the  Navy:  Provided,  That  nothing  in  this  act  shall  be  so  con- 
strued as  to  increase  the  number  of  officers  in  the  Navy  now  al- 
lowed by  law.    (23  Stat.  60.) 

This  section  was  part  of  an  act  entitled  **An  act  to  equalize  the  rank  of 
graduates  of  the  Naval  Academy  upon  their  assignment  to  the  various  corps." 
Section  1  of  this  act,  providing  that  graduates  of  the  Naval  Academy,  as- 
signed to  the  line  on  the  successful  completion  of  the  six  years'  course,  ^ould 
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be  commissioned  ensigns,  was  superseded  by  sabsequent  provisions  for  com- 
missions to  graduates  of  Act  March  7,  1912,  c.  83,  and  Ac^  July  9,  1913, 
<!.  6,  post,  §t  2737,  2788. 

§  2474.  (R.  S.  §  1363.)     Number  on  the  active  list. 

There  shall  be  allowed  on  the  active  list  of  the  line  officers  of 
the  Navy  [one  Admiral,  one  Vice- Admiral,]  [ten]  rear-admirals, 
[twenty-five  commodores,]  [fifty]  captains,  [ninety]  commanders, 
[eighty]  lieutenant-commanders,  [two  hundred  and  eighty]  lieu- 
tenants, [one  hundred  masters,]  and  [one  hundred]  ensigns;  [and 
no  promotion  to  the  grade  of  lieutenant-commander  shall  be  made 
until  the  number  of  such  grade  is  reduced  below  eighty]. 

Act  July  25,  1866,  c  231,  {  1,  14  Sta^.  222.  Act  July  15,  1870,  c  296,  §S 
9.  10,  16  Stat.  833. 

As  to  the  clauses  of  this  section  inclosed  in  brackets,  see  notes  to  R.  S. 
I  1362,  ante,  §  2470. 

In  connection  with  the  change  of  the  title  of  the  frade  of  master  to  lieuten- 
ant, the  masters  then  on  the  list  were  constituted  a  junior  grade  of  lieutenants, 
by  a  proTision  of  Act  March  2,  1883,  c.  97,  $  1,  ante,  i  2472. 

The  further  words  of  this  section,  inclosed  in  brackets,  stating  the  numbers 
of  rear-admirals,  captains,  commanders,  lieutenant-commanders,  lieutenants, 
and  ensigns  on  the  active  list,  were  superseded  by  provisions  increasing  said 
numbers,  of  the  Navy  Personnel  Act  of  March  3,  1899,  c  413,  {  7,  post,  § 
2482,  and  Act  March  3,  1903,  c.  1010,  post,  §  2483. 

The  provision  at  the  end  of  the  section,  also  inclosed  in  brackets,  restricting 
promotions  to  the  grade  of  lieutenant-commander,  was  superseded  by  the  pro- 
visions increasing  the  number  of  that  grade,  of  said  Act  March  3,  1899,  c. 
418,  I  7,  post,  §  2482,  and  Act  March  3,  1903,  c.  1010,  post,  t  2483. 

Previous  to  the  provisions  mentioned  above  increasing  the  numbers  of  certain 
grades,  this  section  had  been  superseded  in  part  by  provisions  restricting 
promotions  in  various  grades  until  they  should  be  reduced  to  numbers  speci- 
fied, less  than  those  fixed  by  this  section,  made  by  Act  Aug.  5,  1882,  c.  391, 
I  1,  22  Stat.  286. 

By  Act  Aug.  29,  1916,  c.  417,  post,  H  2483a-2483f,  a  percentage  basis  is 
adopted  for  determining  the  number  on  the  active  list  See,  also,  {  2697e, 
post. 

Cited  without  definite  applloatlon,  654;  Rodgers  v.  Same  (1902)  22  Sup. 
Quackenbush  v.  U.  S.  (1900)  20  Sup.  Ct.  682,  583,  185  U.  S.  83,  46  L.  Ed. 
Ct  530,  533,  177  U.  S.  20,  44  L.  Ed.      816. 

§  2475.  (R.  S.  §  1364.)     When  exceeded. 

The  provisions  of  the  foregoing  section  shall  not  have  the  effect 
[to  vacate  the  commission  of  any  lieutenant-commander,  lieutenant, 
master,  or  ensign  appointed  according  to  law,  in  excess  of  the  re- 
spective number  therein  fixed;  nor]  to  preclude  the  advancement 
of  any  officer  to  a  higher  grade,  for  distinguished  conduct  in  bat- 
tle, or  for  extraordinary  heroism,  under  the  provisions  of  sections 
fifteen  hundred  and  six  and  fifteen  hundred  and  eight. 

Act  July  16,  1862,  c  183,  }  9,  12  Stat.  584.    Act  July  25,  1866,  c  231,  §§ 
1,  2,  14  Stat.  222. 
f  The  portion  of  this  section  inclosed  in  brackets,  relating  to  the  effect  of  the 

preceding  section  on  commissions  of  officers  in  excess  of  the  respective  num- 
bers therein  fixed,  have  become  obsolete,  and  were  superseded  by  provisions 
increasing  those  numbers.  .  See  notes  to  said  preceding  section. 
See  post,  f§  2483a-2483f. 

§  2476.  (Act  March  3,   1899,  c.  413,  §  1.)     Officers  of  Engineer 
Corps  transferred  to  line. 

That  the  officers  constituting  the  Engineer  Corps  of  the  Navy 
be,  and  are  hereby,  transferred  to  the  line  of  the  Navy,  and  shall 
be  commissioned  accordingly.    (30  Stat.  1004.) 

This  was  the  first  section  of  the  Navy  Personnel  Act  of  March  3,  1890,  c. 
413,  cited  above,  entitled  **An  Act  to  reorganize  and  increase  the  efficiency 
of  the  personnel  of  the  Navy  and  Marine  Corps  of  the  United  States." 

Sections  2-6  and  part  of  section  7  of  this  act,  relating  to  the  engineer  officers 
transferred  to  the  line,  and  to  the  numbers  on  the  active  list  of  the  line  as 
so  constituted,  are  set  forth  post,  §§  2477-2482. 

Other  provisions  of  section  7  and  the  remaining  sections,  8-25,  of  this 
act,  relating  to  other  subjects,  are  set  forth  post,  tf  2550,  2556,  2557,  2564, 
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2576,  2636,  2637,  2641,  2658,  2666,  2667,  2671,  2674.  2688,  2818,  2825,  2901, 
2903,  2905,  2906,  2908,  2909. 

The  composition  of  the  active  list  of  the  Engineer  Corps,  the  grades  there- 
in, and  the  relative  rank  of  each,  were  prescribed  by  R.  S.  {  1390.  The  pro- 
visions of  that  section  were  superseded  by  different  provisions,  relating  to 
the  same  subjects,  of  Act  Aug.  5,  1882,  c.  391,  §  1,  22  Stat  286,  and  by  the 
provisions  of  this  act. 

The  President  was  authorized  to  detail  any  officer  in  the  Engineer  Corps 
in  the  Navy  to  perform  service  under  the  act  empowering  him  to  locate 
and  construct  a  railroad  in  Alaska,  by  Act  March  12,  1914,  c  37,  |  1. 

Notes  of  Deoislona 


Constructionw— The  purpose  of  this 
act  was  to  increase  the  efBciency  of  the 
personnel  of  the  navy,  and  not  to  cur- 
tail the  power  of  the  President  as  it 
then  existed.  Denig  y.  U.  S.  (1902)  37 
Ct  CL  383. 

The  duties  of  chief  engineer  of  the 
navy  continue  under  this  act,  though 
the  officers  have  become  merged  in  the 
line  and  are  designated  by  another 
name.    Id. 

Transfer  affecting  appointments  and 
payw— A  naval  cadet  engineer,  who  was 
not  found  deficient  at  any  examination, 
and  was  not  dismissed  for  misconduct 
under  provisions  of  R.  S.  |  1525,  nor 
upon  and  in  pursuance  of  the  sentence 
of  a  court-martial  to  that  effect,  or  in 
commutation  thereof,  according  to  R. 
S.  §  1229,  ante,  §  2001,  is  still  in  of- 
fice, and  is  entitled  to  the  pay  attach- 
ed to  the  same.  U.  S.  v.  Perkins 
(1886)  6  Sup.  Ct  449,  450,  116  U.  S. 
483,  29  L.  Ed.  700. 

A  cadet  engineer,  who  completed  the 
prescribed  course  of  instruction  at  the 
Naval  Academy  and  at  sea  June  10, 
1881,  and  successfully  passed  an  ex- 
amination, and  was  confirmed  by  the 
Senate  as  an  assistant  engineer  De- 
cember 20,  1881,  to  take  rank  from  the 
former  date,  is  entitled  to  the  pay  of 
assistant  engineer  from  the  date  he 
took  rank  as  such,  If  that  date  is  sub- 
sequent to  the  vacancy  he  was  appoint- 
ed to  fill.  (1882)  17  Op.  Atty.  Gen. 
329. 

No  appointments  can  be  made  under 
Act  March  2,  1889  (25  Stat  878),  ei- 
ther to  the  line  or  marine  corps,  or  to 
the  engineer  corps,  except  from  grad- 
uates of  the  cadet  division  whose 
studies  are  directed  to  such  appoint- 
ments respectively.  (1893)  20  Op. 
Atty.  Gen.  615. 


The  transfer  of  the  engineer  corps 
(steam)  of  the  navy  to  the  line  by  the 
Navy  Personnel  Act  does  not  preclude 
the  appointment  of  a  naval  officer  on 
the  active  list,  formerly  an  officer  of 
that  corps  and  now  restricted  to  the 
performance  of  engineer  duty,  to  the 
superintendency  of  the  State,  War,  and 
Navy  Building  as  provided  in  section 
3328,  post.  (1906)  25  Op.  Atty.  Gen. 
508. 

Section  3328,  post,  does  not  authorize 
the  detail  as  superintendent  of  the 
State,  War,  and  Navy  Building  of  a  re- 
tired officer  of  the  navy,  transferred 
from  the  engineer  corps  to  the  line 
for  engineer  duty  only,  by  this  section. 
Id. 

Grade  and  rank.— Civil  engineers  in 
the  naval  service  are  officers  in  the 
navy,  possessing  defined  relative  rank 
with  other  naval  officers.  (1881)  17 
Op.  Atty.  Gen.  126. 

The  relative  rank  among  the  chief 
engineers  changes  with  their  seniority 
in  that  grade.  Such  change  may  be 
indicated  by  a  notification  from  the 
Secretary  of  the  Navy,  and  does  not 
require  examination,  new  appointment 
or  confirmation  by  the  Senate.  (1892) 
20  Op.  Atty.  Gen.  358. 

There  is  but  one  grade  of  chief  en- 
gineers in  the  navy,  and  the  division  of 
the  seventy  chief  engineers  into  "three 
grades"  by  relative  rank,  as  provided 
for  in  sections  1390  and  1476,  Revised 
Statutes,  creates  merely  three  classes 
of  chief  engineers  of  the  same  grade. 
Id. 

Cited  witliout  definite  application, 
XJ.  S.  V.  Redgrave  (1886)  6  Sup.  Ct 
444,  447,  116  U.  S.  474.  29  L.  Ed.  697,- 
and  U.  S.  v.  Stahl  (1894)  14  Sup.  Ct 
347,  848,  151  U.  S.  366,  38  L.  Ed.  194. 
citing  superseded  acts. 


§  2477.  (Act  March  3,  1899,  c.  413,  §  2.)     Rank  in  line  of  engineer 
officers  transferred ;   graduates  of  Naval  Academy. 

Engineer  officers  holding  the  relative  rank  of  captain,  commander, 
and  lieutenant-commander  shall  take  rank  in  the  line  of  the  Navy 
according  to  the  dates  at  which  they  attained  such  relative  rank. 
Engineer  officers  graduated  from  the  Naval  Academy  from  eigh- 
teen hundred  and  sixty-eight  .to  eighteen  hundred  and  seventy-six, 
both  years  inclusive,  shall  take  rank  in  the  line  next  after  officers  in 
the  Hne  who  graduated  from  the  Naval  Academy  in  the  same  year 
with  them:  Provided,  That  when  the  date  of  a  line  officer's  com- 
mission as  captain,  commander,  or  lieutenant-commander  and  the 
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date  when  the  engineer  officer  attained  the  same  relative  rank  of  cap- 
tain, commander,  or  lieutenant-commander  are  the  same,  the  engineer 
officer  shall  take  rank  after  such  line  officer.    (30  Stat.  1005.) 

See  notes  to  preceding  section  of  this  act,  ante,  $  2476. 

Some  provisions  of  this  section  and  of  section  3  of  this  act,  next  following, 
although  temporary  in  form,  and  executed,  continue  operative  as  to  the  rank 
*n  the  line  of  the  officers  transferred  from  the  engineer  corps. 

Notes  of  Deoisiona 

Actual    raffk.— Engineer   officers  who  entitled,    under    the    first    sentence    of 

attained  the  relative  rank  of  commander  section  2  of  the  act,  to  take  that  actual 

prior  to  the  passage  of  Personnel  Act  rank  in  the  line  of  the  navy.     (1899) 

March  3,  1899  (30  Stat  1004),  became  22  Op.  Atty.  Gen.  449. 

§  2478.  (Act  March  3,  1899,  c.  413,  §  3.)  Rank  in  line  of  engineer 
officers  transferred ;  graduates  of  Naval  Academy ;  officers  ap- 
pointed from  civil  life. 

Engineer  officers  who  completed  their  Naval  Academy  course  of 
four  years  from  eighteen  hundred  and  seventy-eight  to  eighteen 
hundred  and  eighty,  both  inclusive,  shall  take  rank  in  the  line 
as  determined  by  the  Academic  Board  under  the  Department's 
instructions  of  December  first,  eighteen  hundred  and  ninety-seven; 
and  engineer  officers  who  completed  their  Naval  Academy  course  of 
four  years  in  eighteen  hundred  and  eighty-one  and  eighteen  hundred 
and  eighty-two  shall  take  rank  in  the  line  as  determined  by  the  merit 
roll  of  graduating  classes  at  the  conclusion  of  the  six  years'  course, 
June,  eighteen  hundred  and  eighty-three  and  eighteen  hundred  and 
eighty-four:  Provided,  That  those  engineer  officers  who  were  ap- 
pointed from  civil  Ufe,  and  whose  status  is  not  fixed  by  section  two 
of  this  Act,  shall  take  rank  with  other  line  officers  according  to  the 
dates  of  their  first  commissions,  respectively:  And  provided  further, 
That  the  engineer  officers  who  completed  their  Naval  Academy  course 
of  four  years  in  eighteen  hundred  and  eighty-one  and  eighteen  hun- 
dred and  eighty-two  shall  retain  among  themselves  the  same  relative 
standing  as  shown  on  the  Navy  Register  at  the  date  of  the  passage 
of  this  Act.    (30  Stat.  1005.) 

See  notes  to  sections  1  and  2  of  this  act,  ante,  §§  2476,  2477. 

Notes  of  Deoisiona 

Promotion    of   cadet   engineers.-— The  office  of  assistant  engineers.    (1886)  18 

cadet  engineers  in  the  navy  (graduates  Op.  Atty.  Oen-  373. 

of  the  classes  of  1881  and  1882),  who  The  appointment  of  a  former  cadet 

were  discharged  under  a  misconstrue-  engineer  of  the  navy,  who  had  been  11- 

tion  of  Act  Aug.  5,  1882  (22  Stat.  285),  legally  deposed  from   that  position,  to 

not  having   been   legally   removed,   are  the  office  of  second  assistant  engineer 

Btill  the  lawful  incumbents  of  their  re-  in    the    revenue    marine    service,    does 

spective   offices,   and   should  be   recog-  not  operate   to  prevent   his   reinstate- 

nized  as  in  the  immediate  line  of  pro-  ment   as   cadet   engineer   in   the   navy, 

motion,   in   their  proper   order,   to   fill  (1886)  18  Op.  Atty.  Gen.  395. 
the   vacancies   that   may  occur  in   the 

§  2479.  (Act  March  3,  1899,  c.  413,  §  4.)  Duties  of  engineer  offi- 
cers transferred  to  line ;  officers  below  rank  of  commander. 
Engineer  officers  transferred  to  the  line  who  are  below  the  rank 
of  commander,  and  extending  down  to,  but  not  including,  the 
first  engineer  who  entered  the  Naval  Academy  as  cadet  midship- 
man, shall  perform  sea  or  shore  duty,  and  such  duty  shall  be  such  as 
is  performed  by  engineers  in  the  Navy :  Provided,  That  any  officer 
described  in  this  section  may,  upon  his  own  application,  made  within 
six  months  after  the  passage  of  this  Act,  be  assigned  to  the  general 
duties  of  the  line,  if  he  pass  the  examination  now  provided  by  law 
as  preliminary  to  promotion  to  the  grade  he  then  holds,  failure  to 
pass  not  to  displace  such  officer  from  tlie  list  of  officers  for  sea  or 
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shore  duty  such  as  is  performed  by  engineers  in  the  Navy.     (30 
Stat.  1005.) 

See  notes  to  sections  1  and  2  of  this  act,  ante,  §S  2476,  2477. 

Notes  of  Deoisiona 

Failure    to    pass    examination.— The  their    examinations    as    such,   received 

action  of  the  Secretary  of  the  Navy  in  the  usual  certificate  of  graduation,  and 

ordering    two    cadet    engineers    to    be  been    appointed    cadet    engineers,    was 

dropped  from   the  navy  rolls   because  void,  and  they  are  still  in  the  service, 

they  failed  to  pass  the  final  examina-  and  entitled  to  reinstatement  with  their 

tions  as  naval  cadets,  when  they  had  classmates  upon  the  roll  of  the  navy, 

already     completed     the     four     years'  (1886)  18  Op.  Atty.  Gen.  395. 
course  as  cadet  engineers,  had  passed 

§  2480.  (Act  March  3,  1899,  c.  413,  §  5.)     Duties  of  engineer  officers 
transferred  to  line;   officers  ranking  as  or  above  commander. 

Engineer  officers  transferred  to  the  line  to  perform  engineer  duty 
only  who  rank  as,  or  above,  commander,  or  who  subsequently  at- 
tain such  rank,  shall  perform  shore  duty  only.    (30  Stat.  1005.) 
See  notes  to  sections  1  and  2  of  this  act,  ante,  S§  2476,  2477. 
Officers  on  the  active  list  performing  engineering  duty  on  shore  only  were 
made  additional  numbers  in  their  grades,   by  a  provision  of  Act  March  4, 
1911,  c.  239,  post,  t  2486. 

§  2481.  (Act  March  3,  1899,  c.  413,  §  6.)     Duties  of  other  engineer 
officers;  examinations. 
All  engineer  officers  not  provided  for  in  sections  four  and  five 
transferred  to  the  line  shall  perform  the  duties  now  performed  by 
line  officers  of  the  same  grade :    Provided,  That  after  a  period  of 
two  years  subsequent  to  the  passage  of  this  Act  they  shall  be  required 
to  pass  the  examinations  now  provided  by  law  as  preliminary  to  pro- 
motion to  the  grade  they  then  hold,  and  subject  to  existing  law  gov- 
erning examinations  for  promotion.     (30  Stat.  1005.) 
See  notes  to  sections  1  and  2  of  this  act,  ante,  §§  2476,  2477. 
The  examinations  for  promotion  referred  to  in  this  section  were  provided 
for  by  R.  S.  f§  1493-1505,  and  Act  June  18,  1878,  c.  267,  post,  §t  2685-2687, 
2698,  2699. 

§  2482.  (Act  March  3,  1899,  c.  413,  §  7.)     Number  on  active  list 
of  the  line;   retirement  of  officers  with  rank  and  pay  of  com- 
modore not  affected ;  titles  of  officers  in  staff  corps  not  changed. 
The  active  list  of  the  line  of  the  Navy,  as  constituted  by  section 
one  of  this  Act,  shall  be  composed  of  eighteen  rear-admirals,  sev- 
enty captains,  one  hundred  and  twelve  commanders,  one  hundred 
and  seventy  lieutenant-commanders,  three  hu.idred  lieutenants,  and 
not  more  than  a  total  of  three  hundred  and  fifty  lieutenants  (junior 
grade)  and  ensigns:     *     *    And  provided  further,  That  nothing 
contained  in  this  section  shall  be  construed  to  prevent  the  retire- 
ment of  officers  who  now  have  the  rank  or  relative  rank  of  com- 
modore with  the  rank  and  pay  of  that  grade :     *     *     Neither  shall 
this  Act  be  construed  as  changing  the  titles  of  officers  in  the  staff 
corps  of  the  Navy.    *     *     (30  Stat.  1005.) 
See  notes  to  section  1  of  this  act,  ante,  §  2476. 

The  portions  of  this  section  omitted  here  are  a  proviso  relating  to  the  pay 
of  certain  rear-admirals,  a  provision  for  promotion  of  ensigns  to  the  grade  of 
lieutenant  (junior  grade),  a  proviso  relating  to  the  rank  and  pay  of  officers 
filling  the  office  of  chief  of  bureau,  see  post,  §§  2666,  2688,  2825,  a  pro- 
viso amending  certain  sections  of  the  Revised  Statutes  containing  the  words 
"the  relative  rank  of,"  to  read  "the  rank  of,"  which  is  set  forth  post,  §  2067, 
and  a  provision  at  the  end  of  the  section  limiting  the  number  of  appoint- 
ments of  civil  engineers,  which  is  set  forth  post,  §  2564. 

The  provisions  of  this  section  set  forth  here,  prescribing  the  numbers  of 
officers  of  the  various  grades  on  the  active  list  of  the  line,  superseded  in  great 
part  the  similar  provisions  of  R.  S.  §  1363,  ante,  §  2474. 

The  numbers  so  fixed  by  this  section,  and  the  numbers  of  certain  grades 
of  staff  corps,  etc.,  were  increased  by  provisions  of  Act  March  8,  1^)3,  c 
1010,  post,  i  2485. 
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The  proviso  of  this  section  relating  to  retirement  of  officers  having  the 
rank  of  commodore  had  in  view  the  omission  from  the  composition  of  the 
active  list  of  the  line,  in  the  provision  preceding  it,  of  the  grade  of  commodore, 
which  had  been  included  in  the  active  list  by  the  previous  provisions  of  R.  S. 
§  1363,  and  Act  Aug.  5,  1882,  c.  391,  §  1,  22  Stat.  286. 

By  Act  Aug.  29,  1916,  c.  417,  post,  §§  2483a-24S3f,  a  percentage  basis  for 
determining  the  number  of  officers  is  adopted.    See,  also,  §  2697e,  post. 

Notes  of  Decisions 

Officers    of   the    line.— Neither   boat-  by  provision  of  section  13,  determined, 

swains,  gunners;  nor  warrant  machin-  Hodgers  v.  U.  S.  (1902)  22  Sup.  Ot.  582, 

ists  are  officers  of  the  line  of  the  navy.  186  U.  S.  83,  46  L.  Ed.  816. 

(1899)  22  Op.  Atty.  Gen.  620.  The  pay  of  rear  admirals,  under  this 

Grade   and   pay   of   rear  admirals.—  act,  held  subject  to  the  long-established 

Right  of  rear  admirals,  advanced  to  that  rule  of  the  difference  between  the  pay 

grade  by  this  section,  to  the  pay  and  al-  of  naval  officers  on  shore  and  those  at 

lowance  of  major  generals  in  the  army,  sea.    Id. 

§  2482a.  (Act  Aug.  29,  1916,  c.  417.)  Assignment  of  certain  offi- 
cers to  engineering  duty  only ;  proviso. 
Officers  of  the  line  of  the  Navy  not  below  the  grade  of  lieutenant 
may,  upon  application,  and  with  the  approval  of  the  Secretary  of 
the  Navy,  be  assigned  to  engineering  duty  only,  and  that  when  so 
assigned  and  until  they  reach  the  grade  of  commander,  they  shall 
perform  duty  as  prescribed  in  section  four  of  the  Personal  Act  ap- 
proved March  third,  eighteen  hundred  and  ninety-nine,  and  there- 
after shore  duty  only  as  now  prescribed  for  officers  transferred  to 
the  line  from  the  former  engineer  corps,  except  that  commanders 
may  be  assigned  to  duty  as  fleet  and  squadron  engineers :  Provid- 
ed, That  when  so  assigned  they  shall  retain  their  place  with  re- 
spect to  other  line  officers  in  the  grades  they  now  or  may  hereafter 
occupy,  and  also  the  right  to  succession  to  command  on  shore  in 
accordance  with  their  seniority,  and  shall  be  promoted  as  vacancies 
occur  subject  to  physical  examination  and  to  such  examination  in 
engineering  as  the  Secretary  of  the  Navy  may  prescribe :  Provided 
further.  That  the  number  of  officers  so  assigned  in  any  one  year 
shall  be  in  accordance  with  the  requirements  of  the  service  as  de- 
termined by  the  Secretary  of  the  Navy.    (39  Stat.) 

From  naval  appropriation  act.  The  matter  in  this  section  and  sections 
2482b-2482d,  post,  appear  under  the  heading  "Officers  for  Engineering  Duty 
Only." 

§  2482b.  (Act  Aug.  29,  1916,  c.  417.)  Appointment  of  acting  en- 
signs for  engineering  duty;  qualifications;  term  of  appoint- 
ment. 
The  Secretary  of  the  Navy  is  hereby  authorized  to  appoint  an- 
nually in  the  line  of  the  Navy  for  a  period  of  ten  years  following 
the  passage  of  this  Act,  in  the  order  of  merit  determined  by  such 
competitive  examination  as  he  may  prescribe,  thirty  acting  ensigns 
for  the  performance  of  engineering  duties  only.  Persons  so  ap- 
pointed must  have  received  a  degree  of  mechanical  or  electrical 
engineer  from  a  college  or  university  of  high  standing  or  be  grad- 
uates of  technical  schools  approved  by  the  Secretary  of  the  Navy, 
must  have  been  found  physically  qualified  by  a  board  of  medical 
officers  of  the  Navy  for  the  performance  of  the  duties  required,  and 
must  at  the  time  of  appointment  be  not  less  than  twenty  nor  more 
than  twenty-six  years  of  age.  Such  appointments  shall  be  for  a  pro- 
bationanr  period  of  three  years,  and  may  be  revoked  at  any  time 
by  the  Secretary  of  the  Navy.    (39  Stat.) 

§  2482c.  (Act  Aug.  29,  1916,  c.  417.)     Promotion  of  acting  ensigns 
appointed  for  engineering  duty. 
Such  acting  ensigns  shall,  upon  the  completion  of  the  probation- 
ary period  of  three  years,  of  which  two  years  shall  have  been  spent 
on  board  cruising  vessels  and  one  year  pursuing  a  course  of  in- 
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struction  at  the  Naval  Academy  prescribed  by  the  Secretary  of  the 
Navy,  be  commissioned  in  the  grade  of  lieutenant  of  the  junior 
grade  after  satisfactorily  passing  such  examination  as  may  be 
prescribed  by  the  Secretary  of  the  Navy,  and  having  been  recom- 
mended for  promotion  by  the  examining  board  and  found  physical- 
ly qualified  by  a  board  of  medical  officers  of  the  Navy.    (39  Stat.) 

§  2482d.  (Act  Aug.  29,  1916,  c.  417.)     Duties  of  lieutenant  of  junior 
grade;  advancement. 

Such  officers  shall  thereafter  be  required  to  perform  engineering 
duties  only,  and  shall  be  eligible  for  advancement  to  the  higher 
grades  in  the  manner  herein  provided  for  line  officers  assigned  to 
engineering  duty  only.    (39  Stat.) 

§  2483.  (Act  March  3,   1903,  c.   1010.)     Increase  in  numbers  in 
grades  of  active  list. 

The  grades  of  the  active  list  of  the  Navy  hereinafter  designated 
shall  be  so  increased  that  there  shall  be  thirty  additional  lieutenant- 
commanders,  in  all  two  hundred;  fifty  additional  lieutenants,  in  all 
three  hundred  and  fifty;  such  total  numbers  of  lieutenants  (junior 
grade)  and  ensigns  as  may  qualify  for  said  grades  under  existing  law 
and  the  provisions  of  this  Act;  thirty  additional  surgeons  with  the 
rank  of  lieutenant-commander,  in  all  eighty-five;  one  hundred  and 
twenty  additional  passed  assistant  and  assistant  surgeons,  with  the 
rank,  respectively,  of  4ieutenant  and  lieutenant  (junior  grade),  in  all 
two  hundred  and  thirty ;  two  additional  pay  inspectors,  in  all  fifteen ; 
thirty-six  additional  paymasters,  in  all  seventy-six ;  twenty-six  addi- 
tional passed  assistant  and  assistant  paymasters,  in  all  ninety-six; 
twenty-nine  additional  naval  constructors  and  assistant  naval  con- 
structors, in  all  seventy-five;  one  additional  civil  engineer,  in  all 
twenty-eight ;  and  twelve  assistant  civil  engineers,  of  whom  six  shall 
have  the  rank  of  lieutenant  (junior  grade)  and  six  the  rank  of  en- 
sign.   (32  Stat.  1197.) 

These  were  provisions  of  the  naval  appropriation  act  for  the  fiscal  year 
1904,  cited  above.  The  previous  provisions  fixing  the  numbers  of  various 
grades  in  the  active  list  of  the  line  of  the  Navy  made  by  Act  March  3,  1899, 
c.  413,  §  7,  are  set  forth  ante,  §  24S2 ;  and  the  provisions  fixing  the  numbers 
in  the  various  staff  corps  of  the  Navy  are  also  set  forth  post,  $$  2491-2551. 
Provisos  annexed  to  this  paragraph  of  the  act,  fixing  the  pay  of  assistant 
civil  engineers,  and  requiring  examinations  for  promotions  in  the  corps  of  civil 
engineers,  are  set  forth  post,  §§  2566,  2830. 

Promotions  and  appointments  in  various  grades,  to  fill  the  increase  therein 
provided  for  by  this  act,  were  regulated  by  a  further  provision  of  the  act, 
post,  {  2484. 

The  appointment  of  twelve  ensigns  in  each  year,  from  the  boatswains,  gun- 
ners, and  warrant  machinists  of  the  Navy,  was  authorized  by  a  further  pro- 
vision of  this  act,  post,  §  2710. 

The  grades  of  the  active  list  of  the  Pay  Corps  were  increased  by  10  addition- 
al paymasters,  in  all  86,  and  by  20  additional  passed  assistant  and  assistant 
paymasters,  in  all  116,  by  a  provision  of  Act  Aug.  22,  1912,  c.  335,  post,  § 
2525. 

By' Act  Aug.  29,  1916,  c.  417,  post,  §§  2483a-2483f,  a  percentage  basis 
for  determining  the  number  of  officers  is  adopted. 

Notes  of  Deoisiona 

Passed  assistant  and  assistant  pay-  be  controlled  by  the  general  terms  and 
masters^— Where  a  statute  enacts  that  regulations  providing  for  the  advance- 
there  shall  be  28  additional  passed  ment  of  oflS^rers  in  the  naval  service, 
assistant  and  assistant  paymasters,  the  (1908)  26  Op.  Atty.  G-'n.  511.  Nor  is 
President  in  his  discretion  may  direct  ■  it  required  that  the  relative  proportion 
that  the  whole  number  so  added  shall  be  of  officers  in  each  of  those  two  grades 
of  the  higher  grade.  Williams  v.  U.  S.  shall  remain  always  the  same;  a  change 
(1912)  47  Ct  CI.  316.  in  the  proportion  being  within  the.dis- 

The  number  of  passed  assistant  and  crelion  of  the  executive,  unless  con- 
assistant  paymasters  to  be  appointed  in  trolled  by  general  laws  or  regulations, 
each  of  the  two  grades  under  this  act  Id. 

not  being  prescribed  thereby  is  neces-  Naval   oonstructorsw— The  resignation 

garily  left  to   executive  discretion,   to  of  Washington  L.  Capps,  chief  of  the 
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bureau  of  construction  and  repair  in  create  a  new  grade  in  the  construction 

the  Navy   Department,   and   his   being  corps,    and    no    vacancy    was    created 

commissioned,  under  Naval  Appropria-  thereby  in  the  total  number  of  naval 

tion  Act  June  24,  1910  (36  Stat  607,  constructors  and  assistant  constructors 

608),  a  chief  constructor  in  the  navy,  provided  by  law.     (1910)  28  Op.  Atty. 

with  the  rank  of  rear  admiral,  did  not  Gen.  526. 

§  2483a.  (Act  Aug.  29,  1916,  c.  417.)  Number  of  commissioned  of- 
ficers of  the  navy ;  provisos. 
Hereafter  the  total  number  of  commissioned  officers  of  the  ac- 
tive list  of  the  line  of  the  Navy,  exclusive  of  commissioned  war- 
rant officers,  shall  be  four  per  centum  of  the  total  authorized  en- 
listed strength  of  the  active  list,  exclusive  of  the  Hospital  Corps, 
prisoners  undergoing  sentence  of  discharge,  enlisted  men  detailed 
for  duty  with  the  Naval  Militia,  and  the  Flying  Corps :  Provided, 
That  the  total  number  of  commissioned  line  officers  on  the  active 
list  at  any  one  time,  exclusive  of  commissioned  warrant  officers, 
shall  be  distributed  in  the  proportion  of  one  of  the  grade  of  rear 
admiral  to  four  in  the  grade  of  captain,  to  seven  in  the  grade  of 
commander,  to  fourteen  in  the  grade  of  lieutenant  commander,  to 
thirty-two  and  one-half  in  the  grade  of  lieutenant,  to  forty-one  and 
one-half  in  the  grades  of  lieutenant  (junior  grade)  and  ensign,  in- 
clusive: Provided  further.  That  lieutenants  (junior  grade)  shall 
have  had  not  less  than  three  years*  service  in  that  grade  before 
being  eligible  for  promotion  to  the  grade  of  lieutenant.  (39  Stat.) 
From  naval  appropriation  act. 

§  2483b.  (Act  Aug.  29,  1916,  c.  417.)  Number  of  commissioned  of- 
ficers of  staff  corps. 

The  total  authorized  number  of  commissioned  officers  of  the 
active  list  of  the  following  staff  corps,  exclusive  of  commissioned 
warrant  officers,  shall  be  based  on  percentages  of  the  total  number 
of  commissioned  officers  of  the  active  list  of  the  line  of  the  Navy 
as  follows: 

Pay  Corps,  twelve  per  centum;  Construction  Corps,  five  per 
centum;  Corps  of  Civil  Engineers,  two  per  centum;  and  that  the 
total  authorized  number  of  commissioned  officers  of  the  Medical 
Corps  shall  be  sixty-five  one  hundredths  of  one  per  centum  of  the 
total  authorized  number  of  the  officers  and  enlisted  men  of  the 
Navy  and  Marine  Corps,  including  midshipmen.  Hospital  Corps, 
prisoners  undergoing  sentence  of  discharge,  enlisted  men  detailed 
for  duty  with  the  Naval  Militia,  and  the  Flying  Corps.  *  *  * 
Provided  further,  That  to  determine  the  authorized  number  of  of- 
ficers in  the  various  grades  and  ranks  of  the  line  and  of  the  staff 
corps  as  herein  provided,  computations  shall  be  made  by  the  Sec- 
retary of  the  Navy  semiannually,  as  of  July  first  and  January  first 
of  each  year,  and  the  resulting  numbers  in  the  various  grades  and 
ranks,  as  so  computed,  shall  be  held  and  considered  for  all  pur- 
poses as  the  authorized  number  of  officers  in  such  various  grades 
and  ranks  and  shall  not  be  varied  between  such  dates.    (39  Stat.)* 

From  naval  appropriation  act 

This  section,  as  enacted,  contains  a  provision  that  officers  of  the  lower 
grades  of  the  Medical  Corps,  Pay  Corps,  Construction  Corps,  and  Corps  of 
Civil  Engineers  shall  be  advanced  in  rank  up  to  and  including  the  rank  of 
lieutenant  commander,  post,  §  2701a.  It  contains  a  further  provision  that 
assistant  surgeons  shall  take  rank  and  precedence  with  lieutenants  O'unior 
grade). 

§  2483c.  (Act  Aug.  29,  1916,  c.  417.)  Number  of  commissioned 
officers  of  staff  corps  to  be  distributed  to  the  various  grades  of 
the  respective  corps. 

The  total  number  of  commissioned  officers  of  the  active  list  of 
the  following  mentioned  staff  corps  at  any  one  time,  exclusive  of 
4U.S.C0MP.'16-252  (4017) 
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commissioned  warrant  officers,  shall  be  distributed  in  the  various 
grades  of  the  respective  corps  as  follows : 

Medical  Corps:  One-half  medical  directors  with  the  rank  of 
rear  admiral  to  four  medical  directors  with  the  rank  of  captain,  to 
eight  medical  inspectors  with  rank  of  commander,  to  eighty-seven 
and  one-half  in  the  grgides  below  medical  inspector:  Provided, 
That  hereafter  appointees  to  the  grade  of  assistant  surgeon  shall 
be  between  the  ages  of  twenty-one  and  thirty-two  at  the  time  of 
appointment. 

Pay  Corps :  One-half  pay  directors  with  the  rank  of  rear  admiral 
to  four  pay  directors  with  the  rank  of  captain,  to  eight  pay  in- 
spectors with  the  rank  of  commander,  to  eighty-seven  and  one- 
half  in  the  grades  below  pay  inspector. 

Construction  Corps:  One-half  naval  constructors  with  the  rank 
of  rear  admiral  to  eight  and  one-half  naval  constructors  with  the 
rank  of  captain,  to  fourteen  naval  constructors  with  the  rank  of 
commander,  to  seventy-seven  naval  constructors  and  assistant  na- 
val constructors  with  rank  below  commander :  Provided,  That  va- 
cancies in  the  Construction  Corps  shall  be  filled  in  the  manner  now 
prescribed  by  law,  at  such  annual  rate  as  the  Secretary  of  the 
Navy  may  prescribe:  Provided  further.  That  hereafter  ensigns  of 
not  less  than  one  year's  service  as  such  shall  be  eligible  for  trans- 
fer to  the  Construction  Corps. 

Corps  of  Civil  Engineers:  One-half  civil  engineers  with  the 
rank  of  rear  admiral  to  five  and  one-half  civil  engineers  with  the 
rank  of  captain,  to  fourteen  civil  engineers  with  the  rank  of  com- 
mander, to  eighty  civil  engineers  and  assistant  civil  engineers  with 
the  rank  below  commander.     (39  Stat.) 

§  2483d.  (Act  Aug.  29,  1916,  c.  417.)     Odd  number  of  rear  ad- 
mirals. 

When  there  is  an  odd  number  of  officers  in  the  grade  or  rank  of 
rear  admiral  in  the  line  or  in  each  corps,  the  lower  division  thereof 
shall  include  the  excess  in  number,  except  where  there  is  but  one. 
(39  Stat.) 

§  2483e.  (Act  Aug.  29,  1916,  c.  417.)     Final  fraction  in  number  of 
corps,  grade  or  rank  in  naval  service. 

Whenever  a  final  fraction  occurs  in  computing  the  authorized 
number  of  any  corps,  grade  or  rank  in  the  naval  service,  the  near- 
est whole  number  shall  be  regarded  as  the  authorized  number: 
Provided,  That  at  least  one  officer  shall  be  allowed  in  each  grade  or 
rank.     (39  Stat.) 

§  2483f.  (Act  Aug.  29,  1916,  c.  417.)  Mode  of  determining  author- 
ized number  of  officers  in  line  or  staff  corps. 
For  the  purpose  of  determining  the  authorized  number  of  officers 
in  any  grade  or  rank  of  the  line  or  of  the  staff  corps,  there  shall 
be  excluded  from  consideration  those  officers  carried  by  law  as  addi- 
tional numbers,  including  staff  officers  heretofore  permanently  com- 
missioned with  the  rai^  of  rear  admiral,  and  nothing  contained 
herein  shall  be  held  to  reduce  below  that  heretofore  authorized  by 
law  the  number  of  officers  in  any  grade  or  rank  in  the  staff  corps. 
(39  Stat.) 

§  2484.  (Act  March  3,  1903,  c.   1010.)     Promotions  and  appoint- 
ments to  fill  vacancies  caused  by  increase  in  certain  grades; 
limitation  of  number  of  appointments. 
The  increase  in  the  grades  of  lieutenant-commander  and  lieutenant ' 
provided  for  in  this  Act  shall  be  filled  by  promotion  each  year  of  not 
exceeding  twenty-five  per  centum  of  the  total  number  of  the  increase 
in  each  of  said  grades ;  and  not  more  than  twenty-five  assistant  sur- 
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geons,  not  more  than  twenty  assistant  paymasters,  nor  more  than 
five  assistant  naval  constructors,  nor  more  than  three  assistant  civil 
engineers,  in  addition  to  those  necessary  to  fill  vacancies  in  said 
grades,  shall  be  appointed  in  any  one  calendar  year.  (32  Stat. 
1197.) 

See  notes  to  preceding  paragraph  of  this  act,  §  2483.  See,  also,  {|  2483a' 
2483£,  ante. 

By  Act  Aug  29,  1916,  c.  417,  post,  S§  2697a-2C97h,  lieutenant-commanders 
carried  on  the  Navy  list  as  additional  to  the  numbers  of  such  grade  are 
promoted  after  examination  and  recommendation  of  a  board  of  naval  officers. 

Notes  of  Deoisiona 

Acceptance  ef  promotion.— The  accep-  officer  in  the  naval  service  to  a  higher 
tance  of  a  promotion  is  not  necessary  grade.  (1867)  12  Op.  Atty.  Gen.  229. 
to  consummate  the  appointment  of  an 

§  2485.  (Act  March  3,  1903,  c.  1010.)     Officers  advanced  in  rank 
as  extra  numbers,  and  commissions  of  officers  previously  in  the 
service,  not  affected  by  act. 
Nothing  contained  in  this  Act  shall  affect  the  officers  of  the  Navy 
who  may  have  been  or  may  hereafter  be  advanced  in  rank  under  ex- 
isting provisions  of  law  by  which  they  become  extra  numbers  in  their 
respective  grades,  or  operate  to  vacate  the  commission  of  any  officer 
now  in  the  service.    (32  Stat.  1198.) 

This  was  a  further  provision  of  the  naval  appropriation  act  for  the  fiscal 
year  1904,  cited  above. 

§  2486.  (Act  March  4,  1911,  c.  239.)  Officers  performing  engineer- 
ing duty  on  shore  only  to  be  additional  niunbers  in  their  grades. 
Officers  on  the  active  list  of  the  line  of  the  United  States  Navy 
who,  imder  authority  of  law,  now  perform  engineering  duty  on  shore 
only  are  hereby  made  additional  to  the  numbers  in  the  grades  in 
which  they  are  now  serving,  and  shall  be  carried  as  additional  to  the 
numbers  of  each  grade  to  which  they  may  hereafter  be  promoted: 
Provided,  That  said  officers  shall  be  entitled  to  all  the  benefits  of  re- 
tirement under  existing  or  future  laws  equally  with  other  officers  of 
like  rank  and  service.    (36  Stat.  1267.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1912, 
cited  above. 
See  |{  2697d,  2697e,  post 

Cited    without    definite    applloation, 

Greenleaf  Johnson  Lumber  Co.  v.  U.  S. 
(D.  C.  1913)  204  Fed.  489,  490,  491. 

§  2487.  (R.  S.  §  1365.)     Selection  of  rear-admirals  during  war. 

During  war  rear-admirals  shall  be  selected  from  those  officers 
on  the  active  list,  not  below  the  grade  of  commanders,  who  shall 
have  eminently  distinguished  themselves  by  courage,  skill,  and  genius 
in  their  profession ;  but  no  officer  shall  be  so  promoted,  under  this 
provision,  unless,  upon  recommendation  of  the  President  by  name, 
he  has  received  the  thanks  of  Congress  for  distinguished  service. 
Act  July  16,  1862,  c.  183,  $  7,  12  Stat.  584. 
By  Act  Aug.  29,  1916,  c.  417,  post,  H  2697a-2697h,  all  promotions  to  the 

grade  of  rear  admiral  of  the  line  are  to  be  made  only  on  the  recommendation 

of  a  board  of  naval  officers. 

§  2488.  (R.  S.  §  1366.    Superseded.) 

This  section  was  made  up  from  section  7  of  Act  July  16,  1862,  c  183, 
12  Stat  684,  and  provided  that  during  peace  vacancies  in  the  grade  of  rear 
admiral  shall  be  filled  by  regular  promotion  from  the  list  of  commodores, 
subject  to  examination  according  to  law.  It  is  superseded,  not  only  by  Act 
March  3,  1899,  ante,  i  2482,  abolishing  the  grade  of  commodore,  but  by  Act 
Aug.  29,  1916,  c.  417,  post,  §S  2697a-2697h,  providing  for  promotion  only 
on  tiie  recommendation  of  a  board  of  naval  officers. 

Cited  without  definite  application,  25  L.  Ed.  538;  Rodgers  y.  U.  S.  (1901) 
Ex  parte  Beed  (1879)  100  U.  S.  13,  16,      36  Ct  OL  266. 
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§  2489.  (R.  S.  §  1367.)     Secretaries  to  Admiral  and  Vice-Admiral. 
The  Admiral  and  Vice-Admiral  shall  each  be  allowed  a  secretary, 
who  shall  be  entitled  to  the  rank  and  allowances  of  a  lieutenant  in 
the  Navy. 

Act  Dec.  21,  1864,  c.  6,  $  2,  13  Stat  420.  Act  May  16,  1866,  c.  84,  14 
Stat.  48.  Act  July  25,  18G6,  c.  231,  §  6,  14  Stat.  223.  Act  March  2,  1867, 
c  174,  S  1,  14  Stat.  516. 

The  grades  of  Admiral  and  Vice-Admiral,  authorized  by  R.  S.  §  1362,  ceased 
to  exist,  pursuant  to  the  proviso  annexed  to  that  section ;  but  the  appoint- 
ment of  admirjds  and  vice-admirals  was  authorized  by  Act  March  2,  1899,  c. 
878,  30  Stat  995,  and  Act  March  3,  1899,  c.  421,  ante,  $  2471,  and  Act  March 
8,  1915,  c.  83,  ante,  §  2471a,  and  the  provision  of  this  section  may  be  regard- 
ed as  applicable  to  the  offices  under  those  acts. 

The  annual  pay  of  the  secretaries  to  the  Admiral  and  Vice-Admiral  waa  fixed 
at  $2,500  each,  by  R.  S.  §  1556,  post,  }  2816. 

Provisions  that  there  should  be  no  appointment  from  civil  life  of  secretaries 
to  the  Admiral  or  Vice-Admiral,  when  on  sea  service,  and  for  the  detail  of  an 
officer  to  perform  the  duties  of  such  secretary,  when  on  sea  service,  were  made 
by  Act  May  4,  1878,  c  91,  S  1,  post,  §  2490. 

Notes  of  Decisions 

Appointment  of  secretaryd^The  ap-  thereunder  by  the  executive  branch  of 

pointment  of  the  secretary  allowed  the  the  government  have  accorded  with  this 

admiral  of  the  navy  does  not  belong  to  view.     (1890)   19  Op.  Atty.  Gen.  589. 

the  President,  with  the  advice  and  con-  Cited    without    dsfflnite    application, 

sent  of  the  Senate,  but  devolves  upon  Ex   parte  Reed   (1879)   100  U.  S.  13, 

the  admiral  as  one  personal  to  himself,  16,  25  L.  Ed.  538;  U.  S.  y.  Grosley 

and  the  contemporaneous  continuation  (1905)  25  Sup.  Gt  261,  262,  196  U.  S. 

of    the    statute   and    uniform    practice  327,  49  L.  Ed.  497. 

§  2490.  (Act  May  4,  1878,  c.  91,  §  1.)     Detail  of  officers  as  secreU- 

ries  and  clerks. 
On  and  after  the  first  day  of  July,  eighteen  hundred  and  seventy- 
eight,  there  shall  be  no  appointments  made  from  civil  life  of  secre- 
taries or  clerks  to  the  Admiral,  or  Vice-Admiral,  when  on  sea  serv- 
ice, commanders  of  squadrons,  or  of  clerks  to  commanders  of  ves- 
sels ;  and  an  officer  not  above  the  grade  of  lieutenant  shall  be  de- 
tailed to  perform  the  duties  of  secretary  to  the  Admiral  or  Vice- 
Admiral,  when  on  sea  service,  and  one  not  above  the  grade  of  mas- 
ter to  perform  the  duties  of  clerk  to  a  rear-admiral  or  commander, 
and  one  not  above  the  grade  of  ensign  to  perform  the  duties  of 
clerk  to  a  captain,  commander,  or  lieutenant-commander  when 
afloat.    (20  Stat.  50.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1879, 
dted  above. 

(R.  S.  §  1368.  Superseded.) 
This  section  prescribed  the  composition  of  the  active  list  of  the  Medical 
Corps,  as  consisting  of  15  medical  directors,  15  medical  inspectors,  50  sur- 
geons, and  100  assistant  surgeons.  It  was  superseded  by  the  provisions  of 
Act  Aug.  5,  1882,  c.  891,  $  1,  post,  $  2491,  which  fixed  the  same  numbers 
of  the  several  grades,  except  that,  instead  of  100  assistant  surgeons,  they 
provided  for  90  assistant  and  passed  assistant  surgeons,  of  Act  June  7,  1900, 
c  859,  post,  §  2492,  which  increased  the  active  list  of  surgeons  to  55,  and 
of  passed  assistant  and  assistant  surgeons  to  110.  and  of  Act  March  3,  1903, 
c.  1010,  ante,  §  2485,  which  provided  for  30  additional  surgeons,  in  all  85, 
and  120  additional  passed  assistant  and  assistant  surgeons,  in  all  280. 

§  2491.  (Act  Aug.  5,  1882,  c.  391,  §  1.)     Medical  Corps;   number 
on  active  list. 

The  active-list  t  f  the  medical  corps  of  the  Navy  shall  hereafter 
consist  of  fifteen  medical  directors,  fifteen  medical  inspectors,  [fif- 
ty] surgeons,  and  [ninety]  assistant  and  passed  assistant  surgeons. 
(22  Stat.  285.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year 
1883,  cited  above. 

The  words  *'tifty"  and  "ninety,"  inclosed  in  brackets  in  this  paragraph, 
Btating  the  numbers  of  surgeons  and  of  assistant  and  passed  assistant  surgeons, 
were  superseded  by  subsequent  provisions  for  the  increase  of  the  numbers  of 
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those  grades,  of  Act  June  7,  1900,  c.  859,  post,  |  2492,  and  of  Act  March  3, 
1903,  c.  1010,  ante,  $  2483. 

By  Act  Aug.  29,  1916,  c.  417,  ante,  §f  2483b-2483f,  the  number  is  deter- 
minable on  a  percentage  basis. 

Additional  surgeons,  assistant  surgeons,  hospital  stewards,  and  hospital 
apprentices  are  authorized  by  §  2492a,  post 

By  Act  Aug.  29,  1916,  c.  416,  post,  §  2511a,  the  President  is  authorized  to 
appoint  dental  surgeons  at  a  fixed  ratio  according  to  the  enlisted  strength 
of  the  Navy  and  Marine  Corps. 

A  further  provision  of  this  act  that  no  officer  in  the  service  should  be 
reduced  in  rank  or  deprived  of  hla  commission  by  the  reduction  in  the  number 
of  officers  in  the  several  staff  corps  is  set  forth  post,  §  2523. 

A  Medical  Reserve  Ck)rps,  to  be  a  constituent  part  of  the  Medical  Depart- 
ment, was  established  by  provisions  of  Act  Aug.  22,  1912,  c.  335,  post,  §  2499. 

A  Dental  Corps,  to  be  part  of  the  Medical  Department,  was  authorized  by 
further  provisions  of  said  Act  Aug.  22,  1912,  c.  335,  post,  §§  2500-2509. 

A  Dental  Reserve  Corps,  similar  to  the  Medical  Reserve  Corps  referred  to 
above,  was  authorized  by  provisions  of  Act  March  4,  1918,  c  148,  post,  § 
2511. 

A  Hospital  Corps,  attached  to  the  Medical  Department,  was  provided  for 
by  Act  June  17,  1898,  c.  463,  post,  $  2512a. 

A  Nurse  Corps  (female)  was  established  by  provisions  of  Act  May  13,  1908, 
c  166,  post,  §  2516. 

Cited  without  definite  applicatioii, 
U.  S.  V.  Moore  (1877)  95  U.  S.  760, 
762,  24  L.  Ed.  588. 

§  2492.  (Act  June  7,  1900,  c.  859.)     Medical  Corps;    number  on 
active  list  of  surgeons  and  of  passed  assistant  and  assistant  sur« 
geons. 
The  active  list  of  surgeons  shall  hereafter  consist  of  [fifty-five], 

and  that  of  passed  assistant  and  assistant  surgeons  of  [one  hundred 

and  ten].    (31  Stat.  697.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1901, 
cited  above. 

The  words  "fifty-five"  and  "one  hundred  and  ten,"  inclosed  in  brackets 
in  this  paragraph,  stating  the  numbers  of  surgeons  and  of  assistant  and  passed 
assistant  surgeons,  were  superseded  by  subsequent  provisions  for  the  increase  of 
the  numbers  of  those  grades  of  Act  March  3,  1903,  c.  1010,  ante,  $  2483. 

This  provision  superseded  the  previous  provision,  prescribing  the  numbers 
of  the  same  grades  on  the  active  list,  of  Act  Aug.  5,  1882,  c.  391,  §  1,  ante,  $ 
2491. 

A  further  provision  of  this  act,  that  assistant  surgeons  should  rank  with  as- 
sistant surgeons  in  the  Army,  is  set  forth  post,  §  2669. 

The  additional  assistant  surgeons  authorized  by  Act  March  3,  1903,  c.  1010, 
were  to  have  the  rank  of  lieutenant,  junior  grade,  by  a  provision  of  that  act, 
ante,  §  2483. 

No  more  than  25  assistant  surgeons  were  to  be  appointed  in  any  one  calen- 
dar year,  by  a  further  provision  of  said  Act  March  3,  1903,  c.  1010, 
ante,  §  2483. 

A  proviso  annexed  to  this  provision,  authorizing  permanent  commissions 
to  certain  assistant  surgeons  appointed  for  temporary  service  during  the  war 
with  Spain,  is  omitted,  as  temporary  merely. 

By  Act  Aug.  29,  1916,  c.  417,  ante,  §§  2483b-2483f,  the  number  on  the 
active  list  of  the  Medical  Corps  is  determinable  on  a  percentage  basis. 

Additional  surgeons,  assistant  surgeons,  etc.,  are  provided  for  by  §§  2492a, 
2492b,  post. 

Notes  of  Deoifliona 

Passed   assistant  and  assistant  sur-  corps  of  the  Navy  a  passed  assistant 

geon8.^-Changes  in  the  rank  and  pay  surgeon  and  an  assistant  surgeon  are 

of  an  assistant  surgeon  made  by  this  ofiScers  of  one  and  the  same  grade,  but 

act  and  Navy  Personnel  Act  March  3,  belong    to    different    classes    in    such 

1899,   §   13,   Act  March   2,   1907,   and  grade.     (1888)  19  Op.  Atty.  Gen.  169. 

Act  May  13,  1908,  inure  to  the  benefit  A  passed  assistant  surgeon  is  simply 

of  acting  assistant  surgeons  appointed  an    assistant    surgeon    who    has    been 

under  Act  May  4,  1898.    Plumiper  v.  U.  officially   notified    that   he    has   passed 

8.   (1912)  32  Sup.  Ct  467,  224  U.  S.  successfully  the  examination  necessary 

137,  56  L.  Ed.  697,  reversing  judgment  to  be  undergone  before  he  can  be  ap- 

(1909)  45  Ct  CI.  614.  pointed  a  full  surgeon  when  a  vacancy 

In  the   organization  of  the   medical  occurs.    Id. 
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§  2492a.  (Act  June  12,  1916,  c.  140,  §  4.)  Medical  Corps;  increase 
in  number. 
That  the  following  increase  in  the  United  States  Navy  be,  and  the 
same  is  hereby,  authorized :  One  surgeon,  two  passed  assistant  sur- 
geons, five  hospital  stewards,  and  ten  hospital  apprentices,  first 
class.    (39  Stat.) 

§  2492b.  (Act  Aug.  29,  1916,  c.  417.)     Number  of  surgeons  in  navy 
increased. 

Hereafter  the  authorized  number  of  surgeons   in  the   United 
States  Navy  be,  and  it  is  hereby,  increased  by  one.    (39  Stat.) 
From  naval  appropriation  act 

§  2493.  (R.  S.  §   1369.)     Medical   Corps;  appointments  in,  how 
made. 
All  appointments  in  the  Medical  Corps  shall  be  made  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate. 

Act  April  21,  1806,  c  35,  S  8,  2  Stat.  390.     Act  April  16,  1814,  c  58,  i 
5,  3  SUt.  125.    Act  May  24,  1828,  c.  121,  I  3,  4  Stat.  313. 
Cited    without    definite    application, 
U.   S.  ▼.  Moore  (1877)  95  U.  S.  760, 
763,  24  L.  Ed.  588. 

§  2494.  (R.  S.  §  1370,  as  amended,  Act  May  4,  1898,  c.  234,  §  1.) 
Medical  Corps;  appointment  of  assistant  surgeons. 

No  person  shall  be  appointed  assistant  surgeon  until  he  has  been 
examined  and  approved  by  a  board  of  naval  surgeons,  designated 
by  the  Secretary  of  the  Navy,  nor  who  is  under  twenty-one  or  over 
thirty  years  of  age,  inclusive. 

Act  May  24,  1828,  c.  121,  S  1,  4  Stat.  313.  Act  March  8,  1871,  c  117,  I 
5,  16  Stat  536.    Act  May  4,  1898,  c  234,  30  Stat  380. 

In  this  section,  as  enacted  in  the  Revised  Statutes,  the  last  clause  was, 
"nor  who  is  under  twenty-one  or  over  twenty-six  years  of  age."  It  was 
amended,  to  read  as  set  forth  here,  by  Act  May  4,  1898,  c.  234,  cited  above. 

A  further  provision  of  said  Act  May  4,  1898,  c.  234,  authorizing  the  appoint- 
ment for  temporary  service  of  25  acting  assistant  surgeons,  is  set  forth  post,  f 
2495. 

Provisions  for  promotion  of  assistant  surgeons  to  the  grade  of  passed 
assistant  surgeons,  and  for  examination  therefor,  were  made  by  Act  Feb.  13, 
1897,  c  221,  post,  S  2497. 

Notes  of  Deoisioiifl 

Application  and  purpose  of  statute^—  porary  service.    Taylor  ▼.  U.  S.  (1903) 

This  section  was  to  guard  against  the  88  Ct  01. 155, 161. 

appointment   of   incompetent    surgeons  ^.^    .       .xi.     *     ^  ^  . 

in   the  navy  and  evidently  applies  to  ^"**'    without    definite    application, 

appointments  to  be  made  in  the  regular  U.  S.  v.  Moore  (1877)  95  U.  S.  760. 

or  permanent  service  as  contradistin-  761,  24  L.  Ed.  588;    Nelson  ▼.  Same 

guished  from  appointments  in  the  tern-  (1906)  41  Ct  CI.  157. 

§  2495.  (Act  May  4,  1898,  c.  234,  §  1.)     Medical  Corps;   appoint- 
ment of  acting  assistant  surgeons. 
The  President  is  hereby  authorized  to  appoint  for  temporary  serv- 
ice twenty-five  acting  assistant  surgeons,  who  shall  have  the  relative 
rank  and  compensation  of  assistant  surgeons.    (30  Stat.  380.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1899, 
cited  above. 

A  preceding  provision  of  this  act,  amending  R.  S.  f  1870,  is  incorporated  in 
that  section,  ante,  §  2494. 

Notes  of  Decisions 

Compensation  under  prior  acts^— The  The  duty  pay  of  naval  surgeons  un- 
assistant  surgeon  is  entitled,  under  Act  der  Act  June  1,  1860,  c.  67,  begins 
May  24,  1828,  c.  121,  and  Act  March  when  they  enter  on  duty.  (1861)  10 
3,  1835,  c.  27,  to  the  pay  of  a  surgeon  Op.  Atty.  Gen.  97. 
whenever  he  is  called  to  discharge  the  Act  Aug.  3,  1848,  c.  121,  fixing  the 
peculiar  duties  of  a  surgeon;  but  those  time  from  which  the  pay  of  naval  sur- 
duties  must  be  such  as  can  only  be  geons  on  the  graduated  scale  should  he- 
performed  by  the  latter  when  present  gin,  is  repealed  by  Act  June  1,  1860,  c. 
(1838)  3  Op.  Atty.  Gen.  308.  67,  and  in  graduating  the  pay  of  a  sur- 
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feon  in  the  nayy  the  time  is  to  be  com-  1900,  Act  March  2,  1907,  and  Act  May 

pnted  from  the  date  of  his  commission.  13,  1908,  inure  to  the  benefit  of  acting 

(1861)  10  Op.  Atty.  €kn.  lOL  assistant     surgeons     appointed     under 

CompensatloR  of  assistant  surgeons,  this  act.    Plummer  y.  U.  S.  (1912)  32 

—Changes  in  the  ranlt  and  pay  of  an  Sup.  Ct  467,  224  U.  S.  137,  56  L.  Ed. 

assistant  surgeon  made  by  Act  March  697,  reversing  judgment  (1909)  49  Ct 

3,  1899,  c  413,  i  13,  and  Act  June  7,  CI.  614. 

§  2496.  (Act  March  3,  1871,  c  117,  §  5.)  Medical  Corps;  appoint- 
ment of  passed  assistant  surgeons ;  pay;  relative  rank. 
Assistant  surgeons  of  three  years'  service,  who  have  been  found 
qualified  for  promotion  by»a  medical  board  of  examiners,  shall  have 
the  pay  of  past  assistant  surgeons,  as  now  provided ;  and  passed 
assistant  surgeons  shall  have  the  relative  rank  of  lieutenant  or  mas- 
ter.   (16  Stat.  535.)    . 

This  was  part  of  a  proviso  annexed  to  provisions  prescribing  the  numbers 
and  relative  rank  of  the  various  grades  of  officers  of  the  Medical  Corps  on  the 
active  list,  in  section  5  of  the  naval  appropriation  act  for  the  fiscal  year 
1872,  cited  above. 

The  rates  of  pay  of  passed  assistant  surgeons,  referred  to  in  this  act  by  the 
words  "as  now  provided,"  were  fixed  by  provisions  of  the  similar  act  for  the 
preceding  year,  Act  July  16,  1870,  c  295,  i  3,  16  Stat.  831,  which  were  in- 
corporated into  R.  S.  S  1556,  post,  S  2816. 

Subsequent  provisions  for  commissions  to  passed  assistant  surgeons,  and 
for  examinations  for  their  promotion  as  surgeons,  were  made  by  Act  Feb.  13, 
1807,  c.  221,  poet,  S  2497. 

The  title  of  the  grade  of  master,  mentioned  in  the  last  clause  of  these  pro- 
visions, was  changed  to  lieutenant  junior  grade,  by  provisions  of  Act  March 
8, 1883,  c.  97,  i  1,  ante,  i  2472. 

See  i  2611d,  post. 

(R  S.  §  1371.  Superseded.) 
This  section  provided  that  no  person  should  be  appointed  surgeon  until 
he  had  served  as  assistant  surgeon  at  least  two  years  on  a  public  vessel  of 
the  United  States  at  sea,  nor  until  he  had  been  examined  and  approved  by  a 
board  of  naval  surgeons  designated  by  the  Secretary  of  the  Navy.  It  was  su- 
perseded by  the  provisioos  for  the  promotion  of  passed  assistant  surgeons  as 
surgeons,  subject  to  examination,  of  Act  Feb.  13,  1897,  c  221,  post,  §  2497. 

§  2497.  (Act  Feb.  13,  1897,  c.  221.)  Medical  Corps ;  commissions 
to  passed  assistant  surgeons;  promotions,  and  examinations 
therefor. 

Passed  assistant  surgeons  now  borne  upon  the  Navy  Register 
shall  be  commissioned  as  such  by  the  President,  such  commissions 
to  bear  the  dates  upon  which  said  passed  assistant  surgeons,  re- 
spectively, received  their  appointments  as  such;  and  hereafter 
assistant  surgeons  shall  be  regularly  promoted  and  commissioned 
as  passed  assistant  surgeons,  and  passed  assistant  surgeons  as  sur- 
geons, subject  to  such  examinations  as  may  be  prescribed  by  the 
Secretary  of  the  Navy.    (29  Stat.  526.) 

This  was  an  act  entitled  "An  act  to  commission  passed  assistant  surgeons 
in  the  United  States  Navy,  and  to  provide  for  their  examination  preliminary 
to  their  promotion  to  the  grade  of  surgeon." 

Before  this  act,  promotion  of  assistant  surgeons  to  be  passed  assistant  sur- 
geons was  regulated  by  provisions  of  Act  March  3,  1871,  c  117,  {  6,  ante,  { 
2496. 

This  act  superseded  the  previous  provisions  of  R.  S.  f  1371,  for  the  appoint- 
ment of  surgeons  from  the  assistant  surgeons. 

A  proviso  annexed  to  this  act,  "That  no  examination  of  passed  assistant 
surgeons  shall  be  ordered  until  the  expiration  of  six  months  from  the  passage 
of  this  act,  during  which  time  promotions  shall  be  made  as  now  provided  by 
law,"  is  omitted  as  temporary  merely. 

§  2498.  (R.  S.  §  1372.)  Medical  Corps ;  rank  of  assistant  surgeons 
in  case  of  delayed  examination. 

When  any  assistant  surgeon  was  absent  from  the  United' States,  on 
duty,  at  the  time  when  others  of  his  date  were  examined,  he  shall, 
if  not  rejected  at  a  subsequent  examination,  be  entitled  to  the  same 
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rank  with  them;    and  if,  from  any  cause,  his  relative  rank  cannot 
be  assigned  to  him,  he  shall  retain  his  original  position  on  the  register. 
Act  March  3,  1835,  c.  27,  §  1,  4  Stat  757. 

Notes  of  Deoisloiui 

Examinations    and    promotion.  — The  to  the  grade  of  surgeon,  which  orlginat- 

practice   of   the   department   requiring  ed  prior  to  Act  May  24,  1828  (R.  S., 

competitive  examinations  to  determine  §§  1370  [ante,  |  2494]  and  1371),  was 

the  relative  position  of  medical  officers  recognized  and  confirmed  by  this  section, 

of  the  navy,  preparatory  to  promotion  (1881)  17  Op.  Atty.  Gen.  48,  49. 

§  2498a.  (Act  Aug.  29,  1916,  c.  417.)    Officers  of  Medical  Corps  de- 
tailed to  red  cross  society. 

Hereafter  the  Secretary  of  the  Navy  be,  and  he  is  hereby,  author- 
ized to  detail  one  or  more  officers  of  the  Medical  Corps  of  the 
United  States  Navy  for  duty  with  the  Military  Relief  Division  of 
the  American  National  Red  Cross.     (39  Stat.) 
From  naval  appropriation  act 

See  S  7706,  post,  as  to  co-operation  with  the  Red  Cross  by  army  and  naval 
forces. 

§  2499.  (Act  Aug.  22,  1912,  c.  335.)  Medical  Reserve  Corps;  part 
of  Medical  Department. 
A  Medical  Reserve  Corps,  to  be  a  constituent  part  of  the  Medical 
Department  of  the  Navy,  is  hereby  established  under  the  same 
provisions,  in  all  respects  (except  as  may  be  necessary  to  adapt 
the  said  provisions  to  the  Navy),  as  those  providing  a  Medical  Re- 
serve Corps  for  the  Army,  and  as  set  forth  in  the  Act  to  increase 
the  efficiency  of  the  Medical  Department  of  the  United  States 
Army,  approved  April  twenty-third,  nineteen  hundred  and  eight. 
(37  Stat.  344.) 

This  paragraph  and  the  eleven  paragraphs  next  following  were  provisions  of 
the  naval  appropriation  act  for  the  fiscal  year  1913,  cited  above. 

The  provisions  for  a  Medical  Reserve  CJorps  for  the  Army,  of  Act  April  23, 
1908,  c.  150,  mentioned  in  this  paragraph,  were  contained  in  sections  7-9  « 

of  that  act,  ante,  §|  1816-1818. 

§  2500.  (Act  Aug.  22,  1912,  c.  335.)  Dental  Corps;  part  of  Medi- 
cal Department;  assistant  dental  surgeons ;  duties. 
The  appointment  of  not  more  than  thirty  assistant  dental  sur- 
geons be,  and  the  same  is  hereby,  authorized,  said  assistant  dental 
surgeons  to  be  a  part  of  the  Medical  Department  of  the  United 
States  Navy,  to  serve  professionally  the  personnel  of  the  naval 
service,  and  to  perform  such  other  duties  as  may  be  prescribed  by 
competent  authority.    (37  Stat.  344.) 

This  paragraph  and  the  ten  paragraphs  next  following,  containing  provisions 
relating  to  the  Dental  Corps,  were  provisions  of  the  naval  appropriation  act 
for  the  fiscal  year  1913,  cited  above. 

A  Navy  Dental  Reserve  Corps,  to  be  organized  and  operated  under  the  pro- 
visions of  this  act,  was  authorized  by  provisions  of  Act  March  4,  1913,  c.  148, 
post,  S  2512.     See,  also,  §  2512a,  post. 

By  Act  Aug.  29,  1916,  c.  417,  post,  {§  2511a-2511d,  the  President  is  au- 
thorized to  appoint  dental  surgeons  at  a  fixed  ratio  according  to  the  enlisted 
strength  of  the  Navy  and  Marine  Corps.  By  §  2ollc,  post,  officers  appointed 
under  Act  Aug.  22,  1912  (§§  2500-2509),  are  entitled  to  appointment  under 
{  2511a  without  further  examination. 

§  2501.  (Act  Aug.  22, 1912,  c.  335.)  Dental  Corps;  acting  assistant 
dental  surgeons;  appointments;  qualifications;  examinations. 
All  original  appointments  herein  authorized  shall  be  made  by 
the  Secretary  of  the  Navy  in  the  grade  of  acting  assistant  dental 
surgeon,  and  all  appointees  to  such  grade  shall  be  citizens  of  the 
United  States,  between  twenty-four  and  thirty-two  years  of  age, 
and  shall  be  graduates  of  standard  medical  or  dental  colleges 
trained  in  the  several  branches  of  dentistry,  of  good  moral  charac- 
ter, of  unquestionable  professional  repute,  and  before  appointment 
shall  pass  satisfactory  physical  and  professional  examinations,  in- 
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eluding  tests  of  skill  in  practical  dentistry,  of  proficiency  in  the 
several  usual  subjects  in  a  standard  dental  college  course,  and  in 
such  other  subjects  of  general  education  as  are  now  or  may  here- 
after be  required  for  admission  to  the  Medical  Corps  of  the  Navy. 
(37  Stat.  344.) 

See  If  2511a~2511d,  post,  and  notes  under  |  2500,  ante. 

§  2502.  (Act  Aug.  22,  1912,  c.  335.)  Dental  Corps;  appointment 
of  acting  assistant  dental  surgeons  as  assistant  dental  sur- 
geons ;  examination ;  rank  and  precedence. 

At  the  end  of  three  years  from  the  passage  of  this  Act  all  acting 
assistant  dental  surgeons  who  have  had  two  or  more  years*  serv- 
ice under  their  original  appointment,  as  herein  provided,  shall  un- 
dergo such  physical  and  competitive  professional  examinations  as 
the  Secretary  of  the  Navy  may  prescribe  to  determine  their  fitness 
to  receive  commissions  in  the  Navy,  and  if  found  qualified  they 
shall  be  appointed  assistant  dental  surgeons,  with  the  rank  of  lieu- 
tenant (junior  grade),  in  the  order  of  standing  as  determined  by 
the  professional  examinations  provided  for  in  this  Act.  (37  Stat. 
344.) 

See  §S  2511a-2511d,  post,  and  notes  under  S  2500,  ante. 

§  2503.  (Act  Aug.  22,  1912,  c.  335.)     Dental  Corps;   appointment 
of  acting  assistant  dental  surgeons  as  assistant  dental  sur- 
geons;  probationary  period  and  examination;  rank. 
After  the  competitive  examinations  provided  for  in  section  three 
of  this  Act  have  been  held,  acting  assistant  dental  surgeons  there- 
after appointed  shall  serve  a  probationary  period  of  three  years, 
and  upon  the  completion  of  such  period  shall  undergo  such  exam- 
inations as  the  Secretary  of  the  Navy  may  prescribe  to  determine 
their  fitness  to  receive  commissions  in  the  Navy,  and,  if  found  qual- 
ified, they  shall  be  appointed  assistant  dental  surgeons,  with  the 
rank  of  lieutenant  (junior  grade).     (37  Stat.  344.) 

See  S§  2611a-2511d,  post,  and  notes  under  {  2500,  ante. 

§  2504.  (Act  Aug.  22,  1912,  c.  335.)  Dental  Corps;  discharge  of 
acting  assistant  dental  surgeon  on  failure  upon  examination; 
revocation  of  appointment  of  acting  dental  surgeon. 

If  any  acting  assistant  dental  surgeon  shall  fail  upon  the  exami- 
nations prescribed  in  this  Act  he  shall  be  honorably  discharged 
from  the  naval  service,  and  the  appointment  of  an  acting  dental 
surgeon  may  be  revoked  at  any  time  in  the  discretion  of  the  Sec- 
retary of  the  Navy.    (37  Stat.  345.) 

See  §§  2511a--2511d,  post,  and  notes  under  {  2500,  ante. 

§  2505.  (Act  Aug.  22,  1912,  c.  335.)  Dental  Corps;  rank  and  pre- 
cedence; right  of  command. 
All  appointees  authorized  by  this  Act  shall  take  rank  and  prece- 
dence in  the  same  manner  in  all  respects  as  in  the  case  of  appoint- 
ees to  the  Medical  Corps  of  the  Navy,  and  shall  not  exercise  com- 
mand over  persons  in  the  Navy  other  than  dental  surgeons  and 
such  enlisted  men  as  may  be  detailed  to  assist  them  by  competent 
authority.    (37  Stat.  345.) 

See  f  2511b,  post,  and  notes  under  §  2500,  ante. 

§  2506.  (Act  Aug.  22,  1912,  c.  335.)  Dental  Corps;  pay  and  al- 
lowances. 

All  officers  of  the  dental  corps  authorized  by  this  Act  shall  re- 
ceive the  same  pay  and  allowances  as  officers  of  corresponding  rank 
and  length  of  service  in  the  Medical  Corps  of  the  Navy.  (3/  Stat. 
345.) 

See  I  2511b,  post 
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§  2507.  (Act  Aug.  22,  1912,  c.  335.)  Dental  Corps;  retirement; 
dentist  employed  at  Naval  Academy,  status,  pay,  etc. 
All  officers  of  the  dental  corps  authorized  by  this  Act  shall  be 
eligible  to  retirement  in  the  same  manner  and  under  the  same  con- 
ditions as  officers  of  the  Medical  Corps  of  the  Navy:  Provided, 
That  section  fourteen  hundred  and  forty-five  of  the  Revised  Stat- 
utes of  the  United  States  shall  not  be  applicable  to  the  officers  here- 
in authorized:  And  provided  further,  That  the  dentist  now  em- 
ployed at  the  Naval  Academy  shall  not  be  displaced  by  the  oper- 
ation of  this  Act  and  he  shall  have  the  same  official  status,  pay,  and 
allowances  as  may  be  provided  for  the  senior  dental  surgeon  at  the 
Military  Academy.    (37  Stat.  345.) 

R.  S.  §  1445,  mentioned  in  the  first  proviso  of  this  paragraph,  providing  that 
officers  of  certain  grades  specified  should  not  be  placed  upon  the  retired  list 
except  on  account  of  disability,  is  set  forth  post,  S  2623. 

The  provisions  of  the  further  proviso  of  this  paragraph  relating  to  the  den- 
tist at  the  Naval  Academy,  were  re-enacted  in  provisos  of  Act  March  4,  1913, 
c.  148,  post,  §  2511. 

Provisions  for  retirement  are  contained  in  Act  Aug.  29,  1916,  c.  417,  post, 
i  2511c 

§  2508.  (Act  Aug.  22,  1912,  c.  335.)     Dental  Corps;  acting  dental 
surgeons  for  temporary  service ;  limitation  of  total  strength  of 
corps;    appointments  revocable;    right  of  retirement  not  in- 
cluded. 
The  Secretary  of  the  Navy  is  hereby  authorized  to  appoint,  for 
temporary  service,  suitably  qualified  acting  dental  surgeons  when 
necessary  to  the  health  and  efficiency  of  the  personnel  of  the  Naval 
Service :    Provided,  That  the  total  strength  of  the  dental  corps,  in- 
cluding those  appointed  for  temporary  service  under  this  Act,  shall 
not  exceed  the  proportion  of  one  to  each  thousand  of  the  author- 
ized enlisted  strength  of  the  Navy  and  Marine  Corps:    Provided 
further.  That  appointments  issued  under  authority  of  this  Act  may 
be  revoked  at  any  time,  shall  have  no  legal  force  or  effect  except 
for  the  time  the  temporary  appointee  is  in  active  service,  and  shall 
include  no  right  of  retirement.    (37  Stat.  345.) 
See  11  2511a-2511d,  post. 

§  2509.  (Act  Aug.  22,  1912,  c.  335.)     Dental  Corps;  appointments 
by  President, 

All  appointments  authorized  by  this  Act,  except  the  appointment 
of  acting  dental  surgeons,  shall  be  made  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate.    (37  Stat.  345.) 

By  Act  Aug.  29,  1916,  c.  417,  post,  §§  2511a-2511d,  the  President  is  an- 
thorized  to  appoint  dental  snrgeons  on  a  fixed  ratio  according  to  the  enlisted 
strength  of  the  Navy  and  Marine  Corps. 

§  2510.  (Act  Aug.  22,  1912,  c.  335.)  Medical  Reserve  Corps  and 
Dental  Corps;  tests  of  qualifications  for  appointment;  limita- 
tion of  number  of  dental  surgeons  ordered  to  active  duty. 
That  all  laws  and  parts  of  laws  inconsistent  with  the  provisions 
of  this  Act  be,  and  the  same  are  hereby,  repealed :  Provided,  That 
the  tests  of  qualifications  for  appointment  to  the  said  reserve  corps 
and  to  the  dental  corps  may  be  varied  to  suit  the  subjects  of  such 
branch  of  the  healing  art  or  specialty  of  surgery  of  which  special- 
ists may  be  required  and  in  the  discretion  of  the  Secretary  of  the 
Navy  such  specialists  may  be  grouped  separately:  Provided  fur- 
ther. That  of  the  dental  surgeons  hereby  authorized  to  be  appointed 
to  said  Medical  Reserve  Corps  and  to  the  said  Dental  Corps,  the 
whole  number  ordered  to  active  duty  shall  not  exceed  the  num- 
ber the  Secretary  of  the  Navy  may  deem  actually  necessary  to  the 
health  and  efficiency  of  the  personnel  of  the  Navy  and  Marine 
Corps  and,  in  time  of  peace,  the  number  shall  not  exceed  the  propor- 
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tion  of  one  dental  officer  to  one  thousand  of  said  personnel.     (37 
Stat.  345.) 

By  Act  Ang.  29,  1916,  c  417,  post,  {  2512a,  anthority  is  given  t<^  create  a 
Navy  Dental  Reserve  Corps  nnder  the  above  provision. 

§  2511.  (Act  March  4,  1913,  c  148.)  Dental  Corps;  dental  sur- 
geon for  duty  at  Naval  Academy;  rank,  pay,  etc.;  retirement. 
The  President  is  hereby  authorized,  by  and  with  the  advice  and 
consent  of  the  Senate,  to  appoint  the  dentist  now  at  the  United 
States  Naval  Academy  a  dental  surgeon  in  the  Navy  for  duty  at 
the  United  States  Naval  Academy,  to  have  the  corresponding 
rank,  pay,  and  allowances  as  the  senior  dental  surgeon  now  at  the 
United  States  Military  Academy :  And  provided  further,  That  he 
shall  not  be  eligible  for  retirement  before  he  has  reached  the  age 
of  seventy  years  except  for  physical  disability  incurred  in  the  line 
of  duty.    (37  Stat.  891.) 

This  was  a  proviso  annexed  to  the  appropriation  for  pay  of  the  Navy  in  the 
naval  appropriation  act  for  the  fiscal  year  1914,  cited  above. 

Previous  provisions,  similar  to  those  of  this  paragraph,  relating  to  the  rank, 
pay,  etc.,  of  the  dental  surgeon  at  -the  Naval  Academy,  were  made  by  Act 
Aug.  22,  1912,  c.  335,  ante,  S  2507. 
See  §S  2511a-2511d,  post 

§  2511a.  (Act  Aug.  29,  1916,  c.  417.)  Appointment  of  dental  sur- 
geons in  the  navy;  rank;  competitive  examination;  qualifica- 
tions of  appointees. 

The  President  of  the  United  States  is  hereby  authorized  to  ap- 
point and  commission,  by  and  with  the  advice  and  consent  of  the 
Senate,  dental  surgeons  in  the  Navy  at  the  rate  of  one  for  each  one 
thousand  of  the  authorized  enlisted  strength  of  the  Navy  and 
Marine  Corps,  who  shall  constitute  the  Naval  Dental  Corps,  and 
shall  be  a  part  of  the  Medical  Department  of  the  Navy.  Original 
appointments  to  the  Naval  Dental  Corps  shall  be  probationary  for 
a  period  of  two  years  and  may  be  revoked  at  any  time  during  the 
probationary  period  by  the  President :  Provided,  That  the  rank  of 
such  officers  of  the  same  date  of  appointment  among  themselves  at 
the  end  of  said  probationary  period  shall  be  determined  by  the  rec- 
ommendations of  an  examining  board  appointed  by  the  Secretary 
of  the  Navy,  which  board  shall  conduct  a  competitive  examination, 
based  upon  both  service  record  and  professional  attainments,  in 
accordance  with  such  regulations  as  may  be  prescribed  by  the  Sec- 
retary of  the  Navy,  and  the  rank  of  such  officers  so  determined  shall 
be  as  of  date  of  original  appointment  with  reference  to  other  ap- 
pointments to  the  naval  service:  Provided  further,  That  all  ap- 
pointees to  the  grade  of  dental  surgeon  shall  be  citizens  of  the 
United  States  between  twenty-four  and  thirty  years  of  age,  and 
shall  be  graduates  of  standard  medical  or  dental  colleges  and  train- 
ed in  the  several  branches  of  dentistry,  and  who  shall,  before  ap- 
pointment, have  successfully  passed  moral,  physical,  and  profes- 
sional examinations  before  medical  and  professional  examining 
boards  appointed  by  the  Secretary  of  the  Navy,  and  have  been 
recommended  for  appointment  by  such  boards.    (39  Stat.) 

The  above  paragraph  and  the  three  paragraphs  foUowing  appear  in  the 

naval  appropriation  act,  cited  above,  under  the  designation  "Naval  Dental 

Corps." 
See  §  2509,  ante. 
R.  S.  §  1474,  post,  §  2668,  is  a  general  provision  fixing  rank  of  the  Medical 

Corps  of  the  Navy. 

§  2511b.  (Act  Aug.  29,  1916,  c.  417.)     Rank,  pay  and  allowances  of 

dental  surgeons;  examinations;  number  of  surgeons. 

Dental  surgeons  shall  have  the  rank,  pay,  and  allowances  of 

lieutenants   (junior  grade)   until  they  shall  have  completed  five 

years'  service.    Dental  surgeons  of  more  than  five  but  less  than 

(4027) 

Digitized  by  VjOOQ IC 


g  2511b  THE  NAVY  (Tit  15 

twenty  years'  service  shall,  subject  to  such  examinations  as  the 
Secretary  of  the  Navy  may  prescribe,  have  the  rank,  pay,  and  al- 
lowances of  lieutenant.  Dental  surgeons  of  more  than  twenty 
years'  service  shall,  subject  to  such  examinations  as  the  Secretary 
of  the  Navy  may  prescribe,  have  the  rank,  pay,  and  allowances  of 
lieutenant  commander :  Provided,  That  the  total  number  of  dental 
surgeons  with  the  rank,  pay,  and  allowances  of  lieutenant  com- 
mander shall  not  at  any  time  exceed  ten.  (39  Stat.) 
See  §§  2505,  2506,  ante. 

§  2511c.  (Act  Aug.  29,  1916,  c.  417.)  Officers  of  Dental  Corps  ap- 
pointed under  Act  Aug.  22,  1912,  and  Act  March  14,  1913,  to  be 
appointed  as  surgeons  in  Dental  Corps  without  examination; 
provisos. 
All  officers  now  in  the  Dental  Corps  (including  the  officers  ap- 
pointed for  temporary  service)  appointed  under  the  provisions  of 
the  Act  of  August  twenty-second,  nineteen  hundred  and  twelve, 
entitled  "An  Act  making  appropriations  for  the  Naval  Service  for 
the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  thirteen, 
and  for  other  purposes,"  and  all  officers  now  in  active  service  ap- 
pointed under  the  provisions  of  the  Act  of  March  fourth,  nineteen 
hundred  and  thirteen,  who  were  eligible  for  appointment  to  the 
Dental  Corps  under  the  provisions  of  said  Act,  shall  be  appointed 
dental  surgeons  in  the  Dental  Corp^  without  further  examination 
and  without  regard  to  the  age  qualifications  herein  prescribed: 
Provided,  That  the  officers  so  appointed  shall  not  be  subject  to  the 
provisions  herein  prescribed  for  probationary  service  for  a  period 
of  two  years:  Provided  further.  That  such  officers  shall,  after  ap- 
pointment as  herein  prescribed,  rank  from  date  of  commission  and 
take  seniority  among  themselves  in  the  order  of  their  original  ap- 
pointment by  the  Secretary  of  the  Navy  as  shown  on  the  Navy  list 
on  the  date  of  approval  of  this  Act :  And  provided  further.  That  no 
dental  surgeon  appointed  in  accordance  with  the  provisions  of  this 
Act  who  on  original  appointment  to  the  Dental  Corps  was  over 
forty  years  of  age  shall  be  eligible  for  retirement  before  he  has 
reached  the  age  of  seventy  years,  except  for  physical  disability 
incurred  in  the  line  of  duty.     (39  Stat.) 

Act  Aug.  22,  1912,  above  referred  to,  is  set  out  as  S{  2409-2610,  ante.    Pro- 
visions for  retirement  are  contained  in  §§  2507,  2508. 

Act  March  4,  1913,  referred  to  above,  is  set  out  as  i  2511,  ante,  and  f  2512, 
post 

§  251  Id.  (Act  Aug.  29,  1916,  c.  417.)  Dental  surgeons  losing  num- 
bers on  navy  ust ;  advancement. 
Dental  surgeons  who  shall  have  lost  numbers  on  the  Navy  list 
by  sentence  of  court-martial  or  by  failure  upon  examination  for 
promotion  shall  be  considered  to  have  lost  service  accordingly  for 
purposes  of  advancement  in  rank  with  increased  pay  and  allow- 
ances.   (39  Stat.) 

See  §§  2496,  2497,  ante. 

§  2512.  (Act  March  4,  1913,  c.  148.)     Navy  Dental  Reserve  Corps; 
qualifications  for  appointment ;  nimiber  to  be  ordered  to  tem- 
porary active  service ;  appointment  from  corps  of  Dental  Corps 
officers  of  permanent  tenure;    qualifications;    examinations; 
rank  and  precedence ;  pay,  etc. ;  retirement. 
[A  Navy  Dental  Reserve  Corps  is  hereby  authorized  to  be  or- 
ganized and  operated  under  the  provisions  of  the  Act  approved 
August  twenty-second,  nineteen  hundred  and  twelve,  providing  for 
the  organization  and  operation  of  a  Navy  Medical  Reserve  Corps, 
and  differing  therefrom  in  no  respect  other  than  that  the  qualifica- 
tion requirements  of  the  appointees  shall  be  dental  surgeons  and 
graduates  of  reputable  schools  of  medicine  or  dentistry  instead  of 
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"graduates  of  reputable  schools  of  medicine,"  and  so  many  of  said 
appointees  may  be  ordered  to  temporary  active*  service  as  the  Secre- 
tary of  the  Navy  may  deem  necessary  to  the  health  and  efficiency 
of  the  personnel  of  the  Navy  and  Marine  Corps,  providing  the 
whole  number  of  both  regular  corps  and  reserve  corps  dental  sur- 
geons in  active  service  shall  not  exceed,  in  time  of  peace,  one  to 
each  one  thousand  five  hundred  of  the  said  personnel,]  and  no  den- 
tal surgeon  shall  render  service  other  than  temporary  service  un- 
til his  appointment  shall  have  been  confirmed  by  the  Senate :  Pro- 
vided further,  That  Dental  Corps  officers  of  permanent  tenure  shall 
be  appointed  from  the  Dental  Reserve  Corps  membership  in  ac- 
cordance with  the  said  provisions  of  the  said  Act,  and  all  such 
appointees  shall  be  citizens  of  the  United  States  between  twenty-  • 

two  and  thirty  years  of  age,  of  good  moral  character,  of  unques- 
tionable professional  repute,  and  before  appointment  shall  pass  sat- 
isfactory physical  and  professional  examinations,  and  when  ap- 
pointed shall  take  rank  and  precedence  in  the  same  manner  in  all 
respects  as  in  the  case  of  appointees  to  the  Medical  Corps  of  the 
Navy  and  shall  receive  corresponding  pay  and  allowances  and, 
when  they  reach  the  age  of  sixty-four  years,  be  entitled  to  retired  . 
pay.    (37  Stat.  903.) 

These  were  further  provisions  of  the  Naval  appropriation  act  for  the  fiscal 
year  1914,  cited  above. 

The  provisions  of  Act  Aug.  22,  1912,  c  335,  for  a  Navy  Medical  Reserve 
Corps,  mentioned  in  this  paragraph,  are  set  forth  ante,  §  2499. 

The  words  in  brackets  are  superseded  by  a  provision  of  the  naval  appropria- 
tion Act  of  Aug.  29,  1916,  c.  417,  post,  {  2512a, 

§  2512a.  (Act  Aug.  29, 1916,  c.  417.)     Organization  of  Navy  Dental 

Reserve  Corps. 
A  Navy  Dental  Reserve  Corps  is  hereby  authorized  to  be  organ- 
ized and  operated  under  the  provisions  of  the  Act  approved  Au- 
gust twenty-second,  nineteen  hundred  and  twelve,  providing  for 
the  organization  and  operation  of  a  Navy  Medical  Reserve  Corps 
and  differing  therefrom  in  no  respect  other  than  that  the  qualifica- 
tion requirements  of  the  appointees  shall  be  dental  surgeons  and 
graduates  of  reputable  schools  of  medicine  or  dentistry  instead  of 
"reputable  schools  of  medicine,"  and  so  many  of  said  appointees 
may  be  ordered  to  temporary  active  service  as  the  Secretary  of 
the  Navy  may  deem  necessary  to  the  health  and  efficiency  of  the 
personnel  of  the  Navy  and  Marine  Corps,  provided  the  whole 
number  of  both  Naval  Dental  Corps  and  Naval  Dental  Reserve ' 
Corps  officers  in  active  service  shall  not  exceed  in  time  of  peace 
one  to  one  thousand  of  the  officers  and  enlisted  men  of  the  Navy 
and  Marine  Corps:  Provided,  That  all  officers  now  in  the  Navy 
Dental  Reserve  Corps  shall  be  recommissioned  in  the  Navy  Dental 
Reserve  Corps  provided  in  this  Act,  in  the  order  of  their  original 
appointment  in  said  Corps,  and  hereafter  when  ordered  to  active 
duty  officers  of  the  Medical  Reserve  Corps  and  officers  of  the 
Dental  Reserve  Corps  shall  receive  promotion  in  rank  in  the  re- 
spective Reserve  Corps  under  the  same  relative  conditions  and  pro- 
visions of  active  service  as  is  provided  in  this  Act  for  the  Naval 
Dental  Corps.    (39  Stat.) 

The  above  provision  is  from  the  naval  appropriation  act  where  it  appears 
onder  the  designation  "Dental  Reserve  Corps." 

Act  Aug.  22,  1912,  referred  to  above,  appears  as  §§  2510,  2512,  ante. 

This  paragraph  supersedes  in  part  a  provision  of  the  naval  appropriation 
act  approved  March  4,  1913,  ante,  §  2512. 

§  2513.  (Act  June  17,  1898,  c.  463,  §  1.)     Hospital  Corps;    com- 
position;  appointment,   rank,   etc.,   of   pharmacists;    enlisted 
force. 
A  hospital  corps  of  the  United  States  Navy  is  hereby  established, 
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[and  shall  consist  of  pharmacists  hospital  stewards,  hospital  ap- 
prentices (first  class),  and  hospital  apprentices;]  and  for  this  pur- 
pose the  Secretary  of  the  Navy  is  empowered  to  appoint  twenty- 
five  pharmacists  with  the  rank,  pay,  and  privileges  of  warrant 
officers,  removable  in  the  discretion  of  the  Secretary,  and  to  en- 
list, or  cause  to  be  enlisted,  as  many  hospital  stewards,  hospital  ap- 
prentices (first  class),  and  hospital  apprentices  as  in  his  judgment 
may  be  necessary,  and  to  limit  or  fix  the  number ;  and  to  make  such 
regulations  as  may  be  required  for  their  enlistment  and  government. 
Enlisted  men  in  the  Navy  or  the  Marine  Corps  shall  be  eligible  for 
transfer  to  the  hospital  corps,  and  vacancies  occurring  in  the  grade 
of  pharmacist  shall  be  filled  by  the  Secretary  of  the  Navy  by  selec- 
tion from  those  holding  the  rate  of  hospital  steward.  (30  Stat. 
474.) 

This  was  the  first  section  of  an  act  entitled  *'An  act  to  organize  a  Hospital 
Corps  of  the  Navy  of  the  United  States;  to  define  its  duties  and  regulate  its 
pay." 

Sections  2  and  4  of  this  act,  relating  to  the  duties  of  the  corps,  and  to  the 
benefits  allowed  to  the  warrant  oflBcers  and  enlisted  men  thereof,  are  set  forth 
post.  Si  2515,  2517. 

Section  3  of  the  act,  relating  to  the  pay  of  the  enlisted  force,  is  expressly 
repealed  by  Act  Aug.  29,  1916,  c.  417,  post,  S  2516. 

The  appointment,  rank,  etc.,  of  warrant  officers,  mentioned  in  this  section, 
were  provided  for  by  R.  S.  SS  1405,  1406,  post,  §S  2555,  2556;  and  their  pay 
was  prescribed  by  R.  S.  i  1556,  post,  S  2816. 

The  promotion  of  pharmacists  to  chief  pharmacists  was  authorized,  and  their 
rank,  pay,  etc.,  prescribed,  by  a  provision  of  Act  Aug.  22,  1912,  c.  335,  post,  f 
2514. 

By  the  naval  appropriation  act,  approved  Aug.  29,  1916,  |  2513a,  poet, 
a  change  is  made  in  the  grades  and  ratings  of  the  Hospital  Ck>rps,  to  be- 
come effective  as  soon  as  the  necessary  transfers  can  be  made.  When  this 
becomea  effective  it  will  supersede  the  words  in  brackets.  By  this  act  the 
authorized  strength  of  the  corps  is  determinable  by  a  percentage  basis. 

§  2513a.  (Act  Aug.  29,  1916,  c.  417.)  Hospital  Corps;  authorized 
strength  of  Hospital  Corps  of  Navy;  grades  and  ratings;  trans- 
fers. 

Hereafter  the  authorized  strength  of  the  Hospital  Corps  of  the 
Navy  shall  equal  three  and  one-half  per  centum  of  the  authorized 
enlisted  strength  of  the  Navy  and  Marine  Corps,  and  shall  be  in 
addition  thereto,  and  as  soon  as  the  necessary  transfers  or  appoint- 
ments may  be  effected  the  Hospital  Corps  of  the  United  States 
Navy  shall  consist  of  the  following  grades  and  ratings:  Chief 
pharmacists,  pharmacists,  and  enlisted  men  classified  as  chief 
pharmacists'  mates;  pharmacists*  mates,  first  class;  pharmacists' 
mates,  second  class;  pharmacists'  mates,  third  class;  hospital  ap- 
prentices, first  class ;  and  hospital  apprentices,  second  class ;  such 
classifications  in  enlisted  ratings  to  correspond  respectively  to  the 
enlisted  ratings,  seamen  branch,  of  chief  petty  officers;  petty  offi- 
cers, first  class;  petty  officers,  second  class;  petty  officers,  third 
class ;  seamen,  first  class ;  and  seamen,  second  class :  Provided,  That 
enlisted  men  of  other  ratings  in  the  Navy  and  in  the  Marine  Corps 
shall  be  eligible  for  transfer  to  the  Hospital  Corps,  and  men  of  that 
corps  to  other  ratings  in  the  Navy  and  the  Marine  Corps.  (39 
Stat.) 

§  2513b.  (Act  Aug.  29,  1916,  c.  417.)  Hospital  Corps;  appoint- 
ment of  pharmacists ;  examinations  and  requirements. 
The  President  may  hereafter,  from  time  to  time,  appoint  as  many 
pharmacists  as  may  be  deemed  necessary,  from  the  rating  of  chief 
pharmacist's  mate,  subject  to  such  moral,  physical,  and  professional 
examinations  and  requirements  as  to  length  of  service  as  the  Secre- 
tary of  the  Navy  may  prescribe :  Provided,  That  the  pharmacists 
now  in  the  Hospital  Corps  of  the  United  States  Navy  or  hereafter 
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appointed  therein  in  accordance  with  the  provisions  of  this  Act 
shall  have  the  same  rank,  pay,  and  allowances  as  are  now  or  may 
hereafter  be  allowed  other  warrant  officers.    (39  Stat.) 
From  naval  appropriation  act. 

§  2514.  (Act  Aug.  29,  1916,  c.  417,  superseding  Act  Aug.  22,  1912, 
c.  335.)  Hospital  Corps ;  promotion  of  pharmacists. 
Pharmacists  shall,  after  six  years  from  the  date  of  warrant,  be 
commissioned  chief  pharmacists  after  passing  satisfactorily  such 
examinations  as  the  Secretary  of  the  Navy  may  prescribe,  and  shall, 
when  so  commissioned,  have  the  same  rank,  pay,  and  allowances 
as  now  or  may  hereafter  be  allowed  other  commissioned  warrant 
officers :  Provided,  That  the  pharmacists  at  present  in  the  service 
who  have  served  or  may  hereafter  serve  six  or  more  years  in  that 
grade  shall  be  eligible  for  promotion  to  the  grade  of  chief  pharma- 
cist upon  satisfactorily  passing  the  examinations  provided  for  in 
this  Act.     (39  Stat.) 

From  naval  appropriation  act.  The  above  provision  supersedes  a  similar 
provision  in  Act  Aug.  22,  1912,  c  835  (U.  S.  CJomp.  St  1913,  S  2514). 

§  2514a.  (Act  Aug.  29,  1916,  c.  417.)     Hospital  Corps;  nimibers  in 
various  ratings. 
The  Secretary  of  the  Navy  is  hereby  empowered  to  limit  and  fix 
the  numbers  in  the  various  ratings.     (39  Stat.) 

The  above  is  a  provision  of  the  naval  appropriation  act  inserted  under  the 
heading  "The  Hospital  Corps.*' 

§  2515.  (Act  Jime  17,  1898,  c.  463,  §  2.)  Hospital  Corps;  duties; 
attached  to  Medical  Department;  part  of  enlisted  force. 
[All  necessary  hospital  and  ambulance  service  at  naval  hospitals, 
naval  stations,  navy-yards,  and  marine  barracks,  and  on  vessels  of 
the  Navy,  Coast  Survey,  and  Fish  Commission,  shall  be  performed 
by  the  members  of  said  corps,  and  the  corps  shall  be  permanently 
attached  to  the  Medical  Department  of  the  Navy,  and  shall  be  in- 
cluded in  the  effective  strength  of  the  Navy  and  be  counted  as  a 
part  of  the  enlisted  force  provided  by  law,]  and  shall  be  subject  to 
the  laws  and  regulations  for  the  government  of  the  Navy.  (30 
Stat.  475.) 

This  section  was  part  of  the  acUto  organize  a  Hospital  Corps  of  the  Navy, 
cited  above. 

See  notes  to  section  1  of  this  act,  ante,  {  2513. 

The  words  in  brackets  are  superseded  by  Act  Aug.  29,  1916,  c.  417,  post, 
S  2615a. 

§  2515a.  (Act  Aug.  29,  1916,  c.  417.)     Hospital  Corps;   perform- 
ance of  hospital  and  ambulance  service. 

Hospital  and  ambulance  service  with  such  commands  and  at  such  * 

places  as  may  be  prescribed  by  the  Secretary  of  the  Navy,  shall 
be  performed  by  members  of  said  corps,  and  the  corps  shall  be  a 
constituent  part  of  the  Medical  Department  of  the  Navy ;  and  the 
enlisted  men  thereof  shall  be  a  part  of  the  enlisted  force  provided 
by  law  for  the  Navy.  (39  Stat.) 

IB^rom  naval  appropriation  act.     See  {  2515,  ante,  and  note  thereunder. 

§  2516.  (Act  Aug.  29,  1916,  c.  417.)  Hospital  Corps;  pay,  etc.,  of 
enlisted  men  of  Hospital  Corps ;  exceptions. 
The  pay,  allowances,  and  emoluments  of  the  enlisted  men  of  the 
Hospital  Corps  shall  be  the  same  as  are  now,  or  may  hereafter  be, 
allowed  for  respective  corresponding  ratings,  except  the  rating  of 
turret  captain  of  the  first  class  in  the  seaman  branch  of  the  Navy : 
Provided,  That  the  pay  of  the  rating  of  the  chief  pharmacist's  mate 
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shall  be  the  same  as  that  now  allowed  for  the  existing  rating  of 
hospital  steward.    (39  Stat.) 

From  naval  appropriation  act  The  above  provision  expressly  repeals  sec- 
tion 3  of  Act  June  17»  1898,  fixing  the  pay  of  hospital  stewards,  hospital  ap- 
prentices, first  class,  and  hospital  apprentices,  and  supersedes  Act  May  13, 
1008,  c.  166  (U.  S.  Comp.  St.  1913,  i  2516).    But  see  S  2517,  post 

General  provisions  fixing  rates  of  pay  of  the  Navy  are  set  forth  post,  under 
chapter  8  *Tay,  Emoluments,  and  Allowances"  of  this  title. 

§  2517.  (Act  June  17,  1898,  c.  463,  §  4.)  Hospital  Corps;  benefits 
to  warrant  officers  and  enlisted  men,  as  to  others  in  Navy. 

All  benefits  derived  from  existing  laws,  or  that  may  hereafter  be 
allowed  by  law,  to  other  warrant  officers  or  enlisted  men  in  the 
Navy  shall  be  allowed  in  the  same  manner  to  the  warrant  officers 
or  enlisted  men  in  the  hospital  corps  of  the  Navy.    (30  Stat.  475.) 

This  section  was  part  of  the  act  to  organise  a  Hospital  Corps  of  the  Navy, 
cited  above. 

See  notes  to  section  1  of  this  act,  ante,  S  2513.  See,  also,  |  2516,  ante, 
and  note  thereunder. 

§  2518.  (Act  May  13,  1908,  c.  166.)  Nurse  Corps;  composition; 
appointment,  etc.,  of  superintendent,  chief  nurses,  nurses,  and 
reserve  nurses;   duties;   pay,  allowances,  etc. 

The  nurse  corps  (female)  of  the  United  States  Navy  is  hereby 
established,  and  shall  consist  of  one  superintendent,  to  be  appointed 
by  the  Secretary  of  the  Navy,  who  shall  be  a  graduate  of  a  hospital 
training  school  having  a  course  of  instruction  of  not  less  than  two 
years,  whose  term  of  office  may  be  terminated  at  his  discretion,  and 
of  as  many  chief  nurses,  nurses,  and  reserve  nurses  as  may  be  need- 
ed :  Provided,  That  all  nurses  in  the  nurse  corps  shall  be  appointed  or 
removed  by  the  Surgeon-General,  with  the  approval  of  the  Secretary 
of  the  Navy,  and  that  they  shall  be  graduates  of  hospital  training 
schools  having  a  course  of  instruction  not  less  than  two  years.  The 
appointment  of  superintendent,  chief  nurses,  nurses,  and  reserve  nurs- 
es shall  be  subject  to  an  examination  as  to  their  professional,  moral, 
mental,  and  physical  fitness,  and  that  they  shall  be  eligible  for  duty 
at  naval  hospitals  and  on  board  of  hospital  and  ambulance  ships  and 
for  such  special  duty  as  may  be  deemed  necessary  by  the  Surgeon- 
General  of  the  Navy.  Reserve  nurses  may  be  assigned  to  active  duty 
when  the  necessities  of  the  service  demand,  and  when  on  such  duty 
shall  receive  the  pay  and  allowances  of  nurses :  Provided,  That  they 
shall  receive  no  compensation  except  when  on  active  duty.  The  su- 
perintendent, chief  nurses,  and  nurses  shall  respectively  receive  the 
same  pay,  allowances,  emoluments,  and  privileges  as  are  now  or  may 
hereafter  be  provided  by  or  in  pursuance  of  law  for  the  nurse  corps  (fe- 
male) of  the  Army.    (35  Stat.  146.) 

These  were  provisions  of  the  naval  appropriation  act  for  the  fiscal  year 
1909,  cited  above. 

Provisions  relating  to  the  nnrse  corps  of  the  Army,  referred  to  in  the  proviso 
at  the  end  of  this  paragraph,  were  made  by  Act  Feb.  2,  1901,  c.  192,  S  19,  31 
Stat.  753,  but  were  superseded  by  the  provisions  of  Act  March  ^,  1910,  c  115, 
set  forth  ante,  f  1832. 

An  allowance  to  members  of  the  Nurse  Corps  in  lien  of  qoarters  waa  author- 
ized by  a  provision  of  Act  June  24,  1910,  c.  378,  post,  {  2519. 

§  2519.  (Act  June  24, 1910,  c.  378.)  Nurse  Corps;  commutation  of 
quarters. 
The  Secretary  of  the  Navy  is  authorized,  in  his  discretion,  to  allow 
members  of  the  Nurse  Corps  (female)  of  the  navy  fifteen  dollars  per 
month  in  lieu  of  quarters  when  government  quarters  are  not  available, 
and  that  the  accounting  officers  of  the  Treasury  are  hereby  author- 
ized and  directed  to  allow  in  the  accounts  of  disbursing  officers  of  the 
navy  all  payments  heretofore  made  by  them  in  accordance  with  orders 
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of  the  Secretary  of  the  Navy  for  commutation  of  quarters  to  members 
of  the  Nurse  Corps  (female)  of  the  navy  at  the  rate  herein  specified. 
(36.  Stat.  606.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1911, 
cited  above. 

§  2520.  (R  S.  §  1373.)     Surgeon  of  the  fleet. 

The  President  may  designate  among  the  surgeons  in  the  service, 
and  appoint  to  every  fleet  or  squadron  an  experienced  and  intelligent 
surgeon,  who  shall  be  denominated  "surgeon  of  the  fleet,"  and  shall 
be  surgeon  of  the  flag-ship. 

Act  May  24,  1828,  c.  121,  J  2,  4  Stat.  313. 

§  2521.  (R.  S.  §  1374.)     Duties  of  surgeon  of  the  fleet. 

The  surgeon  of  the  fleet  shall,  in  addition  to  his  duties  as  surgeon 
of  the  flag-ship,  examine  and  approve  all  requisitions  for  medical 
and  hospital  stores  for  the  squadron  or  fleet,  and  inspect  their  qual- 
ity. He  shall,  in  difficult  cases,  consult  with  the  surgeons  of  the 
several  ships,  and  he  shall  make,  and  transmit  to  the  Navy  Depart- 
ment, records  of  the  character  and  treatment  of  diseases  in  the 
squadron  or  fleet. 

Act  May  24,  1828,  c.  121,  {  2,  4  Stat.  313. 

(R.  S.  §  1375.    Transferred  to  Title  X,  Chapter  A.) 

This  section,  as  enacted  in  the  Revised  Statutes,  provided  that  "A  surgeon, 
assistant  surgeon,  or  passed  assistant  surgeon,  may  be  detailed  as  assistant 
to  the  Bureau  of  Medicine  and  Surgery."  It  was  amended,  by  adding,  at  the 
end  of  the  section,  the  words  "who  shall  receive  the  highest  shore  pay  of  his 
grade,"  by  Act  Feb.  27,  1877,  c.  69,  §  1,  19  Stat.  244.  It  is  placed,  with  oth- 
er provisions  relating  to  the  Bureau  of  Medicine  and  Surgery  in  the  Navy  De- 
partment, under  Title  X,  "The  Department  of  the  Navy,"  Chapter  A,  ante,  { 
642. 

(R.  S.  §§  1376,  1377.    Superseded.) 

R.  S.  §  1376,  prescribed  the  composition  of  the  active  list  of  the  Pay  Corps, 
as  consisting  of  13  pay  directors,  13  pay  inspectors,  50  paymasters,  30  passed 
assistant  paymasters,  and  20  assistant  paymasters.  R.  S.  §  1377,  restricted 
promotions  and  appointments  in  the  lower  grades  until  the  number  of  passed 
assistant  paymasters  should  be  reduced  below  the  number  prescribed.  They 
were  superseded  by  the  provisions  of  Act  Aug.  5,  1882,  c.  391,  §  1,   post,  f 

2522,  which  iixed  the  same  numbers  of  pay  directors  and  pay  inspectors  and 
reduced  the  lower  grades  to  40  paymasters,  20  passed  assistant  paymasters, 
and  10  assistant  paymasters,  of  Act  March  3,  1899,  c.  421,  post,  §  2523, 
which  made  the  numbers  of  passed  assistant  and  assistant  paymasters  30  and 
40  respectively,  of  Act  March  3,  1903,  c.  1010,  ante,  S  2483,  which  provided 
for  two  additional  pay  inspectors,  in  all  15,  36  additional  paymasters,  in  all 
76.  26  additional  passed  assistant  and  assistant  paymasters,  in  all  96,  and  of 
Act  Aug.  22,  1912,  c.  335,  ante,  §  2499,  which  provided  for  10  additional  pay- 
masters, in  all  86,  and  20  additional  passed  assistant  and  assistant  pay- 
masters, in  all  116. 

§  2522.  (Act  Aug.  5,  1882,  c.  391,  §  1.)     Pay  Corps;   number  on 
active  list. 

The  active-list  of  the  pay  corps  of  the  Navy  shall  hereafter  con- 
sist of  thirteen  pay-directors,  [thirteen]  pay-inspectors,  [forty]  pay- 
masters, [twenty]  passed  assistant  paymasters,  and  [ten]  assist- 
ant paymasters.     (22  Stat.  285.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1883, 
cited  above. 

The  words  inclosed  in  brackets  in  this  paragraph,  stating  the  numbers  of 
various  grades  of  the  corps,  were  superseded  by  subsequent  provisions  for  the 
increase  of  the  numbers  of  those  grades  of  Act  March  3,  1899,  c.  421,  post,  § 

2523,  Act  March  3,  1903,  c.  1010,  ante,  §  2483,  and  Act  Aug.  22,  1912,  c.  335, 
post,  §  2524. 

A  further  provision  of  this  act,  that  no  officer  in  the  service  should  be  reduc- 
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ed  in  rank  or  deprived  of  his  commission  by  the  rednction  in  the  number  of 
officers  in  the  several  staff  corps,  is  set  forth  post,  §  2523. 

By  Act  Aug.  29,  1916,  c.  417,  ante,  §  2483b,  a  percentage  basis  for  deter- 
mining the  number  of  commissioned  officers  in  the  Pay  Corps  ia  adopted.. 

Notes  of  Deoisionfl 

Designation  of  paymaster^— No  dcsig-  the  place  and  perquisites  of  paymaster 
nation  other  than  that  made  by  the  of  the  fleet  (1885)  18  Op.  Atty.  Gen. 
President  entitles  a  naval  paymaster  to      156. 

§  2523.  (Act  Aug.  5,  1882,  c.  391,  §  1.)     Officers  previously  in  the 
service  not  affected  by  provisions  of  act. 
No  officer  now  in  the  service  shall  be  reduced  in  rank  or  deprived 
of  his  commission  by  reason  of  any  provision  of  this  act  reducing 
the  number  of  officers  in  the  several  staff  corps.    (22  Stat.  286.) 

This  was  a  further  provision  of  the  naval  appropriation  act  for  the  fiscal 
year  1883,  cited  above. 
See  notes  to  preceding  paragraph  of  this  act,  ante,  {  2522. 

§  2524.  (Act  March  3,  1899,  c.  421.)     Pay  Corps;  number  on  active 
list  of  passed  assistant  and  assistant  paymasters. 
The  active  list  of  passed  assistant  and  assistant  paymasters  of  the 
Pay  Corps  shall  hereafter  consist  of  [thirty]  and  [forty],  respec- 
tively.   (30  Stat.  1038.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1900, 
cited  above.  * 

The  words  "thirty"  and  "forty,"  inclosed  in  brackets  in  this  paragraph, 
stating  the  numbers  of  passed  assistant  and  assistant  paymasters,  were  super- 
seded by  subsequent  provisions  for  the  increase  of  the  numbers  of  those  grades, 
of  Act  March  3,  1903,  c.  1010,  ante,  §  2483,  and  of  Act  Aug.  22,  1912,  c. 
335,  post.  §  2525. 

A  further  provision  of  this  act,  increasing  the  age  limit  on  appointments  of 
assistant  paymasters  made  from  among  those  who  served  honorably  as  such 
in  the  war  with  Spain,  is  omitted  as  temporary  merely. 

This  provision  superseded  the  previous  provision,  prescribing  the  numbers 
of  the  same  grade  on  the  active  list,  in  Act  Aug.  5,  1882,  c.  391,  ante,  §  2522. 

m  connection  with  the  provision  for  additional  assistant  paymasters  of  Act 
March  3,  1903,  c.  1010,  no  more  than  20  assistant  paymasters  were  to  be  ap- 
pointed in  any  one  calendar  year,  by  a  further  provision  of  said  act,  ante,  § 
2483. 

By  Act  Aug.  29,  1916,  c.  417,  ante,  §  2483b,  a  percentage  basis  for  deter- 
mining the  number  is  adopted. 

§  2525.  (Act  Aug.  22,  1912,  c.  335.)     Pay  Corps ;  niunber  on  active 
list  of  passed  assistant  and  assistant  pa3rmasters. 

The  grades  of  the  active  list  of  the  Pay  Corps  of  the  Navy  are 
hereby  increased  by  ten  additional  paymasters,  in  all  eighty-six  pay- 
masters, and  by  twenty  additional  passed  assistant  and  assistant 
paymasters,  in  all  one  hundred  and  sixteen  passed  assistant  and 
assistant  paymasters.  Provided,  That  the  total  increase  of  the  Pay 
Corps  of  the  Navy  shall  not  exceed  twenty  during  the  first  fiscal 
year.     (37  Stat.  328.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1913, 
cited  above. 

A  proviso  annexed  to  this  provision,  "That  the  total  increase  ot  the  pay 
corps  of  the  Navy  shall  not  exceed  twenty  during  the  first  fiscal  year,"  is 
omitted  as  temporary  merely. 

Previous  provisions  for  increase  of  the  numbers  of  the  grades  of  the  active 
list  of  the  corps  were  made  by  Act  March  3,  1903,  c.  1010,  ante,  §  2483. 

By  Act  Aug.  29,  1916,  c.  417,  ante,  §  2483b,  the  number  of  commissioned 
ofllcers  of  various  corps,  including  the  Pay  Corps,  la  to  be  determined  on  a 
percentage  basis, 
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§  2526.  (R,  S.  §  1378.)     Pay  Corps;  appointments,  how  made. 

All  appointments  in  the  Pay  Corps  shall  be  made  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate. 

Act  March  30,  1812,  c.  47,  §  6,  2  Stat.  699.  Act  June  22,  1860,  c.  181,  I 
3, 12  Stat.  83.  Act  July  17,  1861,  c.  4,  §  1,  12  Stat  258.  Act  May  3,  1866, 
c  72,  §  1,  14  Stat.  43. 

Notes  of  Deoisioiifl 

Members    of    pay    corps^Tbe    pay  v.  Mouat  (1888)  8  Sup.  Ct  505,  507, 

corps  is  limited  to  officers  commission-  124  U.  S.  303,  31  L.  Ed.  463. 
ed   by   the   President,  and   clerks   and         Cited     without    definite    application, 

others   who   are   not  so   commissioned  Strong  v.   U.    S.    (1867)   6  WalL   788, 

do  not  belong  to  the  pay  corps.    U.  S.  791,  792,  18  L.  Ed.  740. 

§  2527.  (R.  S.  §  1379.)     Pay  Corps;  qualifications  of  assistant  pay- 
masters. 

No  person  shall  be  appointed  assistant  paymaster  who  is,  at  the 
time  of  such  appointment,  less  than  twenty-one  or  more  than  twenty- 
six  years  of  age ;  nor  until  his  physical,  mental,  and  moral  qualifica- 
tions have  been  examined  and  approved  by  a  board  of  paymasters 
appointed  by  the  Secretary  of  the  Navy,  and  according  to  such  reg- 
ulations as  he  may  prescribe. 

Act  July  17,  ISCl,  c.  4,  {  2,  12  Stat  258. 

The  limitation  as  to  age  contained  in  this  section  was  not  to  apply  to 
certain  graduates  of  the  Naval  Academy,  who  were  at  sea  upon  duty  at  the 
time  of  the  passage  and  approval  of  Act  Aug.  5,  1882,  c.  391,  22  Stat.  284, 
and  who  were  discharged  thereunder,  by  an  amendment  of  this  section  by  Act 
July  3,  1894,  c.  122,  28  Stat.  99,  which  is  omitted  as  temporary  merely. 

A  proviso  that,  for  appointments  of  assistant  paymasters  from  those  who 
served  as  such  in  the  war  with  Spain,  the  age  limit  might  be  increased  to  45 
years,  annexed  to  the  provision  as  to  the  number  of  assistant  paymasters,  of 
Act  March  3,  1899^  c.  421,  ante,  §  2524,  is  also  omitted,  as  temporary  merely. 

§  2528.  (R.  S.  §  1380.)     Pay  Corps ;  order  of  promotion. 

Passed  assistant  paymasters  shall  be  regularly  promoted  and  com- 
missioned from  assistant  paymasters,  and  paymasters  from  passed 
assistant  paymasters;  subject  to  such  examinations  as  may  be  pre- 
scribed by  the  Secretary  of  the  Navy. 

Act  July  17,  1861,  c  4,  |  6,  12  Stat  258.  Act  May  3,  1866,  c.  72,  §  1, 
14  Stat.  43. 

Cited  without  definite  application, 
Barton  v.  U.  S.  (1889)  9  Snp.  Ct.  285, 
129  U.  S.  249,  32  L.  Ed.  663. 

§  2529.  (R.  S.  §  1381.)  Pay  Corps;  acting  appointments  on  ships 
at  sea. 
When  the  office  of  paymaster  or  assistant  paymaster  becomes 
vacant,  by  death  or  otherwise,  in  ships  at  sea,  or  on  foreign  stations, 
or  on  the  Pacific  coast  of  the  United  States,  the  senior  officer  pres- 
ent may  make  an  acting  appointment  of  any  fit  person,  who  shall 
perform  the  duties  thereof  until  another  paymaster  or  assistant  pay- 
master shall  report  for  duty,  and  shall  be  entitled  to  receive  the 
pay  of  such  grade  while  so  acting. 

Act  July  17,  1861,  c  4,  §  4,  12  Stat  258. 

A  similar  provision  as  to  the  pay  of  a  person  performing  under  acting  ap- 
pointment the  duties  of  paymaster,  etc.,  was  made  by  R.  S.  §  1564,  post,  { 
2842. 

Notes  of  Deeioiono 

Appointee  as  offloer^—A  person  ap-      acting.    Webster  ▼.  U.  S.  (1892)  28  Ot 
pointed  to  act  as  paymaster  in  a  ship      CI.  25. 
at  sea,  op  on  a  foreign  station,  does         Termination     of     appolntment--The 

^tl  V  n  S   n^^'^rt  cr^  continuance  of  the  acting  appointment 

ster  y.  U.  S.  a8»2)  28  Ct.  CL  25.  ^^^g  ^ot  depend  upon  a  discharge  or 

Compensatloni^A    person    appointed  revocation.    It  terminates  when  anoth- 

paymaster  to  fill  the  vacancy  of  a  de-  er  paymaster  reports  for  duty,  and  the 

ceased  officer  on  a  ship  at  sea  or  in  a  pay  continues  at  farthest  only  to  the 

foreign  port  is  entitled  to  the  pay  of  time  when  the  acting  officer's  accounts 

the  office,  irrespective  of  the  longevity  are  made  up  and  filed.     Ostrander  ▼. 

pay  of  the  officer  in  whose  stead  he  is  U.  S.  (1887)  22  Ct  CI.  218. 
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§  2530.  (R.  S.  §  1382.)     Pa3rmaster  of  the  fleet. 

The  President  may  designate  among  the  paymasters  in  the  serv- 
ice, and  appoint  to  every  fleet  or  squadron  a  paymaster,  who  shall 
be  denominated  "paymaster  of  the  fleet." 

Act  May  24,  1828,  c.  121,  J  2,  4  Stat.  313.  Act  April  21,  1864,  c.  63,  S  7, 
13  Stat.  54. 

Ifctet  of  Deoisionfl 

Designation  of  paymaster^^No  desig-  the  place  and  perquisites  of  paymaster 
nation  other  than  that  made  by  the  of  the  fleet  (1885)  18  Op.  Atty.  Gen. 
President  entitles  a  naval  paymarter  to      156. 

§  2531.  (R.  S.  §  1383.)     Pay  officers;  bonds. 

Every  paymaster,  passed  assistant  paymaster,  and  assistant  pay- 
master shall,  before  entering  on  the  duties  of  his  office,  give  bond, 
with  two  or  more  sufficient  sureties,  to  be  approved  by  the  Secretary 
of  the  Navy,  for  the  faithful  performance  thereof.  Paymasters  shall 
give  bonds  in  the  sum  of  twenty-five  thousand  dollars,  passed  assist- 
ant paymasters  in  the  sum  of  fifteen  thousand  dollars,  and  assistant 
paymasters  in  the  sum  of  ten  thousand  dollars. 

Act  March  30,  1812,  c.  47,  §  6,  2  Stat.  699.  Act  March  1,  1817,  c.  24,  §  1, 
3  Stat.  350.  Act  June  22,  18G0,  c.  181,  §  3,  12  Stat.  83.  Act  July  17,  1861, 
c.  4,  §  5,  12  Stat.  258.  Act  July  14,  1862,  c  175,  §  1,  12  Stat.  575.  Act 
May  3,  1866,  c.  72,  §  2,  14  Stat.  43. 

Notes  of  Deoialona 

Validity  of  bond.— A  bond  voluntarily  by    his    principal,    though    they    were 

given  by  a  purser  in  the  navy  to  the  advanced  to  him  contrary  to  law.     Id. 

United  States  is  valid,  though  not  pre-  The  Secretary  of  the  Navy  has  pow- 

scribed  by  law.    U.  S.  v.  Tingey  (1831)  er  to  approve  a  pay  officer's  bond  in 

5  Pet.  115,  128,  8  L.  Ed.  66.  which  the  sureties  are  corporations,  or 

No  attestation  is  necessary  to  validity  a   corporation   joined    with    a   natural 

of  purser's  bonds,   although  witnesses  person,  if  he  deems  such  sureties  suffi- 

may  be  useful  and  convenient  to  make  dent     (1888)  19  Op.  Atty.  Gen.  175. 

proof  of  handwriting  in  case  of  neces-  Discharge  of  surety-— The  settlement 

sity.     (1828)  2  Op.  Atty.  Gen.  93.  ^nd  closing  of  an  account  of  a  public 

Necessity  of  bond.-A  former  purser.  o^"^^"^  does  not  dischwge  his  liability 

reappointed  to  that  office  in  the  navy  5%^"^,^^^  .^^r""^!^!!  ''^''^^*  ^"""^    *^^ 

under  this  act,  should  give  a  new  bond.  ^^^^^^^   <>/,  ^^^^    ^'5."^':^^^  ^r  TfSS^ 

(1814)  1  Op.  Atty.  Gen.  175.  ^^7^    ^;,^\^^ ^T^^""  ^^'  ^'  ^^^ 

Pursers  who  have  neglected  to  give  ^^^'  ^««-  ^P'  ^^'^^^^     ,^  ,      .          ,, 

bond  on  or  before  the  Ist  day  of  May,  J^^  !»^ftie8  on  the  old  bond  are  dls- 

1817,  are  out  of  office  by  the  neglect  c^^^?^*^    from     all    responsibUity    for 

(1817)  5  Op.  Atty.  Gen.  706.  "l^'^^l  received   by   any   Person    etc., 

after  he  has  given  the  new  bond,  the 

Form   of  bond^— See    (1885)   18   Op.  latter  being  a  substitute  for  the  for- 

Atty.    Gen.    274,    holding    that,    where  mer.     U.  S.  v.  Wardwell  (C.  C.  1828) 

the  form  of  the  bond  is  not  prescribed  Fed.  Cas.  No.  16,640. 

by  statute,  its  form  may  be  determined  ^^^^^^    on    bond.-To    debt    on    the 

by  the  officer  whose  duty  it  is  to  ap-  ^ond    of    a    paymaster    in    the    navy, 

prove  the  same.  ^  pj^^  ^^  la^.he8  on  the  part  of  the  gov- 

Sureties  on  bonds.-The  secretary  of  eminent  in  its  dealmgs  with  the  pay- 

the  navy  may  require  navy  agents  to  '^^^l^''  and  that  defendant  had  revok- 

pay  navy  pensions,  and  their  sureties  |^  }^^  ^^'^.tvi'.  ^t?  i    ^"^     ^^\^ 

are    responsible   for   the   faithful   per-  »•   ^^'  ^'  1«^«>  ^^^'  ^*^«-  ^o.  11,596. 

formance   of   such   service.     U.    S.   y.  Cited     witliout    definite    application. 

Cutter  (C.  0.  1856)  Fed.  Cas.  No.  14,-  Strong  v.  U.  S.  (1867)  6  Wall.  788,  791. 

911.  792,   18  L.  Ed.   740;    Ex   parte   Reed 

The  surety  of  a  navy  agent  is  Uable  (1879)  100  U.  S.  13,  16,  25  L.  Ed.  538; 

for  misappropriation  of  public  moneys  (1891)  20  Op.  Atty.  Gen.  16. 

§  2532.  (R.  S.  §  1384.)     Pay  officers;  new  bonds. 

Officers  of  the  Pay  Corps  shall  give  new  bonds  with  sufficient 
sureties,  whenever  required  to  do  so  by  the  Secretary  of  the  Navy. 
Act  Aug.  26,  1842,  c.  206,  |  4,  5  Stat  535. 

Note*  of  Deoisionfl 

Liability  of  sureties  on  new  bond.—  responsible  for  moneys  receiyed  by  the 
The  sureties  on  the  old  bond  are  not      officer  after  he  has  given  the  new  bond 
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required  by  Act  1817,  c.  24.     TJ.  S.  v.  when  a  defalcation  was  known,  held  to 

Wardwell   (C.  O.  1828)   Fed.  Cas.  No.  cover  past  defalcations  as  well  as  the 

16.640.  future.    U.  S.  v.  Brodhead  (D.  C.  1839) 

A  new  bond  of  a  navy  agent,  given  Fed.  Cas.  No.  14,654. 

§  2533.  (R.  S.  §  1385.)     Pay  officer's  bond,  not  affected  by  new 
*  commission. 

The  issuing  of  a  new  appointment  and  commission  to  any  officer 
of  the  Pay  Corps  shall  not  affect  or  annul  any  existing  bond,  but 
the  same  shall  remain  in  force,  and  apply  to  such  new  appointment 
and  commission. 

Act  March  3,  1871,  c  117,  §  6,  16  Stat  536. 

§  2534.  (R.  S.  5  1386.)     Paymasters'  clerks,  when  allowed. 

Paymasters  of  the  fleet,  paymasters  on  vessels  having  comple- 
ments of  more  than  one  hundred  and  seventy-five  persons,  on  sup- 
ply-steamers, store-vessels,  and  receiving-ships,  paymasters  at  sta- 
tions and  at  the  Naval  Academy,  and  paymasters  detailed  at  stations 
as  inspectors  of  provisions  and  clothing,  shall  each  be  allowed  a 
clerk. 

Act  July  14,  1862,  c.  164,  §  3,  12  Stat.  565.  Act  May  26,  1864,  c.  96,  13 
Stat  92. 

This  section  is  expressly  repealed  by  Act  March  3,  1915,  c.  83,  post, 
{  2537e,  in  so  far  as  it  conflicts  with  the  provisions  of  the  repealing  act 
(§$  2537a-2537d). 

Notes  of  Decisions 

Transfer      of      clerks^-Pay masters*  service  of  the  United  States,  subject  to 

clerks  assigned  to  sea  duty,  not  being  be  court-martialed  and  imprisoned  for 

classified   by   the  President's  order  of  embezzlement,   under   the    articles   for 

May  6,  1896,  while   those  performing  the  government  of  the  navy   (R.  S.  f 

similar  services  in  offices  on  shore  were  1624,  art.  14,  post,  §  2975).    Johnson  v. 

classified  by  that  order,  there  is  no  au-  Say  re  (1895)  15  Sup.  Ct  773,  776,  158 

thority  for  the  transfer  of  one*  of  the  U.  S.  109,  39  L.  Ed.  914. 

former  to  a  similar  position  in  the  Navy  Where  a  paymaster's  clerk  on  duty 

Department.    (1897)  21  Op.  Atty.  Gen.  at  Cavite  was  detached  from  duty  there 

503.  when  his  successor  arrived  and  ordered 

Compensation  of  clerks—Paymaster's  to  proceed  to  San  Francisco,  his  ap- 

derks  are  not  officers  of  the  navy  ana  Po»'^f«\ent  then  to  be  revoked  at  a  des- 

are  not  entitled  to  mileage,  but   only  ifnated  day,  he  was  entitled  to  be  paid 

to  actual  traveling  expenses.     U.  S.  v.  Hf^^  *^%f«y   m  ofi^'f  ^Tt /if  ^H^'^Jk^'"' 

Mouat  (1888)  8  Sup.  Ct.  505,  507,  124  I>^^^«  ^-  ^'  S-  (1»11)  47  Ct  CI.  195. 

U.  S.  303,  31  L.  Ed.  463.  Cited     without    definite    application, 

A  paymaster's  clerk  on  board  a  re-  Ex  parte  Reed   (1879)   100  U.   S.  13, 

ceiving  ship  is  a  person  in  the  naval  16,  25  L,  Ed.  538. 

§  2535.  (R.  S.  §  1387.)     Paymasters'  clerks,  when  not  allowed. 

No  paymaster  shall  be  allowed  a  clerk  in  a  vessel  having  the  com- 
plement of  one  hundred  and  seventy-five  persons  or  less,  excepting 
in  supply-steamers  and  store-vessels. 
Act  May  26,  1864,  c  96,  13  Stet.  92. 

This  section  is  expressly  repealed  by  Act  March  3,  1915,  c.  83,  post. 
If  2537a-2537e,  in  so  far  as  it  conflicts  with  the  repealing  act. 

Cited     without    definite    application,       (1888)  8  Sup.  Ct.  505,  507,  124  U.  S. 
Ex  parte  Reed    (1879)   100  U.  S.  13.      303,  31  L.  Ed.  463. 
16,  25  li.   Ed.  538;    U.   S.   v.  Mouat 

§  2536.  (R.  S.  §  1388.)     Clerks  of  passed  assistant  and  assistant 
pa3rmasters. 

Passed  assistant  paymasters  and  assistant  paymasters  attached  to 
vessels  of  war  shall  be  allowed  clerks,  if  clerks  would  be  allowed 
by  law  to  paymasters  so  attached. 

Act  March  3,  1863,  c.  118,  $  5,  12  Stat.  818. 

This  section  is  expressly  repealed  by  Act  March  3,  1915,  c.  83,  post, 
§S  2537a-2537e,  in  so  far  as  it  conflicts  with  the  repealing  act 

Cited     without    definite    application,       (1888)  8  Sup.  Ct.  505,  507,  124  U.  S. 
Ex  parte  Reed   (1879)  100  U.  S.  13,      303,  31  L.  Ed.  463. 
16,  25  L.  Ed.  538;    U.  S.  v.  Mouat 
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§  2537.     (Superseded.) 

This  was  one  of  numerous  provisions  prescribing  rates  of  pay,  etc.,  of  the 
Navy,  in  the  naval  appropriation  act  for  the  fiscal  year  1009,  Act  May  13, 
1908,  c.  166,  later  amended  by  Act  June  24,  1910,  c.  378. 

As  originally  enacted,  this  provision  was: 

"All  paymasters*  clerks  shall,  while  on  duty,  receive  the  same  pay  and  al- 
lowances as  warrant  officers  of  like  length  of  service  in  the  Navy." 

It  was  amended  by  Act  June  24,  1910,  c.  378,  so  as  to  provide  that  pay- 
masters* clerks  should  "receive  the  same  pay  and  allowances  and  have  the 
same  rights  of  retirement  as  warrant  officers  of  like  length  of  service  in  the 
Navy."     It  is  superseded  by  Act  March  3,  1915,  c.  83,  post,  |  2537a. 

§  2537a.  (Act  March  3,  1915,  c.  83.)  Title  of  paymaster's  clerk 
changed  to  pay  clerk ;  pay  clerks  and  acting  pay  clerks ;  ap- 
pointment and  qualifications ;  pay,  allowances,  etc. 
The  title  of  paymaster's  clerk  in  the  United  States  Navy  is  here- 
by ch  an  o^ed  to  pay  clerk,  and  hereafter  all  pay  clerks  shall  be  war- 
ranted from  acting  pay  clerks,  who  shall  be  appointed  from  en- 
listed men  in  the  Navy  holding  acting  or  permanent  appointments 
as  chief  petty  officers  who  have  served  at  least  three  years  as  en- 
listed men,  at  least  two  years  of  which  service  must  have  been  on 
board  a  cruising  vessel  of  the  Navy.  All  appointments  as  acting 
pay  clerks  shall  be  made  by  the  Secretary  of  the  Navy,  and  all  such 
appointees,  in  addition  to  the  qualifications  above  set  forth,  must 
be  citizens  of  the  United  States.  All  acting  appointments  herein 
provided  for  shall  be  made  permanent  under  regulations  established 
by  the  Secretary  of  the  Navy :  Provided,  That  paymasters'  clerks 
now  in  the  Navy  whose  total  service  as  such  is  less  than  one  year 
and  who  are  citizens  of  the  United  States  may,  upon  the  passage 
of  this  Act,  be  given  appointments  as  acting  pay  clerks  without 
previous  service  as  enlisted  men:  Provided  further.  That  paymas- 
ters' clerks  now  in  the  service  and  former  paymasters'  clerks  whose 
appointments  have  been  revoked  within  six  months  next  preceding 
the  passage  of  this  Act,  who  have  had  not  less  than  one  year's  actual 
service  as  such,  and  who  are  citizens  of  the  United  States,  may, 
upon  the  passage  of  this  Act,  be  warranted  as  pay  clerks  without 
previous  service  as  enlisted  men  or  as  acting  pay  clerks :  And  pro- 
vided further.  That  pay  clerks  and  acting  pay  clerks  shall  have 
the  same  pay,  allowances,  and  other  benefits  as  are  now  or  may 
hereafter  be  allowed  other  warrant  officers  and  acting  warrant  offi- 
cers, respectively.    (38  Stat.  942.) 

From  the  naval  service  appropriation  act  for  the  fiscal  year  1916. 

See  f  2534,  and  note  thereunder. 

The  provision  of  this  section,  as  to  pay  allowances,  and  other  benefits,  super- 
sedes Act  May  13,  1908,  c  166,  as  amended  by  Act  June  24,  1910,  c  378,  ante, 
f  2537. 

Notes  of  Deoisioiis 

Retirement    of    clerks.— Paymaster's  receive  pay  to  the  period  when  they 

clerks,  in  reference  to  retirement,  are  shall  be  "on  duty,"  while  the  amend- 

placed  in  precisely  the  same  condition  ment  by  Act  June  24,   1910,  provides 

under  Act  June  24,  1910  (36  Stat  606),  that  they  shall  be  paid  '"while  holding 

as   warrant    officers.      (1910)    28   Op.  appointment  in  accordance  with  law." 

Atty.  Gen.  417.  Poore  v.  U.  S.  (1914)  49  Ct  CL  192. 

A  paymaster's  clerk  of  the  navy,  who  Where  the  order  was  to  "proceed  to 

is  incapacitated  for  active  service,  and  your  home  in  the  United  States,  and, 

whose   incapacity  is  the   result   of  an  upon  your  arrival  at  your  home,  your 

incident  of  the  service,  is  entitled  to  appointment   as    paymaster's    clerk   in 

be  retired  under  the  provisions  of  H.  S.  the  navy  is  revoked,"  such  paymaster's 

f  1453.     (1910)  Id.  clerk  is  entitled  to  compensation  untQ 

Compensation  of  derkt^A  paymas-  ^«  ?iTi!ff  J'o  nf  ^^J^^'^^^'>''^^  ^-  ^' 

ter's  clerk  cannot  be  compensated  ex-  ^  U«14)  4»  K^t.  i^l.  zw. 

cept  for  actual  traveling  expenses.    U.  Cited     without    definite    applioation, 

S.  V.  Mouat  (1888)  8  Sup.  Ct.  505,  124  U.  S.  ex  rel.  Foreman  v.  Meyer  (1913) 

U.  S.  303,  31  L.  Ed.  463.                  '  33  Sup.  Ct  331,  227  U.  S.  452,  57  L. 

Act   May   13,   1908,   limits   the   time  Ed.  594. 
during  which  paymaster's  clerks  shall 
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§  2537b.  (Act  March  3,  1915,  c.  83.)  Chief  pay  clerks;  rank,  pay, 
and  allowances;  computation  of  time  of  previous  service  re- 
quired. 

All  pay  clerks  shall,  after  six  years'  service  as  such,  be  commis- 
sioned chief  pay  clerks  and  shall  on  promotion  have  the  rank,  pay, 
and  allowances  of  chief  boatswain:  Provided,  That  in  computing 
the  six  years'  service  herein  provided  for  credit  shall  be  given  for 
•  all  service  in  the  Navy  as  pay  clerk,  acting  pay  clerk,  and  paymas- 
ter's clerk:  Provided  further,  That  paymasters'  clerks  now  in  the 
Navy  and  forqjer  paymasters'  clerks  whose  appointments  have 
been  revoked  within  six  months  next  preceding  the  passage  of  this 
Act,  who  have  had  not  less  than  six  years'  actual  service  as  such, 
and  who  are  citizens  of  the  United  States,  may,  upon  the  passage  of 
this  Act,  be  commissioned  as  chief  pay  clerks  without  previous 
service  as  enlisted  men,  acting  pay  clerks,  or  pay  clerks.  (38  Stat. 
942.) 

See  f  2534,  and  note  thereunder. 

§  2537c.  (Act  March  3,  1915,  c.  83.)  Limitation- of  total  number 
of  chief  pay  clerks,  pay  clerks,  and  acting  pay  clerks ;  examina- 
tions for  appointment ;  limitation  as  to  age. 
The  total  number  of  chief  pay  clerks,  pay  clerks,  and  acting  pay 
clerks  allowed  by  this  Act  shall  not  exceed  one  for  each  two  hun- 
dred and  fifty  enlisted  men  in  the  United  States  Navy  now  or  here- 
after allowed  by  law,  and  such  chief  pay  clerks,  pay  clerks,  and  act- 
ing pay  clerks  shall  be  assigned  to  duty  with  pay  officers  under  such 
rules  as  the  Secretary  of  the  Navy  may  prescribe :  Provided,  That 
no  person  shall  be  appointed  a  chief  pay  clerk,  pay  clerk,  or  acting 
pay  clerk  under  any  provisions  contained  in  this  Act  until  his  physi- 
cal, mental,  moral,  and  professional  qualifications  have  been  satis- 
factorily established  by  examination  before  a  board  of  examining 
officers  appointed  by  the  Secretary  of  the  Navy,  from  officers  of  the 
pay  corps  when  practicable  and  according  to  such  regulations  as  he 
may  prescribe :  Provided  further.  That  no  person  shall  be  appoint- 
ed a  chief  pay  clerk,  pay  clerk,  or  acting  pay  clerk  unless  his  ac- 
cumulated previous  service  in  the  Army,  Navy,  and  Marine  Corps, 
together  with  his  possible  future  service  prior  to  attaining  the  age 
of  sixty-two  years,  will  amount  to  at  least  thirty  years,  except  that 
this  proviso  shall  not  apply  to  such  persons  as  were  serving  in  the 
Navy  as  paymasters'  clerks  during  the  period  from  September  first, 
nineteen  hundred  and  thirteen,  to  October  thirty-first,  nineteen  hun- 
dred and  thirteen.  (38  Stat.  942.) 
See  {  2534,  ante,  and  note  thereunder. 

§  2537d.  (Act  March  3,  1915,  c.  83.)     Limitation  as  to  age  of  chief 
pay  clerks  and  pay  clerks  required  for  appointment  as  assistant 
paymasters. 
The  limitation  as  to  age  contained  in  section  thirteen  hundred 
and  seventy-nine  of  the  Revised  Statutes  of  the  United  States,  re- 
lating to  appointment  of  assistant  paymasters  in  the  United  States 
Navy,  shall  not  apply  to  chief  pay  clerks  and  pay  clerks  appointed 
under  the  provisions  of  this  Act,  who  must  be  between  the  ages  of 
twenty-one  and  thirty-five  years  at  the  time  of  appointment  as  as- 
sistant paymasters  in  the  United  States  Navy :    Provided,  That  this 
shall  not  be  construed  as  giving  any  preference  in  said  appointment 
of  assistant  paymasters  to  said  chief  pay  clerks  and  pay  clerks  ex- 
cept as  to  the  limitation  of  age.    (38  Stat.  943.) 
See  §  2534,  ante,  and  note  thereunder. 

§  2537e.  (Act  March  3,  1915,  c.  83.)     R.  S.  §§  1386-1388  and  all 
acts,  etc.,  in  conflict  with  this  act,  repealed. 
That  sections  thirteen  hundred  and  eighty-six,  thirteen  hundred 
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and  eighty-seven,  and  thirteen  hundred  and  eighty-eight  of  the  Re- 
vised Statutes,  and  all  Acts  and  parts  of  Acts,  so  far  as  they  are  in 
conflict  with  the  provisions  of  this  Act,  be,  and  the  same  are  hereby, 
repealed.    (38  Stat.  943.) 

See  I  2534,  ante,  and  note  thereunder. 

§  2538.  (R.  S.  §  1389.)      Loans  to  officers  by  paymasters. 

It  shall  not  be  lawful  for  any  paymaster,  passed  assistant  pay- 
master, or  assistant  paymaster,  to  advance  or  loan,  under  any  pre- 
tense whatever,  to  any  officer  in  the  naval  service,  any  sum  of  money, 
public  or  private,  or  any  credit,  or  any  article  or  commodity  what- 
ever. 

Act  Aug.  26,  1842,  c.  206,  §  6,  5  Stat.  536.  Act  June  22,  1860,  c.  181,  §  3^ 
12  Stat  83. 

(R.  S.  §  1390.     Superseded.) 

This  section  prescribed  the  composition  of  the  active  list  of  the  Engineer 
Corps,  as  consisting  of  chief  engineers  divided  into  three  grades,  first  assistant 
engineers,  and  second  assistant  engineers,  and  the  relative  rank  of  each.  The 
title  first  assistant  engineer  was  changed  to  passed  assistant  engineer,  and  that 
of  second  assistant  engineer  to  assistant  engineer,  by  Act  Feb.  24. 1874,  c.  35,  § 
1, 18  Stat.  17.  These  provisions  were  superseded  by  Act  Aug.  5, 1882,  c.  391,  $ 
1,  22  Stat.  286,  which  fixed  the  numbers  of  the  several  grades,  and  the  relative 
rank  of  each,  reduced  the  numbers  of  passed  assistant  and  assistant  engineers, 
and  provided  that  no  promotions  to  fill  vacancies  in  any  grade  should  be  made 
until  the  number  in  such  grade  should  be  reduced  to  the  number  fixed  by  that 
act ;  but  by  a  provision  of  Act  March  3,  U883,  c.  97,  22  Stat.  472,  one-half  such 
vacancies  were  to  be  filled,  until  such  grades  should  be  reduced  to  the  number 
so  fixed.  And  by  Act  Dec.  16,  1892,  c.  1,  27  Stat.  405,  the  reduction  in  the 
numbers  of  the  Engineer  Corps  provided  for  in  Act  Aug.  5,  1882,  c  391,  §  1, 
was  to  be  considered  to  have  ceased  on  June  30,  1891. 

But  the  officers  constituting  the  Engineer  Corps  were  transferred  to  the  line, 
and  their  rank  in  the  line  and  their  duties  were  pres^cribcd,  by  the  Navy  Per- 
sonnel Act  of  March  3,  1899,  c.  413,  §§  1-7,  ante,  §§  2476-2482. 

(R.  S.  §§  1391,  1392.     Superseded.) 

R.  S.  {  1391,  provided  that  engineers  should  be  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate.  R.  S.  S  1392,  prescribed 
the  requirements  for  appointment  or  promotion  in  the  Engineer  Corps.  Both 
these  sections,  and  R.  S.  §  1394,  which  provided  for  the  appointment,  in  like 
manner,  as  second  assistant  engineers,  of  cadet  engineers,  graduates  of  the 
Naval  Academy,  were  superseded  by  provisions  of  Act  Aug.  5,  18S2,  c.  391, 
§  1,  22  Stat.  285,  and  Act  March  2,  1889,  c.  396,  §  1,  25  Stat.  878,  for  the 
appointment  of  graduates  of  the  Naval  Academy  to  fill  vacancies  in  the  En- 
gineer Corps  of  the  Navy,  and  by  the  transfer  of  the  officers  of  the  Engineer 
Corps  to  the  line  by  the  Navy  Personnel  Act  of  March  3,  1899,  c.  413,  §§ 
1-7,  ante,  §§  2476-2482. 

Provisions  for  the  detail  of  officers  of  the  Engineer  Corps  as  professors  in 
scientific  schools  and  colleges  were  made  by  Act  Feb.  26,  1879,  c.  105,  post, 
{  2765. 

§  2539.  (R.  S.  §  1393.)     Engineer  of  the  fleet. 

The  President  may  designate  among  the  chief  engineers  in  the 
service,  and  appoint  to  every  fleet  or  squadron,  an  engineer,  who 
shall  be  denominated  "engineer  of  the  fleet." 
Act  April  21,  1864,  c.  63,  §  7,  13  Stat.  54. 

Notes  of  Deoisioiis 

Repeal  by  navy  personnel  act— This  that  "the  officers  constituting  the  en- 
section  was  not  repealed  by  the  navy  gineer  corps  of  the  navy  are  transfer- 
personnel  act.  The  office  of  "engineer  red  to  the  line  of  the  navy  and  shall  be 
of  the  fleet"  continues,  notwithstand-  commissioned  accordingly."  Denig  v. 
ing  the  provision  in  the  later  statute  U.  S.  (1902)  37  Ct  CL  383. 

(R.  S.  §  1394.  Superseded.) 
This  section  provided  for  the  appointment  of  cadet  engineers  who  were 
graduated  with  credit  in  the  scientific  and  mechanical  classes  of  the  Naval 
Academy,  as  second  assistant  engineers.  It  was  superseded  by  the  provisions 
of  Act  Aug.  5,  1882,  c.  391,  §  1,  22  Stat.  285,  and  Act  March  2,  1889,  c.  396, 
f  1,  25  Stat.  878,  for  the  appointment  of  graduates  of  the  Naval  Academy  to 


(4040) 


Digitized  by 


Uoogle 


Ch.  1)  THE  NAVY  §  2541b 

fill  vacancies  in  the  Engineer  Corps  of  the  Navy,  and  by  the  transfer  of  the 
officers  of  the  Engineer  Corps  to  the  line,  by  the  Navy  Personnel  Act  of  March 
3,  1899,  c.  413,  §§  1-7,  ante,  §$  2476-2482. 

§  2540.  (R.  S.  §  1395.)     Chaplains;   number  and  appointment. 

There  shall  be  in  the  Navy,  for  the  public  armed  vessels  of  the 
United  States  in  actual  service  [not  exceeding  twenty-four  chap- 
lains], who  shall  be  appointed  by  the  President  with  the  advice  and 
consent  of  the  Senate. 

Act  AprU  21,  1806,  c.  35,  $  3,  2  Stat.  390.  Act  April  16,  1814,  c  58,  f 
5,  3  Stat.  125.     Act  Aug.  4,  1842.  c.  121.  §  1,  5  Stat.  500. 

The  words  in  brackets  are  clearly  superseded  by  Act  June  30.  1914.  c.  130, 
post,  I  2541b.  Supercession  of  the  remaining  provision  as  to  appointment 
of  chaplains  by  the  President  by  the  provision  for  promotion  of  acting  chap- 
lains to  chaplains  (§§  2541a,  2541c)  is  not  clear. 

§  2541.  (R.  S.  §  1396.)     Chaplains;  qualifications. 

A  chaplain  shall  not  be  less  than  twenty-one  nor  more  than  thirty- 
five  years  of  age  at  the  time  of  his  appointment. 
Act  July  14,  1862,  c  164.  §  7,  12  Stat.  566. 
See  §  2540,  ante,  and  note  thereunder. 
See,  also,  $§  2541a-2541c,  post. 

Notes  of  Beoisioiu 

Age  of  chaplains.— Under  the  seventh  sage    of   that   act,    the   President   in- 

section  of  Act  July  14,  1862,  c   164,  structed  the  Secretary  of  the  Navy  to 

prescribing  the  age  of  chaplains  in  the  prepare  a  nomination  of  that  person  to 

navy,  the  President  cannot  appoint  a  the   Senate  for  the  oflSce.     (1862)   10 

person  to  that  office  above  the  age  of  Op.  Atty.  Gen.  324. 
thirty-five,   although,    before   the   pas- 

§  2541a.  (Act  Jime  30,  1914,  c.  130.)  Chaplains;  grade  of  acting 
chaplain  created;  appointments  thereto;  rank,  pay,  and  al- 
lowances; commission  as  chaplain  on  examination. 
The  grade  of  acting  chaplain  in  the  Navy  is  hereby  authorized 
and  created,  and  hereafter  original  appointments  shall  be  made  by 
the  Secretary  of  the  Navy,  not  to  exceed  the  number  hereinafter 
provided,  in  the  grade  of  acting  chaplains  in  the  Navy  after  such 
examination  as  may  be  prescribed  by  the  Secretary  of  the  Navy, 
and  while  so  serving  acting  chaplains  shall  have  the  rank,  pay, 
and  allowances  of  lieutenant,  junior  grade,  in  the  Navy.  After 
three  years'  sea  service  on  board  ship  each  acting  chaplain  before 
receiving  a  commission  in  the  Navy  shall  establish  to  the  satisfac- 
tion of  the  Secretary  of  the  Navy  by  examination  by  a  board  of  chap- 
lains and  medical  officers  of  the  Navy  his  physical,  mental,  moral, 
and  professional  fitness  to  perform  the  duties  of  chaplain  in  the 
Navy,  and  if  found  so  qualified,  shall  be  cortimissioned  a  chaplain 
in  the  Navy  with  the  rank  of  lieutenant,  junior  grade.  If  any 
acting  chaplain  shall  fail  on  the  examinations  herein  prescribed 
he  shall  be  honorably  discharged  from  the  naval  service,  and  the 
appointment  of  any  acting  chaplain  may  be  revoked  at  any  time 
in  the  discretion  of  the  Secretary  of  the  Navy.  (38  Stat.  403.) 
See  f  2540,  ante,  and  note  thereunder.  - 

§  2541b.  (Act  June  30,  1914,  c.  130.)  Chaplains;  number;  rank. 
Hereafter  the  total  number  of  chaplains  and  acting  chaplains  in 
the  Navy  shall  be  one  to  each  twelve  hundred  and  fifty  of  the  total 
personnel  of  the  Navy  and  Marine  Corps  as  fixed  by  law,  including 
midshipmen,  apprentice  seamen,  and  naval  prisoners,  and  of  the 
total  number  of  chaplains  and  acting  chaplains  herein  authorized 
ten  per  centum  thereof  shall  have  the  rank  of  captain  in  the  Navy, 
twenty  per  centum  the  rank  of  commander,  twenty  per  centum  the 
rank  of  lieutenant  commander,  and  the  remainder  to  have  the  rank 
of  lieutenants  and  lieutenants,  junior  grade.  (38  Stat.  403.) 
See  S  2540,  ante,  and  note  thereunder. 
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§  2541c.  (Act  June  30,  1914,  c.  130.)  Chaplains;  rank,  pay  and 
allowances. 
Naval  chaplains  hereafter  commissioned  from  acting  chaplains 
shall  have  the  rank,  pay,  and  allowances  of  lieutenant,  junior  grade, 
in  the  Navy  until  they  shall  have  completed  four  years*  service  in 
that  grade,  when,  subject  to  examination  as  above  prescribed,  they 
shall  have  the  rank,  pay,  and  allowances  of  lieutenant  in  the  Navy, 
and  chaplains  with  the  rank  of  lieutenant  shall  have  at  least  four 
years'  service  in  that  grade  before  promotion  to  the  grade  of  lieu- 
tenant commander,  after  which  service,  chaplains  shall  be  pro- 
moted as  vacancies  occur  to  the  grades  of  lieutenant  commander, 
commander,  and  captain :  Provided,  That  not  more  than  seven  act- 
ing chaplains  shall  be  commissioned  chaplains  in  any  one  year: 
And-  provided  further.  That  no  provision  of  this  section  shall  op- 
erate to  reduce  the  rank,  pay,  or  allowances  that  would  have  been 
received  by  any  person  in  the  Navy  except  for  the  passage  of  this 
section,  and  that  all  laws  or  parts  of  laws  inconsistent  with  the  pro- 
visions of  this  section  be,  and  the  same  are  hereby,  repealed.  (38 
Stat.  403.) 

See  §  2540,  ante,  and  note  thereunder. 

§  2542.  (R.  S.  §  1397.)     Chaplains;  form  of  worship. 

Every  chaplain  shall  be  permitted  to  conduct  public  worship  ac- 
cording to  the  manner  and  forms  of  the  church  of  which  he  may  be 
a  member. 

Act  June  1,  1860,  c.  67,  S  1,  12  Stat.  24.  ' 

§  2543.  (R.  S.  §  1398.)     Chaplains;   annual  report. 

Chaplains  shall  report  annifally  to  the  Secretary  of  the  Navy  the 
official  services  performed  by  them. 

Act  June  1,  1860,  c.  67,  I  1,  12  Stat.  24. 

§§  2544-2546.  (R.  S.  §§  1399,  1400,  and  Act  Jan.  20,  1881,  c  24. 

Superseded.) 

Section  2544  (R.  S.  f  1399)  provided  that  the  number  of  professors  of  mathe- 
matics should  not  exceed  twelve;  section  2545  (R.  S.  f  1400)  provided  that 
such  professors  should  be  appointed  by  the  President  by  and  with  the  advice  of 
the  Senate;  and  section  2546  (Act  Jan.  20,  1881,  c.  24)  required  a  physical 
examination  before  appointment.  They  were  superseded  by  a  provision  of  the 
naval  appropriation  act,  approved  Aug.  29,  1916,  c.  417,  post,  $  2547a.  See 
notes  under  §  2572. 

§  2547.  (R.  S.  §  1401.)     Professors  of  mathematics;   duties. 

Professors  of  mathematics  shall  perform  such  duties  as  may  be 
assigned  them  by  order  of  the  Secretary  of  the  Navy,  at  the  Naval 
Academy,  the  Naval  Observatory,  and  on  board  ships  of  war,  in 
instructing  the  midshipmen  of  the  Navy,  or  otherwise. 

Act  Aug.  3,  1848.  c.  121,  {  12,  9  Stat.  272. 

This  sectiou  will  become  obsolete  at  the  termination  of  the  positions  of  ex- 
isting professors;  the  corps  having  been  abolished  by  Act  Aug.  29,  1916, 
c.  417,  post,  {  2547a. 

§  2547a.  (Act  Aug.  29,  1916,  c.  417.)  Abolition  of  corps  of  profes- 
sors of  mathematics. 
Hereafter  no  further  appointments  shall  be  made  to  the  Corps  of 
Professors  of  Mathematics,  and  that  corps  shall  cease  to  exist 
upon  the  death,  resignation,  or  dismissal  of  the  officers  now  car- 
ried in  that  corps  on  the  active  and  retired  lists  of  the  Navy.  (39 
Stat.) 

§  2548.  (R.  S.  §  1402.)     Naval  constructors;  number  and  appoint- 
ment. 
The  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
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may  appoint  naval  constructors,  who  shall  have  rank  and  pay  as 
officers  of  the  Navy. 

Act  July  25,  1866,  c.  231,  §  7,  14  Stat.  223.  Act  March  3,  1871,  c  117, 
i  9,  16  Stat.  536. 

The  rank  of  naval  constructors  was  prescribed  by  a  provision  of  Act  March 
3,  1899,  c  413,  {  10,  post,  §  2550. 

The  number  as  to  future  appointments  is  now  determinable  on  a  percentage 
basis.    See  ante,  i  2483b. 

Cited    without    definite    application, 
Stocker  v.  U.  S.  (1904)  39  Ct.  CL  300. 

§  2549.  (R.  S.  §  1403.)     Assistant  naval  constructors. 

[Cadet  engineers]  who  are  graduated  with  credit  in  the  scientific 
and  mechanical  class  of  the  Naval  Academy  may,  upon  the  recom- 
mendation of  the  academic  board,  be  immediately  appointed  as  as- 
sistant naval  constructors. 

Act  July  4,  1864,  c.  252,  §  2,  13  Stat.  393. 

The  words  at  the  beginning  of  this  section,  inclosed  in  brackets,  **Cadet  en- 
gineers," were  superseded  by  the  provision  that  the  students  at  the  Naval 
Academy,  previously  styled  "cadet  midshipmen**  and  "cadet  engineers,**  should 
all  be  designated  "naval  cadets,'*  of  Act  Aug.  5,  1882,  c.  391,  §  1,  post,  §  2718, 
and  the  subsequent  change  of  the  title  "naval  cadet**  to  "midshipman,**  by  a 
provision  of  Act  July  1,  1902,  c.  1368,  post,  {  2719. 

The  rank  of  assistant  naval  constructors  was  prescribed,  their  promotion 
to  the  grade  of  naval  constructor  was  provided  for,  and  their  number  was 
limited,  by  provisions  of  Act  March  3,  1899,  c.  413,  {  10,  post,  f  2550. 

§  2550.  (Act  March  3,  1899,  c.  413,  §  10.)     Promotion  of  assistant 
naval  constructors  to  naval  constructors;    number  on  active 
list  of  both  grades. 
Assistant  naval  constructors  shall  be  promoted  to  the  grade  of 
naval  constructor  after  not  less  than  eight  or  more  than  fourteen 
years'  service  as  assistant  naval  constructor :    Provided,  That  the 
whole  number  of  naval  constructors  and  assistant  naval  construc- 
tors on  the  active  list  shall  not  exceed  [forty]  in  all.    (30  Stat.  1006.) 

This  was  part  of  section  10  of  the  Navy  Personnel  Act  of  1899,  cited  above. 

The  preceding  portion  of  the  section,  relating  to  the  rank  of  naval  con- 
structors and  assistant  naval  constructors,  is  set  forth  post,  §  2671. 

The  word  "forty,*'  inclosed  in  brackets  in  the  proviso  to  this  section,  was  su- 
I>erseded  by  subsequent  provisions  for  increase  of  the  numbers  of  naval  con- 
structors and  assistant  naval  constructors,  of  Act  July  1,  1902,  c.  1368,  post, 
S  2552,  and  Act  March  3,  1903,  c.  1010,  ante,  §  2483. 

Notes  of  Deoisions 

N amber  of  naval  constructors^— The  constructor  in  the  navy,  with  the  rank 

resignation   of  Washington  L.   Capps,  of  rear  admiral,  did  not  create  a  new 

chief  of  the  bureau  of  construction  and  grade  in  the  construction  corps.     No 

repair  in  the   navy  department,   upon  vacancy   was   created    thereby    in    the 

his  completion  of  30  years'  service  in  grade  of  naval  constructor,  nor  in  the 

the  navy,  and  his  being  commissioned,  total  number  of  naval  constructors  and 

under  Naval   Appropriation   Act  June  assistant  constructors  provided  by  law. 

24,  1910  (36  Stat.  607,  608),  a  chief  (1910)  28  Op.  Atty.  Gen.  526. 

§  2551.  (Act  July  1,  1902,  c.  1368.)     Additional  assistant  naval  con- 
structors. 

In  addition  to  the  number  of  naval  constructors  and  assistant 
naval  constructors  now  authorized,  the  appointment  of  six  assistant 
naval  constructors  is  hereby  authorized,  two  to  be  appointed  during 
the  present  calendar  year  and  the  remaining  four  in  the  calendar  year 
of  nineteen  hundred  and  three.     (32  Stat.  683.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1903, 
cited  above. 

Before  this  act,  the  number  of  naval  constructors  and  assistant  naval  con- 
structors was  prescribed  by  a  provision  of  Act  March  3,  1899,  c.  413,  |  10, 
ante,  §  2550. 

A  further  increase  in  the  numbers  of  both  grades  was  authorized  by  a  pro- 
vision of  Act  March  3,  1903,  c.  1010,  ante,  {  2483. 
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§  2551a.  (Act  March  3,  1915,  c.  83.)     Transfer  of  officers  of  the 
line  to  grade  of  assistant  naval  constructor. 
Officers  of  the  line  of  the  Navy  who  have  had  not  less  than  three 
years'  service  in  the  grade  of  ensign  and  have  taken  or  are  taking 
satisfactorily  a  post-graduate  course  in  naval  architecture  under  or- 
ders from  the  Secretary  of  the  Navy  shall  be  eligible  for  transfer  to 
the  grade  of  assistant  naval  constructor:     Provided,  That  there 
shall  not  be  more  than  five  such  transfers  in  any  one  calendar  year 
and  that  the  total  increase  in  the  number  of  naval  constructors  and 
assistant  naval  constructors  by  reason  of  such  transfers  shall  not 
exceed  twenty-four.     (38  Stat.  945.) 
From  naval  appropriation  act. 

§  2552.  (R.  S.  §  1404.)     Naval  constructors;  duty. 

Naval  constructors  may  be  required  to  perform  duty  at  any  navy- 
yard  or  other  station. 

Act  March  3,  1845,  c.  77,  §  2,  5  Stet.  794. 

Notes  of  Beoisioiis 

Construction.— The    statute    creating  right  to  demand  such  services  when  re- 

this  office  is  broad  enough  to  include  quired,  and  at   such  times  and  places 

the  requirement  of  service  on  vessels  as  may  seem  expedient.     Stocker  v.  U. 

in  the  employment  of  the  War  Depart-  S.  (1904)  39  Ct.  CL  300. 
ment,   and   gives   the   government   the 

§  2553.  (Act  Sept.  7,  1888,  c.  991.)     Naval  War  College;  consolida- 
tion under  one  command  with  torpedo  station  authorized. 

Training  Station,  Coasters'  Harbor  Island,  Rhode  Island:  *  ♦ 
to  enable  the  naval  war  college  to  be  conducted  at  said  island  up  to 
January  first,  eighteen  hundred  and  eighty-nine :  *  *  Provided, 
That  the  Secretary  of  the  Navy  is  hereby  authorized  to  consolidate 
and  place  under  one  command  the  torpedo  station  and  the  naval 
war  college  at  Newport,  Rhode  Island  after  said  date.  (25  Stat. 
459.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  18S9, 
c.  991,  cited  above. 

§  2553a.  (Act  Aug.  29,  1916,  c.  417.)     Naval  Consulting  Board ;  ap- 
propriation. 

For  actual  expenses  incurred  by  and  in  connection  with  the  civil- 
ian Naval  Consulting  Board,  $25,000.     (39. Stat.) 

From  naval  appropriation  act,  cited  above.  This  provision,  though  involv- 
ing a  mere  appropriation,  is  inserted  as  a  recognition  by  Cktngress  of  the  ex- 
istence of  the  Naval  Consulting  Board. 

§  2554.  (R.  S.  §  1405.)     Warrant  oiBBcers;    number  and  appoint- 
ment. 
The  President  may  appoint  for  the  vessels  in  actual  service,  as 
many  boatswains,  gunners,  sailmakers,  and  carpenters  as  may,  in  his 
opinion,  be  necessary  and  proper. 

Act  April  21,  1806,  c.  35,  §  3,  2  Stat.  390.  Act  Aug.  4,  1842,  c  121,  §  1,  5 
Stat.  500.    Act  March  3,  1847,  c.  48,  §  1,  9  Stat  172. 

The  officers  mentioned  in  this  section  were  to  be  known  as  "warrant  officers" 
by  R.  S.  i  1406,  post,  §  2555. 

Provisions  for  promotion  of  seamen  to  warrant  officers  were  made  by  R.  S. 
i  1407,  post,  {  2559 ;  and  provisions  for  preference,  in  the  appointment  of 
warrant  officers,  of  apprentices  and  boys  honorably  discharged,  were  made  by 
R.  S.  §  1417,  as  amended  by  Act  May  12,  1879,  c.  5,  post,  §  2570. 

Commissions  to  chief  boatswains,  chief  gunners,  chief  carpenters,  and  chief 
sailmakers  were  authorized  by  Act  March  3,  1809,  c.  413,  {  12,  post,  |  2708. 

The  appointment,  pay,  rank,  etc.,  of  machinists,  were  provided  for  by  Act 
March  3,  1899,  c.  413,  §§  14,  15,  and  Act  March  3,  1909,  c.  255,  post,  §§  2556- 
2558. 

The  appointment  of  pharmacists,  with  the  rank,  pay,  and  privileges  of  war- 
rant officers,  was  provided  for  by  Act  June  17,  1898,  c.  463,  §  1,  ante,  S  2513. 

Notes  of  Bedsioiis 

Appointment  under  temporary  aot.^  of  the  line  and  staff  of  the  navy  au- 
The  President  may  appoint  the  officers      thorlzed  by  Act  May  4,  1898  (30  Stat 
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369),  without  the  advice  and  consent  are  petty  oflScers  under  R.  S.  §  1579, 

of  the  Senate.      (1898)   22  Op.  Atty.  post,  §  2880,  prohibiting  the  allowance 

Cren.  82.  of  ration   to   persons  not  actually  on 

Revoking  warrant  of  boats  wain. -The  ^^^  ^"  seagoing  vessels    except  petty 

President  has  no  power  to  revoke  the  officers,  etc.    U.  S.  v.  FuUer  (1896)  16 

warrant  of  a  boatswain  in  the  navy  and  ^"^'-Xq  ^^^'  ^^*  ^^  ^'  ^*  ^^'  ^^  ^' 

discharge  him  from  the  service  without  ^"-  ^^• 

the  sentence  of  a  court-martial.    (1910)  -^   acting   master  s    mate   is   not   a 

28  Op.  Atty.  Gen.  325.  warrant  officer  of  the  navy.     (1805)  11 

Mates    as    warrant    offl cars.— Mates         ^'        ^* 
though  appointed  by  the  Secretary  of  Cited     without     definite    application, 

the  Navy  are  not  warrant  officers,  but      Doyle  v.  U.  S.  (1912)  47  Ct.  CI.  356. 

§  2555.  (R.  S.  §  1406.)     Warrant  officers;  title. 

Boatswrains,  gunners,  carpenters,  and  sailniakers  shall  be.  known 
and  shall  be  entered  upon  the  Naval  Register  as  "warrant  officers 
in  the  naval  service  of  the  United  States." 
Act  July  2,  1864,  c.  219,  §  2.  13  Stat.  373. 

Notes  of  Bedsioiis 

Boatswain^— There  is  no  officer  in  the  the  Navy,  are  petty  officers,  and  not 

army    corresponding   in    rank    with    a  warrant    officers.      U.     S.    v.     Fuller 

boatswain.     OUif  v.  U.   S.    (1911)    46  (1896)  16  Sup.  Ct.  386,  387,  160  U.  S. 

Ct.  CI.  349.  593,  40  L.  Ed.  549. 

Mates    as    warrant    officers.— Mates, 
though  appointed  by  the  Secretary  of 

§  2556.  (Act  March  3,  1899,  c.  413,  §  14.)     Machinists;   appoint- 
ment from  naval  service  or  from  civil  life;   examinations. 

Upon  the  passage  of  this  Act  the  Secretary  of  the  Navy  shall 
appoint  a  board  for  the  examination  of  men  for  the  position  of  [war- 
rant] machinists,  one  hundred  of  whom  are  hereby  authorized.  The 
said  examination  shall  be  open,  first,  to  all  machinists  by  trade,  of 
good  record  in  the  naval  service,  and  if  a  sufficient  number  of  ma- 
chinists from  the  Navy  are  not  found  duly  qualified,  then  any  ma- 
chinist of  good  character,  not  above  thirty  years  of  age,  in  civil  life 
shall  be  eligible  for  such  examination  and  appointment  to  fill  the 
remaining  vacancies.  All  subsequent  vacancies  in  the  list  of  [war- 
rant] machinists  shall  be  filled  by  competitive  examination  before  a 
board  ordered  by  the  Secretary  of  the  Navy,  and  open  to  all  ma- 
chinists by  trade  who  are  in  the  Navy,  and  machinists  of  good  char- 
acter, not  above  thirty  years  of  age,  in  civil  life  authorized  by  the 
Secretary  of  the  Navy  to  appear  before  said  board,  and,  where  can- 
didates from  civil  life  and  from  the  naval  service  possess  equal 
qualifications,  the  preference  shall  be  given  to  those  from  the  naval 
service.    (30  Stat.  1007.) 

This  section  and  the  section  next  following  were  part  of  the  Navy  Personnel 
Act,  cited  above. 

See  notes  to  section  1  of  this  act,  ante,  {  2476. 

The  word  "warrant,"  inclosed  in  brackets  in  the  two  places  in  which  it  occurs 
in  this  section,  was  superseded  by  the  change  of  the  title  "warrant  machinist" 
to  "machinist,"  by  a  provision  of  Act  March  3,  1909,  c.  255,  po&t,  §  2557. 

Previous  provisions,  of  a  temporary  nature  merely,  for  appointment  of  war- 
rant officers,  including  warrant  machinists,  .to  serve  only  during  the  continu- 
ance of  the  exigency  in  which  their  services  were  required  in  the  existing  war, 
and  provisions  for  the  pay  of  warrant  machinists,  were  made  by  Act  May  4, 
1898,  c.  234,  30  Stat.  369. 

§  2557.  (Act  March  3, 1899,  c.  413,  §  15.)  Machinists;  pay;  retire- 
ment ;  acting  appointment ;  rank,  etc. 
The  pay  of  [warrant]  machinists  shall  be  the  same  as  that  of  war- 
rant officers,  and  they  shall  be  retired  under  the  provisions  of  exist- 
ing law  for  warrant  officers.  [Warrant]  machinists  shall  receive  at 
first  an  acting  appointment,  which  may  be  made  permanent  under 
regulations  established  by  the  Navy  Department  for  other  warrant 
officers.    They  shall  take  rank  with  other  warrant  officers  according 
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to  date  of  appointment  and  shall  wear  such  uniform  as  may  be  pre-' 
scribed  by  the  Navy  Department.    (30  Stat.  1008.) 

This  section  was  part  of  the  Navy  Personnel  Act  of  1899,  cited  above. 

See  notes  to  sections  1  and  14  of  this  act,  ante,  |§  2476,  2556. 

The  word  "warrant,"  inclosed  in  brackets  where  it  occurs  twice  in  this  sec- 
tion, preceding  the  word  "machinists,"  was  superseded  by  the  change  of  the 
title  of  warrant  machinist  to  machinist,  by  a  provision  of  Act  March  3,  1909, 
c.  255,  post,  §  2558. 

Commissions  to  chief  machinists  were  authorized  by  a  further  provision  of 
said  Act  March  3,  1909,  c.  255,  post,  §  2712. 

The  wearing  of  the  duly  prescribed  uniform  of  the  United  States  Army, 
Navy,  or  Marine  Corps,  or  any  distinctive  part  of  such  uniform,  or  a  uniform 
similar  in  any  part  to  a  distinctive  part  of  said  duly  prescribed  uniforms,  by 
any  person  not  an  officer  or  enlisted  man  of  the  United  States  Aj^y,  Navy, 
or  Marine  Corps,  with  certain  enumerated  exceptions,  was  prohibited  by 
Act  June  3,  1916,  c.  134,  {  125,  ante,  §  1949a. 

Notes  of  Deoisloiu 

Classifloatlon.— Warrant      machinists  These    officers    are    not    improperly 

created    by    the    naval    personnel    act  classed  in  the  regulations  of  the  navy 

were  not  placed  in  the  list  of  line  offi-  as  officers  of  the  line,  and  may  there- 

cers  of  the  navy,  and  are  not  entitled  fore  be  given  the  star  upon  their  uni- 

to  command.    (1899)  22  Op.  Atty.  Gen.  forms.    Id. 
620. 

§  2558.  (Act  March  3,  1909,  c.  255.)     Machinists;  title. 

The  title  warrant  machinist  is  hereby  changed  to  machinist.  (35 
Stat.  771.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1910, 
cited  above. 

Further  provisions  of  this  act,  for  the  promotion  of  machinists  to  chief  ma- 
chinists, and  for  the  appointment  of  chief  boatswains,  chief  gunners,  and  chief 
machinists  to  the  grade  of  ensign,  are  set  forth  i>08t,  {  2712. 

§  2559.  (R.  S.  §  1407.)  Promotion  of  seamen  to  warrant  officers. 
Seamen  distinguishing  themselves  in  battle,  or  by  extraordinary 
heroism  in  the  line  of  their  profession,  may  be  promoted  to  forward 
warrant  officers,  upon  the  recommendation  of  their  commanding  offi- 
cer, approved  by  the  flag-officer  and  Secretary  of  the  Navy;  And 
upon  such  recommendation  they  shall  receive  a  gratuity  of  one  hun- 
dred dollars  and  a  medal  of  honor,  to  be  prepared  under  the  direction 
of  the  Naw  Department. 

Act  May  17,  1864,  c.  89,  {  3,  13  Stat  79. 

Provisions  similar  to  those  of  this  section,  except  in  authorizing  promotion 
of  seamen  "to  forward  warrant  officers,  or  acting  masters'  mates,  as  they  may 
be  best  qualified,"  made  by  Act  July  16,  1862,  c.  183,  §  10,  12  Stat.  584,  were 
superseded  by  those  of  this  section. 

Nothing  in  Act  May  12,  1879,  c.  5,  21  Stat  3,  which  amended  R.  S.  §  1417. 
80  as  to  give  preference  in  the  appointment  of  warrant  officers  to  apprentices 
or  boys  honorably  discharged,  is  to  be  held  to  abrogate  the  provisions  of  this 
section,  by  a  proviso  annexed  to  R.  S.  {  1417,  as  so  amended,  post,  §  2570. 

The  provision  of  this  section  for  the  gratuity  and  medal  of  honor  was  extend* 
ed  to  any  enlisted  man  of  the  Navy  or  Marine  Corps  by  Act  March  3,  1901,  c. 
850,  post,  i  2715. 

§  2560.  (R.  S.  §  1408.)     Seamen  may  be  rated  as  mates. 

Mates  may  be  rated,  under  authority  of  the  Secretary  of  the  Navy, 
from  seamen  and  ordinary. seamen  who  have  enUsted  in  the  naval 
service  for  not  less  than  two  years. 

Act  May  17,  1864,  c.  89,  {  3,  13  Stat.  79.  Act  March  3,  1865,  c.  124,  $  3, 
13  Stat  539. 

Not^s  of  Deoisloiis 

Mates  as  warrant  offloers^-Mates,  going  vessels,  except  petty  officers,  etc 
though  appointed  by  the  Secretary  of  U.  S.  v.  Fuller  (1896)  16  Sup.  Ct  386, 
the  Navy,  are  petty  officers,  and  not  387,  160  U.  S.  593,  40  L.  Ed.  549. 
warrant  officers,  and  are  entitled  to  al-  A  mate  in  the  navy  is  not  an  officer 
lowance  of  ration  under  R.  S.  §  1579,  of  the  navy,  and  is  not  entitled  to  mile- 
post,  §  2880,  prohibiting  such  allowance  age.  Baxter  y.  U.  S.  (1897)  32  Ct 
to  persons  not  actually  on  duty  on  sea-  CL  76. 
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§  2561.  (R.  S.  §  1409.)     Rating  shall  not  discharge  from  enlistment. 
The  rating  of  an  enlisted  man  as  a  mate,  or  his  appointment  as  a 
warrant  officer,  -shall  not  discharge  him  from  his  enlistment. 

Act  May  17,  1864,  c.  89,  §  3,  13  Stat  79.    Act  March  8,  1865,  c  124,  §  3,  ' 
13  Stat.  539. 

Notes  of  Beoisioiis 

Distinction    between   officer   and   en-  being    between    commissioned    officers 

iisted  man^-A  person,  under  this  sec-  and  the  enlisted  force.     (1907)  26  Op. 

tion  and  section  2562,  post,  can  be  at  Atty.  Gen.  433. 

the  same  time  an  officer  of  the  navy  Cited    witiiout    definite    application, 

and   an   enlisted   man;    the  distinction  .  Baxter  v.  U.  S.  (1897)  32  Ct  CI.  75. 

§  2562.  (R.  S.  §  1410.)     Petty  officers. 

All  officers  not  holding  commissions  or  warrants,  or  who  are  not 
entitled  to  them,  except  such  as  are  temporarily  appointed  to  the 
duties  of  a  commissioned  or  warrant  officer,  and  except  secretaries 
and  clerks,  shall  be  deemed  petty  officers,  and  shall  be  entitled  to 
obedience,  in  the  execution  of  their  offices,  from  persons  of  inferior 


Act  July  17,  1862,  c  204,  §  18.  12  Stat  610. 
Notes  of  Beeisioiis 


Construction  and  application.— A  pay- 
master's clerk  is  not  a  petty  officer. 
Johnson  v.  Say  re  (1895)  15  Sup.  Ct 
773,  776,  158  U.  S.  109,  39  L.  Ed.  914. 

Mates,  though  appointed  by  the  Sec- 
retary of  the  Navy,  are  petty  officers, 
and  not  warrant  officers,  and  are  enti- 
tled to  allowance  of  ration  under  R.  S. 
{  1579,  post,  §  2880,*  prohibiting  such 
allowance  to  persons  not  actually  on 
duty  on  seagoing  vessels,  except  petty 
officers,  etc.  U.  S.  v.  FuUer  (1896)  16 
Sup.  Ct  386,  160  U.  S.  593,  40  L.  Ed. 
549. 

There  are  three  sorts  *  of  officers 
known  to  the  navy,  viz.,  commissioned, 
warrant  and  petty.  (1877)  15  Op. 
Atty.  Gen.  635. 

The  necessary  implication  of  this  sec- 
tion is  that  secretaries  are  officers  not 
holding  commissions  or  warrants,  and 
are  not  entitled  to  them.  The  only 
secretaries  named  in  the  statutes  are 
the  secretaries  to  the  admiral  and  vice- 
admiral,  and  commanders  of  squadrons 
(see  section  1556,  R.  S.,  section  2816, 
ante).  If  secretaries  do  not  hold  com- 
missions, and  are  not  entitled  to  them, 
it  follows  that  they  are  not  appointed 
by  the  President,  because  appointments 
by  the  President  are  always  evidenced 
by  a  commission.  (1890)  19  Op.  Atty. 
Gen.  592. 

In  the  navy,  petty  officers  and  war- 
rant officers  are  generally  spoken  of  as 
officers,  and  the  statute  recognizes  the 
usage;  but  all  petty  officers  are  not  of- 
ficers within  the  intent  of  the  Consti- 
tution or  of  penal  statutes.  Muse  v.  U. 
S.  (1884)  19  Ct  CI.  441. 

The  statutes  class  clerks  as  officers 


of  the  navy.  Hendee  v.  U.  S.  (1887) 
22  Ct  CI.  134,  affirmed  (1888)  8  Sup. 
Ct  507,  124  U.  S.  309.  31  L.  Ed.  469. 

In  October,  1861,  S.  was  appointed 
by  the  Secretary  of  the  Navy  "an  act- 
ing master  in  the  navy,  on  temporary 
service,"  and  was  dismissed  from  the 
service  by  the  Secretary  in  March, 
1862.  Held,  that  the  dismissal  was 
lawful;  that  in  the  absence  of  legisla- 
tion the  Secretary  had  power  to  deter- 
mine the  time  at  which  an  appointment 
expressly  temporary  should  come  to  an 
end.     (1876)  15  Op.  Atty.  Gen.  560. 

In  January,  1864,  S.  was  appointed 
by  the  Secretary  of  the  Navy  "an  act- 
ing gunner  on  temporary  service"  in 
the  volunteer  navy,  and  in  July,  1865, 
was  dismissed  from  the  service  by  the 
Secretary.  Held,  that  a  power  to  ap- 
point gunners  to  an  undefined  extent 
does  not  preclude  the  appointment  of 
acting  gunners  also;  that  the  power  to 
appoint  the  latter  is  implied  by  this 
section;  and  that  as  an  acting  gunner 
S.  was  liable  to  dismissal  at  the  will 
of  the  Secretary.  (1876)  15  Op.  Atty. 
Gen.  564. 

Distinction  between  officer  and  enlist- 
ed man.*— A  person  under  this  section 
and  section  2561.  ante,  can  be  at  the 
same  time  an  officer  of  the  navy  and 
an  enlisted  man;  the  distinction  being 
between  commissioned  officers  and  the 
enlisted  force.  (1907)  26  Op.  Atty. 
Gen.  433. 

Cited    without    definite    appiicatfon, 

Ex  parte  Reed  (1879)  100  U.  S.  13,  16, 
25  U  Ed.  538;  Baxter  v.  U.  S.  (1897) 
32  Ct  CL  75. 


(R.  S.  §  1411.     Superseded.) 

This  section  was  as  follows: 

'•The  Secretary  of  the  Navy  may  appoint,  for  temporary  service,  such  act- 
ing assistant  surgeons  as  the  exigencies  of  the  service  may  require,  who  shall 
receive  the  compensation  of  assistant  surgeons.** 

But  section  2  of  the  "Act  to  abolish  the  Volunteer  Navy  of  the  United 
States,"  Act  Feb.  15,  1879,  c  83,  §  2,  20  Stat  295,  provided  as  follows: 
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"That  from  and  after  the  passage  of  this  act  the  Secretary  of  the  Navy  shall 
not  appoint  acting  assistant  surgeons  for  temporary  service,  as  authorized  by 
section  fourteen  hundred  and  eleven,  Revised  Statutes,  except  in  case  of  war.** 

These  provisions  may  be  regarded  as  superseded  by  the  provision  for  appoint- 
ment by  the  President  for  tenu)orary  service  of  25  acting  assistant  curgeons,  of 
Act  May  4,  1898,  c.  234,  §  1,  ante,  §  2495. 

(R.  S.  §  1412.  Transferred  to  Chapter  2.) 
This  section  provided  that  officers  transferred  from  the  volunteer  service  to 
the  Regular  Navy  should  be  credited  with  their  sea  service  as  volunteer  officers. 
It  is  placed,  with  other  provisions  relating  to  credit  for  length  of  service,  under 
chapter  2  of  this  Title,  "General  Provisions  Relating  to  Officers,"  post,  S 
2615. 

§  2563.  (R.  S.  §  1413.)     Civil  engineers  and  store-keepers  at  navy- 
yards. 

The  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
may  appoint  a  civil  engineer  and  a  naval  store-keeper  at  each  of  the 
navy-yards  where  such  officers  may  be  necessary. 

Act  March  2, 1867,  c.  172,  §  1,  14  Stat.  490.  Act  June  17,  1868,  c.  61,  §  1, 15 
Stat.  69. 

Appointments  of  civil  engineers  were  limited  in  number  to  21,  by  a  provision 
of  Act  March  3,  1899,  c.  413,  §  7,  post,  §  2564.  Six  additional  were  authorized 
by  a  provision  of  Act  July  1,  1902,  c.  1368,  post,  §  2565 ;  and  one  additional 
civil  engineer,  in  all  28,  and  12  assistant  civil  engineers,  of  whom  not  more 
than  three,  in  addition  to  those  necessary  to  fill  vacancies,  were  to  be  appointed 
in  any  one  calendar  year,  were  authorized  by  provisions  of  Act  March  3,  1903, 
c.  1010,  ante,  §§  2483-2485. 

Note*  of  Beoisions 

As  to  pay  of  civil  engineers,  see  note  absence  of  any  action  by  the  President 

under  {  2816.  conferring   upon    them   relative    rank) 

Appointment  of  naval  storekeeper^—  are  not  to  be  considered  naval  officers, 
The  appointment  of  a  civilian  naval  but  civil  officers,  and  it  was  competent 
storekeeper  by  the  commander  of  a  to  the  President,  if  he  deemed  the  fur- 
squadron  is  not  authorized  by  law,  and  ther  continuance  of  G.  in  the  service 
is  therefore  void-  and  furnishes  no  not  advisable,  to  nominate  W.  in  his 
ground  upon  which  the  salary  for  that  place.  The  confirmation  and  appoint- 
office  can  be  claimed.  Larkin  v.  U.  S.  ment  of  W.*  operated  to  remove  G.,  and 
(1869)  5  Ct  CI.  535.  the  fact  that  the  latter  received  no  no- 

Appolntment    of   civil    engineer-In  n?!nil«*'!?  f  ^""^^^a^iQ-a'^^^^e"^ 

December,    1876,    the    President   nom-  P.^^kI  °^   1  «t«  ^^^^^ 

inated  W.  to  be  a  civil  engineer  in  the  ^^^^^^  ^/  ^^^^  ^  ^5'  ^"y.  Gen.  16^, 

navy  vice  G..  removed,  and  the  nom-  S/'/^J?^    Attv"  r.Tm^         """^ 

mation   was   confirmed   by   the   Senate  ^^^^^^   ^^  ^^'  ^"y*  ^^°-  ^03. 

January  9,  1877,  on  which  date  he  was  Civil  engineers  as  offlolals.- The  stat- 

also    commissioned    by   the    President  ^te  is  a  recognition  of  civil  engineers 

No  notice  was  sent  to  G.  of  his  re-  ^^  officials  in  the  naval  service.    Brown 

moval,  or  of  the  appointment  of  W.  in  v.  U.  S.  (1897)  32  Ct  CI.  379. 

his  place;    but  from  the  terras  of  this  Civil  engineers,  appointed  under  this 

act.  providing  for  the  appointment  of  section,  are  officers  of  the  navy  within 

civil  engineers,  it  is  to  be  implied  that  the  meaning  of  articlei  36  and  37  of 

tixQ  service  of  such  officer  may  be  dis-  section  1624,  R.  S.    (1876)  15  Op.  Atty. 

pensed  with  when  necessary.    Held,  ac-  Gen.   165;     (1881)   17  Op.  Atty.  Gen. 

cordingly,  that  civil  engineers  (in  the  126. 

§  2564.  (Act  March  3,  1899,  c.  413,  §  7.)  CivU  engineers;  number 
on  active  list. 
No  appointments  shall  be  made  of  civil  engineers  in  the  Navy 
on  the  active  list  under  section  fourteen  hundred  and  thirteen  of 
the  Revised  Statutes  in  excess  oi  the  present  number,  twenty-one. 
(30  Stat.  1006.) 

This  was  a  provision  of  section  7  of  the  Navy  Personnel  Act,  cited  above, 
other  provisions  of  which  section,  prescribing  the  numbers  of  various  grades  on 
the  active  list  of  the  line  of  the  Navy  are  set  forth  ante,  §  2482. 

Six  additional  civil  engineers  were  authorized  by  a  provision  of  Act  July  1, 
1902,  c.  1368,  post,  §  2565,  and  one  additional  civil  engineer  and  12  assistant 
civil  engineers  were  authorized  by  provisions  of  Act  March  3,  1903,  c.  1010, 
ante,  §  2483. 

The  authorized  number  in  now  determinable  on  a  percentage  basis.  See  ante^ 
S  2483b. 
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§  2565.  (Act  July  1,  1902,  c.  1368.)     CivU  engineers;   addition  to 
number. 

The  appointment  of  six  additional  civil  engineers  is  hereby  au- 
thorized, three  to  be  appointed  during  the  present  calendar  year, 
and  the  other  three  in  the  calendar  year  of  nineteen  hundred  and 
three.    (32  Stat.  671.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1903, 
cited  above. 

One  additional  civil  engineer,  in  al]  28,  and  12  assistant  civil  engineers,  were 
authorized  by  provisions  of  Act  March  3,  1903,  c.  1010,  ante.  §§  2483-2485. 

§  2566.  (Act  March  3,  1903,  c.  1010.)     Civil  engineers;  promotions 
after  examination. 
Promotions  in  the  corps  of  civil  engineers  shall  be  after  such  ex- 
amination as  the  Secretary  of -the  Navy  may  prescribe.     (32  Stat. 
1197.) 

This  was  a  proviso  annexed  to  provisions  for  increase  of  the  number  of  civil 
engineers,  etc.,  in  the  naval  appropriation  act  for  the  fiscal  year  1904,  cited 
above. 
See  notes  to  R.  S.  {  1413,  ante,  §  2563. 
See  i  2697d,  and  note  under  §  2689. 

§  2567.  (R.  S.  §  1414.)     Store-keepers  on  foreign  stations. 

The  Secretary  of  the  Navy  may  appoint  citizens  who  are  not  of- 
ficers of  the  Navy  to  be  store-keepers  on  foreign  stations,  when  suit- 
able officers  of  the  Navy  cannot  be  ordered  on  such  service,  or  when, 
in  his  opinion,  the  public  interest  will  be  thereby  promoted. 

Act  June  17,  1844,  c.  107,  |  1,  5  Stat.  700.  Act  March  3,  1847,  c.  48,  §  3, 
9  Stat  172. 

Except  in  the  case  provided  for  in  this  section,  a  suitable  commissioned  or 
warrant  officer  may  be  ordered,  to  take  charge  of  naval  stores  at  foreign  sta- 
tions, by  R.  S.  f  1438,  post,  §  2610. 

§  2568.  (R.  S.  §  1415.)     Store-kecpcr's  bond. 

Every  person  who  is  appointed  store-keeper  under  the  provisions 
of  the  preceding  section  shall  be  required  to  give  a  bond,  in  such 
amount  as  may  be  fixed  by  the  Secretary  of  the  Navy,  for  the  faith- 
ful performance  of  his  duty. 

Act  June  17,  1844,  c.  107,  §  1,  5  Stat.  700.  Act  March  3,  1847,  c.  48,  S  3, 
9  Stat.  172. 

§  2568a.  (Act  Aug.  29,  1916,  c.  417.)     Rating  of  storekeepers. 

The  rating  of  storekeeper  is  hereby  established  in  the  artificer 
branch  with  the  following  rates  of  pay  per  month:  Chief  petty 
officer,  $50;  petty  officer,  first  class,  $40;  petty  officer,  second 
class,  $35 ;  petty  officer,  third  class,  $30,  subject  to  such  increases 
of  pay  and  allowances  as  are  or  may  hereafter  be  authorized  by 
law  for  the  enlisted  men  of  the  Navy.  (39  Stat.) 
From  nayal  appropriation  act. 

§  2569.  (R.  S.  §  1416.)  Civil  offices  at  yards  may  be  discontinued 
by  Secretary  of  the  Navy. 
The  Secretary  of  the  Navy  is  authorized,  when  in  his  opinion  the 
public  interest  will  permit  it,  to  discontinue  the  office  or  employment 
pf  any  measurer  and  inspector  of  timber,  clerk  of  the  yard,  clerk  of 
the  commandant,  clerk  of  the  store-keeper,  clerk  of  the  naval  con- 
structor, and  the  keeper  of  the  magazine  employed  at  any  navy-yard, 
and  to  require  the  duties  of  the  keeper  of  the  magazine  to  be  per- 
formed by  gunners. 

Act  Aug.  10,  1846,  c.  176,  §  1,  9  Stat  98. 

§  2570.  (R.  S.  §  1417,  as  amended,  Act  June  30,  1876,  c.  159,  and 
Act  May  12,  1879,  c.  5.)     Enlisted  men;  appointment  of  war- 
rant officers;  preference  to  honorably  discharged  apprentices, 
etc.,  re-enlisting. 
♦    *     Provided,  That  in  the  appointment  of  warrant-officers  in 

the  naval  service  of  the  United  States,  preference  shall  be  given  to 
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men  who  have  been  honorably  discharged  upon  the  expiration  of  an 
enlistment  as  an  apprentice  or  boy,  to  serve  during  minority,  and  re- 
enlisted  within  three  months  after  such  discharge,  to  serve  during  a 
term  of  three  or  more  years :  Provided  further,  That  nothing  in  this 
act  shall  be  held  to  abrogate  the  provisions  of  section  fourteen  hun- 
dred and  seven  of  the  Revised  Statutes  of  the  United  States. 

Act  June  7,  1864,  c.  Ill,  13  Stat  120.  Act  June  17,  1868,  c.  61,  $  2,  15 
Stat.  72.  Act  June  30,  1876,  c.  159,  19  Stat  66.  Act  May  12,  1879,  c.  6, 
21  Stat  3. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 

"The  number  of  persons  who  may  at  one  time  be  enlisted  into  the  Navy  of 
the  United  States,  including  seamen,  ordinary  seamen,  landsmen,  mechanics, 
firemen,  coal-heavers,  apprentices,  and  boys,  shall  not  exceed  eight  thousand 
five  hundred." 

It  was  amended  by  changing  the  limit  of  the  number  of  the  enlisted  force 
from  8,500,  originally  fixed  by  the  section,  to  7,500,  by  Act  June  30,  1876,  c. 
159,  cited  above. 

It  was  further  amended  by  Act  May  12,  1879,  c.  5,  last  cited  above,  to  read 
as  follows: 

**Tbe  number  of  persons  who  may  at  one  time  be  enlisted  into  the  Navy  of 
the  United  States,  including  seamen,  ordinary  seamen,  landsmen,  mechanics, 
firemen,  and  coal-heavers,  and  including  seven  hundred  and  fifty  apprentices 
and  boys,  hereby  authorized  to  be  enlisted  annually,  shall  not  exceed  eight 
thousand  two  hundred  and  fifty"— with  the  addition  of  the  two  provisos  which 
are  set  forth  here. 

The  portion  of  the  section,  as  so  last  amended,  which  is  quoted  above,  was 
superseded  by  a  subsequent  provision,  similar  in  all  respects  except  as  to  the 
totol  number  limited,  of  Act  March  3,  1893,  c.  212,  post,  §  2571. 

Apprentices  were  made  additional  to  the  number  of  enlisted  persons,  by  a 
provision  of  Act  April  24,  1896,  c.  120,  {  2,  post,  {  2574. 

Subsequent  provisions  increasing  the  number  of  the  enlisted  force  are  set 
forth  post,  §§  2572,  2573. 

R.  S.  §  1407,  mentioned  in  the  last  proviso  to  this  section,  providing  for  the 
promotion  of  seamen  distinguishing  themselves,  to  warrant  officers,  is  set  forth 
ante,  §  2559. 

Notes  of  Dooisioiu 

Eniisted   men.  — This  section  defines  Mooat  v.  U.  S.  (1887)  22  Ct  OL  293, 

who  are  enlisted  men  and  limits  their  298. 
number;  and  paymasters'  clerks  are  not 

among   them,    while    they   are    among  Cited    without    definite    application, 

those    who    teke    the    oath    of    office.  Davis  v.  U.  S.  (1892)  28  Ct  OL  21. 

§  2571.  (Act  March  3,  1893,  c.  212.)     Enlisted  men;  limit  of  num- 
ber ;  appret^tices  and  boys  to  be  enlisted  annually. 
The  number  of  persons  who  may  at  one  time  be  enlisted  into  the 
Navy  of  the  United  States,  including  seamen,  ordinary  seamen, 
landsmen,  mechanics,  firemen,  and  coal  heavers,  and  including  one 
thousand  five  hundred  apprentices  and  boys,  hereby  authbrized  to 
be  enlisted  annually,  shall  not  exceed  nine  thousand.    {^7  Stat.  730.) 
This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1894, 
cited  above. 

This  provision  superseded  the  provision  on  the  same  subject  of  R.  S.  {  1417, 
as  amended  by  acts  previous  to  this  act. 
See  notes  to  R.  S.  §  1417,  ante,  §  2570. 

Provisions  for  enlistment  of  additional  seamen  are  set  forth  post,  {§  2572, 
2573. 

By  Act  Aug.  29,  1916,  c.  417,  post,  %  2573a,  the  President  is  authorized  to 
increase  the  authorized  enlisted  strength  of  the  Navy. 

Notes  of  Decisions 

Enlistment  of  aliensw— An  alien  can  bound,  the  same  as  citizens,  to  serve 
be  enlisted  in  the  naval  or  marine  corps  for  the  term  of  his  enlistment  (1844) 
service  of  the  United  States,  and  is      4  Op.  Atty.  €ten.  850. 
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§  25172.  (Act  March  2,  1895,  c.  186.)     Enlisted  men;    additional 
seamen. 

The  Secretary  of  the  Navy  is  hereby  authorized  to  enlist  as  many 
additional  seamen  as  in  his  discretion  he  may  deem  necessary,  not 
to  exceed  one  thousand.    (28  Stat.  826.) 

This  wai  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1896, 
cited  above. 
See  notes  to  R.  S.  1417,  and  Act  March  3,  1893,  c.  212,  {{  2670,  2571. 
A  subsequent  provision  for  enlistment  of  additional  men  was  made  by  Act 
June  10,  1896,  c.  399,  post,  §  2573. 

By  Act  Aug.  29,  1916,  c.  417,  post.  §  2573a,  the  President  is  authorized  to 
increase  the  enlisted  strength  of  the  Navy. 

§  2573.  (Act  June  10,  1896,  c.  399.)  Enlisted  men;  additional  sea- 
men. 
The  Secretary  of  the  Navy  is  hereby  authorized  to  enlist  at  any 
time  after  the  passage  of  this  Act  as  many  additional  men  as  in  his 
discretion  he  may  deem  necessary,  not  to  exceed  one  thousand.  (29 
Stat.  361.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1897, 
cited  above. 

Besides  the  increase  in  the  number  of  enlisted  men  in  the  Navy  authorized 
by  provisions  of  a  permanent  nature,  of  this  and  previous  acts,  ante,  §§  2570- 
2572,  the  annual  naval  appropriation  acts  provide  specifically  for  a  greater 
number  for  each  year.  The  provision  for  the  fiscal  year  1914  by  Act  March  4, 
1913,  c.  148,  37  Stat  891,  was  as  follows : 

**Pay  of  petty  officers,  seamen,  landsmen,  and  apprentice  seamen,  including 
men  in  the  engineers*  force  and  men  detailed  for  duty  with  Naval  Militia,  and 
for  the  Fish  Commission,  forty-eight  thousand  men;  and  the  number  of  en< 
listed  men  shall  be  exclusive  of  those  undergoing  imprisonment  with  sentence  of 
dishonorable  discharge  from  the  service  at  expiration  of  such  confinement;  and' 
as  many  machinists  as  the  President  may  from  time  to  time  deem  necessary 
to  appoint,  not  to  exceed  twenty  in  any  one  year;  and  three  thousand  five 
hundred  apprentice  seamen  under  training  at  training  stations  and  on  board 
training  ships,  at  the  pay  prescribed  by  law.*' 

By  Act  Aug.  29,  1916,  c.  417,  post,  §  2573a,  the  President  is  authorized  to 
increase  the  Navy  during  national  emergencies. 

Notes  of  Deoisioiis 

Enlistment  of  ailensw— An  alien  can  boimd  the  same  as  citizens  to  serve  for 
be  enlisted  in  the  naval  or  marine  corps  the  term  of  his  enlistment.  (1844)  4 
service  of  the  United  States,  and  is       Op.  Atty.  Gen.  350.* 

§  2573a.  (Act  Aug.  29,  1916,  c.  417.)  President  authorized  to  in- 
crease  strength  of  navy. 
The  President  is  hereafter  authorized,  whenever  in  his  judg- 
ment a  sufficient  national  emergency  exists,  to  increase  the  author- 
ized enlisted  strength  of  the  Navy  to  eighty-seven  thousand  men. 
(39  Stat.) 

From  naval  appropriation  act. 

§  2573b.  (Act  Aug.  29,  1916,  c.  417.)     Number  of  Navy  to  be  ex- 
clusive of  those  court-martialed. 
Hereafter  the  number  of  enlisted  men  of  the  Navy  shall  be  ex- 
clusive of  those  sentenced  by  court-martial  to  discharge.    (39  Stat.) 

§  2573c.  (Act  Aug.  29,  1916,  c.  417.)     Enlisted  strength  of  Navy; 
how  computed. 
The  enlisted  strength  of  the  Navy  authorized  in  this  Act  shall  be 
deemed  to   include  all  enlistments  heretofore  made  during  this 
calendar  year  which  may  have  been  in  excess  of  the  number  au- 
thorized by  law  at  the  time.    (39  Stat.) 
From  naval  appropriation  act. 

§  2574.  (Act  April  24,  1896,  c.  120,  §  2.)     Apprentices  to  be  addi- 
tional to  number  of  enlisted  force. 
All  apprentices  of  the  Navy,  whether  at  a  training  station  or  on 
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board  an  apprentice  training  ship,  shall  be  additional  to  the  number 
of  enlisted  persons  allowed  by  law  for  the  Navy.    (29  Stat.  97.) 

This  section  was  part  of  an  act  providing  for  a  naval  training  station  in  the 
harbor  of  San  Francisco,  Cal.,  cited  above. 

Previous  provisions  which  included  apprentices  in  the  number  to  which  the 
enlisted  force  was  limited  were  made  by  R.  S.  §  1417,  and  Act  March  3, 
1893,  c.  212,  ante,  §§  2570,  2571. 

§  2574a.  (Act  June  30,  1914,  c.  130.)  Enlisted  men;  number  to  be 
construed  as  daily  average  number  throughout  fiscal  year. 
Hereafter  the  number  of  enlisted  men  of  the  Navy  and  Marine 
Corps  provided  for  shall  be  construed  to  mean  the  daily  average 
number  of  enlisted  men  in  the  naval  service  during  the  fiscal  year. 
(38  Stat.  403.) 

From  naval  appropriation  act. 

§  2575.  (R.  S.  §  1418,  as  amended,  Act  May  12,  1879,  c.  5,  and  Act 
Feb.  23,  1881,  c.  73,  §  2.)  Term  of  enlistment. 
Boys  between  the  ages  of  fourteen  and  eighteen  years  may  be 
enlisted  to  serve  in  the  Navy  until  they  shall  arrive  at  the  age  of 
twenty-one  years ;  other  persons  may  be  enlisted  to  serve  for  a  pe- 
riod not  exceeding  [five]  years,  unless  sooner  discharged  by  direc- 
tion of  the  President. 

Act  March  2,  1837,  c.  21,  J  1,  5  Stat.  153.  Act  May  12,  1879,  c.  5^,  21  Stat 
3.    Act  Feb.  23,  1881,  c.  73,  §  2,  21  Stat  338. 

This  section,  as  enacted  in  the  Revised  Statutes,  read:  "Boys  between  the 
ages  of  sixteen  and  eighteen  years  may  be  enlisted,"  etc. 

It  was  amended  by  Act  May  12,  1879,  c  5,  cited  above,  by  changing  the 
word  "sixteen"  to  "fifteen" ;  and  it  was  further  amended  by  Act  Feb.  23,  1881, 
c.  73,  §  2,  last  cited  abbve,  by  changing  the  word  "fifteen"  to  "fourteen,"  to 
read  as  set  forth  here. 

The  word  "five,"  inclosed  in  brackets,  preceding  the  word  "years"  in  this 
section,  was  superseded  by  provisions  making  the  term  of  enlistment  four  years, 
of  Act  March  3,  1899,  c.  413,  §  16,  and  Act  Aug.  22,  1912,  c.  335,  post,  S§  2576, 
2577. 

Provisions  requiring  refunding  of  cost  of  outfit  allowed  on  enlistment,  where 
men  are  discharged  in  certain  cases  during  the  first  six  months  of  enlistment, 
made  by  Act  June  29,  1906,  c.  3590,  are  set  forth  post,  f  2587. 

Notes  of  Becisioiui 

Construction  In  generali^-Congress  right  cannot  be  denied  because  of  con- 
has  a  constitutional  power  to  enlist  templated  court-martial  proceedings 
minors  in  the  army  or  navy  without  the  for  fraudulent  enlistment,  especially 
consent  of  their  parents.  U.  S.  v.  where,  between  the  time  of  the  demand 
Bainbridge  (C.  G.  1816)  Fed.  Gas.  No.  for  his  discharge  by  his  parents  and 
14,497.  the    procuring    of    the    writ,    several 

A  minor  over  18  is  included  in  the  months  elapsed  during  which  no  pro- 
terms  "other  persons,"  and  therefore  ceedings  were  taken  against  him.  Ex 
his  enlistment  without  such  consent  is  parte  Bakley  (D.  O.  1906)  148  Fed. 
valid.  United  States  v.  Watson  (G.  G.  56,  affirmed  (1907)  152  Fed.  1022,  82  G. 
1856)    Fed.   Gas.   No.   16,650a;    In   re  G.  A.  659. 

Gollins   (N.   Y.   1863)    25   How.   Prac.  The  act  providing  for  enlisting  boys 

157.    GONTRA,  see  In  re  McLave  (O.  for  the  naval  service  and  to  extend  the 

G.   1870)    Fed.    Cas.    No.    8,876;     Re  term    for    the    enlistment    of    seamen, 

Hayes  (C.  0.  1883)  Fed.  Gas.  No.  6,-  does    not    include    the    enlistment    of 

261a.  marines.    (1842)  4  Op.  Atty.  Gen.  89. 

Minors  may  be  enlisted  in  the  marine  The   apprenticeship   had  in  view  by 

corps,  as  musicians,  with  the  assent  of  Gongress  relates  only  to  those  who  may 

their  fathers,  and  may  be  bound  as  ap-  not  be  called  on  for  military  service  on 

prentices  to  the  drum-major,  in  behalf  the  land.     Id. 

of  the  government     Ex  parte  Brown  The   phrase   *'other  persons"  in  the 

(G.  G.  1839)  Fed.  Cas.  No.  1,972.  act  included  minors  above  18  as  well  as 

If  a  minor,  aged  19  years,  enlists  for  men  of  full  age.     (1896)  21  Op.  Atty. 

the  term  of  4  years,  quiere,  whether  he  Gen.  327. 

is  not  entitled  to  his  discharge  at  the  Under  an  act  of  congress  providing 

age  of  21.    Id.  for    the    employment   of   boys   in   the 

The   parents   of  a  minor  son  under  army  and   navy,    the   enlistment  of  a 

the  age  of  18  years,  who  has  enlisted  minor  in  the  navy,  without  the  consent 

in  the   navy   without  their   knowledge  of  his  guardian,  was  invalid,  and  such 

or    consent,    are    entitled    to    his    dis-  minor  could  no.t  be  detained,  by  virtue 

charge    on    habeas    corpus,    and    this  thereof,  against  the  claim  of  bis  guard- 
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ian,  who  dissented  therefrom,  and  as-  bind    himself    for    a    further    period, 

serted   his    right   to    the   custody    and  (1896)  *21  Op.  Atty.  Gen.  327. 

service  of  such  minor,  where  it  did  not  The   United  States  have   a   right   to 

appear,  by  the  express  words  of  such  prescribe  the  rules  and  conditions  un- 

act,  nor  by  necessary  implication,  that  der    which    voluntary    or    compulsory 

it  was  intended  to  dispense  with  the  services  are  to  be  rendered  by  citizens, 

necessity   of   such  consent.     Common-  and  the  period  at  which  persons  reach 

wealth  V.  Dowses  (1836)  41  Mass.  (24  their    majority    and    become   sui   juris 

Pick.)  227.  with  respect  to  the  ordinary  affairs  of 

The   enlistment  into   the   navy   of  a  life  cannot  abridge  this  power  of  the 

minor  under  18  years  of  age,  without  general    government      (1896)    21    Op. 

consent  of  his  parents  or  guardian,  is  Atty.  Gen.  327. 

not   rendered   binding   by   his    making  Detention  after  termination  of  enlist- 

oath  that  he  was  of  age.    In  re  Webb  ment.F-The  commander  of  a  squadron 

(N.  Y.  1862)  24  How.  Prac  247.  may  detain  a  marine  after  the  term  of 

Enlistment  in  marine  corpSw-The  ma-  ^*«.   ^^stment   expires,   where   in   the 

rine   corps    (R.    S.    tit   15,   c.   9    [this  ?P^°^^°   ^^  .^^^   commander   public  in- 

chapter])  is  part  of  the  United  Stetes  ^^i   nndThr' ^^l^ff  Tnl  f^ZTJ^ 

naval    service,    in    which    minors    over  final,  and  the  marine  failing  to  conform 

18  vears  of  aW  mav  be  enlisted  under  ^^^^^^  ^^  liable  to  punishment     Djns- 

15  years  ot  age  may  De  enlisted  under  Wilkes   (1851)    12   How.   390. 

this    section    without    the    consent    of  aqq  io  l  Ed   1036 

their    parents    or    guardians.      In    re  '          *       ' 

Doyle  (D.  C.  1883)  18  Fed.  369.  Cited     without    definite    application, 

U.  S.  V.  Reaves  (1903)  126  Fed.  127, 

Term  of  enli8tment.F-If  a  statute  an-  128,  60  C.  C.  A.  675  (reversing  [C.  C. 

thorizes  a  minor  by  enlistment  to  bind  1903]  121  Fed.  848);   In  re  Boykczyn- 

himself    during    his    minority,    he    can  ski  (D.  C.  1913)  207  Fed.  813. 

§  2576.  (Act  March  3,  1899,  c.  413,  §  16.)     Term  of  enlistment  four 
years. 
Hereafter  the  term  of  enlistment  of  all  enlisted  men  of  the  Navy 
shall  be  four  years.    (30  Stat.  1008.) 

This  provision  was  part  of  section  16  of  the  Navy  Personnel  Act  of  1899, 
cited  above. 

The  remaining  portion  of  the  section,  amending  R.  S.  f  1573,  is  incorporated 
in  that  section,  post,  §  2864. 

A  subsequent  provision  that  the  term  of  enlistment  shall  be  four  years  was 
made  by  Act  Aug.  22,  1912,  c.  335,  post,  §  2577. 

Cited    without    definite    application, 

In   re   Boykczynski   (D.   C.   1913)    207 
Fed.  813. 

§  2577.  (Act  Aug.  22, 1912,  c.  335.)     Term  of  enlistment  four  years. 
The  term  of  enlistment  of  all  enlisted  men  of  the  United  States 
Navy  other  than  those  who  are  enlisted  during  minority  shall  be 
four  years.     (37  Stat.  330.) 

This   paragraph   and    the   paragraph  next  following  are   provisions  of   the 
naval  appropriation  act  for  the  fiscal  year  1918,  cited  above. 

Notea  of  Deoisiona 

Commencement  of  term  under  prior  though  made  before,  and  the  persons 

actw— -Enlistments   for  the  naval   serv-  enlisting  serve  awhile  in  fitting  the  ves- 

ice  for  "two  years  from  the  time  when  sel  for  sea.     (1811)  1  Op.  Atty.  Gen.- 

the   ship   shall  last  weigh   anchor  for  1^. 
sea"    are    regular   for   that    term,    al- 

§  2578.  (Act  Aug.  22,  1912,  c.  335.)  Term  of  enlistment;  exten- 
sion by  agreement ;  pay  and  allowances  after  existing  term. 
The  term  of  enlistment  of  any  enlisted  man  in  the  Navy  may,  by 
his  voluntary  written  agreement,  under  such  regulations  as  may 
be  prescribed  by  the  Secretary  of  the  Navy  with  the  approval  of 
the  President,  be  extended  for  a  period  of  either  one,  two,  three, 
or  four  full  years  from  the  date  of  expiration  of  the  then  existing 
four-year  term  of  enlistment,  and  subsequent  to  said  date  such  en- 
listed men  as  extend  the  term  of  enlistment  as  authorized  in  this 
section  shall  be  entitled  to  and  shall  receive  the  same  pay  and  allow- 
ances in  all  respects  as  though  regularly  discharged  and  reenlisted 
immediately  upon  expiration  of  their  term  of  enlistment,  and  such 
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extension  shall  not  operate  to  deprive  them  upon  discharge  at  the 
termination  thereof  of  any*right,  privilege,  or  benefit  to  which  they 
would  be  entitled  at  the  expiration  of  a  four-year  term  of  enlist- 
ment.   (37  Stat.  331.) 

This  was  a  further  provision  of  the  nayal  appropriation  act  for  the  fiscal 
year  1913,  cited  above. 

§  2579.  (Act  March  4,  1913,  c.  148.)     Advertising  for  recruits;  em- 
ployment of  agency. 
Authority  is  hereby  granted  to  employ  the  services  of  an  advertis- 
ing agency  in  advertising  for  recruits  under  such  terms  and  condi- 
tions as  are  most  advantageous  to  the  Government.    (37  Stat.  894.) 
This  was  a  proviso  annexed  to  an  appropriation  for  expenses  of  recruiting  in 
the  naval  appropriation  act  for  the  fiscal  year  1914,  cited  above. 

A  provision  in  the  same  language  was  made  by  the  similar  act  for  the  pre- 
ceding year,  Act  Aug.  22,  1912,  c.  335,  37  Stat.  332. 

§  2579a.  (Act  Aug.  29,  1916,  c.  417.)     Services  of  postmasters  i^ 
procuring  recruits  for  Navy  and  Marine  Corps;  compensation. 

The  President  is  authorized  in  his  discretion  to  utilize  the  servic- 
es of  postmasters  of  the  second,  third,  and  fourth  classes  in  pro- 
curing the  enlistment  of  recruits  for  the  Navy  and  the  Marine 
Corps,  and  for  each  recruit  accepted  for  enlistment  in  the  Navy  or 
the  Marine  Corps,  the  postmaster  procuring  his  enlistment  shall 
receive  the  sum  of  $5.  (39  Stat.) 
From  naval  appropriation  act. 

§  2580.  (R.  S.  §  1419,  as  amended,  Act  May  12,  1879,  c.  5,  and  Act 
Feb.  23,  1881,  c.  73,  §  2.)     Consent  of  parents  and  guardians. 

Minors  between  the  age  of  fourteen  and  eighteen  years  shall  not 
be  enlisted  fof  the  naval  service  without  the  consent  of  their  parents 
or  guardians. 

Act  March  2,  1837,  c.  21,  §  1,  6  Stat.  153.  Act  March  3,  1865,  c.  79,  §  18, 
13  Stat.  490.  Act  May  12,  1879,  c.  5,  21  Stat  3.  Act  Feb.  23,  1881,  c.  73, 
§  2,  21  Stat.  338. 

This  section,  as  enacted  in  the  Revised  Statutes,  read:  "Minors  between  the 
age  of  sixteen  and  eighteen  years,"  etc. 

It  was  amended  by  Act  May  12,  1879,  c  5,  cited  above,  by  changing  the 
word  "sixteen"  to  "fifteen" ;  and  it  was  further  amended  by  Act  Feb.  23,  1881. 
c.  73,  f  2,  last  cited  above,  by  changing  the  word  "fifteen"  to  "fourteen." 

The  register  of  wills  of  the  District  of  Columbia  was  required  to  "prepare 
papers  in  connection  with  appointment  of  guardians  to  enable  indigent  boys 
to  enlist  in  the  United  States  Navy  as  provided  by  law,  without  making  any 
charge  therefor,"  by  a  provision  of  the  District  of  Columbia  appropriation  act 
for  the  fiscal  year  1892,  Act  March  3,  1891,  c.  546,  26  Stat  1063,  which  is 
omitted  as  local  only. 

Notes  of  Beciaioiui 
I.  Enlistment  under  prior  act8.F—  Fed.  Cas.  No.  7,637;  Commonwealth 
Under  the  navy  acts  of  1798,  1806,  v.  Downes  (Mass.  1836)  41  Mass.  (24 
1807,  1809,  and  1813,  the  consent  of  Pick.)  227;  Commonwealth  v.  Fox 
the  father  is  not  necessary  to  the  valid  (1847)  7  Pa.  St  (7  Barr)  336;  Com- 
enlistment  of  minors.  United  States  v.  monwealth  v.  Beatty  (Phila.  Quart 
Bainbridge  (C.  O.  1816)  Fed.  Cas.  No.  Sess.  1861)  18  Leg.  Int.  316. 
14,497.  Where  a  minor  under  the  age  of  18 

Validity  of  enlistment  without  parents'  years  enlisted  in  the  navy  without  the 
con8ent.-/rhe  enlistipent  is  valid  as  to  consent  of  his  father,  then  living,  on 
the  minor,  and  voidable  only  by  the  the  minor's  fraudulent  representation « 
parent  or  guardian  before  he  attains  t^^at  he  was  over  21  years  of  age,  such 
the  age  of  18.  U.  S.  v.  Reaves  (1903)  enlistment  was  not  void  as  to  the  minor, 
126  Fed.  127,  60  C.  C.  A.  675  (revers-  but  was  voidable  only,  at  the  instance  of 
ing  decree  Ex  parte  Reaves  [C.  C.  Ws  father.  U.  S.  v.  Reaves  (1903) 
1903]  121  Fed.  848) ;  U.  S.  v.  Pendle-  126  Fed.  127,  W  C.  C.  A.  675,  revers- 
ton  (C.  C.  1909)  167  Fed.  690.  ing  Ex  parte  Reaves  (C.  C.  1903)  121 

The  enlistment  of  a  minor  into  tho  Fed.  848. 
army  or  navy,  without  the  consent  of  Minors  between  the  ages  of  14  and  18 
his  parent  or  guardian,  is  voidable  at  cannot  enlist  under  any  circumstances 
the  instance  of  such  parent  or  guardian.  without  the  consent  of  parent  or  guard- 
In  re  McLave  (C.  C.  1870)  Fed.  Cas.  ian.  Ex  parte  Lisk  (D.  0.  1906)  143 
No.  8,876;   In  re  Keeler  (D.  O.  1843)      Fed.  860,  861. 
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A  minor  oTer  18  aod  under  21  years  of 
acre  may  enter  into  a  binding  contract 
of  enlistment  in  the  navy.  In  re  Oli- 
ver (1887)  1  Alaska,  1. 

Discharge  on  habeas  oorpysw— While 

the  enlistment  of  a  minor  in  the  army 
or  navy  of  the  United  States  without 
the  written  consent  of  his  parents  and 
against  the  prohibition  of  the  statute 
is  voidable  at  the  instance  of  his  par- 
ents, so  long  as  the  minor  remains  in 
the  service  he  is  amenable  to  the  mili- 
tary law,  and  the  civil  courts  will  not 
interfere  to  discharge  him  on  habeas 
corpus  on  petition  of  his  parents,  if  at 
the  time  of  the  presentation  of  the  peti- 
tion for  the  writ  he  is  under  arrest 
and  being  held  on  any  charge  cognizable 
by  a  military  court,  nor  until  the  termi- 
nation of  the  military  proceedings  and 
the  expiration  of  his  sentence,  if  any  be 
imposed  therein.  In  re  Scott  (1906) 
144  Fed.  79,  75  C.  C.  A.  237. 

The  parents  of  a  minor  son  under  the 
age  of  18  years,  who  has  enlisted  in  the 
navy  without  their  knowledge  or  con- 
sent are  entitled  to  his  discharge  on 
habeas  corpus,  and  their  right  cannot 
be  denied  because  of  contemplated 
or  possible  court-martial  proceedings 
against  the  minor  for  fraudulent  enlist- 
ment, especially  where,  between  the 
time  demand  for  his  discharge  was 
made  by  the  parents  and  the  procuring 
of  the  writ,  several  months  elapsed, 
during  which  no  proceedings  were  tak- 
en against  him.  Dillingham  v.  Bakley 
(1907)  152  Fed.  1022,  82  O.  O.  A.  669, 
affirming  judgment  Ex  parte  Bakley  (D. 
C.  1906)  148  Fed.  56. 

A  court  will  not  on  habeas  corpus  dis- 
charge a  minor  under  18,  who  enlisted 
without  the  consent  of  his  parents  or 
guardian,  where  at  the  time  of  the  ap- 
plication for  the  writ  the  minor  is  under 
arrest  and  held  for  trial  by  court- 
martial  on  a  charge  of  desertion,  fraud- 
ulent enlistment,  or  other  charge  pun- 
ishable by  a  naval  court.  Dillingham 
V.  Booker  (1908)  163  Fed.  696,  697,  90 
C.  C.  'A.  280,  18  L.  R.  A.  (N.  S.)  956, 
16  Ann.  Gas.  127. 

If  a  boy  under  the  age  of  18  years, 
who  has  enlisted  in  the  naval  service 
without  his  father's  consent,  be  taken 
from  the  lawful  custody  of  his  father, 
to  which  he  had  returned,  by  the  naval 
authorities  on  the  charge  of  desertion, 
the  writ  of  habeas  corpus  is  the  proper 
proceeding  to  determine  his  status  and 
the  right  to  his  custody,  the  validity  of 
the  enlistment,  as  against  the  father, 
being  a  matter  which  the  civil  courts 
.alone  have  jurisdiction  to  determine; 
and  a  judgment  awarding  him  to  the 
custody  of  his  father  is  conclusive  upon 
the  government,  and  fixes  the  status 
of  the  prisoner  as  that  of  a  civilian 
not  amenable  to  military  law.  Ex  parte 
Reaves  (G.  O.  1903)  121  Fed.  848,  de- 
cree reversed  U.  S.  v.  Reaves  (1903) 
126  Fed.  127,  60  O.  C.  A.  675. 


A  minor,  enlisted  without  the  consent 
of  his  parent  and  in  violation  of  the 
statute,  is  punishable  for  breach  of 
discipline,  and  cannot  be  discharged  on 
habeas  corpus  at  the  suit  of  his  parent 
while  undergoing  such  punishment.  U. 
S.  V.  Pendleton  (0.  C.  1909)  167  Fed. 
690,  691. 

A  person  who  has  enlisted  in  the 
navy  before  the  required  age  and  in 
violation  of  the  statute,  and  is  arrest- 
ed and  punished  for  desertion  or  oth- 
er infraction  of  the  rules  and  regula- 
tions of  the  navy,  cannot  be  discharged 
on  writ  of  habeas  corpus  pending  pro- 
ceedings against  him  therefor,  as  his 
enlistment  is  not  void.  Ex  parte  Rock 
(O.  C.  1909)  171  Fed.  240. 

The  applicant  on  applying  to  the  en- 
listing officer  stated  that  he  was  under 
18,  but  that  his  parents  were  dead; 
the  latter  statement  was  untrue,  and 
his  father  sought  his  son's  discharge  on 
habeas  corpus.  Held,  that  the  enlist- 
ment was  illegal,  and  the  minor  was 
discharged.  In  re  Falconer  (D.  C. 
1898)  91  Fed.  649. 

The  consent  of  the  parents  or  guard- 
ian of  a  minor  over  the  age  of  18  is 
not  essential  to  his  valid  enlistment, 
and  he  cannot  be  discharged  from  such 
enlistment  by  a  court  on  a  writ  of  habe- 
as corpus,  at  suit  of  his  parents  or 
guardian.  In  re  Norton  (D.  C.  1899) 
98  Fed.  606. 

In  a  habeas  corpus  proceeding  to  re- 
cover possession  of  a  minor  under  18 
years  of  age,  who  had  enlisted  in  the 
navy  without  the  consent  of  his  par- 
ents or  guardian,  it  was  no  answer  to 
the  writ  that  the  naval  authorities  were 
entitled  to  retain  the  custody  of  the 
minor  for  the  purpose  of  having  him 
tried  by  a  naval  court-martial  for  fraud- 
ulent enlistment.  Ex  parte  Lisk  (D. 
G.  1906)  145  Fed.  860. 

The  parents  of  a  minor  under  the 
age  of  18,  who  enlisted  in  the  navy 
without  their  consent,  are  entitled  to 
his  discharge  on  habeas  corpus,  not- 
withstanding contemplated  court-mar- 
tial proceedings  against  the  minor  for 
fraudulent  enlistment.  Ex  parte  Bakley 
(D.  G.  1906)  148  Fed.  56,  affirmed 
(1907)  152  Fed.  1022,  82  0.  0.  A. 
659. 

There  is  no  statutory  provision  au- 
thorizing the  Secretary  of  the  Navy  to 
discharge  persons  enlisted  in  the  naval 
service.     (1867)  12  Op.  Atty.  Gen.  259. 

A  minor  who  has  enlisted  in  the  Unit- 
ed States  navy,  without  the  consent  of 
his  parent  or  guardian,  may  be  brought 
up  by  habeas  corpus,  and  discharged 
from  service,  at  the  request  of  his  par- 
ent or  guardian.  Gommonwealth  v. 
Downes  (1836)  41  Mass.  (24  Pick.) 
227. 

Enlistment  of  minors  having  no  par- 
ents or  0Hardian8.F-A  contract  of  en- 
listment by  a  minor  who  has  neither 
parent  nor  guardian  is  voidable  only, 
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and  not  void.    In  re  Wall  (G.  C.  1881)         Oblioatlon  of  contract  of  enlistment.— 

8  Fed.  85.  An  infant  is  not  bound  by  a  contract 

of  enlistment  after  he  attains  his  full 

Enlistment  of  minors  above  age  llm-  age,  if  he  then  repudiate  it,  even  though 

It.— Minors  over  18  years  of  age  may  it  were  entered  into   with   the  assent 

enlist    without    the    consent    of    their  of  his  guardian  for  his  benefit.     (1844) 

parents  or  guardian.    Thomas  v.  Winne  4  Op.  Atty.  Gen.  350. 
(1903)  122  Fed.  395,  399,  58  C.  C.  A.         A  mhior,  who  at  the  age  of  19.  with 

613;   McCalla  v.  Facer  (1906)  144  Fed.  the  consent  of  his  father,  enUsted  in  the 

61,  75  C.  C.  A.  219;    In  re  Doyle  (D.  navy,  has  not  the  right  on  coming  of 

C.  1883)   18  Fed.  369;    In  re  Norton  age  to  demand  his  discharge  under  the 

(D.  G.  1899)  98  Fed.  606.  rule  which  applies  to  his  ordinary  civil 

A  minor  of  the  age  of  18  can  enlist  contracts.      (1896)   21  Op.  Atty.  Gen. 

in  the  navy  without  the  consent  of  his  327. 

parents  or  guardian.    U.  S.  v.  Watson         Enlistment  In  marine  corps-— Enlist- 

(G.  G.   1856)    Fed.  Gas.  No.   16,650a;  ^ents    in    the    marine    corps   are    not 

Same   v.    Stewart    (D.   G.   1839)    Fed.  governed  by  the  statutes  relating  to  the 

Gas.  No.  16,400.     GONTRA,  see  In  re  enlistments  in  the  navy,  but  by  rcgula- 

McLave    (G.   G.   1870)    Fed.   Gas.   No.  tions  prescribed  by  the  Secretary  of  the 

8,876;    In  re  Hayes  (O.  G.  1883)  Fed.  Navy,  and   the   Secretary   having  pre- 

Gas.  No.  6,261a.  scribed  the  regulations  for  the  recruit- 

The  enlistment  of  minors  in  the  naval  ing  service  of  the  army,  the  enlistment 

service   above   the  age  of  18  is  valid  of  minors  is  governed  by  the  statutory 

without  the  consent  of  the  parents  or  provisions  relating  to  army  enlistments, 

guardians.     (1867)   12  Op.  Atty.  Gen.  McGalla  v.  Facer  (1906)  144  Fed.  61, 

259.  75  G.  G.  A.  219.    And  see  notes  under 

i  2925. 

§  2580a.  (Act  March  3,  1915,  c.  83.)  Certificate  of  birth  or  veri- 
fied written  statement  as  to  age  required  on  enlistment  of  mi- 
nors; release  from  service  of  recruit  under  18  years  of  age. 

Hereafter  no  part  of  any  appropriation  for  the  naval  service  shall 
be  expended  in  recruiting  seamen,  ordinary  seamen,  or  apprentice 
seamen  unless,  in  case  of  minors,  a  certificate  of  birth  or  a  verified 
written  statement  by  the  parents,  or  either  of  them,  or  in  case  of 
their  death  a  verified  written  statement  by  the  legal  guardian,  be 
first  furnished  to  the  recruiting  officer,  showing  applicant  to  be  of 
age  required  by  naval  regulations,  which  shall  be  presented  with  the 
application  for  enlistment;  except  in  cases  where  such  certificate 
is  unobtainable,  enlistment  may  be  made  when  the  recruiting  officer 
is  convinced  that  oath  of  applicant  as  to  age  is  credible ;  but  when 
it  is  afterwards  found,  upon  evidence  satisfactory  to  the  Navy  De- 
partment, that  recruit  has  sworn  falsely  as  to  age,  and  is  under 
eighteen  years  of  age  at  the  time  of  enlistment,  he  shall,  upon  re- 
quest of  either  parent,  or,  in  case  of  their  death,  by  the  legal  guar- 
dian, be  released  from  service  in  the  Navy,  upon  payment  of  full 
cost  of  first  outfit,  unless,  in  any  given  case,  the  Secretary,  in  his 
discretion,  shall  relieve  said  recruit  of  such  payment.    (38  Stat.  931.) 

§  2581.  (R.  S.  §  1420,  as  amended,  Act  May  12,  1879,  c.  5,  Act  Feb. 
23,  1881,  c.  73,  §  2,  and  Act  Aug.  22,  1912,  c.  336.)  Persons 
not  to  be  enlisted. 

No  minor  under  the  age  of  fourteen  years,  no  insane  or  intoxi- 
cated person,  and  no  person  who  has  deserted  in  time  of  war  from 
the  naval  or  military  service  of  the  United  States,  shall  be  enlisted 
in  the  naval  service. 

Act  March  3,  1865,  c.  79,  §  18,  13  Stat  490.  Act  May  12,  1879,  c.  5,  21 
Stat.  3.  Act  Feb.  23,  1881,  c  73,  §  2,  21  Stet  838.  Act  Aug.  22,  1912,  c. 
3:J6,  §  2,  37  Stat  356. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 

**No  minor  under  the  age  of  sixteen  years,  no  insane  or  intoxicated  person, 
and  no  deserter  from  the  naval  or  military  service  of  the  United  States  shall 
be  enlisted  in  the  naval  service." 

It  was  amended  by  Act  May  12,  1879,  c.  6,  by  changing  the  word  "sixteen" 
to  "fifteen,"  and  was  further  amended  by  Act  Feb.  23,  1881,  c  73,  {  2,  by 
changing  the  word  "fifteen"  to  "fourteen."    It  was  again  amended  by  Act  Aug. 
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22,  1912,  c.  336,  by  inserting,  instead  of  the  word  "deserter,"  the  words  "per- 
son who  has  deserted  in  time  of  war,*'  making  the  section  read  as  set  forth 
here. 

Kotes  of  Beoisioiui 
Re-enlistment  after  pardon^F— A  per-  in  the  navy,  notwithstanding  this  sec- 
son  who,  having  enlisted  in  the  navy,  tion.  (1008)  26  Op.  Atty.  Gen.  617. 
deserts  therefrom  and  is  convicted  of  cited  without  definite  application, 
desertion  by  a  general  court-martial,  Thomas  v.  Winne  (1903)  122  Fed.  395, 
and  thereafter  receives  from  the  Presi-  58  C.  C.  A.  613;  Ex  parte  lisk  (D.  C. 
dent  a  full  and  unconditional  pardon  for  1906)  145  Fed.  860,  861;  Ex  parte 
such  offense  and  restoration  to  civil  Baklcy  (D.  C.  1906)  148  Fed.  56,  af- 
rights,   may  be  permitted   to   re-enlist      firmed  (1907)  152  Fed.  1022,  82  O.  C. 

A.  659. 

§  2582.  (R.  S.  §  1421.)     Transfer  from  military  to  naval  service. 

Any  person  enlisted  in  the  military  service  of  the  United  States 
may,  on  application  to  the  Navy  Department,  approved  by  the 
President,  be  transferred  to  the  Navy  or  Marine  (jorps,  to  serve 
therein  the  residue  of  his  term  of  enlistment,  subject  to  the  laws 
and  regulations  for  the  government  of  the  Navy.  But  such  transfer 
shall  not  release  him  from  any  indebtedness  to  the  Government,  nor, 
without  the  consent  of  the  President,  from  any  penalty  incurred  for  a 
breach  of  military  law. 

Act  July  1,  1864,  c.  201,  $  1,  13  Stat  342. 

Notea  of  Deciaioiui 

Exchange  of  offloers^-Ldeutenants  in  only  by  the  action  of  the  appointing 

the  artillery  and  marine  corps  may  be  power  of  the  President,  by  and   with 

exchanged,     with     their     own     assent,  the  advice  and  consent  of  the  Senate, 

where  the  ranks  of  other  officers  will  and  will  not  be  made  unless  the  good 

not  be  interfered  with   or  prejudiced;  of   the   service   requires   it.      (1830)   2 

but    such    exchanges    can    be    effected  Op.  Atty.  Gen.  355. 

§  2583.  (Act  March   1,  1889,  c.  331.)     Apprentices;    enlistment; 
outfit  as  bounty. 

In  order  to  encourage  the  enlistment  of  boys  as  apprentices  in 
the  United  States  Navy,  the  Secretary  of  the  Navy  is  hereby  au- 
thorized to  furnish  as  a  bounty  to  each  of  said  apprentices  after  his 
enlistment,  and  when  first  received  on  board  of  a  training-ship,  an 
outfit  of  clothing  not  to  exceed  in  value  the  sum  of  forty-five  dol- 
lars.   (25  Stat.  781.) 

This  was  an  act  entitled  "An  act  to  encourage  the  enlistment  of  boys  as 
apprentices  in  the  United  States  Navy." 

Bounty  upon  enlistment  of  seamen,  etc.,  was  to  be  fixed  by  the  President, 
by  R.  S.  §  1569,  post,  §  2855. 

Subsequent  appropriations  for  expenses  of  recruiting  provide  for  outfits  on 
first  enlistment  for  enlisted  men  as  well  as  apprentices.  The  provision  for 
the  fiscal  year  1914,  by  Act  March  4,  1913,  c.  148,  37  Stat.  894,  was  as  fol- 
lows: 

"Outfits  for  aU  enlisted  men  and  apprentice  seamen  of  the  Navy  on  first 
enlistment,  at  not  to  exceed  $60  each." 

A  provision  for  requiring  the  whole  or  a  part  of  the  cost  of  outfits  allowed 
on  enlistment,  to  be  refunded  in  certain  cases  where  men  are  discharged  dur- 
ing the  first  six  months  of  enlistment,  was  made  by  Act  June  29,  1906,  c, 
3590,  post,  §  2586. 

Provisions  relating  to  naval  training  stations  for  naval  apprentices  of  Act 
Aug.  7,  1882,  c.  433,  §  1,  Act  March  2,  1895,  c.  186,  and  Act  April  24,  1890, 
c.  120,  are  set  forth  post,  §§  2584-2586. 

Notea  of  Beoisioiui 
Refund  of  bounty  on  discharoe^F-The  of  the  bounty,  or  any  portion  of  it,  in 
regulations  issued  by  the  Secretary  of  case  an  apprentice  is  discharged  within 
the  Navy,  July  1,  1901,  pursuant  to  a  year  after  his  enlistment  for  disabili- 
this  act,  are  inconsistent  with  law  and  ty  not  incurred  in  the  line  of  duty, 
void  in  so  far  as  they  require  a  refund       (1904)  25  Op.  Atty.  Gen.  271. 

§  2584.  (Act  Aug.  7,  1882,  c.  433,  §  1.)     Naval  training  station  at 
Coasters'  Harbor  Island ;  cession  of  island  accepted. 
For  repairing  and  extending  wharf  and  the  erection  of  boat 
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houses  on  Coasters'  Harbor  Island,  *  *  and  the  cession  by  the 
State  of  Rhode  Island  to  the  United  States  of  said  Island  for  use  as 
a  naval  training  station  is  hereby  accepted.    (22  Stat.  324.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1883,  cited  above. 

A  provision  relating  to  the  quarters  of  the  training  force  of  this  training 
station  of  Act  March  2,  1895,  c.  186,  is  set  forth  post,  §  2585. 

Provisions  for  the  establishment  of  a  training  station  in  the  harbor  of  San 
Francisco,  Cal.,  were  made  by  Act  April  24,  1896,  c.  120,  §  1,  post,  §  2586. 

§  2585.  (Act  March  2,  1895,  c.  186.)  Naval  training  station  at 
Coasters'  Harbor  Island;  quarters  of  training  force. 
Naval  Training  Station,  Coasters  Harbor  Island,  Rhode  Island  (for 
apprentices) :  *  *  Provided,  That  no  part  of  the  personnel  of  the 
training  force  shall  be  quartered  on  shore  except  in  case  of  sick- 
ness.    (28  Stat.  827.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1805, 
cited  above. 

§  2586.  (Act  April  24,  1896,  c.  120,  §  1.)     Naval  training  station  in 
harbor  of  San  Francisco,  Cal. ;  establishment. 

That  the  Secretary  of  the  Navy  be,  and  he  is  hereby,  authorized 
to  establish  a  training  station  for  naval  apprentices  on  the  island 
of  Yerba  Buena  (or  Goat  Island),  in  the  harbor  of  San  Francisco, 
California;  and  said  Secretary  is  authorized  to  designate  two  of- 
ficers of  the  Navy,  and  the  Secretary  of  War  is  authorized  to  des- 
ignate one  officer  of  the  Army,  said  three  officers  to  constitute  a 
board,  who  shall  select  and  assign  so  much  of  said  island  as  may  be 
necessary  for  the  purpose  of  establishing  said  naval  training  station ; 
and  the  site  so  selected,  when  approved  by  the  President,  shall  be,  by 
virtue  of  this  Act,  transferred  to  the  Navy  Department  for  the  pur- 
poses of  said  naval  training  station.     (29  Stat.  96.) 

This  section  was  part  of  an  act  to  provide  for  the  naval  training  station 
described,  and  for  other  purposes,  cited  above. 

Section  2  of  the  act,  providing  that  all  apprentices  shall  be  additional  to 
the  number  of  enlisted  persons  allowed  by  law  for  the  Navy,  is  set  forth 
ante,  §  2574. 

Provisions  for  the  selection  of  a  site  on  the  Great  Lakes  for  an  additional 
naval  training  station  were  made  by  the  Navy  appropriation  act  for  the  fiscal 
year  1903,  Act  July  1,  1902,  c.  1368,  32  Stat.  665. 

Provisions  for  the  establishment  of  a  naval  station  at  Pearl  Harbor,  Hawaii, 
were  made  by  Act  May  13,  1908,  c.  166,  35  Stat.  141. 

§  2587.  (Act  June  29, 1906,  c.  3590.)  Enlisted  men;  refund  of  cost 
of  outfit  on  discharge  during  first  six  months  of  enlistment. 
Hereafter  the  Secretary  of  the  Navy  may,  in  his  discretion,  re- 
quire the  whole  or  a  part  of  the  cost  of  outfits  allowed  upon  enlist- 
ment to  be  refunded  in  cases  where  men  are  discharged  during  the 
first  six  months  of  enlistment  for  any  cause  other  than  disability 
incurred  in  line  of  duty.     (34  Stat.  556.) 

This  was  a  proviso  annexed  to  an  appropriation  for  outfits  on  first  enlist- 
ment in  the  naval  appropriation  act  for  the  fiscal  year  1907,  cited  above. 

§  2588.  (Act  March  2,  1907,  c.  2512.)  Enlisted  men;  refund  of 
bounty  on  discharge  during  first  year  of  enlistment. 
The  Secretary  of  the  Navy  may,  in  his  discretion,  require  the 
whole  or  a  part  of  the  bounty  allowed  upon  enlistment  to  be  re- 
funded in  cases  where  men  are  discharged  during  the  first  year  of 
enlistment  by  request,  for  inaptitude,  as  undesirable,  or  for  disa- 
bility not  incurred  in  line  of  duty.     (34  Stat.  1176.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  the  Navy  in  the 
naval  appropriation  act  for  the  fiscal  year  1907,  cited  above. 

A  provision  in  the  same  language  was  made  by  the  similar  appropriation  act 
for  the  preceding  year,  Act  June  2S^,  1906,  c  3590,  34  Stat,  553. 
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§  2589.  (Act  March  3,  1893,  c.  212.)     Enlisted  men;   purchase  of 
discharge. 

In  time  of  peace  the  President  may  in  his  discretion,  and  under 
such  rules  and  upon  such  conditions  as  he  may  prescribe,  permit 
any  enlisted  man  to  purchase  his  discharge  from  the  Navy  or  the 
Marine  corps,  the  amounts  received  therefrom  to  be  covered  into 
the  Treasury.     (27  Stat.  717.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1894, 
cited  above. 

A  similar  provision  relating  to  enlisted  men  of  the  Army  is  contained  in 
Act  June  16,  1890,  c  426,  §  4,  ante,  §  1893. 

§  2590.  (Act  Aug.  22, 1912,  c.  335.)     Enlisted  men;  discharge  with- 
in three  months  before  expiration  of  term;   pay,  etc.,  not  af- 
fected. 
Under  such  regulations  as  the  Secretary  of  the  Navy  may  pre- 
scribe, with  the  approval  of  the  President,  any  enlisted  man  may 
be  discharged  at  any  time  within  three  months  before  the  expira- 
tion of  his  term  of  enlistment  or  extended  enlistment  without  prej- 
udice to  any  right,  privilege,  or  benefit  that  he  would  have  received, 
except  pay  and  allowances  for  the  unexpired  period  not  served,  or 
to  which  he  would  thereafter  become  entitled,  had  he  served  his 
full  term  of  enlistment  or  extended  enlistment:     Provided,  That 
nothing  in  this  Act  shall  be  held  to  reduce  or  increase  the  pay  and 
allowances  of  enlisted  men  of  the  Navy  now  authorized  pursuant 
to  law.     (37  Stat.  331.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1913, 
cited  above. 

§  2590a.  (Act  Aug.  29,  1916,  c.  417.)     Enlisted  men;    honorable 
discharge  during  months  of  June  or  December. 

Any  person  who  may  hereafter  enhst  in  the  Navy  for  the  first 
time  shall,  in  time  of  peace,  if  he  so  elects,  receive  discharge  there- 
from without  cost  to  himself  during  the  month  of  June  or  Decem- 
ber, respectively,  following  the  completion  of  one  year's  service 
at  sea.  An  honorable  discharge  may  be  granted  under  this  provi- 
sion; but  when  so  granted  shall  not  entitle  the  holder,  in  case  of 
reenlistment,  to  the  benefits  of  an  honorable  discharge  granted 
upon  completion  of  an  enlistment:  And  provided  further.  That,  at 
the  time,  he  is  not  under  charges,  or  undergoing  punishment,  or 
in  debt  to  the  Government  (39  Stat.) 
From  naval  appropriation  act. 

§  2590b.  (Act  Aug.  29,  1916,  c.  417.)     Enlisted  men;   Secretary  of 
Navy  authorized  to  grant  furlough  without  pay ;  proviso. 

The  Secretary  of  the  Navy  is  hereby  authorized  to  grant  furlough 
without  pay  to  enlisted  men  for  a  period  covering  the  unexpired 
portion  of  their  enlistment:  Provided,  That  such  furlough  be 
granted  under  the  same  conditions  and  in  lieu  of  discharge  by  pur- 
chase or  by  special  order  of  the  department.  Enlisted  men  so  fur- 
loughed  shall  be  subject  to  recall  in  time  of  war  or  national  emer- 
gency to  complete  the  unexpired  portion  of  their  enlistment,  and 
shall  be  in  addition  to  the  authorized  number  of  enlisted  men  of 
the  Navy.    (39  Stat.) 

From  naval  appropriation  act. 

§  2591.  (R.  S.  §  1422,  as  amended,  Act  March  3,  1875,  c.  155.)  En- 
listed men ;  disposition  at  expiration  of  term. 
It  shall  be  the  duty  of  the  commanding  officer  of  any  fleet,  squad- 
ron, or  vessel  acting  singly,  when  on  service,  to  send  to  an  Atlantic 
or  to  a  Pacific  port  of  the  United  States,  as  their  enlistment  may 
have  occurred  on  either  the  Atlantic  or  Pacific  coast  of  the  United 
States,  in  some  public  or  other  vessel,  all  petty-officers  and  per- 
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sons  of  inferior  ratings  desiring  to  go  there  at  the  expiration  of 
their  terms  of  enlistment,  or  as  soon  thereafter  as  may  be,  un- 
less, in  his  opinion,  the  detention  of  such  persons  for  a  longer  period 
should  be  essential  to  the  public  interests,  in  which  case  he  may  de- 
tain them,  or  any  of  them,  until  the  vessel  to  which  they  belong 
shall  return  to  such  Atlantic  or  Pacific  port.  All  persons  enlisted 
without  the  limits  of  the  United  States  may  be  discharged,  on  the 
expiration  of  their  enlistment,  either  in  a  foreign  port  or  in  a  port 
of  the  United  States,  or  they  may  be  detained  as  above  provided 
beyond  the  term  of  their  enlistment ;  and  that  all  persons  sent  home, 
or  detained  by  a  commanding  officer,  according  to  the  provisions  of 
this  act,  shall  be  subject  in  all  respects  to  the  laws  and  regulations 
for  the  government  of  the  Navy  until  their  return  to  an  Atlantic  or 
Pacific  port  and  their  regular  discharge ;  and  all  persons  so  detained 
by  such  officer,  or  re-entering  to  serve  until  the  return  to  an  Atlantic 
or  Pacific  port  of  the  vessel  to  which  they  belong,  shall  in  no  case 
be  held  in  service  more  than  thirty  days  after  their  arrival  in  said 
port;  and  that  all  persons  who  shall  be  so  detained  beyond  their 
terms  of  enlistment  or  who  shall,  after  the  termination  of  their  en- 
listment, voluntarily  re-enter  to  serve  until  the  return  to  an  Atlantic 
or  Pacific  port  of  the  vessel  to  which  they  belong,  and  their  regular 
discharge  therefrom,  shall  receive  for  the  time  during  which  they 
are  so  detained,  or  shall  so  serve  beyond  their  original  terms  of 
enlistment,  an  addition  of  one-fourth  of  their  former  pay :  Provided, 
That  the  shipping-articles  shall  hereafter  contain  the  substance  of 
this  section. 

Act  July  17,  1862,  c.  204,  (  17,  12  Stat.  610.  Act  March  3,  1875,  c.  155, 
18  Stat  484. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 

"It  shall  be  the  duty  of  the  commanding  officer  of  any  fleet,  squadron,  or 
Tessel  acting  singly,  when  on  service,  to  send  to  an  Atlantic  port  of  the  United 
States,  in  some  public  or  other  vessel,  all  petty  officers  and  persons  of  in- 
ferior ratings  desiring  to  go  there,  at  the  expiration  of  their  terms  of  service, 
or  as  soon  thereafter  as  may  be,  unless,  in  his  opinion,  the  detention  of  such 
persons  for  a  longer  period  should  be  very  essential  to  the  public  interests,  in 
which  case  he  may  detain  them,  or  any  of  them,  until  the  vessel  to  which  they 
belong  shall  return  to  such  Atlantic  port." 

It  was  amended  to  read  as  set  forth  here  by  Act  March  3,  1875,  c.  155,  cited 
above. 

A  provision  for  an  addition  to  the  pay  of  petty  officers  and  persons  of  in- 
ferior ratings  detained  beyond  the  terms  of  service,  according  to  the  provisions 
of  this  section,  was  made  by  R.  S.  |  1572,  post,  |  2860. 

A  provision  for  allowance  of  mileage  to  enlisted  men,  discharged  on  account 
of  expiration  of  enlistment,  in  lieu  of  transportation  and  subsistence,  was 
made  by  Act  June  29,  1906,  c.  3590,  post,  |  2858. 

The  appropriation  to  which  payments  for  transportation  of  discharged  en- 
listed men  shall  be  chargeable  was  prescribed  by  a  provision  of  Act  March 
3,  1001,  c  831,  post,  §  6750. 

Notei  of  Beoiiioiui 

Waiver  of  right  to  transportation.—  is  about  to  sail  to  a  foreign  station. 

This     right     to     transportation    home  Hunt  v.  U.  S.  (1903)  88  Ot  CL  135. 
may  be  waived  by  the  enlisted  man  in         Cited    witliout    definite    appiication, 

consideration  of  his  being  allowed   to  Engagement  off  Santiago  Bay    (1901) 

remain  on  board  the  vessel  when  she  36  Ct  CL  200. 

§  2592.  (R.  S.  §  1423.)     Enlisted  men;  subject  to  regulations  while 
sent  home  or  detained. 

All  persons  sent  home,  or  detained  by  a  commanding  officer,  ac- 
cording to  the  provisions  of  the  preceding  section,  shall  be  subject 
in  all  respects  to  the  laws  and  regulations  for  the  government  of  the 
Navy,  until  their  return  to  an  Atlantic  port  and  their  regular  dis- 
charge. 

Act  July  17,  1802,  c  204,  8  17,  12  Stat  610. 
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§  2593.  (R.  S.  §  1424.)     Enlisted  men;  limit  of  detention. 

Persons  so  detained  by  a  commanding  officer,  or  re-entering  to 
serve  until  the  return  to  an  Atlantic  port  of  the  vessel  to  which  they 
belong,  shall  in  no  case  be  held  in  service  more  than  thirty  days 
after  their  arrival  in  said  port.  / 

Act  July  17,  1862,  c.  204,  §  17,  12  Stat  610. 

§  2594.  (R.  S.  §  1425.)     Provisions  of  R.  S.  §§  1422-1424,  1572,  to 
be  contained  in  shipping  articles. 

The  shipping  articles  shall  contain  the  substance  of  the  three  sec- 
tions next  preceding  and  of  section  fifteen  hundred  and  seventy-two. 

Act  July  17,  1862,  c.  204,  §  17,  12  Stat.  610. 

The  three  sections  next  preceding  of  the  Revised  Statutes,  mentioned  in  this 
section,  R.  S.  {§  1422-1424,  are  set  forth  ante,  §§  2591-2593. 
R.  S.  §  1572,  also  mentioned  in  this  section,  is  set  forth  post,  i  2860. 

§  2595.  (R.  S.  §  1426.)     Honorable  discharge,  to  whom  granted. 

Honorable  discharges  may  be  granted  to  seamen,  ordinary  sea- 
men, landsmen,  firemen,  coal-heavers,  and  boys  who  have  enlisted 
for  three  years. 

Act  March  2,  1865,  c.  136,  §  1,  10  Stet.  627.  Act  June  7,  1864,  c.  Ill,  13 
Stat.  120. 

The  benefits  of  honorable  discharge  conferred  by  this  section  were  extended 
to  all  enlisted  persons  in  the  Navy  by  joint  resolution  of  June  11,  1896,  No. 
62,  post,  I  2862. 

Provisions  for  furnishing  certificates  of  discharge,  instead  of  lost  or  de- 
stroyed certificates,  were  made  by  Act  Feb.  7,  1800,  c.  8,  ante,  §  620. 

Provisions  for  issuing  certificates  of  discharge  or  orders  of  acceptance  of 
resignation  in  the  true  names  of  persons  who  enlisted  or  served  under  as- 
sumed names  in  the  Army  or  Navy  during 'the  war  of  the  rebellion,  and  who 
were  honorably  discharged,  were  made  by  Act  April  14,  1890,  c.  SO,  ante,  § 
825. 

Provisions  for  the  removal  from  the  record  of  charges  of  desertion  against 
appointed  or  enlisted  men  of  the  Navy  or  Marine  Corps  who  served  in  the 
civil  war,  and  for  the  issue  thereupon  of  certificates  of  discharge,  were  made 
by  Act  Aug.  14,  1888,  c.  890,  revived  and  re-enacted  by  Act  May  24,  1900,  c. 
550,  post,  §§  2954-2960. 

Every  commanding  officer  is  required,  in  returning  from  a  cruise,  to  for- 
ward to  the  Secretary  of  the  Navy  a  list  of  the  names  of  such  persons  as  are, 
in  his  opinion,  entitled  to  an  honorable  discharge,  by  R.  S.  |  1429,  post,  § 
2597. 

Honorably  discharged  seamen,  etc.,  are  entitled  to  a  temporary  home  on  a 
receiving  ship  for  three  months  by  Act  Feb.  8,  1889,  c.  115,  post,  §  2598. 

Notes  of  Beoiaioiui 

Discharge  after  reslgnatioiiw— An  offi-  Presumption    as    to    honorable    dis- 

cer  who  resigns,  and  whose  resignation  charge.— In  the  absence  of  contrary  ev- 

is  accepted,  is  thereby  out  of  the  serv-  idence,   a   discharge   from    the    United 

ice,   and   cannot    subsequently   be   dis-  States   naval    service   will   be   held    to 

charged.    Douw  v.  XJ.  S.  (1901)  36  Ot  have     been    an    honorable     discharge. 

CL  112.  Brockton  v.  Uxbridge  (1885)  138  Mass. 

292. 

§  2596.  (R.  S.  §  1427.)     Form  of  honorable  discharge. 

Honorable  discharges  shall  be  granted  according  to  a  form  pre- 
scribed by  the  Secretary  of  the  Navy. 

Act  March  2,  1855,  c.  136,  |  1,  10  Stat.  627.  Act  June  7,  1864,  c.  Ill,  iS 
Stet.  120. 

(R  S.  §  1428.     Transferred  to  Chapter  2.) 

§  2597.  (R.  S.  §  1429.)  Report  of  men  entitled  to  honorable  dis- 
charge. 
It  shall  be  the  duty  of  every  commanding  officer  of  a  vessel,  on 
returning  from  a  cruise,  and  immediately  on  his  arrival  in  port,  to 
forward  to  the  Secretary  of  the  Navy  a  list  of  the  names  of  such  of 
the  crew  who  enlisted  for  three  years  as,  in  his  opinion,  on  being  dis- 
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charged,  are  entitled  to  an  "honorable  discharge"  as  a  testimonial  of 
fidelity  and  obedience ;  and  he  shall  grant  the  same  to  the  persons  so 
designated. 

Act  March  2.  1855,  c.  136,  §  1,  10  Stat.  027. 

Honorable  discharges  were  authorized  for  seamen,  ordinary  seamen,  lands- 
men, firemen,  coal  heavers,  and  boys  who  had  enlisted  for  three  years  by  R. 
S.  §  1426,  ante,  §  2595,  and  for  all  enlisted  persons  in  the  Navy,  by  Res.  June 
11,  1890,  No.  62,  post,  i  2862. 

§  2598.  (Act  Feb.  8,  1889,  c.  115.)     Temporary  home  on  receiving- 
ship  for  men  receiving  honorable  discharge. 

That  the  Secretary  of  the  Navy  be,  and  he  is  hereby,  authorized 
to  permit  any  person  receiving  the  honorable  discharge  authorized 
by  section  fourteen  hundred  and  twenty-nine  of  the  Revised  Stat- 
utes to  elect  a  home  on  board  of  any  of  the  United  States  receiving- 
ships,  during  any  portion  of  the  three  months  granted  by  law  as 
the  limit  of  time  within  which  to  receive  the  pecuniary  benefit  of 
such  discharge,  the  men  so  choosing  a  home  to  be  entitled  to  one 
ration  per  day  for  their  keeping  while  furnished  with  such  home, 
but  not  to  pay,  other  than  that  authorized  by  section  fifteen  hundred 
and  seventy-three  of  the  Revised  Statutes  of  the  United  States  upon 
re-enlistment:  Provided,  That  the  persons  so  furnished  with  a 
home  shall  be  amenable  to  such  regulations  as  may  be  prescribed 
by  the  Secretary  of  the  Navy  or  other  competent  authority.  (25 
Stat.  657.) 

This  was  an  act  entitled  "An  act  to  provide  a  temporary  home  for  certain 
persons  discharged  from  the  United  States  Navy." 

R.  S.  §  1429,  mentioned  in  this  act,  relating  to  men  entitled  to  honorable 
discharge,  is  set  forth  ante,  f  2597. 

R.  S.  §  1573,  also  mentioned  in  this  act,  providing  that  discharged  seamen, 
etc.,  who,  having  received  an  "honorable  discharge,"  should  re-enlist  for  three 
years  within  three  months  from  the  date  of  their  discharge,  should  be  en- 
titled to  service  pay  for  the  said  three  months,  is  set  forth  post,  f  2801. 
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§  2599.  (R.  S.  §  1428.)    Citizenship. 

The  officers  of  vessels  of  the  United  States  shall  in  all  cases  be  citi- 
zens of  the  United  States. 

Act  June  28,  1864,  c.  170,  §  1,  13  Stat.  201. 

Notei  of  Deciiioiui 

Construotioiiw— The    proviso    of    act      ing   engineers   or  pilots   on   American 
June  28,  1864,  c  170,  was  not  intended      steam     vessels     carrying     passengers, 
to  disqualify  persons  who  are  not  citi-       (1866)  11  Op.  Atty.  Gen.  488. 
«en8  of  the  United  States  from  becom- 

(R.  S.  §  1429.  Transferred  to  Chapter  1.) 
This  section  required  every  commanding  officer  of  a  vessel,  on  returning 
from  a  cruise,  to  forward  to  the  Secretary  of  the  Navy  a  list  of  the  names 
of  the  enlisted  men  of  the  crew  entitled  to  an  honorable  discharge,  and  for  a 
grant  to  them  of  the  same.  It  is  placed,  with  other  provisions  relating  to 
discharge  of  enlisted  men,  under  Chapter  1,  of  this  Title,  ante,  §  2597. 

§  2600.  (R.  S.  §  1430.)     To  discourage  sale  of  wages. 

Every  commanding  officer  of  a  vessel  is  required  to  discourage 
his  crew  from  selling  any  part  of  their  [prize-money,  bounty-money, 
or]  wages,  and  never  to  attest  any  power  of  attorney  for  the  trans- 
fer thereof  until  he  is  satisfied  that  the  same  is  not  granted  in  con- 
sideration of  money  given  for  the  purchase  of  [prize-money,  bounty- 
money,  or]  wages. 

Act  June  30,  1864,  c.  174,  §  12,  13  Stat.  310. 

The  words  of  this  section  inclosed  in  brackets,  "prize-money,  bounty-money, 
or,"  where  they  twice  occur,  were  superseded  by  the  repeal  of  all  provisions 
of  law  authorising  the  distribution  of  prize-money  or  the  payment  of  bounty 
for  the  sinking  or  destruction  of  vessels  of  the  enemy  in  time  of  war,  by  Act 
March  3,  1899,  c.  413,  §  13,  post,  |  8396. 

§  2601.  (R.  S.  §  1431.)     Duty  as  to  granting  leave  and  liberty. 

It  shall  be  the  duty  of  commanding  officers  of  vessels,  in  granting 
temporary  leave  of  absence  and  liberty  on  shore,  to  exercise  carefully 
a  discrimination  in  favor  of  the  faithful  and  obedient. 
Act  March  2,  1855,  c.  136,  |  3,  10  Stat  627. 

§  2602.  (R.  S.  §  1432.)     Acting  as  paymasters. 

No  commanding  officer  of  any  vessel  of  the  Navy  shall  be  re- 
quired to  perform  the  duties  of  a  paymaster,  passed  assistant  paymas- 
ter, or  assistant  paymaster. 

Act  July  17,  1861,  c.  4,  §  4,  12  Stat.  268. 

§  2603.  (R.  S.  §  1433.)     Consular  powers. 

The  commanding  officer  of  any  fleet,  squadron,  or  vessel  acting 
singly,  when  upon  the  high  seas  or  in  any  foreign  port  where  there 
is  no  resident  consul  of  the  United  States,  shall  be  authorized  to  exer- 
cise all  the  powers  of  a  consul  in  relation  to  mariners  of  the  United 
States. 

Act  Feb.  20.  1845,  c  17,  5  2,  5  Stat.  725. 

§  2604.  (R.  S.  §  1434.)     Command  of  squadrons. 

The  President  may  select  any  officer  not  below  the  grade  of  com-  . 
mander  on  the  active  list  of  the  Navy,  and  assign  him  to  the  com- 
mand of  a  squadron,  with  the  rank  and  title  of  "flag-officer ;"  and  any 
officer  so  assigned  shall  have  the  same  authority  and  receive  the  same 
obedience  from  the  commanders  of  ships  in  his  squadron,  holding 
commissions  of  an  older  date  than  his,  that  he  would  be  entitled  to 
receive  if  his  commission  were  the  oldest. 

Act  Dec.  21,  1861,  c.  1,  §  4,  12  Stat.  329. 

Similar  provisions  relatiog  to  officers  on  the  retired  list  were  made  by  R.  S. 
i  1464,  post,  §  2655. 

§  2605.  (R.  S.  §  1435.)     Lieutenant-commanders,  how  assignable. 

Lieutenant-commanders  may  be  assigned  to  duty  as  first  lieuten- 
ants of  naval  stations,  as  navigation  and  watch  officers  on  board  of 
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vessels  of  war,  and  as  first  lieutenants  of  vessels  not  commanded  by 
lieutenant-commanders. 

Act  July  16,  1862,  c  183,  §  8,  12  Stat  684.  Act  July  25,  1866,  c.  231,  f 
5,  14  Stat.  223. 

§  2606.  (Act  March  3,  1883,  c.  97,  §  2.)     Shore  duty;  employment 
of  officers,  and  orders  therefor. 

Hereafter  no  officer  of  the  Navy  shall  be  employed  on  any  shore 
duty,  except  in  cases  specially  provided  by  law,  unless  the  Secre- 
tary of  the  Navy  shall  determine  that  the  employment  of  an  officer 
on  such  duty  is  required  by  the  public  interests,  and  he  shall  so 
state  in  the  order  of  employment,  and  also  the  duration  of  such 
service,  beyond  which  time  it  shall  not  continue.  (22  Stat.  481.) 
This  section  was  part  of  the  naval  appropriation  act  for  the  fiscal  year 
1884,  cited  above. 

Similar  provisions  of  Act  Aug.  5,  1882,  c.  301,  (  3,  22  Stat.  297,  were  su- 
perseded by  this  section. 

The  provisions  of  this  section  relating  to  orders  for  shore  duty  were  modi- 
fied, so  that  such  orders  were  not  required  to  state  the  duration  of  the  serv- 
ice, by  a  provision  of  Act  July  19,  1892,  c.  206,  post,  §  2607. 

Commissioned  officers  of  the  line  of  the  Navy  and  of  the  Medical  and  Pay 
Corps  receive  the  same  pay  as  officers  of  corresponding  rank  in  the  Army,  by 
Act  March  3,  1899,  c.  413,  (  13,  post,  §  2818;  but,  by  a  proviso  annexed  to 
that  section,  such  officers  when  on  shore  receive  fifteen  per  cent  less  pay  than 
when  on  sea  duty ;  and,  by  a  further  proviso,  when  naval  officers  are  detailed 
for  shore  duty  beyond  seas  they  receive  the  same  pay,  etc.,  as  officers  of  the 
Army  detailed  for  duty  in  similar  places.  What  shall  be  construed  shore  duty 
beyond  seas  was  defined,  and  the  pay  therefor  was  further  prescribed,  by  a 
provision  of  Act  March  3,  1901,  c.  852,  post,  §  2821. 

Notei  of  Deoisioiui 

Commissions  to  naval  officers.— The  as  military  governors  of  the  islands  of 
Secretary  of  the  Navy  may  issue  com-  Guam  and  Tutuila.  (1904)  25  Op. 
missions  to  the  naval  officers  serving      Atty.  Gen.  292. 

§  2606a.  (Act  March  3,  1915,  c.  83.)     Shore  duty;    eligibility  of 
officers  who  perform  engineering  duty  on  shore  only  and  offi- 
cers of  construction  corps. 
Hereafter  officers  who  now  perform  engineering  duty  on  shore 
only  and  officers  of  the  Construction  Corps  shall  be  eligible  for  any 
shore  duty  compatible  with  their  rank  and  grade  to  which  the  Sec- 
retary of  the  Navy  may  assign  them.    (38  Stat.  930.) 

From  naval  appropriation  act.  A  provision  identical  in  terms  with  the 
above  occurred  in  the  naval  appropriation  act  approved  June  30,  1914,  c 
130,  38  Stat  394. 

§  2607.  (Act  July  19,  1892,  c.  206.)  Shore  duty;  orders  need  not 
state  duration  of  service. 
The  provisions  of  section  two  of  the  naval  appropriation  act  ap- 
proved March  third,  eighteen  hundred  and  eighty-three,  shall  be  so 
modified  that  hereafter  orders  of  the  Secretary  of  the  Navy  employ- 
ing officers  on  shore  duty  shall  state  that  such  employment  is  re- 
quired by  the  public  interests,  but  need  not  state  the  duration  of 
such  service.    (27  Stat.  245.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1893, 
cited  above. 

The  provisions  of  Act  March  3,  1883,  c.  97,  §  2,  mentioned  in  this  act,  are 
set  forth  ante,  §  2606. 

§  2608.  (R.  S.  §  1436.)     Staff  officers  who  have  been  chiefs  of  Bu- 
reaus. 
Any  staff  officer  of  the  Navy  who  has  performed  the  duty  of  a 
chief  of  a  Bureau  of  the  Navy  Department  for  a  full  term  shall  there- 
after be  exempt  from  sea  duty,  except  in  time  of  war. 
Act  March  3,  1871,  c.  117,  §  10,  16  Stat.  537. 

The  appointment  of  chiefs  of  bureaus  of  the  Navy  Department  from  officers 
of  the  Navy  was  authorized  by  B.  S.  §§  421-426,  and  subsequent  provisions, 
ante,  §§  628-641* 
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§  2609.  (R.  S.  §  1437.)     Officers  detailed  for  service  of  the  War 
Department. 

The  President  may  detail,  temporarily,  three  competent  naval  offi- 
cers for  the  service  of  the  War  Department  in  the  inspection  of  trans- 
port vessels,  and  for  such  other  services  as  may  be  designated  by 
the  Secretary  of  War. 

Act  Feb.  12,  1862,  c.  21,  12  Stat  838. 

§  2610.  (R.  S.  §  1438.)  Officers  to  act  as  store-keepers  on  foreign 
stations. 
The  Secretary  of  the  Navy  shall  order  a  suitable  commissioned  or 
warrant  officer  of  the  Navy,  except  in  the  case  provided  in  section 
fourteen  hundred  and  fourteen,  to  take  charge  of  the  naval  stores  for 
foreign  squadrons  at  each  of  the  foreign  stations  where  such  stores 
may  be  deposited,  and  where  a  store-keeper  may  be  necessary. 

Act  June  17,  1844,  c  107,  5  1,  5  Stat  700.  Act  March  3,  1847,  c  48,  f  3, 
9  Stat.  172. 

R.  S.  §  1414,  ante,  (  2567,  mentioned  in  this  section,  provided  for  appoint- 
ment of  citizens  as  store-keepers  on  foreign  stations  when  suitable  officers  of 
the  Nayy  cannot  be  ordered  on  such  service,  or  the  public  interest  will  be 
thereby  promoted. 

§  2611.  (R.  S.  §  1439.)     Officers  acting  as  store-keepers;  bonds. 

Every  officer  so  acting  as  store-keeper  on  a  foreign  station  shall  be 
required  to  give  a  bond,  in  such  amount  as  may  be  fixed  by  the  Sec- 
retary of  the  Navy,  for  the  faithful  performance  of  his  duty. 
Act  June  17,  1844,  c.  107,  §  1,  5  Stat.  700,  701. 

§  2612.  (R.   S.   §   1440.)     Accepting  appointments   in  diplomatic 
service. 

If  any  officer  of  the  Navy  accepts  or  holds  an  appointment  in  the 
diplomatic  or  consular  service  of  the  government,  he  shall  be  consid- 
ered as  having  resigned  his  place  in  the  Navy,  and  it  shall  be  filled  as 
a  vacancy. 

Act  March  30,  1868,  c.  38,  (  2,  15  Stat.  58. 

A  similar  provision  relating  to  officers  of  the  Army  was  made  by  R.  S.  $ 
1223,  ante,  §  1994. 

§  2613.  (R.  S.  §  1441.)     Officers  dismissed,  or  resigning  to  escape 

dismissal. 
No  officer  of  the  Navy  who  has  been  dismissed  by  the  sentence  of 
a  court-martial,  or  suffered  to  resign  in  order  to  escape  such  dis- 
missal, shall  ever  again  become  an  officer  of  the  Navy. 

Act  July  16,  1862,  c.  183,  §  11,  12  Stat.  585. 

Notea  of  Deoiaioiui 

Effect  of  pardon.— Semble  that  Con-  martial,  to  whom  the  President  has  ex- 

gress  did  not  intend  by  this  provision  tended    pardon.      (1864)    11   Op.   Atty. 

to  forbid  the  reappointment  of  an  offi-  Gen.  19. 
cer,  dismissed  by  sentence  of  a  court- 

§  2614.  (R.  S.  §  1442.)     Placing  on  furlough. 

The  Secretary  of  the  Navy  shall  have  authority  to  place  on  fur- 
lough any  officer  on  the  active  list  of  the  Navy. 

Act  March  3,  1835,  c.  27,  §  1,  4  Stat.  756,  757.  Act  March  3,  1845,  c. 
77,  §  6,  5  Stat  794.  Act  Feb.  28,  1855,  c.  127,  §  8,  10  Stat.  617.  Act  June 
1,  1860,  c  67,  J  4,  12  Stat.  27. 

Notes  of  Beoisioiui 

Conditional      furlouoh.F— A      furlough  naval    officer,    until    further    orders," 

granted  to  a  sailing  master,  "on  condi-  must  be  considered  as  an  absolute  fur- 

tion    that    he    should    relinquish    from  lough;  the  condition  being  void  in  law. 

that  date  his  pay  and  emoluments  as  a  (1823)  1  Op.  Atty.  Qen.  592. 
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§  2614a.  (Act  Aug.  29,  1916,  c.  417.)     Leave  of  absence  to  warrant 

officers. 
Warrant  officers  shall  be  allowed  such  leave  of  absence,  with  full 
pay,  as  is  now  or  may  hereafter  be  allowed  other  officers  of  the 
United  States  Navy.    (39  Stat.) 

From  naval  appropriation  act. 

§  2615.  (R.  S.  §  1412.)  Volunteer  officers  transferred  entitled  to 
credit  for  volunteer  sea-service. 
Officers  who  have  been,  or  may  be,  transferred  from  the  volunteer 
service  to  the  Regular  Navy  shall  be  credited  with  the  sea-service 
performed  by  them  as  volunteer  officers,  and  shall  receive  all  the 
benefits  of  such  duty  in  the  same  manner  as  if  they  had  been,  during 
such  service,  in  the  Regular  Navy. 

Act  March  2,  1867,  c.  174,  $  3,  14  Stat  516. 

Section  1  of  the  "Act  to  abolish  the  Volunteer  Navy  of  the  United  States," 
Act  Feb.  15,  1879,  c.  88,  20  Stat  .294,  provided  for  examination  of  officers 
composing  the  Volunteer  Kavy,  and  for  their  appointment  in  the  Regular 
Navy  or  muster  out  of  the  service.  It  is  omitted  as  temporary  merely,  and  ex- 
ecuted. 

Subsequent  provisions  for  credit  to  officers  of  the  Navy  of  the  actual  time 
they  may  have  served  as  officers  or  enlisted  men  in  the  Regular  or  Volunteer 
Army  or  Navy,  or  both,  were  made  by  Act  March  3,  1883,  c  97,  §  1,  post,  § 
2617. 

Notes  of  Beeiaioiui 


Construction  and  applications-Con- 
struction of  this  section  that  it  gives  to 
transferred  officers  of  the  Navy  the 
full  benefit  of  their  former  sea  service 
only  in  so  far  as  this  may  go  to  com- 
plete the  period  of  such  service  requir- 
ed in  their  respective  grades  previous 
to  examination  for  promotion,  and  in  so 
far  as  it  ought  properly  to  be  taken  in- 
to account  in  the  matter  of  assignment 
to  duty,  reaffirmed.  The  interpretation 
placed  upon  section  3  of  the  Act  of 
March  2,  1867,  by  Attorney  General 
WiUiams,  in  (1873)  14  Op.  Atty.  Gen. 
192,  358,  viz.  that  it  was  designed  to 
give  the  transferred  officers  the  full 
benefit  of  their  former  sea  service,  in 
so  far  as  it  might  go  to  complete  the 
period  of  such  service  required  in  their 
respective  grades  previous  to  nomina- 
tion for  promotion,  and  in  so  far  as  It 
ought  properly  to  be  taken  into  ac- 
count in  the  matter  of  assignment  to 
duty,  and  that  it  conferred  no  advan- 
tages beyond  these,  approved  and  adopt- 
ed. (1878)  16  Op.  Atty.  Gen.  45; 
(1881)  17  Op.  Atty.  Gen.  189. 

To  entitle  an  officer  to  credit  for  sea 
service  he  must  have  been  in  the  vol- 
unteer navy  at  the  time  of  his  appoint- 
ment to  the  regular  navy,  and  where  he 
had  ceased  to  be  an  officer  in  the  vol- 
unteer navy  prior  to  such  appointment, 
however  brief  the  interval,  he  does  not 
come  within  the  provision  referred  to. 
(1872)  14  Op.  Atty.  Gen.  142. 

Effect  of  the  act,  relative  to  crediting 
the  officers  selected  and  appointed  from 
the  volunteer  naval  service  with  the 
sea  service  performed  by  them  while 
volunteer  officers,  considered.  (1873) 
14  Op.  Atty.  Gen.  192. 

The  provision  is  to  be  understood  to 
mean  that  they  shall  receive  whatever 
benefits  their  past  sea  duty  would  en- 
title them  to  if,  during  the  period  of  its 
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performance,  they  had  belonged  to  the 
regular  navsil  service,  holding  (not  the 
same  grades  as  those  to  which  they  are 
transferred,  but)  grades  corresponding 
to  those  at  that  period  held  by  them 
in  the  volunteer  naval  service.  In- 
tention of  that  provision  explained. 
(1874)  14  Op.  Atty.  Gen.  358. 

On  February  4,  1863,  Z.  was  appoint- 
ed a  chief  engineer  in  the  volunteer 
naval  service.  In  June,  1868,  he  was 
.  transferred  to  the  same  grade  in  the 
regular  navy,  upon  nomination  by  the 
President  and  confirmation  by  the  Sen- 
ate, as  a  chief  engineer  therein,  his 
commission  bearing  date  the  18th  of 
that  month.  Subsequently  he  applied 
to  the  Navy  Department  for  a  new 
commission,  giving  him  rank  in  the 
regular  navy  from  February  4,  1863 
and  a  new  commission  giving  him  rank 
from  that  date  was  transmitted  to  him 
on  the  23d  of  January,  1877.  Held, 
that  Z.  was  not  entitled,  on  his  transfer 
to  the  regular  navy,  to  hold  a  commis- 
sion as  of  the  date  of  his  appointment 
in  the  volunteer  naval  service;  that  the 
commission  transmitted  to  him  Jan- 
uary, 1877,  was  improvidently  issued; 
and  that  his  place  on  the  Naval  Reg- 
ister must  be  determined  according  to 
the  rank  given  him  by  the  commission 
which  was  issued  upon  his  nomination 
to  and  confirmation  by  the  Senate, 
namely,  the  commission  dated  June  18, 
1868.    (1878)  16  Op.  Atty.  Gen.  45. 

W.  was  appointed  an  acting  third  as- 
sistant engineer  in  the  volunteer  navy 
February  8,  1862,  and  performed  sea 
service  continuously  until  May  20,  1864, 
when  he  was  made  a  third  assistant 
engineer  in  the  regular  navy,  and  com- 
pleted two  years  of  sea  service  as  such 
January  1,  1867.  He  was  promoted  to 
the  grade  of  second  assistant  engineer 
October  6,   1869,   to   take   rank  from 
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January  1,  1868.  On  Joly  1,  1870,  he 
completed  two  years'  sea  service  in 
the  latter  grade,  and  on  March  12,  1875, 
was  promoted  to  the  grade  of  passed 
assistant  engineer  to  take  rank  from 
October  29,  1874:  Held,  that  the  credit 
of  his  volunteer  service,  under  this  sec- 
tion, does  not  entitle  him  to  the  benefits 
claimed  therefor  as  regards  promotion 


to  or  pay  in  his  present  grade;  his 
volunteer  service  having  been  perform- 
ed in  a  different  grade  from  the  one 
from  which  last  promoted.  (1882)  17 
Op.  Atty.  Gen,  401. 

Cited    without    definite    appiication, 

Barton  v.  U.  S.  (1880)  0  Sup.  Ct.  285, 
129  U.  S.  249.  32  L.  Ed.  663. 


§  2616.  (Act  March  3,  1883,  c.  97,  §  1.)  Credit  for  service  in  Reg- 
ular or  Volunteer  Army  or  Navy. 
All  officers  of  the  Navy  shall  be  credited  with  the  actual  time  they 
may  have  served  as  officers  or  enlisted  men  in  the  regular  or  vol- 
unteer Army  or  Navy,  or  both,  and  shall  receive  all  the  benefits  of 
such  actual  service  in  all  respects  in  the  same  manner  as  if  all  said 
service  had  been  continuous  and  in  the  regular  Navy  in  the  lowest 
grade  having  graduated  pay  held  by  such  officer  since  last  entering 
the  service :  Provided,  That  nothing  in  this  clause  shall  be  so  con- 
strued as  to  authorize  any  change  in  the  dates  of  commission  or 
in  the  [relative]  rank  of  such  officers:  Provided  further,  That 
nothing  herein  contained  shall  be  so  construed  as  to  give  any  addi- 
tional pay  to  any  such  officer  during  the  time  of  his  service  in  the 
volunteer  army  or  navy.     (22  Stat.  473.) 

These  were  provisions  of  the  naval  appropriation  act  for  the  fiscal  year  1884, 
cited  above. 

The  word  "relative,"  inclosed  in  brackets  in  the  first  proviso  of  this  para- 
graph, was  superseded  by  the  amendment  of  sections  containing  the  words 
"the  relative  rank  of*  so  as  to  read  "the  rank  of,"  by  Act  March  3,  1899,  c 
413,  S  7,  post,  S  2067. 

This  provision  superseded  a  provision  of  the  same  nature  in  the  similar 
act  for  the  preceding  year.  Act  Aug.  5,  1882,  c.  391,  §  1,  22  Stat.  287. 

A  similar  provision  relating  to  allowance  of  actual  time  of  service  of  officers 
of  the  Army,  in  computing  their  additional  pay  for  length  of  service,  was  made 
by  Act  June  30,  1882,  c.  254,  ante,  %  2120. 

A  subsequent  provision  that  officers  appointed  to  any  corps  of  the  Navy  or 
to  the  Marine  Corps,  after  service  in  a  different  corps,  shall  have  all  the 
benefits  of  their  previous  service,  was  made  by  Act  June  10,  1896^  c  899,  $  1, 
post,  §  2617. 

Notes  of  Deoisioaui 


See,  also,  notes  under  {§  2816,  2817. 

Construction       and       applioatlon*— * 

Where  plaintiff  re-entered  the  naval 
service  as  master,  and  then  became 
lieutenant  and  lieutenant  commander, 
and  the  pay  of  masters  and  lieutenants 
was  not  graduated  until  after  he  be- 
came lieutenant,  he  should  be  credited 
with  his  time  of  service  as  if  he  had 
been  lieutenant;  that  being  the  lowest 
grade  having  graduated  pay  he  had  held 
since  his  re-enlistment.  U.  S.  v.  Rock- 
well (1886)  7  Sup.  Ct.  367,  120  U.  S. 
60,  30  L.  Ed.  561. 

Service  in  the  marine  corps  should  be 
treated  as  service  in  the  army  or  navy 
in  calculating  a  naval  officer's  longevity 
pay  under  this  statute,  entitling  him 
to  credit  for  service  in  the  army  or 
navy.  U.  S.  v.  Dunn  (1887)  7  Sup.  Ct. 
507,  508,  120  U.  S.  249,  30  L.  Ed.  667. 

A  paymaster  in  the  navy,  having  serv- 
ed in  that  capacity  since  February  1, 
1868,  in  the  adjustment  of  his  claim  for 
the  benefits  of  Longevity  Act  March  3, 
1883  (22  Stat  473),  claimed  the  ap- 
plication of  its  provisions  to  "longevity 
increment  of  his  33%  per  cent  of  sal- 
ary allowed  in  lieu  of  fuel,  quarters, 
etc,  under  navy  general  order  No.  75 


of  May  23,  1866."  Should  such  claim 
be  allowed,  said  increment  would  be 
larger,  as  the  salaries  under  said  act 
were  increased.  Held,  that  Act  March 
3,  1883,  could  not  be  so  interpreted. 
The  allowances  provided  for  in  the 
general  order  of  1866  constituted  no 
part  of  the  pay  proper  of  the  officers, 
and  were  designed  to  meet  certain  ex- 
penses which  they  would  necessarily  in- 
cur in  the  discharge  of  their  duties. 
They  could  not  be  increased  by  the  ad- 
ditional compensation  allowed  by  the 
Act  of  1883.  U.  S.  V.  Allen  (1887)  8 
Sup.  Ct  163,  123  U.  S.  345,  31  L.  Ed. 
147. 

The  word  "officer"  is  used  in  a  sense 
which  includes  a  paymaster's  clerk,  and 
the  time  of  plaintiff's  service  as  such 
should  be  counted  for  the  purpose  of 
increasing  his  salary.  U.  S.  v.  Hendee 
(1888)  8  Sup.  Ct  507,  124  U.  S.  309, 
31  L.  Ed.  465. 

An  appointee  ''to  the  grade  of  mid- 
shipman in  the  navy,"  under  Act  July 
16,  1862,  which  provides  that  students 
in  the  Naval  Academy  shall  be  styled 
"midshipmen"  until  their  final  graduat- 
ing examination,  when  they  shall  be 
commissioned  ensigns,  was  July  14, 
1876,  promoted   to   the   grade   of  en- 
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sign.  Held,  that  the  appointee,  while  a 
midshipman  in  the  Nayal  Academy,  was 
in  actual  service  within  the  meaning  of 
the  act,  and  entitled  to  credit  upon  his 
grade  of  ensign  for  all  his  services  from 
his  appointment  as  midshipman  to  the 
date  of  his  commission  as  ensign;  his 
rights  not  being  affected  by  Act  July  15, 
1870,  §  12,  providing  that  Naval  Acad- 
emy students  shall  be  styled  "cadet 
midshipmen,"  and  receive  their  appoint- 
ment as  midshipmen  after  their  final 
examination.  U.  S.  v.  Baker  (1SS8) 
8  Sup.  Ct  1022,  125  U.  S.  646,  31  L. 
Ed    824. 

After  Act  July  16,  1870,  §  12,  stu- 
dents at  the  Naval  Academy  were  to  be 
styled  "cadet  midshipmen,"  instead  of 
"midshipmen,"  as  formerly,  btit  the 
manner  of  their  appointment,  and  their 
position  and  duties,  remained  the  same. 
Held,  that  the  style  "cadet  midshipmen" 
was  used  merely  to  distinguish  a  mid- 
shipman at  school,  and  that  he  is  an  of- 
fiqer,  and  that  the  time  of  service  as 
such  should  be  credited  on  a  claim  for 
additional  pay  under  Act  March  3,  1883, 
providing  that  officers  shall  be  credited 
with  the  time  they  have  served  "as 
officers  or  enlisted  men."  U.  S.  v.  Cook 
(1888)  9  Sup.  Ct.  108,  128  U.  S.  254, 
32  L.  Ed.  464. 

Under  Longevity  Acts  1882  and  1883 
(22  Stat  284,  287,  c  391,  and  22  Stat. 
473,  c  97),  a  man  who,  after  serving 
in  the  regular  navy,  first  as  enlisted 
man  and  then  as  gunner,  and  receiving 
during  the  time  of  service  as  gunner  the 
full  compensation  to  which  he  was  en- 
titled under  the  laws  then  in  force,  re- 
signs, and  is  afterwards  reappointed 
gunner,  receiving  on  his  second  warrant 
credit  for  the  actual  time  of  his  former 
service,  both  as  gunner  and  as  enlisted 
man,  counting  such  service  as  if  it  had 
been  continuous  as  gunner,  is  not  en- 
titled to  compensation  as  if  he  had  been 
allowed  on  Ids  first  warrant  as  gunner 
for  his  previous  service  as  enlisted  man. 

§  2617.  (Act  June  10,  1896,  c.  399,  §  1.)  Credit  for  previous  service 
in  different  corps. 
All  officers  who  have  been  or  may  be  appointed  to  any  corps  of 
the  Navy  or  to  the  Marine  Corps  after  service  in  a  different  corps 
of  the  Navy  or  of  the  Marine  Corps  shall  have  all  the  benefits  of 
their  previous  service  in  the  same  manner  as  if  said  appointments 
were  a  reentry  into  the  Navy  or  into  the  Marine  Corps.  (29  Stat, 
361.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  the  Navy  in  the 
naval  appropriation  act  for  the  fiscal  year  1897,  cited  above. 

This  provision  superseded  a  previous  provision  of  the  same  nature  relating 
to  the  9orps  of  the  Navy  only,  in  the  similar  act  for  the  previous  year,  Act 
July  26,  1894,  c.  165.  28  Stat.  123. 
See  notes  to  provisions  of  Act  March  3,  1883,  c  97,  §  1,  ante,  §  2616. 

§  2618.  (Act  June  10,  1896,  c.  399,  §  1.)    Credit  for  pcevious  service 
to  certain  surgeons  appointed  in  accordance  with  special  act. 

Such  surgeons  in  the  Navy  not  in  line  of  promotion  as  may  have 
been  appointed  to  that  position  in  accordance  writh  a  special  act  of 
Congress  for  meritorious  services  during  yellow  fever  epidemics 
shall  have  all  the  benefits  of  their  previous  service  in  the  same  man- 


U.  S.  V.  Foster  (1888)  9  S.  Ct  116, 128  ' 
U.  S.  435,  32  li.  Ed.  486. 

Act  March  3,  1883,  provides  that  all 
officers  of  the  navy  shall  be  credited 
with  the  actual  time  they  have  served 
as  officers  or  enlisted  men  in  the  regular 
or  yolunteer  army  or  navy,  or  both,  the 
same  as  if  the  service  had  been  con- 
tinuous in  the  regular  navy,  in  the  low- 
est grade,  having  graduated  pay  held 
by  such  officer  since  last  entering  the 
service,  but  that  nothing  therein  shall 
be  construed  to  give  additional  pay 
during  service  in  the  volunteer  navy. 
Plaintiff  entered  the  volunteer  navy  as 
acting  assistant  paymaster,  and  was 
promoted  to  assistant  paymaster 
(which  entitled  him  to  receive  graduat- 
ed pay),  and  was  afterwards  appointed 
paymaster  in  the  regular  navy.  Held, 
that  he  is  not  entitled  to  the  pay  of  the 
several  grades  he  might  have  reached 
had  he  entered  the  regular  navy  when 
he  entered  the  volunteer  navy,  and  been 
promoted  according  to  the  rules  of 
promotion.  Barton  y.  U.  S.  (1889)  9 
Sup.  Ct.  285,  129  U.  S.  249.  32  L.  Ed, 
663. 

A  derk  or  messenger  in  the  quarter- 
master's or  subsistence  department  is 
in  no  sense  a  part  of  the  army.  Schrein- 
er  V.  U.  S.  (1908)  43  Ct.  CI.  480,  distin- 
guishing U.  S.  T.  Hendee  (1888)  124  U. 
S.  309. 

Effect  as  to  increase  of  pay.— The 
provisions  of  the  navy  appropriation 
acts  Aug.  5,  1882  (22  Stat.  287),  and 
March  3,  1883  (22  Stat  473),  requiring 
all  officers  of  the  navy  to  be  credited 
with  the  actual  time  they  may  have 
served  as  officers  or  enlisted  men  in 
the  regular  or  volunteer  navy,  etc.,  do 
not  entitle  such  officers  to  any  increased 
pay  for  services  rendered  by  them  prior 
to  March  3,  1883.  (1883)  17  Op.  Atty. 
Gen.  555. 

Cited  without  definite  application, 
Johnson  y.  Sayre  (1895)  15  Sup.  Ct 
773,  776,  168  U.  S.  109,  39  L.  Ed.  914. 
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ner  as  if  said  appointments  were  a  reentry  into  the  Navy.     (29 
Stat.  361.) 

This  was  a  farther  proviso  of  the  naval  appropriation  act  for  the  fiscal 
year  1897,  cited  above. 

§  2619.  (Act  March  4,  1913,  c.  148.)     Credit  not  allowed  for  serv- 
ice as  midshipman  at  Naval  Academy  or  as  cadet  at  Military 
Academy. 
Hereafter  the  service  of  a  midshipman  at  the  United  States  Naval 
Academy,  or  that  of  a  cadet  at  the  United  States  Military  Acad- 
emy, who  may  hereafter  be  appointed  to  the  United  States  Naval 
Academy,  or  to  the  United  States  Military  Academy,  shall  not  be 
counted  in  computing  for  any  purpose  the  length  of  service  of  any 
officer  in  the  Navy  or  in  the  Marine  Corps.    (37  Stat.  891.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1014, 
cited  above. 


CHAPTER  THREE 
Retired  Officers  and  Men  of  the  Navy 


after     forty     years' 
after    thirty    years' 


Sec 

2020.  Retirement 
service. 

2621.  Retirement 

service. 

2622.  Retirement  after  sixty-two  years 

of  age. 

2623.  Officers  of  certain  ranks  to  be  re- 

tired only  for  disability. 
2623a.  Age  of  retirement  of  Navy  offi- 
cers. 

2624.  Officers  who  have  received  a  vote 

of  thanks. 

2625.  Officers  rejected  from  promotion. 

2626.  Officers   rejected   from   promotion 

for  unfitness  from  drunkenness 
or  misconduct. 

2627.  Retiring-board. 

2628.  Powers  and  duties. 

2629.  Oath  of  members. 

2630.  Findings. 

2631.  Revision  by  the  President 

2632.  Disability  by  an  incident  of  the 

service. 

2633.  Disability  by  other  causes. 

2634.  Not  to  be  retired  without  a  hear- 

ing. 

2635.  Not  to  be  retired  for  misconduct. 

2636.  Retirements  in  case  of  deficiency 

in  average   vacancies;    applica- 
tions for  voluntary   retirement. 

2637.  (Repealed.) 

2637a.  Transfer  to  active  list  of  offi- 
cers transferred  to  retired 
list  under  repealed  provisions 
for  retiring  board. 

2638.  Retirements  in  case  of  deficiency 

in  average  vacancies;    rank  and 
pay  on  retirement. 
2689.  Grades  of  retired  officers;    privi- 
leges and  liabilities. 

2640.  Retired  rank  of  officer  failing  in 

physical  examination. 

2641.  Retired  rank  and  pay  of  officers 

who  served  during  the  civil  war. 

2642.  Retired  rank  and  pay  of  officers 

who  served  during  the  civil  war. 


Sec. 

2643.  Retirement   at   higher   grade   for 

civil  war  service  not  to  deprive 
officer  of  increased  rank  and 
pay. 

2644.  Retired     rank    of    rear-admirals 

who  were  retired  as  captains. 

2645.  Retired    rank    of    officers   retired 

from  position  of  chief  of  bu- 
reau. 

2646.  Retired  rank  of  officers  who  have 

served  as  chief  of  bureau. 

2647.  Retired   rank   of   officers   of   cer- 

tain staff  corps,  etc.,  when  re- 
tired for  age  or  length  of  serv- 
ice. 

2648.  Retired  rank  of  staff  officers,  re- 

tired for  causes  incident  to  the 
service. 

2649.  Vacancies  by  retirement. 

2650.  Withdrawn  from  command. 

2651.  No  promotion  or  increase  of  pay. 

2652.  Active  duty. 

2653.  Active  duty;   pay,  etc.,  while  em- 

ployed thereon. 

2653a.  Pay  of  retired  commissioned  of- 
ficer while  performing  active 
duty. 

2653b.  Pay  of  retired  officer  of  Navy 
while  detailed  on  active  duty; 
proviso. 

2654.  Assigned   to   command  of  squad- 

rons and  ships. 

2655.  Commanders  of  squadrons,   from 

what  grades  selected. 

2656.  When  restored  to  active  list 
.2657.  Retirement  and  rates   of  pay  of 

mates  in  the  service. 

2658.  Retirement   of  enlisted   men   and 

appointed  petty  officers. 

2659.  Retirement  of  petty  officers  and 

enlisted    men;     computation    of 
length  of  service. 
2659a.  Call  in  active  service  of  retired 
enlisted  men. 
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§  2620.  (R.  S.  §  1443.)     Retirement  after  forty  years'  service. 

When  any  officer  of  the  Navy  has  been  forty  years  in  the  service 
of  the  United  States  he  may  be  retired  from  active  service  by  the 
President  upon  his  own  application. 

Act  Aug.  3,  1861,  c.  42,  §  21,  12  Stat  290. 

A  subsequent  provision  for  retirement  of  an  officer  of  the  Navy  who  has  been 
30  years  in  the  service,  on  his  own  application,  was  made  by  Act  May  13, 
1908,  c  166,  ppst,  §  2621. 

Notes  of  Decisions 

Offloer&  subject  to  retirements— Civil  an  officer  of  the  navy  who  had  served 

engineers  in  the  naval  service  may  be  intermittently,  but  not  continuously,  for 

retired  from  active  service  and  placed  40  years,  and  no  appointment  had  been 

on  the  retired  list  under  the  statutory  made  to  the  place  vacated,  the  officer 

provisions  regulating  the  retirement  of  must  be  regarded  as  still  on  the  active 

officers   in   the   navy.      (1881)    17  Op.  list  of  the  navy.     (1894)  21  Op.  Atty. 

Atty.  Gen.  126.  Gen.  103. 

Where  the  Secretary  of  the  Navy  by         Cited     without    definite     appiication, 

order  retired,  or  attempted  to  retire,  Moser  v.  U.  S.  (1907)  42  Ct  CI.  86. 

§  2621.  (Act  May  13,  1908,  c.  166.)     Retirement  after  thirty  years' 
service. 

When  an  officer  of  the  Navy  has  been  thirty  years  in  the  service, 
he  may,  upon  his  own  application,  in  the  discretion  of  the  President, 
be  retired  from  active  service  and  placed  upon  the  retired  list  with 
three-fourths  of  the  highest  pay  of  his  grade.    (35  Stat.  128.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1909, 
cited  above. 

Notes  of  Deoislonc 

Paymaster's    cieric    as    offloer-— Pay-  plication,  after  80  years'  service,  should 

master's    clerics    are    "officers    of    the  not  be  considered  in  determining  the 

navy"  within  the  meaning  of  the  act.  number  of  vacancies  required  above  the 

(1909)  27  Op.  Atty.  Gen.  157.  several  grades  in  the  line  of  the  navy  by 

Vaeancies    caused    by    retirement.-^  Navy  Personnel  Act  March  3,  1899,  f  8 

Vacancies  caused  by  the  retirement  of  (30  Stat  1006).     (1909)  27  Op.  Atty. 

officers  of  the  navy  upon  their  own  ap-  Gen.  410, 

§  2622.  (R.  S.  §  1444.)     Retirement  after  sixty-two  years  of  age. 

When  any  officer  below  the  rank  of  Vice-Admiral  is  [sixty-two 
years]  old,  he  shall,  except  in  the  case  provided  in  the  next  section, 
be  retired  by  the  President  from  active  service. 

Act  Dec.  21,  1861,  c.  1,  §  1,  12  Stat.  329.  Act  July  16,  1862,  c.  183,  $ 
8.  12  Stat.  584.  Act  June  25,  1864,  c  152,  §  1,  13  Stat.  183.  Act  Dec.  21, 
1864,  c.  6,  §  3,  13  Stat.  420.    Act  March  3,  1873,  c.  230,  §  3,  17  Stat.  556. 

Nothing  in  Act  March  3,  1899,  c.  413,  §  7,  which  prescribed  the  composition 
of  the  active  list  of  the  line,  omitting  the  grade  of  commodore,  is  to  be  con- 
strued to  prevent  the  retirement  of  officers  then  having  that  rank  or  relative 
rank  with  the  rank  and  pay  of  that  grade,  by  a  proviso  annexed  to  that  sec- 
tion, ante,  §  2482. 

The  words  in  brackets  are  superseded  by  Act  Aug.  29,  1916,  c.  417,  post,  S 
2623a,  which  raises  the  age  of  retirement  to  64  years. 

Notes  of  Deoisionc 

Construction       and       appllcationw— A  by  the  provision  of  the  act  of  1864. 

captain   who    served    during    the   Civil  (1865)  11  Op.  Atty  Gen.  144. 

War,  retired  under  this  section  with  the  Where,  upon  the  retirement  of  a  rear 

rank  and  three-fourths  the  sea  pay  of  admiral,  a  commodore  next  in  line  was 

the  next  higher  grade  provided  by  Navy  nominated  to  be  a  rear  admiral  to  fill 

Personnel  Act  March  3,  1899,  c.  413,  %  the  vacancy,  and  before  action  thereon 

11,  30  Stat.  1907,  is  entitled  to  three-  by  the  Senate  the  said  commodore  at- 

fourths  of  the  sea  pay  of  rear  admirals  tained  the  age  of  62  years  and  was  re- 

of    the    nine    lower    numbers    of    that  tired  as  a  commodore,  according  to  the 

grade.    Gibson  v.  U.  S.  (1904)  24  Sup.  law  and  usage  of  the  service,  that  of- 

Ct.  613,  614,  194  U.  S.  182,  48  L.  Ed.  ficer  was  entitled,  by  relation,  to  be  a 

926.  rear  admiral  from  the  date  when  the 

Act  June  25,  1864,  c.  152,  has  the  vacancy  occurred,   and  to  receive  the 

effect  of  removing  from  the  retired  list  pay  of  a  rear  admiral  from  that  date, 

officers  of  the  navy  who  were  retired  and,  if  the  Senate  should  confirm  his 

in  pursuance  of  Act  Dec  21,  1861,  c.  nomination,  he  might  be  commissioned 

1,  but  who  are  not  liable  to  be  retired  as  a  rear  admiral  and  placed  on  the 
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retired  list  as  of  that  ^rade.    (1886)  18  Officers  on  the  retired  list  nnder  the 

Op.  Atty.  Qen,  393.  provisions  of  this  law,  recalled  to  active 

Under  section  11  of  the  naval  person-  duty  in  case  of  war,  would  re-enter  the 

nel  act  the  pay  director  and  medical  active  list  with  the  rank  and  pay  of  the 

director  will  be  retired  with  the  rank  next  higher  grade.    Id. 

and  three-fourths  the  sea  pay  of  the  ...  ..            ..    .. 

next  higher  rank,  which  is  that  of  a  Cited    without    definite    appllcatloii, 

rear  admiral,  although  this  will  result  in  ^-  S.  ex  reL  Foreman  v.  Meyer  (1913) 

a   higher   relative   rank    than   that   to  33  Sup.  Ct.  331,  227  U.  S.  452,  57  L. 

which  they  are  entiUed  in  the  acHve  Ed.  594;   Lowe  y.  U.  S.  (1903)  38  Ct 

serviciB.     (1899)  22  Op.  Atty.  Gen.  433.  CL  170. 

§  2623.  (R.  S.  §  1445.)     Officers  of  certain  ranks  to  be  retired  only 
for  (Usability. 

The  two  preceding  sections  shall  not  apply  to  any  lieutenant- 
commander,  lieutenant,  [master,]  ensign,  [midshipman,]  passed 
assistant  surgeon,  passed  assistant  paymaster,  [first  assistant  en- 
gineer,] assistant  surgeon,  assistant  paymaster,  [or  second  assistant 
engineer] ;  and  such  officers  shall  not  be  placed  upon  the  retired 
list,  except  on  account  of  physical  or  mental  disability. 
Act  July  15,  1870,  c.  295,  §  6,  16  Stat.  333. 

The  two  preceding  sections  of  the  Revised  Statutes  mentioned  in  this  sec- 
tion, R.  S.  iS  1443,  1444,  are  set  forth  ante,  §§  2619,  2622. 

The  words  "master"  and  "midshipman,"  inclosed  in  brackets  in  this  section, 
were  superseded  by  the  change  of  title  of  the  grade  of  master  to  that  of 
Uentenant,  and  of  the  title  of  the  grade  of  midshipman  to  that  of  ensign,  by 
Act  March  3,  1883,  c.  97,  §  1,  ante,  $  2472. 

The  words  "first  assistant  engineer"  and  "or  second  assistant  engineer,"  al- 
so inclosed  in  brackets  in  this  section,  were  superseded  by  the  change  of  the 
titles  of  those  grades,  respectively,  to  passed  assistant  engineer  and  assistant 
engineer,  by  Act  Feb.  24,  1874,  c  35,  §  1,  18  Stat.  17.  And  the  officers  of  the 
Engineer  Corps  were  transferred  to  the  line  by  the  Navy  Personnel  Act  of 
March  3,  1899,  c  413,  §§  1-7,  ante,  {§  2476-2482. 

Subsequent  provisions  for  retirement  of  officers  of  some  of  the  grades  men- 
tioned in  this  section  were  made  by  Act  March  3,  1899,  o.  413,  §§  8,  9,  post, 
{{  2636,  2637. 

§  2623a.  (Act  Aug.  29,  1916,  c.  417.)     Age  of  retirement  of  Navy 
officers. 
Except  as  herein  otherwise  provided,  hereafter  the  age  for  re- 
tirement of  all  officers  of  the  Navy  stiall  be  sixty-four  years  instead 
of  sixty-two  years  as  now  prescribed  by  law.    (39  Stat.) 

From  naval  appropriation  act.  This  provision  supersedes  in  part  the  pro- 
visions of  section  2622,  ante. 

§  2624.  (R.   S.  §   1446.)     Officers  who   have  received  a  vote  of 
thanks. 

Officers  on  the  active  list,  not  below  the  grade  of  commander, 
who  have,  upon  the  recommendation  of  the  President,  received  by 
name,  during  the  war  for  the  suppression  of  the  rebellion,  a  vote  of 
thanks  of  Congress  for  distinguished  service,  shall  not  be  retired,  ex- 
cept for  cause,  until  they  have  been  fifty-five  years  in  the  service  of 
the  United  States. 

Act  July  16.  1862,  c.  183,  §  8,  12  Stat.  584. 

Officers  on  the  retired  list,  detailed  for  command  of  squadrons  and  single 
ships,  may  be  restored  to  the  active  list,  on  receiving  a  vote  of  thanks  of 
Congress,  by  R.  S.  §  1465.  post,  §  2656. 

A  provision  for  placing  on  the  retired  list  officers  of  the  Volunteer  Navy, 
not  appointed  in  the  Regular  Navy,  for  physical  disqualification  which  oc- 
curred in  the  line  of  duty,  was  made  by  Act  Feb.  15,  1879,  c.  83,  §  1,  20 
Stat.  294.    It  is  omitted  as  temporary  merely,  and  executed. 

§  2625.  (R.  S.  §  1447.)     Officers  rejected  from  promotion. 

When  the  case  of  any  officer  has  been  acted  upon  by  a  board  of 
naval  surgeons  and  an  examining  board  for  promotion,  as  provided  in 
Chapter  Four  of  this  Title,  and  he  shall  not  have  been  recommended 
for  promotion  by  both  of  the  said  boards,  he  shall  be  placed  upon  the 
retired  list. 

Act  April  21,  1864,  c.  63,  §  4,  13  Stat  53. 

The  provisions  of  chapter  4  of  this  Title  of  the  Revised  Statutes,  relating 
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to  examinations  for  promotion,  mentioned  in  tiiis  section,  are  set  fortii  post, 
SI  2C86-2700. 

An  officer  found  unfit  for  promotion  by  reason  of  drunkenness  or  any  cause 
arising  from  his  own  misconduct  was  not  to  be  placed  on  the  retired  list, 
but  was  to  be  discharged,  by  a  provision  of  Act  Aug.  5,  1882,  c  391,  |  1, 
post,  S  2651. 

A  provision  as  to  the  rank  of  officers  retired  on  failure  in  physical  examina- 
tion for  promotion  was  made  by  Act  March  4,  1911,  c.  239,  post,  |  2640. 

Notes  of  Deoislonc 

Necessity  of  action  by  both  boards^  Secretary  of  the  Navy  to  place  him  on 

Before  a  medical  officer  of  the  navy  is  the  retired  list-    Id. 

placed  on  the  retired  list,  it  should  ap-  The  President  has  power  to  review 

pear  that  his  case  has  been  acted  upon  the  action  and  finding  of  a  board  of 

by  both  the  boards  provided  for  in  that  imval  surgeons.     (1867)  12  Op.  Atty. 

act,   and  that  both  of  them  failed  to  Gen.  347. 

recommend  him  for  promotion.    (1864)  Cited    withoit    definite    appiicationy 

11  Op.  Atty.  Gen.  105.  MuUan  v.  U.  S.  (1891)  11  Sup.  Ct  788, 

If  but  one  board  has  acted,  and  re-  790,  140  U.   S.  240,  35   L.   Ed.  489; 

ported  adversely  upon  the  case  of  such  Mullan  v.  U.  S.  (1909)  29  Sup.  Ct  830, 

medical  officer,  it  is  not  the  duty  of  the  212  U.  S.  516,  53  L.  Ed.  632;  Jouett  v. 

U.  S.  (1893)  28  Ct  CL  257. 

§  2626.  (Act  Aug.  5,  1882,  c.  391,  §  1.)  Ofi&ccrs  rejected  from  pro- 
motion for  imfitness  from  drunkenness  or  misconduct. 
Whenever  on  an  inquiry  had  pursuant  to  law,  concerning  the  fit- 
ness of  an  officer  of  the  Navy  for  promotion,  it  shall  appear  that 
such  officer  is  unfit  to  perform  at  sea  the  duties  of  the  place  to  which 
it  is  proposed  to  promote  him,  by  reason  of  drunkenness,  or  from 
any  cause  arising  from  his  own  misconduct,  and  having  been  in- 
formed of  and  heard  upon  the  charges  against  him,  he  shall  not  be 
placed  on  the  retired-list  of  the  Navy,  and  if  the  finding  of  the  board 
be  approved  by  the  President,  he  shall  be  discharged  with  not  more 
than  one  year's  pay.    (22  Stat.  286.) 

Thifl  was  a  proviso  annexed  to  an  appropriation  for  pay  of  the  retired  list 
in  the  naval  appropriation  act  for  the  fiscal  year  1883,  cited  above. 

§  2627.  (R.  S.  §  1448.)     Retiring-board. 

Whenever  any  officer,  on  being  ordered  to  perform  the  duties  ap- 
propriate to  his  commission,  reports  himself  unable  to  comply  with 
such  order,  or  whenever,  in  the  judgment  of  the  President,  an  officer 
is  incapacitated  to  perform  the  duties  of  his  office,  the  President,  at 
his  discretion,  may  direct  the  Secretary  of  the  Navy  to  refer  the  case 
of  such  officer  to  a  board  of  not  more  than  nine  nor  less  than  five 
commissioned  officers,  two-fifths  of  whom  shall  be  members  of  the 
Medical  Corps  of  the  Navy.  Said  board,  except  the  officers  taken 
from  the  Medical  Corps,  shall  be  composed,  as  far  as  may  be,  of 
seniors  in  rank  to  the  officer  whose  disability  is  inquired  of. 
Act  Aug.  8,  1861,  c.  42,  §  23.  12  Stat  291. 

Notes  of  Deciaionc 

Constnuction«— Such  statute  would  he  undisputed  and  it  turned  upon  the  con- 
held    to   apply   to  warrant  officers   as  struction  of  a  statute.    Jasper  v.  U.  S. 
well  as  to  commissioned  officers,  such  (1903)  38  Ot  OL  202. 
construction  having  been  uniformly  giy-  Retirement     of     warrant     offlcers-- 
en  to  It  by  the  executive  department  Warrant  officers  may  be  retired,    the 

X'^ll^'i'^i^lm?^^^^'  same    as   commissioned   officers.     The 

649,  113  U.  S.  568,  28  L.  Ed.  1079.  President's  act  in  retiring  a  boatswain 

Conciusiveness  of  decision  of  board,  in  1872  was  legal  and  valid.    Brown  y. 

—The    decision    of    a    naval    retiring  U.  S.  (1883)  18  Ct  Ci  637. 
board  is  not  final,  where  the  facts  were 

§  2628.  (R.  S.  8  1449.)     Powers  and  duties. 

Said  retiring-Doard  shall  be  authorized  to  inquire  into  and  deter- 
mine the  facts  touching  the  nature  and  occasion  of  the  disability  of 
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any  such  officer,  and  shall  have  such  powers  of  a  court-martial  and  of 
a  court  of  inquiry  as  may  be  necessary. 
Act  Aug.  8.  1861.  c.  42.  1 17.  12  Stat  290. 

Cited    witkoit    dellRlte    applieatitR, 

Potts  T.  U.  S.  (1888)  8  Sup.  Ct  830, 
126  U.  S.  178.  31  L.  Ed.  eei. 

§  2629.  (R.  S.  §  1450.)     Oath  of  members. 

The  members  of  said  board  shall  be  sworn  in  each  case  to  discharge 
their  duties  honestly  and  impartially. 

Act  Aug.  8,  1861.  c.  42.  I  23.  12  Stat  291. 

Cited    witliout    definite    applicati#R, 
Potts  V.  U.  S.  (1888)  8  Sup.  Ot  880^ 

125  U.  &  178.  81  li.  Bd.  661. 

§  2630.  (R.  S.  §  1451.)     Findings. 

When  said  retiring-board  finds  an  oflScer  incapacitated  for  active 
service,  it  shall  also  find  and  report  the  cause  which,  in  its  judgment, 
produced  his  incapacity,  and  whether  such  cause  is  an  incident  of 
the  service. 

Act  Aug.  8.  1861.  c  42.  {  23,  12  Stat  291. 

Cited    witliout    definite    application, 
Potts  V.  U.  S.  (1888)  8  Sop.  Ct  830, 

126  U.  S.  173,  31  L.  Ed.  661. 

§  2631.  (R.  S.  8  1452.)     Revision  by  the  President 

A  record  of  the  proceedings  and  decision  of  the  board  in  each  case 
shall  be  transmitted  to  the  Secretary  of  the  Navy,  and  shall  be  laid 
by  him  before  the  President  for  his  approval  or  disapproval,  or  orders 
in  the  case. 

Act  Aug.  8.  1861.  c.  42,  i  23.  12  Stat  291. 

Notes  of  Deoisions 

Reconsideration  of  decision^— Where  the  case  of  Paymaster  Rodney,  a  paper 
a  naval  retiring  board,  convened  to  in-  attached  to  the  record,  called  a  recon- 
qnlre  into  the  nature  and  cause  of  the  sideration  of  the  finding  of  the  board, 
disability  of  an  officer,  has  once  finish-  was  without  legal  effect,  and  that  offi- 
ed  its  work,  rendered  a  complete  jadg-  cer  was  properly  retired,  under  the 
ment  in  the  case,  and  adjourned,  a  sub-  original  finding  of  the  board,  on  fur- 
sequent  reconsideration  of  its  judgment  lough  pay.  (1878)  16  Op.  Atty.  Gen. 
by  the  board,  unless  authorized  or  di-  104. 
rected  by  proper  authority,  can  have 

no  legal  effect    Accordingly,  upon  ex-  Cited    wltliont    definite    application, 

amination  of  the  record  of  the  proceed-  Potts  v.  U.  S.  (1888)  8  Sup.  Ct  830. 

ings  before  a  naval  retiring  board,  in  831.  125  U.  S.  173,  31  L.  Ed.  661. 

§  2632.  (R.  S.  §  1453.)     Disability  by  an  incident  of  the  service. 

When  a  retiring-board  finds  that  an  officer  is  incapacitated  for  ac- 
tive service,  and  that  his  incapacity  is  the  resuh  of  an  incident  of  the 
service,  such  officer  shall,  if  said  decision  is  approved  by  the  Presi- 
dent, be  retired  from  active  service  with  retired  pay,  as  allowed  by 
Chapter  Eight  of  this  Title. 

Act  Aug.  3,  1861,  c.  42,  I  23,  12  Stat.  291. 

The  provision  of  Chapter  8  of  this  Title  of  the  Revised  Statutes,  mentioned 
in  this  section,  relating  to  pay  of  retired  officers,  was  made  by  R.  S.  §  1588, 
post,  S  2890. 

Notes  of  Deoisloiic 

As  affecting  offlcers  previously  retir-  effect  as  regards  the  cause  for  the  re- 
ed.—The  Secretary  of  the  Navy,  in  tirement  of  that  oflScer  or  his  right  to 
1878,  was  not  authorized  by  law  to  pay.  (1881)  17  Op.  Atty.  Gen.  178. 
submit  the  case  of  Surgeon  Thomley,  Retirement  of  paymaster's  clerks.— 
who  was  retired  under  Act  Feb.  21.  A  paymaster's  clerk  of  the  navy,  who 
1861  (12  Stat  150),  to  a  medical  board  is  incapacitated  for  active  service,  and 
for  re-examination  as  to  the  origin  whose  incapacity  is  the  result  of  an  in- 
of  the  disability  for  which  he  was  re-  cident  of  the  service,  is  entitled  to  be 
tired,  and  his  decision,  based  upon  the  retired.  (1910)  28  Op.  Atty.  Gen.  417. 
report  of  that  board,  is  without  legal  Paymaster's  clerks,   in  reference   to 
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retirement,  are  placed  in  precisely  the 
same  condition  under  Act  June  24, 
1910  (36  Stat.  606),  as  warrant  offi- 
cers.    (1910)  Id. 


Cited    withoit    definite    application. 

Potts  V.  U.  S.  (1888)  8  Sup.  Ct  830, 
831,  125  U.  S.  173,  31  L.  Bd.  661; 
Morse  v.  U.  S.  (1913)  33  Sup.  Ot  624, 
229  U.  S.  208.  57  L.  Ed.  1152. 


§  2633.  (R.  S.  §  1454.)     Disability  by  other  causes. 

When  said  board  finds  that  an  officer  is  incapacitated  for  active 
service  and  that  his  incapacity  is  not  the  result  of  any  incident  of 
the  service,  such  officer  shall,  if  said  decision  is  approved  by  the  Presi- 
dent, be  retired  from  active  service  on  furlough-pay,  or  wholly  retired 
from  service  with  one  year's  pay,  as  the  President  may  determine. 
Act  Aug.  3,  1861,  c.  42,  §  23,  12  Stat.  291. 

The  pay  of  officers  retired  on  furlough  pay  was  prescribed  by  R.  S.  |  1593, 
post,  i  2896. 

Notes  of  Deoiflions 

See,  also,  notes  under  §{  2949,  2950,     was  not  a  reversal  of  the  finding  of  the 

retiring  board,  and  that  upon  being 
transferred  to  the  retired  pay  list,  he 
was  not  entitled  to  three-quarters  sea 
pay,  under  R.  S.  {  1588,  post,  §  2890,  al- 
lowing such  pay  to  naval  officers  retired 
on  account  of  incapacity  originating  in 
the  Une  of  duty.  Potts  v.  U.  S.  (1888)  8 
Sup.  Ct  830,  125  U.  S.  173,  31  L.  Ed. 
661. 

An  officer  retired  on  furlough  pay 
cannot  be  transferred  on  the  retired 
pay  list  under  R.  S.  §  1594,  post,  { 
2897,  with  increase  of  pay,  such  in- 
crease being  forbidden  by  Act  Aug.  5, 
1882  (22  Stat.  286).  (1885)  18  Op. 
Atty.  Gen.  96. 

Where  an  officer  of  the  navy  was 
retired  under  this  section,  and  upon  a 
full  review  of  the  facts  the  Secretary 
of  the  Navy  found  t;hat  the  causes  of 
his  incapacity  were  incident  to  the 
service,  and  he  was  accordingly  trans- 
ferred by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate, 
to  the  50  per  centum  retired  pay  list 
under  section  1594,  R.  S.,  section  2897. 
post,  and  later,  by  a  private  act  of  Con- 
gress, was  transferred  to  the  75  per 
centum  pay  list  of  retired  officers  under 
section  1588,  R,  S.,  section  2890,  post, 
he  cannot  thereafter  be  placed  on  the 
retired  list  with  the  retired  pay  of  one 
grade  above  actually  held  by  him  at  the 
time  of  his  retirement  under  Act  June 
29,  1906  (34  Stat  554),  which  authoriz- 
es such  advancement  to  certain  officers 
of  the  navy  who  have  been  retired  on 
account  of  wounds  or  disability  incident 
to  the  service.  (1909)  27  Op.  Atty. 
Gen.  221. 


2620  et  seq. 

Repeal  by  subsequent  acts.— The  as- 
similative provisions  of  Navy  Person- 
nel Act  March  3,  1899,  c.  413,  $  13,  30 
Stat.  1007,  equalizing  the  pay  and  al- 
lowances of  officers  of  the  line  of  the 
navy  and  those  of  officers  of  corre- 
sponding rank  in  the  army,  cannot  be 
held  to  repeal  this  section,  in  view  of 
sections  8,  9,  11,  of  the  Navy  Person- 
nel Act,  retaining  and  adding  to  the 
standards  of  retirement  fixed  for  na^al 
officers,  which  differ  from  those  fixed 
for  the  army.  Hannum  v.  U.  S.  (1913) 
33  Sup.  Ct  172,  226  U.  S.  436,  57  L. 
Ed.  287. 

Effect  of  board's  findings.— Where  a 
naval  board  finds  an  officer  unfit  for 
active  service,  the  legal  effect  of  the 
finding  is  to  put  him  "on  leave  or 
waiting  orders,"  and  the  one  year's  pay 
to  which  he  is  entitled  is  "leave"  or 
^'waiting  orders"  pay.  Hotchldn  v.  U. 
S.   (1888)   24  Ct  a.  18. 

Retirement  and  transfer  to  retired 
pay  iistw— A  naval  officer  was  reported 
by  the  naval  retiring  board  to  be  in- 
capacitated from  active  service,  and 
that  his  incapacity  did  not  originate  in 
the  line  of  duty.  The  president  con- 
curred in  this  report,  and  he  was  re- 
tired on  furlough  pay,  pursuant  to  this 
section  and  R.  S.  S  1593,  post  §  2896. 
Subsequently  the  president  nominated 
him,  and  he  was  confirmed  by  the  sen- 
ate, for  transfer  from  the  furlough  to 
the  retired  pay  list,  under  R.  S.  §  1594, 
post,  §  2897  authorizing  such  transfer 
by  and  with  the  advice  and  consent  of 
the  senate.     Held,  that  such  transfer 


§  2634.  (R.  S.  §  1455.)     Not  to  be  retired  without  a  hearing. 

No  officer  of  the  Navy  shall  be  retired  from  active  service,  or  wholly 
retired  from  the  service,  without  a  full  and  fair  hearing  before  such 
Navy  retiring-board,  if  he  shall  demand  it,  except  in  cases  where  he 
may  be  retired  by  the  President  at  his  own  request,  or  on  account  of 
age  or  length  of  service,  or  on  account  of  his  failure  to  be  recom- 
mended by  an  examining  board  for  promotion. 

Act  Aug.  3,  1861,  c.  42,  §  23,  12  Stat  291. 

Subsequent  provisions  for  retirements  when  the  vacancies  above  certain 
grades  have  been  less  than  the  numbers  specified  were  made  by  Act  March 
8,  1899,  c  413,  iS  8.  9,  post,  {{  2636,  2637. 
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Ch.  3)  THE  NAVY  §  2636 

§  2635.  (R.  S.  §  1456.)     Not  to  be  retired  for  misconduct 

No  oflBcer  of  the  Navy  shall  be  placed  on  the  retired  list  because 
of  misconduct ;  but  he  shall  be  brought  to  trial  by  court-martial  for 
such  misconduct. 

Act  July  15.  1870,  c  295,  §  C,  16  Stat  333. 

An  officer  «fouDd  unfit  for  promotion,  on  examination  therefor,  by  reason 
of  any  cause  arising  from  his  own  misconduct,  was  not  to  be  placed  on  the 
retired  list,  but  was  to  be  discharged,  by  a  provision  of  Act  Aug.  5,  1882,  c. 
391,  §  1,  ante,  |  2626. 

Notes  of  Deoisioiifl 

Upon  examination  of  the  finding  of  on  the  sole  ground  that  his  peculiar 

the  retiring  board  in  the  case  of  Pay-  mental   temperament   unfitted   him  for 

ma&ter  Rodney,  of  the  Navy,  the  pro-  active  service  in  the  navy,  that  his  con- 

ceedings  in  which  took  place  in  June,  sequent  retirement  was  not  "because  of 

1871,  and  were  approved  by  the  Presi-  misconduct,"  and  thut  there  is  no  legal 

dent  August  31,  1871,  who  at  the  same  ground  for  setting  aside  the  proceed- 

time  directed  that  Paymaster  R.  be  re-  bigs  of  the  retiring  board  and  revoking 

tired  on  furlough  pay,  advised  that  the  the   order   of  retirement  in   his   case, 

board  found  the  latter  incapacitated  up-  (1878)  15  Op.  Atty.  Gen.  446. 

§  2636.  (Act  March  3,  1899,  c.  413,  §  8.)  Retirements  in  case  of 
deficiency  in  average  vacancies ;  applications  for  volimtary  re- 
tirement. 
Officers  of  the  line  in  the  grades  of  captain,  commander,  and  lieu- 
tenant-commander may,  by  official  application  to  the  Secretary  of 
the  Navy,  have  their  names  placed  on  a  list  which  shall  be  known 
as  the  list  of  "Applicants  for  voluntary  retirement,"  and  when  at  the 
end  of  any  fiscal  year  the  average  vacancies  for  the  fiscal  years 
subsequent  to  the  passage  of  this  Act  above  the  grade  of  commander 
have  been  less  than  thirteen,  above  the  grade  of  lieutenant-com- 
mander less  than  twenty,  above  the  grade  of  lieutenant  less  than 
twenty-nine,  and  above  the  grade  of  lieutenant  Q'unior  grade)  less  than 
forty,  the  President  may,  in  the  order  of  the  rank  of  the  applicants, 
place  a  sufficient  number  on  the  retired  list  [with  the  rank  and 
three-fourths  the  sea  pay  of  the  next  higher  grade,  as  now  existing, 
including  the  grade  of  commodore,]  to  cause  the  aforesaid  vacancies 
for  the  fiscal  year  then  being  considered.     (30  Stat.  1006.) 

This  section  and  the  section  next  following  were  part  of  the  Navy  Personnel 
Act  of  1899,  cited  above. 
See  notes  to  section  1  of  this  act,  ante,  |  2476. 

The  clause  of  this  section  inclosed  in  brackets,  "with  the  rank  and  three- 
fourths  the  sea  pay  of  the  next  higher  grade  as  now  existing,  including  the 
grade  of  commodore,'*  was  superseded  by  a  provision  that  any  officer  retired 
under  the  provisions  of  this  section  and  section  nine  of  this  act  shall  be  re- 
tired with  the  rank  and  three-fourths  of  the  sea  pay  of  the  grade  from  which 
he  is  retired,  made  by  Act  Aug.  22,  1912,  c.  336,  post,  §  2653. 

By  Act  Aug.  29,  1916,  c  417,  post,  $  2697h,  captains,  commanders,  and  lieu- 
tenant-commanders, who  become  ineligible  for  promotion  on  account  of  age» 
shall  be  retired  on  a  percentage  of  pay. 

Notes  of  Deoisions 

Construction  in  general.— This  act  ap-  ments  indicated  by  his  commission.    Id. 

plies  to  the  current  year  ending  June  Vacancies   occurring  through   retire- 

80,  1899,  as  well  as  to  any  fiscal  year  ments  are  to  occur  or  be  accredited  to 

in   the   future.      (1899)    22   Op.   Atty.  the    fiscal  year   which   ends   with   the 

Gen.  380.  30th  of  June  of  that  year.    Id. 

The   order    of   the   President,    dated  The  voluntary  retirement  of  officers 

July  1,  1899,  retiring  certain  officers,  of  the  navy  is  to  be  made  in  the  order 

had  the  effect  to  retire  Ldeutenant  Com-  of  the  rank  of  the  applicants,  regard- 

mander  Driggs  on  June  30,  1899,  and  less  of  the  grade  they  are  in.     (1905) 

thus  created  a  vacancy  during  the  fiscal  25  Op.  Atty.  Gen.  452. 

year  ending  with  that  date.     (1899)  22  The  vacancies  caused  by  promotion  to 

Op.  Atty.  Gen.  657.  extra   numbers,    under   Act   March   3, 

The  promotion  of  Lieutenant  McLean  1901    (31   Stat   1108),   should   not  be 

to  fill  such  vacancy,  and  his  commis-  counted  in  determining  the  average  va- 

sion,  should  be  dated  July  1,  1899,  and  cancies  enumerated.     Id. 

he  is  entitled  from  and  including  that  Vacancies  caused  by  the  retirement 

date   to  the  grade,  rank,   and  emolu-  of  officers  of  the  navy  upon  their  own 
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application,  after  80  years'  service,  in  the  line  of  the  navy.     (1909)  27  Op. 

accordance  with  Act  May  13,  1908  (35  Atty.  Gen.  410. 

Stat  128),  should  not  be  considered  in  Cited    without    definite    appiioation, 

determining   the   number   of  vacancies  Hannum  v.  U.  S.   (1913)  33  Sup.  Ct 

required  above  the  several  grades  in  172,  226  U.  S.  436,  57  L.  Ed.  287. 

§  2637.  (Act  March  3,  1899,  c.  413,  §  9.    Repealed.)      * 

This  section  was  repealed  by  Act  March  3,  1915,  c  83,  post,  {  2037a. 
The  repealed  provision  reads  as  follows:  '^Should  it  be  found  at  the  end  of 
any  fiscal  year  that  the  retirements  pursuant  to  the  provisions  of  law  now 
in  force,  the  voluntary  retirements  provided  for  in  this  Act,  and  casualties 
are  not  sufficient  to  cause  the  average  vacancies  enumerated  in  section  eight 
of  this  Act,  the  Secretary  of  the  Navy  shall,  on  or  about  the  first  day  of  June, 
convene  a  board  of  five  rear-admirals,  and  shall  place  at  its  disposal  the  serv- 
ice and  medical  records  on  file  in  the  Navy  Department  of  all  the  officers  in 
the  grades  of  captain,  commander,  lieutenant-commander,  and  lieutenant.  The 
board  shall  then  select,  as  soon  as  practicable  after  the  first  day  of  July,  a 
sufficient  number  of  officers  from  the  before-mentioned  grades,  as  constituted 
on  the  thirtieth  day  of  June  of  that  year,  to  cause  the  average  vacancies 
enumerated  in  section  eight  of  this  Act.  Each  member  of  said  board  shall 
swear,  or  affirm,  that  he  will,  without  prejudice  or  partiality,  and  having  in 
view  solely  the  special  fitness  of  officers  and  the  efficiency  of  the  naval  serv- 
ice, perform  the  duties  imposed  upon  him  by  this  Act  Its  finding,  which  shall 
be  in  writing,  signed  by  all  the  members,  not  less  than  four  governing,  shall  be 
transmitted  to  the  President,  who  shall  thereupon,  by  order,  make  the  trans- 
fers of  such  officers  to  the  retired  list  as  are  selected  by  the  board:  Provided, 
That  not  more  than  five  captains,  fomr  commanders,  four  lieutenant-command- 
ers, and  two  lieutenants  are  so  retired  in  any  one  year.  The  promotions  to 
fill  the  vacancies  thus  created  shall  date  from  the  thirtieth  day  of  June  of 
the  current  year:  And  provided  further,  That  any  officer  retired  under  the 
provisions  of  this  section  shaU  be  retired  with  the  rank,  and  three-fourths  the 
sea  pay  of  the  next  higher  grade,  including  the  grade  of  commodore,  which 
IB  retained  on  the  retired  list  for  this  purpose.'' 

Notes  of  Deoisioiic 

Construction   in  general.— The  order  nation,  or  dismissal,  and  does  not  in- 

of  the  President,  dated  July  1,  1899,  elude  promotion.     (1905)  25  Op.  Atty. 

retiring  certain  officers,  had  the  effect  Gen,  452. 

to  retire  Lieutenant  Commander  Driggs  The  voluntary  retirement  of  officers 

on  June  30,  1899,  and  thus  created  a  o^  the  navy  is  to  be  made  in  the  order 

vacancy  during  the  fiscal  year  ending  ^^  t^«  ^^^^  ®^  the  applicants,  regard- 

with  that  date.     (1899)   22  Op.  Atty.  '^^^  ^'  the  grade  they  are  in.     Id. 

Gen.  657.  Cited    without    definite    applioatlon, 

The    word    "casualities"    refers,    as  Hannum  v.  U.  S.   (1913)  33  Sup.  Ct 

ordinarily  understood,  to  death,  resig-  172,  226  U.  S.  436,  57  L.  Ed.  287. 

§  2637a.  (Act  March  3,  1915,  c.  83.)  Transfer  to  active  list  of 
ofiEicers  transferred  to  retired  list  under  repealed  provisions  for 
retiring  board. 

That  the  President  be,  and  he  is  hereby,  authorized,  within  two 
years  of  the  date  of  the  approval  of  this  Act,  by  and  with  the  advice 
and  consent  of  the  Senate,  to  transfer  to  the  active  list  of  the  Navy 
or  Marine  Corps  any  officer  who  may  have  been  transferred  from 
the  active  to  the  retired  list  of  the  Navy  under  the  provisions  of 
section  nine  of  said  personnel  Act:  Provided,  That  such  officer 
shall  be  transferred  to  the  place  on  the  active  list  which  he  would 
have  held  if  he  had  not  been  retired  and  shall  be  carried  as  an  addi- 
tional number  in  the  grade  to  which  he  may  be  transferred  or  at 
any  time  thereafter  promoted :  Provided  further,  That  such  officer 
shall  stand  a  satisfactory  physical  and  professional  examination  as 
now  prescribed  by  law:  And  provided  further,  That  any  officer 
transferred  to  the  active  list  shall  not  by  the  passage  of  this  Act  be 
entitled  to  back  pay  or  allowances  of  any  kind.    (38  Stat.  939.) 

From  naval  appropriation  act.    See  i  2637,  and  note  thereunder.    See,  also, 
S  2697h,  post 

§  2638.  (Act  Aug.  22,  1912,  c.  335.)     Retirements  in  case  of  defi- 
ciency in  average  vacancies ;  rank  and  pay  on  retirement. 
Hereafter  any  officer  retired  under  the  provisions  of  sections 
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eight  and  nine  of  the  Act  approved  March  third,  eighteen  hundred 
and  ninety-nine,  an  Act  to  reorganize  and  increase  the  efficiency  of 
the  personnel  of  the  Navy  and  Marine  Corps  of  the  United  States, 
shall  be  retired  with  the  rank  and  three-fourths  the  sea  pay  of  the 
grade  from  which  he  is  retired.     (37  Stat.  328.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year 
1913,  cited  above.  ^ 

§  2639.  (R.  S.  §  1457.)     Grades  of  retired  ofiicers;   privUeges  and 
liabilities. 

Officers  retired  from  active  service  shall  be  placed  on  the  retired 
list  of  officers  of  the  grades  to  which  they  belonged  respectively  at 
the  time  of  their  retirement,  and  continue  to  be  borne  on  the  Navy 
Register.  They  shall  be  entitled  to  wear  the  uniform  of  their  re- 
spective grades,  and  shall  be  subject  to  the  rules  and  articles  for  the 
government  of  the  Navy  and  to  trial  by  general  court-martial.  The 
names  of  officers  wholly  retired  from  the  service  shall  be  omitted 
from  the  Navy  Register. 

Act  Jan.  16,  1857,  c.  12,  §  4,  11  Stat.  154.  Act  Aug.  3,  1861,  c.  42,  §§ 
22-24,  12  Stat.  290,  291. 

The  pay  and  allowances  of  retired  officers  were  prescribed  by  R.  S.  §§  1588- 
1595,  post,  §§  2890-2898. 

Subsequent  provisions  as  to  the  basis  of  pay  of  all  retired  officers  and  en- 
listed men  were  made  by  Act  May  13,  1908,  c.  166,  post,  $  2893. 

Special  provisions  relating  to  the  retired  rank  and  pay  of  officers  who  served 
during  the  civil  war  were  made  by  Act  March  3,  1899,  c.  413,  §  11,  Act  June 
29,  1906,  c.  3590,  and  Act  March  3,  1909,  c.  255,  post,  §§  2641-2643. 

The  rank  of  retired  officers  of  the  staff  corps  was  prescribed  by  R.  S.  §§ 
1481,  1482,  post,  §$  2647,  2648. 

Retired  officers  were  specifically  excepted  from  the  provision  forbidding  all 
persons  holding  an  office,  the  salary  or  annual  compensation  attached  to  which 
amounts  to  $2,500,  from  holding  any  other  lucrative  office,  contained  in  Act 
July  31,  1894,  c.  174,  §  2,  post,  §  3231. 

The  wearing  of  the  duly  prescribed  uniform  of  the  United  States  Army. 
Navy,  or  Marine  Corps,  or  any  distinctive  part  of  such  imiform,  or  a  uniform 
similar  in  any  part  to  a  distinctive  part  of  said  duly  prescribed  uniforms,  by 
any  person  not  an  officer  or  enlisted  man  of  the  United  States  Army,  Navy, 
or  marine  Corps,  with  certain  enumerated  exceptions,  was  prohibited  by  Act 
June  3,  1916,  c.  134,  §  125,  ante,  §  1949a.     . 

Notes  of  Deoisions 

Reviewed  by  court.— A  writ  of  error  the  retired  list  of  officers  of  the  grade 
to  the  Supreme  Court  of  the  United  of  captain,  taking  rank  in  such  grade 
States  will  not  be  allowed  to  review  a  according  to  the  date  of  his  commis- 
judgment  of  this  court,  refusing  a  naval  sion.  (1909)  27  Op.  Atty.  Gen.  376. 
officer  a  mandamus  to  compel' the  Sec-  A  captain  retired  under  this  section 
retary  of  the  Navy  to  place  relator's  since  the  abolition  of  the  grade  of 
name  upon  the  retired  list  with  the  commodore  receives  the  pay  of  the  low- 
rank  of  rear  admiral,  when  such  offi-  er  group  of  rear  admirals,  which  is 
cer  has  been  retired  by  order  of  the  equal  to  that  of  the  brigadier  general 
President  lyit^  the  grade  of  captain.  in  the  army.  Gibson  v.  U.  S.  (1904) 
U.  S.  V.  Myer  (1912)  39  App.  D.  C.  24  Sup.  Ct.  613,  615,  194  U.  S.  182,  48 
370.  L.  Ed.  926. 

Grade  and   pay  on   retirement.— The  A  retired  officer  is  still  an  officer  of 

retirement,  on  account  of  physical  in-  the   navy,   and  his  retired   pay  is  the 

capacity   for  active    service,   of   Capt  equivalent  of  salary.    Franklin  v.  U.  S. 

John  K.  Barton,  an  officer  of  the  line  (1^93)  29  Ct.  CI.  6. 

of  the  grade  of  captain  in  the  navy.  Officers  on  the  retired  list  of  the  navy 

who  had  been  appointed  chief  of  the  prior  to  Act  Aug.  3,  1861,  c  42,  who 

bureau  of  steam  engineering,  navy  de-  have  received  promotions  on  that  list, 

partment,   vacated  the   office   of   engi-  are  entitled  to  the   pay  of  their  new 

neer  in  chief  of  the  navy,  and  left  his  grade  under  Act  July  16,  1862,  c.  183, 

legal  status  that  of  an  officer  on  the  notwithstanding  the  prohibition  in  the 

retired    list   of   the   navy   holding   the  fourth  section  of  Act  Jan.  16,  1857,  c 

rank  of  captain.     (1909)  27  Op.  Atty.  12.     (1862)  10  Op.  Atty.  Gen.  335. 

Gen.  337.  A  captain  in  the  navy,  who  was  ap- 

Capt.  John  K.  Barton,  former  chief  pointed  chief  of  the  bureau  of  naviga- 

of  the  bureau  of  steam  engineering  of  tion,  with   the   relative   rank   of  com- 

the  Navy  Department,  who  was  retir-  modore,  should,  in  case  of  his  retire- 

ed  for  reasons  other  than  age  or  length  ment  during  his  incumbency  in  that  of- 

of  service,  should  have  been  placed  on  fice  and  while  borne  on  the  Navy  Regie- 
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ter  as  captain,  be  placed  on  the  retired 
list  with  the  rank  of  captain.  He 
would  then  be  entitled  to  75  per  centum 
of  the  sea  pay  of  officers  of  that  rank. 
(1881)  17  Op.  Atty.  Gen.  154. 

The  instant  of  his  retirement  from 
his  office  or  position  of  chief  of  bureau 
he  ceased  to  have  the  rank  which  he 


enjoyed  "while  holding  said  position/' 
and  should  properly  have  been  carried 
on  the  retired  list  of  officers  of  the 
grade  to  which  he  "belonged"  at  the 
time  of  his  retirement,  not  of  the  grade 
which  he  had  only  "while  holding  said 
position"  of  chief  of  bureau.  (1909)  27 
Op.  Atty.  Gen.  376. 


§  2640.  (Act  March  4, 1911,  c.  239.)     Retired  rank  of  officer  failing 
in  physical  examination. 

Hereafter,  if  any  officer  of  the  United  States  Navy  shall  fail  in  his 
physical  examination  for  promotion  and  be  found  incapacitated  for 
service  by  reason  of  physical  disability  contracted  in  the  line  of  duty, 
he  shall  be  retired  with  the  rank  to  which  his  seniority  entitled  him  to 
be  promoted.     (36  Stat.  1267.) 

This  was  a  provision  of  the  Navy  appropriation  act  for  the  fiscal  year  1912, 
dted  above. 

Cited  without  definite  application, 
Greenleaf  Johnson  Lumber  Co.  ▼.  U. 
S.  (D.  C.  1913)  204  Fed.  489,  490,  491 

§  2641.  (Act  March  3, 1899,  c.  413,  §  11.)     Retired  rank  and  pay  of 
officers  who  served  during  the  civil  war. 

Any  officer  of  the  Navy,  with  a  creditable  record,  who  served 
during  the  civil  war,  shall,  when  retired,  be  retired  with  the  rank 
and  three-fourths  the  sea  pay  of  the  next  higher  grade.  (30  Stat. 
1007.) 

This  section  was  part  of  the  Navy  Personnel  Act,  cited  aboye. 
See  notes  to  section  1  of  this  act,  ante,  I  2476. 

Subsequent  provisions  relating  to  the  rank  and  pay  on  retirement  of  oflS- 
cers  who  served  during  the  civil  war  were  made  by  Act  June  29,  1906,  c. 
3590,  and  Act  March  3,  1909,  c.  255,  post,  §{  2642,  2643. 

Notes  of  Deoisioaui 


Construction  and  appiioation^— Mid- 
shipmen at  the  Naval  Academy  during 
the  Civil  War  held  to  be  officers  with- 
in this  section.  Jasper  v.  U.  S.  (1904) 
40  Ct  a.  76. 

A  midshipman  serving  as  an  under- 
graduate in  the  Naval  Academy  was  an 
officer  in  the  navy  within  the  intent  of 
this  provision.  Moser  v.  U.  S.  (1007) 
42  Ct.  CI.  86. 

A  captain  who  served  in  the  Civil 
War  and  is  retired  under  Act  March  3, 
1899,  c.  418,  §  11,  with  the  rank  of  rear 
admiral,  is  entitled  to  three-fourths  of 
the  pay  of  the  nine  lower  numbers, 
which  is  equal  to  that  of  a  brigadier 
general  in  the  army.  Gibson  v.  U.  S. 
(1904)  24  Sup.  Ct.  613,  615,  194  U.  S. 
1^,  48  L.  Ed.  926. 

As  to  pay  of  officer  retired  to  grade 
of  rear  admiral,  see  Lowe  v.  U.  S. 
(1903)  38  Ct  CI.  170. 

The  purpose  of  the  act  was  to  be- 
stow a  suitable  benefit  upon  officers 
who  actually  served  in  the  Civil  War. 
Jasper  v.  U.  S.  (1903)  38  Ct.  CI.  202. 

It  is  not  essential  to  the  right  of  an 
officer  to  be  retired  on  the  next  higher 
grade  that  he  was  actually  ordered  into 
active  service  during  the  Civil  War. 
Moser  v.  U.  S.  (1907)  42  Ct.  CI.  86. 

The  service  as  a  cadet  at  the  Naval 
Academy  constitutes  service  during  the 
Civil  War,  within  the  meaning  of  Act 
March  3,  1899,  allowing  him  to  retire 
with   the   rank   and   pay   of   the  next 
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higher  grade.  Moser  t.  U.  S.  (1914)  49 
Ct  CI.  285. 

Under  this  act  the  pay  director  and 
medical  director  will  be  retired  with 
the  rank  and  three-fourths  the  sea  pay 
of  the  next  higher  rank,  which  is  that 
of  a  rear  admiral,  although  this  will  re- 
sult in  a  higher  relative  rank  than  that 
to  which  they  are  entitled  in  the  active 
service.  .(1899)  22  Op.  Atty.  Gen.  433. 

The  highest  officer  in  the  medical 
corps  being  a  medical  director  having 
the  relative  rank  of  captain,  it  is  im- 
possible to  promote  him  to  a  higher 
place  in  such  corps,  though  he  may  have 
a  higher  rank  conferred  upon  him  than 
that  of  captain.    Id. 

A  medical  director,  who  had  been  re- 
tired with  the  relative  rank  of  rear  ad- 
miral, if  recalled  to  the  service,  would 
enter  with  the  rank  and  pay  of  a  rear 
admiral,  but  he  would  enter  only  in  the 
medical  corps  and  as  a  medical  di- 
rector.   Id. 

This  section  does  not  apply  to  officers 
of  the  marine  corps.  (1903)  24  Op. 
Atty.  Gen.  709. 

The  retired  pay  of  a  mate  in  the  navy, 
whether  retired  under  this  section  'or 
under  Act  June  29, 1906  (34  Stat  554), 
is  the  retired  pay  of  a  warrant  officer 
with  the  same  length  of  previous  serv- 
ice, which  is  three-fourths  of  the  sea 
pay  of  such  officer.  (1908)  26  Op. 
Atty.  Gen.  599. 

Retirements  under  Act  June  29,  1906 
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(84  Stat.  554),  and  under  this  section 
are  in  effect  the  same  as  regards  the 
amount  of  pay.  Under  Act  1809  an 
ofScer  is  retired  with  "three-fourths  of 
the  sea  pay"  of  the  next  higher  grade, 
and  under  Act  1906  he  would  be  re- 
tired with  the  "retired  pay"  of  the 
next  higher  grade,  which,  under  Act 
March  3,  1873  (17  Stat.  547),  is  "sev- 
enty-five per  centum"  of  the  sea  pay 
of  such  higher  grade  or  rank.    Id. 

When  applied  to  mates,  the  purpose 
was  not  to  retire  them  with  three- 
fourths  of  the  lowest  sea  pay  given  to 
a  warrant  officer,  but  to  give  them 
three-fourths  of  the  varying  sea  pay 
of  such  officers,  upon  the  same  condi- 
tions, which  conditions  include  length 
of  previous  service.    Id, 

Mates  in  the  navy  are  officers  with- 
in this  section  and  Act  June  29,  1906 
(84  Stat  554);  and  Mate  Neilson,  who 
was  erroneously  retired  in  March  1899, 
under  section  17  of  the  Navy  Personnel 
Act,  upon  his  own  application  and  after 
80  years*  service  was  entitled  to  re- 
tirement  under    this    section.      (1908) 

26  Op.  Atty.  Gen.  615.    See,  also  (1908) 

27  Op.  Atty.  Gen.  66. 

Samuel  Qee,   who   was  appointed  a 


mate  in  the  navy  on  November  12, 
1869,  and  served  in  that  rating  until 
September  10,  1895,  when  he  was  re- 
tired, was  properly  placed  on  the  re- 
tired list  with  the  rank  of  mate  and 
three-fourths  of  the  sea  pay  of  that 
grade.     (1909)  27  Op.  Atty.  Gen.  834. 

In  the  case  of  a  retired  naval  offi- 
cer who  served  as  midshipman  at  the 
Naval  Academy  during  the  Civil  War, 
and  who  secured  a  judgment  in  the 
Court  of  Claims  in  which  it  was  held 
that  he  was  entitled  to  "three-fourths 
of  the  sea  pay  of  the  next  higher 
grade"  above  that  held  by  him  at  the 
time  of  retirement  under  Act  March  8, 
1899  (80  Stat.  1007),  wherein  it  appears 
that  the  court  failed  to  take  into  con- 
sideration Act  June  29,  1906  (34  Stat 
554),  of  similar  import,  such  judgment 
does  not  tstop  the  Secretary  of  the 
Navy  from  contesting  the  officer's 
claim  to  be  retired  with  the  rank  of  the 
next  higher  grade  under  the  provisions 
of  the  latter  statute.  (1910)  28  Op. 
Atty.  Gen.  852. 

Cited  without  definite  applicatioii, 
Hannum  v.  U.  S.  (1918)  88  Sup.  Ct 
172,  226  U.  S.  486,  57  Li  Ed.  287;  Jas- 
per v.  U.  S.  (1908)  48  Ct  01.  868. 


§  2642.  (Act  June  29,  1906,  c.  3590.)  Retired  rank  and  pay  of  offi- 
cers who  served  during  the  civil  war. 
Any  officer  of  the  Navy  not  above  the  grade  of  captain  who 
served  with  credit  as  an  officer  or  as  an  enHsted  man  in  the  regular  or 
volunteer  forces  during  the  civil  war  prior  to  April  ninth,  eighteen 
hundred  and  sixty-five,  otherwise  than  as  a  cadet,  and  whose  name  is 
borne  on  the  official  register  of  the  Navy,  and  who  has  heretofore  been, 
or  may  hereafter  be,  retired  on  account  of  wounds  or  disability  inci- 
dent to  the  service  or  on  account  of  age  or  after  forty  years'  service, 
may,  in  the  discretion  of  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  be  placed  on  the  retired  list  ol  the  Navy  with 
the  rank  and  retired  pay  of  one  grade  above  that  actually  held  by  him 
at  the  time  of  retirement :  Provided,  That  this  Act  shall  not  apply  to 
any  officer  who  received  an  advance  of  grade  at  or  since  the  date  of 
his  retirement  or  who  has  been  restored  to  the  Navy  and  placed  on  the 
retired  list  by  virtue  of  the  provisions  of  a  special  Act  of  Congress. 
(34  Stat.  554.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1907, 
cited  above. 

A  previous  provision  relating  to  the  same  subject,  of  the  Navy  Personnel 
Act  of  March  8,  1899,  c  415,  |  11,  is  set  forth  ante,  §  2642. 

The  provisions  of  this  act  are  not  to  operate  to  deprive  any  officer  retired 
since  its  passage  of  increased  rank  and  pay  to  which,  but  for  its  passage,  he 
would  have  been  entitled,  by  a  provision  of  Act  March  S,  1909,  c.  255,  post,  < 
2648. 

Notes  of  Decisions 


Construction  and  application.— A  na- 
val officer  retired  for  incapacity  not 
originating  in  service  was  not  brought 
within  this  act  by  Sp.  Act  June  10, 
1902,  passed  for  the  relief  of  such  offi- 
cer, authorising  his  transfer  from  the 
half-pay  retired  Hst  to  the  three-quar- 
ters pay  list  Morse  v.  U.  S.  (1918)  88 
Sup.  Ct.  624,  229  U.  S.  208,  57  L.  Ed. 
1152,  affirming  judgment  (1911)  46  Ct 
a.  861. 

The  statute  in  express  terms  applies 


to  officers  who  have  been,  as  well  as 
to  officers  who  may  hereafter  be,  re- 
tired. Jasper  v.  U.  S.  (1908)  48  Ct  CI. 
868. 

The  purpose  of  the  statute  was  to 
prefer  a  particular  class  of  officers,  who 
served  with  credit  otherwise  than  as 
cadets,  and  to  restrict  retirement  with 
such  preferment  to  such  officers.     Id. 

The  proviso  does  not  extend  to  an 
officer  who  had  not  been  retired  in  the 
next  higher  grade,  though  be  was  re- 
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tired  prior  to  the  passage  of  the  act 
Id. 

AdTancement  mU  not  entitle  an  offi- 
cer to  the  pay  of  the  higher  grade,  un- 
less he  was  "retired  on  account  of 
wounds  or  disability  incident  to  the 
service."  Morse  ▼.  U.  S.  (1911)  46 
Ot.  CL  361. 

This  relative  rank  of  a  higher  grade 
sometimes  conferred  upon  officers  on 
retirement  is  only  an  honorary  distinc- 
tion, serving  merely  to  fix  their  places, 
in  precedence,  with  fellow  officers. 
Such  officers  do  not  bear  the  titie  of 
the  higher  grade,  but  retain  the  titie 
actually  held  by  them  on  retirement 
(1906)  26  Op.  Atty.  Gen.  57. 

A  medical  director  in  the  navy,  who 
after  40  years  of  service  was  retired 
with  the  relative  rank  of  commodore, 
but  with  the  retired  pay  of  a  medical 
director,  did  not  thereby  receive  an 
advance  of  grade  within  the  moaning 
of  the  proviso  to  this  act,  and  is  there- 
fore entitied  to  the  increase  of  pay 
provided  for.    Id. 

Act  June  18,  1884  (23  Stat  45), 
which  provides  for  the  nomination  and 
appointment  of  Assistant  Engineer 
John  W.  Saville,  of  the  United  States 
Navy,  then  on  the  retired  list,  to  be  a 
passed  assistant  engineer  in  the  navy, 
and  that  he  be  placed  on  the  retired 
list  with  the  highest  rate  of  retired  pay 
of  that  grade,  did  not  effect  a  new  re- 
tirement, nullifying  the  original  retire- 
ment, but  merely  effected  an  advance- 
ment on  the  retired  list,  the  effect  of 
which  was  merely  to  advance  him  one 
grade  on  that  list  He  is  therefore  de- 
barred from  advancement  under  this 
act     (1907)  26  Op.  Atty.  Gen.  111. 

Certain  mates  in  question  held  enti- 
tled, in  the  discretion  of  the  President, 
and  by  and  with  the  advice  and  con- 
sent of  the  Senate,  to  the  benefit  of  the 
advancement  provided  in  the  case  of 
retired  officers,  under  the  circumstances 
enumerated  in  this  act  (1907)  26  Op. 
Atty.  Gen.  433. 

While  the  effect  of  such  advancement 
may  not  be  to  place  them  in  a  different 
grade,  they  obtain  the  rank  and  re- 
tired pay  belonging  to  the  next  high- 
er grade  in  that  service,  being  that 
of  the  lowest  grade  of  warrant  officers. 
Id. 

Although  commissioned  officers  of  the 
navy  are  appointed  by  the  President  by 
and  with  the  advice  and  consent  of  the 
Senate,  warrant  officers  by  the  Pres- 
ident alone,  and  mates  by  the  heads  of 
departments,  all  are  alike  officers  of 
the  United  States,  and  in  accordance 
with  the  acts  of  1894  and  1906  all  are 
alike  entitied  to  the  benefits  of  the  aid- 
vancement  provided  for  by  the  last-men- 
tioned act  whenever  otherwise  quali- 
fied.    Id. 

Mates  whose  names  are  borne  on 
the  retired  list  of  officers  of  the  navy 
in  accordance  with  Act  Aug.  1,  1894 
(28  Stat  212),  are  officers  of  the  navy, 
but  they  are  neither  commissioned  nor 
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warrant  officers,  although  with  respect 
to  the  law  regulating  retirements  they 
are  placed  by  this  act  upon  the  same 
footing  as  warrant  officers.    Id. 

Passed  assistant  engineers^  of  the 
navy,  entitied  to  advancement  to  the 
grade  of  chief  engineers,  and  assistant 
engineers  entitied  to  advancement  to 
the  grade  of  passed  assistant  engineers, 
under  this  act,  should  be  retired  with  a 
rank  above  that  held  by  them,  respec- 
tively, at  the  time  of  retirement,  and 
with  the  pay  of  that  rank.  (1908)  26 
Op.  Atty.  Gen.  487. 

This  act  authorizes  retirement  with 
the  rank  of  the  next  higher  grade, 
which  is  that  next  above  the  rank  held 
at  the  time  of  retirement  (1908)  26 
Op.  Atty.  Gen.  496. 

A  retired  mate  in  the  navy  may  be 
credited  with  his  prior  service  in  the 
navy  at  the  date  of  his  retirement  in 
determining  his  classification  for  pay. 
.(1908)  26  Op.  Atty.  Gen.  599. 

The  retired  pay  of  a  inate  in  the 
Navy,  whether  retired  under  this  act  or 
Navy  Personnel  Act  March  3,  1899, 
§  11  (30  Stat  1007),  is  the  retired  pay 
of  a  warrant  oMcer  with  the  same 
length  of  previous  service,  which  is 
three-fourths  of  the  sea  pay  of  such 
officer.     Id. 

Mates  in  the  Navy  are  officers  within 
this  act  and  Navy  Personnel  Act  March 
3,  1899,  §  11  (30  Stat  1007),  and  Mate 
Neilson,  who  was  erroneously  retired 
in  March,  1899,  under  section  17  of  the 
Navy  Personnel  Act,  upon  his  own  ap- 
plication and  after  30  years'  service, 
was  entitled  to  retirement  under  sec- 
tion 11  of  that  act  (1908)  26  Op. 
Atty.  Gen.  615. 

Where  an  officer  of  the  navy  was  re- 
tired under  R.  S.  §  1454.  ante,  §  26.^, 
for  incapacity  not  originating  in  the  line 
of  duty,  and  upon  review  the  Secretary 
of  the  Navy  found  that  the  causes  of 
his  incapacity  were  incident  to  the  serv- 
ice, and  he  was  accordingly  transferred 
by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  to  the  50 
per  centum  retired  pay  list  under  sec- 
tion 1594,  R.  S.  section  2897,  post  and 
later,  by  a  private  act  of  Congress, 
was  transferred  to  the  75  per  centum 
pay  list  of  retired  officers  under  section 
1588,  R.  S.,  section  2890,  post  lie  can- 
not thereafter  be  placed  on  the  re- 
tired list  with  the  retired  pay  of  one 
grade  above  that  actually  held  by  him 
at  the  time  of  his  retirement,  under 
this  act  (1909)  27  Op.  Atty.  Gen. 
221. 

In  the  case  of  a  retired  naval  officer, 
who  served  as  midshipman  at  the  Na- 
val Academy  during  the  Civil  War,  and 
who  secured  a  judgment  in  the  Court  of 
Claims  in  which  it  wa3  held  that  he 
was  entitled  to  **three- fourths  of  the 
sea  pay  of  the  next  higher  grade"  above 
that  held  by  him  at  the  time  of  re- 
tirement under  Act  March  3,  1899  (30 
Stat  1007),  wherein  it  appears  that 
the  court  failed  to  take  this  act  into 
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consideration,  snch  judgment  does  not  tired  with  the  rank  of  the  next  higher 
estop  the  Secretary  of  the  Nayy  from  grade,  under  this  act  (1910)  28  Op. 
contesting  the  officer's  claim  to  be  re-      Atty.  Qen.  352. 

§  2643.  (Act  March  3,  1909,  c.  255.)     Retirement  at  higher  grade 
for  civil  war  service  not  to  deprive  officer  of  increased  rank  and 

The  provisions  of  the  Act  approved  June  twenty-ninth,  nineteen 
hundred  and  six,  entitled  "An  act  making  appropriations  for  the  naval 
service  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred 
and  seven,  and  for  other  purposes/'  providing  for  the  retirement  in 
the  next  higher  grade  of  officers  of  the  navy  who  served  during  the 
Civil  War,  sh^ll  not  operate  to  deprive  any  officer  of  the  navy  who 
has  been,  or  may  be,  retired,  since  the  passage  of  that  Act,  of  the 
right  to  increased  rank  and  pay  to  which,  but  for  the  passage  of  said 
Act,  he  would  have  been  entitled.    (35  Stat.  753.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1010, 
cited  above. 

The  provisions  of  Act  June  20,  1906,  c.  3590,  mentioned  in  this  provision, 
are  set  forth  ante,  I  2642. 

§  2644.  (R.  S.  §  1589.)     Retired  rank  of  rear-admirals  who  were 
retired  as  captains. 

Rear-admirals  on  the  retired  list  of  the  Navy,  who  were  retired  as 
captains  when  the  highest  grade  in  the  Navy  was  captain,  at  the  age 
of  sixty-two  years,  or  after  forty-five  years'  service,  and  who,  after 
their  retirement,  were  promoted  to  the  grade  of  rear-admiral,  and 
performed  the  duties  of  that  grade  in  time  of  war,  shall  be  con- 
sidered as  having  been  retired  as  rear-admirals. 

Act  June  5,  1872,  c.  307,  §  1,  17  Stat.  226.  Act  March  3,  1873,  c.  230,  | 
1,  17  Stat.  555. 

§  2645.  (R.  S.  §  1473.)     Retired  rank  of  officers  retired  from  posi- 
tion of  chief  of  bureau. 

Officers  who  have  been  or  who  shall  be  retired  from  the  position 
of  chiefs  of  the  Bureau  of  Medicine  and  Surgery,  [of  Provisions  and 
Clothing,]  of  Steam  Engineering,  or  of  Construction  and  Repair,  by 
reason  of  age  or  length  of  service,  shall  have  the  [relative]  rank  of 
commodore. 

Act  March  3,  1871,  c.  117,  §  12,  16  Stat.  537. 

The  words  of  this  section  inclosed  in  brackets,  **of  Provisions  and  Clothing," 
were  superseded  by  the  change  of  designation  of  the  Bureau  of  Provisions 
and  Clothing  to  Bureau  of  Supplies  and  Accounts,  by  Act  July  19,  1892,  c. 
206,  §  1,  ante,  §  623. 

The  word  "relative,"  also  inclosed  in  brackets,  was  superseded  by  the  amend- 
ment of  the  words  "the  relative  rank  of,"  in  this  and  other  sections,  to  read 
"the  rank  of,"  by  Act  March  3,  1899,  c.  413,  §  7,  post,  §  2667. 

The  chiefs  of  the  bureaus  mentioned  in  this  section  were  to  have  the  rela- 
tive rank  of  commodore,  while  holding  said  position,  by  R.  S.  §  1471,  post, 
§  2665.  But  the  grade  of  commodore  was  omitted  from  the  composition  of  the 
active  list  of  the  line  by  Act  March  3,  1899,  c.  413,  I  7,  ante,  $  2482,  and 
chiefs  of  bureau  were  to  have  the  rank  of  rear-admiral,  by  another  provision 
of  said  section,  post,  §  2666,  and  nothing  in  said  section  was  to  be  construed 
to  prevent  the  retirement  of  ofiScers  then  having  the  rank  or  relative  rank  of 
commodore,  with  the  rank  and  pay  of  that  grade,  by  a  further  proviso  of 
the  section,  ante,  §  2482. 

Sabsequent  provisions  as  to  rank,  pay,  etc^  on  retirement  of  officers  who 
have  served  as  chief  of  bureau  in  the  Navy  Department  were  made  by  Act 
May  13,  1908,  c.  166,  post,  §  2646. 

See  notes  to  {  628,  ante. 

Notes  of  Deoislonc 

Retirement   of  paymaster  general.—  tie,  and  pay.     Smith  y.  U.  S.   (1891) 

The   paymaster   general    of    the   navy  26  Ot  CL  143. 

mnst  be  at  the  time  of  his  appointment  Cited     without    definite    application, 

an  officer  in  the  navy.    By  the  appoint-  Smith  v.  Whitney    (1886)   6  Sup.   Ot 

ment  he  merely  secures  higher  rank,  ti-  570,  116  U.  S.  167,  29  L.  Ed.  601. 
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§  2646.  (Act  May  13,  1908,  c.  166.)  Retired  rank  of  officers  who 
have  served  as  chief  of  bureau. 
Any  officer  of  the  Navy  who  is  now  serving  or  shall  hereafter 
serve  as  chief  of  a  bureau  in  the  Navy  Department,  and  shall  sub- 
sequently be  retired,  shall  be  retired  with  the  rank,  pay  and  allow- 
ances authorized  by  law  for  the  retirement  of  such  bureau  chief. 
(35  Stat.  128.) 

This  was  a  proviso  following  a  provision  relatins:  to  retirement  of  officers  in 
the  naval  appropriation  act  for  the  fiscal  year  1909,  cited  above. 

A  previous  provision,  similar  to  some  extent  to  this  provision,  was  made  by 
B.  S.  §  1473,  ante,  §  2645. 

Notes  of  Deoisioiui 

Construction  in  general^-This  act  did  office  and  while  borne  on  the  Navy  Reg- 
not  extend  to  the  special  class  of  retired  ister  as  captain,  be  placed  on  the  re- 
officers  on  active  service  under  Sp.  Act  tired  list  with  the  rank  of  captain.  He 
June  7, 1900.  Sears  ▼.  U.  S.  (1911)  46  would  then  be  entitled  to  75  per  centum 
Ct  CL  105.  of  the  sea  pay  of  officers  of  that  rank. 

The  words  "any  officer  of  the  Navy  (1881)  17  Op.  Atty.  Gen.  164. 
who  is  now  serving  or  shall  hereafter  A  naval  officer  who  has  served  Ift 
serve  as  chief  of  a  bureau  in  the  Navy  chief  of  bureau  in  the  navy  and  has  re- 
Department,  and  shall  subsequently  be  turned  to  general  duty  before  the  expi- 
retired,"  refer  to  the  case  of  retire-  ration  of  30  years'  service  is  not  enti- 
ment  during  service  as  chief  of  bureau,  ^ed,  upon  becoming  eligible  for  retire- 
(1910)  28  Op.  Atty.  (Sen.  531.  ment,  to  the  same  rank  and  emoluments 

to  which  he  would  have  been  entiUed 

Retirino  rank^— A  captain  in  the  navy,  under  the  provisions  of  Naval  appro- 

who  was  appointed  chief  of  the  bureau  priation  Act  June  24,  1910   (36  Stat 

of  navigation,  with  the  relative  rank  of  607,  608),  if  he  had  become   eligible 

commodore,  should,  in  case  of  his  re-  while  still  acting  as  chief  of  bureau, 

tirement  during  his  incumbency  in  that  (1910)  28  Op.  Atty.  Gen.  531. 

§  2647.  (R.  S.  §  1481.)     Retired  rank  of  officers  of  certain  stafiF 
corps,  etc.,  when  retired  for  age  or  length  of  service. 
Officers  of  the  Medical,  Pay,  [and  Engineer]  Corps,  chaplains, 
professors  of  mathematics,  and  constructors,  who  shall  have  served 
faithfully  for  forty-five  years,  shall,  when  retired,  have  the  [rela- 
tive] rank  of  commodore;   and  officers  of  these  several  corps  who 
have  been  or  shall  be  retired  at  the  age  of  sixty-two  years,  before 
having  served  for  forty-five  years,  but  who  shall  have  served  faith- 
fully until  retired,  shall,  on  the  completion  of  forty  years  from  their 
entry  into  the  service,  have  the  [relative]  rank  of  commodore. 
Act  March  8,  1871,  c.  117,  i  11,  10  Stat.  637. 

The  words  near  the  beginning  of  this  section  inclosed  in  brackets,  **and 
Engineer/'  were  superseded  by  the  transfer  of  the  officers  of  the  Engineer 
0)rps  to  the  line,  by  Act  March  3,  1899,  c.  413,  §f  1-7,  ante,  ff  2476-2482. 

The  word  ''relative,"  also  inclosed  in  brackets  where  it  occurs  twice  in  this 
section,  was  superseded  by  amendment  of  the  words  "the  relative  rank  of,"  in 
this  and  other  sections,  to  read  "the  rank  of,'*  by  Act  March  8,  1899,  c 
413,  S  7,  post,  I  2667. 

§  2648.  (R.  S.  §  1482.)     Retired  rank  of  staff  officers,  retired  for 
causes  incident  to  the  service. 

Staff-officers,  who  have  been  or  shall  be  retired  for  causes  incident 
to  the  service  before  arriving  at  sixty-two  years  of  age,  shall  have 
the  same  rank  on  the  retired  list  as  pertained  to  their  position  on 
the  active  list. 

Act  March  8,  1871,  c  117,  |  11,  16  Stat  637. 

§  2649.  (R.  S.  §  1458.)     Vacancies  by  retirement. 

The  next  officer  in  rank  shall  be  promoted  to  the  place  of  a  re- 
tired officer,  according  to  the  established  rules  of  the  service ;  and 
the  same  rule  of  promotion  shall  be  applied  successively  to  the 
vacancies  consequent  upon  the  retirement  of  an  officer. 

Act  Aug.  3.  1861,  c.  42.  I  22,  12  Stat  291.  Act  Dec.  21,  1861,  c  1,  |  6, 12 
SUt  330. 

Notes  of  Deoisioiui 

Promotion  to  vaoanoyd^When  the  va-  ate  and  confirmation  by  that  body,  th^ 
cancy  is  filled  by  nomination  to  the  Sen-      new  appointee  becomes  one  of  the  lim- 
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ited  number  of  oflScers  on  the  active  The  promotion  of  Lieutenant  Mc- 
list,  and  the  one  whom  he  supersedes  Lean  to  fill  a  vacancy  created  by  the 
becomes  one  of  the  officers  on  the  re-  order  of  the  President,  dated  July  1, 
tired  list  Thompson  v.  U.  S.  (1883)  1899,  retiring  certain  officers,  and  his 
18  Ct  CL  604,  605.  commission,  should  be  dated  July  1, 
The  right  to  promotion,  inhering  in  1899,  and  he  is  entitled,  from  and  in- 
one  who  is  a  commissioned  officer,  is,  eluding  that  date,  to  the  grade,  rank, 
under  existing  legislation,  in  the  nature  *^d  emoluments  indicated  by  his  com- 
of  a  vested  right,  subject,  nevertheless,  mission.  (1899)  22  Op.  Atty.  Gen.  657. 
to  being  defeated  in  accordance  with  the  Cited  without  definite  application, 
provisions  of  the  laws.  (1892)  20  Op.  Barton  ▼.  U.  S.  (1889)  9  Sup.  Ot  285, 
Atty.  Gen.  433.  129  U.  S.  249,  32  L.  Ed.  663. 

§  2650.  (R.  S.  §  1459.)     Withdrawn  from  command. 

Officers  on  the  retired  list  shall  be  withdrawn  from  command,  ex- 
cept in  the  case  provided  in  sections  fourteen  hundred  and  sixty- 
three  and  fourteen  hundred  and  sixty-four,  and  from  the  line  of 
promotion  on  the  active  list. 

Act  Aug.  3,  1861,  c  42,  §  22,  12  Stat  290.  Act  Dec  21,  1861,  c.  1,  §|  3,  4, 
12  Stat  329. 

R.  S.  §§  1463,  1464,  mentioned  In  this  section,  relating  to  the  employment  on 
active  duty  of  officers  on  the  retired  list,  are  set  forth  post,  §§  2654,  2655. 

Provisions  for  employment,  during  a  limited  period,  of  retired  officers  on 
active  duty,  were  made  by  Act  June  7,  1900,  c.  859,  post,  S  2653. 

Cited  without  definite  application, 
Mullan  ▼.  U.  S.  (1891)  11  Sup.  Ct  788, 
790,  140  U.  S.  240,  35  L.  Ed.  489. 

(R.  S.  §§  1460,  1461.    Superseded.) 

R.  S.  I  1460,  as  amended  by  Act  Aug.  15,  1876,  c.  802,  |  1,  19  Stat  204, 
provided  that  there  might  be  allowed  upon  the  retired  list  of  the  Kavy  nine 
rear-admirals  by  promotion,  and  also  that  the  Secretary  of  the  Navy  might 
promote  to  the  grade  of  rear-admiral  on  the  retired  list,  in  addition  to  that 
number,  certain  commodores. 

R.  S.  I  1461  provided  that  officers  on  the  retired  list  should  be  entitled 
to  promotion  as  their  several  dates  upon  the  active  list  should  be  promoted, 
with  exceptions  and  restrictions  in  the  case  of  rear-admirals. 

Both  these  sections  were  superseded  by  a  provision  that  there  should  be  no 
promotion  on  the  retired  list,  made  by  Act  Aug.  5,  1882,  c  391,  §  1,  post 
f  2651. 

§  2651.  (Act  Aug.  5,  1882,  c  391,  §  1.)     No  promotion  or  increase 
of  pay. 

Hereafter  there  shall  be  no  promotion  or  increase  of  pay  in  the 
retired  list  of  the  Navy  but  the  rank  and  pay  of  officers  on  the  re- 
tired list  shall  be  the  same  that  they  are  when  such  officers  shall 
be  retired.     (22  Stat.  286.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1883, 
cited  above. 

This  provision  superseded  provisions  for  promotions  on  the  retired  list 
made  by  R.  S.  §§  1460,  1461,  and  the  provision  against  increase  of  pay  on 
such  promotion,  made  by  K.  S.  f  1591. 

Notes  of  Deoisions 

Promotions    under    superseded    sec-  entitled  to  promotion  on  the  retired  list 

tlons.p-Retired  officers  of  the  navy  may  of  the  navy.     Id. 

be  promoted  on  the  reserved  list,  pro-  An  officer  who  was  retired  as  a  com- 
vided  such  promotion  does  not  in  any  modore,  and  has  since  been  promoted 
way  disturb  the  line  of  promotion  of  to  the  grade  of  rear  admiral  on  the  re- 
officers  on  active  duty.  (1861)  10  Op.  tired  list,  under  Act  Aug.  15,  1876  (19 
Atty.  Gen.  107.  Stat    204),    amendatory    of    R.    S. »  $ 

R.  S.  §  1461,  gives  to  naval  officers  1460,  is  not  entitled  to  any  increase  of 

on  the  retired  list  a  right  to  promo-  pay  by  reason  of  his  promotion.    (1883) 

tion  on  that  list  as  their  several  dates  17  Op.  Atty.  Gen.  495. 

on  the  active  list  are  promoted.    (1881)  The  President  has  power  to  nominate 

17  Op.  Atty.  Gen.  36.  for  advancement,  and  to  submit  such 

The  word  "entitled"  in  R.  S.  $  1461,  nomination  to  the  Senate  for  confirma- 

cannot  be  construed  as  giving  to  the  tion,  temporary  officers  of  the  navy  rec- 

President  the  right  of  selection  in  de-  ommended  by  the  Sicard  board  for  ad- 

termining  who  are   and  who   are  not  vancement   for    especially    meritorious 
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services,  although  at  the  time  of  such  if  approved  hy  the  Senate,  a  nunc  pro 

nomination  such  officers  may  have  been  tunc     advancement     of     the     officer, 

honorably   discharged   from   the   naval  (1901)  23  Op.  Atty.  Gen.  413. 
service.     Such  nomination  is  in  effect, 

§  2652.  (R.  S.  §  1462.)     Active  duty. 

No  officer  on  the  retired  list  of  the  Navy  shall  be  employed  on 
active  duty  except  in  time  of  war. 

Act  March  3,  1873,  c.  230,  17  Stat.  547. 

The  employment  of  retired  officers  on  duty  at  sea  or  on  shore  was  authorized 
by  a  provision  of  Act  Aug.  22,  1912,  c.  335,  post,  f  2653. 

Retired  officers  may  be  employed  on  the  river  and  harbor  improvements  of 
the  United  States,  and  may  receive  compensation  therefor,  by  Act  June  8» 
1896,  c.  314,  §  7,  post,  §  3232. 

Other  provisions  for  details  of  retired  officers  of  the  Army  and  of  the  Navy 
to  educational  institutions  were  made  by  Act  Feb.  26,  1901,  c.  607,  Act  April 
21,  1904,  c.  1403,  and  Act  March  3,  1909,  c.  252,  ante,  §§  2289-2295. 

The  detail  of  retired  officers  of  the  Navy  for  service  as  teachers  or  professom 
in  schools  or  colleges  was  authorized  by  a  provision  of  Act  March  2,  1895^ 
c  186,  post,  §  2766. 

Notes  of  Deoisions 
Active  duty^A  retired  officer  of  the      ed     States    dvil    service    commission, 
navy,   whose   retired   pay   amounts    to      (1912)  29  Op.  Atty.  Gen.  503. 
$2,500  per  annum,  is  ineligible  to  hold         Cited     without    definite     appiication, 
office  as  clerk  of  class  3  under  the  Unit-      Franklin  v.  U.  S.  (1893)  29  Ct  CL  6. 

§  2653.  (Act  Aug.  22,  1912,  c.  335.)  Active  duty;  pay,  etc.,  while 
employed  thereon. 
Hereafter  any  naval  officer  on  the  retired  list  may,  with  his  con- 
sent, in  the  discretion  of  the  Secretary  of  the  Navy,  be  ordered  to 
such  duty  as  he  may  be  able  to  perform  at  sea  or  on  shore,  and 
while  so  employed  in  time  of  peace  [shall  receive  the  pay  and  allow- 
ances of  an  officer  of  the  active  list  of  the  same  rank:  Provided, 
That  no  such  retired  officer  so  employed  on  active  duty  shall  re- 
ceive, in  time  of  peace,  any  greater  pay  and  allowances  than  the 
pay  and  allowances  which  are  now  or  may  hereafter  be  provided 
by  law  for  a  lieutenant  senior  grade  on  the  active  list  of  like  length 
of  service :  And  provided  further,  That  any  such  officer  whose  re- 
tired pay  exceeds  the  highest  pay  and  allowances  of  the  grade  of 
lieutenant  senior  grade,  shall,  while  so  employed  in  time  of  peace, 
receive  his  retired  pay  only,  in  lieu  of  all  other  pay  and  allowances]. 
(37  Stat.  329.) 

These  were  provisions  of  the  naval  appropriation  act  for  the  fiscal  year 
1913,  cited  above. 

Previous  similar  provisions  for  ordering  ofilcers  on  the  retired  list  to  active 
duty,  limited  to  a  period  of  twelve  years  from  the  passage  of  the  act,  were 
made  by  Act  June  7,  1900,  c.  859,  31  Stat  703. 

The  words  in  brackets  are  superseded  by  a  provision  of  the  naval  appropria- 
tion act  for  the  fiscal  year  1917,  post,  §  2653b. 

Notes  of  Deoisions 

Pay  on  active  duty.— A  retired  officer      the  time  of  retirement.     Faust  ▼.  U 
ordered   to  active  duty  is   entitied   to      S.   (1907)  42  Ct  CL  94. 
the  same  pay  that  he  was  receiving  at 

§  2653a.  (Act  Aug.  29,  1916,  c.  417.)     Pay  of  retired  commissioned 
officer  while  performing  active  duty. 
No  officer  who,  after  having  commanded  a  fleet  in  active  com- 
mission, has  been  retired  for  age  and  whom,  in  the  judgment  of  the 
Secretary  of  the  Navy,  the  public  interests  make  it  necessary  to 
retain  for  a  time  after  said  retirement  and  who  is  performing  active 
duty  as  chairman  of  the  executive  committee  of  the  General  Board, 
shall,  for  the  period  so  retained,  suffer  any  reduction  in  the  emolu- 
ments he  was  receiving  at  the  time  of  his  retirement.    (39  Stat) 
I'rom  naval  appropriation  act. 
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§  2653b.  (Act  Aug.  29,  1916,  c.  417.)     Pay  of  retired  officer  of  Navy 

while  detailed  on  active  duty;  proviso. 
Hereafter  any  retired  officer  of  the  naval  service  who  shall  be  de- 
tailed on  active  duty  shall,  while  so  serving,  receive  the  active  duty 
pay  and  allowances  of  the  grade,  not  above  that  of  lieutenant  com- 
mander in  the  Navy  or  of  major  in  the  Marine  Corps,  that  he 
would  have  attained  in  due  course  of  promotion  if  he  had  remained 
on  the  active  list  for  a  period  beyond  the  date  of  his  retirement 
equal  to  the  total  amount  of  time  during  which  he  has  been  detailed 
on  active  duty  since  his  retirement :  Provided,  That  nothing  here- 
in shall  be  construed  to  reduce  the  pay  of  any  retired  officer  on 
active  duty  whose  retired  pay  exceeds  the  active  duty  pay  and  al- 
lowances for  the  grade  of  lieutenant  commander.    (39  Stat.) 

£Yom  naval  appropriation  act  This  provision  supersedes  in  part  a  provi- 
sion of  the  naval  appropriation  act  for  the  fiscal  year  1918,  ante,  |  2653. 

§  2654.  (R.  S.  §  1463.)  Assigned  to  command  of  squadrons  and 
ships. 
In  time  of  war  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate,  may  detail  officers  on  the  retired  list  for  the  command 
of  squadrons  and  single  ships,  when  he  believes  that  the  good  of 
the  service  requires  that  they  shall  be  so  placed  in  command. 

Act  Dec.  21,  1861,  c.  1,  §  3,  12  Stat.  329.  Act  March  3,  1873,  c  230,  § 
1,  17  Stat  547. 

§  2655.  (R.  S.  §  1464.)     Commanders  of  squadrons,  from  what 

grades  selected. 
In  making  said  details  the  President  may  select  any  officer  not 
below  the  grade  of  commander  and  assign  him  to  the  command  of  a 
squadron,  with  the  rank  and  title  of  "flag-officer;"  and  any  officer 
so  assigned  shall  have  the  same  authority  and  receive  the  same 
obedience  from  the  commanders  of  ships  in  his  squadron  holding 
commissions  of  an  older  date  than  his  that  he  would  be  entitled  to 
receive  if  his  commission  were  the  oldest. 

Act  Dec.  21,  1861,  c.  1,  f  4,  12  Stat.  329. 

Similar  provisions  relating  to  officers  on  the  active  list  were  made  by  R.  S. 
f  1434,  ante,  §  2604. 

§  2656.  (R.  S.  §  1465.)     When  restored  to  active  list. 

Retired  officers  so  detailed  for  the  command  of  squadrons  and 
single  ships  may  be  restored  to  the  active  list,  if,  upon  the  recom- 
mendation of  the  President,  they  shall  receive  a  vote  of  thanks  of 
Congress  for  their  services  and  gallantry  in  action  against  the  enemy, 
and  not  otherwise. 

Act  Dec.  21,  1861,  c.  1,  §  8,  12  Stat.  329. 

§  2657.  (Act  Aug.  1,  1894,  c.  176.)     Retirement  and  rates  of  pay 
of  mates  in  the  service. 

The  law  regulating  the  retirement  of  warrant  officers  in  the  Navy 
shall  be  construed  to  apply  to  the  twenty-eight  officers  now  serv- 
ing as  mates  in  the  Navy,  and  the  said  mates  shall  be  entitled  to 
receive  annual  pay  at  the  rates  following:  When  at  sea,  one  thou- 
sand two  hundred  dollars;  on  shore  duty,  nine  hundred  dollars; 
on  leave  or  waiting  orders,  seven  hundred  dollars :  Provided,  how- 
ever. That  nothing  herein  contained  shall  be  so  construed  as  to 
authorize  any  increase  of  pay  for  any  time  prior  to  the  passage  of 
this  Act.    (28  Stat.  212.) 

This  was  an  act  entitled  "An  act  relating  to  the  pay  and  retirement  of 
mates  in  the  United  States  Navy." 

The  law  regulating  the  retirement  of  warrant  oflScers,  referred  to  in  this 
act,  is  contained  in  the  preceding  provisions  of  this  chapter  relating  to  officers 
of  the  Navy. 

Machinists  were  to  be  retired  under  the  provisions  for  warrant  officers,  by 
a  provision  of  Act  March  3,  1899,  c.  413,  §  15,  ante,  §  2557. 
Provisions  for  retirement  of. petty  officers  and  enlisted  men  were  made  by 
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Act  March  8,  1899,  c  413,  §  17,  and  Act  June  22,  1906,  c  3518,  pott,  S| 
2658,  2659,  and  by  Act  March  2,  1907,  c.  2511,  ante,  §  2067. 

Notes  of  Decisions 


Advancement    and    pay    of    retired 

mates.— Mates  whose  names  are  borne 
on  the  retired  list  of  officers  of  the 
navy  in  accordance  with  this  act  are 
officers  of  the  navy,  but  they  are  neither 
commissioned  nor  warrant  officers,  al- 
though with  respect  to  the  law  regulat- 
ing retirements  they  are  placed  by  Act 
June  29,  1906  (34  Stat.  554),  upon  the 
same  footing  as  warrant  officers. 
(1907)  26  Op.  Atty.  Gen.  433. 

Although  commissioned  officers  of  the 
navy  are  appointed  by  the  President 
by  and  with  the  advice  and  consent  of 
the  Senate,  warrant  officers  by  the 
President  alone,  and  mates  by  the  heads 
of  departments,  all  are  alike  officers  of 
the  United  States,  and  in  accordance 
with  the  acts  of  1894  and  1906  all  are 
alike  entitled  to  the  benefits  of  the  ad- 
vancement provided  for  by  the  last- 
mentioned  act  whenever  otherwise 
qualified.    Id. 


While  the  effect  of  such  advancement 
may  not  be  to  place  them  in  a  different 
grade,  they  obtain  the  rank  and  retir- 
ed pay  belonging  to  the  next  higher 
grade  in  that  service,  being  that  of  the 
lowest  grade  of  warrant  officers.    Id. 

Certain  mates  in  question  held  enti- 
tled, in  the  discretion  of  the  President, 
and  by  and  with  the  advice  and  consent 
of  the  Senate,  to  the  benefit  of  the  ad- 
vancement provided  in  the  case  of  re- 
tired officers,  under  the  circumstances 
enumerated  in  Act  June  29,  1906  (34 
Stat  554).    Id. 

A  retired  mate  in  the  navy  may  be 
credited  with  his  prior  service  in  the 
navy  at  the  date  of  his  retirement  in 
determining  his  classification  for  pay. 
(1908)  26  Op.  Atty.  Gen.  599. 

Cited  witliout  definite  appiication, 
Creighton  v.  U.  S.  (1902)  37  Ct  CI. 
327. 


§  2658.  (Act  March  3,  1899,  c.  413,  §  17.)  Retirement  of  enlisted 
men  and  appointed  petty  officers. 
When  an  enlisted  man  or  appointed  petty  officer  has  served  as 
such  thirty  years  in  the  United  States  Navy,  either  as  an  enlisted 
man  or  petty  officer,  or  both,  he  shall,  by  making  application  to  the 
President,  be  placed  on  the  retired  list  hereby  created,  with  the  rank 
held  by  him  at  the  date  of  retirement;  and  he. shall  thereafter  re- 
ceive seventy-five  per  centum  of  the  pay  and  allowances  of  the  rank 
or  rating  upon  which  he  was  retired:  Provided,  That  if  said  en- 
listed man  or  appointed  petty  officer  had  active  service  in  the  Navy 
or  in  the  Army  or  Marine  Corps,  either  as  volunteer  or  regular, 
during  the  civil  or  Spanish-American  war,  such  war  service  shall 
be  computed  as  double  time  in  computing  the  thirty  years  neces- 
sary to  entitle  him  to  be  retired:  And  provided  further.  That 
applicants  for  retirement  under  this  section  shall,  unless  physically 
disqualified  for  service,  be  at  least  fifty  years  of  age.     (30  Stat. 

This  section  was  part  of  the  Navy  Personnel  Act  of  1899,  cited  above. 

See  notes  to  section  1  of  this  act,  ante,  §  2476. 

In  computing  the  time  for  retirement  of  petty  officers  and  enlisted  men,  all 
service  in  the  Army,  Navy,  or  Marine  Corps  is  to  be  credited,  by  Act  June  22, 
1906,  c  8518,  post,  §  2659. 

General  provisions  for  retirement  of  enlisted  men  who  have  served  thirty 
years  either  in  the  Army,  Navy,  or  Marine  Corps,  or  in  all,  prescribing  the 
pay  and  allowances  thereupon,  were  made  by  Act  March  2,  1907,  c.  2511,  ante, 
I  2067. 

Provisions  relating  to  pay  of  enlisted  men  on  the  retired  list,  of  Act  May 
13,  1908,  c.  166,  are  set  forth  post,  f  2893. 

Notes  of  Decisions 


Retired  pay.— The  retired  pay  intend- 
ed by  this  section  is  sea  pay  in  ac- 
cordance with  the  general  provision  as 
to  retired  pay  of  officers.  Creighton 
V.  U.  S.  (1902)  37  Ct  CI.  327. 

Samuel  Oee,  who  was  appointed  a 
mate  in  the  navy  on  November  12, 1869, 
and  served  in  that  rating  until  Septem- 
ber 10,  1895,  when  he  was  retired,  was 
properly  placed  on  the  retired  list  with 
the  rank  of  mate  and  three-fourths  of 
the  sea  pay  of  that  grade.  (1909)  27 
Op.  Atty.  Gen.  334. 
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Erroneous  retirement.— Mates  in  the 
navy  are  officers  within  Navy  Per- 
sonnel Act  March  3,  1899,  |  11  (30 
Stat.  1007),  and  Act  June  29,  1906  (34 
Stat  554) ;  and  Mate  Neilson,  who  was 
erroneously  retired  in  March,  1899, 
under  this  section,  upon  his  own  appli- 
cation, and  after  80  years*  service,  was 
entitled* to  retirement  under  section  11 
of  that  act  (1908)  26  Op.  Atty.  Gen. 
616.  See,  also,  (1908)  27  Op.  Atty. 
Gen.  66. 
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§  2659.  (Act  Jxinc  22,  1906,  c.  3518.)     Retirement  of  petty  officers 
and  enlisted  men;  computation  of  length  of  service. 
In  computing  the  necessary  thirty  years'  time  for  the  retirement 
of  petty  officers  and  enlisted  men  of  the  Navy,  all  service  in  the 
Army,  Navy,  or  Marine  Corps  shall  be  credited.  (34  Stat.  451.) 

This  was  an  act  entitled  **An  act  providing  for  the  retirement  of  petty  of- 
ficers and  enlisted  men  of  the  Navy." 

Provisions  for  retirement  of  enlisted  men  and  appointed  petty  officers,  after 
thirty  years'  service,  were  made  by  Act  March  8,  1899,  c  418,  §  17,  ante, 
I  2658. 

More  comprehensive  provisions  for  retirement  of  enlisted  men  who  have 
served  thirty  years  either  in  the  Army,  Navy,  or  Marine  Corps,  or  in  all,  were 
made  by  Act  March  2,  1907,  c.  2511,  ante,  §  2067. 

§  2659a.  (Act  March  3,  1915,  c.  83.)  Call  into  active  service  of 
retired  enlisted  men. 
The  Secretary  of  the  Navy  is  authorized  in  time  of  war,  or  when, 
in  the  opinion  of  the  President,  war  is  threatened,  to  call  any  enlist- 
ed man  on  the  retired  list  into  active  service  for  such  duty  as  he 
may  be  able  to  perform.  While  so  employed  such  enlisted  men 
shall  receive  the  same  pay  and  allowances  they  were  receiving  when 
placed  on  the  retired  list :  Provided,  That  enlisted  men  on  the  retired 
list  shall  not  be  eligible  for  enlistment  in  or  transfer  to  the  naval 
reserve.    (38  Stat.  941.) 

From  naval  appropriation  act. 


CHAPTER  FOUR 
Rank  and  Precedence,  Promotion  and  Advancement 


Sec. 
OF  RANK  AND  PRECBDENCB 

2660.  Relative  rank  of  Navy  and  Army 

officers. 

2661.  Rank  according  to  date. 

2662.  Commanding    officers    of    vesselB 

and  stations. 

2663.  Aid  or  executive  officer. 

2664.  Staff  officers,  when  to  communi- 

cate directly  with  commanding 
officer. 

2665.  Chiefs  of  bureaus. 

2666.  Chiefs  of  bureaus  below  rank  of 

rear-admiral. 

2667.  Amendment  of  provisions  of  Re- 

vised Statutes  defining  rank  of 
officers,  etc. 

2668.  Medical  Corps. 

2669.  Assistant  surgeons. 
2668a.  Rank. 

2670.  Pay  Corps. 

2671.  Naval  constructors  and  assistant 

naval  constructors. 

2672.  Civil  engineers. 

2673.  Chaplains. 

2674.  Chaplains. 

2675.  Naval  chaplains. 

2676.  Professors   of   mathematics;    ap- 

pointments to  fill  grades  in  staff 
corps  established  by  preceding 
sections,  and  effect  thereof. 

2677.  Oraduates  of  Naval  Academy. 

2678.  Precedence    of    officers    of    staff 

corps  by  length  of  service. 

2679.  Length   of   service  of  officers  of 

staff  corps,  how  estimated. 


Sec. 

2679a.  Ranking    officers    according    to 
dates  of  commission. 

2680.  Length   of  service   of  officers  of 

staff  corps;  provision  for  pre- 
cedence not  to  apply  to  officers 
subsequently  entering  Navy. 

2681.  Quarters  of  staff  officers. 

2682.  Military  command  by  officers  of 

staff  corps. 

2683.  Precedence  in  processions,  boards, 

etc. 

2684.  Ensigns  as  steerage  officers. 
2684a.  Reduction  in  rank,  etc.,  of  offi- 
cer of  Navy  or  Marine  Corps. 

OF  PROMOTION  AND   ADVANCE- 
MENT 


2685. 


2687. 

2688. 

2689. 

2690. 
2691. 
2692. 
2693. 

2694. 
2695. 
2696. 


Physical  examination. 

Physical  disqualification  by 
wounds. 

Examinations,  when;  and  effect 
of. 

Eligibility  of  ensigns  for  promo- 
tion. 

Examination  of  professional  fit- 
ness. 

(Superseded.) 

Examining  board. 

Powers  of  board. 

Officer  may  be  present  and  make 
statement. 

Record. 

Revision  by  the  President 

No  officer  to  be  rejected  without 
examination. 
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Sec. 

2607.  Report  of  recommendation. 

2697a.  Mode  of  promotion  to  grades  of 
commander,  captain  and  rear 
admiral  of  Navy. 

2697b.  Board  of  Naval  officers,  how 
constituted. 

2697c.  Oath  of  members  of  board. 

2697d.  Secretary  of  Navy  to  furnish 
board  with  number  of  vacan- 
cies; written  communications 
of  candidates  for  appoint- 
ment; eligibility  for  appoint- 
ment 

2697e.  Recommendations  of  board  as 
to  promotion  of  officers;  pro- 
visos. 

2697f.  Form  and  requisites  of  report 
of  board. 

2697g.  Submission  of  report  to  Presi- 
dent; reconvening  of  the 
board;  examination  of  officers 
recommended. 

2697h.  Promotion  of  captain,  com- 
mander, or  lieutenant  com- 
mander; sea  service;  retire- 
ment. 

2698.  Conclusiveness  of  examination,  as 

to  matters  decided. 

2699.  Re-examination  in  case  of  viofa- 

tion  of  preceding  section. 

2700.  Suspension    from    promotion    on 

failing  in  examination. 

2701.  Advancement  in  number. 

2701a.  Advancement  of  lower  grade  of- 
ficers in  Medical  and  other 
corps. 

2702.  Promotion  when  grade  is  full. 

2703.  Advancement   for   service   during 

war  with  Spain  not  to  interfere 
with  promotion  of  other  offi- 
cers; officers  so  advanced,  when 
promoted,  to  be  carried  as  addi- 
tional numbers  of  each  grade. 


Sec 

2704.  Officers  advanced,  when  promot- 

ed, to  be  carried  as  additional 
numbers  of  each  grade. 

2705.  Officers  receiving  thanks  of  Con- 

gress. 

2706.  Effect  of  vote  of  thanks. 

2707.  Vacancies    occasioned    by    death, 

etc.,  of  officers  thanked. 

2708.  Warrant   officers    to   be   commis- 

sioned chief  warrant  officers; 
rank,  pay,  etc.;  quarters;  right 
to  command;  examination  for 
promotion. 
2708a.  Promotion  of  chief  boatswains, 
chief  gunners,  etc. 

2709.  Warrant  officers  to  be  appointed 

ensigns;  qualifications;  exami- 
nation for  appointment. 

2710.  Warrant  officers  to  be  appointed 

ensigns;   number  annually. 

2711.  Warrant  officers  eligible  for  ap- 

pointment to  grade  of  ensign,  or 
as  chief  warrant  officers;  time 
of  service. 

2712.  Machinists    to    be    commissioned 

chief  machinists;  rank,  pay, 
etc.;  examination  for  promo- 
tion; pay  of  warrant  officers 
not  reduced  by  promotion;  chief 
warrant  officers  eligible  for  ap- 
pointment to  grade  of  ensign. 

2712a.  Rating  of  coal  passer. 

2712b.  Rating  of  printers  in  bureau  of 
navigation. 

2713.  Medals  of  honor  for  distinguished 

services. 

2714.  Rosettes  and  ribbons  to  be  issued 

to  holders  of  medals  of  honor. 

2715.  Gratuities   and   medals   of   honor 

to  enlisted  men  of  Navy  or  Ma- 
rine   Corps    for    distinguished 
services. 
2715a.  Medals  of  honor   to  officers  of 

Navy,  Marine  Corps,  or  Coast 

Guard. 


OF   RANK  AND  PRECEDENCE 

§  2660.  (R.  S.  §  1466.)     Relative  rank  of  Navy  and  Army  officers. 

The  relative  rank  between  officers  of  the  Navy,  whether  on  the 
active  or  retired  list,  and  officers  of  the  Army,  shall  be  as  follows, 
lineal  rank  only  being  considered: 

The  Vice-Admiral  shall  rank  with  [the  Lieutenant-General]. 

Rear-Admirals  with  major-generals. 

Commodores  with  brigadier-generals. 

Captains  with  colonels. 

Commanders  with  lieutenant-colonels. 

Lieutenant-commanders  with  majors. 

Lieutenants  with  captains. 

[Masters]  with  first  lieutenants. 

Ensigns  with  second  lieutenants. 

Act  July  16,  1862,  c.  183,  §  13,  12  Stat.  585.  Act  Dec.  21,  1864,  c.  6,  S  1, 
13  Stat.  420.  Act  July  25,  1866,  c.  231,  §  1,  14  Stat.  222.  Act  March  2,  1867, 
c.  174,  §  1,  14  Stat.  515,  516. 

See  §  2471a,  ante  as  to  Vlce-Admirals. 

The  word  "Masters,"  also  inclosed  in  brackets,  in  the  last  clause  but  one  of 
this  section,  was  superseded  by  the  change  of  the  title  "master"  to  "lieutenant, 
junior  grade,"  by  a  provision  of  Act  March  8,  1883,  c.  97,  f  1,  ante,  §  2472. 

The  grade  of  commodore,  included  in  this  section,  although  omitted  from 
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the  composition  of  the  active  list  of  the  Navy,  as  prescribed  by  the  Navy 
Personnel  Act  of  March  3,  1899,  c.  418,  §  7,  ante,  |  2482,  was  retained  on 
the  retired  list  by  a  proviso  annexed  to  th&t  section. 


Notes  of 

Relative  rank  of  offloers.— Since  the 

abolition  of  the  rank  of  commodore  and 
the  division  of  the  rear  admirals  into 
two  groups,  a  captain,  who  served  in 
the  Civil  War  and  is  to  be  retired  with 
three-fourths  of  the  pay  of  the  next 
higher  grade,  receives  the  pay  of  the 
lower  group  of  rear  admirals,  which 
corresponds  to  that  of  a  brigadier  gen- 
eral Gibson  v.  U.  S.  (1904)  24  Sup. 
Ct.  613,  615,  194  U.  S.  182,  48  L.  Bd. 
926. 

A  passed  assistant  surgeon  in  the 
navy,  with  the  rank  of  lieutenant,  is 
entitled  to  the  pay  of  a  captain  in  the 
army,  mounted,  in  view  of  the  respec- 
tive provisions  of  this  section,  assimi- 
lating in  rank  lieutenants  in  the  navy 
with  captains  in  the  army,  of  Navy 
Personnel  Act  March  3,  1899,  c.  413, 
i  13,  30  Stat.  1007,  entitling  commis- 
sioned officers  of  the  line  of  the  navy 
to  the  same  pay  and  allowance  as  of- 
ficers of  corresponding  rank  in  the 
army,  and  of  Act  June  7,  1900,  post,  § 
2669,  declaring  that  assistant  surgeons 
shall  rank  with  assistant  surgeons  in 
the  army,  who  are  mounted,  since  Con- 
gress must  have  used  the  words  "as- 
sistant surgeons''  as  decriptive  of  the 
whole  class  of  assistant  surgeons,  pass- 
ed as  well  as  those  not  passed.  U.  S. 
▼.  Farenholt  (1907)  27  Sup.  Ct.  629, 
206  U.  S.  226,  51  L.  Bd.  1036,  affirm- 
ing judgments  (1906)  41  Ct.  CI.  517, 
and  Farenholt  v.  U.  S.  (1907)  42  Ct. 
CI.  114. 

The  Secretary  of  the  Navy,  by  vir- 
tue of  his  general  power  under  the 
President  to  make  rules  and  regulations 
for  the  government  of  the  navy,  may 
determine,  with  the  force  and  effect  of 
law,  the  relative  rank  of  naval  officers. 
Usually  this  is  better  done  by  gen- 
eral rules  than  by  decisions  in  particu- 
lar cases,  but  it  may  be  done  either 
way.     (1900)  23  Op.  Atty.  Gen.  156. 

By  an  unwritten  law  of  the  army  and 
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navy,  officers  of  the  army  and  officers 
of  the  navy  take  relative  rank,  as  re- 
spects the  two  classes,  according  to 
their  respective  grades,  and  if  of  similar 
grade  then  according  to  dates  of  com- 
mission. (1905)  25  Op.  Atty.  Gen.  517. 
This  section  fixes  the  relative  rank  of 
officers  of  the  army  and  navy.  (1906) 
26  Op.  Atty.  Gen.  16. 

Lineal  rank  considered.— The  expres- 
sion "lineal  rank  being  considered" 
means  simply  that  it  is  not  necessary 
to  specify  and  fix  relative  staff  rank, 
since  staff  officers  in  both  services 
possess  assimilated  lineal  rank.  (1906) 
26  Op.  Atty.  Gen.  16. 

Officers  of  marine  corps^The  rela- 
tion as  to  rank  which  officers  of  the 
marine  corps  hold  to  other  officers  is 
prescribed  by  R.  S.  §  1603,  post,  § 
2920,  and  could  not  be  changed  by  any 
act  of  the  President  or  of  the  Navy 
Department.  (1906)  26  Op.  Atty.  (Jen. 
16. 

Whatever  will  be  the  relative  rank  of 
an  officer  of  the  army  to  either  line  or 
staff  officers  of  the  navy,  that  would 
also  be  the  relative  rank  as  to  them  as 
officers  of  the  marine  corps.     Id. 

There  is  no  statutory  provision  ex- 
pressly regulating  the  relative  rank  and 
precedence  of  officers  of  the  marine 
corps  and  officers  of  the  sever^  staff 
corps  of  the  navy,  but  there  are  provi- 
sions which,  with  the  long-established 
and  settled  usage  and  practice  of  the 
army  and  navy,  regulate  it  with  the 
same  certainty  as  if  by  enactment  in 
terms.     Id. 

Cited  without  definite  application, 
U.  S.  V.  Thomas  (1904)  25  Sup.  Ct. 
102.  103,  195  U.  S.  418,  49  L.  Ed.  259; 
U.  S.  V.  Crosley  (1905)  25  Sup.  Ct 
261,  262,  196  U.  S.  327,  49  L.  Ed.  497; 
Stevens  v.  U.  S.  (1906)  41  Ct  CI.  455; 
Stevens  v.  U.  S.  (1908)  43  Ct.  CI.  484; 
Elmer  v.  U.  S.  (1910)  45  Ct  CL  90. 


§  2661.  (R.  S.  §  1467.)     Rank  according  to  date. 

Line  officers  shall  take  rank  in  each  grade  according  to  the  dates 
of  their  commissions. 

Act  July  16,  1862,  c.  183,  §  1,  12  Stat.  583.    Act  April  21,  1864,  c.  63,  §  7, 
13  Stat  54.    Act  Jan.  24,  1865,  c.  19,  §  1,  13  Stat.  424. 

Notes  of  Decisions 


Numbers  and  dates  of  com  missions.— 

"Whenever  a  change  of  the  number  of 
a  commission  is  proposed,  the  person 
affected  thereby  ought  to  be  heard  as 
to  the  facts.  (1819)  1  Op.  Atty.  Gen. 
825. 

The  numbering  of  naval  commissions 
is  not  the  act  of  the  President  and  Sen- 
ate, but  of  the  Secretary  of  the  Navy, 
to  prevent  questions  of  rank  from  aris- 
ing among  officers  holding  commissions 
of  the  same  date.    Id. 


Neither  Act  July  25,  1866,  c.  231, 
nor  Act  March  2,  1867,  c  174,  afford 
any  ground  for  the  claim  that  the  offi- 
cers selected  from  the  volunteer  naval 
service  for  appointment  in  the  regular 
navy,  under  the  former  act,  should  be 
commissioned  as  of  the  date  of  that 
act,  or  take  rank  in  the  regular  navy 
from  the  date  thereof.  (1873)  14  Op. 
Atty.  Gen.  192. 

Relative  rank  of  officers  of  marine 
oorpSw— There  is  no  express   provision 
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of  law  which  fixes  the  relative  rank  and  be  attended  with  prejudice  to  other  of- 

precedence   of   officers   of   the   marine  fleers  in   the  same  grade,  it  must  be 

corps  and   officers  of  the  line   of  the  deemed  improper  to  thus  date  the  com- 

navy.     (1905)  25  Op.  Atty.  Gen.  517.  mission,  unless  there  is  dear  authority 

Fictitious    date^^Where    a    fictitious  of  law  for  so  doing.     (1878)    14  Op. 

date  in  an  officer's  commission  would  Atty.  Gen.  192. 

§  2662.  (R.  S.  §  1468.)     Commanding  officers  of  vessels  and  sta- 
tions. 
Commanding  officers  of  vessels  of  war  and  of  naval  stations  shall 
take  precedence  over  all  officers  placed  under  their  command. 
Act  March  3,  1871,  c.  117,  §  12,  16  Stat  637. 

Provisions  relating  to  the  authority  of  an  officer  assigned  to  the  command 
of  a  squadron  oyer  commanders  of  ships  in  the  squadron  were  made  l^  R. 
S.  §1  1434,  1463,  ante,  If  2604,  2654. 

§  2663.  (R.  S.  §  1469.)     Aid  or  executive  officer. 

The  Secretary  of  the  Navy  may,  in  his  discretion,  detail  a  line 
officer  to  act  as  the  aid  or  executive  of  the  commanding  officer  of  a 
vessel  of  war  or  naval  station,  which  officer  shall,  when  not  imprac- 
ticable, be  next  in  rank  to  said  commanding  officer.  Such  aid  or 
executive  shall,  while  executing  the  orders  of  the  commanding  offi- 
cer on  board  the  vessel  or  at  the  station,  take  precedence  over  all 
officers  attached  to  the  vessel  or  station.  All  orders  of  such  aid  or 
executive  shall  be  regarded  as  proceeding  from  the  commanding  offi- 
cer, and  the  aid  or  executive  shall  have  no  independent  authority 
in  consequence  of  such  detail. 

Act  March  3,  1871,  c.  117,  §  12,  16  Stat  537. 

Notes  of  Decisions 

Aids    authorized    by    iaw.~The    aids      to  generals  by  the  statutes.    Grosley  ▼. 
authorized  by  navy  regulations  are  as      U.  S.  (1903)  38  Ct  CI.  82. 
much  authorized  by  law  as  are  the  aids 

§  2664.  (R.  S.  §  1470.)     Staif  oSBcers,  when  to  communicate  direct- 
ly with  comman^g  officer. 
Staff  officers,  senior  to  the  officer  so  detailed,  shall  have  the  righ^ 
to  communicate  directly  with  the  commanding  officer. 
Act  March  3,  1871,  c  117,  §  12,  16  Stat.  537. 

§  2665.  (R  S.  §  1471.)     Chiefs  of  bureaus. 

The  chiefs  of  the  Bureau  of  Medicine  and  Surgery,  [Provisions 
and  Clothing,]  Steam  Engineering,  and  Construction  and  Repair 
shall  have  the  [relative]  rank  of  [commodore]  while  holding  said 
position,  and  shall  have,  respectively,  the  title  of  Surgeon-General, 
Paymaster-General,  Engineer-in-Chief,  and  Chief  Constructor. 
Act  March  3,  1871,  c  117,  §  12,  16  Stat  537. 

The  words  of  this  section  inclosed  in  brackets,  'Trovisions  and  Clothing," 
were  superseded  by  the  change  of  designation  of  Uie  Bureau  of  Provisions  and 
Clothing  to  Bureau  of  Supplies  and  Accounts,  by  Act  July  19,  1892,  c.  206,  S 
1,  ante,  §  623. 

The  word  "relative,"  also  inclosed  in  brackets,  was  superseded  by  the  amend- 
ment of  the  words  "the  relative  rank  of,"  in  this  and  other  sections  defining 
the  rank  of  officers  or  positions  in  the  Navy,  so  as  to  read  "the  rank  of," 
by  a  provision  of  the  Navy  Personnel  Act  of  March  8,  1899,  c.  413,  §  7,  post, 
f  2667.  Officers  whose  rank  is  so  defined  are  not  entitled,  in  virtue  of  their 
rank  to  command  in  the  line  or  other  staff  corps,  by  a  further  provision  of 
said  section,  post,  |  2667. 

The  word  "commodore,"  also  inclosed  in  brackets  in  the  same  provision  of 
this  section,  was  superseded  by  the  omission  of  the  grade  of  commodore  from 
the  active  list  of  the  line  by  the  Navy  Personnel  Act  of  March  3,  1899,  c 
413,  §  7,  ante,  §  2482,  and  by  the  further  provision  of  said  section  that, 
when  the  office  of  chief  of  bureau  is  filled  by  an  officer  below  the  rank  of  rear- 
admiral,  such  officer  shall  have,  while  holding  such  office,  the  rank  of  rear- 
admiral,  set  forth  post,  §  2666. 

Provisions  for  appointment  of  chiefs  of  bureaus  were  made  by  R.  S.  §S  421- 
426,  and  subsequent  act,  ante,  §§  628-641. 

Notes  of  Decisions 
Titles    and    rank    of    particular    offl-      navy  must  be  at  the  time  of  his  ap- 
oers^— ^The    paymaster    general   of   the      pointment  an  officer  in  the  navy.     By 
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the    appointment    he    merely    Becnres  Personnel   Act  1899,   30   Stat    1004), 

higher  rank,  title,  and  pay.     Smith  ▼.  which  confers  the  advanced  rank  and 

U.  S.  (1891)  26  Ct.  Q.  143.  pay  upon  aU  bureau  chiefs  below  the 

The  chief  of  the  bureau  of  medicine  rank  of  rear  admiral.     Id. 

and  surgery  in  the  Navy  Department  A  pay  director  of  the  navy  who  by 

enjoys  the  relative  rank  of  commodore  appointment  has  become   a   paymaster 

while    holding    that    position,    and    is  general,    and  who    while    holding    that 

amenable  to  the  jurisdiction  of  a  naval  office  reaches  the  retiring  age,  has  the 

court-martial  upon   charges  and  spec-  right  to    bear  the   title   of  paymaster 

ifications  preferred  against  him  for  acts  general,  not  only  after  he  has  reached 

done   a9   such   chief.      (1885)    18    Op.  the  retiring  age,  but  is  still  performing 

Atty.  Gen.  176.  the  duties  of  that  office;  and  not  only 

Respecting  bureaus  which,  though  after  he  is  actually  retired  and  detach- 
aiding  in  central  administration,  are  not  ed  from  the  office,  and  before  bis  term 
technically  of  the  staff,  and  line  or  of  appointment  as  paymaster  general 
staff  officers  serving  as  chiefs  of  those  has  expired,  but  also  after  the  latter 
bureaus  or  retired  as  such,  and  line  or  date,  and  permanently,  upon  the  re- 
staff  officers  in  the  grade  or  having  the  tired  li«rt  (1904)  26  Op.  Atty.  Gen. 
rank  of  captain  and  entitled  to  be  re-  294. 

tired    (section   11,  Personnel  Act)    "in  When  the  retirement  of  an  officer  oc- 

the  next  higher  grade'* — ^i.   e.,  as   rear  cuj.g  during  service  as  the  head  of  one 

admiral — and  the   special  cases  of   the  of  the  staff  bureaus,  the  retired  officer 

judge  advocate  general  and  the  secre-  is  entitled  under  the  law  to  be  borne 

tary  to  the  admiral,  in  all  these  cases  upon  the   Navy  Register  as  a   retired 

the  law  lays  down  no  explicit  rule  rela-  officer    under    that    title    permanently, 

tive  to  titles,  and  hence  in  those  situa-  i^^ 

tions  and  aspects  the  subject  may  be  ^^  office  of  chief  of  bureau  in  the 

and  should  be  disposed  of  by  executive  j^^vy  Department  is  not  designated  by 

?5^^v  ^L  ^^^.  '^^"3?^^°  ^'^    ^^^^'  acts  of  Congress  as  a  grade.     (1910) 

(1904)  25  Op.  Atty.  Gen.  122.  28  Op.  Atty.  Gen.  526.      ' 

The  titles  of  the  heads  of  the  exist- 
ing staff  bureaus  of  the  navy  are  pos-  Cited     without    definite     appiication, 
itively  fixed  by   this  act,  and   are  un-  Smith  v.   Whitney    (1886)    6  Sup.   Ot 
changed  by  the  later  legislation  (Navy  670,  116  U.  S.  167.  29  Jj.  Ed.  601. 

(R  S.  §  1472.    Superseded.) 
This  section  provided  that,'  when  the  office  of  chief  of  bureau  was  filled 
by  a  line  officer  below  the  rank  of  commodore,  such  officer  should  have  the  rela- 
tive rank  of  commodore  during  the  time  he  held  said  office.    It  was  superseded 
by  the  provision   relating  to  the  same  subject  of  the  Navy  Personnel  Act 
•  of  March  8,  1899,  c.  413,  |  7,  post,  §  2666. 
See  notes  to  R.  S.  §  1471,  ante,  f  2665. 

(R.  S.  §  1473.  Transferred  to  Chapter  3.) 
This  section  provided  that  officers  retired  from  the  position  of  chiefs  of  the 
same  four  bureaus  mentioned  in  R.  S.  §  1471,  ante,  §  2665,  by  reason  of  age 
or  length  of  service,  should  have  the  relative  rank  of  commodore.  It  is  placed, 
with  other  provisions  relating  to  the  rank  of  retired  officers,  under  Chapter 
8  of  this  Title,  ante,  |  2645. 

§  2666.  (Act  March  3,  1899,  c.  413,  §  7.)     Chiefs  of  bureaus  below 
r^uik  of  rear-admiral. 
When  the  office  of  chief  of  bureau  is  filled  by  an  officer  below 
the  rank  of  rear-admiral,  said  officer  shall,  while  holding  said  office, 
have  the  rank  of  rear-admiral.    (30  Stat.  1005.) 

This  was  part  of  a  proviso  of  section  7  of  the  Navy  Personnel  Act  of  1899, 
cited  above. 

Other  provisions  of  the   section,   prescribing   the   numbers   of  the   various 
grades  on  the  active  list  of  the  line,  etc.,  are  set  forth  ante,  |  2682. 
See  notes  to  R.  S.  §  1471,  ante,  §  2665. 

A  further  provision  of  this  proviso,  that  such  officers  should  receive  the 
same  pay  and  allowance  as  were  then  allowed  a  brigadier-general  in  the 
Army,  was  superseded  by  a  provision  that  the  pay,  etc.,  of  chiefs  of  bureaus 
should  be  the  highest  pay  of  the  grade  to  which  they  belonged,  and  not  below 
that  of  rear-admiral  of  the  lower  nine,  made  by  Act  May  13,  1908,  c  166,  post, 
I  2843. 

Subsequent  provisions  relating  to  pay  and  allowances  of  chiefs  of  bureau,  of 
Act  June  24,  1910,  c.  378,  were  repealed  by  Act  Aug.  22,  1912,  c  335,  37 
Stat.  329. 

Cited  without  definite  application, 
Smith  V.  Whitney  (1886)  6  Sup.  Ot. 
570,  576,  116  U.  S.  167,  29  L.  Ed.  601. 
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§  2667.  (Act  March  3,  1899,  c.  413,  §  7.)  Amendment  of  provi- 
sions of  Revised  Statutes  defining  rank  of  officers,  etc. 
All  sections  of  the  Revised  Statutes  which,  in  defining  the  rank 
of  officers  or  positions  in  the  Navy,  contain  the  words  "the  relative 
rank  of*  are  hereby  amended  so  as  to  read  "the  rank  of,"  but  offi- 
cers whose  rank  is  so  defined  shall  not  be  entitled,  in  virtue  of  their 
rank  to  command  in  the  line  or  in  other  staff  corps.    (30  Stat.  1006.) 

This  was  a  further  proviso  of  section  7  of  the  Navy  Personuel  Act  of  1809, 
cited  above. 
See  notes  to  R.  S.  §  1471,  ante,  |  2665. 

§  2668.  (R.  S.  §  1474.)     Medical  Corps. 

Officers  of  the  Medical  Corps  on  the  active  list  of  the  Navy  shall 
have  [relative]  rank  as  follows: 

Medical  directors,  the  [relative]  rank  of  captain. 

Medical  inspectors,  the  [relative]  rank  of  commander. 

Surgeons,  the  [relative]  rank  of  lieutenant-commander  or  lieu- 
tenant. 

Passed  assistant  surgeons,  the  [relative]  rank  of  lieutenant  or 
[master]. 

Assistant  surgeons,  the  [relative]  rank  of  [master  or  ensign]. 

Act  March  3,  1871,  c.  117,  §  5,  16  Stat.  535. 

The  word  **relative,**  inclosed  in  brackets  in  each  place  where  it  occars  in 
this  section,  preceding  the  word  "rank,"  was  superseded  by  the  amendment 
of  sections  containing  the  words  "the  relative  rank  of*  so  as  to  read  "the 
rank  of,"  by  the  Navy  Personnel  Act  of  March  3,  1899,  c  413,  §  7,  ante,  | 
2667. 

See  note  to  R.  S.  f  1471,  ante,  §  2665. 

The  word  "master,"  also  inclosed  in  brackets  where  it  occurs  in  the  last 
two  clauses  of  this  section,  was  superseded  by  the  change  of  the  title  "master" 
to  "lieutenant,  junior  grade,"  by  Act  March  3,  1883,  c.  97,  §  1,  ante,  §  2472. 

The  words  "master  or  ensign,"  inclosed  in  brackets  in'  the  last  clause  of 
this  section,  prescribing  the  rank  of  assistant  surgeons,  was  superseded  by  a 
provision  that  they  should  rank  with  assistant  surgeons  in  the  Army,  of  Act 
June  7,  1900,  c.  859,  post,  §  26G9. 

Additional  surgeons,  with  the  rank  of  lieutenant-commander,  and  addi- 
tional passed  assistant  and  assistant  surgeons,  with  the  rank,  respectively,  of 
lieutenant  and  lieutenant,  junior  grade,  were  authorized  by  the  provisions  for 
the  increase  in  numbers  of  grades  of  the  active  list,  of  Act  March  3,  1903,  c. 
1010,  ante,  f  2483. 

By  Act  Aug.  29,  1916,  c.  417,  ante,  f §  2511a,  2511b,  the  President  is  author- 
ized to  appoint  dental  surgeons  at  a  specified  rate  according  to  the  enlisted 
strength  of  the  Navy  and  Marine  Corps,  and  the  rank  of  officers  so  appointed 
is  fixed  by  that  act. 

Cited    without    definite    application, 

Plummer  v.  U.  S.    (1912)  32  Sup.  Ct 
467,  224  U.  S.  137,  66  L.  Ed.  697. 

§  2669.  (Act  June  7,  1900,  c.  859.)     Assistant  surgeons. 

Assistant  surgeons  shall  rank  with  assistant  surgeons  in  the  Ar- 
my.   (31  Stat.  697.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year 
1901,  cited  above. 

This  provision  was  superseded,  at  least  as  to  certain  additional  assistant 
surgeons  authorized,  by  a  provision  that  they  should  have  the  rank  of  lieu- 
tenant, junior  grade,  of  Act  March  8,  1903,  c.  1010,  ante,  §  2483. 

See  notes  to  R.  S.  f  1474,  ante,  f  2668.  See,  also,  |§  2511a,  2511b,  ante, 
and  i  2669a,  post 

Note*  of  Deoistona 

Relative  rank  of  ofllcerSd— See  note 
under  §  2660. 

§  2669a.  (Act  Aug.  29,  1916,  c.  417.)     Rank. 

All  assistant  surgeons  shall  from  date  of  their  original  appoint- 
ment take  rank  and  precedence  with  lieutenants  (junior  grade). 
From  naval  appropriation  act     The  provision  from  which  the  above  was 
taken  appean  aa  i  2483b,  ante.    See  {  2483,  ante. 
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§  2670.  (R.  S.  §  1475.)     Pay  Corps. 

Officers  of  the  Pay  Corps  on  the  active  list  of  the  Navy  shall  have 
[relative]  rank  as  follows: 
Pay  directors,  the  [relative]  rank  of  captain. 
Pay  inspectors,  the  [relative]  rank  of  commander. 
Paymasters,  the  [relative]  rank  of  lieutenant-commander  or  lieu- 
tenant. 

Passed  assistant  paymasters,  the  [relative]  rank  of  lieutenant  or 
[master]. 
Assistant  paymasters,  the  [relative]  rank  of  [master]  or  ensign. 
Act  March  8,  1871,  c.  117,  §  6,  16  Stat.  636. 

The  word  "relative,"  inclosed  in  brackets  in  each  place  where  it  occurs 
in  this  section,  preceding  the  word  "rank/*  was  superseded  by  the  amend- 
ment of  sections  containing  the  words  "the  relative  rank  of/'  so  as  to  read 
"the  rank  of,"  by  the  Navy  Personnel  Act  of  March  3,  1899,  c.  413,  I  7, 
ante,  §  2667. 
See  note  to  R.  S.  f  1471,  ante,  f  2665. 

The  word  "master,"  also  inclosed  in  brackets  where  it  occurs  in  the  last 
clause  of  this  section,  was  superseded  by  the  change  of  the  title  "master" 
to  "lieutenant,  junior  grade,"  by  Act  March  3,  1883,  c.  97,  §  1,  ante,  f  2472. 

«  Notes  of  Deoistons 

Rank  of  ofnoer8.^It  is  generally  un-  By   the   use   of  the   terms   "relative 

derstood  that  the  words  "officers  and  rank,"  Congress  intended  to  make  the 

enlisted  men"  include  the  whole   per-  grades  of  the  pay  corps  of  the  navy 

sonnel  of  the  navy;   those  who  sign  the  equal   to   but   not   identical   with,    the 

shipping  articles  being  regarded  as  en-  grades  of  the  line  with  which  they  are 

listed   men,    and    those    who   take    the  by  those  terms  associated.     (1880)  16 

oath    of    office    prescribed    by    section  Op.  Atty.  Gen.  415. 

1757,  R.  S.,  section  8218,  post,  as  offi-  This  section  does  not  give  to  a  pay- 

cers.     Mouat   v.   U.   S.    (1887)   22  Ct  inspector  in  the  navy  the  grade  of  com- 

Cl.  293.  mander.    It  confers  upon  him  the  rank 

There  is  no  statute  which  makes  as-  of    commander    by   relation    (only)    to 

sistant  paymasters  having  the  rank  of  the  rank  of  a  line  officer  of  that  grade, 

ensign  and  lieutenant  junior  grade  rank  ^^* 

with  assistant  paymasters  in  the  army.  Cited     without     definite    applleatlon, 

Stevens  v.  U.  S.  (1908)  43  Ct  CI.  484.  Stevens  v.  U.  S.  (1906)  41  Ct.  01.  455. 

(R  S.  §  1476.    Superseded.) 
This  section  prescribed  the  relative  rank  of  officers  of  the  Engineer  Corps. 
It  was  superseded  by  the  provisions  transferring  those  officers  to  the  line  of 
the  Navy,  and  prescribing  their  rank  in  the  line,  of  the  Navy  Personnel  Act 
of  March  3,  1899,  c.  413,  §§  1-7,  ante,  §|  2476-2482. 

(R.  S.  §  1477.    Superseded.) 
This  section  prescribed   the  relative  rank  of  naval  constructors.     It  was 
superseded  by  the  provisions  prescribing  their  rank,  of  the  Navy  Personnel 
Act  of  March  3,  1899,  c.  413,  §  10,  post,  §  2671. 

§  2671.  (Act  March  3,  1899,  c.  413,  §  10.)     Naval  constructors  and 
assistant  naval  constructors. 

Of  the  naval  constructors  five  shall  have  the  rank  of  captain,  five 
of  commander,  and  all  others  that  of  lieutenant-commander  or  lieu- 
tenant. Assistant  naval  constructors  shall  have  the  rank  of  lieu- 
tenant or  lieutenant  (junior  grade).     *     *     (30  Stat.  1006.) 

These  provisions  were  part  of  section  10  of  the  Navy  Personnel  Act  of  1899 
cited  above. 

Further  provisions  of  this  section,  relating  to  the  promotion  of  assistant 
naval  constructors  to  the  grade  of  naval  constructor,  and  limiting  the  whole 
number  of  both  grades,  are  set  forth  ante,  §  2550. 

Notes  of  Deoistons 

Number  of  naval   oonstruotors^-The  constructor  in  the  navy,  with  the  rank 

resignation   of   Washington   L.    Capps,  of  rear  admiral,  did  not  create  a  new 

chief  of  the  bureau  of  construction  and  grade  in   the  construction   corps.     No 

repair  in  the  Navy  Department,  upon  vacancy    was    created    thereby    in   the 

his  completion  of  30  years*  service  in  grade  of  naval  constructor,  nor  in  the 

the  navy,  and  his  being  commissioned,  total  number  of  naval  constructors  and 

under   Naval   Appropriation   Act   June  assistant  constructors  provided  by  law. 

24,  1910  (36  Stat  607,  608),  a  chief  (1910)  28  Op.  Atty.  Gen.  526. 


(4093) 

Digitized  by  VjOOQ IC 


§  2672  THE  NAVY  (Tit  15 

§  2672.  (R.  S.  §  1478.)    CivU  engineers. 

Civil  engineers  shall  have  such  [relative]  rank  as  the  President 
may  fix. 

Act  March  3,  1871,  c.  117,  f  9,  16  Stat  636. 

The  word  "relative,"  inclosed  in  brackets  in  this  sectiqp,  was  superseded 
by  the  amendment  of  sections  containing  the  words  '*the  relative  rank  of*  so 
as  to  read  "the  rank  of  by  the  Navy  Personnel  Act  of  March  3,  1899,  c.  413, 
I  7,  ante,  $  2667. 
See  note  to  R.  S.  |  1471,  ante,  §  2665. 

Provisions  prescribing  the  rank  of  the  assistant  civil  engineers  added  to 
the  active  list,  in  connection  with  the  increase  in  numbers  of  various  grades, 
were  made  by  Act  March  3,  1903,  c.  1010,  ante,  |  2483. 

Cited    without    deflnito    appiioation, 

White  V.  U.  S.  (1903)  24  Sup.  Ot  171, 
173,  191  U.  S.  645,  48  U  Ed.  295. 

§  2673.  (R.  S.  §  1479.)     Chaplains. 

Chaplains  shall  have  [relative]  rank  as  follows:    Four,  the  [rel- 
ative] rank  of  captain ;   seven,  that  of  commander ;  and  not  more 
than  seven,  that  of  lieutenant-commander  or  lieutenant. 
Act  March  3,  1871,  c.  117,  §  9,  16  Stat.  536. 

The  word  "relative,**  inclosed  in  brackets  where  it  occurs  twice,  preceding 
the  word  "rank,**  in  this  section,  was  superseded  by  the  amendment  of  Ac- 
tions containing  the  words  "the  relative  rank  of,*'  so  as  to  read  "the  rank 
of,"  by  the  Navy  Personnel  Act  of  March  3,  1899,  c  413,  f  7,  ante,  f  2667. 
See  note  to  K.  S.  §  1471,  ante,  §  2665. 

The  rank  of  lieutenant  was  given  to  chaplains  not  having  relative  rank, 
by  a  provision  of  the  Navy  Personnel  Act  of  March  3,  1899,  c.  413,  |  13,  post, 
S  2674. 

The  provisions  of  this  section  and  said  provision  of  Act  March  8,  1899,  c 
413,  i  7,  referred  to  above,  were  superseded,  as  to  chaplains  who  should  be 
appointed  thereafter,  by  provisions  of  Act  June  29,  1906,  c  3590,  post,  | 
2675. 

§  2674.  (Act  March  3,  1899,  c.  413,  §  13.)     Chaplains. 

Naval  chaplains,  who  do  not  possess  relative  ranl^  shall  have  the 
rank  of  lieutenant  in  the  Navy.    (30  Stat.  1007.) 

This  was  a  proviso,  annexed  to  provisions  relating  to  pay,  etc,  of  officers, 
in  the  Navy  Personnel  Act  of  1899,  cited  above. 

Provisions  for  relative  rank  of  certain  numbers  of  chaplains  were  made 
by  R.  S.  §  1479,  ante,  {  2673. 

Provisions  as  to  rank  of  chaplains  to  be  appointed  subsequently  were  made 
by  Act  June  29,  1906.  c.  3590,  post,  §  2675. 

§  2675.  (Act  June  29,  1906,  c.  3590.)     Naval  chaplains. 

Naval  chaplains  hereafter  appointed  shall  have  the  rank,  pay,  and 
allowances  of  lieutenant  (junior  grade)  in  the  Navy  until  they  shall 
have  completed  seven  years  of  service,  when  they  shall  have  the  rank, 
pay,  and  allowances  of  lieutenant  in  the  Navy;  and  lieutenants  shaU 
be  promoted,  whenever  vacancies  occur,  to  the  grade  of  lieutenant- 
commander,  which  shall  consist  of  five  numbers,  and  when  so  promoted 
shall  receive  the  rank,  pay,  and  allowances  of  lieutenant-commander  in 
the  Navy:  Provided  further,  That  nothing  herein  contained  shall  be 
held  or  construed  to  increase  the  number  of  chaplains  as  now  author- 
ized by  law  or  to  reduce  the  rank  or  pay  of  any  now  serving.  .(34 
Stat.  554.) 

These  were  provisos  annexed  to  provisions  prescribing  the  pay  of  chaplains 
then  in  the  Navy,  in  the  naval  appropriation  act  for  the  fiscal  year  1907,  cited 
above. 
Said  provisions  relating  to  pay  of  chaplains  are  set  forth  post,  i  2806. 
Provisions  prescribing  the  rank  of  chaplains  in  the  Navy  before  this  act 
were  made  by  R.  S.  §  1479,  and  Act  March  3,  1899,  c.  413,  §  7,  ante,  ||  2673, 
2674. 

This  provision  is  superseded  as  to  new  appointees  by  a  provision  of  the 
naval  appropriation  act  of  June  30,  1914,  c.  130,  ante,  |§  2541a-2541c,  creat- 
ing the  position  of  acting  chaplain,  and  providing  for  rank,  pay,  and  promotion 
in  and  from  that  office. 

Notes  of  Decisions 

Annual  pay  of  chaplain^— The  annual  a  lieutenant  (1862)  10  Op.  Atty.  Oen. 
pay  of  a  chaplain  in  the  navy  is  that  of     832. 
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§  2676.  (R.  S.  §  1480,  as  amended.  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Professors  of  mathematics;  appointments  to  fill  grades  in  staff 
corps  established  by  preceding  sections,  and  effect  thereof. 
Professors  of  mathematics  shall  have  [relative]  rank  as  follows: 
Three,  the  [relative]  rank  of  captain ;  four,  that  of  commander ;  and 
five,  that  of  lieutenant-commander  or  lieutenant.  The  grades  estab- 
lished in  the  six  preceding  sections  for  the  staff  corps  of  the  Navy 
shall  be  filled  by  appointment  from  the  highest  members  in  each 
corps,  according  to  seniority;  and  new  commissions  shall  be  issued 
to  the  officers  so  appointed,  in  which  the  titles  and  grades  estab- 
lished in  said  sections  shall  be  inserted;  and  no  existing  commis- 
sion shall  be  vacated  in  the  said  several  staff  corps,  except  by  the 
issue  of  the  new  commissions  required  by  the  provisions  of  this 
section ;  and  no  officer  shall  be  reduced  in  rank  or  Iqse  seniority  in 
his  own  corps  by  any  change  which  may  be  required  under  the  pro- 
visions of  the  said  six  preceding  sections :  Provided,  That  the  issu- 
ing of  a  new  appointment  and  commission  to  any  officer  of  the  pay 
corps  under  the  provisions  of  this  section  shall  not  affect  or  annul 
any  existing  bond,  but  the  same  shall  remain  in  force,  and  apply  to 
such  new  appointment  and  commission. 

Act  May  31,  1872,  c  240,  §  1,  17  Stat.  192.  Act  Feb.  27,  1877,  c.  69, 
19  Stat  244. 

This  sectioD,  as  enacted  in  the  Revised  Statutes,  contained  only  the  pro- 
visions prescribing  the  relative  rank  of  professors  of  mathematics.  It  was 
amended  by  adding  at  the  end  thereof  the  further  provisions,  beginning  with 
the  words,  "The  grades  established  in  the  six  preceding  sections,"  etc.,  to  the 
end  of  the  section  as  set  forth  here,  by  Act  Feb.  27,  1877,  c.  69,  |  1,  cited 
above. 

The  word  "relative,"  inclosed  in  brackets,  where  it  occurs  twice,  preceding 
the  word  "rank,"  in  the  provisions  relating  to  professors  of  mathematics,  was 
superseded  by  the  amendment  of  sections  containing  the  words  "the  relative 
rank  of,"  so  as  to  read  "the  rank  of,"  by  the  Navy  Personnel  Act  of  March 
3.  1899,  c.  413,  I  7,  ante,  §  2667. 
See  note  to  R.  S.  |  1471,  ante,  §  2665. 

The  "six  preceding  sections"  of  the  Revised  Statutes  mentioned  in  the  pro- 
visions added  to  this  section  by  amendment,  as  stated  above,  were  R.  S.  §§ 
1474-1479,  which  prescribed  the  relative  rank,  respectively,  of  oflBcers  of  the 
Medical  Corps,  officers  of  the  Pay  Corps,  officers  of  the  Engineer  Corps,  naval 
constructors,  dvil  engineers,  and  chaplains.  Of  said  sections,  R.  S.  |  1475, 
is  set  forth  ante,  §  2670,  and  R.  S.  §§  1478,  1479.  ante,  §§  2672,  2673.  The 
application  of  said  provisions  of  this  section  to  officers  of  the  Engineer 
Corps  was  superseded  by  the  provisions  transferring  them  to  the  line  and  pre- 
scribing their  rank  therein,  of  the  Navy  Personnel  Act  of  March  3,  1899,  c. 
413,  §§  1-7,  ante,  S$  2674-2682.  And  R.  S.  |  1477,  was  superseded  by  the 
provisions  prescribing  the  rank  of  naval  constructors  of  section  10  of  said 
act,  ante,  §  2671. 

By  Act  Aug.  29,  1916,  c  417,  ante,  f  2547a,  the  corps  of  Professors  of 
Mathematics  will  cease  to  exist  upon  the  death,  resignation,  or  dismissal  of 
the  present  officers  now  carried  in  that  corps. 

Notes  of  Decisions 

Rule  of  seniority  in  medioai  corps.^  grade  to  another  in  the  medical  corps 

The  custom  and  practice  of  the  Navy  of  the  navy.     (1881)  17  Op.  Atty.  Gen. 

Department  requiring   competitive   ex-  48. 

aminations  of  assistant  surgeons,  and  Titie  and  grade  of  officers.— A  corn- 
assigning  them  i>ositions  on  the  Navy  mission  in  the  following  form:    "John 

Register  in  the  order  of  relative  merit      Doe,  a  pay  inspector  from  the  

as    ascertained   and    reported    by    the      day  of ,  A.  D.  187—,  with  the  rel- 

board  of  examiners  authorized  by  ex-  ative  rank   of  commander,"  gives   the 

isting  law  and  regulations,  is  not  un-  appropriate  title  and  grade  of  the  offi- 

der  this  act  correct;  the  effect  of  such  cer  named  therein,  and   fully  satisfies 

law  being  to  adopt  the  rule  of  seniority  the  requirement  of  this  section  in  that 

in    regard    to    promotions    from    one  regard.     (1880)  16  Op.  Atty.  Gen.  415. 

(R.  S.  §§  1481,  1482.    Transferred  to  Chapter  3.) 
These  sections  prescribed  the  rank,   on   retirement  for  various  causes,  of 
officers  of  the  several  staff  corps,  etc.    They  are  placed,  with  other  provisions 
relating  to  rank  on  the  retired  list,  under  Chapter  8  of  this  Title,  ante,  || 
2647,  2648. 
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§  2677.  (R.  S.  §  1483.)     Graduates  of  Naval  Academy. 

Graduates  of  the  Naval  Academy  shall  take  rank  according  to 
their  proficiency  as  shown  by  their  order  of  merit  at  the  date  of 
graduation. 

Act  May  28,  1872,  c.  195,  |  1,  17  Stat  168. 

Similar  provisions  were  made  by  R.  S.  |  1521,  post,  |  2736. 

Notes  of  Decisions 

Inconsistent  provisions^— There  is  no  the  question  of  the  precedence  of  en- 
inconsistency  between  this  section  and  gineer  officers  of  the  nayy.  (1894)  21 
R  a  f  1484,  in  their  operation  upon      Op.  Atty.  Gen.  46. 

(R.  S.  §  1484.  Superseded.) 
This  section  provided  that  engineer  officers  graduated  at  the  Naval  Academy 
should  take  precedence  with  other  officers  with  whom  they  had  relative  rank, 
according  to  tte  actual  length  of  service  in  the  Navy.  It  was  superseded  by 
the  provisions  transferring  the  engineer  officers  to  the  line,  and  prescribing 
their  rank  in  the  line,  of  the  Navy  Personnel  Act  of  March  8,  1899,  c  413, 
H  1-7,  ante,  H  2674-2682. 

§  2678.  (R.  S.  §  1485.)     Precedence  of  officers  of  staff  corps  by 
length  of  service. 

The  officers  of  the  staff  corps  of  the  Navy  shall  take  precedence 
in  their  several  corps,  and  in  their  several  grades,  and  with  officers 
of  the  line  with  whom  they  hold  [relative]  rank  according  to  length 
of  service  in  the  Navy. 

Act  March  3,  1871,  c.  117,  f  10,  16  Stat  537. 

The  word  "relative,"  inclosed  in  brackets  in  this  section,  was  superseded  by 
the  amendment  of  sections  containing  the  words  *'the  relative  rank  of,"  so  as 
to  read  **the  rank  of,"  by  the  Navy  Personnel  Act  of  March  3,  1899,  c.  413, 
S  7,  ante,  f  2667. 

Notes  of  Decisions 

Status  of  members  of  staff  corps.^      f§   1486,  1487*     (1894)  21  Op.  Atty. 
Status  of  members  of  the  staff  corps      Gen.  46. 
is  governed  by  this  section  and  B.  S. 

§  2679.  (R.  S.  §  1486,  as  amended,  Act  March  3,  1881,  c  150.) 
Length  of  service  of  officers  of  staff  corps,  how  estimated. 

In  estimating  the  length  of  service  for  such  purpose,  the  several 
officers  of  the  staff  corps  shall,  respectively,  take  precedence  in  their 
several  grades  and  with  those  officers  of  the  line  of  the  Navy  with 
whom  they  hold  [relative]  rank  who  have  been  in  the  naval  service 
six  years  longer  than  such  officers  of  said  staff  corps  have  been  in 
said  service ;  and  officers  who  have  been  advanced  or  lost  numbers 
on  the  Navy  Register  shall  be  considered  as  having  gained  or  lost 
length  of  service  accordingly:  Provided,  That  nothing  in  this  sec- 
tion shall  be  so  construed  as  to  give  to  any  officer  of  the  staff  corps 
precedence  of,  or  a  higher  [relative]  rank  than  that  of,  another  staff 
officer  in  the  same  grade  and  corps,  and  whose  commission  in  such 
grade  and  corps  antedates  that  of  such  officer. 

Act  March  3,  1871,  c.  117,  §  10,  16  Stat.  537.  Act  March  3,  1881,  c  150, 
21  Stat  510. 

This  section,  as  enacted  in  the  Revised  Statutes,  did  not  contain  the  proviso 
beginning  with  the  words,  "Provided,  That  nothing  in  this  section  shall  be  con- 
strued," etc.  Said  proviso  was  added,  after  the  word  "accordingly"  at  tiie  end 
of  the  original  section,  by  amendment,  by  Act  March  3,  1881,  c  150,  cited 
above. 

The  word  "relative,"  inclosed  in  brackets  where  it  occurs  in  the  original  sec- 
tion and  in  said  proviso,  was  superseded  by  the  amendment  of  sections  con- 
taining the  words  "the  relative  rank  of"  so  as  to  read  "the  rank  oV'  by  the 
Navy  Personnel  Act  of  March  3,  1899,  c.  413,  §  7,  ante,  §  2667. 

This  section  was  not  to  apply  to  officers  who  should  thereafter  enter  the 
Navy,  by  a  provision  of  Act  March  4,  1913,  c.  148,  post,  §  2680. 

The  provision  of  Act  March  3,  1883,  c  97,  ante,  f  2616,  that  officers  of  the 
Navy  should  be  credited  with  and  receive  all  the  benefits  of  their  actual  time 
of  service  as  officers  or  enlisted  men  in  the  Regular  or  Volunteer  Army  or  Navy, 
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or  both,  hj  a  proyiso  azmezed  thereto,  was  not  to  be  constmed  to  authorise 
any  change  in  dates  of  commission  or  relative  rank  of  such  officers. 

Hotes  of  Deoisiona 

Leagth  of  service  of  eagiaeer  offl-  in  the  navy  who  were  promoted  by  se- 

oersw— In  estimating  length  of  service,  lection  under  Act  July  25,  1868    (14 

for    the    determination    of   precedence  Stat  222),  cannot  be  held  to  operate  as 

with    other    officers    with    whom    they  a  degradation  of  an  officer  over  whom 

have  relative  rank,  engineer  officers  of  another  officer  had  been  promoted,  or 

the   navy    who   are   graduates    of   the  to  deprive  him  of  a  right  already  ac- 

Naval  Academy  are  not  entitled  to  the  quired  by  honorable  length  of  service, 

six  years'  constructive  service  allowed  (1881)  17  Op.  Atty.  Gen.  56. 
to  other  staff  officers  of  the  navy  for         The  officer  promoted  wUl  be  consid- 

that    purpose.     But    engineer    officers  ered  as  having  gained  length  of  service 

not  graduated  at  the  Naval  Academy  according    to    Ms    promotion,    but   the 

stand  on  the  same  footing  with  other  other  officer  will  not  be  considered  to 

staff  officers,  and  are  entitled  to   the  have  lost  anything  in  length  of  service; 

six  years'  constructive  service.     (1877)  the  effect  of  the  promotion  upon  the 

15  Op.  Atty.  (Jen.  836.  latter  being  purely  an  incidental  one. 

Effect  of  promotioiiw— The  concluding  ^^ 

clause,  that  "officers  who  have  been  ad-  Status  of  members  of  staff  oorpsw— 

vanced  or  lost  numbers  on  the  Navy  Status  of  members  of  the  staff  corps  is 

Register  shall  be  considered  as  having  governed  by  this  section  and  R.  S.  SS 

gained  or  lost  length  of  service  accord-  1485,     1487.       (1894)     21    Op.    Atty. 

ingly,"  as  applied  to  officers  of  the  line  Gen.  46. 

§  2679a.  (Act  Aug.  29,  1916,  c.  417.)     Ranking  officers  according 

to  dates  of  commission. 
Officers  shall  take  rank  in  each  staff  corps  according  to  the  dates 
of  commission  in  the  several  grades,  excepting  in  cases  where  they 
have  gained  or  lost  numbers.    (39  Stat.) 

From  naval  appropriation  act 

§  2680.  (Act  March  4,  1913,  c.  148.)     Length  of  service  of  officers 

of  staff  corps;  provision  for  precedence  not  to  apply  to  officers 

subsequently  entering  Navy. 
Section  fourteen  hundred  and  eighty-six  of  the  Revised  Statutes 
shall  not  apply  in  the  case  of  officers  who  enter  the  Navy  after  the 
passage  of  this  Act  and  all  such  officers  shall  take  precedence  when 
of  the  same  grade  according  to  their  respective  dates  of  commission 
in  that  grade.    (37  Stat.  892.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  the  Navy  in  the 
naval  appropriation  act  for  the  fiscal  year  1914,  cited  above. 

R.  S.  §  1486,  mentioned  in  this  provision,  is  set  forth  ante,  §  2679. 

§  2681.  (R.  S.  §  1487.)     Quarters  of  staff  officers. 

No  staff  officer  shall,  in  virtue  of  his  [relative]  rank  or  preced- 
ence, have  any  additional  right  to  quarters. 
Act  March  3,  1871,  c.  117,  §  10,  16  Stat.  537. 

The  word  "relative,"  inclosed  in  brackets  in  this  section,  was  superseded  by 
the  amendment  of  sections  containing  the  words  ''the  relative  rank  of,"  so  as  to 
read  "the  rank  of,"  by  the  Navy  Personnel  Act  of  March  8,  1899,  c.  413,  S  7, 
ante,  S  2667. 

Notes  of  Deoisioiia 

Quarters  for  commandino  officer  at  Status  of  members  of  staff  corpse* 

navy  yardd— The  commanding  officer  at  Status  of  members  of  the  staff  corps  is 

the  navy  yard  is   entitled  to  the   pay  governed  by  this  section  and  R.  S.  §§ 

and  emoluments  of  a  commodore,  and  1485,  1486,  ante,  §§  2678,  2679.     (1894) 

therefore  a  house  or  apartments  should  21  Op.  Atty.  Gen.  46. 
be  furnished  him  free  of  rent     (1807) 
1  Op.  Atty.  Gen.  160. 

§  2682.  (R.  S.  §  1488.)     Military  command  by  officers  of  staflF  corps. 
The  [relative]  rank  given  by  the  provisions  of  this  chapter  to 
officer  of  the  Medical,  Pay,  [and  Engineer]  Corps  shall  confer  no 
authority  to  exercise  military  command. 

General  Orders  Aug.  31,  1846,  and  May  27,  1847.     Act  Aug.  5,  1854,  c 
268.  §  4,  10  Stat  587.    Act  March  3,  1859,  c  76,  $  2,  11  Stat  407. 
The  word  "relative,"  inclosed  in  brackets  in  this  section,  was  superseded  by 
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the  amendment  of  sections  containing  the  words  "the  relative  rank  of,"  so  as  to 
read  "the  rank  of,"  by  the  Navy  Personnel  Act  of  March  3,  1899,  c.  413,  $  7, 
ante,  S  2667.  The  clause  of  that  act  making  said  amendment  further  provided 
that  officers  whose  rank  was  so  defined  should  not  be  entitled,  in  virtue  of  their 
rank,  to  commands  in  the  line  or  other  staff  corps. 

The  words  "and  Engineer,"  also  inclosed  in  brackets  in  this  section,  were 
superseded  by  the  transfer  of  the  officers  of  the  Engineer  Corps  to  the  line,  by 
the  Navy  Personnel  Act  of  March  3,  1899,  c.  413,  $§  1-7,  ante,  H  2476-2482. 

§  2683.  (R.  S.  §  1489.)     Precedence  in  processions,  boards,  etc. 

In  processions  on  shore,  or  courts-martial,  summary  courts,  courts 
of  inquiry,  boards  of  survey,  and  all  other  boards,  line  and  staff  offi- 
cers shall  take  precedence  according  to  rank. 
Act  March  3,  1871,  c.  117,  §  12,  16  Stat.  537. 

§  2684.  (R.  S.  §  1490.)     Ensigns  as  steerage  officers. 

Ensigns  shall  be  steerage  officers,  unless  assigned  to  duty  as  watch 
and  division  officers. 

Act  July  15,  1870,  c  295,  8  10,  16  Stat.  334. 

§  2684a.  (Act  Aug.  29,  1916,  c.  417.)     Reduction  in  rank,  etc,  of 
officer  of  Navy  or  Marine  Corps. 

Nothing  contained  in  this  Act  shall  be  construed  to  reduce  the 
rank,  pay,  or  allowances  of  any  officer  of  the  Navy  or  Marine  Corps 
as  now  provided  by  law.    (39  Stat.)  ' 

From  naval  appropriation  act.  See  ante,  §§  2623a,  2653a,  2653b,  2669a, 
2679a. 

(R.  S.  §  1491.    Superseded.) 

This  section  of  the  Revised  Statutes  was  as  follows: 

"The  President  may,  if  he  shall  deem  it  conducive  to  the  interests  of  the 
service,  give  assimilated  rank  to  boatswains,  gunners,  carpenters,  and  sail- 
makers,  as  follows:  After  five  years*  service,  to  rank  with  ensigns,  and  after 
ten  years*  service  to  rank  with  masters." 

It  was  superseded  by  the  provisions  for  appointments  from  warrant  ofilcers 
to  the  grade  of  ensign,  of  Act  March  8,  1901,  c.  852,  Act  March  3,  1903,  c 
1010,  Act  April  27,  1904,  c  1622,  and  Act  March  3,  1909,  c.  255,  post,  \\ 
2709-2712. 

(R.  S.  §  1492.     Superseded.) 
This  section  of  the  Revised  Statutes  prescribed  the  relative  rank  of  officers 
of  the  Revenue  Cutter  Service,  when  serving  as  a  part  of  the  Navy.     It  was 
superseded  by  the  different  provisions,  relating  to  the  subject,  of  Act  April 
12,  1902,  c.  501,  S  2.  post,  §  5402. 

OF  PROMOTION  AND  ADVANCEMENT 

§  2685.  (R.  S.  §  1493.)     Physical  examination. 

No  officer  shall  be  promoted  to  a  higher  grade  on  the  active  list  of 
the  Navy,  except  in  the  case  provided  in  the  next  section,  until  he 
has  been  examined  by  a  board  of  naval  surgeons  and  pronounced 
physically  qualified  to  perform  all  his  duties  at  sea. 

Act  April  21,  1864,  c.  63,  \  4,  13  Stat.  53.  Act  July  28,  1866,  c  312,  |  1, 
14  Stat  344. 

By  Act  Aug.  29,  1916,  c.  417,  post,  \  2952b,  the  above  provision  is  made 
applicable  to  the  Marine  Corps. 

Hotes  of  Deoislonji 

Authority  of  board^A  board  of  na-  |  1496,  post,  \  2689.     (1892)  20  Op. 

yal    surgeons,    constituted    under    this  Atty.  Gen.  358. 

section,  is  not  by  law  invested  with  au-  Re-oxamlnatlon^A  naval  officer  hav- 

thonty  to  examine  and  pronounce  up-  ^    appeared    before    an     examining 

on  any  other  cases  than  those  of  offi-  \^^^^  and  the  examination  being  tem- 

?^oo.?''^^^^   ^aVI^  ^^^  "iiT^^   °*'^*  porarily  suspended,  was   granted  per- 

(1881)  17  Op.  Atty.  Gen.  117.  mission  to  go  home  and  to  be  absent 

Examination    for    promotion    to    as-  until  notified  by  the  board  to  appear, 

sistant  englnoerd— Promotion     to      the  He  failed  to  receive  this  notice  until 

grade  of  assistant  engineer  from  that  after  the  examination,  which  was  re- 

of  first  assistant  engineer  requires  ex-  sumed   during   his   absence,   had   been 

amination  under  thia  section  and  B.  S.  concluded.     The  proceedings  and  find- 
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ings  of  the  board  were  approved  by  the  no  rights  of  any  other  person  have  in- 

President,   and  his  order  in   the   case  tervened.    Held,  that  the  action  of  the 

duly  executed  by  the  retirement  of  the  President  can  be  revoked,  and  the  offi- 

officer.     But   the   vacancy   created   by  cer  allowed  a  rehearing.    (1878)  16  Op. 

such  retirement  remains   unfilled,  and  Atty.  Gen.  21. 

§  2686.  (R.  S.  §  1494.)     Physical  disqualification  by  wounds. 

The  provisions  of  the  preceding  section  shall  not  exclude  from  the 
promotion  to  which  he  would  otherwise  be  regularly  entitled  any 
officer  in  whose  case  such  medical  board  may  report  that  his  physical 
disqualification  was  occasioned  by  wounds  received  in  the  line  of  his 
duty,  and  that  such  wounds  do  not  incapacitate  him  for  other  duties 
in  the  grade  to  which  he  shall  be  promoted. 

Act  AprU  21,  1864,  c  63,  §  4,  13  Stat  53.  Act  July  28,  1866,  c  312,  §  1, 
14  Stat  344,  345. 

By  Act  Aug.  29,  1916,  c  417,  post,  |  2952b,  the  above  provision  is  made 
applicable  to  the  Marine  Ck)rps. 

Notes  of  Deoisiona 

Construction  in  oon^ral^— The  ezpres-  The  words  "other  duties'*  refer  to  du- 

sion  "wounds  received  in  the  line  of  his  ties  other  than  duties  at  sea.    Id. 

duty'*    means   precisely   what  it   says.  An   officer   thus  disqualified   for  sea 

and  is  not  restricted  to  any  particular  duty   is   eligible  for  promotion  if  his 

part  of  that  duty,  as  to  wounds  receiv-  wounds   do    not   incapacitate   him    for 

ed  in  battle  or  in  some  hazardous  en-  other  duties  in  the  grade  to  which  he 

terprise.      (1900)   23   Op.    Atty.   Gen.  seeks  promotion.     Id. 
324. 

§  2687.  (R.  S.  §  1495.)     Examinations,  when;  and  effect  of. 

Officers  subject  to  examination  before  promotion  to  a  grade  limited 
in  number  by  law  shall  not  be  entitled  to  examination  in  such  a  sense 
as  to  give  increase  of  pay  until  designated  by  the  Secretary  of  the 
Navy  to  fill  vacancies  in  the  higher  grade ;  and  officers  eligible  for  pro- 
motion to  a  grade  not  hmited  in  number  shall  not  be  entitled  to  exam- 
ination until  ordered  to  present  themselves  for  examination  or  until  a 
class,  in  which  they  are  included,  has  been  so  ordered  by  the  Secretary 
of  the  Navy. 

Act  March  3, 1873,  c.  230,  8  1,  17  Stat.  555. 

Officers,  after  three  years*  service  in  the  grade  of  ensign,  are  eligible  to  pro- 
motion to  the  grade  of  lieutenant  (junior  grade),  after  passing  the  required  ex- 
aminations, by  a  provision  of  the  Navy  Personnel  Act  of  March  3,  1899,  c. 
413,  S  7,  post,  S  2688. 

Assistant  naval  constructors  were  to  be  promoted  to  the  grade  of  naval  con- 
structor after  not  less  than  eight  years  nor  more  than  fourteen  years*  service 
as  assistant  naval  constructor,  by  a  further  provision  of  said  Act  March  3, 
1899,  c.  413,  S  10,  ante,  S  2550. 

Notes  of  Deoisiona 

Promotion  of  boatswains^— This  sec-      by  Act  March  3,  1899.    Doyle  v.  U.  S. 
tion   does   not   control   the   provisions      (1913)  48  Ct  CI.  142. 
for  the  promotion  of  boatswains  made 

§  2688.  (Act  March  3,  1899,  c.  413,  §  7.)     Eligibility  of  ensigns  for 
promotion. 

Officers,  after  performing  three  years'  service  in  the  grade  of 
ensign,  shall,  after  passing  the  examinations  now  required  by  law, 
be  eligible  to  promotion  to  the  grade  of  lieutenant  (junior  grade). 
(30  Stat.  1005.) 

This  provision  was  part  of  section  7  of  the  Navy  Personnel  Act  of  1899  cited 
above. 

Other  provisions  of  said  section,  limiting  the  total  number  of  lieutenants, 
junior  grade,  and  ensigns  on  the  active  list  of  the  line  of  the  Navy,  are  set 
forth  ante,  t  2482. 

§  2689.  (R.  S.  §  1496.)     Examination  of  professional  fitness. 

No  line  officer  below  the  grade  of  [commodore],  and  no  officer 
not  of  the  line,  shall  be  promoted  to  a  higher  grade  on  the  active 
list  of  the  Navy  until  his  mental^  moral,  and  professional  fitness  to 
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perform  all  his  duties  at  sea  have  been  established  to  the  satisfac- 
tion of  a  board  of  examining  officers  appointed  by  the  President. 

Act  April  21,  1864,  c.  63,  §  1,  13  Stat.  53. 

The  word  "commodore,"  inclosed  in  brackets  in  this  section,  was  superseded 
by  the  omission  of  the  grade  of  commodore  and  the  increase  in  number  of  the 
grade  of  rear-admiral  on  the  i^ctive  list  of  the  line,  by  provisions  of  the  Navy 
Personnel  Act  of  March  3,  1899,  c  413,  §  7,  ante,  t  2482. 

Provisions  for  examinations  for  promotion  of  engineer  officers  transferred 
to  the  line  by  said  Navy  Personnel  Act  were  made  by  sections  4  and  6  of  that 
act,  ante,  §§  2479,  2481. 

Special  provisions  relating  to  promotion  and  examinations  therefor  in  the 
staff  corps  are  set  forth  Chapter  1  "Organization,"  of  this  Title. 

This  section  and  sections  2690-2697,  post,  are  superseded  in  so  far  as  they 
relate  to  promotions  to  the  grades  of  commander  captain,  and  rear  admiral 
of  the  line  and  to  the  grades  of  captain,  commander,  and  lieutenant  com- 
mander on  the  additional  navy  list,  by  Act  Aug.  29,  1916,  c.  417,  post,  §1 
2697a-2697h,  providing  for  promotions  only  on  the  recommendation  of  a 
board  of  nine  rear  admirals. 

Notes  of  Deelslonji 

Constraotlon.— This    section    appears  The  proceedings  and  findings  6t  the 

to    contemplate   only   the   action  of  a  naval  examining  board  in  the  case  of 

board,  but  must  be  read  with  R.  S.  S  Lieut  Cassius  B.   Barnes  are   fatally 

1502,  post,  §  2695.     Jouett  t.  U.   S.  irregular   and   defective,   in   that   said 

(1893)  28  Ct  GL  257.  officer,  being  at  the   time  in  the  dis- 

Examinatlon  for  promotion  to  assist-  ^^^/^^  ^'  ^»  duty  on  shipboard,  and 

ant  onolneorw-Promotion  to  grade  of  ^°^«''  f'^^"   9^  J^*«   superior  officer, 

assistant   engineer   from   that  of   first  ^f  ?  ,°^^  ^^^J^^?.  ^'  )^«  ^""«  *°^  P*^^ 

assistant  engineer  requires  examinaHon  ^'  ^^  exammatwn  for  promotion,  and 

under   this  section  and  R.  S.  8  1493,  was  not  given,  and  did  not  have  an  op- 

ante,  f  2685.    (1892)  20  Op.  Atty.  Gen.  Pp'tunity  or  permission  to  exercise,  his 

35g^/                  %        /           *-         .r  right  to  appear  and  be  heard  at  such 

examination,  and  said  board  or  exam- 
Notice  of  examination^— Every  officer  iners  rejected  said  officer  and  his  ap- 
of  the  navy  whose  eligibility  to  promo-  plication  for  promotion  without  any 
tion  is  to  be  acted  upon  by  an  examin-  examination  of  himself,  although  he 
ing  board  has  the  right  to  be  present  had  not  failed  "to  appear,  after  being 
at  his  examination.  He  must  be  duly  duly  notified,  before  said  board."  Id. 
notified  of  the  time  and  place  of  his  _  ,  ..  *  ^i  i  «  a  *. 
examination,  and  unless  he  waives  his  ,  T**'2*"*ilo"  ^^  J^n.  ©">oo«^Act 
right,  or  expresses  a  lack  of  desire  to  J"^  1«»  1^62,  c.  183,  does  not  author- 
be  present,  he  must  be  given  leave  of  f «  ^}l  appointment  of  an  examining 
absence  or  permission  to  attend.  No  ^^^F^  ^  recommend  the  promotion  or 
finding  of  the  board  adverse  to  his  '«^^^™^,?L?x^  ."J^^'^^  aI?""^^/?  ''^A^r? 
qualifications  for  promotion  can  be  °^^-  ^^^^>  ^^  ^P'  ^"^^  ^«°-  ^"^• 
made  without  a  personal  examination  Cited  without  definite  application, 
of  such  officer,  unless  he  fails  to  ap-  Barton  v.  U.  S.  (1889)  9  Sup.  Ct.  285, 
pear  after  having  been  duly  notified  to  129  U.  S.  249,  32  L.  Ed.  663;  Thomp- 
do  so.     (1909)  27  Op.  Atty.  Gen.  252,  son  v.  U.  S.  (1883)  18  Ct  CL  604. 

§  2690.  (R.  S.  §  1497.    Superseded.) 

This  section  was  made  up  from  Act  July  16,  1862,  c.  183.  |  7,  12  Stat  584, 
as  amended  by  Act  April  21,  1864,  c.  63,  13  Stat  53.  It  provided  that  in  time 
of  peace  no  person  shall  be  promoted  to  the  grade  of  rear  admiral  except  on 
examination  as  provided  by  the  preceding  section.  It  is  superseded  by  Act 
Aug.  29,  1916,  c  417,  post,  8{  2697a-2697h,  providing  for  promotion  only  on 
the  recommendation  of  a  board  of  nine  rear  admirals. 

§  2691.  (R.  S.  §  1498.)     Examining  board. 

Such  examining  board  shall  consist  of  not  less  than  three  officers, 
senior  in  rank  to  the  officer  to  be  examined. 

Act  April  21,  1864,  c.  63,  t  2,  13  Stat.  53. 

See  If  2697a-2697h.     See,  also,  t  2689,  and  note  thereunder. 

§  2692.  (R.  S.  §  1499.)     Powers  of  board. 

Said  board  shall  have  power  to  take  testimony  and  to  examine  all 
matter  on  the  files  and  records  of  the  Navy  Department  relating  to 
any  officer  whose  case  may  be  considered  by  them.  The  witnesses, 
when  present,  shall  be  sworn  by  the  president  of  the  board. 

Act  April  21,  1864,  c.  63,  t  1,  13  Stat  53. 

See  post,  §1  2697a-2697h,  and  note  under  i  2689,  ante. 
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§  2693.  (R.  S.  §  1500.)     Officer  may  be  present  and  make  state- 
ment. 
Any  officer  whose  case  is  to  be  acted  upon  by  such  examining 
board  shall  have  the  right  to  be  present,  if  he  so  desires,  and  to  submit 
a  statement  of  his  case  on  oath. 

Act  April  21,  1864,  c.  63,  S  8>  18  Stat.  53. 

See  f  §  2607a-2697h,  post,  and  {  2689,  ante,  and  note  thereunder. 

§  2694.  (R.  S.  §  1501.)     Record. 

The  statement  of  such  officer,  if  made,  and  the  testimony  of  the 
witnesses  and  his  examination  shall  be  recorded. 

Act  April  21,  1864,  c.  63,  §  3,  13  Stat.  63. 

See  SI  2697a-2697h,  post,  and  note  nnder  {  2689,  ante. 

§  2695.  (R.  S.  §  1502.)     Revision  by  the  President. 

Any  matter  on  the  files  and  records  of  the  Navy  Department, 
touching  each  case,  which  may,  in  the  opinion  of  the  board,  be  neces- 
sary to  assist  them  in  making  up  their  judgment,  shall,  together  with 
the  whole  record  and  findine,  be  presented  to  the  President  for  his 
approval  or  disapproval  of  the  finding. 

Act  April  21,  1864.  c.  63,  t  3,  13  Stat.  53. 

See  §f  2697a~2697h,  post,  and  note  under  §  2689,  ante. 

Notes  of  Dooisioiui 

Revfslon  by  Presldentd— The  nomina-  The  President  has  power  to  review 

tion  and  confirmation  of  a  naval  offi-  the  action  and  finding  of  a  board  of 

cer  for  promotion,  "subject  to  the  re-  naval   surgeons   constituted  under  Act 

quired  examination  before  being  com-  April  21,  1864,  c.  63.     (1867)  12  Op. 

missioned,"  do  not  take  the  case  out  of  Atty.  Gen.  347. 
.the  operation  of  this  section.    Jouett  v. 
U.  S.  (1893)  28  Ct  CL  257. 

§  2696.  (R.  S.  §  1503.)     No  officer  to  be  rejected  without  examina- 
tion. 

No  officer  shall  be  rejected  until  after  such  public  examination  of 
himself  and  of  the  records  of  the  Navy  Department  in  his  case, 
unless  he  fails,  after  having  been  duly  notified,  to  appear  before  said 
board. 

Act  April  21,  1864,  c  63,  {  3,  13  Stet  53. 

See  S§  2697a-2697h,  post,  and  note  under  §  2689,  ante. 

Notes  of  Deolsionji 

Notice  of  exam  In  atlORd— Every  officer  The  proceedings  and  findings  of  the 
of  the  navy  whose  eligibility  to  pro-  naval  examining  board  in  the  case  of 
motion  is  to  be  acted  upon  by  an  ez-  Lieut  Cassius  B.  Barnes  are  fatally 
amining  board,  has  the  right  to  be  irregular  and  defective,  in  that  said 
be  present  at  his  examination.  He  officer,  being  at  the  time  in  the  dis- 
must  be  duly  notified  of  the  time  and  charge  of  his  duty  on  shipboard,  and 
place  of  his  examination,  and  unless  he  under  orders  of  his  superior  officer, 
waives  his  right,  or  expresses  a  lack  of  was  not  notified  of  the  time  and  place 
desire  to  be  present,  he  must  be  given  .  of  his  examination  for  promotion,  and 
leave  of  absence  or  permission  to  at-  was  not  given,  and  did  not  have  an  op- 
tend.  No  finding  of  the  board  adverse  portunity  or  permission  to  exercise,  bis 
to  his  qualifications  for  promotion  can  right  to  appear  and  be  heard  at  such 
be  made  without  a  personal  examina-  examination,  and  said  board  of  exam- 
tion  of  such  officer,  unless  he  fails  to  iners  rejected  said  officer  and  his  ap- 
appear  after  having  been  duly  notified  plication  for  promotion  without  any 
to  do  so.  (1909)  27  Op.  Atty.  Gen.  examination  of  himself,  although  he 
252.  had  not  failed  "to  appear,  after  being 

duly  notified,  before  said  board."    Id. 

§  2697.  (R.  S.  §  1504.)     Report  of  recommendation. 

Such  examining  board  shall  report  their  recommendation  of  any 
officer  for  promotion  in  the  following  form :  "We  hereby  certify  that 

has  the  mental,  moral,  and  professional  qualifications 

to  perform  efficiently  all  the  duties,  both  at  sea  and  on  shore^  of  the 
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grade  to  which  he  is  to  be  promoted,  and  recommend  him  for  pro- 
motion." 

Act  July  16,  1862,  c.  1S3,  |  4,  12  Stat.  584.    As  amended  by  Act  April  21, 
1864,  c.  63,  §  4,  13  Stat.  53.    Act  July  28,  1866,  c.  312,  $  1,  14  Stat  344,  345. 
An  examination  whereby  tbe  candidate  was  promoted   is  conclusive,  on  a 
subsequent  examination,  as  to  any  fact  passed  upon,  unless  such  fact  continu- 
ing shows  unfitness,  by  Act  June  18,  1878,  c.  267,  $  1,  post,  S  2698. 
See  §§  2697a-2697h,  post,  and  note  under  §  2689,  ante. 

§  2697a.  (Act  Aug.  29,  1916,  c.  417.)  Mode  of  promotion  to  grades 
of  commander,  captain  and  rear  admiral  of  Navy. 
Hereafter  all  promotions  to  the  grades  of  commander,  captain, 
and  rear  admiral  of  the  line  of  the  Navy,  including  the  promo- 
tion of  those  captains,  commanders,  and  lieutenant  commanders 
who  are,  or  may  be,  carried  on  the  Navy  list  as  additional  to  the 
numbers  of  such  grades,  shall  be  by  selection  only  from  the  next 
lower  respective  grade  upon  the  recommendation  of  a  board  of 
naval  officers  as  herein  provided.    (39  Stat.) 

This  section  and  sections  2697b-2697h,  post,  are  from  the  naval  appropria- 
tion act  for  the  fiscal  year  1917.  The  act  supersedes,  in  part  at  least,  the  pro- 
visions of  Act  April  24,  1864,  with  its  amendments,  ante,  §§  2689-2697  (R. 
S.  §§  1496-1504). 

§  2697b.  (Act  Aug.  29,  1916,  c.  417.)  Board  of  Naval  ofiBcers,  how 
constituted. 

The  board  shall  consist  of  nine  rear  admirals  on  the  active  list 
of  the  line  of  the  Navy  not  restricted  by  law  to  the  performance 
of  shore  duty  only,  and  shall  be  appointed  by  the  Secretary  of 
the  Navy  and  convened  during  the  month  of  December  of  each 
year  and  as  soon  after  the  first  day  of  the  month  as  practicable.  (39 
Stat.) 

See  note  under  t  2697a,  ante. 

§  2697c.  (Act  Aug.  29,  1916,  c.  417.)     Oath  of  members  of  board. 

Each  member  of  said  board  shall  swear,  or  affirm,  that  he  will, 
without  prejudice  or  partiality,  and  having  in  view  solely  the  spe- 
cial fitness  of  officers  and  the  efficiency  of  the  naval  service,  per- 
form the  duties  imposed  upon  him  as  herein  provided.     (39  Stat.) 
See  note  under  §  2697a,  ante. 

§  2697d.  (Act  Aug.  29,  1916,  c.  417.)  Secretary  of  Navy  to  furnish 
board  with  number  of  vacancies;  written  communications  of 
candidates  for  appointment;  eligibility  for  appointment 

The  board  shall  be  furnished  by  the  Secretary  of  the  Navy  with 
the  number  of  vacancies  in  the  grades  of  rear  admiral,  captain,  and 
commander  to  be  filled  during  the  following  calendar  year,  includ- 
ing the  vacancies  existing  at  the  time  of  the  convening  of  the  board 
and  those  that  will  occur  by  operation  of  law  from  the  date  of 
convening  until  the  end  of  the  next  calendar  year,  and  with  the 
names  of  all  officers  who  are  eligible  for  consideration  for  selection 
as  herein  authorized,  together  with  the  record  of  each  officer :  Pro- 
vided, That  any  officer  eligible  for  consideration  for  selection  shall 
have  the  right  to  forward  through  official  channels  at  any  time  not 
later  than  ten  days  after  the  convening  of  said  board  a  written 
communication  inviting  attention  to  any  matter  of  record  in  the 
Navy  Department  concerning  himself  which  he  deems  important 
in  the  consideration  of  his  case:  Provided,  That  such  communi- 
cation shall  not  contain  any  reflection  upon  the  character,  con- 
duct, or  motives  of  or  criticism  of  any  officer:  Provided  further. 
That  no  captains,  commanders,  or  lieutenant  commanders  who 
shall  have  had  less  than  four  years'  service  in  the  grade  in  which 
he  is  serving  on  November  the  thirtieth  of  the  year  of  the  conven- 
ing of  the  board  shall  be  eligible  for  consideration  by  the  board: 
Provided  further,  That  the  recommendation  of  the  board  in  the 
(4102)  '  r  T 
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case  of  officers  of  the  former  Engineer  Corps  who  are  restricted 
by  law  to  the  performance  of  shore  duty  only  and  in  that  of  officers 
who  may  hereafter  be  assigned  -to  engineering  duty  only  shall 
be  based  upon  their  comparative  fitness  for  the  duties  prescribed 
for  them  by  law.  Upon  promotion  they  shall  be  carried  as  addi- 
tional numbers  in  grade.  (39  Stat.) 
See  note  under  §  2097a,  ante. 

§  2697c.  (Act  Aug.  29,  1916,  c.  417.)     Recommendations  of  board 
as  to  promotion  of  officers ;  provisos. 
The  board  shall  recommend  for  promotion  a  number  of  officers 
m  each  grade  equal  to  the  number  of  vacancies  to  be  filled  in  the 
next  higher  grade  during  the  following  calendar  year:    Provided, 
That  no  officer  shall  be  recommended  for  promotion  unless  he 
shall  have  received  the  recommendation  of  not  less  than  six  mem- 
bers of  said  board:    Provided  further,  That  the  increase  in  the 
number  of  captains  herein  authorized  shall  be  made  at  the  rate  of 
not  more  than  ten  captains  in  any  one  year.     (39  Stat.) 
See  note  under  §  2697a,  ante. 

§  2697f.  (Act  Aug.  29,  1916,  c.  417.)  Form  and  requisites  of  report 
of  board. 
The  report  of  the  board  shall  be  in  writing  signed  by  all  of  the 
members  and  shall  certify  that  the  board  has  carefully  consid- 
ered the  case  of  every  officer  eligible  for  consideration  under  the 
provisions  of  this  law,  and  that  in  the  opinion  of  at  least  six  of  the 
members,  the  officers  therein  recommended  are  the  best  fitted  of 
all  those  under  consideration  to  assume  the  duties  of  the  next  high- 
er grade,  except  that  the  recommendation  of  the  board  in  the  case 
of  officers  of  the  former  Engineer  Corps  who  are  restricted  by  law 
to  the  performance  of  shore  duty  only,  and  in  that  of  officers  who 
may  hereafter  be  assigned  to  engineering  duty  only,  shall  be  based 
upon  their  comparative  fitness  for  the  duties  prescribed  for  them 
by  law.    (39  Stat.) 

See  note  under  {  2097a,  ante. 

§  2697g.  (Act  Aug.  29,  1916,  c.  417.)  Submission  of  report  to  Pres- 
ident;  reconvening  of  the  board;  examination  of  officers  rec- 
ommended. 
The  report  of  the  board  shall  be  submitted  to  the  President  for 
approval  or  disapproval.  In  case  any  officer  or  officers  recommend- 
ed by  the  board  are  not  acceptable  to  the  President,  the  board  shall 
be  informed  of  the  name  of  such  officer  or  officers,  and  shall  recom- 
mend a  number  of  officers  equal  to  the  number  of  those  found  not 
acceptable  to  the  President  and  if  necessary  shall  be  reconvened  for 
this  purpose.  When  the  report  of  the  board  shall  have  been  ap- 
proved by  the  President,  the  officers  recommended  therein  shall 
be  deemed  eligible  for  selection,  and  if  promoted  shall  take  rank 
with  one  another  in  accordance  with  their  seniority  in  the  grade 
from  which  promoted:  Provided,  That  any  officers  so  selected 
shall  prior  to  promotion  be  subject  in  all  respects  to  the  examina- 
tions prescribed  by  law  for  officers  promoted  by  seniority,  and  in 
case  of  failure  to  pass  the  required  professional  examination  such 
officer  shall  thereafter  be  ineligible  for  selection  and  promotion. 
And  should  any  such  officer  fail  to  pass  the  required  physical  ex- 
amination he  shall  not  be  considered,  in  the  event  of  retirement, 
entitled  to  the  rank  of  the  next  higher  grade.  (39  Stat.)  » 
See  note  under  §  2697a,  ante. 

§  2697h.  (Act  Aug.  29,  1916,  c.  417.)     Promotion  of  captain,  com- 
mander, or  lieutenant  commander;  sea  service;  retirement. 
On  and  after  June  thirtieth,  nineteen  hundred  and  twenty,  no 
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captain,  commander,  or  lieutenant  commander  shall  be  promoted 
unless  he  has  had  not  less  than  two  years'  actual  sea  service  on 
sea-going  ships  in  the  grade  in  which  serving  or  who  is  more  than 
fifty-six,  fifty,  or  forty-five  years  of  age,  respectively:  Provided, 
That  the  qualification  of  sea  service  shall  not  apply  to  officers  re- 
stricted to  the  performance  of  engineering  duty  only:  Provided 
further,  That  captains,  commanders,  and  lieutenant  commanders 
who  become  ineligible  for  promotion  on  account  of  age  shall  be 
retired  on  a  percentage  of  pay  equal  to  two  and  one-half  per  centum 
of  their  shore-duty  pay  for  each  year  of  service :  Provided  further. 
That  the  total  retired  pay  shall  not  exceed  seventy-five  per  centum 
of  the  shore-duty  pay  they  were  entitled  to  receive  while  on  the 
active  list.     (39  Stat.) 

See  note  under  §  2697a,  ante. 

§  2698.  (Act  June  18,  1878,  c.  267,  §  1.)  Conclusiveness  of  exam- 
ination, as  to  matters  decided. 
Hereafter  in  the  examination  of  officers  in  the  Navy  for  promo- 
tion no  fact  which  occurred  prior  to  the  last  examination  of  the 
candidate  whereby  he  was  promoted,  which  has  been  enquired  into 
and  decided  upon,  shall  be  again  enquired  into,  but  such  previous 
examination,  if  approved,  shall  be  conclusive,  unless  such  fact  con- 
tinuing shows  the  unfitness  of  the  officer  to  perform  all  his  duties 
at  sea.    (20  Stat.  165.) 

This  section  and  the  section  next  following  were  an  act  entitled  "An  act 
relative  to  examinations  for  promotions  in  the  Navy." 

Notes  of  Deeisioiui 

Construction.— Congress  did  not  in-  legislate  further.  Thompson  y.  U.  S. 
tend  by  Act  June  18,  1878.  c.  267,  20  (1883)  18  Ct  CI.  6(H. 
Stat  165,  to  exercise  the  power  to  Finality  of  docislon  of  boardw— Act 
legislate  an  officer  out  of  the  retired  jmie  18,  1878  (20  Stat  165),  makes  the 
list  to  the  active  list  without  action  by  decision  final  bo  far  as  subsequent  ex- 
the  President  It  did  not  intend  by  amining  boards  are  concerned,  but  goes 
that  act  to  repeal  the  laws  limiting  the  no  further,  and  leaves  sections  1499, 
active  force  in  the  navy.  It  intended  1502,  1503,  R.  S.,  sections  2692,  2695, 
to  substitute  a  judicial  inquiry  in  the  2696,  ante»  operative  as  to  the  record 
departments  for  investigation  in  its  of  the  officer  and  the  files  at  the  de- 
committees,  reserving  to  itself  the  partment  subsequent  to  the  former  ex- 
right   to   determine   whether   it  would  amination.     Davis  v.  U.  S.  (1889)   24 

Ct  CL  442. 

§  2699.  (Act  June  18,  1878,  c.  267,  §  2.)     Rc-examination  in  case  of 
violation  of  preceding  section. 
The  President  of  the  United  States  may  in  cases  wherein  the 
rule  herein  prescribed  has  been  violated  order  and  direct  the  re- 
examination of  the  same.     (20  Stat.  166.) 

The  reference  in  this  section  to  "the  rule  herein  prescribed/'  was  to  the  pre- 
ceding section  of  the  act,  ante,  S  2698. 
See  note  to  said  preceding  section. 

§  2700.  (R.  S.  §  1505,  as  amended,  Act  March  11,  1912,  c.  55.)     Sus- 
pension from  promotion  on  failing  in  examination. 

Any  officer  of  the  Navy  on  the  active  list  below  the  rank  of 
commander  who,  upon  examination  for  promotion,  is  found  not  pro- 
fessionally qualified,  shall  be  suspended  from  promotion  for  a  pe- 
riod of  six  months  from  the  date  of  approval  of  said  examination, 
and  shall  suffer  a  loss  of  numbers  equal  to  the  average  six  months' 
rate  of  promotion  to  the  grade  for  which  said  officer  is  undergoing 
examination  during  the  five  fiscal  years  next  preceding  the  date  of 
approval  of  said  examination,  and  upon  the  termination  of  said  sus- 
pension from  promotion  he  shall  be  reexamined,  and  in  case  of  his 
failure  upon  such  reexamination,  he  shall  be  dropped  from  the  serv- 
ice with  not  more  than  one  year's  pay:  Provided,  That  the  pro- 
(4104) 
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visions  of  this  Act  shall  be  eflfective  from  and  after  January  first, 
nineteen  hundred  and  eleven. 

Act  July  15,  1870,  c  295,  §  8,  16  Stat  333.  Act  March  U,  1912,  c  65,  37 
Stat.  73. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows : 

"Any  officer  of  the  Navy  on  the  active  list  below  the  grade  of  commander, 
who,  u];>on  examination  for  promotion,  is  not  found  professionally  qualified, 
shall  be  suspended  from  promotion  for  one  year,  with  corresponding  loss  of 
date  when  he  shall  be  re-examined,  and  in  case  of  his  failure  upon  such  re- 
examination he  shall  be  dropped  from  the  service.** 

It  was  amended,  to  read  as  set  forth  here,  by  Act  March  11,  1912,  c.  55, 
cited  above. 

In  the  proviso  annexed  to  the  amended  section,  making  the  provisions  of 
this  act  effective  from  January  1,  1911,  the  words  "this  act"  are  intended  evi- 
dently to  refer  to  said  amendatory  act. 


Notes  of 

Construotioi  and  appllcatioiiw— The 
provisions  of  R.  S.  §  1562,  post,  S  2840, 
do  not  extend  to  officers  who,  upon  ex- 
amination, being  found  not  qualified, 
must  be  suspended  from  promotion  as 
provided  by  this  section.  Austin  v.  U. 
S.  (1885)  20  Ct  CI.  269. 

The  provision  that  an  officer  "not 
found  professionally  qualified*'  shall  be 
suspended  and  re-examined  is  limited 
to  professional  qualifications,  and  does 
not  conflict  with  or  limit  the  examina- 
tion concerning  **mental,  moral,  and 
professional  fitness,'*  prescribed  by  R. 
S.  |§  1496,  1497,  ante,  §§  2689,  2690. 
Davis  V.  U.  S.  (1889)  24  Ct.  CL  442. 

An  officer  dropped  held  entitled  to 
the  "one  year*s  pay"  allowed  to  army 
officers  in  like  cases.  Elmer  v.  U  S. 
(1910)  45  Ct  CI.  90.    I 

The  words  "shall  be  suspended  from 
promotion  for  one  year,  with  corre- 
sponding loss  of  date,"  do  not  mean  that 
the  loss  of  date  is  to  be  contemporane- 
ous with  the  term  of  suspension,  but 
only  that  it  shall  agre^  therewith  in 
point  of  duration.  (1880)  16  Op.  Atty. 
Gen.  588. 

Where  A.,  a  lieutenant  in  the  navy, 
being  the  senior  officer  of  his  grade, 
became  entitled  to  examination  for  pro- 
motion to  fill  a  vacancy  in  the  next 
higher  grade,  which  occurred  January 
22,  1880,  and  afterwards,  upon  exami- 
nation, failed  to  pass,  and  the  findings 
of  the  examining  boards  were  approved 
February  6,  1880,  by  the  President, 
who  directed  that  he  "be  suspended 
from  promotion  for  one  year,  with  cor- 
responding loss  of  date,"  held,  that  the 
loss  of  date  of  A.  is  one  year,  to  be 
reckoned  from  the  occurrence  of  the 
vacancy,  January  22,  1880,  the  date 
from  which  he  would  have  taken  rank 
as  lieutenant  commander,  had  he  been 
found  qualified  for  promotion,  and  that 
his  year  of  suspension  is  to  be  reckon- 
ed from  the  approval  of  the  President 
of  the  findings  of  the  examining  boards, 
February  6,  1880.    Id. 

As  A.,  by  reason  of  his  suspension, 
is  ineligible  for  promotion  during  the 


Dooisioiui 

whole  of  the  year  commencing  Febru- 
ary 6,  1880,  no  vacancy  should  be  kept 
open  for  him  until  February  6,  1881. 
Such  vacancies  as  happen  to  exist  dur- 
ing that  period,  the  officers  who  are 
then  eligible  for  promotion  are  entitled 
to  fill.  But  as  his  loss  of  date  is  only 
to  be  one  year  from  January  22,  1880, 
if,  on  his  second  examination,  he  shall 
be  found  qualified  to  fill  a  vacancy  in 
the  next  higher  grade  which  occurred 
after  the  period  of  his  suspension,  he 
will  be  entitled,  upon  promotion  there- 
to, to  take  rank  in  such  grade  as  of 
the  date  of  January  22,  1881.  He  will 
not,  however,  be  entitled  to  the  pay  of 
the  higher  grade  from  the  ranking  date 
in  his  commission.     Id. 

Notice  of  examination.— Every  officer 
of  the  navy,  whose  eligibility  to  promo- 
tion is  to  be  acted  upon  by  an  examin- 
ing board,  has  the  right  to  be  present 
at  his  examination.  He  must  be  duly 
notified  of  the  time  and  place  of  his 
examination,  and  unless  he  waives  his 
right,  or  expresses  a  lack  of  desire  to 
be  present,  he  must  be  given  leave  of 
absence  or  permission  to  attend.  No 
finding  of  the  board  adverse  to  his 
qualifications  ior  promotion  can  be 
made  without  a  personal  examination 
of  such  officer,  unless  he  fails  to  ap- 
pear after  having  been  duly  notified  to 
do  so.     (1909)  27  Op.  Atty.  Gen.  252. 

The  proceedings  and  findings  of  the 
naval  examining  board  in  the  case  of 
Lieut  Cassius  B.  Barnes  are  fatally  ir- 
regular and  defective,  in  that  said  offi- 
cer, being  at  the  time  in  the  discharge 
of  his  duty  on  shipboard,  and  under 
orders  of  his  superior  officer,  was  not 
notified  of  the  time  and  place  of  his  ex- 
amination for  promotion,  and  was  not 
given,  and  did  not  have  an  opportunity 
or  permission  to  exercise,  his  right  to 
appear  and  be  heard  at  such  examina- 
tion, and  said  board  of  examiners  re- 
jected said  officer  and  his  application 
for  promotion  without  any  examina- 
tion of  himself,  although  he  had  not 
failed  "to  appear,  after  being  duly  no- 
tified, before  said  board."     Id. 

Ad- 


§  2701,  (R.  S.  §  1506,  as  amended,  Act  June  17,  1878,  c.  260.) 

vancement  in  number. 

Any  officer  of  the  Navy  may,  by  and  with  the  advice  and  consent 

of  the  Senate,  be  advanced,  not  exceeding  thirty  numbers  in  rank, 


Digiti: 


M^oogle 


§  2701  THB  NAVY  (Tit  15 

for  eminent  and  conspicuous  conduct  in  battle  or  extraordinary 
heroism ;  and  the  rank  of  officers  shall  not  be  changed  except  in  ac- 
cordance with  the  provisions  of  existing  law,  and  by  and  with  the 
advice  and  consent  of  the  Senate. 

Act  AprU  21,  1864,  c.  63,  §  6,  13  Stat  54.  Act  Jan.  24,  1865,  c.  19,  |  1,  13 
Stat.  424.    Act  June  17,  1878,  c.  260,  20  Stat.  143. 

This  section,  as  enacted  in  the  Revised  Statutes,  contained  only  tbe  first 
clause,  providing  for  advancement  of  officers  in  number.  It  was  amended,  by 
adding  the  further  provision,  beginning  with  the  words  *'and  the  rank  of  offi- 
cers shall  not  be  changed  except,"  etc.,  to  the  end  of  the  section  as  set  forth 
here,  by  Act  June  17,  1878,  c.  260,  cited  above.  ^ 

Provisions  similar  to  those  of  this  section,  as  originally  enacted,  and  those 
of  the  section  next  following,  but  relating  to  officers  of  the  Marine  Corps,  were 
made  by  B.  S.  §f  1605,  1606,  post,  §8  2922,  2923. 

Provisions  that  the  advancement  in  rank  of  officers,  pursuant  to  th^  provi- 
sions of  this  section  and  of  R.  S.  §  1605,  post,  {  2922,  should  not  interfere  with 
the  regular  promotion  of  officers  otherwise  entitled  to  promotion,  and  that  the 
officers  so  advanced,  after  they  were  promoted  to  higher  grades,  should  be 
carried  as  additional  numbers  of  each  grade,  were  made  by  Act  March  5,  1901, 
c  852,  and  Act  June  16,  1906,  c.  3338,  post,  §§  2703,  2704. 

Notes  of  Doelsionji 

Conclusiveness  of  advancement^^  during  a  recess  of  the  "Senate,  no  va- 
Where  an  officer  was  advanced  in  num-  cancy  is  thereby  created,  and  there  Is 
bers  by  the  President,  with  the  advice  no  office  to  which  an  officer  below  the 
and  consent  of  the  Senate,  such  action  one  advanced  can  be  promoted.  Peck 
is  conclusive  upon  the  executive  de-  ▼•  tJ.  S.  (1904)  39  Ct  CL  125. 
partment  of  the  government,  and  is  not  The  President,  by  and  with  the  ad- 
subject  to  re-examination  or  revision  ^^^  '^^  consent  of  the  Senate,  has 
by  a  succeeding  President  (1881)  17  Power  to  advance  a  naval  officer,  in  his 
Op.  Atty.  Gen.  76.  ®^"^  grade,  not  exceeding  30  numbers, 

for  distinguished  conduct  in  battle  or 

Advice  and  consent  of  Senate^^Where  extraordinary  heroism.     (1869)  13  Op. 

the   President   makes   such   promotion  Atty.  Gen.  1. 

§  2701a.  (Act  Aug.  29,  1916,  c.  417.)  Advancement  of  lower  grade 
officers  in  Medical  and  other  Corps. 
Officers  of  the  lower  grades  of  the  Medical  Corps,  Pay  Corps, 
Construction  Corps,  and  Corps  of  Civil  Engineers  shall  be  ad- 
vanced in  rank  up  to  and  including  the  rank  of  lieutenant  com- 
mander with  the  officers  of  the  line  with  whoiii  or  next  after  whom 
they  take  precedence  under  existing  law. 

From  naval  appropriation  act  This  provision  appears  as  a  part  of  a  larger 
provision  set  out  at  §  2483b. 

§  2702.  (R.  S.  §  1507.)     Promotion  when  grade  is  full. 

Any  officer  who  is  nominated  to  a  higher  grade  by  the  provisions 
of  the  preceding  section,  shall  be  promoted,  notwithstanding  the  num- 
ber of  said  grade  may  be  full ;  but  no  further  promotions  shall  take 
place  in  that  grade,  except  for  like  cause,  until  the  number  is  reduced 
to  that  provided  by  law. 

Act  Jan.  24,  1865,  c.  19,  t  2,  13  Stat.  424. 

The  preceding  section  of  the  Revised  Statutes,  mentioned  in  this  section,  R. 
S.  §  1506,  as  set  forth  ante,  S  2701. 

See  notes  to  said  preceding  section. 

§  2703.  (Act  March  3,  1901,  c.  852.)  Advancement  for  service  dur- 
ing war  with  Spain  not  to  interfere  with  promotion  of  other 
officers ;  officers  so  advanced,  when  promoted,  to  be  carried  as 
additional  numbers  of  each  grade. 

The  advancement  in  rank  of  officers  of  the  Navy  and  Marine 
Corps,  whensoever  made,  for  service  rendered  during  the  war  with 
Spain,  pursuant,  respectively,  to  the  provisions  of  sections  fifteen 
hundred  and  six  and  sixteen  hundred  and  five  of  the  Revised  Statutes, 
shall  not  interfere  with  the  regular  promotion  of  officers  otherwise 
entitled  to  promotion,  but  officers  so  advanced,  by  reason  of  war 
service,  shall,  after  they  are  promoted  to  higher  grades,  be  carried 
thereafter  as  additional  to  the  numbers  of  each  grade  to  which  they 
(4106)  . 

Digitized  by  VjOOQlC 


Ch.  4)  THE  NAVY  g  2707 

may  at  any  time  be  promoted ;  and  each  such  officer  shall  hereafter 
be  promoted  in  due  course,  contemporaneously  with  and  to  take  rank 
next  after  the  officer  immediately  above  him ;  and  all  advancements 
made  by  reason  of  war  service  shall  be  appropriately  so  designated 
upon  the  official  Navy  list :  Provided,  however.  That  no  promotion 
shall  be  made  to  fill  a  vacancy  occasioned  by  the  promotion,  retire- 
ment, death,  resignation,  or  dismissal  of  any  officer  who,  at  the  time 
of  such  promotion,  retirement,  death,  resignation,  or  dismissal,  is  an 
additional  member  of  his  grade  under  the  foregoing  provisions.  (31 
Stat.  1108.) 

These  weve  proviaionB  of  the  naval  appropriation  act  for  the  fiscal  year  1902, 
cited  above. 

R.  S.  §§  1506,  1605,  mentioned  in  these  provisions,  are  set  forth  ante,  $  2701, 
and  post,  §  2922. 

General  provisions  similar  to  those  of  this  act  were  made  by  Act  Jane  16, 
1906,  c.  3338,  post,  §  2704. 

§  2704.  (Act  June  16,  1906,  c.  3338.)  Officers  advanced,  when  pro- 
moted, to  be  carried  as  additional  numbers  of  each  grade. 
Officers  of  the  Navy  and  Marine  Corps  advanced  in  rank  for  emi- 
nent and  conspicuous  conduct  in  battle  or  extraordinary  heroism, 
and  who  since  such  advancement  have  been  or  may  hereafter  be 
promoted,  shall  from  the  date  of  the  passage  of  this  act  be  carried 
as  additional  numbers  of  each  grade  in  which  they  serve.  (34 
Stat.  296.) 

This  was  an  act  entitled  "An  act  to  extend  the  provisions  of  the  act  of 
March  third,  nineteen  hundred  and  one,  to  officers  of  the  Navy  and  Marine 
Ck>rps,  advanced  at  any  time  under  the  provisions  of  sections  fifteen  hundred 
and  six  and  sixteen  hundred  and  five  for  eminent  and  conspicuous  conduct  in 
hattle." 

The  provisions  of  Act  March  3,  1901,  c  852,  mentioned  in  said  title  of  this 
act  as  extended  thereby,  are  set  forth  ante,  §  2703.  And  R.  S.  {$  1506  and 
1605,  also  mentioned  in  the  title  of  this  act,  are  set  forth  ante,  §  2701,  and 
post,  t  2922. 

§  2705.  (R.  S.  §  1508.)     Officers  receiving  thanks  of  Congress. 

Any  line  officer,  whether  of  volunteers  or  of  the  regular  Navy, 
may  be  advanced  one  grade,  if,  upon  recommendation  of  the  Presi- 
dent by  name,  he  receives  the  thanks  of  Congress  for  highly  distin- 
guished conduct  in  conflict  with  the  enemy  or  for  extraordinary  hero- 
ism in  the  line  of  his  profession. 

Act  July  16,  1862,  c.  182,  §  9,  12  Stat  584.  Act  Jan.  24,  1865,  c.  19,  §  2, 
13  Stat.  424.    Act  July  26.  1866,  c.  231,  S  1,  14  Stat  222. 

§  2706.  (R.  S.  §  1509.)     Effect  of  vote  of  thanks. 

A  vote  of  thanks  by  Congress  to  any  officer  of  the  Navy  shall  be 
held  to  affect  such  officer  only ;  and  whenever,  as  an  incident  thereof, 
an  officer  who  would  otherwise  be  retired  is  retained  on  the  active 
list,  such  retention  shall  not  interfere  with  the  regular  promotion  of 
others  who  would  otherwise  have  been  entitled  by  law  to  promotion. 

Res.  July  1,  1870,  No.  96,  §  1,  16  Stat  384. 

OflScers  receiving  a  vote  of  thanks  of  Congress  were  not  to  be  retired,  except 
for  cause,  until  they  had  been  55  years  in  the  service,  by  R.  S.  §  1446,  ante,  { 
2624. 

§  2707.  (R.  S.  §  1510.)     Vacancies  occasioned  by  death,  etc.,  of  of- 
ficers thanked. 

No  promotion  shall  be  made  to  fill  a  vacancy  occasioned  by  the 
final  retirement,  death,  resignation,  or  dismissal  of  an  officer  who  has 
received  a  vote  of  thanks,  unless  the  number  of  officers  left  in  the 
grade  where  the  vacancy  occurs  shall  be  less  than  the  number  author- 
ized by  law. 

Res.  July  1,  1870,  No.  96,  i  1,  16  Stet  384. 
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§  2708.  (Act  March  3,  1899,  c.  413,  §  12.)  Warrant  officers  to  be 
commissioned  chief  warrant  officers ;  rank,  pay,  etc ;  quarters ; 
right  to  command ;  examination  for  promotion. 

Boatswains,  gunners,  carpenters,  and  sailmakers  shall  after  [ten] 
years  from  date  of  warrant  be  commissioned  chief  boatswains,  chief 
gunners,  chief  carpenters,  and  chief  sailmakers,  to  rank  with  but 
after  ensign:  [Provided,  That  the  chief  boatswains,  chief  gunners, 
chief  carpenters,  and  chief  sailmakers  shall  on  promotion  have  the 
same  pay  and  allowances  as  are  now  allowed  a  second  lieutenant 
in  the  Marine  Corps:]  Provided,  That  the  pay  of  boatswains,  gun- 
ners, carpenters  and  sailmakers  shall  be  the  same  as  that  now  al- 
lowed by  law:  Provided,  further.  That  nothing  in  this  Act  shall 
give  additional  rights  to  quarters  on  board  ship  or  to  command,  and 
that  immediately  after  the  passage  of  this  Act  boatswains,  gunners, 
carpenters  and  sailmakers,  who  have  served  in  the  Navy  as  such  for 
fifteen  years,  shall  be  commissioned  in  accordance  with  the  provi- 
sions of  this  section,  and  thereafter  no  warrant  officer  shall  be  pro- 
moted until  he  shall  have  passed  an  examination  before  a  board  of 
chief  boatswains,  chief  gunners,  chief  carpenters  and  chief  sailmak- 
ers, in  accordance  with  regulations  prescribed  by  the  Secretary  of 
the  Navy.    (30  Stat.  1007.) 

This  section  was  part  of  the  Navy  Personnel  Act  of  1899,  cited  above. 

The  word  '^en,"  inclosed  in  brackets  in  the  first  sentence  of  this  section, 
was  superseded  by  a  subsequent  provision  making  the  officers  named  eligible 
for  appointment  as  chief  warrant  officers  after  six  years  from  date  of  war- 
rant, made  by  Act  April  27,  1904,  c.  1622,  post,  {  2711. 

Previous  provisions  authorizing  the  President  to  give  assimilated  rank  to 
warrant  officers,  of  B.  S.  f  1491,  were  superseded  by  those  of  this  section 
and  of  Act  March  3,  1901,  c.  852,  post,  {  2709. 

Subsequent  provisions  that  machinists,  after  six  years  from  date  of  warrant, 
might  be  commissioned  chief  machinists,  were  made  by  Act  March  8,  1909,  c 
255,  post,  §  2712. 

The  words  in  brackets  are  superseded  by  Act  Aug.  29,  1916,  c.  417,  post, 
§  2708a. 

Notes  of  Dooisloiui 

Classes  of  boatswain8.^/rhe  statutes  been  examined  and  found  qualified,  and 

relating  to  boatswains  recognized  two  has  been  confirmed  by  the  Senate  and 

classes:    Those  who  may  be  promoted  commissioned  by  the  President,  he  is 

in  course  to  fill  vacancies  in  the  next  entitled  to  the  pay  of  chief  boatswain, 

higher  grade;   those  who  become  quali-  Doyle  v.  U.  S.  (1913)  48  Ct  CI.  142. 

fied,  after  six  years*  service,  to  become  a  chief  boatswain  is  entitled  to  the 

chief  boatswains.    Doyle  v.  U.  S.  (1912)  increased   pay  of  the  office  from   the 

47  Ct  CI.  356.  date  on  which  he  became  entitled  to 

Pay   of   chief    boatswain^— Where    a  examination.    Id. 
boatswain  after  six  years'  service  has 

§  2708a.  (Act  Aug.  29,  1916,  c.  417.)     Promotion  of  chief  boats- 
wains, chief  gunners,  etc. 
Hereafter  chief  boatswains,  chief  gunners,  chief  machinists,  chief 
carpenters,  chief  sail  makers,  chief  pharmacists,   and   chief   pay 
clerks,  on  the  active  list  with  creditable  records,  shall,  after  six 
years  from  date  of  commission,  receive  the  pay  and  allowances 
that  are  now  or  may  hereafter  be  allowed  a  lieutenant   (junior 
grade).  United  States   Navy:    Provided,  That  chief  boatswains, 
chief  gunners,  chief  machinists,  chief  carpenters,  chief  sail  makers, 
chief  pharmacists,  and  chief  pay  clerks,  on  the  active  list  with  cred- 
itable records,  shall,  after  twelve  years  from  date  of  commission, 
receive  the  pay  and  allowances  that  are  now  or  may  hereafter  be 
allowed  a  lieutenant,  United  States  Navy.    (39  Stat.) 
From  naval  appropriation  act.    See  note  under  §  2708,  ante. 

§  2709.  (Act  March  3,  1901,  c.  852.)     Warrant  officers  to  be  ap- 
pointed ensigns ;  qualifications ;  examination  for  appointment. 
Whenever,  in  view  of  the  vacancies  in  the  grade  of  ensign  on  July 
(4108) 

Digitized  by  VjOOQIC 


Ch.  4)  THE  NAVY  §   2711 

thirtieth  of  any  year  unfilled  by  graduates  of  the  Naval  Academy, 
the  Secretary  of  the  Navy  shall  so  recommend,  the  President  may 
appoint  to  that  grade,  as  of  July  thirtieth,  from  among  the  boat- 
swains, gunners,  or  [warrant]  machinists,  not  exceeding  [six]  in 
any  one  calendar  year.  No  person  shall  be  so  appointed  who  is 
over  thirty-five  years  of  age;  who  has  served  less  than  [six]  years 
as  a  warrant  officer;  who  is  not  recommended  by  a  commanding 
officer  under  whom  he  has  served ;  nor  until  he  shall  have  passed 
such  competitive  examination  as  may  be  prescribed  by  the  Navy 
Department.    (31  Stat.  1129.) 

These  were  provisions  of  the  naval  appropriation  act  for  the  fiscal  year  1902, 
cited  above. 

The  word  "warrant,"  inclosed  in  brackets  in  this  section,  preceding  the 
word  "machinists,"  was  superseded  by  the  change  of  the  title  warrant  machin- 
ist to  macMnist,  by  a  provision  of  Act  March  3,  1909,  c.  255,  ante,  §  2558. 

The  word  *'siz,"  also  inclosed  in  brackets  where  it  appears  first  in  this  sec- 
tion, in  the  clause  "not  exceeding  six  in  any  one  calendar  year,"  was  super- 
seded by  a  provision  for  the  appointment  from  the  warrant  officers  named, 
of  twelve  ensigns  in  each  calendar  year,  of  Act  March  3,  1903,  c.  1010,  po6t, 
§2710. 

The  word  "six,"  also  inclosed  in  brackets  where  it  appears  again  in  this 
section,  in  the  clause  "who  has  served  less  than  six  years  as  a  warrant  officer," 
was  superseded  by  a  provision  that  the  warrant  officers  named  should  be  eligi- 
ble for  appointment  to  the  grade  of  ensign  after  four  years'  service,  of  Act 
AprU  27,  1904,  c.  1622,  post,  t  2711. 

Previous  provisions,  authorizing  the  President  to  give  assimilated  rank  to 
certain  warrant  officers  specified,  made  by  R.  S.  §  1491,  were  superseded  by 
the  provisions  of  this  act  and  subsequent  acts,  post,  §{  2710-2712. 

Chief  boatswains,  chief  gunners,  and  chief  machinists  were  made  eligible  for 
appointment  to  the  grade  of  ensign  by  a  provision  of  Act  March  3,  1909,  c 
255,  post,  i  2712. 

§  2710.  (Act  March  3,  1903,  c.  1010.)    Warrant  officers  to  be  apT 
pointed  ensigns;   number  annually. 

Hereafter  in  each  calendar  year  there  may,  under  the  restrictions 
imposed  by  existing  law,  be  appointed  from  the  boatswains,  gunners, 
and  [warrant]  machinists  of  the  Navy  twelve  ensigns.  (32  Stat. 
1197.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year 

1904,  cited  above. 

The  word  "warrant,"  inclosed  in  brackets  in  this  section,  preceding  the 
word  "machinists,"  was  superseded  by  the  change  of  the  title  of  warrant 
machinist  to  machinist,  by  a  provision  of  Act  March  8,  1909,  c  255,  ante, 
i  255& 

The  previously  existing  law,  mentioned  in  this  provision,  authorizing  ap- 
pointments to  the  grade  of  ensign  from  warrant  officers,  limited  the  number 
of  such  appointments  to  "not  exceeding  six  In  any  one  calendar  year,"  by  a 
provision  of  Act  March  3,  1901,  c.  852,  ante,  §  2709. 

§  2711,  (Act  April  27,  1904,  c.  1622.)     Warrant  officers  eligible  for 

appointment  to  grade  of  ensign,  or  as  chief  warrant  officers; 

time  of  service. 

Subject  to  the  restrictions  imposed  by  existing  law,  boatswains, 

gunners,  and  [warrant]  machinists  shall  be  eligible  for  appointment 

to  the  grade  of  ensign  after  four  years'  service  as  warrant  officers, 

and  boatswains,  gunners,  carpenters,  and  sailmakers  shall  be  eligible 

for  appointment  as  chief  boatswains,  chief  gunners,  chief  carpenters, 

and  chief  sailmakers  after  six  years  from  date  of  warrant.     (33 

Stat.  346.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year 

1905,  cited  above. 

The  word  "warrant,"  inclosed  in  brackets  where  it  precedes  the  word 
"machinists"  in  this  section,  was  superseded  by  the  change  of  the  title  war- 
rant machinist  to  machinist  by  a  provision  of  Act  March  3,  1909,  c  255, 
ante,  §  2558. 

The  previously  existing  law,  mentioned  in  this  provision,  authorizing  ap- 
pointments to  the  grade  of  ensign  from  warrant  officers,  required  as  a  qualifica- 
tion therefor  service  of  not  less  than  six  years  as  a  warrant  officer,  by  a  pro- 
.▼iaion  of  Act  March  3,  1901,  c.  852,  ante,  |  2709,  and  the  warrant  officers 
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Darned  were  to  be  commissioned  chief  warrant  officers  after  ten  years  from 
date  of  warrant,  by  a  provision  of  the  Navy  Personnel  Act  of  March  8,  1899, 
c.  413,  §  12,  ante,  {  2708. 

§  2712.  (Act  March  3»  1909,  c.  255.)     Machinists  to  be  commis- 
sioned chief  machinists ;  rank,  pay,  etc. ;  examination  for  pro- 
motion;   pay  of  warrant  officers  not  reduced  by  promotion; 
chief  warrant  officers  eligible  for  appointment  to  grade  of  en- 
sign. 
All  machinists  shall,  after  six  years  from  date  of  warrant,  be  com- 
missioned chief  machinists,  to  rank  with,  but  after,  ensign,  and 
shall,  on  promotion,  have  the  same  pay  and  allowances  as  are  al- 
lowed chief  boatswains,  chief  gunners,  chief  carpenters,  and  chief 
sailmakers,  and  no  machinist  shall  be  promoted  until  he  shall  have 
passed  such  examination  before  a  board  as  the  Secretary  of  the 
Navy  may  prescribe,  and  no  warrant  officer,  heretofore  or  hereafter 
promoted  six  years  from  date  of  warrant,  shall  suffer  a  reduction 
in  pay  which,  but  for  such  promotion,  would  have  been  received 
by  him :    Provided,  That  chief  boatswains,  chief  gunners,  and  chief 
machinists  shall  be  eligible  for  appointment  to  the  grade  of  ensign 
under  the  restrictions  imposed  by  law  upon  the  appointment  of 
boatswains,  gunners,  and  warrant  machinists  to  that  grade.     (35 
Stat.  771.) 

These  were  provisions,  foUowing  a  provision  that  the  title  of  warrant  machin- 
ist be  changed  to  macliinist,  in  the  naval  appropriation  act  for  the  fiscal 
year  1910,  cited  above. 

Previous  provisions  for  commissions  to  chief  warrant  officers,  and  for  ap- 
pointment of  certain  warrant  officers  to  the  grade  of  ensign,  were  made  by 
Act  March  3,  1899,  c.  413.  §  12.  Act  March  3,  1901,  c.  852,  Act  March  3, 
1903,  c.  1010,  and  Act  April  27.  1904,  c.  1622,  ante,  §§  2708-2711. 
See  §  2708a,  ante. 

§  2712a.  (Act  Aug.  29,  1916,  c.  417.)     Rating  of  coal  passer. 

The  designation  of  the  rating  of  coal  passer  be  changed  to  fire- 
man, third  class,  and  that  of  ordinary  seaman  to  seaman,  second 
class,  without  change  of  pay.    (39  Stat.) 

§  2712b.  (Act  Aug.  29,  1916,  c.  417.)  Rating  of  printers  in  Bureau 
of  Navigation. 
The  Bureau  of  Navigation  be  authorized  under  rules  established 
for  the  advancement  of  other  enlisted  men,  to  advance  printers  to 
the  ratings  of  printer,  first  class,  and  chief  printer,  which  ratings 
are  hereby  authorized  with  same  pay  and  increases  allowed  to  yeo- 
men, first  class,  and  chief  yeomen,  respectively.     (39  Stat.) 

§  2713.  (Act  Dec.  21,  1861  *  c.  1,  §  7.)  Medals  of  honor  for  distin- 
guished services. 
That  the  Secretary  of  the  Navy  be,  and  is  hereby,  authorized  to 
cause  two  hundred  "medals  of  honor"  to  be  prepared,  with  suitable 
devices,  which  shall  be  bestowed  upon  such  petty  officers,  seamen, 
landsmen,  and  marines  as  shall  most  distinguish  themselves  by 
their  gallantry  in  action  and  other  seamanlike  qualities  during  the 
present  war.    (12  Stat.  330.) 

This  section  was  part  of  the  act  to  farther  promote  the  efficiency  of  the 
Navy,  cited  above. 

A  farther  provision  of  the  section,  making  an  appropriation  to  carry  it  into 
effect,  is  omitted  as  temporary  merely. 

Subseqaent  provisions  for  medals  of  honor  to  seamen,  on  their  promotion 
to  warrant  officers,  etc.,  for  distingruished  services,  were  made  by  Act  July 
16,  1862,  c  183,  §  10,  12  Stat.  584,  bat  were  superseded  by  the  similar  provi- 
sions of  Act  May  17,  1864,  c.  89,  $  3,  13  Stat  79,  which  were  incorporated 
into  R.  S.  §  1407,  ante,  §  2559. 

This  provision,  as  originally  enacted,  was  temporary  merely,  bat  subseqaent 
provisions  referring  thereto,  and  providing  a  rosette,  etc.,  to  be  worn  in  lieu  of 
the  medal,  etc.,  of  a  more  permanent  nature,  were  made  by  Res.  May  4,  1898, 
No.  30,  post,  I  2714. 
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The  proyiidon  of  R.  S.  {  1407,  ante,  {  2559,  mentioned  above,  was  extend- 
ed to  any  enlisted  man  of  the  Navy  or  Marine  Corps  by  Act  March  3,  1901,  c 
850,  post,  §  2715. 

The  distribution  of  bronze  medals,  commemorative  of  the  naval  and  other 
engagements  in  the  waters  of  the  West  Indies  and  on  the  shores  of  Cuba 
during  the  war  with  Spain,  to  officers  and  men  of  the  Navy  and  Marine 
Corps  who  participated  in  said  engagements,  or  who  rendered  specially  merito- 
rious service,  otherwise  than  in  battle,  was  authorized  by  Res.  March  3, 
1901,  No.  18,  31  Stat  1465. 

Provisions  similar  to  those  of  this  section  and  of  subsequent  acts,  for  medals 
of  honor,  etc.,  for  officers  and  men  of  the  Army,  were  made  by  Res.  July 
12,  1862,  No.  52,  and  subsequent  acts,  etc.,  ante,  §§  1937-1942. 

Act  March  3,  1915,  c.  83,  post,  {  2715a,  provides  for  medal  of  honor  for 
distinguished  service. 

The  establishment  in  the  War  and  Navy  Departments,  respectively,  of  a 
roll,  to  be  designated  as  **the  Army  and  Navy  medal  of  honor  roll,"  is  pro- 
vided for  by  Act  April  27,  1916,  c.  88,  ante,  {{  1941a-1941d.  Said  act  also 
provides  for  a  special  pension  to  persons  whose  names  have  been  placed  on 
said  honor  roll. 

An  Army  and  Navy  medal  of  honor  roll  was  provided  for  by  Act  April 
27,  1916,  c.  88,  and  Act  June  30.  1916,  c.  194,  ante,  §§  1941a-1941e. 

§  2714.  (Res.  May  4,  1898,  No.  30.)  Rosettes  and  ribbons  to  be  is- 
sued to  holders  of  medals  of  honor. 

That  the  Secretary  of  the  Navy  be,  and  he  is  hereby,  authorized 
to  issue  to  any  person  to  whom  a  medal  of  honor  has  been  awarded, 
or  may  hereafter  be  awarded,  under  the  provisions  of  the  Acts  ap- 
proved December  twenty-first,  eighteen  hundred  and  sixty-one,  and 
July  sixteenth,  eighteen  hundred  and  sixty-two,  a  rosette  or  knot 
to  be  worn  in  lieu  of  the  medal,  and  a  ribbon  to  be  worn  with 
the  medal;  said  rosette  or  knot  and  ribbon  to  be  each  of  a  pat- 
tern to  be  prescribed  and  established  by  the  President  of  the  United 
States,  and  any  appropriation  that  may  hereafter  be  available  for 
the  contingent  expenses  of  the  Navy  Department  is  hereby  made 
available  for  the  purposes  of  this  Act:  Provided,  That  whenever 
a  ribbon  issued  under  the  provisions  of  this  Act  shall  have  been 
lost,  destroyed,  or  rendered  unfit  for  use,  without  fault  or  neglect  on 
the  part  of  the  person  to  whom  it  was  issued,  the  Secretary  of  the 
Navy  shall  cause  a  new  ribbon  to  be  issued  to  such  person  without 
charge  therefor.    (30  Stat.  741.) 

The  provisiou  of  Act  Dec.  21,  1861,  c.  1,  §  7,  mentioned  in  thia  resolution, 
is  set  forth  ante,  §  2713. 

The  provisions  of  Act  July  16,  1862,  c  183,  §  10,  12  Stat  584,  also  men- 
tioned in  this  resolution,  were  similar  to  and  were  superseded  by  those  of  R.  S. 
i  1407,  ante,  §  2559. 
See  notes  to  said  Act  Dec.  21,  1881,  c  1,  J  7,  ante,  i  2713. 

§  2715.  (Act  March  3,  1901,  c.  850.)  Gratuities  and  medals  of 
honor  to  enlisted  men  of  Navy  or  Marine  Corps  for  distin- 
guished services. 

Any  enlisted  man  of  the  Navy  or  Marine  Corps  who  shall  have 
distinguished  himself  in  battle  or  displayed  extraordinary  heroism 
in  the  line  of  his  profession  shall,  upon  the  recommendation  of  his 
commanding  officer,  approved  by  the  flag-officer  and  the  Secretary  ^ 
of  the  Navy,  receive  a  gratuity  and  medal  of  honor  as  provided* 
for  seamen  in  section  fourteen  hundred  and  seven  of  the  Revised 
Statutes.    (31  Stat.  1099.) 

This  was  an  act  entitled  "An  act  for  the  reward  of  enlisted  men  of  the 
Navy  or  Marine  Corps." 

See  post,  §  2715a. 

§  2715a.  (Act  March  3,  1915,  c.  83.)  Medals  of  honor  to  officers 
of  Navy,  Marine  Corps,  or  Coast  Guard. 

The  President  of  the  United  States  is  hereby  empowered  to  pre- 
pare a  suitable  medal  of  honor  to  be  awarded  to  any  officer  of  the 
Navy,  Marine  Corps,  or  Coast  Guard  who  shall  have  distinguished 
himself  in  battle  or  displayed  extraordinary  heroism  in  the  line  of 
his  profession.    (38  Stat.  931.) 
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CHAPTER  FIVE 
The  Naval  Academy 


Sec 

2716.  Where  established. 

2717.  Title  of  students. 

2718.  Title  of  students. 

2719.  Title  of  studenU. 

2720.  Number  of  midshipmen. 

2721.  Midshipman  from  Porto  Rico. 
2721a.  Filipinos   to   be   designated  for 

instruction  at  Nayal  Academy; 
pay,  allowances,  etc 

2722.  Persons    from    foreign    countries 

not  to  be  admitted  for  instruc- 
tion except  when  authorized. 

2723.  (Expired  by  limitation.) 

2724.  Increase  of  number  of   midship- 

men; distribution  of  congres- 
sional appointments. 

2725.  (Superseded.) 

2726.  (Superseded.) 

2726a.  Increase  of  number  of  midship- 
men. 

2726b.  Increase  of  appointments  of 
midshipmen  to  Nayal  Academy 
by  President  and  Secretary  of 
Navy. 

2727.  Nomination  of  candidates. 

2728.  Examination  of  candidates. 

2729.  Second  recommendation. 

2730.  QuaUfications. 

2731.  Qualifications;  age  of  candidates. 

2732.  Qualifications;   age  of  candidates. 

2733.  Appropriations,  how  applied. 

2734.  Midshipmen  found  deficient. 

2735.  Academic  course. 

2736.  Promotion  on  graduation. 

2737.  Academic   course;    promotion   on 

graduation. 

2738.  Promotion  on  graduation. 

2739.  Studies    not    to    be    pursued    on 

Sunday. 

2740.  Special  course  of  study. 

2741.  General   courts-martial    for   mid- 

shipman. 

2742.  Hazing;    trial    by   court-martial; 

punishment. 

2743.  Hazing;    rules  to  prevent;    pun- 

ishment. 

2744.  Dismissal  of  midshipmen;    report 

by  Superintendent  of  Academy 
to  Secretary  of  the  Navy;  pro- 
cedure thereon;  board  of  in- 
quiry. 


Baa 

2745.  Hazing;    repeal  in  part  of  previ- 

ous acts;  procedure  against  and 
punishment  as  offense  against 
discipline  and  for  violation  of 
rules;  punishment  for  single 
act. 

2746.  Hazing;    trial   by  court-martial; 

punishment. 

2747.  Offense  of  hazing  defined. 

2748.  Duty  of  professors,  officers,  etc» 

to  report  violations  of  act  or  of 
regulations;      punishment     for 
neglect  of  duty  to  make  report. 
2748a.  Secretary  of  Navy  authorized  to 
employ    professors     and     in- 
structors at  Navy  Academy  in 
his  discretion;    compensation. 

2749.  Store-keeper  at  the  Academy. 

2750.  Storekeeper  at  the  Academy;    re- 

turns of  property. 

2751.  Storekeeper  at  the  Academy;   in- 

spection of  accounts. 

2752.  Professors  of  ethics,  Spanish,  and 

drawing. 

2753.  Assistant    professors;     title    and 

pay. 

2754.  Assistant  professors;   imy. 

2755.  (Superseded.) 

2756.  Board    of    Visitors;     compositioik 

and  appointment;  visits  to  Acad- 
emy;   allowances  for  expenses; 
repeal  in  part  of  Act  Feb.  14^ 
1879,  c  68. 
2756a.  Board    of    Visitors    for    Naval 
Academy;  appointment;  mem- 
bership of  board;    compensa- 
tion. 

2757.  Board  of  Visitors;   use  of  appro* 

priation  for  expenses. 

2758.  Naval  Academy  Band;    composi- 

tion and  pay. 

2759.  Naval  Academy  Band;  enlistment 

of  members;  credit  for  prior 
service;  benefits  as  to  pay,  etc., 
and  retirement,  applicable  to> 
other  enlisted  men. 

2760.  Commissary     department;      addi- 

tional payments  to  servants. 

2761.  Academy   chapel;    restriction   on 

use  of  crypt  and  window  spaces. 


§  2716.  (R.  S.  §  1511.)     Where  established. 

The  Naval  Academy  shall  be  established  at  Annapolis,  in  the  State 
of  Maryland. 

Act  May  21,  1864,  c.  93,  i  4,  Id  Stat.  85. 

§  2717.  (R.  S.  §  1512.)     Title  of  students. 

The  students  at  the  Naval  Academy  shall  be  styled  [cadet]  mid- 
shipmen. 

Act  July  15,  1870.  c  295,  §  12,  16  Stet  334. 

Tho  word  '*cadet,''  inclosed  in  brackets  in  this  section,  was  superseded  by 
the  provision  desii^nating  all  the  imdergradoatea  at  the  Academy   **navai 
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cadets,"  of  Act  Aug.  5,  1882,  c.  391,  f  1,  post,  {  2718,  and  by  the  subsequent 
provision  changing  the  title  "naval  cadet**  to  "midshipman,**  of  Act  July  1, 
1002,  c  1368,  post,  §  2719. 

Notes  of  BeoisioBS 


Effect  of  change  In  title^After  Act 
July  15,  1870,  S  12,  students  at  the 
Naval  Academy  were  to  be  styled 
"cadet  midshipmen,*'  instead  of  "mid- 
shipmen,** as  formerly,  but  the  manner 
of  their  appointment,  and  their  posi- 
tion and  duties,  remained  the  same. 
Held,  that  the  style  "cadet  midship- 
men** was  used  merely  to  distinguish  a 
midshipman  at  school,  and  that  he  is  an 
officer,  and  that  the  time  of  service  as 
such  on  a  claim  for  additional  pay  un- 
der Act  March  3,  1883,  providing  that 
officers  shall  be  credited  with  the  time 
they  have  served  "as  officers  or  en- 
listed men.*'  U.  S.  v.  Cook  (1888)  9 
Sup.  Ct  108,  128  U.  S.  254,  32  L.  Ed. 
464. 

The  change  of  title  from  midshipman 
to  cadet  midshipman  did  not  affect  or 
change  the  character  of  the  service  of 
the  undergraduates  at  the  Naval  Acad- 
emy. Baker  v.  U.  S.  (1888)  23  Ct  CL 
181. 


Naval  pupils  are  now  naval  students,, 
like  the  cadets  at  the  Military  Academy. 
WeUer  v.  U.  S.  a906)  41  Ct.  CI.  324. 

Graduates  as  naval  cadets.— One  who> 
is  given  a  certificate  of  graduation  and 
a  discharge  is  technically  a  graduate, 
but  never  becomes  a  part  of  the  navy 
beyond  being  a  naval  cadet  Potter  v. 
U.  S.  (1899)  84  Ct  a.  13. 

Privileges  of  mldshlpman^-No  reason 
exists  why  a  midshipman  in  the  Naval 
Academy  should  have  privileges  de- 
nied to  a  cadet  in  the  Military  Academy^ 
and  the  law  makes  no  such  distinction.^ 
Weller  v.  U.  S.  (1906)  41  Ct  CI.  324. 

Cited  without  definite  application, 
U.  S.  V.  Stahl  (1894)  14  Sup.  Ct  347,. 
348,  151  U.  S.  366,  38  L.  Ed.  194;  Leo- 
pold V.  U.  S.  (1883)  18  Ct  CI.  546; 
Redgrave  v.  Same  (1885)  20  Ct  CL 
226. 


§  2718.  (Act  Aug.  5,  1882,  c.  391,  §  1.)     Title  of  students. 

Hereafter  there  shall  be  no  appointments  of  cadet-midshipmen  or 
cadet-engineers  at  the  Naval  Academy,  but  in  lieu  thereof  naval 
cadets  shall  be  appointed  from  each  Congressional  district  and  at 
large,  as  now  provided  by  law  for  cadet-midshipmen,  and  all  the 
undergraduates  at  the  Naval  Academy  shall  hereafter  be  designated 
and  called  ["naval  cadets."]     (22  Stat.  285.) 

This  was  part  of  a  proviso  annexed  to  an  appropriation  for  pay  of  the 
Navy  in  the  naval  appropriation  act  for  the  fiscal  year  1883,  cited  above. 

The  words  "naval  cadets,"  inclosed  in  brackets  at  the  end  of  this  pro- 
vision, were  superseded  by  the  change  of  the  title  naval  cadet  to  midshipman,, 
by  a  provision  of  Act  July  1,  1902,  c.  1368,  post,  §  2719. 

Before  this  act,  the  appointment  of  cadet  midshipmen,  mentioned  in  this  pro- 
vision, was  provided  for  by  R.  S.  $§  1612-1518,  and  the  appointment  and 
education  of  cadet  engineers,  forming  a  separate  class  at  the  Academy,  were^ 
provided  for  by  R.  S.  §§  1522-1525. 

The  designation  "cadet  midshipman"  in  R.  S.  §  1512,  ante,  §  2717,  and 
the  provisions  for  appointment  under  that  designation  of  R.  S.  S§  1513-1518, 
were  superseded  by  this  provision.  And  the  provisions  of  R.  S.  |§  1522-1525, 
for  appointment  and  education  of  cadet  engineers  as  a  separate  class,  were- 
also  superseded  thereby. 

See  notes  to  R.  S.  i  1521,  post,   §  2736. 

Notes  of  Beoisiona 


Power   of   Congress.— This   act  was 

within  the  power  of  congress,  and  was 
not  an  assumption  of  the  power  of  ap- 
pointment belonging  to  the  executive. 
Crenshaw  v.  U.  S.  (1890)  10  Sup.  Ct 
431,  434,  134  U.  S.  99,  33  L.  Ed.  825. 

Operation  of  aot<-Act  Aug.  5,  1882, 
providing  for  the  discharge  of  grad- 
uates of  the  Naval  Academy  in  excess 
of  the  number  required  for  service,  and 
abolishing  the  distinction  between  cadet 
engineers  and  cadet  midshipmen  by  call- 
ing both  classes  "naval  cadets,"  and 
changing  the  rate  of  compensation,  was 
intended  to  be  wholly  prospective,  and 
does  not  touch  the  case  of  a  cadet 
engineer  who  had  graduated  at  the  date 

4U.S.CoMP.'16-258 


of  the  act;  that  is,  who  had  successful- 
ly completed  his  four-year  course  of" 
study  at  the  academy.  U.  S.  v.  Red^ 
grave  (1886)  116  U.  S.  474,  6  Sup.  Ct 
444,  29  L.  Etl.  607. 

The  further  provisions  of  the  act  lim- 
iting the  number  of  appointments  to  the 
number  of  vacancies  occurring  during 
the  preceding  year,  and  providing  for 
the  discharge  of  the  surplus  graduates, 
equally  refer  to  those  who  become  grad- 
uates after  the  year  1882  under  this- 
act,  which  now  requires  for  graduation 
a  full  course  of  six  years  for  all  naval 
cadets,  including  the  two  years  of  serv- 
ice on  board  a  naval  steamer,  which  be- 
fore had  constituted  the  service  of  a. 
cadet  engineer  after  graduation.    Id. 
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§  2719.  (Act  July  1,  1902,  c.  1368.)     Title  of  students. 

The  title  "naval  cadet"  is  hereby  changed  to  "midshipman."  (32 
Stat.  686.) 

This  was  a  proyision  of  the  naval  appropriation  act  for  the  fiscal  year 

1903,  cited  above. 

Previous  designations  of  students  at  the  Academy  were  made  by  R.  S.  i 
1512,  and  Act  Aug.  5,  1882,  c.  391,  |  1,  ante,  §§  2717,  2718. 

§  2720.  (R.  S.  §  1513,  as  amended,  Act  June  17,  1878,  c.  260.) 
Number  of  midshipmen. 
There  shall  be  allowed  in  said  academy  (one)  [cadet-]  midship- 
man for  every  Member  or  Delegate  of  the  House  of  Representa- 
tives, (one)  for  the  District  of  Columbia,  and  (ten)  appointed  at 
large:  (Provided,  however.  That  there  shall  not  be  at  any  time 
more  in  said  academy  appointed  at  large  than  ten;  but  the  provi- 
sions of  this  section  shall  not  be  construed  to  applv  to  [cadet-]  mid- 
shipmen appointed  at  large  now  in  said  academy.) 

Act  March  2,  1867,  c  174,  §  8,  14  Stat.  517.    Act  July  15,  1870,  c  295,  § 
12,  16  Stat  334.    Act  June  17,  1878,  c.  260,  20  Stet.  143. 
This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 
**There  shall  be  allowed  at  said  Academy  one  cadet  midshipman  for  every 
Member  or  Delegate  of  the  House  of  Representatives,  one  for  the  District 
of  Columbia,  and  ten  appointed  annually  at  large." 

It  was  amended  by  omitting  the  word  "annually,"  and  adding  the  proviso 
relating  to  appointments  at  large,  making  the  section  read  as  set  forth  here,  by 
Act  June  17,  1878,  c  260,  cited  above. 

The  word  "cadet,"  inclosed  in  brackets  where  it  occurs  twice  in  this  sec- 
tion, preceding  the  word  "midshipman"  or  "midshipmen,"  was  superseded  by 
subsequent  changes  of  the  designation  of  students  at  the  Academy  to  "naval 
cadets"  and  to  "midshipmen."  See  R.  S.  i  1512,  ante,  f  2717,  and  notes  to 
that  section. 

The  appointment  of  a  midshipman  from  Porto  Rioo  was  authorized  by  a 
provision  of  Act  March  3,  1003,  c  1010,  post,  i  2721. 

Provisions  for  increase  of  the  number  of  midshipmen  for  limited  periods 
were  made  by  Act  July  1,  1902,  c.  1368,  Act  March  3,  1903,  c.  1010,  and 
Act  July  9,  1913,  c.  5,  post,  §§  2723-2726. 

The  words  in  parenthesis  are  superseded  by  the  later  acts  on  the  subject. 
See  post,  §i  2726a,  2726b. 

Notes  of  Deoisionfl 

Right  of  oadet  to  oflloe.— A  naval  Reappointment  after  failure  in  ex- 
cadet  has  no  vested  right  to  the  office,  amination^— The  candidate  selected  by 
and  congress  may  prescribe  new  terms  the  President  from  the  District  of  Ck>- 
and  conditions  .upon  which  he  may  re-  lumbia  for  the  year  1908,  for  appoint- 
main  in  the  service  after  graduation,  ment  to  the  Naval  Academy,  having 
Harmon  v.  U.  S.  (1888)  23  Ct  Gl.  132.  failed  in  his  examination,  the  President 

A  cadet  nominated  to  the  Naval  Acad-  is  not  now  authorized  under  the  proviso 

emy  upon  the  recommendation  of  such  in  Naval  Appropriation  Act  June  29. 

a  member  cannot  be  lawfully  deprived  1906  (34  Stat.  578),  to  reappoint  him 

of  his  place  if  he  passes  his  examina-  or    to    otherwise    exercise    the    power 

tion.     (1896)  21  Op.  Atty.  Gen.  342.  conferred    on    him    by    that    proviso. 

(1909)  27  Op.  Atty.  Gen.  420. 

§  2721.  (Act  March  3,  1903,  c.  1010.)     Midshipman  from  Porto 
Rico. 

Hereafter  there  shall  be  at  the  Naval  Academy  one  midshipman 
from  Porto  Rico,  who  shall  be  a  native  of  said  island,  and  whose 
appointment  shall  be  made  by  the  President  on  the  recommendation 
of  the  governor  of  Porto  Rico.    (32  Stat.  1198.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year 

1904,  cited  above. 
See  post,  §  2726a. 

Cited    without    definite    application, 
In  re  Kopel  (D.  0.  1906)  148  Fed.  505. 

§  2721a.  (Act  Aug.  29, 1916,  c.  417.)     Filipinos  to  be  designated  for 
instruction  at  Naval  Academy ;  pay,  allowances,  etc. 
Hereafter  the  Secretary  of  the  Navy  is  authorized  to  permit  not 

exceeding  four  Filipinos,  to  be  designated,  one  for  each  class,  by 
(4114) 

Digitized  by  VjOOQIC 


Ch.  5)  THB  NAVY  §  2726 

the  Governor  General  of  the  Philippine  Islands,  to  receive  instruc- 
tion at  the  United  States  Naval  Academy  at  Annapolis,  Maryland : 
Provided,  That  the  Filipinos  undergoing  instruction,  as  herein  au- 
thorized, shall  receive  the  same  pay,  allowances,  and  emoluments, 
to  be  paid  out  of  the  same  appropriations,  and  shall  be  subject  to 
the  same  rules  and  regulations  governing  admission,  attendance, 
discipline,  resignation,  discharge,  dismissal,  and  graduation  as  are 
authorized  by  law  and  regulation  for  midshipmen  appointed  from 
the  United  States,  but  the  Filipino  midshipmen  herein  authorized 
shall  not  be  entitled  to  appointment  to  any  commissioned  office  in 
the  United  States  Navy  by  reason  of  their  graduation  from  the 
Naval  Academy.  (39  Stat.) 
From  naval  appropriation  act 

§  2722.  (Act  Jime  29,  1906,  c.  3590.)  Persons  from  foreign  coim- 
tries  not  to  be  admitted  for  instruction  except  when  author- 
ized. 

No  person  shall  be  admitted  for  instruction  at  the  Naval  Academy 
at  Annapolis  from  any  foreign  country  except  upon  authority  of  law 
hereafter  enacted.     (34  Stat.  577.) 

This  was  a  proyision  of  the  naval  appropriation  act  for  the  fiscal  year 
1907,  cited  above. 

§  2723.     (Expired  by  limitation.) 

This  was  a  paragraph  of  the  naval  appropriation  act  for  the  fiscal  year  1003, 
providing  that,  until  the  year  1914,  additional  midshipmen  should  be  appointed 
annually,  five  by  the  President,  and  two  from  each  state  on  tUe  recommenda- 
tion of  Senators. 

§  2724.  (Act  March  3,  1903,  c.  1010.)  Increase  of  number  of  mid- 
shipmen ;  distribution  of  congressional  appointments. 

There  shall  be  allowed  at  the  Naval  Academy  [two]  midshipmen 
for  each  Senator,  Representative,  and  Delegate  in  Congress,  two 
for  the  District  of  Columbia,  and  [five]  each  year  at  large:  [Pro- 
vided, That  the  additional  Congressional  appointments  authorized 
by  this  Act  shall  be  made  at  such  times  as  may  be  determined  by 
the  Secretary  of  the  Navy,  who  shall  equitably  distribute  the  in- 
crease among  the  several  States,  Districts,  and  Territories,  so  that 
ultimately,  if  practicable,  each  Senator,  Representative,  and  Dele- 
gate may  recommend  for  appointment  during  each  Congress  one 
midshipman.]     (32  Stat.  1197.) 

These  were  provisions  of  the  naval  appropriation  act  for  the  fiscal  year 
1904,  cited  above. 

A  further  proviso,  authorizing  certain  members  of  the  Fifty-seventh  Con- 
gress to  make  the  additional  appointments  allowed,  is  omitted,  as  temporary 
merely. 

A  further  provision  of  this  act,  relating  to  notices  of  and  appointments  to 
fill  vacancies  annually,  was  superseded  by  different  provisions  relating  to  the 
same  subject  of  Act  June  29,  1906,  c.  3590,  post,  {  2727. 

The  time  during  which  the  provisions  of  this  act  for  the  increase  of  ap- 
pointments should  continue  in  force  was  limited  by  a  further  provision  of 
the  act,  post,  i  2725. 

Subsequent  provisions  for  an  increase  in  the  number  of  midshipmen  after 
June  30,  1913,  and  until  June  30,  1919,  were  made  by  Act  July  9,  1913, 
c  5,  post,  i  2738. 

The  words  in  brackets  are  superseded  by  the  later  acts  on  the  subject.  See 
post,  H  2726a,  2726b. 

§  2725.     (Superseded.) 

This  was  a  further  provision  of  the  naval  appropriation  act  for  the  fiscal 
year  1904,  limiting  the  operation  of  the  preceding  section  to  June  80,  1913, 
and^providing  that  thereafter  but  one  midshipman  should  be  appointed  by  each 
Senator,  Representative,  and  Delegate  in  Congress.  It  is  superseded  by  the 
later  acts,  post,  §§  2726a,  2726b. 

§  2726.     (Superseded.) 

This  provision  was  part  of  Act  July  9,  1913,  c.  5,  providing  that  after  June 
80,  1918,  and  until  June  30,  1919,  two  midshipmen  should  be  allowed  annually 
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to  each  Senator,  Representative,  and  Delegate  in  Congress,  one  for  Porto  Rico, 
two  for  the  District  of  Columbia,  and  ten  at  large.  It  was  superseded  by  the 
later  acts,  post,  §§  2726a,  2726b. 

(R.  S.  §  1514,  as  amended,  Act  July  26,  1894,  c.  165,  §  1.  Su- 
perseded.) 

This  section,  as  enacted  in  the  Revised  Statutes  was  as  follows: 

"The  Secretary  of  the  Navy  shall,  as  soon  after  the  5th  of  March  in  each 
year  as  possible,  notify,  in  writing,  each  Member  and  Delegate  of  the  House  of 
Representatives  of  any  vacancy  tiat  may  exist  in  his  district  The  nomina- 
tion of  a  candidate  to  fill  said  vacancy  shall  be  made  upon  the  recommenda- 
tion of  the  Member  or  Delegate,  if  such  recommendation  is  made  by  the  first 
day  of  July  of  that  year;  but  if  it  is  not  made  by  that  time,  the  Secretary 
of  the  Navy  shall  fill  the  vacancy.  The  candidate  allowed  for  the  District  of 
Columbia  and  all  the  candidates  appointed  at  large  shall  be  selected  by  the 
President" 

It  was  amended  by  Act  July  26,  1894,  c.  165,  |  1,  28  Stat  136,  by  insert- 
ing, after  the  words  "the  Secretary  of  the  Navy  shall  fill  the  vacancy,"  the 
following  words:  "by  appointment  of  an  actual  resident  of  the  district  in 
which  the  vacancy  exists,  who  shall  have  been  for  at  least  two  years  im- 
mediately preceding  the  date  of  his  appointment  an  actual  and  bona  fide  resi- 
dent of  the  district  in  which  the  vacancy  exists  and  of  the  legal  qualification 
under  the  law  as  now  provided." 

It  was  superseded  by  provisions  authorizing  the  nomination  of  candidates 
to  fill  vacancies  in  the  Academy  by  Senators  as  well  as  Representatives  and 
Delegates  in  Congress,  and  prescribing  different  times  for  notification  of  and 
recommendation  to  fill  vacancies,  of  Act  June  29,  1906,  c.  3590,  post,  f  2727. 

A  provision  subsequent  to  this  section  and  to  said  amendment  thereof  that 
whenever  any  naval  cadet  should  have  finished  four  years  of  his  undergradu- 
ate course  of  six  years  the  succeeding  appointment  might  be  made  from  his 
congressional  district  or  at  large  was  superseded  by  the  provisions  above  men- 
tioned of  Act  June  29,  1906,  c.  3590,  post,  §  2727,  and  the  subsequent  provi- 
sions that  the  course  at  the  Academy  should  be  four  years,  of  Act  March 
7,  1912,  c.  53,  post,  i  2737. 

§  2726a.  (Act  Feb.  15,  1916,  c.  24,  §  1.)  Increase  of  number  of 
midshipmen. 
Hereafter  there  shall  be  allowed  at  the  United  States  Naval 
Academy  three  midshipmen  for  each  Senator,  Representative,  and 
Delegate  in  Congress,  one  for  Porto  Rico,  two  for  the  District  of 
Columbia,  [ten]  appointed  each  year  at  large,  and  [fifteen]  ap- 
pointed annually  from  enlisted  men  of  the  Navy  as  now  authorized 
by  law.    (39  Stat.) 

The  words  in  brackets  are  superseded  by  Act  Aug.  29,  1916,  c.  417,  post, 
§  2726b. 

§  2726b.  (Act  Aug.  29,  1916,  c.  417.)  Increase  of  appointments  of 
midshipmen  to  Naval  Academy  by  President  and  Secretary  of 
Navy. 
Hereafter  in  addition  to  the  appointment  of  midshipmen  to  the 
United  States  Naval  Academy,  as  now  prescribed  by  law,  the  Pres- 
ident is  hereby  allowed  fifteen  appointments  annually  instead  of 
ten  as  now  prescribed  by  law,  and  the  Secretary  of  the  Navy  is 
allowed  twenty-five  appointments  annually,  instead  of  fifteen  as 
now  prescribed  by  law,  the  latter  to  be  appointed  from  the  en- 
listed men  of  the  Navy  who  are  citizens  of  the  United  States,  and 
not  more  than  twenty  years  of  age  on  the  date  of  entrance  to  the 
Naval  Academy,  and  who  shall  have  served  not  less  than  one 
year  as  enlisted  men  on  the  date  of  entrance :  Provided,  That  such 
appointments  shall  be  made  in  the  order  of  merit  from  candidates 
who  have  in  competition  with  each  other  passed  the  mental  exam- 
ination now  or  hereafter  required  by  law  for  entrance  to  the  Naval 
Academy,  and  who  passed  the  physical  examinations  required  be- 
fore entrance  under  existing  laws.    (39  Stat.) 

From  naval  appropriation   act     This  provision   supersedes  Act  June  30, 

1914,  c.  130,  which  increases  the  number  of  appointments  by  the  Secretary 

of  the  Navy  as  previously  prescribed.    It  also  supersedes  Act  Feb.  15,  1916,  c. 

24,  §  1,  ante,  f  2726a,  in  respect  to  the  number  of  midshipmen  appointed  by 

the  President  and  by  the  Secretary  of  the  Navy. 
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§  2727.  (Act  June  29,  1906,  c.  3590.)     Nomination  of  candidates. 

Hereafter  the  Secretary  of  the  Navy  shall,  as  soon  as  possible  after 
the  first  day  of  June  of  each  year  preceding  the  graduation  of  midship- 
men in  the  succeeding  year,  notify  in  writing  each  Senator,  Represent- 
ative, and  Delegate  in  Congress  of  any  vacancy  that  will  exist  at  the 
Naval  Academy  because  of  such  graduation,  or  that  may  occur  for 
other  reasons  and  which  he  shall  be  entitled  to  fill  by  nomination  of  a 
candidate  and  one  or  more  alternates  therefor.  The  nomination  of 
a  candidate  and  alternate  or  alternates  to  fill  said  vacancy  shall  be  made 
upon  the  recommendation  of  the  Senator,  Representative,  or  Dele- 
gate, if  such  recommendation  is  made  by  the  fourth  day  of  March 
of  the  year  following  that  in  which  said  notice  in  writing  is  given, 
but  if  it  is  not  made  by  that  time  the  Secretary  of  the  Navy  shall  fill 
tfie  vacancy  by  appointment  of  an  actual  resident  of  the  State,  Con- 
gressional district,  or  Territory,  as  the  case  may  be,  in  which  the  va- 
cancy will  exist,  who  shall  have  been  for  at  least  two  years  immediately 
preceding  the  date  of  his  appointment  an  actual  and  bona  fide  resident 
of  the  State,  Congressional  district,  or  Territory  in  which  the  vacancy 
will  exist  and  of  the  legal  qualification  under  the  law  as  now  provided. 
In  cases  where  by  reason  of  a  vacancy  in  the  membership  of  the  Senate 
or  House  of  Representatives,  or  by  the  death  or  declination  of  a  can- 
didate for  admission  to  the  academy  there  occurs  or  is  about  to  occur 
at  the  academy  a  vacancy  from  any  State,  district,  or  Territory  that 
can  not  be  filled  by  nomination  as  herein  provided,  the  same  may  be  fill- 
ed as  soon  thereafter  and  before  the  final  entrance  examination  for  the 
year  as  the  Secretary  of  the  Navy  may  determine.  The  candidates 
allowed  for  the  District  of  Columbia  and  all  the  candidates  appointed 
at  large,  together  with  alternates  therefor,  shall  be  selected  by  the 
President  within  the  period  herein  prescribed  for  nomination  of  other 
candidates.    (34  Stat.  578.) 

These  were  provisions  of  the  naval  appropriation  act  for  the  fiscal  year 
1907,  cited  above. 

Previous  provisions  for  the  nomination  of  candidates  to  fill  vacancies  in 
the  Academy,  similar  to  some  extent  to  those  of  this  act,  of  R.  S.  §  1514, 
and  Act  March  3,  1903,  c  1010,  were  superseded  by  this  act. 

A  proviso  annexed  to  these  provisions  authorizing  the  President  to  select 
a  candidate  for  the  District  of  Columbia  for  the  year  1908,  is  omitted  as  tem- 
porary merely. 

Notes  of  Deoisionfl 

Repeal   ef  ppler  aotSw— Act  July  16,  more  than  one  be  so  recommended,  the 

1862,  c.  183,  I  11,  providing  for  the  ap-  Secretary  has  a  right  to  choose  among 

pointment   of    students    at    the   Naval  them.    Id. 

Academy,  is  a  complete  substitute  for  The  President  has  no  authority  to  ap- 

prior  enactments  on  the  same  subject.  point  two  midshipmen  for  the  District 

(1863)  10  Op.  Atty.  Gen.  494.  of  Columbia,  in  addition  to  the  two  from 

The  authority  to  appoint  ten  acting  that  District  appointed  under  previous 

midshipmen   granted   to   the   President  law   or   usage.      (1862)    10  Op.   Atty. 

by  Act  July  14,  1862.  c.  164,  is  not  re-  Gen.  315. 

pealed  by  Act  July  16,  1862,  c.  183,  §  Midshipmen   cannot   lawfully   be   ap- 

11.     (1862)  10  Op.  Atty.  Gen.  315.  pointed  for  a  district  which  is  not  rep- 

Reoommendation  and  appointment  of  resented  in  Congress.     Id. 

candidates.*Under  Act  Aug.  31,  1852,  On  March  6,  1878,  a  Representative 

c.  109,  a  member  of  Congress  has  no  ^  Congress  was  informed  by  the  Navy 

power  to  appoint  a  midshipman.     The  Department  of  a  vacant  cadetship   in 

act  only  makes  the  recommendation  of  the  Naval  Academy,  which  was  to  be 

a  member  of  Congress  a  prerequisite  filled  by  an  appointment  from  his  dis- 

to  appointment     (1861)   10  Op.  Atty.  trict      He    recommended    a    candidate 

Cren.  46.  for  admission,  who  failed  to  pass  the 

The  Secretary  of  the  Navy  has  power  examination    held   in    June,    1878;     he 

to  appoint  as  midshipman  any  one  who  thereupon  recommended  another  candi- 

stands  recommended  by  a  member  of  date,  who  failed  to  pass  the  examina- 

Congress,  who  was,  at  the  time  he  rec-  tion    held    in    September,    1878.      The 

ommended,  representing  the  district  in  times  fixed  by  the   regulations  of  the 

which    the    applicant    resides,    and    if  Academy  for  the  examination  of  candi- 
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dates  for  admission  are  June  11  and 
September  22  of  each  year.  Held,  that 
the  next  recommendation  of  a  candidate 
for  admission  to  fill  the  said  vacancy 
should  not  be  made  until  after  March 
6,  1879.     (1879)  16  Op.  Atty.  Gen.  022. 

The  proviso  to  Naval  Appropriation 
Act  March  2.  1895  (28  Stot  838),  au- 
thorizing every  representative  or  dele- 
gate in  Congress  "whose  district  or 
territory  is  not  now  represented  at  the 
Naval  Academy"  to  make  recommenda- 
tion on  or  before  March  4,  1895,  of  a 
candidate  for  appointment  as  a  cadet  at 
the  Naval  Academy  was  intended  to  ap- 
ply to  members  of  the  then  existing 
fifty-third  Congress;  and  in  order  to  be 
valid,  such  a  recommendation  must  be 
made  before  12  o'clock  noon  of  March 
4,  1895,  and,  in  consequence,  three 
recommendations  considered  in  the 
opinion  are  held  to  be  ineffective. 
(1895)  21  Op.  Atty.  Gen.  164. 

A  cadet,  nominated  to  the  Naval 
Academy  upon  the  recommendation  of 
a  member  of  the  House  of  Representa- 
tives who,  since  the  recommendation 
and  nomination,  has  been  unseated  by 
contest  of  election,  cannot  be  lawfully 
deprived  of  his  place  if  he  passes  his 
examination.  (1896)  21  Op.  Atty.  Gen. 
842. 

A  congressional  district  is  not  enti- 
tied  to  have  more  than  two  midship- 
men at  the  Naval  Academy  at  any  one 
time;  and  a  representative  in  Congress 
can  nominate  a  midshipman  for  ap- 
pointment to  that  Academy  only  when 
there  is  none  or  but  one  from  his  dis- 
trict    (1905)  25  Op.  Atty.  Gen.  333. 

A  statute  which  empowers  an  officer 
or  tribunal  to  appoint  a  person  having 
certain  qualifications  confers  upon  that 
officer  or  tribunal  the  power  to  deter- 
mine the  qualifications  and  eligibility  of 
the  appointee.  (1910)  28  Op.  Atty. 
Gen.  180. 

Condusivenesa  of  appointments— The 

eligibility  of  the  nominee  having  been 
determined  by  a  former  Secretary  of 
the  Navy,  that  action,  in  absence  of 
fraud,  must  be  regarded  as  final,  and 
not  subject  to  re-examination  under  a 
subsequent  administration.  (1910)  28 
Op.  Atty.  Gen.  180. 

Residence  of  candidates.— The  words 
"an  actual  and  bona  fide  resident  of  the 
state,  congressional  district,  or  terri- 
tory in  which  the  vacancy  will  exist," 
require  the  appointee  to  be  "actually 
domiciled"  in  the  state  where  he  is 
appointed.      This,   however,    does    not 


necessarily  mean  actual  physical  pres- 
ence. A  naval  officer  whose  home  is  at 
Athens,  N.  Y.,  but  who  has  for  some 
time  past  been  stationed  at  Portsmouth, 
N.  H.,  is  a  legal  resident  and  voter  in 
Athens,  N.  Y.,  which  is  also  the  actual 
bona  fide  residence  of  his  minor  son, 
notwithstanding  the  latter  has  for  sev- 
eral years  been  living  with  his  father 
and  physically  present  at  Portsmouth, 
N.  H.    (1909)  28  Op.  Atty.  Gen.  41. 

The  minor  son  of  an  army  officer  sta- 
tioned for  the  last  two  years  at  Gov- 
ernor's Island,  N.  Y.,  who  has  been 
physically  present  and  attending  school 
in  New  York  City,  is  not  an  actual  bona 
fide  resident  of  the  state  of  New  York, 
but  of  Virginia,  which  is  the  legal  resi- 
dence of  bis  parent,  unless  he  has  be- 
come entitied  to  or  attempted  to  es- 
tablish an  actual  residence  separate 
and  apart  from  his  father.    Id. 

A  nominee  for  the  office  of  midship- 
man in  the  navy,  whose  qualificatiouB 
have  been  regularly  certified  to  by  a 
representative  in  Ck>ngress,  who  has 
passed  the  necessary  mental  and  physi- 
cal examination  and  received  and  ac- 
absence  of  fraud,  be  deprived  of  that 
office,  although  it  should  afterwards  ap- 
office,  although  it  should  afterwards  ap- 
pear that  he  was  not  an  actual  resident 
of  the  congressional  district  whence  he 
was  appointed.  (1910)  28  Op.  Atty. 
Gen.  180. 

Fiiling  vacancies.— Under  Act  July  16, 
1862,  §  11,  the  Secretary  of  the  Navy 
has  the  power,  and  it  is  his  duty,  to  fill 
vacancies  in  the  Naval  Academy  that 
may  exist  from  any  district,  when  it  is 
clearly  impracticable  to  obtain  the  rec- 
ommendation of  the  member  or  delegate 
in  Congress  from  that  district  (1863) 
10  Op.  Atty.  (Jen.  494. 

A  vacancy  occurring  by  reason  of  the 
removal  of  the  midshipman  could  be 
filled,  under  the  statute  (34  Stat  578), 
only  by  the  selective  appointment  of  the 
Secretary  of  the  Navy.  (1910)  28  Op. 
Atty.  €ten.  180. 

Resignation  of  naval  cadet.— The  res- 
ignation of  a  naval  cadet,  and  its  ac- 
ceptance by  the  Secretary  of  the  Navy, 
completely  severs  the  relations  of  the 
cadet  with  the  Naval  Academy,  who 
cannot  be  reinstated  except  by  an  ap- 
pointment (1889)  19  Op.  Atty.  €ten. 
350. 

The  action  of  the  Secretary  of  the 
Navy  in  permitting  the  withdrawal  of 
such  a  resignation  after  its  acceptance, 
has  no  legal  effect  whatever.    Id. 


§  2728.  (R.  S.  §  1515.)     Examination  of  candidates. 

All  candidates  for  admission  into  the  Academy  shall  be  examined 
according  to  such  regulations  and  at  such  stated  times  as  the  Secre- 
tary of  the  Navy  may  prescribe.  Candidates  rejected  at  such  exam- 
ination shall  not  have  the  privilege  of  another  examination  for  ad- 
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mission  to  the  same  class,  unless  recommended  by  the  board  of  ex- 
aminers. 

Act  July  16,  1882,  c  183,  §  11,  12  Stat.  585.  Act  April  17,  1806,  c.  45, 
i  5,  14  Stat.  38. 

Notes  of  Deoiflloiui 

Construction^— This  section  is  to  be  mendadons  and  nominations  of  cadet 

read  as  if  the  dates  fixed  by  the  regn-  midshipmen   begins    after    the   5th    of 

lations   of   the   Academy    for  the   ex-  March  and  expires  on  the  22d  of  Sep- 

amination  of  candidates  for  admission  tember  in  eadi  year.     (1879)   16  Op. 

were  inserted  therein;    and  hence,  by  Atty.  Gen.  622. 
the  existini;  law,  the  season  for  recom- 

§  2729.  (R.  S.  §  1516.)     Second  recommendation. 

When  any  candidate  who  has  been  nominated  upon  the  recom- 
mendation of  a  Member  or  Delegate  of  the  House  of  Representatives 
is  found,  upon  examination,  to  be  physically  or  mentally  disqualified 
for  admission,  the  Member  or  Delegate  shall  be  notified  to  recom- 
mend another  candidate,  who  shall  be  examined  according  to  the  pro- 
visions of  the  preceding  section. 

Act  July  16.  1862,  c  183,  |  11,  12  Stat  585.  Act  April  17,  1866,  c.  45, 
§  5,  14  Stat  38. 

The  nomination  of  candidates  by  Senators  as  well  as  Representatives  and 
Delegates  in  Congress,  to  fill  vacancies  in  the  Academy,  was  authorized  by 
Act  June  29,  1906,  c.  3590,  ante,  S  2727. 

Subsequent  provisions  for  notification  of  and  recommendation  to  fill  vacan- 
cies were  made  also  by  Act  June  29,  1906,  c.  3590,  ante,  i  2727. 

Notes  of  Deoisioiui 

Revocation   of   nomination   of  candi-  contest  of  election,  and  notify  the  new- 

date.-»The   Secretary   of   the   Navy  is  ly  seated  member  that  a  vacancy  oc- 

not  authorized  to  revoke  the  nomina-  curs.     He  has  no  right  to  call  for  a 

tion  of  a  cadet  to  the  Naval  Academy,  new  recommendation,  except  under  this 

made  upon  the   recommendation   of  a  section,    when    the    candidate   fails    to 

member  of  the  House  of  Representa-  pass  his  examination.     (1896)  21  Op. 

tives  who  was  afterwards  unseated  by  Atty.  Gen.  342. 

§  2730.  (R.  S.  §  1517.)     Qualifications. 

Candidates  allowed  for  congressional  districts,  for  Territories,  and 
for  the  District  of  Columbia  must  be  actual  residents  of  the  districts 
or  Territories,  respectively,  from  which  they  are  nominated.  And  all 
candidates  must,  at  the  time  of  their  examination  for  admission,  be 
between  the  ages  of  [fourteen]  and  [eighteen]  years,  and  physical- 
ly sound,  well  formed,  and  of  robust  constitution. 

Act  July  14,  1862,  c.  164,  {  9,  12  Stat  565.  Act  July  16,  1862,  c  183, 
§  11,  12  Stat.  585.    Act  April  1,  1864,  c  47,  i  2,  13  Stat.  39. 

The  words  of  this  section  "fourteen"  and  **eighteen,"  inclosed  in  brackets, 
stating  the  limits  of  age  of  candidates  for  admission,  were  superseded  by  a 
provision  fixing  the  minimum  age  at  fifteen  and  the  maximum  age  at  twenty 
years,  of  Act  March  2,  1889,  c  396,  f  2,  post,  i  2731,  which  was  superseded 
by  a  subsequent  provision  that  all  candidates  must  be  between  the  ages  of 
sixteen  and  twenty  years,  made  by  Act  March  3,  1903,  c  1010,  post,  §  2732. 
The  admission  to  the  Academy  for  instruction  of  persons  from  foreign  coun- 
tries was  restricted  by  a  provision  of  Act  June  29,  1906,  c.  3590,  ante,  §  2722. 

§  2731.  (Act  March  2,  1889,  c.  396,  §  2.)     Qualifications;    age  of 

candidates. 

After  the  fourth  day  of  March,  eighteen  hundred  and  eighty-nine, 

the  minimum  age  of  admission  of  cadets  to  the  Academy  shall  be 

[fifteen]  years  and  the  maximum  age  twenty  years.    (25  Stat.  879.) 

This  section  was  part  of  an  act  entitled  **An  act  to  regulate  the  course  at 

the  Naval  Academy,"  cited  above. 

The  word  "fifteen,"  inclosed  in  brackets  in  this  section,  was  superseded  by 
subsequent  provision  that  all  candidates  must  be  between  the  ages  of  sixteen 
and  twenty  years,  of  Act  March  3,  1903,  c.  1010,  post,  §  2732. 

Section  1  of  this  act,  relating  to  the  course  of  study  of  the  first  class  and 
its  separation  into  two  divisions  at  the  beginning  of  the  fourth  year,  was 
superseded  by  the  transfer  of  the  officers  of  the  Engineer  Corps  to  the  line 
by  the  Navy  Personnel  Act  of  March  3,  1899,  c  418,  |§  1-7,  ante,  §§  2476- 
2482,  and  by  the  subsequent  provisions  that  graduates  of  the  Academy  should 
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be  commissioned  ensigns  or  be  assigned  to  fill  vacancies  in  the  Marine  Corps 
or  the  StafiP  Corps,  of  Act  March  7,  1912,  c.  53,  and  Act  July  9,  1913,  c 
5,  post,  §§  2737,  2738. 

The  naval  appropriation  act  of  Aug.  29,  1916,  c.  417,  ante,  §  2726b,  pro- 
vides, in  respect  to  appointees  of  the  President  and  the  Secretary  of  the  Navy, 
that  they  shall  be  ''not  more  than  twenty  years  of  age  on  the  date  of  en- 
trance" to  the  Academy. 

§  2732.  (Act  March  3,  1903,  c.  1010.)     Qualifications;   age  of  can- 
didates. 

After  January  first,  nineteen  hundred  and  four,  all  candidates  for 
admission  to  the  Naval  Academy  at  the  time  of  their  examination 
must  be  between  the  ages  of  sixteen  and  twenty  years.  (32  Stat. 
1198.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year 
1904,  cited  above. 

Previous  provisions  as  to  the  agea  of  candidates  for  admission,  made  by 
R.  S.  §  1517,  and  Act  March  2,  1889,  c.  396,  §  2,  ante,  §§  2730,  2731,  were 
superseded  by  this  provision. 
See  note  under  §  2731,  and  see  §  2726b,  ante. 

§  2733.  (R.  S.  §  1518.)     Appropriations,  how  applied. 

No  money  appropriated  for  the  support  of  the  Naval  Academy 
shall  be  applied  to  tlie  support  of  any  midshipman  appointed  other- 
wise than  in  strict  conformance  with  the  provisions  of  this  chapter. 
Act  May  21,  1864,  c.  93,  §  1,  13  Stat.  84. 

§  2734.  (R.  S.  §  1519.)     Midshipmen  found  deficient. 

[Cadet]  midshipmen  found  deficient  at  any  examination  shall  not 
be  continued  at  the  Academy  or  in  the  service  unless  upon  the  rec- 
ommendation of  the  academic  board. 

Act  July  16,  1862,  c.  183,  §  11.  12  Stat  585. 

The  word  **Cadet,"  inclosed  in  brackets  at  the  beginning  of  this  section,  was 
superseded  by  the  change  of  designation  of  cadet  midshipmen  to  naval  cadets, 
by  Act  Aug.  5,  1882,  c.  391,  §  1,  ante,  §  2718,  and  the  change  of  the  title 
naval  cadet  to  midshipman,  by  Act  July  1,  1902,  c.  1368,  ante,  §  2719. 

Notes  of  Deeisions 

Continuance  at  Aoademy  after  defl-  to    join    the    next    fourth-year    class, 

olenoy  in  examination^— A  cadet  having  where  they  had  been  found  deficient  at 

no  recommendation  has  no  right  to  re-  the    semiannual    examination    held    in 

main  at  the  Academy.    Potter  v.  U.  S.  January,  1889.      (1889)    19  Op.  Atty. 

(1899)  34  Ct.  CI.  13.  Gen.  302. 

The   Secretary    of   the   Navy  cannot  A  midshipman  is  an  officer,  but  may 

continue   at   the  Academy  cadets   who  be  dismissed  for  deficiency  in  studies 

have   been   found   at   any   examination  or    for    misconduct.      (1906)    25    Op. 

deficient  in   their  studies   without  the  Atty.  Gen.  579. 

recommendation  of  the  academic  board.  A  midshipman  at  the  Naval  Academy, 

(1877)  15  Op.  Atty.  Gen.  635.  who,  being  found  deficient  in  studies, 

The   Secretary  of  the  Navy  had  no  presented   his   resignation,   which   was 

authority,  without  the  recommendation  accepted,  cannot  be  reappointed  to  fill 

of  the  academic  board,  to  grant  leaves  the  vacancy  thus  created  if  he  is  more 

of  absence  to  certain  cadets  in  the  Na-  than  20  years  of  age.-    (1906)  25  Op. 

val  Academy,  with  permission  to  report  Atty.  Gen.  585. 
to  the  superintendent  of  the  Academy 

§  2735.  (R.  S.  §  1520.)     Academic  course. 
The  academic  course  of  [cadet]  midshipmen  shall  be  [six]  years. 

Act  March  3,  1873,  c  230,  f  1,  17  Stat.  555. 

The  word  "cadet,"  inclosed  in  brackets  in  this  section,  was  superseded  by 
the  change  of  designation  of  cadet  midshipmen  to  naval  cadets,  by  Act  Aug. 
5,  1882,  c.  391,  §  1,  ante,  {  2718,  and  the  change  of  the  title  naval  cadet 
to  midshipman,  by  Act  July  1,  1902,  c.  1368,  ante,  i  2719. 

The  word  "six,"  also  inclosed  in  brackets  in  this  section,  was  superseded 
by  the  provision  that  the  course  at  the  Academy  should  be  four  years,  of 
Act  March  7,  1912,  c.  53,  post,  {  2737. 

Notes  of  Deoisions 

Midshipmen  afloat^— The  navy  depart-  afloat  as  part  of  the  academic  coiirte, 
ment  arranged  for  a  two-year  course      and  required  a  preliminary  examination 
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before  beginning  such  two-year  coarse,  (1890)  10  Sup.  Ct  481,  134  U.  S.  99, 

and  a  final  examination  for  graduation  33  L.  Ed.  825. 

after    the    expiration    thereof.      Held, 

that  a  cadet  afloat  was  still  a  member  C^ted    without    definite    application, 

of  the  academy,  and  subject  to  gradu-  U.  S.  v.  Redgrave   (1886)  6  Sup.  Ct. 

ating  examination.     Crenshaw  v.  U.  S.  444,  447,  116  U.  S.  474,  29  L.  Ed.  697. 

§  2736.  (R.  S.  §  1521.)     Promotion  on  graduation. 

When  [cadet]  midshipmen  shall  have  passed  successfully  the 
graduating  examination  at  the  Academy,  they  shall  receive  [ap- 
pointments as  midshipmen]  and  shall  take  rank  according  to  their 
proficiency  as  shown  by  the  order  of  their  merit  at  date  of  gradua- 
tion. 

Act  July  16,  1870,  c.  295,  f  12, 16  Stat.  334. 

The  word,  "cadet,"  inclosed  in  brackets,  preceding  the  word  "midshipmen" 
near  the  beginning  of  this  section,  was  superseded  by  the  change  of  designa- 
tion of  cadet  midshipmen  to  naval  cadets,  by  Act  Aug.  5,  1882,  c.  391,  § 
1,  ante,  §  2718,  and  the  change  of  the  title  naval  cadet  to  midshipman,  by 
Act  July  1.  1902,  c.  1368,  ante,  $  2719. 

The  words  '^appointments  as  midshipmen,"  also  inclosed  in  brackets  in  this 
section,  were  superseded  by  further  provisions  of  said  Act  Aug.  5,  1882,  c. 
391,  §  1,  22  Stat.  285,  for  appointments  of  naval  cadets  who  should  success- 
fully complete  the  six  years*  course,  to  fill  vacancies  in  the  lower  grades 
of  the  line  and  Engineer  Corps  of  the  Navy  and  of  the  Marine  Corps,  and 
in  case  of  a  surplus  of  graduates,  for  the  honorable  discharge  of  those  who 
should  not  receive  such  appointments,  repealing  so  much  of  R.  S.  §  1521,  as 
was  inconsistent  therewith.  These  provisions  were  superseded  to  a  great  ex- 
tent by  those  of  the  same  nature  of  Act  March  2,  1889,  c.  396,  23  Stat.  878. 
which  were  themselves  superseded  by  subsequent  provisions  that  the  course 
at  the  Academy  should  be  four  years  and  that  midshipmen  on  graduation 
should  be  commissioned  ensigns  in  the  Navy,  or  be  assigned  to  fill  vacancies 
in  the  lowest  commissioned  grades  of  the  Marine  Corps  or  Staff  Corps  of 
the  Navy,  made  by  Act  March  7,  1912,  c.  53,  and  Act  July  9,  1913,  c.  5,  post, 
H  2737,  2738. 

Said  Act  Aug.  5,  1882,  c.  391,  §  1,  22  Stat.  285,  after  providing,  in  part 
of  the  proviso  set  forth  ante,  §  2718,  that  thereafter  there  should  be  no  ap- 
pointments of  cadet  midshipmen  or  cadet  engineers  at  the  Academy,  but  that 
naval  cadets  should  be  appointed,  and  that  all  the  undergraduates  at  the  Acade- 
my should  be  designated  '*naval  cadets,"  continued  in  said  proviso  and  a 
further  proviso,  as  follows:  "and  from  those  who  successfully  complete  the 
six  years*  course,  appointments  shall  hereafter  be  made  as  it  is  necessary  to 
fill  vacancies  in  the  lower  grades  of  the  line  and  Engineer  Corps  of  the  Navy 
and  of  the  Marine  Corps:  and  provided  further,  that  no  greater  number  of 
appointments  into  these  grades  shall  be  made  each  year  than  shall  equal  the 
number  of  vacancies  which  has  occurred  in  the  same  grades  during  the  pre- 
ceding year;  such  appointments  to  be  made  from  the  graduates  of  the  year, 
at  the  conclusion  of  their  six  years'  course,  in  the  order  of  merit,  as  determined 
by  the  academic  board  of  the  Naval  Academy;  the  assignment  to  the  various 
corps  to  be  made  by  the  Secretary  of  the  Navy  upon  the  recommendation  of 
the  academic  board.  But  nothing  herein  contained  shall  reduce  the  number 
of  appointments  from  such  graduates  below  ten  in  each  year,  nor  deprive 
of  such  appointment  any  graduate  who  may  complete  the  six  years'  course  dur- 
ing the  year  eighteen  hundred  and  eighty-two.*'  These  provisions  were  super- 
seded by  those  of  Act  March  2,  1889,  c.  396,  25  Stat  878,  quoted  below. 

Said  further  proviso  of  Act  Aug.  5,  1882,  c.  391,  §  1,  22  Stat  285,  con- 
tinued as  follows: 

"And  if  there  be  a  surplus  of  graduates,  those  who  do  not  receive  such 
appointment  shall  be  given  a  certificate  of  graduation,  an  honorable  discharge, 
and  one  year's  sea-pay,  as  now  provided  by  law  for  cadet-midshipmen;  and 
so  much  of  section  fifteen  hundred  and  twenty-one  of  the  Revised  Statutes 
as  is  inconsistent  herewith  is  hereby  repealed. 

"That  any  cadet  whose  position  in  his  class  entitles  him  to  be  retained  in 
the  service  may,  upon  his  own  application,  be  honorably  discharged  at  the 
end  of  four  years*  course  at  the  Naval  Academy,  with  a  proper  certificate  of 
graduation." 

These  paragraphs  were  superseded  by  the  provisions  that  graduates  should 
be  commissioned  ensigns  in  the  Navy  or  be  assigned  to  fill  vacancies  in  the 
lowest  commissioned  grades  of  the  Marine  Corps  or  the  Staff  Corps  of  the 
Navy,  of  Act  March  7,  1912,  c.  53,  and  Act  July  9,  1913,  c.  5,  post,  §{  2737, 
2738. 

Section  1  of  Act  June  26,  1884,  c.  122,  23  Stat  60,  entitled  "An  act  to 
equalize  the  rank  of  graduates  of  the  Naval  Academy  upon  their  assignment  to 
the  various  corps,**  provided  as  follows: 
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•*From  and  after  the  passage  of  this  act  all  graduates  of  the  Naval  Academy 
who  are  assigned  to  the  line  of  the  Navy,  on  the  successfol  completion  of  the 
six  years'  course,  shall  be  commissioned  ensigns  in  the  Navy." 

This  section  also  was  superseded  by  the  provisions  mentioned  above,  for 
commissions  to  graduates,  of  Act  March  7,  1912,  c.  53,  and  Act  July  9,  1913, 
c.  5,  post,  §§  2737,  2738. 

Section  1  of  Act  March  2,  1889,  c.  396,  25  Stat.  878,  entitled  "An  act  to 
regulate  the  course  at  the  Naval  Academy,"  provided  as  follows: 

''That  the  Academic  Board  of  the  Naval  Academy  shall  on  or  before  the 
thirtieth  day  of  September  in  each  year  separate  the  first  call  of  naval  cadets 
then  commencing  their  fourth  year  into  two  divisions,  as  they  may  have 
shown  special  aptitude  for  the  duties  of  the  respective  corps,  in  the  proportion 
which  the  aggregate  number  of  vacancies  occurring  in  the  preceding  fiscal 
year  ending  on  the  thirtieth  day  of  June  in  the  lowest  grades  of  commissioned 
officers  of  the  line  of  the  Navy  and  Marine  Corps  of  the  Navy  shall  bear 
to  the  number  of  vacancies  to  be  supplied  from  the  Academy  occurring  dur- 
ing the  same  period  in  the  lowest  grade  of  commissioned  officers  of  the  En- 
gineer Corps  of  the  Navy ;  and  the  cadets  so  assigned  to  the  line  and  Marine 
Corps  division  of  the  first  class  shall  thereafter  pursue  a  course  of  study  ar- 
ranged to  fit  them  for  service  in  the  line  of  the  Navy,  and  the  cadets  so  as- 
signed to  the  Engineer  Corps  division  of  the  first  class  shall  thereafter  pursue 
a  separate  course  of  study  arranged  to  fit  them  for  service  in  the  Engineer 
Corps  of  the  Navy,  and  the  cadets  shall  thereafter,  and  until  final  gradua- 
tion, at  the  end  of  their  six  years*  course,  take  rank  by  merit  with  those  in 
the  same  division,  according  to  the  merit  marks ;  and  from  the  final  graduates 
of  the  line  and  Marine  Corps  division,  at  the  end  of  their  six  years'  course, 
appointments  shall  be  made  hereafter  as  it  shall  be  necessary  to  fill  vacancies 
in  the  lowest  grades  of  commissioned  officers  of  the  line  of  the  Navy  and 
Marine  Corps;  and  the  vacancies  in  the  lowest  grades  of  commissioned  of- 
ficers of  the  Engineer  Corps  of  the  Navy  shall  be  filled  in  like  manner  by 
appointments  from  the  final  graduates  of  the  Engineer  division  at  the  end 
of  their  six  years*  course:  Provided,  That  no  greater  number  of  appointments 
into  the  said  lowest  grades  of  commissioned  officers  shall  be  made  each  year 
than  shall  equal  the  number  of  vacancies  which  shall  have  occurred  in  the 
same  grades  during  the  fiscal  year  then  current;  such  appointments  to  be 
made  from  the  final  graduates  of  the  year,  in  the  order  of  merit  as  determined 
by  the  Academic  Board  of  the  Naval  Academy,  the  assignment  to  be  made 
by  the  Secretary  of  the  Navy  upon  the  recommendation  of  the  Academic 
Board  at  the  conclusion  of  the  fiscal  year  then  current ;  but  nothing  contained 
herein  or  in  the  naval  appropriation  act  of  August  fifth,  eighteen  hundred  and 
eighty-two,  shall  reduce  the  number  of  appointments  of  final  graduates  at 
the  end  of  their  six  years*  course  below  twelve  in  each  year  to  the  line  of 
the  Navy,  and  not  less  than  two  shall  be  appointed  annually  to  the  Engineer 
Corps  of  the  Navy,  nor  less  than  one  annually  to  the  Marine  Corps;  and  if 
the  number  of  vacancies  in  the  lowest  grades  aforesaid,  occurring  in  any  year 
shall  be  greater  than  the  number  of  final  graduates  of  that  year,  the  surplus 
vacancies  shall  be  filled  from  the  final  graduates  of  following  years,  as  they 
shall  become  available;  and  it  is  provided  that  in  addition  to  the  appoint- 
ments to  the  Engineer  Corps  of  the  Navy  hereby  authorized,  there  may  also 
be  appointed  five  Assistant  Engineers  from  the  graduates,  in  the  order  of  merit, 
of  the  Naval  Academy  of  the  class  which  finished  its  six  years'  course  in 
June  eighteen  hundred  and  eighty-six,  to  take  rank  and  receive  pay  only 
from  the  date  of  their  appointment;  and  said  Engineer  Corps  is  hereby  en- 
larged for  the  purpose  of  the  additional  appointments  hereby  authorized." 

A  subsequent  proviso  of  Act  July  26,  1894,  c.  165,  28  Stat.  124,  authorized 
the  filling  of  vacancies  in  the  grade  of  ensign  or  in  the  grade  of  assistant 
engineer  from  graduates  in  either  division,  as  follows: 

"In  order  to  fill  vacancies  that  may  exist  in  the  grade  of  ensign  in  the 
Navy  and  in  the  grade  of  assistant  engineer  in  the  Navy,  the  Secretary  of 
the  Navy  shall,  in  case  the  number  of  vacancies  in  either  of  such  grades  ex- 
ceeds the  number  of  naval  cadets  in  the  lihe  division  or  in  the  engineer  divi- 
sion of  the  class  of  naval  cadets  finally  graduated  in  the  year  eighteen  hundred 
and  ninety-four,  or  in  any  one  year  thereafter,  select  a  number  equal  to 
such  excess  from  the  final  graduates  of  said  class  in  the  engineer  division 
or  in  the  line  division,  as  the  case  may  require,  who  shall  be  reported  as 
proficient  and  be  recommended  thereto  by  the  Academic  Board,  and  such  final 
graduates  shall  be  appointed  to  fill  vacancies  in  the  grade  of  ensign  in  the 
Navy  or  in  the  grade  of  assistant  engineer  in  the  Navy,  respectively,  and 
the  naval  cadets  so  appointed  to  fill  vacancies  in  such  grades  shall  take  rank 
in  those  respective  grades  next  after  the  naval  cadets  appointed  from  the 
line  division  or  from  the  engineer  division,  as  the  case  may  be,  to  fill  vacancies 
in  those  grades,  but  among  themselves  according  to  merit  as  determined  by 
the  Academic  Board." 

All  these  provisions  were  superseded  by  the  transfer  of  the  officers  of  the 
Engineer  Corps  to  the  line  by  the  Navy  Personnel  Act  of  March  3,  1899,  c. 

(4122)  ,  T 
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413,  II  1-7,  ante,  {$  2476-2482,  and  bj  the  subsequent  provisions  that  gradu- 
ates of  the  Academy  should  be* commissioned  ensigns  or  be  assigned  to  fill 
vacancies  in  the  Marine  Corps  or  the  Staff  Corps,  of  Act  March  7,  1912,  c. 
53,  and  Act  July  9,  1913.  c.  5,  post,  §§  2737,  2738. 

A  provision  of  Act  May  30,  1908,  c.  227,  I  1,  35  Stat.  503,  that  members  of 
the  classes  of  midshipmen  graduated  in  1900  and  1907  should  be  commissioned 
as  ensigns  after  two  years'  sea  service,  as  in  the  case  of  other  graduates,  is 
omitted,  as  temporary  merely,  and  executed. 

Notes  of  Deelslonfl 

Construction.— The  words  ''final  grad-  Cited    without    definite    appiication, 

uating  examination,"   in  Act  July  16,  U.  S.  v.  Redgrave   (1886)  6  Sup.  Ct. 

1862,  c.  183,  §  11,  and  "graduating  ex-  444,  447,  116  U.  S.  474,  29  L.  Ed.  697; 

amination,"  in  this  section,  signify  that  Same  v.  Stahl  (1894)  14  Sup.  Ct  347, 

examination  which,  under  the  regula-  348,  151   U.   S.  366,   38  L.   Ed.   194; 

tions    of    the    Naval    Academy,    takes  Quackenbush  v.  U.  S.   (1900)  20  Sup. 

place  after  the  prescribed  term  of  sea  Ct  530,  533,  177  U.  S.  20,  44  L.  Ed. 

service  has  been  performed.    (1877)  15  654. 
Op.  Atty.  Gen.  637. 

§  2737.  (Act  March  7,  1912,  c.  53.)     Academic  course ;  promotion 
on  graduation. 
That  the  course  at  the  Naval  Academy  shall  be  four  years,  and 
midshipmen    on    graduation    shall    be    commissioned    ensigns.      (37 
Stat.  73.) 

This  act  was  entitled  "An  act  authorizing  that  commission  of  ensign  be 
given  midshipmen  upon  graduation  from  the  Naval  Academy." 

Provisos  were  annexed  to  this  act,  relating  to  promotion  of  midshipmen 
who  were  then  performing  their  two  years*  service  at  sea,  and  of  midshipmen 
graduated  in  1909  who  had  completed  two  years'  service,  as  follows: 

**Provided,  That  midshipmen  now  performing  two  years'  service  at  sea  in 
accordance  with  existing  law  shall  be  commissioned  forthwith  as  ensigns  from 
the  date  of  the  passage  of  this  Act:  And  provided,  That  those  midshipmen  of 
the  class  which  was  graduated  in  nineteen  hundred  and  nine,  who  have  com- 
pleted two  years*  service  afloat,  and  who  are  due  for  promotion,  shall  be  com- 
missioned ensigns  to  take  rank  with  the  other  members  of  their  class,  accord- 
ing to  their  standing  as  determined  by  their  final  multiples,  respectively,  for 
the  six  years'  course,  from  the  fifth  day  of  June,  nineteen  hundred  and  eleven, 
the  date  of  rank  to  which  they  were  entitled  prior  to  the  passage  of  this  Act: 
And  provided  further.  That  no  back  pay  or  allowances  shall  result  by  reason 
of  the  passage  of  this  Act" 

These  provisos  were  temporary  merely,  and  have  been  executed. 

This  act  supersedes  the  previous  provision  that  the  academic  course  should 
be  six  years,  of  R.  S.  f  1520,  ante,  §  2735,  and  the  provision  that  graduates 
should  receive  appointments  as  midshipmen,  of  R.  S.  §  1521,  ante,  {  2736. 

See  notes  to  said  R.  S.  §  1521,  ante,  §  2736. 

A  subsequent  provision,  that  graduates  shall  be  commissioned  ensigns,  or 
may  be  assigned  to  vacancies  in  the  lowest  commissioned  grades  of  the  Marine 
Corps  or  staff  corps,  of  Act  July  9,  1913,  c.  5,  is  set  forth  post,  {  2738. 

§  2738.  (Act  July  9,  1913,  c.  5.)     Promotion  on  graduation. 

Midshipmen  on  graduation  shall  be  commissioned  ensigns  in  the 
Navy,  or  may  be  assigned  by  the  Secretary  of  the  Navy  to  fill  va- 
cancies in  the  lowest  commissioned  grades  of  the  Marine  Corps  or 
Staff  Corps  of  the  Navy.    (38  Stat.  103.) 

This  was  a  proviso  annexed  to  an  act  providing  for  an  increase  in  the  num- 
ber of  midshipmen  after  June  30,  1913,  until  June  30,  1919,  cited  above. 
Said  preceding  provision  of  the  act  is  set  forth  ante,  i  2723. 

Notes  of  Beolsions 

Constmotloii  and  application  of  prior  Act  Aug.  5,  1882  (22  Stat.  385),  di- 

aets^— The  final  examination  referred  to  recting  the  discharge  of  the  naval  ca- 

by  Act  July  16,  1862  (12  Stat  583),  dets,   if  they  are  not  required  to  fill 

which  provides  that  midshipmen  pass-  vacancies,  is  constitutional    A  cadet  so 

ing  such  examination  shall  be  commis-  discharged    by    the    Secretary    of    the 

sioned  ensigns,  is  not  the  final  academic  Navy  is  no  longer  in  the  service.    Har- 

examination  of  the  Naval  Academy,  but  mon  v.  U.   S.   (1888)  23  Ct  CL  406; 

the  last  examination  referred  to  in  the  Crenshaw  v.  Same  (1889)  24  Ct.  CI.  57. 

regulations  subsisting  at  the  time  when  A  naval  cadet  discharged  under  an 

the  act  was  passed.    Benjamin  y.  U.  S.  erroneous  interpretation  of  Act  Aug.  5, 

(1874)  10  Ct  CL  474.  1882  (22  Stat  285),  cannot  recover  a 
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salary  of  an  office  to  which  he  might  affirmed.      (1879)    16   Op.   Atty.   Gen. 

and     should     have     been     appointed.  296. 

Grambs  v.  U.  S.  (1888)  23  Gt  GI.  420.  Members  of  the  graduating  class  at 

Under  Act  July  16,  1862,  c  183,  i  11,  the  Naval  Academy,  who  were  physi- 
students  or  midshipmen  at  the  Naval  cally  disqualified  for  naval  service  and 
Academy  are  not  entitled  to  be  com-  placed  among  the  ''surplus  graduates/' 
missioned  ensigns  until  they  have  per-  are  each  entitled  under  Act  Aug.  5, 
formed  the  term  of  duty  on  shipboard  1882  (22  Stot  285),  and  Act  March  2, 
prescribed  by  regulation  of  the  depart-  1889  (25  Stat  878),  to  a  certificate  of 
ment,  upon  the  completion  of  their  aca-  graduation,  an  honorable  discharge,  and 
demic  studies,  and  passed  their  final  one  year's  pay,  and  there  is  no  author- 
examination  on  practical  navigation  and  ity  for  stating  in  such  certificate  the 
seamanship.  (1865)  11  Op.  Atty.  (Sen.  physical  disqualification  of  the  gradu- 
158.  ate.    (1889)  19  Op.  Atty.  Gen.  35a 

Assignments  of  relative  rank,  as  be-  Vacancies  in  the  engineer  corps  can- 

tween  members  of  the  same  class,  has-  not  be  filled  by  graduates  of  the  line 

ed  upon  the  results  of  such  examina-  and  marine  corps  division  at  Annapo* 

tion,    are    in    conformity    with    law.  lis,  or  vice  versa.    (1893)  20  Op.  Atty. 

(1877)  15  Op.  Atty.  Gen.  637.  Gen.  615. 

The  construction  given  Act  July  15,  No  appointments  can  be  made  under 
1870,  c  295,  at  the  Naval  Academy,  Act  March  2,  1889  (25  Stot  878),  ei- 
viz.,  that  midshipmen,  although  gradu-  ther  to  the  line  or  marine  corps,  or  to 
ates,  were  nevertheless  not  entirely  the  engineer  corps,  except  from  gradu- 
emancipated  from  probationary  study,  ates  of  the  cadet  division  whose  studies 
but  that,  after  graduation,  they  were  are  directed  to  such  appointments,  re- 
still  (as  theretofore)  to  be  students  at  spectively.    Id. 

sea,  and  that  while  so  students  at  sea  In  case  of  more  vacancies  than  can 

a  provisional  relative  rank  was  assign-  be  filled  in  this  manner,  no  appointment 

ed  them  by  the  stotute,  but  it  was  not  can  be  made  during  the  year  in  which 

intended  by  such  legislation  to  abolish  the   deficiency   occurs.     Act  March   2, 

the  old  discipline  by  which  a  final  grad-  1889    (25   Stot   878),   authorizes   ap- 

uating  examination  was  to  have  effect  pointmento  from  final  graduates  only, 

upon    the    relative    rank    which    they  Id. 
should  have  after  emancipation,  is  re- 

(R.  S.  §§  1522-1525.    Superseded.) 

These  sections  provided  for  the  education  at  the  Academy  of  cadet  engineers. 

R.  S.  i  1522,  authorized  the  Secretory  of  the  Navy  to  make  provision  for  the 
education,  as  naval  constructors  or  steam  engineers,  of  such  midshipmen  and 
others  as  might  show  a  peculiar  aptitude  therefor,  and,  for  such  purpose, 
to  form  a  separate  class  at  the  academy,  to  be  styled  cadet  engineers. 

R.  S.  §  1523,  repealed  in  part  and  altered  by  Act  June  22,  1874,  c.  392,  §  3, 
18  Stot  192,  prescribed  the  number,  qualifications,  and  manner  of  appoint- 
ment of  the  cadet  engineers. 

R.  S.  §  1524,  and  Act  Feb.  24,  1874,  c  35,  i  2,  18  Stat  17,  provided  that 
the  course  for  cadet  engineers  should  be  four  years,  including  two  years  of 
service  on  naval  steamers. 

R.  S.  §  1525,  provided  for  periodical  examinations  of  cadet  engineers,  and 
for  their  dismissal  if  found  deficient,  or  for  misconduct 

All  these  sections  were  superseded  by  provisions  of  Act  Aug.  5,  1882,  c 
391,  I  1,  22  Stat  285.  and  Act  March  2,  1889,  c.  396,  §  1,  25  Stot  878, 
and  by  the  transfer  of  the  officers  of  the  Engineer  Oorps  to  the  line  by  the 
Navy  Personnel  Act  of  March  3,  1899,  c.  413,  {$  1-7,  ante,  ff  2476-2482. 

See  notes  to  R.  S.  §  1512,  ante,  i  2716,  and  to  R.  S.  i  1521,  ante.  §  2736. 

§  2739.  (R.  S.  §  1526.)     Studies  not  to  be  pursued  on  Sunday. 

The  Secretary  of  the  Navy  shall  arrange  the  course  of  studies  and 
the  order  of  recitations  at  the  Naval  Academy  so  that  the  students 
in  said  institution  shall  not  be  required  to  pursue  their  studies  on 
Sunday. 

Act  July  15,  1870.  c  294,  |  21,  16  Stat.  319. 

The  nature  and  effects  of  alcoholic  drinks  and  narcotics  were  required  to  be 
studied  in  the  Naval  Academy,  as  well  as  in  the  Military  Academy  and  in 
the  public  schools  in  the  Territories,  the  District  of  Columbia,  etc,  by  Act 
May  20,  1886,  c.  362,  H  9379-9381. 

§  2740.  (Act  Aug.  5,  1882,  c.  391,  §  1.)     Special  course  of  study. 

The  Secretary  of  the  Navy  may  prescribe  a  special  course  of 
study  and  training  at  home  or  abroad  for  any  naval  cadet.  (22 
Stat.  285.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year 
1883,  cited  above. 
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§  2741.  (Act  March  2,  1895,  c.  186.)  General  courts-martial  for 
midshipman. 
The  Secretary  of  the  Navy  shall  have  power  to  convene  gen- 
eral courts-martial  for  the  trial  of  [naval  cadets],  subject  to  the 
same  limitations  and  conditions  now  existing  as  to  other  general 
courts-martial,  and  to  approve  the  proceedings  and  execute  the 
sentences  of  such  courts,  except  the  sentences  of  suspension  and 
dismissal,  which,  after  having  been  approved  by  the  Superintend- 
ent, shall  not  be  carried  into  effect  until  confirmed  by  the  Presi- 
dent.   (28  Stat.  838.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1896, 
cited  above. 

The  words  "naval  cadets,"  inclosed  in  brackets  in  this  section,  were  super- 
seded by  the  change  of  the  title  naval  cadet  to  midshipman,  by  a  provision 
of  Act  July  1,  1902,  c.  1368,  ante,  |  2719. 

Notes  of  Deolsioiui 

Repeal  of  prior  aot^— This  act  did  not  confirmed  in  March,  1868,  to  be  ensign, 

repeal  the  act  to  prevent  hazing.    Mel-  the  promotion  being  made  "subject  to 

vin  V.  U.  S.  (1910)  45  Ct.  CI.  213.  examination.'*     In   July,    1868,   having 

Dismissal   of   midship men^This   act  "«^®^  ?««*^  examined,  he  was  tried  by 

is  not  mandatory,  and  does  not  prevent  *  ^*^^*^  court-martial  as  a  midshipman 

the  President  from  dismissing  midship-  and   sentenced  to   disndssal   from   the 

men    without    trial    by    court-martial.  «f ''^<^«-  J^^^^  ^«^»  '^^f  •  ^}^  '''^'^'^' 

Weller  v.  U.  S.  (1906)  41  Ct  CL  324.  stances,  he  was  properly  tried  as  a  mid- 

The  provisions  of  article  36  of  the  "^ipman.      (1880)    16  Op.   Atty.   Gen. 

articles  for  the  government  of  the  navy  "^* 

(R.  S.  i  1024,  ante,  i  1690)  do  not  ex-  Reinstatements— The  Secretary  of  the 

tend  to  cadets  at  the  Naval  Academy.  Navy  has  no  authority  to  reinstate  to 

They    may    accordingly    be    dismissed  the     Naval    Academy    a    midshipman 

from  the  Academy  and  from  the  naval  whose  appointment  has  been  revoked 

service  for  misconduct  without  trial  by  because   of  accumulated   demerits   and 

court-martial.      (1877)    15    Op.    Atty.  the  revocation  thereof  duly  promulgat- 

Gen.  635.  ed.     (1906)  25  Op.  Atty.  Gen.  579. 

A   midshipman    was   nominated   and 

§  2742.  (Act  June  23,  1874,  c.  453.)  Hazing;  trial  by  court-mar- 
tial; punishment. 
In  all  cases  when  it  shall  come  to  the  knowledge  of  the  superin- 
tendent of  the  Naval  Academy,  at  Annapolis,  that  any  [cadet-mid- 
shipman or  cadet-engineer]  has  been  guilty  of  the  offense  common- 
ly known  as  hazing,  it  shall  be  the  duty  of  said  superintendent  to 
order  a  court-martial,  composed  of  not  less  than  three  commis- 
sioned officers,  who  shall  minutely  examine  into  all  the  facts  and 
circumstances  of  the  case  and  make  a  finding  thereon;  and  any 
[cadet-midshipman  or  cadet-engineer]  found  guilty  of  said  offense 
by  said  court  shall,  upon  recommendation  of  said  court  be  dis- 
missed ;  and  such  finding,  when  approved  by  said  superintendent, 
shall  be  final ;  and  the  [cadet]  so  dismissed  from  said  Naval  Acade- 
my shall  be  forever  ineligible  to  re-appointment  to  said  Naval 
Academy.    (18  Stat.  203.) 

This  was  an  act  entitled  "An  act  to  prevent  hazing  at  the  Naval  Academy." 

The  words  "cadet-midshipman  or  cadet-engineer,"  indosed  in  brackets  where 
they  occur  twice  in  this  section,  and  the  word  "cadet,"  also  inclosed  in  brackets 
in  the  last  clause  of  the  section,  were  superseded  by  the  change  of  the  designa- 
tion of  cadet  midshipmen  or  cadet  engineers  to  naval  cadets,  by  provisions  of 
Act  Aug.  5,  1882,  c.  391,  §  1,  ante,  g  2718,  and  the  subsequent  change  of 
the  title  naval  cadet  to  midshipman  by  a  provision  of  Act  July  1,  1902,  c. 
1368,  §  2719. 

The  making  of  rules  to  prevent  hazing  at  the  Academy,  and  the  expulsion  of 
any  cadet  found  guilty  of  participating,  etc.,  therein,  were  required  by  a  pro- 
vision of  Act  March  3,  1903,  c  1010,  post,  i  2743. 

So  much  of  this  act  and  of  said  Act  March  3,  1903,  c.  1010,  as  required 
the  convening  of  a  court-martial  in  all  cases  of  hazing,  and  declared  the 
finding  of  such  a  court-martial,  when  approved  by  the  superintendent,  final, 
and  directed  that  a  midshipman  found  guilty  by  such  ooart-martial  be  sum- 
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marily  dismissed  from  the  Academy,  was  repealed  by  Act  April  9,  1906,  c. 
1370,  §  3,  and  other  provisions  relating  to  the  offense  of  hazing  and  the  punish- 
ment thereof  were  made  by  said  act,  post,  §{  2744-2748. 

Notes  of  Deoisionfl 

Repeal  by  subsequent  actw— This  act  wise  maltreating  a  naval  cadet  of  the 

was  not  repealed  by  Act  March  2,  1895.  fourth  class,  held,  that  these  facts.  In 

Melvin  v.  U.  S.  (1910)  46  Ct.  01.  213.  conjunction  with   other  circumstances. 

Construction    in    generai— Act   June  Present  a  case  containing  aU   that  is 

23,  1874.  c.  453,  to  prevent  baring  at  essential  to  constitute   the   offense   of 

the  Naval  Academy,   was  designed   to  ^^f^«  within  the  meaning  of  the  stot- 

cut  off  from  a  cadet  found  guUty  of  ".*«»  ^^\u^^^^  ^^f  .'*?"''S-/ll'Lx^'\Ti''' 

the  offense,  should  the  finding  of  the  ^^^  ^^  the  complamt     (1886)  18  Op. 

court-martial  be  approved  by  the  su-  U?/         '  o7(5.             ^       ,    ^.       t.t      i 

perintendent,   all  chance  of  reinstate-  Where    a    cadet   entered    the    Naval 

ment  or  reappointment     (1876)  15  Op.  Academy  and  be^me  a  member  of  the 

Atty.  Gen.  80.  fourth  class  m  1885,  and  also  remained 

To  constitute  the  offense  of  "baring"  *  member  of  the  same  dass  in  1886, 
at  the  Naval  Academy  it  is  essential  }}«  ]«  ^^  the  latter  period  as  much  an 
that  the  victim  should  be  a  new  cadet  'older  cadet  within  the  definition  of 
of  the  fourth  class.  Hence,  unless  the  "*«  offense  of  hazmg  as  a  cadet  who, 
charge  against  the  accused  aUeges  that  ^^«^°K  .  ^^^^f^LJ'}^  Academy  at  the 
the  victim  was  a  new  cadet  of  the  s*™^  **™«  (1885),  has  since  been  ad- 
fourth  class,  a  court-martial  organ-  vanced  to  a  higher  dass,  and  (equally 
ised  under  the  statute  would  have  no  ^^h  the  latter)  is  capable  of  commit- 
jurisdiction  over  it.  An  allegation  that  ^8^  that  offense.  (1886)  18  Op.  Atty. 
the  victim  was  a  candidate  for  appoint-  Gen.  507. 

ment  or  admission  to  the  Academy  is  The  statutes  on  the  subject  of  haring 

insufficient     (1885)  18  Op.  Atty.  Gen.  do  not  confer  upon  the  superintendent 

292.  of  the  Naval  Academy,  or  the  Secre- 

Where  the  record  of  the  proceedings  tary  of  the  Navy,  or  upon  both  con- 

of  a  court-martial  in  the  case  of  a  naval  jointly,   the   power  summarily   to   dis- 

cadet  of  the  second  class,  who  was  tried  miss  from  the  Academy  ^Without  trial  by 

for  the  offense  of  haring  showed  that  court-martial,  a  midshipman  guilty  of 

the  acts  complained  of  were  pulling  the  that  offense.     (1905)  25  Op.  Atty.  Gen. 

nose,  striking  at,  striking,  and  other-  543. 

§  2743.  (Act  March  3,  1903,  c.  1010.)  Hazing;  rules  to  prevent; 
punishment. 
The  Superintendent  of  the  Naval  Academy  shall  make  such  rules, 
to  be  approved  by  the  Secretary  of  the  Navy,  as  will  effectually 
prevent  the  practice  of  hazing;  and  any  cadet  found  guilty  of  par- 
ticipating in  or  encouraging  or  countenancing  such  practice  shall 
be  summarily  expelled  from  the  Academy,  and  shall  not  thereafter 
be  reappointed  to  the  Corps  of  Cadets  or  be  eligible  for  appoint- 
ment as  a  commissioned  officer  in  the  Army  or  Navy  or  Marine 
Corps  until  two  years  after  the  graduation  of  the  class  of  which  he 
was  a  member.    (32  Stat.  1198.) 

This  was  a  proviso  annexed  to  provisions  for  nominations  of  candidates  and 
appointments  of  midshipmen  to  fill  vacancies  in  the  Academy,  in  the  naval 
appropriation  act  for  the  fiscal  year  1904,  cited  above. 

This  provision  was  repealed,  in  part,  in  connection  with  provisions  of  Act 
June  23,  1874,  c  453,  ante,  {  2742,  by  Act  April  9.  1906,  c  1370,  {  3,  post, 
§  2746. 

See  notes  to  said  Act  June  23,  1874,  c  453,  ante,  §  2742. 

Notes  of  Beoiflloiui 

Definition  by  rules.— Hazing  need  not 
be  defined  by  rules  under  the  statute. 
Melvin  V.  U.  S.  (1910)  45  Ct  CL  213. 

§  2744.  (Act  April  9,  1906,  c.  1370,  §  1.)     Dismissal  of  midshipmen; 
report  by  Superintendent  of  Academy  to  Secretary  of  the  Na- 
vy; procedure  thereon;  board  of  inquiry. 
It  shall  be  the  duty  of  the  Superintendent  of  the  United  States 
Naval  Academy,  whenever  he  shall  believe  the  continued  pres- 
ence of  any  midshipman  at  the  said  academy  to  be  contrary  to 
the  best  interests  of  the  service,  to  report  in  writing  such  fact,  with 
a  full  statement  of  the  facts  upon  which  are  based  his  reasons  for 
(4126) 
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such  belief,  to  the  Secretary  of  the  Navy,  who,  if  after  due  consideration 
of  the  said  report  he  shall  deem  the  superintendent's  said  belief  reason- 
able and  well  founded,  shall  cause  a  copy  of  the  said  report  to  be  served 
upon  the  said  midshipman  and  require  the  sjtid  midshipman  to  show 
cause,  in  writing  and  within  such  time  as  the  said  Secretary  shall  deem 
reasonable,  why  he  should  not  be  dismissed  from  the  said  academy; 
and  after  due  consideration  of  any  cause  so  shown  the  said  Secretary 
may,  in  his  discretion,  but  with  the  written  approval  of  the  President, 
dismiss  such  midshipman  from  the  said  academy.  And  the  truth  of  any 
issue  of  fact  so  raised,  except  upon  the  record  of  demerit,  shall  be 
determined  by  a  board  of  inquiry  convened  by  the  Secretary  of  the  Na- 
vy under  the  rules  and  regulations  for  the  government  of  the  Navy. 
(34  Stat.  104.) 

This  section  and  the  four  sections  next  following  were  part  of  an  act  en- 
titled *'An  act  granting  authority  to  the  Secretary  of  the  Navy,  in  his  discre- 
tion, to  dismiss  midshipmen  from  the  United  States  Naval  Academy  and  regu- 
lating the  procedure  and  punishment  in  trials  for  hazing  at  the  said  Academy." 
Reports  to  the  Superintendent  of  the  Academy  of  violations  of  the  provi- 
sions of  this  act  or  of  the  regulations  of  the  Academy  were  required  to  be 
made  by  the  professors,  officers,  etc.,  at  the  Academy,  by  section  5  of  the 
act,  post,  §  2748. 

Section  6  of  the  act,  providing  for  the  time  of  its  taking  effect,  and  its 
operation  as  to  offenses  previously  committed,  is  omitted,  as  temporary  merely. 

Notes  of  DoolBioiu 

Reinstatement   after   diamiasalw— The  Opinion  of  Attorney  General  Miller  of 

Secretary  of  the  Navy  has  no  authority  July  8,  1889  (19  Op.  Atty.  Gen.  351), 

to  reinstate  to  the  Naval  Academy  a  holding  that  the  resignation  of  a  naval 

midshipman    whose    appointment    has  cadet  could  not  be  recalled  except  by 

been  revoked   because   of  accumulated  reappointment,  confirmed,  and  extend- 

demerits    and    the    revocation    thereof  ed  to  the  case  of  a  dismissal  for  mis- 

duly  promulgated.    (1906)  25  Op.  Atty.  conduct    Id. 
Gen.  579. 

§  2745.  (Act  April  9,  1906,  c.  1370,  §  2.)  Hazing;  repeal  in  part 
of  previous  acts ;  procedure  against  and  punishment  as  offense 
against  discipline  and  for  violation  of  rules;  punishment  for 
single  act. 
So  much  of  the  Acts  approved  June  twenty-third,  eighteen  hun- 
dred and  seventy-four,  and  March  third,  nineteen  hundred  and 
three,  as  requires  the  Superintendent  of  the  United  States  Naval 
Academy  to  convene  a  court-martial  in  all  cases  when  it  shall  come  to 
the  knowledge  of  the  said  superintendent  that  any  midshipman  has  been 
guilty  of  the  offense  commonly  known  as  "hazing,"  and  declares  the 
finding  of  a  court-martial  so  convened,  when  approved  by  the  said 
superintendent,  final,  and  directs  that  any  midshipman  found  guilty 
by  such  court-martial  shall  be  summarily  dismissed  from  the  said 
academy,  and  also  all  other  Acts  or  parts  of  Acts  inconsistent  with 
the  present  Act  are  hereby  repealed,  and  that  the  offense  kno^n  as 
"hazing"  may  hereafter  be  proceeded  against,  dealt  with,  and  pun- 
ished as  offenses  against  good  order  and  discipline  and  for  violation 
and  breaches  of  the  rules'  of  said  academy.  But  no  midshipman  shall 
be  dismissed  for  a  single  act  of  hazing  except  under  the  provisions  of 
section  three  of  this  Act.    (34  Stat.  104.) 

See  notes  to  preceding  section  of  this  act,  ante,  §  2744. 
The  provisions  of  Act  June  23,  1874,  c.  453,  and  Act  March  3,  1903,  c. 
1010,  mentioned  in  and  in  part  repealed  by  this  section,  are  set  forth  ante, 
|§  2741,  2742. 

Section  8  of  this  act,  mentioned  in  the  last  clause  of  this  section,  is  set 
forth  post,  S  2746. 

§  2746.  (Act  April  9,  1906,  c  1370,  §  3.)     Hazing;  trial  by  court- 
martial;  punishment. 
The  Superintendent  of  the  United  States  Naval  Academy  may, 
in  his  discretion  and  with  the  approval  of  the  Secretary  of  the  Navy, 
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cause  any  midshipman  in  the  said  academy  to  be  tried  by  court- 
martial  for  the  offense  of  hazing,  as  provided  by  the  Act  approved 
June  twenty-third,  eighteen  hundred  and  seventy-four,  and  such  court- 
martial,  upon  conviction,  may  sentence  such  midshipman  to  any  pun- 
ishment authorized  by  the  said  Act  or  by  the  Act  approved  March 
third,  nineteen  hundred  and  three,  or  authorized  for  any  violation  or 
breach  of  the  rules  of  the  said  academy  by  the  said  rules,  or,  in  cases 
of  brutal  or  cruel  hazing  may,  in  addition  to  dismissal,  sentence  such 
midshipman  to  imprisonment  for  a  period  not  exceeding  one  year: 
Provided,  That  such  midshipman  shall  not  be  confined  in  a  military  or 
naval  prison  or  elsewhere  with  men  who  have  been  convicted  of  crimes 
or  misdemeanors;  and  such  finding  and  sentence  shall  be  subject  to 
review  by  the  convening  authority  and  by  the  Secretary  of  the  Navy, 
as  in  the  cases  of  other  courts-martial.  (34  Stat.  104.) 
See  notes  to  sections  1  and  2  of  this  act,  ante,  §i  2744,  2749. 

§  2747.  (Act  April  9,  1906,  c.  1370,  §  4.)  Offense  of  hazing  defined. 
The  offense  of  "hazing,"  as  mentioned  in  this  Act,  shall  consist 
of  any  unauthofized  assumption  of  authority  by  one  midshipman 
over  another  midshipman  whereby  the  last-mentioned  midshipman 
shall  or  may  suffer  or  be  exposed  to  suffer  any  cruelty,  indignity,  hu- 
miliation, hardship,  or  oppression,  or  the  deprivation  or  abridgment 
of  any  right,  privilege,  or  advantage  to  which  he  shall  be  legally  en- 
titled.   (34  Stat.  105.) 

See  note  to  section  1  of  this  act,  ante,  S  2744. 

§  2748.  (Act  April  9,  1906,  c.  1370,  §  5.)  Duty  of  professors,  offi- 
cers,  etc.,  to  report  violations  of  act  or  of  regulations ;  punish- 
ment for  neglect  of  duty  to  make  report. 
It  shall  be  the  duty  of  every  professor,  assistant  professor,  aca- 
demic officer,  or  any  cadet  officer  or  cadet  petty  officer,  or  instruc- 
tor, as  well  as  every  other  officer  stationed  at  the  United  States 
Naval  Academy,  to  promptly  report  to  the  superintendent  thereof  any 
fact  which  comes  to  his  attention  tending  to  indicate  any  violation  by 
a  midshipman  or  midshipmen  of  any  of  the  provisions  of  this  Act  or 
any  violation  of  the  regulations  of  the  said  academy.  Any  naval  officer 
attached  to  the  academy  who  shall  fail  to  make  such  report  as  provided 
in  this  section  shall  be-  tried  by  court-martial  for  neglect  of  duty  and 
if  convicted  he  shall  be  dismissed  from  the  service.  Any  civilian  in- 
structor attached  to  the  academy  who  shall  fail  to  make  such  report 
as  provided  in  this  section  shall  be  dismissed  by  the  superintendent  of 
the  academy  upon  the  approval  of  the  Secretary  of  the  Navy.  (34 
Stat.  105.) 

See  note  to  section  1  of  this  act,  ante,  §  2744. 

§  2748a.  (Act  Aug.  29,  1916,  c.  417.)     Secretary  of  Navy  author- 
ized to  employ  professors  and  instructors  at  Naval  Academy  in 
his  discretion;   compensation. 
The  Secretary  of  the  Navy  is  authorized  to  employ  at  the  Naval 
Academy  such  number  of  professors  and  instructors,  including  one 
professor  as  librarian,  as,  in  his  opinion,  may  be  necessary  for  the 
proper  instruction  of  the  midshipmen ;  and  that  professors  and  in- 
structors so  employed  shall  receive  such  compensation  for  their 
services  as  may  be  prescribed  by  the  Secretary  of  the  Navy :   Pro- 
vided further.  That  the  total  amount  so  paid  shall  not  exceed  $175,- 
000  annually:    And  provided  further.  That  the  Secretary  of  the 
Navy  shall  report  to  Congress  each  year  the  number  of  professors 
and  instructors  so  employed  and  the  amount  of  compensation  pre- 
scribed for  each.    (39  Stat.) 
From  naval  appropriation  actt 

(4128)  ^  , 
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§  2749,  (R.  S.  §  1527.)    Store-keeper  at  the  Academy. 

The  store-keeper  at  the  Naval  Academy  shall  be  detailed  from  the 
Paymaster's  Corps,  and  shall  have  authority,  with  the  approval  of 
the  Secretary  of  the  Navy,  to  procure  clothing  and  other  necessaries 
for  the  midshipmen  and  cadet  engineers  in  the  same  manner  as  sup- 
plies are  furnished  to  the  Navy,  to  be  issued  under  such  regulations 
as  may  be  prescribed  by  the  Secretary  of  the  Navy. 
Act  March  2^  1867,  c  174,  f  4,  14  Stat  616, 

Provigions  relating  to  returns  of  property  by  and  accounts  of  the  atore- 
keeper,  authorized  by  this  section,  were  made  by  Act  May  18,  1908,  c.  166, 
post,  §§  2750,  2751. 

§  2750.  (Act  May  13,  1908,  c  166.)  Storekeeper  at  the  Academy; 
returns  of  property. 
Hereafter  the  storekeeper  at  the  Naval  Academy,  authorized  by 
section  fifteen  hundr.ed  and  twenty-seven  of  the  Revised  Statutes, 
shall  render  quarterly  returns  of  property  to  the  Chief  of  the  Bu- 
reau of  Supplies  and  Accounts,  under  such  regulations  as  the  Sec- 
retary ot  the  Navy  may  prescribe.     (35  Stat.  153.) 

This  was  a  proviso  annexed  to  a  provision  for  closing  and  balancing  a  mid- 
shipman*? store  fund  at  the  Academy,  in  the  naval  appropriation  act  foi  the 
fiscal  year  1900,  cited  above. 

R.  S.  S  1527,  mentioned  in  this  proviso,  as  authorizing  the  storekeeper  at 
the  Academy,  is  set  forth  ante,  §  2749. 

A  provision  immediately  following  this  proviso,  requiring  a  report  annually 
of  receipts  and  expenditures  by  the  Chief  of  the  Bureau  of  Supplies  and  Ac- 
counts, is  set  forth  ante,  S  027. 

A  further  proviso,  relating  to  inspection  of  the  storekeeper's  accounts,  is 
set  forth  post,  (  2751. 

§  2751.  (Act  May  13,  1908,  c.  166.)     Storekeeper  at  the  Academy; 
inspection  of  accounts. 

An  inspection  of  the  storekeeper's  accounts  shall  be  made  quar- 
terly by  the  general  inspector  of  the  Pay  Corps,  with  such  recom- 
mendation as  he  may  deem  necessary,  to  the  Chief  of  the  Bureau 
of  Supplies  and  Accounts.    (35  Stat.  153.) 

This  was  a  proviso  annexed  to  requirements  of  returns  of  property  by  the 
storekeeper  and  reports  of  receipts  and  expenditures,  of  the  naval  appropria- 
tion act  for  the  fiscal  year  1909,  cited  above. 

§  2752.  (R.  S.  §  1528.)  Professors  of  ethics,  Spanish,  and  drawing. 
*  Three  professors  of  mathematics  shall  be  assigned  to  duty  at  the 
Naval  Academy,  one  as  professor  of  ethics  and  English  studies,  one 
as  professor  of  the  Spanish  language,  and  one  as  professor  of  draw- 
ing. 

Act  May  21,  1864,  c  93,  f  3,  13  Stat  85. 
See  S  2748a,  ante. 

The  provision  for  the  pay  of  professors  and  instructors  for  the  fiscal  year 
1917  by  Act  Aug.  29,  1916,  c  417,  39  Stat,  was  accompanied  by  a  proviso 
as  follows: 

"No  part  of  any  sum  in  this  Act  appropriated  shall  be  expended  in  the 
pay  or  allowances  of  any  commissioned  officer  of  the  Navy  detailed  for  duty 
as  an  instructor  at  the  United  States  Naval  Academy  to  perform  duties  which 
were  performed  by  civilian  instructors  on  January  first,  nineteen  hundred  and 
thirteen." 

Assistant  professors  at  the  Academy,  who  served  as  such  for  five  years,  were 
to  have  the  title  and  pay  of  a  professor,  by  provisions  of  Act  March  2,  1895, 
c.  186,  and  Act  March  3,  1897,  c.  386,  post,  §§  2753,  2754. 

Such  assistant  professors  are  designated  "instructors"  in  later  appropria- 
tion acts 

Notes  of  Decisions 

See,  also,  notes  under  §  2546,  ante.  sioned  as  "professors  of  mathematics,** 

Commission      of      prof essors. -— The  under   this   section,   after  passing  the 

heads  of  the  departments  of  ethics  and  examinations  required  by  Act  Jan.  20, 

English  studies,  of  Spanish  and  other  1881   (21  Stat  317).     (1881)   17  Op. 

modern  languages,  and  of  drawing  at  Atty.  Gen.  103. 

the  Naval  Academy  should  be  commis* 
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§  2753.  (Act  March  2,  1895,  c.  186.)  Assistant  professors;  title 
and  pay. 

Any  assistant  professor  at  the  Naval  Academy  who  served  as 
such  for  five  years  shall  have  the  title  and  pay  of  a  professor.  (28 
Stat.  837.) 

This  was  a  provision  accompanying  an  appropriation  for  pay  of  professors 
and  others  in  the  naval  appropriation  act  for  the  fiscal  year  1896,  cited 
above. 

The  same  rate  of  compensation  was  continued  thereafter  by  a  provision  ot 
Act  March  3,  1897,  c  386,  post,  |  2754. 
See  §  2748a,  ante. 

§  2754.  (Act  March  3,  1897,  c.  386.)     Assistant  professors;    pay. 

That  the  proper  pay  officer  of  the  Navy  be,  and  is  hereby,  au- 
thorized to  pay  the  professors  at  the  Naval  Academy,  whose  com- 
pensation was  affected  by  the  Act  making  appropriations  for  the 
naval  service  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hun- 
dred and  ninety-six,  approved  March  second,  eighteen  hundred  and 
ninety-five,  at  the  rate  of  compensation  fixed  by  that  Act  from  July 
first,  eighteen  hundred  and  ninety-six.    (29  Stat.  661.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  professors  and 
others  in  the  naval  appropriation  act  for  the  fiscal  year  1898,  cited  above. 

The  provision  of  Act  March  2,  1895,  c  186,  mentioned  in  this  act  is  set 
forth  ante,  S  2753. 

The  library  of  the  Academy  was  constitnted  a  designated  depository  of 
Government  publications,  and  one  copy  of  said  publications  was  to  be  sup- 
plied to  the  library,  by  the  Printing  and  Binding  Ace  ot  Jan.  12,  1895,  c 
28,  §  98,  post,  f  7179. 

§  2755.     (Superseded.) 

This  was  a  paragraph  from  the  naval  appropriation  act  for  the  fiscal  year 
1880  (Act  Feb.  14,  1879,  c.  68),  providing  for  the  appointment  of  a  Board  of 
Visitors  for  the  Naval  Academy  to  attend  the  annual  examination.  It  is  super- 
seded by  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1917, 
approved  August  29,  1916,  post,  S  2756a. 

§  2756.  (Act  March  4,  1913,  c.  148.)  Board  of  Visitors;  composi- 
tion and  appointment;  visits  to  Academy;  allowances  for  ex- 
penses; repeal  in  part  of  Act  Feb.  14,  1879,  c.  68. 
[Hereafter  the  Board  of  Visitors  to  the  Naval  Academy  shall  con- 
sist of  seven  members  of  the  Committee  on  Naval  Affairs  of  the 
United  States  Senate  and  seven  members  of  the  Committee  on 
Naval  Affairs  of  the  House  of  Representatives,  to  be  appointed  by 
the  respective  chairmen  thereof,  and  the  members  so  appointed  shall 
visit  the  Naval  Academy  annually  at  such  time  as  the  chairman  of 
the  Board  of  Visitors  shall  appoint,]  and  the  members  of  each 
House  of  Congress  of  said  board  may  visit  said  academy  together 
or  separately  as  the  said  board  may  elect  during  the  session  of  Con- 
gress. [The  expenses  of  the  members  of  the  board  shall  be  their 
actual  expenses  while  engaged  upon  their  duties  as  members  of  said 
board,  not  to  exceed  $5  per  day,  and  their  actual  expenses  of  travel 
by  the  shortest  mail  routes:  Provided,  That  so  much  of  chapter 
sixty-eight,  Statutes  at  Large,  volume  twenty,  page  two  hundred 
and  ninety,  as  is  inconsistent  with  the  provisions  of  this  Act  is 
hereby  repealed.]     (37  Stat.  907.) 

These  were  proTlsions  of  the  naval  approprlatioii  act  for  the  fiscal  year 
1914,  cited  above. 

The  parts  of  this  section  in  brackets  are  superseded  by  a  provision  of  the 
naval  appropriation  act  for  the  fiscal  year  1917.  Act  Aug.  29,  1916,  c.  417, 
post,  S  2756a. 

§  2756a.  (Act  Aug.  29,  1916,  c.  417.)  Board  of  Visitors  for  Naval 
Academy:  appointment;  membership  of  board;  compensa* 
tion. 

From  and  after  the  passage  of  this  Act  there  shall  be  appointed 
every  year,  in  the  following  manner,  a  Board  of  Visitors,  to  visit 
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the  academy,  the  date  of  the  annual  visit  of  the  board  aforesaid 
to  be  fixed  by  the  Secretary  of  the  Navy:  Seven  persons  shall  be 
appointed  by  the  President  and  four  Senators  and  five  Members 
of  the  House  of  Representatives  shall  be  designated  as  visitors  by 
the  Vice  President  or  President  pro  tempore  of  the  Senate  and 
the  Speaker  of  the  House  of  Representatives,  respectively,  in  the 
month  of  January  of  each  year.  The  chairman  of  the  Committee 
on  Naval  Affairs  of  the  Senate  and  chairman  of  the  Committee  on 
Naval  Affairs  of  the  House  of  Representatives  shall  be  ex  officio 
members  of  said  board. 

Each  member  of  said  board  shall  receive  while  engaged  upon  du- 
ties as  a  member  of  the  board  not  to  exceed  $5  a  day  and  actual 
expenses  of  travel  by  the  shortest  mail  routes.    (39  Stat.) 
From  naTal  iu;>propriation  act. 

§  2757.  (Act  Aug.  4,  1886,  c.  903,  §  1.)     Board  of  Visitors;   use 
of  appropriation  for  expenses. 
Naval  Academy.    *    *     No  part  [of  this  sum,  or]  of  any  [other] 
appropriation  by  Congress  for  expenses  of  the  Board  of  Visitors, 
shall  be  used  to  pay  for  intoxicating  liquors.     (24  Stat.  268.) 

This  was  a  proviso  annexed  to  an  appropriation  to  supply  a  deficiency  in 
appropriations  for  the  expenses  of  the  Board  of  Visitors,  in  the  deficiency  ap- 
propriation  act  for  the  fiscal  year  ending  1886,  cited  above. 

The  words  "of  this  sum,  or"  and  "other,"  inclosed  in  brackets  in  this  para- 
graph, relating  to  the  appropriation  made  by  this  act,  were  temporary  merely 
in  their  effect 

§  2758.  (Act  April  12,  1910,  c.  157,  §  1.)  Naval  Academy  Band; 
composition  and  pay. 
The  Naval  Academy  Band  shall  consist  of  one  leader,  who  shall 
have  the  pay  and  allowance  of  a  second  lieutenant  in  the  Marine 
Corps ;  one  second  leader,  with  pay  at  the  rate  of  fifty  dollars  per 
month;  twenty-nine  musicians,  first  class,  and  eleven  musicians, 
second  class ;  and  shall  be  paid  from  "Pay  of  the  navy."  (36  Stat. 
297.) 

This  section  and  the  section  next  following  were  an  act  entitled  "An  act  to 
reorganize  and  enlist  the  members  of  the  United  States  Naval  Academy 
Band." 

§  2759.  (Act  AprU  12,  1910,  c.  157,  §  2.)     Naval  Academy  Band; 
enlistment  of  members;   credit  for  prior  service;   benefits  as 
to  pay,  etc.,  and  retirement,  applicable  to  other  enlisted  men. 
The  members  of  the  Naval  Academy  Band  as  now  organized  shall 
be  enlisted  in  the  navy  and  credited  with  all  prior  service  of  what- 
ever nature  as  members  of  said  band,  as  shown  by  the  records  of 
the  naval  academy  and  the  pay  rolls  of  the  ships  and  academy ;  and 
the  said  leader  and  the  enlisted  musicians  of  the  band  shall  be 
entitled  to  the  same  benefits  in  respect  to  pay,  emoluments,  and 
retirement  arising  from  longevity,  reenlistment,  and  length  of  serv- 
ice as  are,  or  may  hereafter  become,  applicable  to  other  enlisted 
men  of  the  navy :    Provided,  That  no  back  pay  shall  be  allowed  to 
the  leader  or  to  any  member  of  the  said  band  by  reason  of  the  pas- 
sage of  this  act.    (36  Stat.  297.) 

See  note  to  preceding  section. 

§  2760.  (Act  March  4,  1913,  c.  148.)  Commissary  department;  ad- 
ditional payments  to  servants. 
Hereafter  such  additional  payments  from  the  midshipmen's  com- 
missary fund  as  the  superintendent  of  the  Naval  Academy  may 
deem  necessary  may  be  made  to  the  servants  authorized  in  the 
commissary  department.    (37  Stat.  907.) 

This  was  a  proviso  annexed  to  an  appropriation  for  the  commissary  depart- 
ment at  the  Academy  in  the  naval  appropriation  act  for  the  fiscal  year  1914, 
cited  above. 
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§  2761.  (Act  March  3,  1909,  c.  255.)  Academy  chapel;  restriction 
on  use  of  cr3rpt  and  window  spaces. 
The  crypt  and  window  spaces  of  the  United  States  Naval  Academy 
chapel  are  to  be  used  only  for  memorials  to  United  States  naval  offi- 
cers who  have  successfully  commanded  a  fleet  or  squadron  in  battle, 
or  who  have  received  or  may  receive  the  thanks  of  the  Congress  of  the 
United  States  for  conspicuously  distinguished  services  in  time  of  war, 
and  no  memorial  shall  be  accepted  for  or  installed  in  said  crypt  or 
window  spaces  until  at  least  five  years  after  the  death  of  the  officer  in 
question:  Provided,  That  nothing  in  this  provision  shall  be  consider- 
ed as  invalidating  any  agreement  made  by  the  present  or  any  former 
superintendent  of  the  Naval  Academy,  authorizing  a  memorial  win- 
dow in  the  old  Naval  Academy  chapel  to  be  transferred  to  the  new 
Naval  Academy  chapel.    (35  Stat.  773.) 

ThiB  was  a  provisioii  of  the  naval  appropriation  act  for  the  fiscal  year  1910^ 
cited  above. 


CHAPTER  FIVE  A 
Nautical  Instruction  in  Educational  Institutions 

Sec  See. 

2762.  Vessels,  etc.,  to  be  fomisbed  for  tenced  to  school  as  punishment 

naatical     schools     at     certain  for  crime. 

ports.  2765.  Detail  of  engineer  officers  as  pro^ 

2763.  Appropriations  in  aid  of  mainte-  fessors  in  scientific  schools  and 

nance  of  nautical   schools  au-  colleges. 

thorized.  2766.  Detail  of  retired  officers  of  Navy 

2764.  Detail  of  officers  of  Navy  as  su-  or  Marine  Corps  as  teachers  or 

perintendents  or  instructors  in  professors    in    schools    or    col- 
nautical  schools;   restoration  of  leges. 

vessel  and  recall  of  officers  au-  2767.  Loan  of  naval  equipment  to  mlli- 

thorized;    no  person  to  be  sen-  tary  schools. 

§  2762.  (Act  March  4,  1911,  c.  265,  §  1.)  Vessels,  etc.,  to  be  fur- 
nished for  nautical  schools  at  certain  ports. 
The  Secretary  of  the  Navy,  to  promote  nautical  education,  is 
hereby  authorized  and  empowered  to  furnish,  upon  the  application 
in  writing  of  the  governor  of  a  State,  a  suitable  vessel  of  the  navy, 
with  all  her  apparel,  charts,  books,  and  instruments  of  navigation, 
provided  the  same  can  be  spared  without  detriment  to  the  naval 
service,  to  be  used  for  the  benefit  of  any  nautical  school,  or  school 
or  college  having  a  nautical  branch,  established  at  each  of  the  fol- 
lowing ports  of  the  United  States:  Boston,  Philadelphia,  New 
York,  Seattle,  San  Francisco,  Baltimore,  Detroit,  Saginaw,  Michigan, 
Norfolk,  and  Corpus  Christi,  upon  the  condition  that  there  shall  be 
maintained  at  such  port  a  school  or  branch  of  a  school  for  tfte  instruc- 
tion of  youths  in  navigation,  steamship-marine  engineering,  and  all 
matters  pertaining  to  the  proper  construction,  equipment,  and  sailing 
of  vessels  or  any  particular  branch  thereof.     (36  Stat  1353.) 

This  section  and  the  two  sections  next  following  were  part  of  an  act  entitled 
"An  act  for  the  establishment  of  marine  schools,  and  for  other  purposes." 

Section  4  of  the  act  repealed  inconsistent  laws  and  parts  of  laws. 

Previous  provisions  similar  to  those  of  sections  1  and  3  of  this  act,  of  Act 
June  20,  1874,  c  339,  18  Stat  121,  applicable  to  certain  ports  named  therein, 
and  extended  to  certain  other  ports  named  by  Act  March  8,  1881,  c.  141,  21 
Stat.  605,  were  superseded  by  this  act. 

Similar  provisions  authorizing:  a  temporary  loan,  to  the  government  of  the 
Philippine  Islands,  of  a  vessel  of  the  Navy,  etc.,  were  made  by  Act  June 
80,  1906,  c.  3937,  34  Stat.  817.    The  act  is  omitted,  as  temporary  merely. 

The  Secretary  of  the  Navy  was  authorized  to  loan  a  vessel,  with  charts, 
books,  etc.,  to  any  State,  upon  the  application  of  the  Governor  thereof,  to 
be  used  only  by  the  regularly  organized  naval  militia  of  the  State  for  the  pur- 
poses of  drill  and  instruction,  by  Act  Aug.  3,  1894,  c.  192,  post,  {  3078;  and 
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the  President  was  anthorixed,  upon  like  application,  to  direct  the  Secretary  of 
the  Navy  to  furnish  a  man-of-war's  cutter,  and  other  equipment,  for  use  in 
one  military  school  in  any  of  the  States  having  seacoast  line  or  bordering 
upon  the  Great  Lakes,  by  Act  March  3,  1901,  c.  8G3,  post,  §  2767. 

Establishment  of  aeronautical  schools  by  the  Secretary  of  the  Navy  is  pro- 
vided for  by  Act  Aug.  29,  1916,  c.  417,  poet,  f  2952%q. 

§  2763.  (Act  March  4,  1911,  c.  265,  §  2.)  Appropriations  in  aid 
of  maintenance  of  nautical  schools  authorized. 
A  sum  not  exceeding  the  amount  annually  appropriated  by  any 
State  or  municipality  for  the  purpose  of  maintaining  such  a  ma- 
rine school  or  schools  or  the  nautical  branch  thereof  is  hereby  au- 
thorized to  be  appropriated  for  the  purpose  of  aiding  in  the  main- 
tenance and  support  of  such  school  or  schools:  Provided,  however, 
That  appropriations  shall  be  made  for  one  school  in  any  port  hereto- 
fore named  in  section  one  and  that  the  appropriation  for  any  one  year 
shall  not  exceed  twenty-five  thousand  dollars  for  any  one  school. 
(36  Stat.  1353.) 

See  notes  to  precedinjr  section  of  this  act. 

§  2764.  (Act  March  4,  1911,  c.  265,  §  3.)     Detail  of  officers  of  Navy 
as  superintendents  or  instructors  in  nautical  schools;  restora- 
tion of  vessel  and  recall  of  officers  authorized;   no  person  to 
be  sentenced  to  school  as  punishment  for  crime. 
The  President  of  the  United  States  is  hereby  authorized,  when 
in  his  opinion  the  same  can  be  done  without  detriment  to  the  public 
service,  to  detail  proper  officers  of  the  navy  as  superintendents 
of  or  instructors  in  such  schools:     Provided,  That  if  any  such 
school  shall  be  discontinued,  or  the  good  of  the  naval  service  shall 
require,  such  vessel  shall  be  immediately  restored  to  the  Secretary 
of  the  Navy  and  the  officers  so  detailed  recalled :    And  provided  fur- 
ther. That  no  person  shall  be  sentenced  to  or  received  at  such  schools  as 
a  punishment  or  commutation  of  punishment  for  crime.     (36  Stat. 
1353.) 

See  notes  to  section  1  of  this  act,  ante,  f  2762. 

The  detail  of  officers  of  the  Navy  as  professors  in  scientiBc  schools  and  col' 
leges,  for  the  purpose  of  promoting  knowledge  of  steam-engineering  and  iron' 
ship  building,  was  authorized  by  Act  Feb.  20,  1879,  c.  105,  post,  §  2765. 

The  detail  of  retired  officers  of  the  Navy  or  Marine  CJorps  as  teachers  or 
professors  in  any  schools  or  colleges  was  authorized  by  a  provision  of  Act 
March  2,  1895,  c.  186,  post,  §  2706. 

The  detail  of  officers  of  the  Army  or  of  the  Navy,  including  retired  of- 
ficers, to  colleges  and  other  educational  institutions,  as  professors,  etc.,  and 
as  instructors  in  military  drill  and  tactics  in  schools,  was  authorized  by  R.  S. 
S§  1225,  1260,  and  subsequent  provisions,  ante,  §§  2283-2295. 

§  2765.  (Act  Feb.  26,  1879,  c.  105.)  Detail  of  engineer  officers  as 
professors  in  scientific  schools  and  colleges. 
For  the  purpose  of  promoting  a  knowledge  of  steam-engineering 
and  iron-ship  building  among  the  young  men  of  the  United  States, 
the  President  may,  upon  the  application  o.f  an  established  scientific 
school  or  college  within  the  United  States,  detail  an  officer  from 
the  Engineer  Corps  of  the  Navy  as  professor  in  such  school  or 
college:  Provided,  That  the  number  of  officers  so  detailed  shall 
not  at  any  time  exceed  twenty-five,  and  such  details  shall  be  gov- 
erned by  rules  to  be  prescribed  from  time  to  time  by  the  Presi- 
dent :  And  provided  further,  That  such  details  niay  be  withheld  or 
withdrawn  whenever,  in  the  judgment  of  the  President,  the  inter- 
.ests  of  the  public  service  shall  so  require.    (20  Stat.  322.) 

This  was  an  act  entitled  **An  act  to  promote  a  Imowled^e  of  steam-engineer- 
ing and  iron-ship  building  among  the  students  of  scientific  schools  and  col- 
leges in  the  United  States.'* 

The  detail  of  officers  of  the  Navy  as  superintendents  of  or  instructors  in 
nautical  schools  was  authorized  by  Act  March  4,  1911,  c.  265,  §  3,  ante,  § 
2764. 
See  notes  to  said  Act  March  4,  1911,  c  265,  §§  1,  3,  ante,  ii  2762,  2763. 
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§  2766.  (Act  March  2,  1895,  c.  186.)     DctaU  of  retired  officers  of 

Navy  or  Marine  Corps  as  teachers  or  professors  in  schools  or 

colleges. 

Any  retired  officer  of  the  Navy  or  Marine  Corps  may,  on  his  own 

application,  be  detailed  to  service  as  a  teacher  or  professor  in  any 

school  or  college,  but  while  so  serving  such  officer  shall  be  allowed 

no  additional  compensation.    (28  Stat.  826.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  officers  in  the 
naval  appropriation  act  for  the  fiscal  year  1896,  cited  above. 

The  detail,  for  similar  purposes,  of  retired  officers  of  the  Army  as  well  as 
of  the  Navy,  and  of  officers  on  the  active  list  as  well  as  retired  officers,  was 
authorized  by  R.  S.  {f  1225,  1260,  and  subsequent  provisions,  ante,  §§  2283- 
.2295. 

The  detail  of  engineer  officers  as  professors  in  scientific  schools  or  colleges 
was  authorized  by  Act  Feb.  26,  1879,  c  105,  ante,  f  2766. 

The  detail  of  officers  of  the  Navy  as  superintendents  of  or  instructors  in 
nautical  schools  was  authorized  by  Act  March  4,  1911,  c.  265,  §  3,  ante,  { 
2764. 
See  notes  to  said  Act  March  4, 1911,  c.  265,  §t  1,  8,  ante,  St  2762,  2764. 

§  2767.  (Act  March  3,  1901,  c.  863,  as  amended,  Act  June  29,  1906, 
c.  3612,  and  Act  June  24,  1910,  c.  378.)  Loan  of  naval  equip- 
ment to  military  schools. 
That  the  President  be,  and  he  is  hereby,  authorized,  upon  the  ap- 
plication  of  the  governor  of  any  State  having  seacoast  line  or  border- 
ing on  one  or  more  of  the  Great  Lakes,  to  direct  the  Secretary  of  the 
Navy  to  furnish  to  one  well-established  military  school  in  that  State, 
desiring  to  afford  its  cadets  instruction  in  elementary  seamanship,  one 
fully  equipped  man-of-war's  cutter  for  every  twenty-five  cadets  in 
actual  attendance,  and  such  other  equipment  as  may  be  spared  and  be 
deemed  adequate  for  instruction  in  elementary  seamanship :  Provided, 
That  the  said  school  shall  have  adequate  facilities  for  cutter  drill,  and 
shall  have  in  actual  attendance  at  least  seventy-five  cadets  over 
fifteen  years  of  age  in  uniform  receiving  military  instruction  and 
quartered  in  barracks  under  military  regulation,  and  shall  have  the 
capacity  to  quarter  and  educate  at  the  same  time  one  hundred  and 
fifty  cadets :  And  provided  further.  That  the  Secretary  of  the  Navy 
shall  require  a  bond  in  each  case,  in  double  the  value  of  the  prop- 
erty, for  the  care  and  safe-keeping  thereof  and  for  the  return  of 
the  same  when  required.  (31  Stat.  1440.  34  Stat.  620.  36  Stat. 
613.) 

This  was  an  act  entitled  "An  act  to  authorize  the  Secretary  of  the  Nayy 
to  loan  naval  equipment  to  certain  military  schools." 

As  originally  enacted,  this  act  authorized  the  loan,  to  a  school  such  as  was 
described,  of  one  man-of-war's  cutter  "for  every  fifty  cadets  in  actual  at- 
tendance," etc.,  and  the  first  proviso  required  that  said  school  should  have 
"in  actual  attendance  at  least  one  hundred  and  forty  cadets  in  uniform,"  etc 
It  was  amended  by  chtmging  the  number  "fifty"  to  "twenty-five,"  by  Act 
June  29,  1906,  c.  8612,  cited  above. 

It  was  further  amended. by  striking  out  the  words  of  the  first  proviso,  "one 
hundred  and  forty  cadets,"  and  inserting  in  lieu  thereof  the  words  "seventy- 
five  cadets  over  fifteen  years  of  age,"  making  the  act  read  as  set  forth  here, 
by  Act  June  24,  1910,  c  878,  last  cited  above. 
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CHAPTER  SIX 
Vessels  and  Navy- Yards  and  Naval  Stations 


Sec 

2768.  Classification  of  vessels,  and  as- 

signments to  command  of  ves- 
sels and  squadrons. 

2769.  Boles  for  naming. 

2770.  Names  of  first-class  battle  ships. 

2771.  Names    of    monitors;     repeal    in 

part   of  Act   May  4,  1898,   c. 
234. 

2772.  Two  vessels  not  to  bear  the  same 


name. 

Names  of  parchased  vessels. 

Vessels  kept  in  service  in  time  of 
peace. 

How  officered  and  manned. 

Cruising  to  assist  distressed  nav- 
igators. 

Detail  of  vessels  to  remove  or  de- 
stroy derelicts. 

Patented  articles  connected  with 


2773. 
2774. 

2775. 
2776. 

2777. 

2778. 

marine  engines. 

2779.  Steel  material  for  construction  of 

vessels. 
2779a.  Erection  or  purchase  of  factory 
for  manufacture  of  armor;  ac- 
quisition of  site;    conduct  of 
factory. 

2780.  Life-saving     dreis     as     part     of 

equipment  of  vessels. 

2781.  Bepairs  on  hull  and  spars. 
2781a.  Authority  of  Secretary  of  Navy 

to  order  repairs. 

2782.  Repairs  on  sails  and  rigging. 

2783.  Sale   of  vessels   unfit   to  be   re- 

paired. 

2784.  Sale  of  unserviceable  vessels  and 

materials. 
2786.  Use  or  sale  of  old  material;   dis- 
position of  proceeds,  and  report 
thereof. 

2786.  Examination  of  condition  of  ves- 

sels; vessels  unfit  for  service  to 
be  striclsen  from  Navy  Regis- 
ter;   report  thereof. 

2787.  Appraisal    and    sale    of    vessels 

stricken  from  Navy  Register  as 
unfit  for  service. 
2787a.  Sale     of    vessels    unsuited     to 
needs  of  Navy. 

2788.  Sale    of    condemned    naval    sup- 

plies, stores,  and  materials. 

2789.  Disposition   of  useless  papers  in 

files  of  navy  yards  and  naval 
stations. 

2790.  Commandants  of  navy-yards. 

2791.  Detail   of  line   officers   for  duty 

under  staff  officers  in  navy- 
yards  and  naval  stations. 


Sec. 

2792.  Master  workmen. 

2793.  Laborers,  how  selected. 

2794.  Clerical,  etc.,  force  at  navy-3rardB, 

naval  stations,  etc.;  payment 
from  lump  appropriations;  rates 
of  pay;  number  and  distribu- 
tion; leaves  of  absence;  report 
of  number,  duties,  and  pay. 

2795.  Clerical,  etc.,  force  at  navy-yards, 

naval  stations,  etc.;  preference 
for  re-employment  after  dis- 
charge for  lack  of  work,  etc. 

2796.  Clerical,  etc.,  force  at  navy-yards, 

naval  stations,  etc.;  leaves  of 
absence;  no  compensation  in 
addition  to  leave  pay. 

2797.  Civilian   employes   appointed   for 

duty  in  certain  islands;    travel 
pay. 
2797a.  Accrued  leave  of  absence. 

2798.  Requiring  contributions  for  polit- 

ical purposes  at  navy-yards. 

2799.  Force  at  navy-yard  not  to  be  in- 

creased before  election. 

2800.  Enlisted     men    on    battle    ships 

docked,  etc.,  at  navy-yard;  du- 
ties to  be  required. 

2801.  Power  plants  at  each  navy-yard 

and  station;  consolidation  un- 
der Bureau  of  Yards  and  Docks. 

2802.  Young  Men's  Christian   Associa- 

tion buildings  in  navy-yards 
and  stations;    heat  and  light. 

2803.  Washington  navy-yard  as  manu- 

facturing yard;  rope- walk  in 
Boston  navy-yard  continued. 

2804.  Washington     navy-yard;      model 

tank;  experiments  by  private 
shipbuilders. 

2804a.  Site  for  naval  radio  station 
transferred  to  Navy  Depart- 
ment 

2804b.  Additional  Navy  yard  or  naval 
station  on  Pacific  Coast;  ap- 
pointment and  powers  of  com- 
mission to  make  report. 

2804c.  Commission  to  report  on  advis- 
ability of  establishing  addi- 
tional Navy  yard  or  naval  sta- 
tion on  Atlantic  Coast. 

2804d.  Commission  to  investigate  and 
report  on  advisability  of  es- 
tablishing submarine  and  avi- 
ation bases. 

2804e.  Commission  to  investigate  and 
report  on  advisability  of  abol- 
ishing existing  Navy  yards  or 
naval  stations. 


(R.  S.  §§  1529,  1530.     Superseded.) 

These  sections  divided  the  vessels  of  the  Navy  into  four  classes,  rating 
steamships  according  to  the  number  of  their  guns,  and  prescribed  the  rank 
of  the  officers  by  whom  each  class  should  be  commanded.  They  were  super- 
seded by  provisions  of  Act  March  3,  1901,  c  852,  post,  {  2768. 
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§  2768.  (Act  March  3,  1901,  c.  852.)  Classification  of  vessels,  and 
assignments  to  command  of  vessels  and  squadrons. 
That  the  President  of  the  United  States  be,  and  he  is  hereby,  au- 
thorized to  establish,  and  from  time  to  time  to  modify,  as  the  needs 
of  the  service  may  require,  a  classification  of  vessels  of  the  Navy, 
and  to  formulate  appropriate  rules  governing  assignments  to  com- 
mand of  vessels  and  squadrons.    (31  Stat.  1133.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1002, 
cited  above. 

§  2769.  (R.  S.  §  1531.)     Rules  for  naming. 

The  vessels  of  the  Navy  shall  be  named  by  the  Secretary  of  the 
Navy,  under  the  direction  of  the  President,  according  to  the  fol- 
lowing rule: 

Sailing  vessels  of  the  first  class  shall  be  named  after  the  States 
of  the  Union,  those  of  the  Second  class  after  the  rivers,  those  of 
the  third  class  after  the  principal  cities  and  towns,  and  those  of 
the  fourth  class  as  the  President  may  direct. 

Steamships  of  the  first  class  shall  be  named  after  the  States  of 
the  Union,  those  of  the  second  .class  after  the  rivers  and  principal 
cities  and  towns,  and  those  of  the  third  class  as  the  President  may 
direct. 

Res.  March  8,  1819,  No.  7,  8  Stat.  538.  Act  June  12,  1858,  c  153,  S  5,  11 
Stat  319. 

The  operation  of  the  provisions  of  this  section,  so  far  as  dependent  on  the 
classification  referred  to,  was  superseded  by  the  provision  of  Act  March  3, 
1901,  c.  852,  ante,  S  2768,  authorizing  the  President  to  establish  and  modify 
the  dassification  of  vessels,  thereby  superseding  the  classification  prescribed  by 
R.  S.  K  1529,  1530. 

§  2770.  (Act  May  4, 1898,  c.  234.)     Names  of  first-class  battle  ships. 

Hereafter  all  first-class  battle  ships  [and  monitors]  owned  by  the 
United  States  shall  be  named  for  the  States,  and  shall  not  be  named 
for  any  city,  place,  or  person  until  the  names  of  the  States,  shall 
have  been  exhausted:  Provided,  That  nothing  herein  contained 
shall  be  so  construed  as  to  interfere  with  the  names  of  States  al- 
ready assigned  to  any  such  battle  ship  or  monitor.    (30  Stat.  390.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1899, 
cited  above. 

The  words  "and  monitors,"  inclosed  in  brackets  in  this  provision,  were 
superseded  by  the  repeal  of  so  much  of  this  act  as  provided  for  the  naming 
of  monitors,  by  a  provision  of  Act  May  13,  1908,  c  166,  post,  §  2771. 

§  2771.  (Act  May  13,  1908,  c.  166.)  Names  of  monitors;  repeal  in 
part  of  Act  May  4,  1898,  c.  234. 
So  much  of  the  Act  entitled  "An  Act  making  appropriations  for  the 
naval  service  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hun- 
dred and  ninety-nine,  and  for  other  purposes,"  approved  May  fourth, 
eighteen  hundred  and  ninety-eight,  as  provides  that  monitors  owned 
by  the  United  States  shall  be  named  for  the  States,  and  shall  not  be 
named  for  any  city,  place,  or  person  until  the  names  of  the  States 
shall  have  been  exhausted,  is  hereby  repealed,  and  monitors  now  own- 
ed by  the  United  States  or  hereafter  built  may  be  named  as  the  Presi- 
dent may  direct.    (35  Stat.  159.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1909, 
cited  above. 

The  provision  of  Act  A£ay  4,  1898,  c.  234,  repealed  in  part  by  this  provision, 
is  set  forth  ante,  §  2770. 

§  2772.  ^R.  S.  §  1532.)     Two  vessels  not  to  bear  the  same  name. 
Care  shall  be  taken  that  not  more  than  one  vessel  in  the  Navy 
shall  bear  the  same  name. 

Res.  March  3,  1819,  No.  7,  i  1,  3  Stat.  538.  Act  June  12,  1858,  c  153,  | 
5,  11  Stat  319. 

(4136)  ^  . 

Digitized  by  VjOOQIC 


Ch.  6)  THE  NAVY  §  2778 

§  2773.  (R,  S.  §  1533.)     Names  of  purchased  vessels. 

The  Secretary  of  the  Navy  may  change  the  names  of  any  vessels 
purchased  for  the  Navy  by  authority  of  law. 
Act  Aug.  5,  1861,  c.  61,  §  2,  12  Stat.  816. 

§  2774.  (R.  S.  §  1534.)     Vessels  kept  in  service  in  time  of  peace. 

The  President  is  authorized  to  keep  in  actual  service  in  time  of 
peace,  such  of  the  public  armed  vessels  as,  in  his  opinion,  may  be 
required  by  the  nature  of  the  service,  and  to  cause  the  residue  thereof 
to  be  laid  up  in  ordinary  in  convenient  ports. 

Act  April  21,  1806,  c.  85,  §  2,  2  Stat.  890. 

The  employment  of  public  vessels  in  cruising  to  aid  distressed  navigators 
was  authorized  by  R.  S.  i  1536,  post,  §  2776. 

The  detail  of  vessels  to  remove  or  destroy  derelicts  was  authorized  by  a  pro- 
vision of  Act  March  3,  1905,  c  1483,  §  1,  post,  §  2777. 

The  employment  of  public  vessels  in  the  Coast  Survey  was  authorized  by  R. 
S.  !  4686,  post,  S  8557. 

The  temporary  loan  of  a  vessel  of  the  Navy  to  any  State  for  use  of  the 
Naval  Militia  thereof  was  authorized  by  S  3078(13),  post 

The  furnishing  of  vessels  of  the  Navy  for  the  use  of  nautical  schools  at 
certain  ports  was  authorized  by  Act  March  4,  1911,  c.  265,  S  1,  ante,  §  2767. 

§  2775.  (R.  S.  §  1535.)     How  officered  and  manned. 
Vessels  in  actual  service,  in  time  of  peace,  shall  be  officered  and 

manned  as  the  President  may  direct,  [subject  to  the  provisions  of 

section  fifteen  hundred  and  twenty-nine]. 
.Act  April  21,  1806,  c.  35,  §  3,  2  Stat.  390. 

The  words  at  the  end  of  this  section,  ''subject  to  the  provisions  of  section 
fifteen  hundred  and  twenty-nine,"  inclosed  in  brackets,  were  superseded  by  the 
provisions  of  R.  S.  §  1529,  referred  to,  which  prescribed  the  rank  of  the  of- 
ficers by'  whom  each  class  of  vessels  should  be  commanded,  having  been  su- 
perseded by  subsequent  provisions  authorizing  the  President  to  formulate  rules 
governing  assignments  to  command  vessels  and  squadrons,  of  Act  March  3, 
1901,  c.  852,  ante,  §  2768. 

§  2776.  (R.  S.  §  1536.)  Cruising  to  assist  distressed  navigators. 
The  President  may,  when  the  necessities  of  the  service  permit  it, 
cause  any  suitable  number  of  public  vessels  adapted  to  the  purpose 
to  cruise  upon  the  coast  in  the  season  of  severe  weather  and  to 
aflford  such  aid  to  distressed  navigators  as  their  circumstances  may 
require;  and  such  public  vessels  shall  go  to  sea  fully  prepared  to 
render  such  assistance. 

Act  Dec.  22,  1837,  c.  i,  5  Stat  208. 

§  2777.  (Act  March  3,  1905,  c.  1483,  §  1.)  Detail  of  vessels  to  re- 
move or  destroy  derelicts. 
The  President  in  his  discretion  may  temporarily  detail  any  vessel  or 
vessels  of  the  Navy  to  remove  or  destroy  derelicts  in  the  course  of  ves- 
sels at  sea.  The  regulations  to  govern  the  detail  and  service  of  said 
vessels  shall  be  prescribed  by  the  Secretary  of  the  Navy  and  approved 
by  the  President.     (33  Stat.  1164.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1906,  cited  above. 

§  2778.  (R.  S.  §  1537.)  Patented  articles  connected  with  marine 
engines. 
No  patented  article  connected  with  marine  engines  shall  hereafter 
be  purchased  or  used  in  connection  with  any  steam-vessels  of  war 
until  the  same  shall  have  been  submitted  to  a  competent  board  of 
naval  engineers,  and  recommended  by  such  board,  in  writing,  for 
purchase  and  use. 

Act  July  18, 1861,  c.  8,  §  3,  12  Stat.  268. 

Cited  withoat  definite  appiioation,  392,  393,  216  U.  S.  494,  54  L.  Ed.  587; 
William  Cramp  &  Sons  Ship  &  Engine  McKeever  y.  Same  (1878)  14  Ct.  CL 
Bldg.  Co.  T.  U.  S.  (1910)  80  Sup.  Ct      896. 
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§  2779.  (Act  Aug.  3,  1886,  c.  849,  §  2,  as  amended.  Act  May  4, 
1898,  c.  234.)  Steel  material  for  construction  of  vessels. 
In  the  construction  of  all  naval  vessels  the  steel  material  shall 
be  of  domestic  manufacture,  and  of  the  quality  and  characteristics 
best  adapted  to  the  various  purposes  for  which  it  may  be  used,  in 
accordance  with  specifications  approved  by  the  Secretary  of  the 
Navy.    (24  Stat.  215.    30  Stat.  390.) 

This  section,  as  originally  enacted,  as  part  of  Act  Aug.  3,  1886,  c.  849, 
cited  above,  to  increase  the  naval  establishment,  was  a  merely  temporary 
provision,  that  the  vessels  authorized  by  the  act  should  be  built  of  steel  of 
domestic  manufacture,  having  a  tensile  strength  of  not  less  than  60,000  pounds 
per  square  inch,  and  an  elongation  in  eight  inches  of  not  less  than  25  per 
centum.  It  was  amended  to  read  as  set  forth  here,  applying  to  all  naval  ves- 
sels, by  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1899,  also 
cited  above. 

The  expenditure  of  any  appropriation  in  recent  naval  appropriation  acts  for 
the  purchase  of  structural  steel,  ship  plates,  etc.,  has  been  restricted  by  a 
provision,  identical  with  that  in  the  act  for  the  fiscal  year  1917,  Act  Ang. 
29,  1916,  c.  417,  39  Stat,  as  follows : 

**No  part  of  any  sum  herein  appropriated  shall  be  expended  for  the  purchase 
of  structural  steel,  ship  plates,  armor,  armament,  or  machinery  from  any  per- 
sons, firms,  or  corporations  who  have  combined  or  conspired  to  monopolize  the 
interstate  or  foreign  commerce  or  trade  of  the  United  States,  or  the  commerce 
or  trade  between  the  States  and  any  Territory  or  the  District  of  Ck>lumbia, 
in  any  of  the  articles  aforesaid,  and  no  purchase  of  structural  steel,  ship 
plates,  or  machinery  shall  be  made  at  a  price  in  excess  of  a  reasonable  profit 
above  the  actual  cost  of  manufacture.  But  this  limitation  shall  in  no  case 
apply  to  any  existing  contract."  ^ 

§  2779a.  (Act  Aug.  29,  1916,  c.  417.)  Erection  or  purchase  of  fac- 
tory for  maniSacture  of  armor;  acquisition  of  site;  conduct  of 
factory. 

The  Secretary  of  the  Navy  is  hereby  authorized  and  directed  to 
provide,  either  by  the  erection  of  a  factory  or  by  the  purchase  of  a 
factory,  or  both,  for  the  manufacture  of  armor  for  the  vessels  of 
the  Navy;  said  factory  or  factories  to  have  an  annual  capacity  of 
not  less  than  20,000  tons  of  armor ;  to  be  located  at  a  place  or  plac- 
es approved  by  the  General  Board  of  the  Navy,  with  especial  ref- 
erence to  considerations  of  safety  in  time  of  war;  and  the  sum  of 
$11,000,000  is  hereby  appropriated,  out  of  any  money  in  the  Treas- 
ury not  otherwise  appropriated,  to  be  immediately  available,  for 
the  purposes  of  this  paragraph.  And  if  the  United  States  owns  no 
suitable  site  or  sites,  authority  is  hereby  given  to  acquire  by  pur- 
chase, condemnation,  or  gift  such  site  or  sites  as  may  be  necessary. 
The  expenditures  for  drafting,  technical,  expert,  and  clerical  as- 
sistance necessary  shall  be  paid  from  the  appropriation  herein 
made. 

The  Secretary  of  the  Navy  shall  keep  accurate  and  itemized  ac- 
count of  the  cost  per  ton  of  the  product  of  such  factory  or  factories 
and  report  the  same  to  Congress  in  his  annual  report.  (39  Stat.) 
From  naval  appropriation  act 

§  2780.  (Act  March  3,  1883,  c.  97,  §  1.)  Life-saving  dress  as  part 
of  equipment  of  vessels. 
The  Secretary  of  the  Navy  is  authorized  and  empowered,  within 
his  discretion,  to  constitute  and  introduce,  as  a  portion  of  the  equip- 
ment of  the  Navy,  the  life  saving  dress  adopted  and  approved  by 
the  Life  Saving  Service  of  the  United  States.    (22  Stat.  475.) 

This  was  a  provision  accompanying  an  appropriation  for  equipment  of  ves- 
sels in  the  naval  appropriation  act  for  the  fiscal  year  1884,  cited  above. 

§  2781.  (R.  S.  §  1538.)     Repairs  on  hull  and  spars. 

Not  more  than  three  thousand  dollars  shall  be  expended  at  any 
navy-yard  in  repairing  the  hull  and  spars  of  any  vessel,  until  the 
necessity  and  expediency  of  such  repairs  and  the  probable  cost  there- 
of are  ascertained  and  reported  to  the  Navy  Department  by  an  ex- 
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amining  board,  which  shall  be  composed  of  one  captain  or  com- 
mander in  the  Navy,  designated  by  the  Secretary  of  the  Navy,  the 
naval  constructor  of  the  yard  where  such  vessel  may  be  ordered  for 
repairs,  and  two  master  workmen  of  said  yard,  or  one  master  work- 
man and  an  engineer  of  the  Navy,  according  to  the  nature  of  the 
repairs  to  be  made.  Said  master  workmen  and  engineer  shall  be 
designated  by  the  head  of  the  Bureau  of  Construction  and  Repair. 
Act  Feb.  21,  1861,  c  49,  S  1,  12  Stat.  147. 

The  appropriation  in  each  recent  naval  appropriation  act  for  construction 
and  repair  of  vessels  is  accompanied  by  a  proviso  that  no  part  of  the  sum 
appropriated  shall  be  applied  to  the  repair  of  any  wooden  ship  when  the  es- 
timated cost  of  the  repair  exceeds  ten  per  cept.  of  the  estimated  cost  of  a 
new  ship  of  the  same  size  and  like  material.  Further  provisos  limit  in  like 
manner  the  amount  to  be  applied  to  the  repair  of  any  other  ship  to  twenty  per 
cent,  of  the  estimated  cost  of  a  new  ship,  but  allow  repairs  of  ships  damaged 
in  foreign  waters  or  on  the  high  seas,  so  far  as  may  be  necessary  to  bring 
them  home. 

Such  provisos,  annexed  to  the  appropriation  for  construction  and  repair  of 
vessels  in  the  naval  appropriation  act  for  the  fiscal  year  1917,  Act  Aug. 
29,  1916,  c.  417,  39  Stat,  were  as  follows: 

"Provided,  That  no  part  of  this  sum  shall  be  applied  to  the  repair  of  any 
wooden  ship  when  the  estimated  cost  of  such  repairs,  to  be  appraised  by  a. 
competent  board  of  naval  officers,  shall  exceed  ten  per  centum  of  the  estimated 
cost,  appraised  in  like  manner,  of  a  new  ship  of  the  same  size  and  like  ma- 
terial: Provided  further.  That  no  part  of  this  sum  shall  be  applied  to  the  re- 
pair of  any  other  ship  when  the  estimated  cost  of  such  repairs,  to  be  ap- 
praised by  a  competent  board  of  naval  officers,  shall  exceed  twenty  per  centum 
of  the  estimated  cost,  appraised  in  like  manner,  of  a  new  ship  of  the  same  size 
and  like  material:  Provided  further.  That  nothing  herein  contained  shall  de- 
prive the  Secretary  of  the  Navy  of  the  authority  to  order  repairs  of  ships  dam- 
aged in  foreign  waters  or  on  the  high  seas,  so  far  as  may  be  necessary  to 
bring  them  home." 

The  Secretary  of  the  Navy  was  required  to  report  to  Congress  proposed 
repairs  or  changes  which  in  any  case  amount  to  more  than  $200,000,  and  ex- 
I>enditures  therefor  were  to  be  made  only  after  appropriations  were  provided, 
by  a  further  proviso  annexed  to  the  similar  appropriation  for  the  fiscal  year 
1908,  in  Act  March  2,  1907,  c  2512,  ante,  S  650.  This  amount  is  raised  to 
$300,000  by  the  appropriation  act  for  the  fiscal  year  1917,  Act  Aug.  29, 
1916,  c,  417. 

A  further  provision,  requiring  in  addition  to  the  report  directed  by  said 
Act  March  2,  1907,  c.  2512,  a  statement  of  the  expenditures  for  repairs  where 
such  repairs  exceed  for  any  one  ship  the  sum  of  $200,000  in  any  one  year, 
now  raised  to  $300,000,  was  made  by  Act  March  3,  1909,  c.  255,  abo  set  forth 
ante,  f  651. 

§  2781a.  (Act  Aug.  29,  1916,  c.  417.)     Authority  of  Secretary  of 
Navy  to  order  repairs. 

Nothing  herein  contained  shall  deprive  the  Secretary  of  the  Navy 
of  the  authority  to  order  repairs  of  ships  damaged  in  foreign  wa- 
ters or  on  the  high  seas,  so  far  as  may  be  necessary  to  bring  them 
home.    (39  Stat.) 

This  was  a  proviso  annexed  to  the  appropriation  for  construction  and  repair 
of  vessels  for  the  fiscal  year  1917,  Act  Aug.  29,  1916,  c.  417. 

§  2782.  (R.  S.  §  1539.)     Repairs  on  sails  and  rigging. 

Not  more  than  one  thousand  dollars  shall  be  expended  in  repairs 
on  the  sails  and  rigging  of  any  vessel,  until  the  necessity  and  ex- 
pediency of  such  repairs  and  the  estimated  cost  thereof  have  been 
ascertained  and  reported  to  the  Navy  Department  by  an  examining 
board,  which  shall  be  composed  of  one  naval  officer,  designated  by 
the  Secretary  of  the  Navy,  and  the  master  rigger  and  the  master 
sail-maker  of  the  yard  where  such  vessel  may  be  ordered. 
Act  Feb.  21,  1861,  c.  49,  §  1,  12  Stat  147. 

§  2783.  (R.  S.  §  1540.)     Sale  of  vessels  unfit  to  be  repaired. 

The  President  may  direct  any  armed  vessel  of  the  United  States 

to  be  sold  when,  in  his  opinion,  such  vessel  is  so  much  out  of  repair 

that  it  will  not  be  for  the  interest  of  the  United  States  to  repair  her. 

*  Act  April  21,  1806,  c.  47,  §  3,  2  Stat  402. 

Subsequent  proYlsiouu  for  strikizig  from  the  Navy  Register  vessels   unfit 
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for  service,  and  for  appraisal  and  sale  of  such'  yessels,  with  a  prohibition  of 
the  sale  of  any  vessel  of  the  Navy  in  any  other  manner,  unless  by  direction 
of  the  President  in  writing,  were  made  by  Act  Aug.  5,  1882,  c  891,  §  2,  and 
Act  March  3,  1883,  c.  141,  S  5,  post,  §f  2785-2787. 

§  2784.  (R  S.  §  1541.)     Sale  of  unserviceable  vessels  and  materials. 

The  Secretary  of  the  Navy  is  authorized  and  directed  to  sell,  at 
public  sale,  such  vessels  and  materials  of  the  United  Stales  Navy  as, 
in  his  judgment,  cannot  be  advantageously  used,  repaired,  or  fitted 
out ;  and  he  shall,  at  the  opening  of  each  session  of  Congress,  make 
a  full  report  to  Congress  of  all  vessels  and  materials  sold,  the  parties 
buying  the  same,  and  the  amount  realized  therefrom,  together  with 
such  other  facts  as  may  be  necessary  to  a  full  understanding  of  his 
acts. 

Act  May  23,  1872,  c  196,  §  2, 17  Stat  154. 

Subsequent  provisions  for  the  sale  of  old  materials,  vessels  stricken  from 
the  Navy  Register,  and  condemned  supplies  and  stores  were  made  by  Act  Aug. 
5,  1882,  c.  391,  §  2,  Act  March  3,  1883,  c.  141,  f  5,  and  Act  June  30,  1890, 
c.  640,  t  1.  post,  §§  2785-2788. 

Notea  of  Deoisions 

Exchange   of    material   or   veeeeisw—  of  the  navy  department  at  a  sum  lese 

The   transfer   of   old   material   in   the  than  its  full  value.     Steele  v.   U.    S. 

navy  in  payment  of  work  done  or  to  (1885)  113  U.  S.  128,  5  Sup.  Ct  396,  28 

be  done,  or  in  exchange  for  other  ma-  Ik  Ed.  952. 

terial,  is  in  effect  prohibited;  and  The  Secretary  of  the  Navy  cannot  ex- 
a  contractor  to  whom  has  been  deliv-  change  a  vessel  belonging  to  the  navy, 
ered,  without  sanction  of  law,  mate-  which  has  been  condemned  as  unfit  for 
rial  of  old  ships,  property  of  the  Unit-  naval  purposes,  for  another  vessel,  not- 
ed States,  to  which  he  had  no  title  withstanding  the  exchange  might  be  of 
whatever,  by  contract  or  otherwise,  is  advantage  to  the  public  service.  The 
accountable  to  the  government  for  its  disposition  of  such  vessel  is  controlled 
full  value,  notwithstanding  that  his  ac-  by  the  second  section  of  the  act 
count  has  been  settled  by  the  officers  (1874)  14  Op.  Atty.  Gen.  369. 

§  2785.  (Act  Aug,  5, 1882,  c.  391,  §  2.)  Use  or  sale  of  old  material; 
disposition  of  proceeds,  and  report  thereof. 
No  old  material  of  the  Navy  shall  hereafter  be  sold  or  exchanged 
by  the  Secretary  of  the  Navy,  or  by  any  officer  of  the  Navy,  which 
can  be  profitably  used  by  reworking  or  otherwise  in  the  construc- 
tion or  repair  of  vessels,  their  machinery,  armor,  armament,  or 
equipment ;  but  the  same  shall  be  stored  and  preserved  for  future 
use.  And  when  any  such  old  material  can  not  be  profitably  used 
as  aforesaid,  the  same  shall  be  appraised  and  sold  at  public  auc- 
tion after  public  notice  and  advertisement  shall  have  been  given 
according  to  law  under  such  rules  and  regulations  and  in  such  man- 
ner as  the  said  Secretary  may  direct.  The  net  proceeds  arising  from 
the  sales  of  such  old  materials  shall  be  paid  into  the  Treasury.  It 
shall  be  the  duty  of  the  Secretary  of  the  Navy  annually  to  report  in 
detail  to  Congress,  in  his  annual  report,  the  proceeds  of  all  sales  of 
materials,  stores,  and  supplies,  made  under  the  provisions  of  this 
act,  and  the  expenses  attending  such  sales.    (22  Stat.  296.) 

These  provisions  were  part  of  section  2  of  the  naval  appropriation  act  for 
the  fiscal  year  1883,  cited  above. 

Preceding  provisions  of  this  section  for  an  account  and  appraisement  of  the 
value  of  the  stock  of  stores  and  supplies  belonging  to  the  several  bureaus  of 
the  Navy  Department,  and  for  the  condemnation  and  sale  of  such  stores  and 
supplies  as  should  be  found  unserviceable,  are  omitted,  as  temporary  merely. 
Further  provisions  of  this  section  for  the  examination  of  vessels  of  the 
Navy,  and  for  the  striking  from  the  Navy  Register  of  the  names  of  vessels 
found  unfit  for  service,  are  set  forth  post,  §  2786. 

The  Secretary  of  the  Navy  was  authorized  to  dispose  of  the  useless  ord- 
nance material  on  hand  at  public  sale,  by  Act  March  3,  1875,  c.  130,  §  1, 
18  Stat  388.  The  net  proceeds  of  the  sale  were  to  be  turned  into  the  Treas- 
ury ;  and  an  amount  equal  to  the  same  was  appropriated,  to  be  applied  to  the 
purpose  of  procuring  a  supply  of  material  adapted  in  manufacture  and  cali- 
ber to  the  then  present  wants  of  the  service,  not  to  exceed  $75,000  in  one  year. 
Said  provision  was  superseded  by  the  provisions  of  this  section. 
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Various  proTisions  for  the  sale  or  other  disposition  of  unserviceable  ordnance 
stores  and  useless  ordnance  materials,  and  the  disposition  of  the  proceeds 
thereof,  are  set  forth  post,  §§  3101-3104. 

The  disposition  of  the  proceeds  of  the  sale  of  old  material,  condemned  stores, 
etc.,  generally  was  regulated  by  R.  S.  §  3618,  and  acts  amendatory  thereof 
and  subsequent  thereto,  post,  §§  6609,  6610. 

§  2786.  (Act  Aug.  5,  1882,  c.  391,  §  2.)     Examination  of  condition 

of  vessels;  vessels  unfit  for  service  to  be  stricken  from  Navy 

Register;  report  thereof . 
It  shall  also  be  the  duty  of  the  Secretary  of  the  Navy,  as  soon  as 
may  be  after  the  passage  of  this  act,  to  cause  to  be  examined  by 
competent  boards  of  officers  of  the  Navy,  to  be  designated  by  him 
for  that  duty,  all  vessels  belonging  to  the  Navy  not  in  actual  service 
at  sea,  and  vessels  at  sea  as  soon  as  practicable  after  they  shall  re- 
turn to  the  United  States,  and  hereafter  all  vessels  on  their  return 
from  foreign  stations,  and  all  vessels  in  the  United  States  as  often 
as  once  in  three  years,  when  practicable ;  and  said  boards  shall  as- 
certain and  report  to  the  Secretary  of  the  Navy,  in  writing,  which 
of  said  vessels  are  unfit  for  further  service,  or,  if  the  same  are  un- 
finished in  any  navy-yard,  those  which  can  not  be  finished  without 
great  and  disproportionate  expense,  and  shall  in  such  report  state 
fully  the  grounds  and  reasons  for  their  opinion.  And  it  shall  be  the 
duty  of  the  Secretary  of  the  Navy,  if  he  shall  concur  in  opinion 
with  said  report,  to  strike  the  name  of  such  vessel  or  vessels  from 
the  Navy  Register  and  report  the  same  to  Congress.    (22  Stat.  296.) 

These  were  further  provisions  of  section  2  of  the  naval  appropriation  act  for 
the  fiscal  year  1883,  cited  above. 

Subsequent  provisions  for  the  appraisal  and  sale  of  vessels  stricken  from  the 
Navy  Register  under  this  act  were  made  by  Act  March  3,  1883,  c.  141,  S  6, 
post,  §  2787. 

Notes  of  Decisions 

Delivery  of  vessel  stricken  to  highest  the  Naval  Register  under  this  act,  and 

bldderw^The    inability     to    make    the  for  proposals  for  the  purchase  of  which 

United   States   a   party   precludes    the  the  Secretary  of  the  Navy,  acting  under 

maintenance  of  an  action  in  mandamus  Act  March  3,  1883,  post,  §  2787,  had 

to  require  the  Secretary  of  the  Navy  advertised.     U.  S.  ex  rel.  Goldberg  v. 

to  deliver  to  the  highest  bidder  a  crui-  Daniels  (1913)  34  Sup.  Ct.  84,  231  U. 

ser  which,  after  survey,  condemnation,  S.  218,  58  L.  Ed.  191. 
and  appraisal  had  been  stricken  from 

§  2787.  (Act  March  3,  1883,  c.  141,  §  5.)  Appraisal  and  sale  of  ves- 
sels stricken  from  Navy  Register  as  unfit  for  service. 
It  shall  be  the  duty  of  the  Secretary  of  the  Navy  to  cause  to  be 
appraised,  in  such  manner  as  may  seem  best,  all  vessels  of  the  Navy 
which  have  been  stricken  from  the  Navy  Register  under  the  pro- 
visions of  the  act  making  appropriations  for  the  naval  service  for 
the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  eighty- 
three,  and  for  other  purposes,  approved  August  fifth,  eighteen  hun- 
dred and  eighty-two.  And  if  the  said  Secretary  shall  deem  it  for  the 
best  interest  of  the  United  States  to  sell  any  such  vessel  or  vessels, 
he  shall,  after  such  appraisal,  advertise  for  sealed  proposals  for  the 
purchase  of  the  same,  for  a  period  not  less  than  three  months,  in 
such  newspapers  as  other  naval  advertisements  are  published,  set- 
ting forth  the  name  and  location  and  the  appraised  value  of  such 
vessel,  and  that  the  same  will  be  sold,  for  cash,  to  the  person  or 
persons  or  corporation  or  corporations  offering  the  highest  price 
therefor  above  the  appraised  value  thereof ;  and  such  proposals  shall 
be  opened  on  a  day  and  hour  and  at  a  place  named  in  said  advertise- 
ment, and  record  thereof  shall  be  made.  The  Secretary  of  the  Navy 
shall  require  to  accompany  each  bid  or  proposal  a  deposit  in  cash 
of  not  less  than  ten  per  centum  of  the  amount  of  the  offer  or  pro- 
posal, and  also  a  bond,  with  two  or  more  sureties  to  be  approved 
by  him,  conditioned  for  the  payment  of  the  remaining  ninety  per 
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centum  of  the  amount  of  such  offer  or  proposal  within  the  time 
fixed  in  the  advertisement.  And  in  case  default  is  made  in  the  pay- 
ment of  the  remaining  ninety  per  centum,  or  any  part  thereof,  the 
Secretary,  within  the  prescribed  time  thereof,  shall  advertise  and  re- 
sell said  vessel  under  the  provisions  of  this  act.  And  in  that  event 
said  cash  deposit  of  ten  per  centum  shall  be  considered  as  forfeited 
to  the  government,  and  shall  be  applied,  first,  to  the  payment  of  all 
costs  and  expenditures  attending  the  advertisement  and  resale  of 
said  vessel;  second,  to  the  payment  of  the  difference,  if  any,  be- 
tween the  first  and  last  sale  of  said  vessel ;  and  the  balance,  if  any, 
shall  be  covered  into  the  Treasury :  Provided,  however.  That  noth- 
ing herein  contained  shall  be  construed  to  prevent  a  suit  upon  said 
bond  for  breach  of  any  of  its  conditions.  Any  vessel  sold  under 
the  foregoing  provisions  shall  be  delivered  to  the  purchaser  upon 
the  full  payment  to  the  Secretary  of  the  Navy  of  the  amount  of 
such  proposal  or  offer;  and  the  net  proceeds  of  such  sale  shall  be 
covered  into  the  Treasury.  But  no  vessel  of  the  Navy  shall  here- 
after be  sold  in  any  other  manner  than  herein  provided,  pr  for  less 
than  such  appraised  value,  unless  the  President  of  the  United  States 
shall  otherwise  direct  in  writing.    (22  Stat.  599.) 

These  provisions  were  part  of  section  5  of  the  deficiency  appropriation  act 
for  the  fiscal  year  1883,  cited  above. 

A  further  provision  of  this  section  for  the  disposition  to  be  made  of  any  ves- 
sel then  in  progress  of  construction  in  a  Navy  yard,  found  unworthy  of  being 
completed,  which  could  not  properly  be  sold,  is  omitted,  as  temporary  merely. 
The  provisions  of  Act  Aug.  5,  1882,  c  391,  §  2,  for  striking  vessels  from  the 
Navy  Register  mentioned  in  this  section,  are  set  forth  ante,  §  2786. 

See  notes  to  R.  S.  §  1540,  and  preceding  provisions  of  this  section,  ante,  K 
2783,  2785. 

Notes  of  Deolsloiui 

Delivery  of  vessel  stricken  to  highest  of  his  bid  by  the  Secretary;    and  the 

bldder.^The  inability  to  make  the  Unit-  Secretary  has  the  power  to  withdraw 

ed  States  a  party  precludes  the  main-  a  vessel  from  sale  after  the  opening 

tenance  of  an  action  in  mandamus  to  of  the  bids  therefor,  although  all  the 

require  the  Secretary  of  the  Navy  to  terms  and  conditions  of  sale  have  been 

deliver  to  the  highest  bidder  a  cruiser  complied  with  by  the  bidder  up  to  the 

which,  after  survey,  condemnation,  and  time  of  the  withdrawal.    U.  S.  v.  Meyer 

appraisal  had  been  stricken  from  the  (IWl)  37  App.  D.  C.  282. 

NavalRe^ster  under  Act  Aug.  5,  1882,  Destruction    of   vessel   condemned.- 

§  2,  ante,  f  2786,  and  for  proposals  for  The  Secretary  of  the  Navy  may  legal- 

the  purchase  of  which  the  Secretary  of  ly  remove  the  engine  and  boiler  from 

the   Navy,    acting  under  this   act   had  naval  barge  No.  7,  for  future  use  by 

advertised.     U.  S.  ex  reL  Goldberg  v.  the  government,   since  the  vessel  has 

Daniels  (1913)  34  Sup.  Ct  84,  231  U.  been   found   unfit  for  further   service, 

S.  218,  58  L.  Ed.  191.  and  the  highest  bid  received  for  the 

Property  in  a  condemned  United  vessel  was  much  less  than  the  value 
States  vessel  offered  for  sale  by  the  of  the  engine  and  boiler.  The  hull,  be- 
Secretary  of  the  Navy  does  not  pass  ing  valueless,  may  be  sunk  or  destroy- 
to  the  highest  bidder  under  acceptance  ed.     (1910)  28  Op.  Atty.  Gen.  470. 

§  2787a.  (Act  Aug.  29,  1916»  c.  417.)     Sale  of  vessels  unsuited  to 
needs  of  Navy. 
The  Secretary  of  the  Navy  is  hereby  authorized  to  sell  any  or 
all  of  the  auxiliary  ships  of  the  Navy  classified  as  colliers,  trans- 
ports, tenders,  supply  ships,  special  types,  and  hospital  ships,  which 
are  eighteen  years  and  over  in  age,  which  he  deems  unsuited  to 
present  needs  of  the  Navy  and  which  can  be  disposed  of  at  an  ad- 
vantageous price,  which  shall  not  be  less  than  fifty  per  centum 
of  their  original  cost,  the  money  obtained  from  such  sale  to  be  cov- 
ered into  the  Treasury  as  miscellaneous  receipts.    (39  Stat.) 
From  naval  appropriation  act 

§  2788.  (Act  June  30,  1890,  c.  640,  §  1.)     Sale  of  condemned  naval 
supplies,  stores,  and  materials. 

The  Secretary  of  the  Navy  is  hereby  authorized  to  sell,  after  ad- 
vertisement of  the  sale  for  such  time  as  in  bis  judgment  the  public 
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interests  may  require,  condemned  naval  suppKes,  stores,  and  mate- 
rials, either  by  public  auction  or  by  advertisement  for  sealed  pro- 
posals for  the  purchase  of  the  same.    (26  Stat.  194.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1891, 
cited  above. 

See  notes  to  R.  S.  1 1540,  ante,  §  2783,  and  provisions  of  Act  Aug.  5,  1882,  c. 
391,  §  2,  and  Act  March  3,  1883,  c  141,  §  5,  ante,  §§  2785-2787. 

§  2789.  (Act  March  3,  1915»  c.  83.)  Disposition  of  useless  papers 
in  files  of  navy  yards  and  naval  stations. 
The  Act  "To  authorize  and  provide  for  the  disposal  of  useless 
papers  in  the  executive  departments,"  approved  February  sixteenth, 
eighteen  hundred  and  eighty-nine,  is  hereby  amended  so  that  accum- 
ulations in  the  files  of  navy  yards  and  naval  stations  that,  in  the 
judgment  of  the  Secretary  of  the  Navy,  are  not  needed  or  useful  in 
the  transaction  of  current  business  and  have  no  permanent  value  or 
historical  interest  may  be  disposed  of  by  the  Secretary  of  the  Navy 
by  sale,  after  advertisement  for  proposals  as  waste  paper  if  practica- 
ble, or  if  not  practicable  then  otherwise  as  may  appear  best  for  the 
interests  of  the  Government,  the  said  Secretary  to  make  detailed 
report  to  the  Congress  in  every  case  of  the  papers  destroyed ;  pro- 
vided always  that  no  papers  less  than  two  years  old  from  the  date 
of  the  last  indorsement  thereon  shall  be  destroyed  or  disposed  of  by 
the  Secretary  of  the  Navy,  except  in  the  manner  provided  in  said 
act  of  February  sixteenth,  eighteen  hundred  and  eighty-nine.  (38 
Stat.  929.) 

Act  Feb.  16,  1889,  c.  171,  providing  for  the  disposal  of  useless  papers  In  the 

executive  departments,  mentioned  in  and  amended  by  this  provision,  is  set 

forth  ante,  §  282. 
Act  Feb.  16,  1889,  above  referred  to,  was  previously  amended  by  Act  Aug. 

22,  1912,  c.  335.    The  latter  act  provided  that  the  disposition  of  the  useless 

papers  should  be  made  by  the  coi^mander  in  chief  of  the  fleet,  instead  of  by 

the  Secretary  of  the  Navy,  as  provided  above. 

§  2790.  (R.  S.  §  1542.)     Commandants  of  navy-yards. 

The  President  may  select  the  commandants  of  the  several  navy- 
yards  from  officers  not  below  the  grade  of  commander. 

Act  Aug.  2,  1861,  c  36,  12  Stat.  285.  Act  July  5,  1862,  c  134,  j  2,  12 
Stat  510. 

Notes  of  Deolsloiui 

Construction  of  prior  acts.^Act  July  act  of  1804  which  required  the  com- 

10,  1832,  authorizing  the  appointment  mandant  of  the  navy  yard  at  WasMng- 

of  a  separate  and  permanent  agent  at  ton  to  act  as  agent    U.  S.  v.  Macdaniel 

Washington,   repeals  that  part  of  the  (1833)  7  Pet  1,  13,  8  L.  Ed.  687. 

§  2791.  (Act  June  24,  1910,  c.  378.)  Detail  of  line  officers  for  duty 
under  sta£F  officers  in  navy-yards  and  naval  stations. 
Line  officers  may  be  detailed  for  duty  under  staff  officers  in  the 
manufacturing  and  repair  departments  of  the  navy-yards  and  naval 
stations,  and  all  laws  or  parts  of  laws  in  conflict  herewith  are  here- 
by repealed.    (36  Stat.  614.) 

This  was  a  proviso,  annexed  to  provisions  for  distribution  of  the  duties  of 
the  Bureau  of  Equipment  among  the  other  bureaus  and  offices  of  the  Navy 
Department,  in  the  naval  appropriation  act  for  the  fiscal  year  1011,  cited 
above. 

§  2792.  (R.  S.  §  1543.)     Master  workmen. 

The  persons  employed  at  the  several  navy-yards  to  superintend 
the  mechanical  departments,  and  heretofore  known  as  master  me- 
chanics, master  carpenters,  master  joiners,  master  blacksmiths,  mas- 
ter boiler-makers,  master  sail-makers,  master  plumbers,  master  paint- 
ers, master  calkers,  master  masons,  master  boat-builders,  master  spar- 
makers,  master  block-makers,  master  laborers,  and  the  superintend- 
ents of  rope-walks  shall  be  men  skilled  in  their  several  duties  and 
appointed  from  civil  life,  and  shall  not  be  appointed  from  the  officers 
of  the  Navy. 

Act  June  17,  1868,  c.  61,  |  1,  15  Stat  60, 
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§  2793.  (R.  S.  §  1544.)     Laborers,  how  selected. 

Laborers  shall  be  employed  in  the  several  navy-yards  by  the  proper 
officers  in  charge  with  reference  to  skill  and  efficiency,  and  without 
regard  to  other  considerations. 

Act  May  23,  1872,  c.  196,  f  1,  17  Stat.  146. 

Notes  of  Deeiflioiui 

Construction    and    application.— Per-  mentioned     privilefed    class,     relative 

sons  employed  in  navy  yards  as  skilled  skill  and  efficiency  should  be  decisive  as 

laborers  or  mechanics  are  not  within  to   the   right   of   employment,   and  all 

Civil  Service  Act,  §  7  (22  Stat.  405),  other  considerations  should  be  subordi- 

which  declares  that  no  "person  merely  nated  thereto.     Id. 

employed  as   a  laborer  or  workman^  Civilian  employes  at  navy  yards,  oth- 

shall  be  required  to  be  classified  there-  er  than  laborers  or  workmen,  are  in- 

under.     (1909)  27  Op.  Atty.  Gen.  446.  eluded  within  the  dassified  service,  and 

This  section  must  be  construed  in  are  not  exempted  from  competitive  ex- 
connection  with  R.  S.  §  1754,  post,  i  amination  by  the  terms  of  schedule  A 
8214,  which  provides  that  persons  hon-  of  the  civil  service  rules ;  but,  in  so  far 
orably  discharged  from  the  military  or  as  they  come  within  the  provision  of 
naval  service  by  reason  of  disability,  section  3  of  rule  3,  they  are  subject  to 
etc.,  incurred  in  the  line  of  duty,  shall  special  tests  of  fitness  to  be  prescribed 
be  preferred  for  appointments  to  civil  in  accordance  with  the  terms  of  the 
offices,  where  they  are  found  to  possess  latter  rule.    Id. 

the  necessary  business  capacity  to  prop-  The  military  preferences  allowed  by 

erly  discharge  the  duties  of  such  of-  the  present  navy  yard  regulations,  re- 

fice.     (1909)  27  Op.  Atty.  Gen.  184.  vised  April  11,  1908,  are  in  violation  of 

As  between  persons  within  the  above-  the  requirements  of  this  section.     Id. 

(R.  S.  §  1545.    Repealed.) 

This  section  was  as  follows: 

"Salaries  shall  not  be  paid  to  any  employes  in  any  of  the  navy-yards,  except 
those  who  are  designed  in  the  estimates.  All  other  persons  shall  receive  a  per 
diem  compensation  for  the  time  during  which  they  may  be  actually  employed." 

It  was  repealed  by  a  provision  of  Act  March  3,  1909,  c.  255,  35  Stat.  754, 
which  act  made  different  provisions  as  to  the  rates  of  pay  of  the  clerical, 
drafting,  inspection  and  messenger  force  at  navy-yards,  set  forth  post,  §  2794. 

Payments  to  civilian  employes  appointed  by  the  Navy  Department  at  naval 
stations  in  the  island  possessions,  until  specific  appropriation  should  be  made 
for  their  pay,  were  authorized  by  a  provision  of  Act  July  1,  19(X2,  c.  1368, 
post,  §  2797. 

§  2794.  (Act  March  3,  1909,  c.  255.)  Clerical,  etc.,  force  at  navy- 
yards,  naval  stations,  etc. ;  pajrment  from  lump  appropriations ; 
rates  of  pay;  number  and  distribution ;  leaves  of  absence ;  re- 
port of  number,  duties,  and  pay. 
Hereafter  the  rates  of  pay  of  the  clerical,  drafting,  inspection, 
and  messenger  force  at  navy-yards  and  naval  stations  and  other 
stations  and  offices  under  the  Navy  Department  shall  be  paid  from 
lump  appropriations  and  shall  be  fixed  by  the  Secretary  of  the  Navy 
on  a  per  annum  or  per  diem  basis  as  he  may  elect ;  that  the  num- 
ber may  be  increased  or  decreas  :d  at  his  option  and  shall  be  dis- 
tributed at  the  various  navy-yards  and  naval  stations  by  the  Secretary 
of  the  Navy  to  meet  the  needs  of  the  naval  service,  [and  that  such 
per  diem  employees  may  hereafter,  in  the  discretion  of  the  Secretary 
of  the  Navy,  be  granted  leave  of  absence  not  to  exceed  fifteen  days 
in  any  one  year,  which  leave  may,  in  exceptional  and  meritorious 
cases,  where  such  an  employee  is  ill,  be  extended,  in  the  discretion 
of  the  Secretary  of  the  Navy,  not  to  exceed  fifteen  days  additional 
in  any  one  year;]  that  the  total  amount  expended  annually  for  pay 
for  such  clerical,  drafting,  inspection,  and  messenger  force  shall  not 
exceed  the  amounts  specifically  allowed  by  Congress  under  the  sev- 
eral lump  appropriations,  and  that  the  Secretary  of  the  Navy  shall 
each  year,  in  the  annual  estimates,  report  to  Congress  the  number 
of  persons  so  employed,  their  duties,  and  the  amount  paid  to  each. 
(35  Stat.  754.) 

These  were  provisions  of  the  naval  appropriation  act  for  the  fiscal  year 
1910,  dted  above. 
A  farther  provigo  of  this  act  making  it  the  duty  of  the  Secretary  of  the 
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Navy  to  submit  to  Congress  at  its  next  session  a  schedule  of  rates  of  com- 
pensation to  be  permanently  fixed  for  clerical,  inspection,  and  messenger 
service  in  navy-yards,  etc.,  is  omitted,  as  temporary  merely. 

A  further  proviso  that  certain  employes  at  navy-yards,  etc,  discharged  for 
lack  of  work  or  insufficiency  of  funds,  should  be  preferred  for  employment,  is 
■et  forth  post,  §  2795. 

Previous  provisions  relating  to  the  payment,  from  lump  appropriations,  of 
classified  civil-service  employes  necessary  to  perform  the  deri<il,  drafting,  in- 
spection, messenger,  and  other  classified  work  at  the  several  navy-yards  and 
stations,  and  requiring  estimates  for  all  such  classified  civil-service  employes 
to  be  submitted  annually,  made  by  Act  March  4,  1907,  c.  2919,  §  1,  34  Stot 
1883,  and  Act  May  30,  1908,  c.  227,  {  1,  35  Stat  505,  were  superseded  by 
the  provisions  of  this  act. 

A  proviso,  annexed  to  an  appropriation  under  the  heading  "Emergency 
Fund,"  in  the  naval  appropriation  act  for  the  fiscal  year  1903,  Act  July  1, 
1902,  c.  1368,  32  Stat  663,  authorizing  the  allowance  of  payments  under  that 
appropriation  to  civilian  employes  at  naval  stations  in  the  island  i)ossessions 
during  the  fiscal  year  1902,  "and  until  such  time  as  Congress  shall  make  specific 
appropriation  for  the  pay  of  such  employes,"  may  be  regarded  as  superseded  by 
these  provisions. 

A  further  provision  of  said  Act  July  1,  1902,  c.  1368,  relating  to  travel  pay 
of  such  civilian  employes,  in  certain  islands  specified,  is  set  forth  post,  §  2796. 

Provisions  for  allowance  of  similar  payments  under  the  appropriation  "Con- 
tingent, Navy,"  to  such  civilian  employes,  during  subsequent  fiscal  years,  ap- 
plicable only  during  the  year  for  which  the  appropriation  is  made,  are  con- 
tained in  the  annual  naval  appropriation  acts. 

The  words  in  brackets  are  superseded  by  a  provision  of  the  naval  appro- 
priation act  for  the  fiscal  year  1917,  Act  Aug.  29,  1916,  c.  417,  post,  §  3248. 

Notes  of  Deoisloiui 

Compensation  of  particular  employes.  Suspension  affecting  compensation.^ 

— One  employed  as  a  foreman  mason  at  The  suspension  of  a  foreman  mason  by 

a  per  diem  compensation  is  not  entitled  the  commandant  is,  in  effect,  his  dis- 

to  compensation,   except  for  the  time  charge;  and  the  fact  that  after  his  sus- 

during  which  he  actually  renders  serv-  pension  a  board  is  appointed  to  inves- 

ices.     Murphy  v.  U.  S.  (1897)  79  Fed.  tigate  charges  against  him  is  no  recog- 

255,  256,  24  C.  C.  A.  557.  nition  of  his  status  as  an  em  ploy  6,  and 

Employes  of  the  Navy  Department,  gives   him   no   right  to   compensation^ 

required   to  labor  on  Saturday  after-  nor  to  a  recovery  of  sums  expended  in 

noons,  are  entitled  to  be  paid  therefor  traveling  to   attend  before  the   board, 

at  the  ordinary  rate  of  pay  under  this  Murphy  v.  U.  S.   (1897)  79  Fed.  255, 

section.    Adams  v.  U.  S.  (1907)  42  Ct  24  C.  C.  A.  557. 
CL  191. 

§  2795.  (Act  March  3,  1909,  c.  255.)  Clerical,  etc.,  force  at  navy- 
yards,  naval  stations,  etc. ;  preference  for  re-emplo)rment  after 
discharge  for  lack  of  work,  etc. 

Persons  employed  in  the  clerical,  drafting,  and  inspection  force 
at  navy-yards  and  stations  discharged  for  lack  of  work  or  insuffi- 
ciency of  funds  shall  for  one  year  thereafter  be  preferred  for  em- 
ployment in  such  navy-yards  and  stations  in  the  clerical,  drafting, 
inspection,  and  messenger  forces.    (35  Stat.  755.) 

This  was  a  further  proviso  of  the  naval  appropriation  act  for  the  fiscal 
year  1910,  cited  above. 

§  2796.  (Act  March  4,  1913,  c.  148.)     Clerical,  etc.,  force  at  nayy- 

^ards,  naval  stations,  etc.;  leaves  of  absence;  no  compensation 

in  addition  to  leave  pay. 

Employees  while  taking  their  leaves  of  absence  shall  not  receive 

compensation  for  services  rendered  during  the  period  of  such  leave 

of  absence  in  addition  to  leave  pay.    (37  Stat.  893.) 

This  was  a  proviso  annexed  to  the  appropriation  for  pay,  miscellaneous,  of 
the  Navy,  in  the  naval  appropriation  act  for  the  fiscal  year  1914,  cited  above. 
Provisions  for  leaves  of  absence  to  employ^  at  the  navy  yards  and  naval 
stations  were  made  by  i  3248,  post. 

§  2797.  (Act  July  1,  1902,  c.  1368.)  Civilian  employes  appointed 
for  duty  in  certain  islands;  travel  pay. 

The  Secretary  o£  the  Navy,  in  his  discretion,  is  authorized  to  pay 
all  civilian  employees  appointed  for  duty  in  the  Philippine,  Hawaiian, 
4U.S.CoMP.'16-260  (4145) 
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and  Samoan  islands,  the  island  of  Guam,  and  the  island  of  Porto 
Rico,  from  the  date  of  their  sailing  from  the  United  States  until  they 
report  for  duty  to  the  officer  under  whom  they  are  to  serve,  and 
while  returning  to  the  United  States  by  the  most  direct  route  and 
with  due  expedition,  a  per  diem  compensation  corresponding  to  their 
pay  while  actually  employed;  and  in  cases  where  the  appointee  is 
not  to  fill  an  existing  vacancy  his  pay  while  traveling  may  be  charged 
to  the  annual  appropriation  of  the  bureau  concerned.  (32  Stat. 
663.) 

This  was  a  provision  of  the  navy  appropriation  act  for  the  fiscal  year  1903, 
cited  above. 

§  2797a.  (Act  Aug.  29,  1916,  c.  417.)     Accrued  leave  of  absence. 

Hereafter  any  civilian  employee  of  the  Navy  Department  who  is 
a  citizen  of  the  United  States  and  employed  at  any  station  outside 
the  continental  limits  of  the  United  States  may,  in  the  discretion 
of  the  Secretary  of  the  Navy,  after  at  least  two  years'  continuous, 
faithful,  and  satisfactory  service  abroad,  and  subject  to  the  inter- 
ests of  the  public  service,  be  granted  accrued  leave  of  absence,  with 
pay,  for  each  year  of  service,  and  if  an  employee  should  elect  to 
postpone  the  taking  of  any  or  all  of  the  leave  to  which  he  may  be 
entitled  in  pursuance  hereof  such  leave  may  be  allowed  to  accumu- 
late for  a  period  of  not  exceeding  four  years,  the  rate  of  pay  for 
accrued  leave  to  be  the  rate  obtaining  at  the.  time  the  leave  is 
granted.    (39  Stat.) 

From  naval  appropriation  act 

§  2798.  (R  S.  §  1546.)     Requiring  contributions  for  political  pur- 
poses at  navy-yards. 

No  officer  or  employe  of  the  Government  shall  require  or  request 
any  working  man  in  any  navy-yard  to  contribute  or  pay  any  money 
for  political  purposes,  nor  shall  any  working  man  be  removed  or 
discharged  for  political  opinion;  and  any  officer  or  employe  of  the 
Government  who  shall  offend  against  the  provisions  of  this  section 
shall  be  dismissed  from  the  service  of  the  United  States. 
Act  March  2,  1867,  c.  172,  §  8,  14  Stat.  492. 

Cited    without    definite    appiication, 

Ex  parte  Curtis  (1882)  1  Sup.  Ct  381, 
884,  385,  106  U.  S.  371,  27  L.  Ed.  232. 

§  2799.  (Act  June  30,  1876,  c.  159,  §  1.)  Force  at  navy-yard  not  to 
be  increased  before  election. 
No  increase  of  the  force  at  any  navy-yard  shall  be  made  at  any 
time  within  sixty  days  next  before  any  election  to  take  place  for 
President  of  the  United  States,  or  members  of  Congress,  except 
when  the  Secretary  of  the  Navy  shall  certify  that  the  needs  of  the 
public  service  make  such  increase  necessary  at  that  time  which 
certificate  shall  be  immediately  published  when  made.  (19  Stat. 
69.) 

This  was  a  proviBion  of  the  naval  appropriation  act  for  the  fiscal  year  1877, 
cited  above. 

§  2800.  (Act  Aug.  22,  1912,  c.  335.)     Enlisted  men  on  battle  ships 
docked,  etc.,  at  navy-yard ;  duties  to  be  required. 

No  enlisted  men  or  seamen,  not  including  commissioned  and  war- 
rant officers,  on  battleships  of  the  Navy,  when  such  battleships  are 
docked  or  laid  up  at  any  nav^  yard  for  repairs,  shall  be  ordered  or 
required  to  perform  any  duties  except  such  as  are  or  may  be  per- 
formed by  the  crew  while  at  sea  or  in  a  foreign  port.  (37  Stat.  355.) 
This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1913, 
cited  above. 
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§  2801.  (Act  April  27,  1904,  c.  1622.)  Power  plants  at  each  navy- 
yard  and  station;  consolidation  under  Bureau  of  Yards  and 
Docks. 

The  Secretary  of  the  Navy  is  hereby  authorized,  in  his  discretion,  to 
consolidate  the  several  power  plants  in  any  or  all  of  the  several  navy- 
yards  and  stations  at  each  navy-yard  and  station  under  the  Bureau  of 
Yards  and  Docks  for  the  generation  and  distribution  of  light,  heat, 
and  power  for  all  the  purposes  of  the  Navy.  To  the  above  epd  all 
such  plants  may  be  transferred  from  other  bureaus  to  the  Bureau  of 
Yards  and  Docks.     (33  Stat.  337.) 

These  were  proTisioiis  of  the  naval  appropriation  act  for  the  fiscal  year  1905, 
cited  above. 

Further  provisions  of  this  act  relating  to  the  disposition  of  previous  appro- 
priations for  power  houses  and  power  plants,  and  making  an  appropriation  to 
carry  out  the  purposes  of  this  provision,  are  omitted,  as  temporary  merely. 

§  2802.  (Act  March  4,  1911,  c.  239.)  Young  Men's  Christian  As- 
sociation buildings  in  navy-yards  and  stations;  heat  and  light. 
The  Secretary  of  the  Navy  is  authorized,  in  his  discretion,  to 
furnish  hereafter,  without  charge,  heat  and  light  for  the  Young 
Men's  Christian  Association  buildings  in  navy  yards  and  stations. 
(36  Stat.  1274.) 

This  was  a  proviso  annexed  to  an  appropriation  for  maintenance  of  yards  and 
docks  in  the  naval  appropriation  act  for  the  fiscal  year  1912,  cited  above* 

Cit«d    without    dellnlt«    application, 

Greenleaf  Johnson  Lumber  Go.  v.  U.  S. 
(D.  C.  1913)  204  Fed.  489-491. 

§  2803.  (Act  Aug.  5,  1882,  c.  391,  §  1.)  Washington  navy-yard  as 
manufacturing  yard ;  rope-walk  in  Boston  navy-yard  continued. 

The  navy-yard  at  Washington,  District  of  Columbia,  may,  at 
the  discretion  of  the  Secretary  of  the  Navy,  be  maintained  as  a 
manufacturing  yard  for  the  Bureaus  of  Equipment  and  Recruiting 
and  Ordnance,  and  that  work  may  be  continued  in  the  rope-walk  in 
the  Boston  navy-yard:  And  provided  further.  That  nothmg  herein 
shall  be  held  to  interfere  with  the  permanent  improvement  of  any 
navy-yard  as  now  authorized  by  law,  or  the  expenditure  for  such  pur- 
pose of  any  money  appropriated  by  Congress  therefor.  (22  Stat. 
289.) 

These  were  provisos  annexed  to  an  appropriation  for  the  civil  establishment 
at  navy-yards  in  the  naval  appropriation  act  for  the  fiscal  year  1883,  cited 
above. 

Provisions  for  the  acquisition  by  purchase  or  condemnation  of  land  for 
an  addition  to  the  Washin^rton  Navy  Yard,  and  for  the  construction  and 
maintenance  of  railroad  tracks  to  and  into  said  navy  yard,  are  contained  in  the 
naval  service  appropriation  act  for  the  fiscal  year  1917,  Act  Aug.  29,  1916, 
c.  417,  39  Stat 

§  2804.  (Act  June  10,  1896,  c.  399,  §  1.)  Washington  navy-yard; 
model  tank;  experiments  by  private  shipbuilders. 
For  making  plans,'  examining  and  preparing  the  ground  and  oth- 
er preliminary  work  toward  the  construction  of  a  model  tank,  with 
all  buildings  and  appliances,  to  be  built  upon  the  grounds  of  the 
navy  yard  at  Washington,  District  of  Columbia,  under  the  Bureau 
of  Construction  and  Repair  of  the  Navy  Department,  which  shall 
conduct  therein  the  work  of  investigating  and  determining  the  most 
suitable  and  desirable  shapes  and  forms  to  be  adopted  for  United 
States  naval  vessels,  *  * :  Provided,-  That  upon  the  authoriza- 
tion of  the  Secretary  of  the  Navy  experiments  may  be  made  at 
this  establishment  for  private  shipbuilders,  who  shall  defray  the 
cost  of  material  and  of  labor  of  per  diem  employees  for  such  ex- 
periments :  And  provided  further,  That  the  results  of  such  private 
experiments  shall  be  regarded  as  confidential  and  shall  not  be  di- 
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vulged  without  the  consent  of  the  shipbuilder  for  whom  they  may 
be  made.    (29  Stat.  372.) 

These  were  provisions  of  the  naval  appropriation  act  for  the  fiscal  year  1897, 
cited  above. 

§  2804a.  (Act  Aug.  29,  1916,  c.  417.)  Site  for  naval  radio  station 
transferred  to  Navy  Department. 

That  such  land  of  the  United  States  under  the  control  of  a  par- 
ticular department  or  other  branch  of  the  Government  that  has  been 
or  may  hereafter  be  mutually  selected  as  a  site  for  a  naval  radio 
station  may,  by  direction  of  the  President,  be  transferred  to  and 
placed  under  the  control  and  jurisdiction  of  the  Navy  Department 
for  use  as  a  naval  radio  station  or  other  naval  purposes.  (39  Stat.) 
From  naval  appropriation  act,  cited  above. 

§  2804b.  (Act  Aug.  29,  1916,  c.  417.)  Additional  navy  yard  or 
naval  station  on  Pacific  Coast;  appointment  and  powers  of 
Commission  to  make  report. 
The  President  i^  hereby  authorized  to  appoint  a  commission  of 
five  officers  of  the  Navy  not  below  the  rank  of  commander  to  in- 
vestigate and  report  at  the  beginning  of  the  next  regular  session 
of  Congress  if  practicable,  and  if  not,  as  soon  thereafter  as  prac- 
ticable, as  to  the  necessity,  desirability,  and  advisability  of  estab- 
lishing an  additional  navy  yard  or  naval  station  on  the  Pacific 
coast  of  the  United  States.  And  if  such  a  navy  yard  or  naval  sta- 
tion be  recommended  as  necessary  and  advisable,  said  report  shall 
designate  the  most  suitable  site  and  the  estimated  cost  thereof, 
together  with  a  detailed  statement  of  the  reasons  for  such  designa- 
tion and  the  nature  and  scope  of  the  activities  for  naval  purposes 
of  such  yard  or  station.  In  arriving  at  such  designation  the  com- 
mission shall  take  into  consideration  all  strategical  and  other  mili- 
tary considerations  as  well  as  all  industrial  elements  necessary  for 
the  economical  and  successful  operation  of  such  a  yard  or  station, 
including  local  conditions  as  to  labor  and  material.  Said  report 
shall  also  contain  an  estimated  cost  of  the  necessary  buildings, 
shops,  piers,  sea  walls,  and  equipment  of  said  yard  or  station  to- 
gether with  the  estimated  annual  cost  of  maintenance  thereof.  (39 
Stat.) 

From  naval  appropriation  act,  cited  above. 

§  2804c.  (Act  Aug.  29,  1916,  c.  417.)  Commission  to  report  on  ad- 
visability of  establishing  additional  navy  yard  or  naval  station 
on  Atlantic  Coast. 

Said  commission  shall  also  investigate  and  report  upon  the  neces- 
sity, desirability,  and  advisability  of  improving  existing  or  estab- 
lishing an  additional  navy  yard  or  naval  station  on  the  Atlantic 
coast  south  of  Cape  Hatteras  or  on  or  near  the  United  States  coast 
of  the  Gulf  of  Mexico  or  in  the  Caribbean  Sea  of  a  character  ade- 
quate for  the  proper  naval  defense  of  that  portion  of  the  country. 
Said  report  shall  contain  all  the  information  of  like  character  as 
directed  in  the  preceding  paragraph  relating  to  the  investigation 
and  report  as  to  the  Pacific  coast.  (39  Stat.) 
From  naval  appropriation  act,  cited  above. 

§  2804d.  (Act  Aug.  29,  1916,  c.  417.)     Commission  to  investigate 
and  report  on  advisability  of  establishing  submarine  and  avia- 
tion bases. 
Said  commission  shall  also  investigate  and  report  as  to  the  neces- 
sity, desirability,  and  advisability  of  establishing  submarine  and 
aviation  bases  on  the  Atlantic,  Gulf  of  Mexico,  and  Pacific  coasts 
and  other  possessions  of  the  United  States,  and  as  to  the  cost  and 
location  thereof.    (39  Stat.) 

From  naval  appropriation  act^  cited  above. 
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§  2804e.  (Act  Aug.  29,  1916,  c.  417.)     Commission  to  investigate 
and  report  on  advisability  of  abolishing  existing  navy  yards  or 
naval  stations. 
Said  commission  shall  also  investigate  and  report  as  to  the  neces- 
sity, desirability,  and  advisability  of  abolishing  any  existing  navy 
yard  or  naval  station,  and  if  such  action  is  recommended,  to  report 
fully  the  reasons  therefor  and  the  advantages  to  be  obtained  there- 
by. (39  Stat.) 

From  naval  appropriation  act,  cited  above. 


CHAPTER  SEVEN 
General  Provisions  Relating  to  the  Navy 


Sec. 

2805.  Reguladons. 

2806.  Copy  to  be  famished  to  officers. 

2807.  Oath  of  allegiance. 

2808.  Regulations  of  supplies. 

2809.  Exchange     of     typewriting     and 

computing  machines. 
2800a.  Exchanging  worn-out  motor  ve- 
hicles for  new  ones. 

2810.  Sales  of  stores  to  officers  and  en- 

listed men  and  to  civilian  em- 
ployte  at  certain  naTal  stations. 

2811.  Profit  on  sales  of  supplies. 

2812.  Appointment  of   persons    to   dis- 

burse money  on  foreign  sta- 
tions. 

2818.  Insane  of  the  Navy. 

2813a.  Detail  of  officers  and  enlisted 
men    of    Navy    and    Marine 


Sec 

Corps  to  service  with  Repub- 
lic of  Haiti;  authority  to 
make;  compensation. 

2813b.  Detail  of  officers  and  enlisted 
men  of  Navy  and  Marine 
Corps  to  service  with  Repub- 
lic of  Haiti;  substitution;  pay 
and  allowances. 

2813c.  Detail  of  officers  and  enlisted 
men  of  Navy  and  Marine 
Corps  to  service  with  Repub- 
lic of  Haiti;  credit  for  service 
in  computing  longevity,  etc. 

2818d.  Secretaries  of  War  and  Navy  to 
report  to  Congress  in  respect 
to  improvements  of  harbors, 
canals  and  channels. 


§  2805.  (R.  S.  §  1547.)     Regulations. 

The  orders,  regulations,  and  instructions  issued  by  the  Secretary 
of  the  Navy  prior  to  July  14,  1862,  with  such  alterations  as  he  may 
since  have  adopted,  with  the  approval  of  the  President,  shall  be  recog- 
nized as  the  regulations  of  the  Navy,  subject  to  alterations  adopted  in 
the  same  manner. 

Act  July  14,  1862,  c  164,  §  6,  12  Stat.  565. 

Notes  of  Deciflioiui 


Regulations  having  force  as  iaw.^ 
The  orders,  regulations,  and  instruc- 
tions issued  by  the  Secretary  of  the 
Navy,  with  the  approval  of  the  Presi- 
dent, for  the  government  of  the  navy 
have  the  force  of  the  statute  law  when 
not  inconsistent  therewith.  Ex  parte 
Reed  (1879)  100  U.  S.  13,  22.  25  L. 
Ed.  538;  Adams  v.  U.  S.  (1907)  42 
Ct  CL  191;  (1894)  21  Op.  Atty.  Gen.  46. 

Approval  of  President^All  navy  reg- 
ulations issued  since  July  14,  1862,  re- 
quire the  approval  of  the  President. 
(1904)  25  Op.  Atty.  Gen.  270,  271. 

Particular    regulation8.~Pursers   are 

bound  by  the  naval  regulations  of  1817 
as  to  commissions  on  disbursements,  in 
the  absence  of  a  different,  authorized 
agreement  U.  S.  v.  Fitzgerald  (C.  C. 
1832)  Fed,  Gas.  No.  15,107. 

The  orders,  regulations,  and  instruc- 
tions must  be  in  accordance  with  law 
and  on  a  subject  which  the  law  has  not 


defined.  Symonds  v.  U.  S.  (1886)  21 
Ct  CL  148. 

Regulations  are  presumed  to  be  is- 
sued with  the  approval  of  the  President, 
and  this  presumption  extends  to  an  or- 
der requiring  employes  to  render  serv- 
ice on  Saturday  afternoons  with  no  oth- 
er compensation  than  such  as  shall  be 
due  by  reason  of  the  extension  of  the 
hours  of  service.  Adams  v.  U.  S. 
(1907)  42  Ct  CI.  191. 

The  navy  regulations  may  designate 
the  rank  "of  aids"  when  the  statute 
has  made  appropriations  for  their  pay. 
Jones  V.  U.  S.  (1913)  49  Ct  CI.  16. 

Provision  of  statute  exists  by  which 
the  statute  regulations  of  the  army 
may,  within  certain  limits,  be  altered 
by  the  Secretary  of  War;  but  there  is 
no  such  provision  in  regard  to  the  stat- 
ute regulations  of  the  navy.  (1853)  6 
Op.  Atty.  Gen.  10. 

The  President  and  subordinate  exec- 
utive officers,  whether  military  or  civil. 
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possess  a  limited  power  to  establish  are  not  properly  within  Act  July  14, 
regulations,  provided  these  be  in  ezecu-  1862,  c.  164,  §  5,  from  which  was 
tion  of  and  supplemental  to  the  statutes  drawn  the  supposed  authority  to  alter 
and  statute  regulations,  but  not  to  re-  or  modify  them,  and  establish  new  and 
peal  or  contradict  existing  statutes  or  different  regulations  on  the  subject  to 
statute  regulations,  nor  to  make  provi-  which  they  relate.  The  opinion  of  At- 
sions  of  a  legislative  nature.  Hence,  torney  General  Bates  ([1862]  10  Op. 
the  "System  of  Orders  and  Instruc-  Atty.  Gen.  413)  dissented  from.  (1869) 
tions**  for  the  navy,  issued  by  President  13  Op.  Atty.  Gen.  10. 
Fillmore  as  "Executive  of  the  United  Paragraphs  0,  12,  and  18  of  the  Navy 
States,"  February  15,  1853,  is  without  Regulations  of  1876  (page  114)  corn- 
legal  validity,  and  in  derogation  of  the  mented  on  and  construed.  (ISiSO)  16 
powers  of  Congress.     Id.  Op.  Atty.  Gen.  404. 

The  regulations  adopted  by  the  Secre-  Article  21  of  the  Navy  RegulatlonB 

tary  of  the  Navy,  with  the  approbation  ot  1893  is  within  the  authority  confer- 

of  the  President,  on  March  13,   1863,  red   upon  the  Secretary  of  the  Navy, 

concerning  the  relative  rank  of  the  staff  (1894)  21  Op.  Atty.  Gen.  46. 

officers  of  the  navy,  in  so  far  as  they  Cited    without    definite    application, 

gre   alterations   of  the   orders   of   the  Smith  v.  Whitney    (1886)   6  Sup.  Ot. 

Secretory  of  the  Navy,  to  which  legis-  670,  577,  116  U.  S.  167,  29  L.  Ed.  601; 

lative  sanction  was  given  by  Act  Aug.  Johnson  v.  Sayre   (1895)   15  Sup.  Ct 

6,  1854,  c  268,  i  4,  and  Act  March  3,  773,  776,  158  U.  S.  109,  39  L.  Ed.  914; 

1859,  c  76,  §  2,  are  not  founded  upon  McGowan  v.  U.  S.   (1913)   48  Ct.  CL 

valid  authority  of  law.     Those  orders  95. 

§  2806.  (R.  S.  §  1548.)     Copy  to  be  furnished  to  officers. 

The  Secretary  of  the  Navy  shall  cause  each  commissioned  or  war- 
rant officer  of  the  Navy,  on  his  entry  into  the  service,  to  be  furnished 
with  a  copy  of  the  regulations  and  general  orders  of  the  Navy  De- 
partment then  in  force,  and  thereafter  with  a  copy  of  all  such  as  may 
be  issued. 

Act  July  17,  1862.  c.  204.  i  19. 12  Stat  610. 

§  2807.  (Act  March  3,  1899,  c.  413,  §  25.)     Oath  of  allegiance. 

The  oath  of  allegiance  now  provided  for  the  officers  and  men  of 
the  Army  and  Marine  Corps  ^hall  be  administered  hereafter  to  the 
officers  and  men  of  the  Navy.    (30  Stat.  1009.) 

The  officers  and  men  of  the  Marine  Corps  were  required  to  take  the  same 
oaths  provided  for  the  officers  and  men  of  the  Army,  by  R.  S.  §  1609.  post,  i 
2926. 
The  form  of  the  oath  of  office  was  prescribed  by  R.  S.  §  1757,  post,  §  3218. 

§  2808.  (R.  S.  §  1549.)     Regulations  of  supplies. 

It  shall  be  the  difty  of  the  President  to  make,  subject  to  the  provi- 
sions of  law  concerning  supplies,  such  regulations  for  the  purchase, 
preservation,  and  disposition  of  all  articles,  stores,  and  supplies  for 
persons  in  the  Navy,  as  may  be  necessary  for  the  safe  and  economical 
administration  of  that  branch  of  the  public  service. 

Act  Aug.  26.  1842.  c  206.  §  2.  5  Stat.  535.  Act  March  3.  1847.  c.  48.  {  1>  9 
Stat.  171. 

Provisions  relating  to  a  **clothing  and  small  stores  fund,"  to  be  used  in  the 
purchase  of  supplies  of  such  stores,  made  by  Act  Feb.  14.  1879.  c  68.  and  Act 
June  30.  1890.  c.  640.  are  set  forth  post.  $§  6758.  6759. 

Provisions  regnlating  the  purchase  of  supplies  with  the  moneys  appropriated 
therefor,  were  made  by  Act  March  2,  1891,  c.  494.  and  subsequent  acts.  post. 
K  6760-6762. 

A  provision  for  sales  of  supplies  to  officers  and  enlisted  men  and  to  civilian 
employes  at  certain  naval  stations  was  made  by  Act  March  3.  1909.  c.  255. 
post.  {  2810. 

Notes  of  Deciflioiui 

Purchase  of  supplles^-Act  Aug.  26.  purchases  on  public  account  and  dis- 

1842  (5  Stat  535).  repealed  former  reg-  burse  moneys  for  use  of  the  navy  as  ap- 

ulations   as    to   pursers,   and   required  propriated   by   law.      Strong   v.   U.    S. 

new    "directions    and    regulations"    in  (1867)    6   Wall.   788.   793,   18   L.   Ed. 

their  place,   and   since   the   enactment  740. 
thereof  they  may  be  directed  to  make 

§  2809.  (Act  Aug.  22,  1912,  c.  335.)     Exchange  of  typevrriting  and 
computing  machines. 
Hereafter  wornout  typewriting  and  computing  machines  for  the 
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naval  establishment  may  be  exchanged  as  a  part  of  the  purchase 
price  of  new  ones.    (37  Stat.  306.)    ^ 

This  was  a  proviso  annexed  to  an  appropriation  for  contingent  expenses  of 

the  Bureau  of  Supplies  and  Accounts  in  the  naval  appropriation  act  for  the 

fiscal  year  1913,  cited  above. 

§  2809a.  (Act  Aug.  29,  1916,  c.  417.)     Exchanging  worn-out  motor 

vehicles  for  new  ones. 
Hereafter  worn-out  motor-propelled  vehicles  for  the  Naval  Es- 
tablishment may  be  exchanged  as  a  part  of  the  purchase  price  of 
new  ones.    (39  Stat.) 

From  naval  appropriation  act,  cited  above. 

§  2810.  (Act  March  3,  1909,  c.  255.)  Sales  of  stores  to  officers  and 
enlisted  men  and  to  civilian  employes  at  certain  naval  stations. 
Hereafter  such  stores  as  the  Secretary  of  the  Navy  may  desig- 
nate may  be  procured  and  sold  to  officers  and  enlisted  men  of  the 
Navy  and  Marine  Corps,  also  to  civilian  employees  at  naval  sta- 
tions beyond  the  continental  limits  of  the  United  States  and  in 
Alaska,  under  such  regulations  as  the  Secretary  of  the  Navy  may 
prescribe.    (35  Stat.  768.) 

This  was  a  proviso  annexed  to  an  appropriation  for  provisions  in  the  naval 
appropriation  act  for  the  fiscal  year  1010,  cited  above. 

A  rimilar  provision,  without  the  word  '^hereafter,"  was  contained  in  the 
similar  act  for  the  precedin^r  year,  Act  May  13,  1908,  c  166,  35  Stat  146. 

This  provision  supersedes  previous  provisions  for  the  sale  of  pay  department 
stores  to  civilian  employes  at  such  naval  stations,  contained  in  Act  April  27, 
1904,  c.  1622,  83  Stat  340,  and  subsequent  naval  appropriation  acts,  down  to 
the  fiscal  year  1908. 

A  provision  that  a  profit  may  be  charged  on  sales  of  ship's  stores,  to  be  ex- 
pended for  the  benefit  of  the  enlisted  force,  was  made  by  Act  June  24,  1910, 
c  378,  post,  S  2811. 

The  purchase  from  the  appropriation  "Provisions,  Marine  Corps,"  of  ar- 
ticles of  subsistence  stores,  for  sale  to  ofScers,  enlisted  men,  etc.,  was  au- 
thorized by  a  provision  of  Act  March  4,  1913,  c  148,  post,  §  2942. 

Hereafter  officers  and  enlisted  men  of  the  Navy  and  Marine  Oorpi^  may 
purchase  subsistence  supplies  at  the  same  price  charged  to  officers  and 
enlisted  men  of  the  Army,  and  the  officers  and  enlisted  men  of  the  Army 
may  purchase  subsistence  supplies  from  the  Navy  and  Marine  Corps  at  the 
same  price  charged  to  officers  and  men  of  the  Navy  and  Marine  Corps,  by 
a  provision  of  Act  Aug.  29,  1916,  c  418,  S  1,  ante,  §  1954a.  And  by  a  pro- 
vision of  Act  March  4,  1915,  c.  143,  §  1,  ante,  §  1954b,  articles  of  serviceable 
quartermaster  property  may  be  sold  by  the  Quartermaster  General  of  the 
Army  to  officers  of  the  Navy  and  Marine  Corps,  for  their  use  in  the  public 
service,  in  the  same  manner  as  such  articles  are  sold  to  officers  of  the 
Army. 

The  issue  of  supplies  by  the  Secretary  of  the  Navy  to  the  American  National 
Red  Cross  was  authorized  by  Res.  May  8,  1914,  No.  15,  ante,  §§  1963a,  1963b. 

§  2811.  (Act  June  24, 1910,  c.  378.)     Profit  on  sales  of  supplies. 

Hereafter  a  profit  not  to  exceed  fifteen  per  centum  may  be  charg- 
ed on  sales  from  ships'  stores,  such  profit  to  be  expended  in  the 
discretion  of  the  Secretary  of  the  Navy,  under  such  regulations  as 
he  may  prescribe,  for  the  amusement,  comfort,  and  contentment  of 
the  enlisted  force,  and  to  be  accounted  for  to  the  Bureau  of  Sup- 
plies and  Accounts,  Navy  Department.    (36  Stat.  619.) 

This  was  a  proviso  annexed  to  an  appropriation  for  provisions,  etc.,  in  the 
Navy  appropriation  act  for  the  fiscal  year  1911,  cited  above. 

§  2812.  (R.  S.  §  1550.)     Appointment  of  persons  to  disburse  money 
on  foreign  stations. 
No  person  shall  be  employed  or  continued  abroad,  to  receive  and 
pay  money  for  the  use  of  the  naval  service  on  foreign  stations, 
whether  under  contract  or  otherwise,  who  has  not  been,  or  shall  not 
be,  appointed  by  and  with  the  advice  and  consent  of  the  Senate. 
Act  June  17,  1844,  c.  107,  j  4,  5  Stat  703. 

Provisions  for  appointments  of  acting  paymasters  or  assistant  paymasters, 
when  such  office  becomes  vacant,  on  foreign  stations  as  well  on  ships  at  sea, 
were  made  by  R.  S.  i  1381,  ante,  i  2529,  and  R.  S.  {  1564,  post,  f  2842. 
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§  2813.  (R.  S.  §  1551.)     Insane  of  the  Navy. 

The  Secretary  of  the  Navy  njay  cause  persons  in  the  naval  service 
or  Marine  Corps,  who  become  insane  while  in  the  service,  to  be  placed 
in  such  hospital  for  the  insane  as,  in  his  opinion,  will  be  most  conven- 
ient and  best  calculated  to  promise  a  restoration  of  reason.  And  he 
may  pay  to  any  such  hospital,  other  than  the  Government  Hospital 
for  the  Insane  in  the  District  of  Columbia,  the  pay  which  may  from 
time  to  time  be  due  to  such  insane  person,  and  he  may,  in  addition 
thereto,  pay  to  such  institution,  from  the  annual  appropriation  for  the 
naval  service,  under  the  head  of  contingent  enumerated,  any  deficiency 
of  a  reasonable  expense,  not  exceeding  one  hundred  dollars  per  annum. 
Act  Aug.  8,  1848,  c.  121,  §  13,  9  Stat.  272.  Act  July  2,  1864,  c.  210,  {  2, 
13  Stat  848. 

Cited    without    definite    applioation, 
In  re  Doyle  (D.  O.  1883)  18  Fed.  869. 

(R  S.  §  1552.     Repealed.) 
This  section  authorized  the  Secretary  of  the  Navy  to  establish  depots  for 
coal  and  other  fuel  for  war  vessels.    It  was  repealed  by  Act  March  4,  1913,  c. 
148,  37  Stat.  898. 

(R.  S.  §  1553.     Repealed.) 
This  section,  making  it  an  offense  to  entice  persons  to  desert  the  naval  serv- 
ice, was  incorporated  into  the  Criminal  Code,  in  section  42  thereof,  post,  i 
10206,  and  was  repealed  by  section  341  thereof,  post,  f  10515. 

(R.  S.  §§  1554, 1555.    Transferred  to  Title  X.) 
These  sections  provided  for  the  collection  and  preservation  of  captured  flags. 
They  are  placed  under  Title  X,  **The  Department  of  the  Navy,"  ante,   §§ 
645,  646. 

§  2813a.  (Act  June  12,  1916,  c.  140,  §  1.)     Detail  of  officers  and 
enlisted  men  of  Navy  and  Marine  Corps  to  service  with  Re- 
public of  Haiti;   authority  to  make;   compensation. 
That  the  President  of  the  United  States  be,  and  he  is  hereby,  au- 
thorized, in  his  discretion,  to  detail  to  assist  the  Republic  of  Haiti 
such  officers  and  enlisted  men  of  the  United  States  Navy  and  the 
United  States  Marine  Corps  as  may  be  mutually  agreed  upon  by 
him  and  the  President  of  the  Republic  of  Haiti:    Provided,  That 
the  officers  and  enlisted  men  so  detailed  be,  and  they  are  hereby, 
authorized  to  accept  from  the  Government  of  Haiti  the  said  em- 
ployment with  compensation  and  emoluments  from  the  said  Gov- 
ernment of  Haiti,  subject  to  the  approval  of  the  President  of  the 
United  States.     (39  Stat.) 

From  "An  act  to  authorize  and  empower  officers  and  enlisted  men  of  the 
Navy  and  Marine  Corps  to  serve  under  the  Government  of  the  Republic  of 
Haiti,"  etc 

§  2813b.  (Act  June  12,  1916,  c.  140,  §  2.)     Detail  of  officers  and 
enlisted  men  of  Navy  and  Marine  Corps  to-  service  with  Repub- 
lic of  Haiti ;  substitution ;  pay  and  allowances. 
To  insure  the  continuance  of  this  work  during  such  time  as  may 
be  desirable,  the  President  may  have  the  power  of  substitution  in 
the  case  of  the  termination  of  the  detail  of  any  officer  or  enlisted 
man  for  any  cause:  Provided,  That  during  the  continuance  of  such 
details  the  officers  and  enlisted  men  shall  continue  to  receive  the 
pay  and  allowances  of  their  ranks  or  ratings  in  the  Navy  or  Marine 
Corps.    (39  Stat.) 

Sections  3  and  4  of  the  above  act  relate  to  an  increase  in  the  Navy  and 
Marine  Corps,  and  are  set  forth  ante,  §  2492a,  and  post,  f  2917a. 

§  2813c.  (Act  June  12,  1916,  c.  140,  §  5.)     Detail  of  officers  and 
enlisted  men  of  Navy  and  Marine  Corps  to  service  with  Repub- 
lic of  Haiti;  credit  for  service  in  computing  longevity,  etc. 
Officers  and  enlisted  men  of  the  Navy  and  Marine  Corps  detailed 
for  duty  to  assist  the  Republic  of  Haiti  shall  be  entitled  to  the  same 
(4152) 
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credit  for  such  service,  for  longevity,  retirement,  foreign  service, 
pay,  and  for  all  other  purposes,  that  they  would  receive  if  they  were 
serving  with  the  Navy  or  with  the  Marine  Corps.    (39  Stat.) 

§  2813d.  (Act  Aug.  29,  1916,  c.  417.)  Secretaries  of  War  and  Navy 
to  report  to  Congress  in  respect  to  improvements  of  harbors, 
canals  and  channels. 

The  Secretary  of  War  and  the  Secretary  of  the  Navy  are  author- 
ized and  directed  to  report  to  Congress  at  the  earliest  practicable 
date: 

First.  Specific  plans  for  improvement  of  the  harbors  and  canals 
and  connecting  channels  which,  in  their  judgment,  will  best  pro- 
vide adequate  facilities  for  operations  of  the  fleet  for  defense  of 
the  harbors  on  the  Atlantic,  Gulf,  and  Pacific  coasts  of  the  United 
States. 

Second.  The  feasible  extensions  requisite  to  make  existing  ap- 
proved projects  for  improvement  of  the  aforementioned  harbors, 
canals,  and  channels  available  for  the  purposes  stated  in  the  fore- 
going paragraph. 

Third.  The  cost  of  each  such  several  improvements  calculated 
upon  the  basis  of  completion  thereof  under  contract  within  five 
years.    (39  Stat.) 

From  naval  appropriation  act,  cited  above. 


CHAPTER  EIGHT 
Pay,  Emoluments,  and  Allowances 


8«o. 

2814.  Rates  of  pay  of  commissioned  of- 

ficers of  active  list. 
2814a.  Same;  staff  corps  and  staff  offi- 
cers. 

2815.  Pay  provided  by  act  to  remain  in 

force;  effect  of  act  on  pay  and 
allowances  previously  author- 
ized. 

2816.  Rates  of  pay;   mates;   naval  con- 

structors; professors  of  mathe- 
matics and  civil  engineers;  war- 
rant oflBcers;  secretaries;  clerks 
to  inspectors. 

2817.  Increase    of   pay    for   length    of 

service. 

2818.  Service  pay;  credit  for  five  years* 

service  to  officers  appointed 
from  civil  life. 
2810.  Service  pay;  credit  for  five  years* 
service  not  to  apply  to  officers 
subsequently  appointed  from 
civil  life. 

2820.  Increase  of  pay  of  officers  on  sea 

duty,  or  on  shore  duty  beyond 
continental  limits  of  United 
States. 

2821.  Increase    of    pay    of    officers    on 

shore  duty  beyond  seas,  etc. 

2822.  Sea  pay;   limitation  of  claims. 

2823.  Increase  of  pay  and  allowances 

of  student  naval  aviators  and 
naval  aviators,  and  of  enlisted 
men  detailed  for  duty  in  air 
craft;  limit  of  numbers,  and  of 
rank  of  officers,  to  receive  in- 
crease. 

2824.  Pay  and  allowances  of  Admiral 

of  the  Navy. 


Sec 

2825.  (Superseded.) 

2826.  Additions  to  pay  of  aids  to  rear- 

admirals. 

2827.  Pay  of  midshipmen. 

2828.  Pay  and  allowances  of  chaplains. 

2829.  Pay  and  allowances  of  chaplains 

limited. 

2830.  Pay  of  assistant  civil  engineers. 

2831.  Increase  of  pay  of  warrant  offi- 

cers and  mates. 

2832.  Furlough  pay. 

2833.  No  additional  allowances,  except 

as  herein  specified. 

2834.  Volunteer  service. 

2835.  Commencement  of  pay;    original 

entry. 

2836.  Commencement    of    pay;     gradu- 

ates of  Naval  Academy. 

2837.  Commencement   of   pay;    officers 

promoted. 

2838.  Commencement   of   pay;     officers 

advanced  in  grade  and  rank 
after  March  3,  1899. 

2839.  Allowance  of  pay   to  officer  dis- 

missed by  order  of  President, 
and  restored  by  finding  of 
court-martial,  limited. 

2840.  In  cases  of  delayed  examination. 

2841.  Advances   to   persons   on  distant 

stations. 

2842.  Person  acting  as  paymaster  when 

office  vacant  in  ship  at  sea. 

2843.  Pay  and  allowances  of  chiefs  of 

bureaus  in  Navy  Department. 

2844.  Allowance  of  expenses,  in  lieu  of 

mileage,  to  officers  traveling 
abroad. 
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:See. 

2845.  Mileage  to  officers  travelinf  with- 

in United  States. 

2846.  AUowances    to    officers   of   Navy 

or  Marine  Corps  for  expenses 
of  travel  repeated  between  two 
or  more  places. 

2847.  Mileage  books,  commutation  tick- 

ets, etc.,  for  officers  and  others 
traveling  on  official  business. 

2848.  Allowance  only  for  traveling  ex- 

penses incurred  by  order  of 
Secretary  of  War  or  approved 
by  him. 
2840.  Claims  for  traveling  expenses; 
settlement;  rules  to  be  pre- 
scribed. 

2850.  Claims     for     difference     between 

mileage   and   expenses;    limita- 
tion. 
2850a.  Mileage  not  to  be   paid  where 
transportation  is  furnished. 

2851.  Allowance    for    commutation    of 

quarters  to  officers  on  shore. 
2851a.  Allowances  to  warrant  officers. 

2852.  Allowances  to  civil  engineers  and 

professors  of  mathematics. 

2853.  Officers   serving   as   store-keepers 

On  foreign  stations. 

2854.  Civilians,    store-keepers    on    for- 

eign stations. 

2855.  Enlisted  men. 

2856.  Increase  of  pay  of  enlisted  men. 

2857.  Additional  pay  for  serving  as  fire- 

men and  coal-heavers. 

2858.  Enlisted  men:    allowance  on  dis- 

charge in  lieu  of  transportation 
and  subsistence. 

2859.  Sea  service. 

2860.  Detention  beyond  term  of  enlist- 

ment 

2861.  Bounty  pay  for  re-enlisting. 

2862.  Benefits   of  honorable   discharge, 

and  of  bounty  pay  upon  re-en- 
listment after  honorable  dis- 
charge, extended  to  all  enlisted 
persons. 

2863.  Crews  of  wrecked  or  lost  vessels. 

2864.  Crews  of  vessels  taken  by  an  en- 

emy. 

2865.  Fixing   date   of  loss   of  missing 

vessel. 

2866.  Accounts   of   petty    officers,    sea- 

men, etc.,  on  lost  vessel. 

2867.  Compensation  for  personal  effects 

lost 

2868.  Payment  of  accounts  of  deceased 

petty  officers,  seamen,  etc.,  of 
lost  vessel. 

2869.  Allowance  for  effects  of  officer  of 

lost  vessel. 

2870.  Allowances,  on  death  of  officer  or 

enlisted  man  on  active  list,  to 
his   widow,    children,    or   other 
dependent  relative. 
2870a.  Deductions  from  pay  for  funeral 

expenses. 
2870b.  Gratuity  on  death  of  officer  or 
enlisted  man,  result  of  avia- 
tion   accident,   equal    to    one 
year's  pay. 

(4164) 


See. 

2871.  Settlement  of  accounts  of  deceas- 

ed officers  and  enlisted  men  and 
payment  of  amount  due  to  wid- 
ow or  heirs;  payment  of  funer- 
al expenses. 

2872.  Allotment  of  pay  by  officers. 

2873.  Assignment  of  wages. 

2874.  Deposits  of  seamen's  savings. 

2875.  Interest  on  deposits. 

2876.  Regulations  for  deposits. 

2877.  Rations  of  midshipmen. 

2878.  Rations  of  other  officers. 

2879.  Rations  to  enlisted  men  and  boys, 

and  to  midshipmen. 

2880.  When  rations  not  allowed. 

2881.  Navy  ration,  constituents  of. 

2882.  Substitutions  in  ration. 

2883.  Short  allowance. 

2884.  Rations  stopped  for  the  sick. 

2885.  Extra  allowance  of  coffee,  etc^  to 

certain  enlisted  men  standing 
night  watches. 

2886.  Commutation  price  of  ration. 

2887.  Commutation    of    rations;     pay- 

ment for  benefit  of  men  to  com- 
missary officer. 

2887a.  Outfits  to  enlisted  men. 

2887b.  Commutation  of  rations  for 
courts-martial  prisoners. 

2888.  Medicines    and    medical    attend- 

ance. 

2889.  Funeral  expenses. 

2889a.  Flag  used  for  draping  coffin  of 
officer  or  enlisted  man  dying 
in  the  service  to  be  funrished, 
on  request,  to  relatives,  etc, 
of  deceased. 

2890.  Pay  of  retired  officers. 

2891.  Pay  of  third  assistant  engineers. 

2892.  Pay  not  increased  by  promotion. 

2893.  Pay  of  officers  and  men  on   re- 

tired list  at  passage  of  act,  to 
be  based  on  rates  of  pay  pro- 
vided therein  for  officers  and 
men  of  active  list. 

2894.  Pay  of  retired  officers  not  to  in- 

clude additional  pay  for  sea 
duty,  etc.;   pay  of  commodore. 

2895.  Pay  on  active  duty. 

2896.  Officers  retired  on  furlough  pay. 

2897.  Transfer  from  furlough  to  retir- 

ed pay. 

2898.  Rations. 

2899.  No  payment  to  be  made  to  officer 

in  Navy  or  Marine  Corps,  on 
active  or  retired  list,  employed 
by  person  or  company  furnish- 
ing naval  supplies  or  war  mate- 
rial. 

2900.  Navy  bands  or  members  thereof 

not    to    compete    with    civilian 

musicians. 
2900a.  Absence  from  duty  on  account 
of  sickness  resulting  from  in- 
temperance or  other  miscon- 
duct 
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§  2814.  (Act  May  13»  1908,  c.  166.)  Rates  of  pay  of  commissioned 
officers  of  active  list. 
Hereafter  all  commissioned  officers  of  the  active  list  of  the  Navy 
shall  receive  the  same  pay  and  allowances  according  to  rank  and  length 
of  service,  and  the  annual  pay  of  each  grade  shall  be  as  follows :  For 
Admiral,  thirteen  thousand  five  hundred  dollars;  rear-admiral,  first 
nine,  eight  thousand  dollars ;  rear-admiral,  second  nine,  or  commodore, 
six  thousand  dollars;  captain,  four  thousand  dollars;  commander, 
three  thousand  five  hundred  dollars;  lieutenant-commander,  three 
thousand  dollars ;  lieutenant,  two  thousand  four  hundred  dollars ;  lieu- 
tenant, junior  grade,  two  thousand  dollars;  ensign,  one  thousand  sev- 
en hundred  dollars.    (35  Stat.  127.) 

These  provisioiis,  prescribing  the  rates  of  pay  of  commissioned  oflicers  on 
the  active  list,  were  the  first  of  numerous  provisions,  relating  to  the  pay  and 
allowance  of  commissioned,  warrant,  and  appointed  officers  and  enlisted  men  of 
the  Navy,  of  the  naval  appropriation  act  for  the  fiscal  year  1909,  cited  above. 

Such  further  provisions  of  this  act  are  set  forth  post,  §§  2815,  2817,  2820, 
2826,  2827,  2829,  2831,  2843. 

Before  this  ac^  commissioned  officers  of  the  line  of  the  Navy  and  of  the 
Medical  and  Pay  Corps  received  the  same  pay  and  allowances,  except  forage, 
as  officers  of  corresponding  rank  in  the  Array,  by  a  provision  of  section  13 
of  the  Navy  Personnel  Act  of  March  3,  1899,  c.  413,  §  13,  30  Stat  1007, 
which  was  superseded  by  this  act. 

But  nothing  in  this  act  was  to  be  construed  so  as  to  reduce  the  pay  or 
allowances  previously  authorized  by  law,  by  a  further  provision  of  this  act, 
post,  §  2815. 

Before  this  act,  the  pay  and  allowances  of  the  Admiral  of  .the  Navy,  ap- 
pointed under  Act  March  2,  1899,  c.  378,  and  Act  March  3,  1899,  c  421,  ante, 
i  2471,  were  the  same  as  those  received  by  the  last  General  of  the  Army,  by 
a  further  provision  of  said  Act  March  3,  1899,  c.  421,  post,  f  2824,  which  was 
superseded  as  to  the  rate  of  pay  by  the  provision  of  this  act  fixing  the  pay 
of  the  Admiral  at  $13,500. 

Before  this  act,  each  rear-admiral  in  the  nine  lower  numbers  of  that  grade 
was  to  receive  the  same  pay  and  allowances  as  were  then  allowed  a  brigadier- 
general  in  the  Army,  by  a  proviso  annexed  to  the  provisions  of  section  7  of 
the  Navy  Personnel  Act  of  March  3,  1899,  c.  413,  ante,  §  2482,  which  proviso 
is  set  forth  post,  f  2825.  Said  proviso  was  superseded,  as  to  the  rate  of  pay, 
by  the  provision  of  this  act  fixing  the  "pay  of  a  rear-admiral,  second  nine,  at 
$6,000. 

A  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1917,  Act 
Aug.  29,  1916,  c.  417,  post,  f  2814a,  extends  the  provision  as  to  compensa- 
tion of  the  upper  half  of  the  rank  of  rear  admiral  to  staff  corps  and  staff 
officers  commissioned  with  the  rank  of  rear  admiral. 

Unless  otherwise  speciaUy  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  receinnj?  more  than  one  salary, 
when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum,  with 
certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  §  6,  as  amended 
by  Act  Aug.  29, 1916,  c.  417,  post,  f  3230a. 

Notes  of  Deoisloiui 

Repeal    of    previous   acts.— This   act  Act  March  3,  1899,  c  413,  {  13,  ''after 

superseded  Navy  Personnel  Act  March  June  30,  1899,"  extends  to  the  pay  of 

3,  1899.     Sears  v.  U.  S.  (1911)  46  Ct  all   officers   mentioned   in    the   section. 

OL  105.  Royce  v.  U.  S.  (1901)  36  Ct  CI.  328. 

Construction    In    oeneral.-This    act  The  prmiary  object  of  Navy  Person- 
places  all  commissioned  officers  of  the  f^  ^^^^  March  3,  1899,  was  to  equal- 
iavy  upon  the  same  footing  as  to  pay  ^?  «:^^  assimilate  the  pay  of  the  com- 
and  allowances  according  to  rank  and  SISTu 's  Tl9?n%Tt.'' C^^^ 
length  of  service,  whether  on  active  du-  ^^  ^- J''  ^\  vlflD  *»  ^t  CL  349. 
ty  or  not,  and  gives  to  officers  of  the  f"^  ^5<^*^^  "^  .^f  ^t"^  T'^Zn^A  V 
construction  corps,  professors  of  math-  antedated  commission  is  not  entitled  to 
ematics,  and  civU  engineers  the  same  I'ZJ^?^  such  a^^tedate.     (1844)  4  Op. 
benefits  of  the  law  relating  to  the  pay  ^Y^'  ^^  ^/°:       .            •    .       ,     .v 
of  army  officers  when  on  leave  of  ab-  ^  ^he  true  date  of  commission  is  the 
sence  or  on  waiting  orders  that  are  con-  ^J%  ^\^^   ^^^  ^^  aTi  «22^  7g  "n.""  ni" 
ferred  upon  officers  of  the  line  of  the  IJ^^^    ^o^«  ^-  ^'  ^'  <1S84)  19  Ct  CL 
navy  and  of  the  medical  and  pay  corps.  ^*S,-              «         «         v           ^         s 
(1909)  27  Op.  Atty.  Gen.  261.  ,  The  pay  of  an  officer  when  on  leave  is 
^         '            ^         ^  just  as  much  his  pay  as  is  his  pay  when 

Pay  of  particular  offlcers  under  prior  on  active   duty,  and  a  statute   which 

aoto— In  general .^The  initial  clause  of  provides  that  officers  of  the  same  rank 
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and  length  of  service  eliall  receive  the 
same  pay  necessarily  means  the  same 
pay,  whether  on  leave  or  on  active  duty. 
(1909)  27  Op.  Atty.  Gen.  261. 

Rear    and    vice    admiral8.^The 

Navy  Personnel  Act  was  not  incom- 
patible with  the  provisions  of  this  sec- 
tion fixing  the  pay  of  a  rear  admiral. 
Cromwell  v.  U.  S.  (1907)  42  Ct  01.  432. 

A  rear  admiral  appointed  to  the  office 
of  chief  of  the  bureau  of  yards  and 
docks,  under  Act  July  6,  1862,  c.  134,  is 
not  bound  to  accept  the  salary  provided 
by  that  act,  but  may  demand  the  pay  al- 
lowed to  a  rear  admiral  performing 
shore  duty  by  Act  July  16, 1862,  c.  183. 
(1862)  10  Op.  Atty.  Gen.  377. 

The  pay  of  the  vice  admiral  of  the 
navy  while  acting  as  superintendent  of 
the  naval  school  is  at  the  rate  allow- 
ed him  for  services  at  sea  by  Act  Dec. 
21,  1864,  c.  6.  (1866)  12  Op.  Atty. 
Gen.  81. 

—  Aid  to  admiral.— Computation  of 
longevity  pay  of  aid.  to  admiral  under 
sections  2089,  2101,  ante,  and  Act 
March  3,  1S99,  c.  413,  {  13,  30  Stat 
1007,  see  MUler  ▼.  U.  S.  (1906)  41  Ct 
CI.  400. 

The  aid  to  a  rear  admiral  is  entitled 
to  the  additional  pay  given  by  R.  S.  § 
1261,  ante,  §  2089.  Crosley  v.  U.  S. 
(1903)  38  Ct  CI.  82. 

—  Lieutenants  and  captains.— In  or- 
der to  entitle  a  captain  to  the  annual 
pay  of  $4,000  per  annum  given  by  Act 
March  3,  1835,  c.  27,  he  must  be  in  ac- 
tual command  of  a  squadron  on  a  for- 
eign station.  (1836)  3  Op.  Atty.  Gen. 
81. 

A  captain  of  the  navy,  appointed  as 
chief  of  the  bureau  of  construction,  can 
only  receive  the  salary  fixed  by  Act 
Aug.  31,  1842,  c  286,  and  not  the  pay 
of  a  captain  on  duty,  under  Act  March 
3,  1835,  c.  27.  (1843)  4  Op.  Atty.  Gen. 
181. 

Lieutenants  commanding  naval  steam- 
ships,  built  for  the   transportation  of 
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mails,  under  Act  March  3,  1847,  c.  62, 
are  in  the  service  of  the  United  States, 
and  entitled  to  a  salary  of  $1,8(X)  per 
annum  as  lieutenants  commanding  in 
the  navy.    (1851)  5  Op.  Atty.  Gen.  404. 

—  Assistant  paymaster.— An  assist- 
ant paymaster  with  the  rank  of  lieu- 
tenant in  the  navy  held  to  have  corre- 
sponding rank  with  an  assistant  pay- 
master in  the  army,  and  consequently 
entitled  to  the  pay  of  a  "captain  mount- 
ed," under  the  Navy  Personnel  Act. 
Stevens  v.  U.  S.  (1908)  43  Ct.  CI.  484. 

Pay  of  mldslilpmen.^The  students  at 
the  Naval  Academy  are  recognized  by 
legislation  as  forming  a  part  of  the 
navy.  Baker  v.  U.  S.  (1888)  23  Ct 
CI.  181. 

A  naval  cadet  erroneously  discharged 
cannot  be  regarded  as  still  in  the  serv- 
ice and  entitled  to  recover  pay.  Grambs 
▼.  U.  S.  (1888)  23  Ct  CI.  420.  . 

A  midshipman,  nominated  and  con- 
firmed by  the  Senate  to  take  rank  next 
after  a  lieutenant  who  holds  a  com- 
mission dated  January,  1825,  cannot 
draw  the  pay  of  a  lieutenant  until  he 
receives  his  lieutenant's  commission. 
(1826)  2  Op.  Atty.  Gen.  27. 

The  legal  appointment  of  a  passed 
midshipman,  under  sentence  of  suspen- 
sion and  on  half  pay,  to  the  office  of 
lieutenant  in  the  navy,  is  an  implicit 
pardon  of  the  sentence,  and  he  is  enti- 
tled to  his  pay  as  lieutenant  from  the 
date  of  his  commission.  (1842)  4  Op. 
Atty.  Gen.  8. 

A  dismissed  midshipman,  restored  to 
service  from  the  date  of  dismission,  is 
not  entitled  to  pay  whilst  out  of  the 
service,  and  not  legally  competent  to 
perform  duty  by  reason  of  permanent 
suspension.  (1844)  4  Op.  Atty.  Gen. 
318. 

A  midshipman  appointed  acting  mas- 
ter under  Act  July  24,  1861.  c.  13.  Is 
entitled  to  the  pay  of  that  grade. 
(1861)  10  Op.  Atty.  Gen.  111. 


2814a.  (Act  Aug.  29,  1916,  c.  417.)     Same;  staff  corps  and  staff 
officers. 

Hereafter  pay  and  allowances  of  officers  in  the  upper  half  of  the 
grade  or  rank  of  rear  admiral,  including  the  staff  corps  and  includ- 
ing staff  officers  heretofore  permanently  commissioned  with  the 
rank  of  rear  admiral,  shall  be  that  now  allowed  by  law  for  the 
first  nine  rear  admirals,  and  the  pay  and  allowances  of  officers  in 
the  lower  half  of  the  grade  or  rank  of  rear  admiral,  including  the 
staff  corps,  shall  be  that  now  allowed  by  law  for  the  second  nine 
rear  admirals.    (39  Stat.) 

From  naval  appropriation  act,  cited  above. 

§  2815.  (Act  May  13, 1908,  c.  166.)     Pay  provided  by  act  to  remain 
in  force;    effect  of  act  on  pay  and  allowances  previously  au- 
thorized. 
All  pay  herein  provided  shall  remain  in  force  until  changed  by 
Act  of  Congress.    Nothing  herein  shall  be  construed  so  as  to  reduce 
the  pay  or  allowances  now  authorized  by  law  for  any  commissioned, 
warrant  or  appointed  officer  or  any  enlisted  man  of  the  active  or 
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retired  lists  of  the  Navy,  and  all  laws  inconsistent  with  this  pro- 
vision are  hereby  repealed.    (35  Stat.  128.) 

Similar  proyisions  against  any  reduction,  by  the  operation  of  the  provisions 
of  the  Navy  Personnel  Act  of  March  13,  1899,  c.  413,  of  the  pay  received 
previously  thereto  by  any  commissioned  officer,  were  made  by  a  proviso  to 
section  13  of  that  act,  30  Stat  1007,  and  by  Act  June  7,  1900,  c.  859,  31 
Stat  697.  And  the  provisions  prescribing  the  pay  of  officers  of  the  Army,  of 
Act  May  11,  1908,  c.  163,  ante,  §§  2090,  2095,  2096,  enacted  two  days  previous 
to  this  act,  were  accompanied  by  a  proviso,  35  Stat.  108,  that  nothing  there- 
in was  intended  or  should  be  construed  as  increasing  or  changing  the  pay  or 
allowances  of  any  officer  in  the  Navy,  and  that  section  13  of  the  Navy  Person- 
nel Act  should  not  be  construed  as  changing  the  pay  of  any  naval  officer  by 
reason  of  the  provisions  of  said  Act  May  11,  1908,  c  163.  All  these  pro- 
visions against  reduction,  etc.,  of  pay  or  allowances  previously  received,  by 
construction  or  operation  of  acts  previous  to  this  act,  are  omitted,  as  tempo- 
rary merely. 

Notes  of  Decisions 


Constrootion  In  general.— The  intent 
of  the  statute  was  to  place  officers  of 
the  army,  navy,  and  marine  corps  on 
the  same  basis  as  to  pay.  Gearing  y. 
U.  S.  (1911)  46  Ct  CI.  187. 

The  statute  was  intended  to  assimilate 
the  pay  of  all  officers  of  the  army  and 
navy,  but  saves  to  all  officers  any  leg- 
islative discrimination  theretofore  ex- 
isting. McDonald  v.  U.  S.  (1913)  48  Ot 
OL  123. 

Construction  of  prior  temporary  acts. 

—The  assimilative  provisions  of  Navy 
Personnel  Act  March  3,  1899,  f  13, 
equalizing  the  pay  and  allowances  of 
officers  in  the  line  of  the  navy  and  those 
of  corresponding  rank  in  the  army,  do 
not  repeal  R.  S.  f§  1454, 1593,  ante,  ff 
2633,  2896,  in  view  of  sections  8,  9,  11, 
Navy  Personnel  Act  March  3,  1899.  re- 
taining and  adding  to  the  standards  of 
retirement  fixed  for  naval  officers,  some 
dififering  from  those  fixed  for  the  army. 
Hannum  v.  U.  S.  (1913)  33  S.  Ct  172, 
226  U.  S.  436,  57  L.  Ed.  287,  affirming 
judgment   (1908)   43  Ct  CI.  320. 

Act  June  7,  1900,  c.  859  (31  Stat 
697),  amends  and  enlarges  the  provi- 
sions of  Act  March  3,  1899,  so  that  the 
earlier  act  shall  not  operate  to  reduce 
the  pay  which  an  officer  in  the  navy 
would  be  entitled  to  receive  thereafter. 
litteU  v.  U.  S.   (1900)  36  Ct.  CI.  22. 

The  purpose  of  the  act  as  amended 
is  to  assimilate  the  pay  of  officers  of 
the  navy  to  that  provided  for  officers 
of  corresponding  rank  in  the  army, 
with  the  proviso  that  the  present  and 
future  pay  of  such  officers  shall  not 
be  reduced  below  that  to  which  they 
would  be  entitled  if  the  act  had  not 
been  passed.     Id. 

Act  June  7,  1900,  c.  859,  31  Stat 
697,  extends  to  pay  which  officers  may 
subsequently  become  entitled  to  re- 
ceive. Denig  V.  U.  S.  (1902)  37  Ct  C51. 
883. 

The  object  of  the  Navy  Personnel  Act 
was  to  equalize  army  and  navy  pay, 
but  not  to  reduce  it.  Terry  v.  U.  S. 
(1904)  39  Ct  CI.  353. 


The  pay  of  officers  in  service  at  the 
time  of  the  passage  of  the  Navy  Per- 
sonnel Act  might  be  increased  by  the 
terms  of  those  statutes,  but  was  not 
to  be  diminished.  Cromwell  v.  U.  S. 
(1907)  42  Ct.  CI.  432. 

Compensation  of  surgeonswThe  po- 
sition of  past  assistant  surgeon  in  the 
navy  is  an  office,  and  the  notification  of 
the  Secretary  of  the  Navy  a  valid  ap- 
pointment thereto.  U.  S.  v.  Moore 
(1877)  95  U.  S.  760,  24  L.  Ed.  588. 

The  phrases  *'after  date  of  appoint- 
ment" and  "from  such  date,"  in  the  act 
fixing  the  annual  pay  of  passed  assist- 
ant surgeons,  refer  not  to  the  original 
entry  of  a  passed  assistant  surgeon  in- 
to the  service  as  an  assistant  surgeon, 
but  to  the  time  of  his  notification  by 
the  Secretary  of  the  Navy  that  he 
would  be  considered  as  a  passed  assis- 
tant surgeon.     Id. 

Changes  in  the  rank  and  pay  of  an 
assistant  surgeon,  made  by  this  act. 
Navy  Personnel  Act  1899,  §  13,  Act 
June  7,  1900,  and  Act  March  2,  1907, 
inure  to  the  benefit  of  acting  assistant 
surgeons  appointed  under  Act  May  4, 
1898.  Plummer  v.  U.  S.  (1912)  32  Sup. 
Ct  467,  224  U.  S.  137,  56  L.  Ed.  697, 
reversing  judgment  (1909)  45  Ct  CI. 
614. 

Under  the  Navy  Personnel  Act,  an  as- 
sistant surgeon  was  entitled  to  "mount- 
ed pay."  Richardson  v.  U.  S.  (1903)  38 
Ct  CI.  182. 

The  difference  between  assistant  sur- 
geon's pay  and  assistant  paymaster's 
pay  in  the  navy  rests  on  the  provision 
of  Act  June  7,  1900,  c.  859,  31  Stat 
697,  that  assistant  surgeons  shall  rank 
with  assistant  surgeons  of  the  army. 
Stevens  v.  U.  S.  (1908)  43  Ct  CI.  484. 

The  date  of  the  written  acknowledg- 
ment of  the  receipt  of  the  order,  ex- 
pressing a  readiness  to  obey  it,  where 
such  written  acknowledgment  is  trans- 
mitted by  the  surgeon,  is  the  day  from 
which  the  increased  pay  under  Act 
March  3,  1835,  c  27,  is  to  commence. 
(1837)  3  Op.  Atty.  Gen.  198. 
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§  2816.  (R.  S.  §  1556.)  Rates  of  pay;  mates;  naval  constructors; 
professors  of  mathematics  and  civil  engineers;  warrant  offi- 
cers ;  secretaries ;  clerks  to  inspectors. 

The  commissioned  officers  and  warrant  officers  on  the  active  list 
of  the  Navy  of  the  United  States,  and  the  petty  officers,  seamen,  ordi- 
nary seamen,  firemen,  coal-heavers,  and  employes  in  the  Navy,  shall 
be  entitled  to  receive  annual  pay  at  the  rates  herein  stated  after  their 
respective  designations : 

Mates,  when  at  sea,  [nine  hundred  dollars] ;  on  shore  duty,  [seven 
hundred  dollars] ;  on  leave,  or  waiting  orders,  [five  hundred  dol- 
lars]. 

Naval  constructors,  during  the  first  five  years  after  date  of  appoint- 
ment, when  on  duty,  three  thousand  two  hundred  dollars ;  on  leave, 
or  waiting  orders,  two  thousand  two  hundred  dollars;  during  the 
second  five  years  after  such  date,  when  on  duty,  three  thousand  four 
hundred  doUars ;  on  leave,  or  waiting  orders,  two  thousand  four  hun- 
dred dollars;  during  the  third  five  years  after  such  date,  when  on 
duty,  three  thousand  seven  hundred  dollars ;  on  leave,  or  waiting  or- 
ders, two  thousand  seven  hundred  dollars;  during  the  fourth  five 
years  after  such  date,  when  on  duty,  four  thousand  dollars ;  on  leave, 
or  waiting  orders,  three  thousand  dollars;  after  twenty  years  from 
such  date,  when  on  duty,  four  thousand  two  hundred  dollars;  on 
leave,  or  waiting  orders,  three  thousand  two  hundred  dollars. 

Assistant  naval  constructors,  during  the  first  four  years  after  date 
of  appointment,  when  on  duty,  two  thousand  dollars;  on  leave,  or 
waiting  orders,  one  thousand  five  hundred  dollars ;  during  the  second 
four  years  after  such  date,  when  on  duty,  two  thousand  two  hundred 
dollars ;  on  leave,  or  waiting  orders,  one  thousand  seven  hundred  dol- 
lars ;  after  eight  years  from  such  date,  when  on  duty,  two  thousand 
six  hundred  dollars ;  on  leave,  or  waiting  orders,  one  thousand  nine 
hundred  dollars. 

♦  ♦♦♦♦♦♦♦♦ 

Professors  of  mathematics  and  civil  engineers,  during  the  first  five 
years  after  date  of  appointment,  when  on  duty,  two  thousand  four 
hundred  dollars ;  on  leave,  or  waiting  orders,  one  thousand  five  hun- 
dred dollars ;  during  the  second  five  years  after  such  date,  when  on 
duty,  two  thousand  seven  hundred  dollars ;  on  leave,  or  waiting  or- 
ders, one  thousand  eight  hundred  dollars ;  during  the  third  five  years 
after  such  date,  when  on  duty,  three  thousand  dollars ;  on  leave,  or 
waiting  orders,  two  thousand  one  hundred  dollars ;  after  fifteen  years 
from  such  date,  when  on  duty,  three  thousand  five  hundred  dollars; 
on  leave,  or  waiting  orders,  two  thousand  six  hundred  dollars. 

Boatswains,  gunners,  carpenters,  and  sail-makers,  during  the  first 
three  years  after  date  of  appointment,  when  at  sea,  [one  thousand 
two  hundred  dollars] ;  on  shore  duty,  [nine  hundred  dollars] ;  on 
leave,  or  waiting  orders,  [seven  hundred  dollars]  ;  during  the  sec- 
ond three  years  after  such  date,  when  at  sea,  [one  thousand  three 
hundred  dollars] ;  on  shore  duty,  [one  thousand  dollars] ;  on  leave, 
or  waiting  orders,  [eight  hundred  dollars] ;  during  the  third  three 
years  after  such  date,  when  at  sea,  [one  thousand  four  hundred  dol- 
lars] ;  on  shore  duty,  [one  thousand  three  hundred  dollars] ;  on 
leave,  or  waiting  orders,  [nine  hundred  dollars] ;  during  the  fourth 
three  years  after  such  date,  when  at  sea,  [one  thousand  six  hun- 
dred dollars] ;  on  shore  duty,  [one  thousand  three  hundred  dol- 
lars] ;  on  leave,  or  waiting  orders,  [one  thousand  dollars] ;  after 
twelve  years  from  such  date,  when  at  sea,  [one  thousand  eight  hun- 
dred dollars] ;  on  shore  duty,  [one  thousand  six  hundred  dollars] ; 
on  leave,  or  waiting  orders,  [one  thousand  two  hundred  dollars]. 
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Secretaries  to  the  Admiral  and  the  Vice-Admiral,  each  two  thou- 
sand five  hundred  dollars. 

*♦♦♦♦**♦* 

Secretary  of  the  Naval  Academy,  one  thousand  eight  hundred 
dollars. 

Act  Joly  15,  1870,  c  295,  |  8,  16  Stat  330. 

The  portions  of  this  section  omitted  here  were  superseded  by  sabseqnent  pro- 
Tisions,  principally  by  those  of  section  13  of  the  Navy  Personnel  Act  of  March 
8,  1899,  c  413,  f  13,  30  Stat.  1007,  by  which  commissioned  officers  of  the 
line  of  the  Navy  and  of  the  Medical  and  Pay  Corps  were  to  receive  the  same 
pay  and  allowances,  except  forage,  as  were  or  might  be  provided  for  officers 
of  corre8i>onding  rank  in  the  Army.  A  prcTviso  of  said  section  13,  that  such  offi- 
cers when  on  shore  shoold  receive  the  allowances,  but  15  per  cent,  less  pay 
than  when  on  sea  duty,  was  repealed  by  Act  June  29,  1906,  c.  3590,  34  Stat 
654.  And  all  these  provisions  were  superseded  by  others  prescribing  the  rates 
of  pay  of  commissioned  officers  of  the  active  list,  of  Act  May  13,  1908,  c 
166,  ante,  f  2814. 

As  to  admirals  and  vice-admirals,  see  §  2471a.  ante. 

A  paragraph  of  this  section,  omitted  here,  prescribing  the  pay  of 
rear-admirals,  was  superseded  by  the  provision  of  section  13  of  the  Navy 
Personnel  Act  of  1899,  mentioned  above,  that  officers  of  the  line  should  receive 
the  same  pay,  etc.,  as  officers  of  corresponding  rank  in  the  Army,  rear-admirals 
ranking  with  major-generals  by  R.  S.  {  1466,  ante,  §  2660,  and  by  a  provi- 
sion of  section  7  of  said  act  that  the  rear-admirals  embraced  in  the  nine  lower 
numbers  of  that  grade  should  receive  the  pay  and  allowances  of  a  brigadier- 
general,  set  forth  post,  $  2825.  And  the  rates  of  pay  for  rear-admirals  were 
fixed,  for  the  first  nine,  at  $8,000,  and  for  the  second  nine,  at  $6,000,  by  a 
provision  of  Act  May  13,  1908,  c.  166,  ante,  §  2814. 
•  A  further  paragraph  of  this  section,  also  omitted  here,  prescribing  the  pay 
of  commodores,  became  inoperative  by  the  omission  of  the  grade  of  commodore 
from  the  active  list  of  the  line  by  section  7  of  the  Navy  Personnel  Act  of  1899. 
ante,  f  2482;  but  nothing  therein  was  to  prevent  the  retirement  of  officers 
then  having  the  rank  of  commodore,  with  the  rank  and  pay  of  that  grade,  by 
a  further  proviso  annexed  to  said  section,  which  is  set  forth  post,  $  2825. 
And  the  rate  of  pay  for  commodores  was  fixed  at  $6,000  by  a  provision  of 
Act  May  13,  1908,  c.  166,  ante,  §  2814. 

Other  paragraphs  of  this  section,  also  omitted  here,  prescribing  the  pay  of 
captains,  commanders,  lieutenant-commanders,  lieutenants,  masters  and  en- 
signs, were  superseded  by  said  provision  of  section  13  of  the  Navy  Personnel 
Act  of  1899,  mentioned  above.  And  the  rates  of  pay  of  each  of  said  grades 
were  fixed  by  provisions  of  Act  May  13,  1908,  c.  166,  ante,  §  2814. 

A  further  paragraph  of  this  section,  also  omitted  here,  prescribing  the  pay 
of  midshipmen,  was  superseSded  by  the  change  of  the  title  midshipman  to  en- 
sign, by  a  provision  of  Act  March  3,  1883,  c.  97,  §  1,  ante,  f  2472,  and  the 
subsequent  provisions  as  to  pay  of  ensigns,  mentioned  above. 

The  words  in  the  paragraph  of  this  section  prescribing  the  pay  of  mates, 
inclosed  in  brackets,  were  superseded  by  a  provision  that  the  28  officers  serving 
as  mates  on  August  1,  1894,  should  be  entitled  to  pay,  when  at  sea,  $1,200, 
on  shore  duty,  $900,  and  on  leave  or  waiting  orders,  $750,  made  by  Act  Aug. 
1,  1804,  c.  176,  ante,  |  2657,  and  by  an  increase  of  the  pay  of  all  mates  25 
per  cent,  by  a  provision  of  Act  May  13, 1908,  c.  166,  post,  §  2831. 

A  further  paragraph  of  this  section,  also  omitted  here,  prescribing  the  pay  of 
cadet-midshipmen,  and  subsequent  provisions  relating  thereto,  of  Act  March 
8,  1877,  c.  Ill,  19  Stat  390,  and  Act  Aug.  5,  1882,  c.  391,  §  1,  22  Stat 
285,  were  superseded  by  a  provision  fixing  the  pay  of  midshipmen  at  $600 
while  at  the  Naval  Academy,  and  $1,400  after  graduation  therefrom,  of  Act 
May  13,  1908,  c.  166,  post  8  2827;  the  designation  of  undergraduates  at  the 
Naval  Academy  having  been  changed  to  "naval  cadets,**  by  a  provision  of  Act 
Aug.  5,  1882,  c.  391,  §  1,  ante,  §  2718,  and  that  title  having  been  changed  to 
"midshipman**  by  a  provision  of  Act  July  1,  1902,  c  1368,  ante,  |  271U. 

Further  paragraphs  of  this  section,  omitted  here,  prescribing  the  pay  of 
fleet-officers  and  other  officers  of  various  grades  of  the  Medical,  Pay,  and  En- 
gineer Corps,  were  superseded  in  part  by  the  provision  of  section  13  of  the 
Navy  Personnel  Act  of  1899,  mentioned  above,  that  officers  of  the  line,  should 
receive  the  same  pay,  etc.,  as  officers  of  corresponding  rank  in  the  Army;  and 
as  to  the  remaining  part,  by  the  transfer  of  the  officers  of  the  Engineer  Corps 
to  the  line,  by  said  Navy  Personnel  Act  of  1899,  §§  1-7,  ante,  §§  2476-2482. 

A  further  paragraph  of  this  section,  omitted  here,  next  following  the  para- 
graphs relating  to  pay  of  naval  constructors  and  assistant  naval  constructors, 
prescribing  the  pay  of  chaplains,  was  superseded,  as  to  the  pay,  etc.,  of  chap- 
lains then  in  the  Navy,  by  a  provision  of  Act  June  29,  1906,  c.  3590,  post, 
(  2828,  and  as  to  the  rank,  pay,  etc.,  of  chaplains  thereafter  appointed,  by 
provisos  annexed  to  said  provision,  which  are  set  forth  ante,  {  2675.    The 
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pay  and  allowances  of  chaplains  shall  in  no  case  exceed  that  provided  for 
lieutenant-commanders,  by  a  provision  of  Act  May  13,  1908,  c  166,  post,  { 
2829. 

The  words  in  the  paragraph  of  this  section  prescribing  the  pay  of  boatswains, 
gunners,  carpenters,  and  sail-makers,  inclosed  in  brackets,  were  superseded  by 
an  increase  of  the  pay  of  all  warrant  officers  25  per  cent,  by  a  provision  of 
Act  May  13,  1908,  c.  166,  post,  g  2831. 

The  pay  of  warrant  machinists  was  to  be  the  same  as  that  of  warrant  offi- 
cers, by  a  provision  of  the  Navy  Personnel  Act  of  March  3,  1899,  c.  413,  §  15, 
ante,  §  2557.  The  title  warrant  machinist  was  changed  to  machinist  by  a  pro- 
vision of  Act  March  3,  1909,  c.  255,  ante,  f  2558. 

The  officers  named  in  said  paragraph  of  this  section,  after  ten  years  from 
date  of  warrant,  were  to  be  commissioned  chief  warrant  officers,  and  on  pro- 
motion to  have  the  same  pay  and  allowances  then  allowed  a  second  lieutenant 
in  the  Marine  Corps,  by  section  12  of  the  Navy  Personnel  Act  of  March  3, 
1899,  c  413,  ante,  S  2708.  And  machinists,  after  six  years  from  date  of  war- 
rant, were  to  be  commissioned  chief  machinists,  and  to  have  the  same  pay  and 
allowances  as  the  chief  warrant  officers  mentioned  above,  by  a  provision  of 
Act  March  3,  1909,  c.  255,  ante,  §  2558. 

Commutation  of  quarters  for  officers  on  shore  not  occupying  public  quar- 
ters, including  the  warrant  officers  mentioned  above,  who  were  to  have  there- 
after the  same  commutation  for  quarters  as  second  lieutenants,  was  allowed 
by  a  provision  of  Act  March  3,  1901,  c.  852,  post,  §  2851. 

Besides  the  provisions  of  this  section  as  to  the  pay  of  civil  engineers,  the 
pay  of  assistant  civil  engineers  was  prescribed  by  provisions  of  the  act  au- 
thorizing their  appointment.  Act  March  3,  1903,  c.  1010,  ante,  §  2566. 

The  allowances  of  civil  engineers  were  made  the  same  as  for  naval  con- 
structors, and  the  allowances  of  assistant  civil  engineers  the  same  as  for  as- 
sistant naval  constructors,  by  a  provision  of  Act  June  29,  1906,  c.  3590, 
post,  §  2828. 

Pharmacists  in  the  Hospital  Corps  were  to  have  the  pay  and  allowances 
of  warrant  officers,  by  a  provision  of  the  act  establishing  said  corps,  Act  June 
17,  1898,  c.  463,  §  1,  ante,  §  2513. 

The  pay  of  enlisted  men  of  the  Hospital  Corps  was  made  the  same  as  that 
of  corresponding  ratings  of  the  seaman  branch  and  other  staff  corps,  by  a 
provision  of  Act  May  13,  1908,  c.  166,  ante,  §  2516. 

The  pay  and  allowances  of  the  Superintendent,  chief  nurses,  and  nurses  of 
the  Nurse  Corps  of  the  Navy  were  made  the  same  as  those  for  the  Nurse 
Corps  of  the  Army,  by  a  provision  of  the  act  creating  said  corps  of  the  Navy, 
Act  May  13,  1908,  c.  166,  ante,  §  2518. 

Additions  to  the  pay  of  aids  to  rear-admirals  were  allowed  by  a  provision 
of  Act  May  13,  1908,  c.  166,  post,  §  2826. 

Other  paragraphs  of  this  section  omitted  here,  prescribing  the  pay  of  secre- 
taries to  commanders  of  squadrons  and  of  clerks  to  commanders  of  squadrons 
and  of  vessels,  were  superseded  by  provisions  for  detail  of  officers  to  perform 
the  duties  of  such  secretaries  or  clerks,  of  Act  May  4,  1878,  c.  91,  fi  1,  ante, 
{  2490. 

Further  paragraphs  of  this  section,  also  omitted  here,  prescribing  the  pay  of 
various  clerks  to  commandants  of  navy-yards  and  naval  stations,  to  various 
paymasters,  and  to  inspectors  in  charge  of  provisions  and  clothing,  were  super- 
seded by  provisions  that  the  rates  of  pay  of  the  clerical,  drafting,  inspection, 
etc.,  force  at  navy-yards  and  naval  stations  and  other  stations  and  offices 
under  the  Navy  department  should  be  fixed  by  the  Secretary  of  the  Navy,  and 
repealing  so  much  of  this  section  as  related  to  the  pay  of  clerks  to  command- 
ants of  navy-yards  and  naval  stations,  made  by  Act  March  3,  1909,  c.  255, 
ante,  §  2794. 

The  last  two  paragraphs  of  this  section,  also  omitted  here,  prescribing  the 
pay  of  cadet  engineers,  were  superseded  by  provisions  that  aU  the  undergradu- 
ates at  the  Naval  Academy  should  be  designated  "naval  cadets,"  and  that  the 
pay  of  naval  cadets  should  be  that  then  allowed  to  cadet  midshipmen,  made  by 
Act  Aug.  5,  1882,  c  391,  §  1,  ante,  §  2718.  The  title  naval  cadet  was  changed 
to  midshipman  by  a  provision  of  Act  July  1,  1902,  c  1368,  ante,  §  2719,  and 
the  pay  of  midshipman  was  fixed  by  a  provision  of  Act  May  13,  1908,  c  166, 
post,  §  2827. 

The  pay  and  allowances  of  chiefs  of  bureaus  of  the  Navy  Department  were 
prescribed  by  a  provision  of  Act  May  13,  1908,  c.  166,  post,  f  2843. 

No  payment  to  any  officer  in  the  Navy  or  Marine  Corps  on  the  active  or 
retired  list  was  to  be  made  while  such  officer  was  employed  by  any  person 
or  company  furnishing  naval  supplies  or  war  materials  to  the  government, 
by  a  provision  of  Act  June  10,  1896,  c.  399,  post,  §  2899. 

Claims  for  sea  pay  were  limited  to  those  which  accrued  prior  to  July  16, 
1880,  c  311,  by  a  provision  of  Act  July  28,  1892,  c  311,  §  2,  post,  §  2822. 

Appropriations  for  pay  of  the  Navy  are  made  in  the  annual  naval  appro- 
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priation  acts.  The  provisions  for  the  fiscal  year  1917  were  by  Act  Aug. 
29,  1916,  c.  417,  39  Stat  They  were  accompanied  by  a  provision  that  the 
Secretary  of  the  Navy  should  send  to  Congress  at  the  beginning  of  its  next 
regular  session  a  complete  schedule  or  list  showing  the  amount  of  money  of 
all  pay  under  the  provisions  of  the  Act  and  for  all  allowances  for  each  grade 
of  officers  in  the  Navy,  including  retired  officers,  and  for  all  officers  included 
in  the  Act  and  for  all  enlisted  men  so  included. 

Notes  of  Deoisiona 


Construction  In  generald— A  naval 
cadet  engineer  not  deficient  in  any  ex- 
amination, and  not  dismissed  for  mis- 
conduct under  R.  S.  §  1525,  nor  under 
sentence  of  court-martial  under  R.  iS. 
f  1229,  ante,  |  2001,  is  still  in  office, 
notwithstanding  an  honorable  discharge 
by  the  secretary  of  the  navy,  against 
his  will,  and  is  entitled  to  the  pay  at- 
tached to  the  same.  U.  S.  v.  Perkins 
(1886)  6  Sup.  Ct  449,  116  U.  S.  483, 
29  L.  Ed.  700. 

An  official  communication  from  the 
Secretary  of  the  Navy  to  the  fourth 
auditor  in  effect  restricting  the  opera- 
tion of  a  proclamation  of  the  President 
increasing  the  pay  of  enlisted  men  in 
the  navy  must  be  deemed  the  act  of  the 
President  himself;  and  the  proclama- 
tion and  letter,  being  in  pari  materia, 
must  be  read  together,  and  the  latter 
be  treated  as  a  proviso  to  the  former. 
Button  V.  U.  S.  (1885)  20  Ct  CI.  423. 

When  a  long  and  uniform  interpreta- 
tion by  two  departments  of  the  govern- 
ment has  been  given  to  the  words  of  a 
statute  regulating  the  pay  of  certain 
officers  of  the  navy,  similar  language 
in  a  subsequent  statute  regulating  the 
pay  of  other  naval  officers  should,  if 
possible,  receive  the  same  construc- 
tion. Schuetze  v.  U.  S.  (1889)  24  Ct 
CI.  299. 

A  carpenter  is  not  entitled  to  be  cred- 
ited with  the  time  he  served  as  an  ap- 
prentice in  a  navy  yard.  Such  appren- 
tices are  not  "enlisted."  Davis  v.  U. 
S.  (1892)  28  Ct  CI.  21. 

Payment  to  a  naval  officer  by  a  state 
for  acting  as  instructor  in  a  nautical 
school  does  not  in  any  way  affect  the 
rate  of  pay  at  which  he  should  be  paid 
by  the  United  States.  Bamette  v.  U. 
S.  (1895)  30  Ct  CI.  197. 

The  law  provides  that  the  officers 
and  men  of  the  navy  "shall  be  entitled 
to. receive  annual  pay  at  the  rate  here- 
in stated";  but  they  have  never  been 
paid  annually,  and  in  the  case  of  death, 
resignation,  or  dismissal  pay  runs  to 
the  day  when  the  officer  leaves  the 
service.  Therefore  the  statute  of  limi- 
tations excludes  pay  anterior  to  a  pe- 
riod of  six  years  prior  to  the  bringing 
of  the  action.  Book  v.  U.  S.  (1896) 
31  Ct  CI.  272. 

See,  also,  §  2616,  ante,  as  to  rates  of 
pay  in  the  navy. 

As  to  credit  for  service  in  the  repular 
or  volunteer  army  or  navy,  see  §  2616, 
ante,  and  notes  thereunder. 

As  to  pay  of  civil  engineers,  see,  also, 
note  under  §  2563,  ante. 

As  to  professors  of  mathematics,  see, 
also,  §§  2546,  2752,  ante. 
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As  to  commencement  of  pay  of  gradu- 
ates of  naval  academy,  see,  also,  §  2836, 
post 

As  to  pay  of  retired  officers,  see  § 
2890,  post. 

As  to  increase  of  pay  for  length  of 
service,  see  g  2817,  post 

Construction  of  prior  actsw— The  in- 
tention of  Act  March  3,  1899,  c.  413,  { 
13,  was  to  put  officers  of  the  army  and 
navy  on  the  same  footing  with  respect 
to  their  general  pay,  and  to  make  the 
act  prospective,  so  that,  if  Congress 
should  thereafter  raise  the  general  pay 
of  army  officers  as  fixed  by  R.  S.  §  1261, 
ante,  §  2089,  a  like  increase  should  ap- 
ply to  navy  officers.  U.  S.  v.  Thomas 
(1904)  25  Sup.  Ct  102,  103,  195  U.  S. 
418,  49  L.  Ed.  259. 

Cadet  engineers  who  had  finished 
their  four  years'  course  at  the  naval 
academy,  passed  their  final  academic 
examination,  and  received  their  diplo- 
mas before  the  passage  of  Act  Aug.  5, 
1882  (22  Stat  285),  became  graduates, 
and  are  not  made  naval  cadets  by  that 
act  They  are  therefore  entitled  to  the 
pay  provided  by  this  act.  Leopold  v. 
U.  S.  (1883)  18  Ct  CI.  546. 

The  position  of  past  assistant  surgeon 
is  an  office,  and  the  notification  of  the 
Secretary  of  the  Navy  a  valid  appoint- 
ment thereto,  though  no  special  provi- 
sion prescribes  the  manner  of  appoint- 
ment Collins  v.  U.  S.  (1878)  14  Ct  CI. 
568. 

The  purpose  of  the  Navy  Personnel 
Act  is  to  assimilate  the  pay  of  officers 
of  the  navy  to  the  pay  and  allowances 
of  officers  of  corresponding  rank  in  the 
army,  reserving,  however,  to  officers 
then  in  the  navy  the  right  to  navy  pay, 
where  the  assimilated  pay  is  less.  Tay- 
lor V.  U.  S.  (1903)  38  Ct  CI.  155; 
Richardson  v.  Same,  Id.  182;  Colhoun 
V.  Same,  Id.  198. 

The  provision  of  Act  June  7,  1900, 
that  the  Navy  Personnel  Act  shall  not 
operate  so  as  to  reduce  the  pay  of  offi- 
cers is  intended  to  assimilate  the  pay 
of  officers  of  the  navy  to  that  provided 
for  officers  of  the  corresponding  rank 
in  the  army,  with  the  proviso  that  the 
present  and  future  pay  of  such  officers 
shall  not  be  reduced  below  that  to  which 
they  would  be  entitled  had  the  act 
not  been  passed.  Little  v.  U.  S.  (1900) 
36  Ct  CI.  22. 

Act  June  7,  1900,  which  provides  that 
the  Navy  Personnel  Act  shall  not  oper- 
ate so  as  to  reduce  the  pay  of  officers, 
extends  to  pay  which  officers  may  sub- 
sequently be  entitled  to  receive,  and 
the  pay  of  a  fleet  engineer  as  prescribed 
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by  R,  S.  §  1556.    Denig  v.  U.  S.  (1902) 
37  Ct  CI.  383. 

Navy  Personnel  Act  March  3,  1899,  c 
413,  f  13,  makes  no  distinction  in  the 
rank  of  rear  admirals,  but  does  as  to 
pay,  and  the  provision  of  section  11 
which  authorizes  the  retirement  of  offi- 
cers with  a  rank  and  pay  of  the  next 
highest  grade  must  be  interpreted  with 
reference  to  that  distinction.  Lowe  v. 
U.  S.  (1903)  38  Ct.  CL  170. 

An  officer  in  the  temporary  naval 
service  when  Navy  Personnel  Act 
March  3,  1899,  was  passed,  and  there- 
after commissioned  in  the  regular  navy, 
held  entitled  only  to  army  pay.  Taylor 
v.  U.  S.  (1903)  38  Ct  CL  155. 

The  normal  pay  of  officers  of  the  navy 
under  Navy  Personnel  Act  March  3, 
1889,  I  13  (30  Stat  1004),  is  the  high- 
er or  sea  service  pay;  the  exceptional 
pay  is  for  shore  service.  Both  are  de- 
pendent upon  the  character  of  the 
service.  Ryan  v.  U.  S.  (1903)  38  Ct 
CL  143. 

The  statute  distinguishes  between 
duty  pay  and  leave  or  waiting  orders 
pay,  but  the  Navy  Regulations  provide 
that  in  cases  of  temporary  absence  an 
officer  is  not  detached  from  duty  nor  is 
his  rate  of  pay  affected.  Williams  t. 
U.  S.  (1911)  47  Ct  CL  56. 
^  Where  an  officer  is  granted  sick  leave 
for  two  months  to  enable  him  to  re- 
cover his  health,  he  was  in  fact  detach- 
ed, and  not  entitled  to  full  duty  pay. 
Id. 

A  professor  of  mathematics  in  the 
navy  who  may  have  been  required  to 
perform  certain  duties  at  the  depot  of 
charts  and  nautical  instruments,  and 
who  at  the  time  was  superintendent  of 
meteorological  observations,  by  ap- 
pointment of  the  Secretary  of  War,  at 
a  salary  oT  $2,000,  is  not  entitled  at  the 
same  time  to  the  salary  of  a  professor 
of  mathematics  under  Act  March  3, 
1835,  c.  27.  The  salary  provided  by 
that  act  is  due  only  to  professors  when 
attached  to  vessels  for  sea  service,  or 
in  a  yard.  (1850)  6  Op.  Atty.  Gen. 
250. 

By  successive  acts  of  Congress,  en- 
gineers and  certain  other  officers  of 
the  navy  are  to  be  examined  for  pro- 
motion, and  if  one  of  them  be  absent 
on  duty  at  the  time  of  the  examination 
of  his  class,  he  shall,  when  examined 
and  passed,  take  rank  with  the  rest  as 
if  examined  at  the  same  time.  Held, 
that  retroactive  pay  does  not  as  of 
course  follow  the  ascription  of  retroac- 
tive rank.     (1853)  6  Op.  Atty.  Gen.  68. 

Pay  on  leave  or  waiting  orders.— The 
theory  of  "leave  or  waiting  orders  pay" 
is  that  an  officer  while  at  home  on  leave 
or  waiting  orders  is  at  less  expense 
than  when  at  sea  or  on  shore  service. 
Selfridge  v.  tJ.  S.  (1893)  28  Ct  CL  440. 

Since  the  Navy  Personnel  Act  duty 
pay  cannot  be  idlowed  where  a  leave 
of  absence   is   granted  at  an   officer's 
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own  request  and  presumably  for  his 
own  benefit,  if  it  does  in  fact  relieve 
him  from  duty  and  from  responsibili- 
ty. Roberts  v.  U.  S.  (1909)  44  Ct  CL 
411. 

A  navy  officer,  on  waiting  orders,  as- 
signed to  duty  as  draftsman  in  the  hy- 
drographic  office,  is  not  entitled  to  his 
salary  as  officer  and  to  additional  salary 
as  draftsman.  Winchell  v.  U.  S.  (1892) 
28  Ct  CL  30. 

Acting  master's  mate.  —  An  acting 
master's  mate,  having  served  more  than 
six  years,  was,  under  a  private  act,  com- 
missioned a  master  on  the  retired  list. 
Held,  he  was  entitled  to  have  former 
service  in  an  inferior  position  credited 
to  him  as  master.  Bradbury  v.  U.  S. 
(1885)  20  Ct.  CL  187. 

See,  also,  §§  2620,  2622,  2623,  ante, 
and  §  2890,  post. 

Forfeiture  of  pay.— The  report  and 
recommendation  of  a  naval  board, 
though  approved  by  the  Secretary  of 
the  Navy,  are  not  final.  Pay  due  to  an 
officer  can  be  forfeited  by  the  sentence 
of  a  court-martiaL  Woog  v.  U.  S. 
(1913)  48  Ct  CL  80. 

Cited    witlioat    deflnite    application, 

U.  S.  V.  Redgrave  (1886)  6  Sup.  Ct 
444,  447,  116  U.  S.  474,  29  L.  Ed.  697; 
Same  v.  Perkins  (1886)  6  Sup.  Ct  449, 
116  U.  S.  483,  29  L.  Ed.  700;  Smith 
V.  Whitney  (1886)  6  Sup.  Ct  570,  573, 
116  U.  S.  167,  29  L.  Ed.  601;  U.  S.  v. 
Rockwell  (1887)  7  Sup.  Ct  367,  120 
U.  S.  60,  30  L.  Ed.  561;  Same  v.  Mul- 
lan  (1887)  8  Sup.  Ct  79,  80,  123  U.  S. 
188,  31  L.  Ed.  140;    Smith  v.  Adams 

(1889)  9  Sup.  Ct  566,  569,  130  U.  S. 
167,  32  L.  Ed.  895;    U.   S.  v.   Alger 

(1894)  14  Sup.  Ct  346,  347,  151  U.  S. 
362,  38  L.  Ed.  192;    Johnson  v.  Sayre 

(1895)  15  Sup.  Ct  773,  776,  158  U.  S. 
109,  39  L.  Ed.  914;    U.   S.  v.   Fuller 

(1896)  16  Sup.  Ct  386,  387,  160  U.  S. 
593,  40  L.  Ed.  549;    Glavey  v.  U.  S. 

(1901)  21  Sup.  Ct  891,  894,  182  U. 
S.  595,  45  L.  Ed.  1247;  White  v.  Same 

(1903)  24  Sup.  Ct  171,  173,  191  U. 
S.  545,  48  L.  Ed.  295;   Gibson  v.  Same 

(1904)  24  Sup.  Ct  613,  616,  194  U. 
S.  182,  48  L.  Ed.  926;   U.  S.  v.  Crosley 

(1905)  25  Sup.  Ct.  261,  196  U.  S.  327, 
49  L.  Ed.  497;  Wood  v.  U.  S.  (1912; 
32  Sup.  Ct  461,  224  U.  S.  132,  56  u. 
Ed.  696;  Plummer  v.  Same  (1912)  6'4 
Sup.  Ct  467,  468,  224  U.  S.  137,  66 
L.  Ed.  697;  Leopold  v.  Same  (1883) 
18  Ct  CL  546;  Redgrave  y.  Same 
(1885)  20  Ct  CL  226;  Howell  v.  Same 

(1890)  25  Ct  CL  288;  Fulmer  v.  Same 

(1897)  32  Ct  CL  112;  LitteU  v.  Same 
(1900)  36  Ct  CL  22;    Denig  v.  Same 

(1902)  37  Ct  CL  383;  Taussig  y.  Same 

(1903)  38  Ct  CL  104;   Terry  y.  Same 

(1904)  39  Ct  (^.  353;  McCully  v.  Same 
(1907)  42  Ct  CL  275;    Huse  y.  Same 

(1907)  43  Ct  CL  19;   Hannura  v.  S*irae 

(1908)  Id.  320;  Elmer  v.  Same  (1910) 
45  Ct  CL  90. 
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§  2817.  (Act  May  13,  1908,  c.  166.)     Increase  of  pay  for  length  of 
service. 

There  shall  be  allowed  and  paid  to  each  commissioned  officer 
below  the  rank  of  rear-admiral  ten  per  centum  of  his  current  yearly 
pay  for  each  term  of  five  years  service  in  the  Army,  Navy  and  Ma- 
rine Corps.  The  total  amount  of  such  increase  for  length  of  serv- 
ice shall  in  no  case  exceed  forty  per  centum  on  the  yearly  pay  of 
the  grade  as  provided  by  law :  Provided,  That  the  annual  pay  of 
captain  shall  not  exceed  five  thousand  dollars  per  annum ;  of  com- 
mander, four  thousand  five  hundred  dollars  per  annum ;  and  of  lieu- 
tenant-commander, four  thousand  dollars  per  annum.  (35  Stat. 
128.) 

These  were  provisions  of  the  naval  appropriation  act  for  the  fiscal  year 
1909,  cited  above. 

Previous  provisions  for  credit  to  officers  for  their  previous  service  in  the 
Army  or  Navy,  made  by  Act  March  3,  1883,  c.  97,  §  1,  and  Act  June  10,  1896, 
c.  399,  $  1,  are  set  forth  ante,  f§  2616,  2617.  But  said  provisions,  so  far  as 
they  apply  to  increase  of  pay  for  length  of  service,  may  be  regarded  as  super- 
seded by  those  of  this  act 

All  officers,  including  warrant  officers,  appointed  to  the  Navy  from  civil  life, 
were  to  be  credited,  for  computing  their  pay,  with  five  years'  service,  by  a  pro- 
vision of  the  Navy  Personnel  Act  of  March  3,  1899,  c.  413,  g  13,  post,  §  2818. 
But  this  provision  was  not  to  apply  to  any  person  thereafter  entering  the 
Navy,  by  a  provision  of  Act  March  4,  1913,  c  148,  post,  §  2819. 

Notes  of  Deoisiona 


Longevity  pay  in  generalwLongevity 
is  given  only  to  officers  on  duty  at 
sea  or  on  the  active  list,  and  not  to 
retired  officers.  Thomley  v.  U.  S. 
(1885)  5  Sup.  Ct  491,  492,  113  U.  S. 
310,  28  L:  Ed.  999. 

The  service  of  an  officer  must  be  re- 
garded as  "continuous,'*  although  he 
has  resigned  hier  commission  as  ensign, 
when  he  is  appointed  a  professor  of 
mathematiss  on  the  next  day,  and  the 
longevity  pay  to  which  he  is  entitled  is 
that  of  an  ensign,  that  being  "the  lowest 
grade,  having  graduated  pay,  held  by 
such  officer  since  last  entering  the  serv- 
ice." 22  Stat  473.  U.  S.  v.  Alger 
(1894)  14  Sup.  Ct  346,  347,  151  U.  S. 
362,  38  L.  Ed.  192;  Same  v.  Stahl 
(1894)  14  Sup.  Ct  347,  151  U.  S.  366, 
38  L.  Ed.  194;  U.  S.  v.  Alger  (1894) 
14  Sup.  Ct  635,  152  U.  S.  384,  38  L. 
Ed.  488. 

Congress,  in  using  the  words  "cur- 
rent yearly  pay"  in  computing  longevi- 
ty provided  for  by  Act  May  13,  1908, 
adopted  the  construction  of  those  words 
as  used  in  section  1262,  R.  S.,  section 
2099,  ante,  giving  10  per  cent  longevity 
increase  on  current  yearly  pay,  which 
it  declared  by  Act  June  30,  1882,  will 
be  computed  on  the  yearly  pay  of  the 
grade.  Plummer  v.  U.  S.  (1912)  32 
Sup.  Ct  467,  469,  224  U.  S.  137,  56 
L.  Ed.  697,  reversing  judgment  (1909) 
45  Ct.  CI.  614. 

Longevity  pay  is  to  be  computed,  ex- 
cept where  the  statute  otherwise  pro- 
vides, from  the  day  the  officer's  com- 
mission was  signed  by  the  President, 
and  not  from  an  antecedent  date  men- 
tioned in  the  body  of  the  commission. 
Young  V.  U.  S.  (1884)  19  Ct  CL  145. 

An  officer  in  the  marine  corps  who 
served  as  a  paymaster's  steward,  is 
entitled  to  have  the  time  of  such  serv- 


ice credited  to  him  in  the  computation 
of  his  longevity  pay.  Muse  v.  U.  S. 
(1884)  19  Ct  CI.  441. 

Computation  of  longevity  pay  of  aid 
to  admiral  under  sections  20^,  2101, 
ante,  and  Act  March  3,  1899,  c  413, 
!  13,  30  Stat  1007,  see  Miller  v.  U.  S. 
(1906)  41  Ct  CL  400. 

The  basis  of  longevity  pay  is  the  offi- 
cer's capacity  for  duty  and  his  per- 
formance of  it.  Longevity  pay  is  for 
longevity  in  actual  service,  and  ex- 
tends only  to  officers  on  the  active  list 
Faust  V.  U.  S.  (1907)  42  Ct  CI.  94. 

As  to  credit  for  service  in  the  regular 
or  volunteer  army  or  navy,  see  §  2816, 
ante,  and  notes  thereunder. 

Longevity  pay  under  superseded  acts. 

—The  benefits  of  Act  March  3,  1883,  are 
to  be  received  where  the  service  has 
been  continuous  in  the  regular  navy. 
U.  S.  V.  Mullan  (1887)  8  Sup.  Ct  79, 
123  U.  S.  186,  31  L.  Ed.  140. 

The  allowances  provided  for  in  the 
navy  general  order  of  18(56  for  rent  of 
quarters,  etc.,  constituted  no  part  of 
the  pay  proper  of  the  officers  and  are 
designed  to  meet  expenses  which  they 
will  necessarily  incur  in  the  discharge 
of  their  duties,  and  they  cannot  be  in- 
creased by  the  additional  compensation 
allowed  by  Act  March  3,  1883.  U.  S. 
V.  Allen  (1887)  8  Sup.  Ct  163,  123 
U.  S.  345,  31  L.  Ed.  147. 

The  words  "officers  or  enlisted  men 
in  the  regular  or  volunteer  army,  or 
both,"  include  all  men  regularly  in  the 
service  of  the  army  or  navy,  and  the 
term  "officers  or  enlisted  men"  is  not 
to  be  construed  distributively,  as  re- 
quiring that  a  person  shall  be  an  en- 
listed man  or  an  officer  nominated  and 
appointed  by  the  president,  or  by  the 
head  of  a  department,  but  includes  all 
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men  in  service  by  enlistment  or  regu- 
larly appointed  in  the  army  or  navy, 
and  the  word  ''officer'*  is  used  in  its 
more  general  sense,  and  includes  a  pay- 
master's clerk.  U.  S.  v.  Hendee  (1888) 
8  Sup.  Ct  507,  508,  124  U.  S.  309,  81 
L.  Ed.  465. 

Where  an  appointee  ''to  the  grade  of 
midshipman  in  the  navy*'  under  Act 
July  16,  1862,  providing  that  students 
in  the  Naval  Academy  shall  be  styled 
midshipmen  until  their  final  graduating 
examination,  when  they  shall  be  com- 
missioned ensigns,  was  on  July  14, 
1876,  promoted  to  the  grade  of  ensign, 
he  was  while  midshipman  in  the  Naval 
Academy  in  actual  service,  within  Act 
March  3,  1883,  c  97,  and  entitled  to 
credit  on  his  grade  of  ensign  for  all 
services  from  his  appointment  as  mid- 
shipman to  the  date  of  his  commission 
as  ensign.  U.  S.  v.  Baker  (1888)  8 
Sup.  Ct  1022,  1023,  125  U.  S.  646, 
31  L.  Ed.  824. 

A  cadet  midshipman  in  the  naval 
academy  is  an  officer  of  the  navy  within 
the  meaning  of  Act  March  3,  1883,  c. 
97,  respecting  the  longevity  pay  of  of- 
ficers and  enlisted  men  in  the  army  or 
navy.  U.  S.  v.  Cook  (1888)  128  U.  S. 
254,  9  Sup.  Ct.  108,  32  L.  Ed.  464. 

Under  Longevity  Acts  1882,  c.  391, 
and  1883,  c  97  (22  Stat  284,  287;  22 
Stat  473)  a  man  who,  after  serving  in 
the  regular  navy,  first  as  enlisted  man 
and  then  as  gunner,  and  receiving  dur- 
ing service  as  gunner  full  compensation 
to  which  he  was  entitled  under  the  laws 
then  in  force,  resigned,  and  was  after- 
wards reappointed  gunner,  receiving  on 
his  second  warrant  credit  for  the  ac- 
tual time  of  his  former  service  both  as 
gunner  and  as  enlisted  man,  counting 
such  service  as  if  it  had  been  continu- 
ous as  gunner,  was  not  entitled  to  com- 
pensation as  if  he  had  been  allowed  on 
his  first  warrant  as  gunner  for  his  pre- 
vious service  as  enlisted  man.  U.  S. 
V.  Foster  (1888)  9  Sup.  Ot  116,  128 
U.  S.  435.  32  L.  Ed.  486. 

Under  Act  1883,  a  lieutenant  com- 
mander, who  was  promoted  from  lieu- 
tenant on  July  3,  1870,  was  only  enti- 
tled to  graduated  pay  as  lieutenant; 
that  being  the  grade  he  held  when  Act 
July  15,  1870  (16  Stat  321),  took  ef- 
fect U.  S.  V.  Green  (1891)  11  Sup.  Ot 
290,  138  U.  S.  293,  34  L.  Ed.  960. 

An  officer  in  the  navy,  who  was  re- 
tired in  the  first  five  years  of  service 
from  a  rank  having  longevity  pay,  but 
who  was  continued  on  active  duty  until 
he  had  passed  into  his  second  five  years 
of  service,  is  not  entitled,  under  Act 
March  3,  1883,  to  a  greater  rate  of  pay 
after  active  service  ceased  than  75  per 
centum  of  the  pay  of  the  grade  or  rank 
which  he  held  at  the  time  of  retirement. 


24  Ct  CI.  165,  affirmed.  Roget  v.  U.  S. 
T180:J)  13  Sup.  Ct  555,  556,  148  U.  8. 
167,  37  L.  Ed.  408. 

The  proviso  in  Act  March  3,  1883,  c 
97,  is  limited  to  merely  forbidding  the 
allowance  of  additional  pay  for  the  time 
of  volunteer  service;  it  does  not  pro- 
hibit longevity  pay  founded  on  volun- 
teer service.  Hawkins  v.  U.  S.  (1884) 
19  Ct  CI.  611. 

An  officer  in  the  navy  is  entitled  to 
be  credited  for  service  in  the  army  in 
the  computation  of  his  pay  under  Act 
March  3,  1883,  c.  97.  Jordan  v.  U.  S. 
(1884)  19  Ct  CL  621. 

Service  rendered  by  the  marine  corps 
through  the  army  or  navy  is  service 
rendered  in  the  army  or  navy,  within 
the  intent  of  Act  March  8,  1883  (22 
Stat  473).  Dunn  v.  U.  S.  (1886)  21 
Ct  CL  20. 

Under  Act  March  8,  1883  (22  Stat 
473),  a  naval  officer  who  served  in  the 
volunteer  navy  is  entitled  to  credit  for 
such  service  in  the  lowest  grade  in  the 
regular  navy  having  graduated  pay  at 
the  time  he  held  it.  Rockwell  v.  U.  S. 
(1886>  21  Ct  CL  332. 

Act  March  3,  1883,  does  not  confer 
upon  naval  officers  a  right  to  the  salary 
and  allowances  of  positions  which  they 
did  not  hold.  The  effect  of  the  act  is 
to  credit  an  officer  with  the  actual 
time  he  previously  served  in  the  lowest 
grade  having  graduated  pay,  when  held 
by  him.  Barton  v.  U.  S.  (1888)  23  Ot 
CL  376. 

A  naval  cadet,  discharged  under  an 
erroneous  interpretation  of  Act  Aug.  5, 
1882  (22  Stat  285),  cannot  recover  a 
salary  of  an  office  to  which  he  might 
and  should  have  been  appointed. 
Grambs  v.  U.  S.  (1888)  23  Ot  CL  420. 

A  contract  surgeon  in  the  army  is 
not  an  officer  within  Naval  Appropria- 
tion Act  March  3,  1883  (22  Stat  473), 
and  is  not  to  be  credited  with  such 
service  in  the  computation  of  his  lon- 
gevity pay.  Byrnes  v.  U.  S.  (1891)  26 
Ct  Ca.  302. 

Act  March  3,  1883  (22  Stat  473), 
provides  that  "officers  of  the  •  navy 
shall  be  credited  with  the  actual  time 
they  may  have  served."  This,  in  the 
computation  of  longevity  pay,  excludes 
constructive  service.  Laws  v.  U.  S. 
(1891)  27  Ot  01.  69. 

Civil  engineers  in  the  navy  were  of- 
ficers, and  were  in  the  naval  service, 
within  the  intent  of  Act  March  3,  1883, 
relating  to  longevity  pay.  Brown  v. 
U.  S.  (1897)  32  Ot  CL  379. 

There  is  nothing  in  the  language  of 
Act  March  3,  1883,  to  indicate  that 
Congress  intended  to  make  it  applica- 
ble to  any  but  navy  officers  then  living. 
Rich  V.  U.  S.  (1898)  33  Ct  Ci,  191. 


§  2818.  (Act  March  3,  1899,  c.  413,  §  13.)     Service  pay;  credit  for 
five  years'  service  to  officers  appointed  from  civil  life. 
All  officers,  including  warrant  officers,  who  have  been  or  may  be 
appointed  to  the  Navy  from  civil  life  shall,  on  the  date  of  appoint- 
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ment,  be  credited,  for  computing  their  pay,  with  five  years'  service. 
(30  Stat.  1007.) 

This  was  part  of  a  proviso  annexed  to  section  18  of  the  Navy  Personnel 
Act  of  March  3,  1899,  o,  413,  cited  above. 

This  provision  was  not  to  apply  to  any  person  thereafter  entering  the 
Navy,  by  a  provision  of  Act  March  4,  1913,  c  148,  post,  §  2819. 

Notes  of  DeoisioBs 


Construction      and      applicationwA 

credit  of  service  for  the  purpose  of 
computing  future  pay  only,  and  not  for 
the  readjustment  of  past  compensation, 
must  be  deemed  intended,  in  view  of  the 
declared  purpose  for  which  such  credit 
is  given,  and  of  the  provision  in  the 
first  clause  of  the  statute,  which  makes 
increased  pay  begin  with  the  next  fiscal 
year.  White  v.  U.  S.  (1903)  24  Sup. 
Ct  171,  173,  191  U.  S.  545,  48  L.  Ed. 
295,  affirming  judgment  (1902)  87  Gt 
Ca.  365. 

One  general  purpose  of  the  enacting 
clause  and  the  third  proviso,  taken  to- 
gether, was  that  all  officers  who  had 
been  theretofore  appointed  in  the  naty 
from  civil  life  should  be  credited  with 
five  years*  service,  for  the  purpose  of 
computing  their  pay,  after  June  30, 
1899.  Royce  v.  U.  S.  (1901)  36  Ot  CI. 
328. 

A  chaplain  appointed  from  civil  life 
in  1881  is  not  entiUed  to  have  his  ac- 
count reopened  from  the  day  of  his  ap- 
pointment and  be  credited  with  five 
years*  service  in  1881  and  increased 
longevity  pay  for  past  services.'   Id. 

The  third  proviso  is  subject  to  the 
initial  clause  of  the  section.    Id. 

The  proviso  as  to  credit  for  service  is 
governed  by  the  initial  clause  of  the 
section,  "after  June  30,  1899,"  and  is 
to  be  so  construed  that  it  will  give  in- 
creased pay  to  such  officers  appointed 
from  civil  life  as  were  not  receiving 
their  maximum  pay  on  June  30,  1899, 
but  to  exclude  those  who  were  receiv- 
ing their  maximum  pay  on  that  date. 
White  V.  U.  S.  (1902)  37  Ct  CL  365. 

An  officer  in  the  temporary  service 
was  not  entitied  then  to  the  credit  of 
five  years*  constructive  service.  Tay- 
lor V.  U.  S.  (1903)  38  Ct  CI.  155. 


An  assistant  civil  engineer  held  en- 
titied to  the  benefit  of  credit  for  con- 
structive service  allowed  by  the  Navy 
Personnel  Act  and  to  the  assurance 
held  out  by  the  Navy  Department, 
though  the  question  of  statutory  con- 
struction was  not  free  from  doubt 
Thurber  v.  U.  S.  (1905)  40  Ot  CL  489. 

The  rule  that  an  assistant  civil  en- 
gineer was  entitied  to  the  credit  of 
five  years  on  entering  the  service  does 
not  extend  to  an  officer  who  enters  the 
navy  merely  for  temporary  service. 
Nelson  v.  U.  S.  (1906)  41  Ct  CL  157. 

An  assistant  surgeon  appointed  *'for 
temporary  service"  is  not  entitied  to 
the  five  years*  constructive  service. 
Id. 

A  midshipman,  who  has  resigned  and 
been  reinstated  as  an  ensign  by  virtue 
of  an  act  of  Congress,  is  not  a  person 
appointed  from  civil  life  entitied  to  be 
credited  with  five  years*  constructive 
service.  Stirling  v.  U.  S.  (1913)  48 
Ct  CL  386. 

The  credit  of  five  years'  constructive 
service  to  which  officers  entering  the 
navy  from  civil  life  are  entitled  is  in 
addition  to  actual  service  which  may 
have  been  rendered  under  a  prior  ap- 
pointment Guilmette  v.  U.  S.  (1914) 
49  Ct  CI.  18a 

Where  retirement  from  the  public 
service  is  in  good  faith,  and  the  same 
party  is  thereafter  appointed  to  serv- 
ice in  the  navy,  such  appointment  is 
from  civil  life  and  the  officer  is  entitled 
to  credit  for  five  years  constructive 
service.    Id. 

Cited    without    deflnlte    application, 

Thomas  v.  U.  S.  (1908)  38  Ct  CL  70; 
Stevens  v.  Same  (1906)  41  Ot  01.  455; 
Heichherzer  v.  Same  (1908)  43  Ct  CL 
360. 


§  2819.  (Act  March  4,  1913,  c.  148.)     Service  pay;   credit  for  five 

years'  service  not  to  apply  to  officers  subsequently  appointed 

from  civil  life. 
That  so  much  of  an  Act  entitled  "An  Act  to  reorganize  and  in- 
crease the  efficiency  of  the  personnel  of  the  Navy  and  Marine 
Corps,"  approved  March  third,  eighteen  hundred  and  ninety-nine, 
which  reads  as  follows :  "and  that  all  officers,  including  warrant  of- 
ficers, who  have  been  or  may  be  appointed  to  the  Navy  from  civil 
life  shall,  on  the  date  of  appointment,  be  credited  for  computing 
their  pay,  with  five  years'  service,"  shall  not  apply  to  any  person 
entering  the  Navy  from  and  after  the  passage  of  this  Act.  (37 
Stat.  891.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1914, 
cited  above. 

The  provision  of  the  Navy  Personnel  Act  of  March  3,  1899,  c  413,  {  13, 
mentioned  in  this  provision,  is  set  fbrth  ante,  §  2818. 
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§  2820.  (Act  May  13,  1908,  c.  166.)     Increase  of  pay  of  officers  on 

sea  duty,  or  on  shore  duty  beyond  continental  limits  of  United 

States. 

All  officers  on  sea  duty  and  all  officers  on  shore  duty  beyond 

the  continental  limits  of  the  United  States  shall  while  so  serving 

receive  ten  per  centum  additional  of  their  salaries  and  increase  as 

above  provided,  and  such  increase  shall  commence  from  the  date  of 

reporting  for  duty  on  board  ship  or  the  date  of  sailing  from  the 

United  States  for  shore  duty  beyond  the  seas  or  to  join  a  ship  in 

foreign  waters.    (35  Stat.  Iz8.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1909, 
cited  above. 

The  "salaries  and  increase  as  above  provided,"  mentioned  in  this  provision, 
were  the  salaries  and  the  increase  thereof  provided  for  by  preceding  provisions 
of  the  act,  set  forth  ante,  §§  2814,  2815. 

A  previous  provision,  that  when  naval  officers  were  detailed  for  shore  duty 
beyond  seas  they  should  receive  the  same  pay  and  allowances  as  officers  of 
the  Army  detailed  for  duty  in  similar  places,  made  by  the  Navy  Personnel 
Act  of  March  3,  1899,  c  413,  §  13,  30  Stat  1007,  was  superseded  by  this 
provision. 

Notes  of  Deoisiona 


Construction  in  general.— A  naval  of- 
ficer is  not  entitled  to  sea  pay  while 
occupied  in  traveling  on  duty  partly  on 
a  merchant  steamer  and  partly  on  land 
and  in  reporting  to  the  navy  depart- 
ment. U.  S.  V.  Thomas  (1904)  25  Sup. 
Ct.  102,  103,  195  U.  S.  418,  49  L.  Ed. 
259. 

Where  officers  are  charged  with  the 
responsibilities  and  duties  of  officers  on 
sea  duty,  the  emoluments  follow  the 
responsibilities  and  duties.  Pierce  v. 
U.  S.  (1898)  33  Ct.  CL  294. 

The  right  to  sea  pay  begins  when 
sea  service  begins,  independent  of  any 
order  of  the  Navy  Department  Wyck- 
off  V.  U.  S.  (1899)  34  Ct  CI.  288. 

It  is  sufficient  to  entitle  an  officer  to 
sea  pay  that  the  vessel  on  which  he  is 
is  employed  by  authority  of  law.    Id. 

For  a  naval  vessel  to  come  within 
the  phrase  "at  sea,"  it  is  enough  if 
she  be  water-borne,  even  at  anchor  or 
tied  to  a  dock.    Id. 

Navy  regulations,  providing  that  an 
officer  temporarily  absent  from  his  ship 
shall  receive  sea  pay,  do  not  contra- 
vene the  statute.  Collins  v.  U.  S. 
(1902)  37  Ct  CL  222. 

The  additional  compensation  intend- 
ed by  Congress  was  awarded  because 
of  the  nature  of  the  services  to  be  per- 
formed. It  does  not  attach  exclusive- 
ly to  the  officer,  but  comprehensively 
to  the  service.  Prindle  v.  U.  S.  (1905) 
41  Ct  CI.  8. 

Inequality  will  not  justify  the  court 
in  departing  from  the  express  terms  of 
the  law.  McDonald  v.  U.  S.  (1913)  48 
Ct.  CI.  123. 

The  sea  pay  of  a  warrant  officer  is  a 
variable  quantity,  ranging  by  varying 
sums  from  $1,2(K)  to  $1,800  per  annum, 
according  to  length  of  service,  any  one 
of  which  may,  in  a  sense,  be  said  to  be 
the  sea  pay  of  a  warrant  officer. 
(1908)  26  Op.  Atty.  Gen.  599. 

Sea  services.— Services  performed  on 
a  training  ship  while  it  is  at  anchor  in 
an  arm  of  the  sea  are  sea  services.    U. 
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S.  V.  Symonds  (1887)  7  Sup.  Ct  411, 
412,  120  U.  S.  46,  30  L.  Ed.  557. 

A  naval  officer  ordered  to  duty  upon 
a  ship  which  has  been  anchored  in  a 
navy  yard  for  12  years  past,  and  used 
as  a  naval  recruiting  station,  which 
communicates  with  the  shore  by  a  rope 
and  a  boat  running  along  the  same,  and 
which  is  capable  of  going  to  sea,  but 
not  with  safety,  is  entitled  to  sea  pay 
where  the  regulations  require  him  to 
quarter  and  mess  on  board,  to  w^ar 
uniform,  and  to  live  apart  from  his 
family,  and  his  duties  are  similar  to 
those  prescribed  in  cruising,  but  more 
exacting.  U.  S.  v.  Strong  (1888)  8 
Sup.  Ct  1021,  1022,  125  U.  S.  656,  81 
L.  Ed.  823. 

That  the  order  assigning  an  officer  to 
duty  on  board  a  ship  calls  the  employ- 
ment "shore  duty"  does  not  affect  the 
officer's  right  to  claim  sea  pay,  where 
the  services  required  are  in  fact  sea 
services.  U.  S.  v.  Barnette  (1897)  17 
Sup.  Ct.  286,  288,  165  U.  S.  174,  41  L. 
Ed.  675. 

Shore  duty,  performed  in  obedience 
to  an  order  of  the  department  express- 
ly imposing  upon  the  officer  the  con- 
tinued discharge  of  his  sea  duty,  and 
qualifying  the  shore  duty  as  merely 
temporary  and  ancillary  to  such  sea 
duty  will  be  presumed  not  to  be  so  in- 
compatible with  his  permanent  sea  as- 
signment as  to  cause  the  latter  to  ter- 
minate and  defeat  his  right  to  sea  pay 
while  engaged  on  such  shore  duty.  U. 
S.  v.  Engard  (1905)  25  Sup.  Ct  322, 
323,  196  U.  S.  511,  49  L.  Ed.  575. 

A  naval  vessel  always  afloat  on  tide- 
water, frequently  ordered  to  sea,  at  all 
times  ready  to  obey  such  orders,  the 
officers  and  crew  messing  and  sleeping 
on  board  and  maintaining  the  regula- 
tions and  discipline  of  a  man-of-war  at 
sea,  is  in  sea  service  within  the  intent 
of  the  statute.  McRitchie  v.  U.  S. 
(1887)  23  Ct.  CL  23. 

A  commander  of  a  vessel,  whose  crew 
are  not  seamen,  is  still  a  commander, 
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and  coupling  his  duties  with  other  du- 
ties on  shore  will  not  deprive  him  of 
the  right  to  sea  pay.  Wyckoff  v.  U.  S. 
(1899)  34  Ct  CL  288. 

Where  a  naval  officer  was  detailed  to 
sea  duty,  which  necessitated  a  journey 
on  a  merchant  vessel  to  reach  the 
place  appointed,  he  is  not  an  officer 
"detailed  to  shore  duty  beyond  the 
seas/'  within  section  13  of  the  Navy 
Personnel  Act  of  March  8,  1899,  Mc- 
Gowan  v.  U.  S.  (1914)  49  Ct.  CL  454. 

Where  an  assistant  surgeon  in  the 
navy  performed  shore  duty  beyond  the 
seas  pursuant  to  an  order  detailing 
him  for  such  duty,  he  is  entitled  to  the 
10  per  cent  additional  compensation, 
calculated  on  the  basis  of  his  maximum 
pay.  Thompson  v.  U.  S.  (1914)  49  Ct 
CL  459. 


Where  an  assistant  surgeon  in  the 
navy  travels  under  orders  as  a  passen- 
ger on  a  United  States  naval  vessel 
from  China  to  reach  an  assignment  to 
duty  in  the  Philippine  Islands,  he  is 
not  performing  sea  service,  and  is  only 
entitled  to  shore  pay.    Id. 

A  professor  of  mathematics  in  the 
navy,  required  to  perform  certain  du- 
ties at  the  depot  of  charts  and  nautical 
instruments,  is  not  attached  to  a  vessel 
for  sea  service,  or  in  a  yard,  but  is  en- 
titled to  a  reasonable  compensation 
over  and  above  his  salary  in  the  War 
Department  for  services  performed  in 
the  depot  of  charts  and  nautical  instru- 
ments.    (1850)  5  Op.  Atty.  Gen.  250. 

As  to  what  constitutes  sea  service, 
see,  also,  §  2859,  post,  and  notes  there- 
under. 


§  2821.  (Act  March  3,  1901,  c.  852.)  Increase  of  pay  of  officers  on 
shore  duty  beyond  seas,  etc. 
Officers  of  the  Navy,  and  officers  and  enlisted  men  of  the  Marine 
Corps,  who  have  been  detailed,  or  may  hereafter  be  detailed,  for 
shore  duty  in  Alaska,  the  Philippine  Islands,  Guam,  or  elsewhere 
beyond  the  continental  limits  of  the  United  States,  shall  be  consid- 
ered as  having  been  detailed  for  "shore  duty  beyond  seas,"  and  shall 
receive  pay  accordingly,  with  such  additional  pay  as  may  be  pro- 
vided by  law  for  service  in  island  possessions  of  the  United  States. 
(31  Stat.  1107.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  the  Navy  in  the 
naval  appropriation  act  for  the  fiscal  year  1902,  cited  above. 

The  provision  for  pay  of  officers  detailed  for  "shore  duty  beyond  seas,"  re- 
ferred to  in  this  provision,  and  which  was  then  in  force,  was  a  proviso  that 
officers  so  detailed  should  receive  the  same  pay  and  allowances  as  officers  of 
the  Army  detailed  for  duty  in  similar  places,  of  the  Navy  Personnel  Act  of 
March  3,  1899,  c.  413,  §  13,  30  Stat.  1007,  which  was  superseded  by  the  pro- 
vision of  Act  May  13,  1908,  c.  166,  set  forth  ante,  §  2820. 

The  provision  of  this  act  set  forth  here  may  be  regarded  as  applicable,  as  a 
definition  of  shore  duty  beyond  the  continental  limits  of  the  United  States,  to 
said  provision  of  Act  May  13,  1908,  c  166,  ante,  |  2820. 

Sea  service  was  defined  by  R.  S.  $  1571,  post,  §  2859. 


Notes  of  Deoisiona 


Construction    and    application.— The 

act  relates  back  to  the  original  statute 
giving  an  increase  of  pay  to  officers 
and  men  serving  beyond  seas.  The 
word  "considered**  refers  to  any  or  a 
final  adjustment  of  an  officer's  account 
Irwin  v.  U.  S.  (1903)  38  Ct.  CI.  87. 

The  term  "beyond  seas**  defined.    Id. 

The  term  "beyond  seas**  includes  of- 
ficers who  have  been  assigned  to  duty 
in  the  Philippines.    Id. 

An  officer  on  duty  beyond  seas  is  not 
entitled  to  the  additional  pay  while  in 
hospital  and  not  rendering  service. 
Farenholt  v.  U.  S.  (1907)  42  Ct.  CI. 
114. 

An  officer  detached  from  one  service 
is  not  attached  to  another  until  he  en- 
ters upon  its  duties.    Id. 

Where  an  officer  is  detached  from  sea 
duty,  he  ceases  to  be  entitled  to  full 
pay,  and  generally  increased  pay  will 
cease  when  an  officer  is  detached  from 
service  entitling  him  thereto.  McCully 
V.  U,  S.  (1907)  42  Ct.  CL  275. 


The  term  "pay  proper"  is  not  to  be 
construed  differently  from  the  term 
"pay,**  which  includes  the  increase 
granted  for  longevity  service.  The  to- 
tal of  the  two  is  the  "pay  proper**  up- 
on which  a  percentage  is  to  be  com- 
puted.    Id. 

An  officer  held  entitled  to  be  paid 
the  increase  from  the  time  of  his  de- 
parture until  his  return  to  the  United 
States.     Id. 

Where  an  officer  is  assigned  to  sea 
duty  on  a  vessel,  he  cannot  be  consid- 
ered as  "detailed  for  shore  duty  beyond 
seas**  because  the  naval  governor  of 
Guam  by  a  verbal  order  directed  him 
to  do  duty  in  caring  for  the  health  and 
sanitary  condition  of  the  natives.  Fur- 
long v.  U.  S.  (1910)  45  Ct.  CI.  493. 

Duty  performed  on  shore,  without 
having  been  detailed  for  shore  duty, 
must  be  regarded  as  temporary  service 
performed  while  officially  remaining  on 
board  the  vessel.     Id. 

Naval  officers,  while  returning  home 
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from   shore   daty  at  foreign   stations,  the  Philippine  Islands,  he  is  perform- 

are   entitled   to  the  additional  10  per  ing  shore  duty  beyond  the  seas.    Id. 
cent  allowed  by  law  to  the  officers  of         Extra  pay  under  temporary  aotwThe 

the  army.    Gearing  v.  U.  S.  (1911)  46  two  months*  extra-  pay  provided  for  by 

Ct.  CI.  187.  Act  March  3, 1890,  c.  427, 30  Stat  1214. 

Officers,  who  receive  extra   pay  for  should  be  computed,  when  awarded  to  a 

shore  duty,  must  be  commissioned  offi-  naval  officer  appointed  under  Act  May 

cers.     Ollif  v.  U.  S.  (1911)  46  Ct  CI.  4,  i898,  c.  234,  30  Stat  369,  to  serve 

349.  ^  only  during  the  continuance  of  the  ex- 

Where   an  assistant  surgeon  in   the  igency  under  which  his  services  were 

navy,  under  proper  orders,  performed  required   in   the   existing  war,   on   the 

services    in    China    with    the    United  basiai    of    the    pay    he    was    receiving 

States    marines,    such    services    were  when  he  was  detached  from  duty,  after 

shore   duties   and   not   duties    at    sea.  the   treaty  of  peace  was   signed,  and 

Thompson  v.  U.  S.   (1914)   49  Ct  CL  was  ordered  home  preliminary   to  his 

459.  discha^rge.    U.  S.  v.  Hite  (1907)  27  Sup. 

While   an   assistant   surgeon   in   the  Ct  3S6,  387,  204  U.  S.  343,  51  L.  Ed. 

navy  is  on  duty  at  a  naval  hospital  in  514. 

§  2822.  (Act  July  28,  1892,  c.  311,  §  2.)  Sea  pay;  limitation  of 
claims. 
Hereafter  the  accounting  officers  of  the  Treasury  shall  not  re- 
ceive, examine,  consider,  or  allow  any  claim  against  the  United 
States  for  sea  pay  [or  commutation  of  rations]  which  has  been  or 
may  be  presented  by  officers  of  the  Navy,  their  heirs  or  legal  rep- 
resentatives, under  the  decisions  of  the  Supreme  Court,  which  have 
heretofore  been  adopted  as  a  basis  for  the  allowance  of  such  claims, 
which  accrued  prior  to  July  sixteenth,  eighteen  hundred  and  eighty. 
(27  Stat.  313.) 

This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1892,  cited  above. 

The  words  "or  commutation  of  rations,"  inclosed  in  brackets  in  this  provi- 
sion, were  superseded  by  the  provisions,  prescribing  the  pay  and  allowances 
of  officers,  of  section  13  of  the  Navy  Personnel  Act  of  March  3,  1899,  c.  413, 
30  Stat  1007,  which  superseded  the  provision  of  R.  S.  §  1578,  in  force  at 
the  time  of  this  act,  that  all  officers  should  be  entitled  to  one  ration,  or  to 
commutation  thereof,  ^hile  at  sea  or  attached  to  a  sea-going  vessel. 
Sea  service  was  defined  by  R.  S.  f  1571,  post,  §  2859. 

A  similar  provision  relating  to  claims  for  difference,  between  mileage  and 
actual  expenses  was  made  by  Act  July  7,  1898,  c.  571,  §  3,  post,  §  2850. 

§  2823.  (Act  March  3,  1915,  c.  83.)  Increase  of  pay  and  allow- 
ances of  student  naval  aviators  and  naval  aviators,  and  of  en- 
listed men  detailed  for  duty  in  air  craft ;  limit  of  numbers,  and 
of  rank  of  officers,  to  receive  increase. 

Hereafter  officers  of  the  Navy  and  Marine  Corps  appointed  stu- 
dent naval  aviators,  while  lawfully  detailed  for  duty  involving  ac- 
tual flying  in  air  craft,  including  balloons,  dirigibles,  and  aeroplanes, 
shall  receive  the  pay  and  allowances  of  their  rank  and  service  plus 
thirty-five  per  centum  increase  thereof;  and  those  officers  who 
have  heretofore  qualified,  or  may  hereafter  qualify,  as  naval  avia- 
tors, under  such  rules  and  regulations  as  have  been  or  may  be  pre- 
scribed by  the  Secretary  of  the  Navy,  shall,  while  lawfully  detailed 
for  duty  involving  actual  flying  in  air  craft,  receive  the  pay  and  al- 
lowances of  their  rank  and  service  plus  fifty  per  centum  increase 
thereof.  Hereafter  enlisted  men  of  the  Navy  or  Marine  Corps, 
while  detailed  for  duty  involving  actual  flying  in  air  craft,  shall  re- 
ceive the  pay,  and  the  permanent  additions  thereto,  including  al- 
lowances, of  their  rating  and  service,  or  rank  and  service,  as  the 
case  may  be,  plus  fifty  per  centum  increase  thereof:  Provided, 
That  not  more  than  a  yearly  average  of  forty-eight  officers  and 
ninety-six  enlisted  men  of  the  Navy  and  twelve  officers  and  twenty- 
four  enlisted  men  of  the  Marine  Corps,  detailed  for  duty  involving 
actual  flying  in  air  craft,  shall  receive  any  increase  in  pay  while  on 
duty  involving  actual  flying  in  air  craft,  nor  shall  any  officer  in  the 
Navy  senior  in  rank  to  commander,  nor  any  officer  in  the  Marine 
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Corps  senior  in  rank  to  major,  receive  any  increase  in  pay  or  allow- 
ances by  reason  of  such  detail  or  duty.    (38  Stat.  939.) 

The  above  paragraph  is  from  the  naval  appropriation  act,  cited  above.  It 
supersedes  a  provision  in  the  appropriation  act  for  the  fiscal  year  1914,  Act 
March  4,  1913,  c  148,  37  Stat  892,  which  provided  that  officers  of  the  Navy 
and  Marine  Corps  detailed  by  the  Secretary  of  the  Navy  on  aviation  duty 
should  receive  a  35  per  centum  increase  of  pay,  the  increase  to  apply  only  to 
such  officers  who  were  actual  flyers  of  heavier  than  air  craft,  the  number  of 
officers  so  detailed  to  be  limited  to  30,  and  further  providing  that  no  officer 
above  the  rank  of  lieutenant-commander  should  be  detailed. 

See,  also,  §  2952^c,  post. 

The  President  is  authorized  to  appoint  as  members  of  the  Advisory  Com- 
mittee for  Aeronautics  two  members  from  the  Navy  Department,  from  the 
office  in  charge  of  naval  aeronautics,  by  a  provision  in  Act  March  3,  1915,  c 
83,  post,  §  3115g. 

§  2824.  (Act  March  3,  1899,  c.  421.)  Pay  and  allowances  of  Ad- 
miral of  the  Navy. 
Pay  of  the  Navy.  For  the  pay  and  allowances  prescribed  by  law 
of  officers  *  *  including  the  admiral  of  the  Navy,  whose  pay  and 
allowances  shall  be  the  same  as  those  received  by  the  last  general 
of  the  United  States  Army.    (30  Stat.  1024.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1900, 
cited  above. 

The  appointment  of  the  Admiral  of  the  Navy  veas  authorized  by  Act  March 
2,  1899,  c.  378,  and  Act  March  3,  1899,  c.  421,  ante,  §  2471. 

The  rate  of  pay  of  the  Admiral  was  fixed  at  $13,500,  by  a  provision  of  Act 
May  13,  1908,  c  166,  ante,  §  2814. 
As  to  other  admirals  and  vice-admirals,  see  f  2471a,  ante. 

§  2825.     (Superseded.) 

This  was  a  proviso  annexed  to  section  7  of  the  Navy  Personnel  Act  of  1899, 
Act  March  3,  1899,  c  413.  It  was  superseded  by  Act  May  13,  1908,  c.  166, 
ante,  §  2814,  and  by  Act  Aug.  29,  1916,  c.  417,  ante,  §  2814a. 

Notes  of  Deoisiona 

Pay   of   rear   admiralSd^The   pay  of         The   Navy  Personnel  Act  abolished 

the  rear  admirals  embraced  in  the  nine  the  grade  of  commodore  and  practically 

lower  numbers  of  that  grade  is  subject  constituted,  within   the  grade   of  rear 

to  the  long  established  rule  in  respect  admiral,  a  new  grade  for  pay  purposes, 

to  naval   service,  of  a  difference   be-  known  as  "the  nine  lower  numbers," 

tween    the    pay    of   naval    officers    on  into  which  commodores  were  advanced 

shore  duty  and  those  at  sea,  which  rule  without  increase  of  pay;  but  under  Act 

is   expressly   recognized  and  continued  June  7,  1900,  the  old  pay  of  rear  ad- 

in  section  13  of  that  act  (30  Stat.  1007).  mirals  extended  to  a  rear  admiral  in 
Rodgers  v.  U.   S.    (1902)  22  Sup.   Ct    .  the  nine  lower  numbers.    Terry  v.  U. 

582,  585,  185  U.  S.  83,  46  L.  Ed.  816,  S.  (1904)  39  Ct.  CL  353. 
aflirming  judgment   (1901)  36  Ct   CL 
266. 

§  2826.  (Act  May  13,  1908,  c.  166.)  Additions  to  pay  of  aids  to 
rear-admirals. 
Aids  to  rear-admirals  embraced  in  the  nine  lower  numbers  of 
that  grade  shall  each  receive  one  hundred  and  fifty  dollars  additional 
per  annum,  and  aids  to  all  other  rear-admirals,  two  hundred  dol- 
lars additional  per  annum  each.     (35  Stat.  128.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year 
1909,  cited  ahove. 

Notes  of  Deoiiiona 

Additional  pay  to  aids  of  rear  ad-  grade  when  assigned  to  dnty  which  re- 
in irais.-»Moanted  pay  cannot  be  given  quires  them  to  be  mounted,  indicate  a 
to  an  aid  to  a  rear  admiral,  although  general  purpose  to  give  mounted  pay 
Navy  Personnel  Act,  c.  413.  §  13,  80  to  army  officers  only  when  their  duties 
Stat.  1004,  equalizes  his  compensation  are  such  as  may  require  them  to  be  ac- 
with  that  of  an  aid  to  a  major  general,  tually  mounted,  or  are  such  as  may  at 
who  is  entitled  to  mounted  pay  under  any  time  subject  them  to  the  necessity 
Army  Regulations  1895,  $  1301,  since  of  rendering  mounted  service,  which 
this  section  and  the  two  immediately  obviously  could  not  be  required  of  an 
following,  when  read  in  the  light  of  R.  aid  to  a  rear  admiral.  U.  S.  v.  Oros- 
S.  f  1270,  giving  to  army  officers  the  ley  (1905)  25  Sup.  Ct  261,  263,  196 
pay   of  cavalry    officers   of   the    same  U.  S.  327,  49  L.  Ed.  497,  modifying 
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judgment  Orosley  y.  U.  S.   (1003)   38  regulations   relating   to   the    rank   "of 

Gt  CL  82.  aids/'  is  unambiguous,  and  entitles  a 

A  flag  lieutenant  held  entitled  to  the  naval  officer  serving  at  sea  as  aid  to  a 

extra  pay  as  aid  of  a  rear  admiral,  un-  rear  admiral  of  the  senior  nine  to  the 

der  the  Navy  Personnel  Act.    U.  S.  v.  additional    compensation    provided    by 

Miller  (1908)  28  Sup.  Ct  199,  208  U.  the  said  act  of  May  13,  1008.    Jones  v. 

S.  32,  52  L.  Ed.  376,  modifying  judg-  U.  S.  (1913)  49  Ct.  CL  16. 

ment  Miller  v.  U.  S.  (1907)  42  Ct.  CL  Where  an  officer  of  more  than  five 

121,  and  affirming  judgment  (1906)  41  years*   service   in   the  navy   served  at 

Ct  CJL  400.  sea  under  Competent  orders  as  aid  to  a 

On  the  re-creation  of  the  office  of  ad-  rear  admiral  of  the  lower  nine,  he  Is 

miral  by  the  act  of  1899,  the  provisions  entitled  to  the  additional  compensation 

of  R.  S.  §  1096,  relating  to  aids  to  the  provided  by  the  Navy  Pay  Act  of  May 

general  and  their  pay,  could  not  operate  13,  1908.     Holmes  v.  TJ.  S.   (1913)  49 

by  virtue  of  the  assimilative  features  in  Ct.  CL  70. 

this  act  in  favor  of  aids  to  the   ad-  Where    a    lieutenant    of    the    navy 

mirals.    Wood  v.  U.  S.  (1912)  32  Sup.  serves  as  aid  to  a  rear  admiral  on  duty 

Ct.  461,  224  U.  S.  132,  56  L.  Ed.  696.  as  commandant  at  a  navy  yard,  such 

The  provision  of  the  Navy  Pay  Act  aid   is   entitled   to   the   additional   pay 

of  May  13,  1908,  considered  in  connec-  provided    for   by   Act    May    13,    1908. 

tion   with   the   provision   of   the   navy  Frucht  v.  U.  S.  (1914)  49  Ct  CL  570. 

§  2827.  (Act  May  13,  1908,  c.  166.)     Pay  of  midshipmen. 

The  pay  of  midshipmen  shall  hereafter  be  six  hundred  dollars 
per  annum  while  at  the  Naval  Academy,  and  one  thousand  four 
hundred  dollars  per  annum  after  graduation  from  the  Naval  Acad- 
emy.    (35  Stat.  128.) 

This  was  a  further  provision  of  the  naval  appropriation  act  for  the  fiscal 
year  1909,  cited  above. 

Previous  provisions  prescribing  the  pay  of  midshipmen  or  naval  cadets,  made 
by  R.  S.  I  1566,  Act  March  3,  1877,  c.  Ill,  19  Stat  390.  and  Act  Aug.  5, 
1882,  c.  391,  §  1,  22  Stat.  285,  were  superseded  by  this  provision. 

§  2828.  (Act  June  29,  1906,  c.  3590.)  Pay  and  allowances  of  chap- 
lains. 
All  chaplains  now  in  the  ^avy  above  the  grade  of  lieutenant 
shall  receive  the  pay  and  allowances  of  lieutenant-commander  in  the 
Navy  according  to  length  of  service  under  the  provisions  of  law  for 
that  rank,  and  all  chaplains  now  in  the  Navy  in  the  grade  of  lieuten- 
ant shall  receive  their  present  sea  pay  when  on  shore  duty.  (34 
Stat.  554.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year 
1907,  cited  above. 

Provisos  annexed  to  this  provision,  prescribing  the  rank,  pay,  and  allowances 
of  chaplains  thereafter  appointed,  are  set  forth  ante,  §  2675. 

Previous  provisions  prescribing  the  pay  and  allowances  of  chaplains,  made 
by  R.  S.  §  1556,  were  superseded  by  those  of  this  act. 

The  pay  and  allowances  of  chaplains  are  in  no  case  to  exceed  that  provided 
for  lieutenant  commanders,  by  a  provision  of  Act  May  13,  1908,  c.  166,  post, 
f  2829. 

Naval  chaplains  commissioned  from  acting  chaplains  are,  by  Act  June  30, 
1914,  c.  130,  ante,  g  2541c,  given  the  pay  and  allowances  of  lieutenants,  junior 
grade  until  they  have  completed  four  ^ears*  service,  when  they  are  to  receive 
the  pay  and  allowances  of  a  lieutenant. 

§  2829.  (Act  May  13,  1908,  c.  166.)     Pay  and  allowances  of  chap- 
lains limited. 
The  pay  and  allowances  of  chaplains  in  the  Navy  shall  in  no 
case  exceed  that  provided  for  lieutenant-commanders.     (35  Stat. 
128.) 

This  was  part  of  a  proviso  annexed  to  provisions  prescribing  the  pay  of  of- 
ficers in  the  naval  appropriation  act  for  the  fiscal  year  1908,  cited  above. 
See  note  under  §  2828,  ante. 

§  2830.  (Act  March  3,  1903,  c  1010.)     Pay  of  assistant  civil  engi- 
neers. 

Assistant  civil  engineers,  during  the  first  five  years  after  date 
of  appointment,  shall  receive,  per  annum,  when  on  duty,  one  thou- 
sand five  hundred  dollars,  when  on  leave  or  waiting  orders,  one 
thousand  dollars;    during  the  second  five  years  after  such  date, 
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when  on  duty,  one  thousand  eight  hundred  dollars,  when  on  leave 
or  waiting  orders,  one  thousand  two  hundred  dollars ;  and  after  ten 
years  from  such  date,  when  on  duty,  two  thousand  one  hundred  dol- 
lars, and  when  on  leave  or  waiting  orders,  one  thousand  four  hun- 
dred dollars.    (32  Stat.  1197.) 

This  was  a  proviso  annexed  to  provisions  increasing  the  numbers  in  certain 
grades  of  the  active  list  of  the  Navy,  including  assistant  civil  engineers,  in 
the  naval  appropriation  act  for  the  fiscal  year  1904,  cited  above. 

The  pay  of  professors  of  mathematics  and  civil  engineers  was  prescribed  by 
provisions  of  R.  S.  {  1556,  ante,  §  2816. 

The  allowances  of  civil  engineers  and  professors  of  mathematics  were  to  be 
the  same  as  those  of  naval  constructors,  and  the  allowances  of  assistant  civil 
engineers  the  same  as  those  of  assistant  naval  constructors,  by  a  provision 
of  Act  June  29,  1906,  c.  3590,  post,  g  2852. 

§  2831.  (Act  May  13,  1908,  c.  166.)     Increase  of  pay  of  warrant  of- 
ficers and  mates. 
The  pay  of  all  warrant  officers  and  mates  is  hereby  increased 
twenty-five  per  centum.    (35  Stat.  128.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1909, 
cited  above. 

The  pay  of  warrant  officers,  increased  by  this  section,  was  prescribed  by 
provisions  of  R.  S.  §  1556,  ante,  §  2816. 

The  pay  of  warrant  machinists  was  to  be  the  same  as  that  of  warrant  of- 
ficers by  a  provision  of  section  15  of  the  Navy  Personnel  Act  of  March  3, 
1899,  c  413,  ante,  f  2557.  The  title  warrant  machinist  was  changed  to 
machinist  by  a  provision  of  Act  March  3,  1909,  c.  255,  ante,  §  2558. 

The  pay  of  mates,  also  increased  by  this  section,  was  prescribed  by  a  pro- 
vision of  R.  S.  §  1556,  ante,  {  2816.  The  pay  of  the  twenty-eight  officers 
then  serving  as  mates  was  increased  by  Act  Aug.  1,  1894,  c  176,  ante,  § 
2658. 

§  2832.  (R.  S.  §  1557.)     Furlough  pay. 

Officers  on  furlough  shall  receive  only  one-half  of  the  pay  to  which 
they  would  have  been  entitled  if  on  leave  of  absence. 

Act  March  3,  1835,  c  27,  §  1,  4  Stat.  756.  Act  March  3,  1845,  c.  77,  § 
6,  5  Stat.  794.    Act  June  1,  1860,  c.  67,  f  4,  12  Stat  27. 

Provisions  relating  to  furlough  pay  of  retired  officers  were  made  by  R.  S. 
H  1593,  1594,  post,  §§  2896,  2897. 

§  2833.  (It  S.  §  1558.)     No  additional  allowances,  except  as  here- 
in specified. 

The  pay  prescribed  in  the  two  preceding  sections  shall  be  the  full 
and  entire  compensation  of  the  several  officers  therein  named,  and 
no  additional  allowance  shall  be  made  in  favor  of  any  of  said  officers 
on  any  account  whatever,  except  as  hereinafter  provided. 
Act  July  15,  1870,  c.  205,  §  4,  16  Stat.  332. 

The  two  preceding  sections  mentioned  in  this  section  were  R.  S  §{  1556, 
1657,  ante,  §§  2816,  2832. 

The  words  "hereinafter  provided,"  at  the  end  of  this  section,  referred  to  sub- 
sequent sections  of  the  Revised  Statutes. 

Notes  of  Deeisiona 

Construction    as   rotrospectivOd^This  that  thereafter,  and  before  the  passage 

section  is  not  retrospective.     U.  S.  v.  of  other  laws  affecting  the  subject,  the 

Philbrick   (1887)  7   Sup.  Ct.  413,  416,  secretary   of   the   navy   could   lawfully 

120  U.  S.  52,  30  L.  Ed.  559.  order  certain  allowances  to  be  made. 

Allowances   under   prior  act.— Previ-  U.  S.  v.  Philbrick  (1887)  7  Sup.  Ct  413, 

ous  to  Act  of  March  3,  1835,  it  had  120  U.  S.  52.  30  L.  Ed.  559. 
been  customary  to  make  allowances  to  Money  received  by  a  naval  officer  for 

naval  officers,  in  addition  to  their  reg-  a  special  purpose,  accompanied  by  in- 

ular  pay,  and  this  custom  was  known  to  structions  from   the   secretary  of  the 

congress.    That  act  prohibited  such  ex-  navy,  is  not  covered  by  the   specified 

tra  allowances.     Act   April  17,   1866,  allowances  mentioned  in  Act  March  3^ 

repealed  so  much  of  the  Act  of  1835  1835,  §  2.    U.  S.  v.  Jones  (0.  O.  1854) 

as  prohibited  such  allowances.     Held,  Fed.  Cas.  No.  15,493a. 
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§  2834.  (R.  S.  §  1559.)     Volunteer  service. 

When  a  volunteer  naval  service  is  authorized  by  law,  the  officers 
therein  shall  be  entitled  to  receive  the  same  pay  as  officers  of  the 
same  grades,  respectively,  in  the  Regular  Navy. 
Act  July  16,  1862,  c  183,  {  20,  12  Stat.  587. 

A  similar  provision  is  made  as  to  National  Naval  Volunteers  during  time 
of  active  service,  by  f  3078a  (5),  post 

Notes  of  Deoisioiui 

Grades  of  volunteer  offlcert  transfer-  A  volunteer  officer  transferred  to  the 

red  to  regular  navy^— A  paymaster,  who  regular  navy  is  not  entitled  to  hold  a 

entered  the  volunteer  navy  as  acting  commission  dated  as  of  the  date  of  his 

assistant  paymaster,  and  was  promoted  volunteer  commission  but  he  must  take 

to  assistant  paymaster,  and  was  after-  his  place  upon  the  Navy  Register  ac- 

wards  appointed  paymaster  in  the  reg-  cording  to  the  rank  given  him  by  his 

ular  navy,  held  not  entitled  to  the  sev-  commission  as  an  officer  of  the  regu- 

eral  grades  he  might  have  reached,  had  lar  navy.     (1881)   17  Op.  Atty.  Gen, 

he  entered  the  regular  navy  when  he  189. 

entered  the  volunteer  navy  and  been  As  to  credit  for  service  in  the  regular 

promoted  according  to  the  rules  of  pro-  or  volunteer  army  or  navy,  see  f  2616, 

motion.    Barton  v.  U.  S.  (1889)  9  Sup.  ante,  and  notes  thereunder. 
Ct  285,  129  U.  S.  249,  32  L.  Ed.  663. 

§  2835.  (R.  S.  §  1560.)     Commencement  of  pay;  original  entry. 

The  pay  of  an  officer  of  the  Navy,  upon  his  original  entry  into  the 
service,  except  where  he  is  required  to  give  an  official  bond,  shall 
commence  upon  the  date  of  his  acceptance  of  his  appointment ;  but 
where  he  is  required  to  give  such  bond  his  pay  shall  commence  upon 
the  date  of  the  approval  of  his  bond  by  the  proper  authority. 
Act  July  15,  1870,  c  295,  §  7,  16  Stat.  333. 

The  time  of  commencement  of  pay  of  graduates  of  the  Naval  Academy, 
commissioned  in  the  Navy  or  the  Marine  Corps,  was  fixed  by  a  provision  of 
Act  March  3,  1893,  c.  212,  post,  §  2836. 

§  2836.  (Act  March  3,  1893,  c.  212.)  Commencement  of  pay;  grad- 
uates of  Naval  Academy. 
Every  [naval  cadet  or  cadet  engineer]  who  has  heretofore  grad- 
uated or  may  hereafter  graduate  from  the  Naval  Academy,  and  who 
has  been  or  may  hereafter  be  commissioned,  within  six  months  after 
such  graduation,  an  officer  in  the  Navy  or  Marine  Corps  of  the 
United  States,  under  the  laws  appointing  such  graduate  to  the  Navy 
or  Marine  Corps,  shall  be  allowed  the  pay  of  the  grade  in  which  he 
may  be  so  commissioned  from  the  date  he  takes  rank  as  stated  in 
his  commission  to  the  date  of  qualification  and  acceptance  of  his 
commission.    (27  Stat.  715.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1894, 
dted  above. 

The  words  of  this  provision,  "naval  cadet  or  cadet  engineer/'  inclosed  in 
brackets,  were  superseded  by  the  change  of  the  title  naval  cadet  to  midship- 
man, by  a  provision  of  Act  July  1,  1902,  c  1368,  ante,  §  2719. 
The  pay  of  midshipmen,  while  at  the  Naval  Academy  and  after  graduation 
.  therefrom,  was  fixed  by  a  provision  of  Act  May  13,  1908,  c.  166,  ante,  f  2827. 
A  previous  similar  provision  of  Act  July  19,  1892,  c.  206,  27  Stat  236,  was 
superseded  by  this  act. 

Provisions  for  commissions  to  graduates  of  the  Naval  Academy  are  set 
forth  ante,  S§  2736-2738. 

Provisions  relating  to  pay  of  graduates  of  the  Military  Academy  were  made 
by  Act  Dec.  20,  1886^  c.  2,  ante,  {  2091. 

(R.  S.  §  1561.  Superseded.) 
This  section  provided  that  an  officer  promoted  in  course  to  fill  a  vacancy, 
who  was  in  the  performance  of  the  duties  of  the  higher  grade  from  the  date 
he  was  to  take  rank,  might  be  allowed  the  increased  pay  from  such  date.  It 
was  superseded  by  the  provisions  relating  to  the  same  subject  of  Act  June 
22,  1874,  c.  392,  f  1,  post,  S  2837. 

§  2837.  (Act  Jime  22,  1874,  c.  392,  §  1.)     Commencement  of  pay; 
officers  promoted. 

On  and  after  the  passage  of  this  act,  any  officer  of  the  Navy  who 
may  be  promoted  in  course  to  fill  a  vacancy  in  the  next  higher 
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erade  shall  be  entitled  to  the  pay  of  the  grade  to  which  promoted 
from  the  date  he  takes  rank  therein,  if  it  be  subsequent  to  the  va- 
cancy he  is  appointed  to  fill.    (18  Stat.  191.) 

This  act  was  entitled  *'Aii  act  for  the  better  govemment  pf  the  Navy  of  the 
United   States." 

Section  2  of  this  act,  restricting  the  amount  of  pay  to  be  allowed  to  an  of- 
ficer dismissed  from  the  service  by  order  of  the  President  and  restored  by 
finding  of  a  court-martial,  is  set  forth  post,  $  2839. 

Section  3  of  this  act  repealed  so  much  of  Act  July  4,  1864,  c.  252,  as  provid- 
ed for  appointment  of  cadet-engineers  in  the  Naval  Academy,  which  was  in- 
corporated in  R.  S.  §  1623,  and  made  other  provisions  for  such  appointments, 
which  were  superseded  by  subsequent  provisions  relating  to  appointments  to 
tlie  Academy.  See  provisions  of  Act  June  29,  1906,  c.  8590,  and  notes  thereto, 
ante,  {§  2722,  2727. 

This  section  superseded  R.  S.  $  1561. 

Officers  advanced  in  grade  or  rank  after  May  3,  1899,  the  date  of  the  pas- 
sage of  the  Navy  Personnel  Act,  were  allowed  the  pay  and  allowances  of  the 
higher  grade  or  rank  from  the  dates  of  their  commissions,  by  a  provision  of 
Act  March  4,  1913,  c.  148,  post,  §  283& 

Notes  of  Deoisions 


Construction    and    applioation.— This 

act  authorizes  payment  only  from  the 
time  a  promoted  officer  takes  rank  in 
the  higher  grade.  Adamson  v.  U.  S. 
(1884)  19  Ct.  CI.  623. 

An  office  created  by  law  and  never 
filled  constitutes  a  vacancy.  Williams 
V.  U.  S.  (1912)  47  Ct  CI.  316. 

Promoted  officers  of  the  navy,  whose 
<H>mmissions  ^x  dates  of  rank  anterior 
to  the  dates  of  the  commissions,  are 
entitled  to  the  increased  pay  from  the 
date  to  which  their  appointments  were 
carried  back,  provided  they  were  inter- 
mediately in  the  performance  of  duties 
compatible  with  the  grade  to  which 
they  were  elevated  by  their  promotions. 
(1836)  3  Op.  Atty.  Gen.  124. 

The  increased  pay  of  a  naval  officer, 
promoted  from  one  grade  to  another  to 
take  rank  at  a  date  prior  to  the  confir- 
mation of  his  appointment,  commences, 
not  at  the  date  from  which  he  took 
rank,  but  at  the  date  of  his  appoint- 
ment.   (1882)  17  Op.  Atty.  Gen.  319. 

This  act  comprehends  cadet  engineers, 
and  fixes  the  commencement  of  their 
pay  in  the  grade  of  assistant  engineer 
when  promoted  thereto.  (1882)  17  Op. 
Atty.  Gen.  329,  332. 

The  first  section  of  the  act  is  in  pari 
materia  with  the  provision  touching  the 
pay  of  promoted  officers  contained  in 
Act  July  15,  1870  (16  Stat.  333),  Act 
June  5,  1872  (17  Stat.  226),  and  R.  S. 
S  1516,  and  was  designed  to  fix  the 
commencement  of  the  increased  pay  of 
promoted  officers  in  active  service  only. 
(1883)  n  Op.  Atty.  Gen.  495. 

On  August  10,  1898,  Commodore  Wil- 
liam T.  Sampson  was  advanced  eight 
numbers  by  the  President  and  appoint- 
ed a  rear  admiral;  Capt  John  Philip 
was  similarly  advanced  five  numbers 
and  appointed  a  commodore;  Com- 
mander Bowman  H.  McCalla  was  like- 
wise advanced  five  numbers  and  ap- 
pointed a  captain,  all  to  take  rank  from 
date  of  appointment  None  of  these  ap- 
pointments was  confirmed  by  the  Sen- 
ate,   lieut  Commander  John  E.  Pills- 


bury  was  appointed  a  ''commander  from 
the  10th  day  of  August,  1898,  vice  Com- 
mander Bowman  H.  McCalla,  advanced 
and  promoted,"  which  appointment  was 
confirmed  by  the  Senate  December  14, 
1898.  Lieut  Hawley  O.  Rittenhouse 
was  nominated  and  confirmed  by  the 
Senate  to  be  a  lieutenant  commander 
vice  Pillsbury  and  other  officers  in  lino 
likewise  promoted.  On  August  10, 
1898,  there  was  no  vacancy  in  the  grade 
of  commander  to  which  Pillsbury  could 
have  been  appointed  unless  the  advance- 
ment of  McCalla  was  confirmed.  Held, 
that  Act  June  22,  1874  (22  Stat  191), 
does  not  apply  to  entitle  them  to  pay 
in  the  higher  grades  from  the  time  they 
took  rank,  respectively.  (1900)  23  Op. 
Atty.  Gen.  30. 

Construction  of  prior  aotw— Construc- 
tion of  Act  Feb.  28,  1855,  c  127,  in  re- 
spect of  the  pay  of  officers  of  the  navy 
promoted  into  vacancies  occasioned  by 
the  retirement  of  their  senior  officers 
under  that  act  (1856)  7  Op.  Atty. 
Gen.  640. 

R.  S.  i  1561,  by  implication  precluded 
increase  of  pay  until  promotion.  Hunt 
V.  U.  S.  (1886)  116  U.  S.  396,  6  Sup.  Ct. 

406,  29  L.  Ed.  674. 

Where  an  officer  successfully  passed 
an  examination  after  being  nominated  to 
fill  the  vacancy  of  rear  admiral,  attain- 
ing the  age  of  62  years  before  his  nom- 
ination was  confirmed  by  the  Senate,  he 
was  entitled,  according  to  the  usage  of 
the  service,  to  be  a  rear  admiral  from 
and  after  the  date  of  his  retirement, 
and,  if  the  Senate  should  confirm  his 
nomination,  he  might  be  commienced  as 
rear  admiral  and  placed  on  the  retired 
list  as  of  that  grade.  (1886)  18  Op. 
Atty.  Gen.  393. 

Cited    without    definite    application, 

Hunt  V.  U.  S.   (1886)  6  Sup.  Ct  406, 

407,  116  U.  S.  394,  29  L.  Ed.  674; 
Blandin  v.  Same  (1900)  35  Ct  CI.  568: 
Engagement  at  Manila  Bay  (1901)  36 
Ct  CI.  206;  Doyle  v.  U.  S.  (1913)  4« 
Ct  CL  142. 
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§  2838.  (Act  March  4,  1913,  c.  148.)     Commencement  of  pay;   of- 
ficers advanced  in  grade  and  rank  after  March  3,  1899. 

All  officers  of  the  Navy  who,  since  the  third  day  of  March,  eight- 
een hundred  and  ninety-nine,  have  been  advanced  or  may  hereafter 
be  advanced  in  grade  or  rank  pursuant  to  law  shall  be  allowed 
the  pay  and  allowances  of  the  higher  grade  or  rank  from  the  dates 
stated  in  their  commissions.     (3/  Stat.  892.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1914, 
cited  above. 

A  previous  provision  as  to  the  time  of  commencement  of  pay  of  officers  pro- 
moted was  made  by  Act  June  22,  1874,  c.  392,  §  1,  ante,  ^  2837. 

§  2839.  (Act  June  22, 1874,  c.  392,  §  2.)  Allowance  of  pay  to  officer 
dismissed  by  order  of  President,  and  restored  by  finding  of 
court-martial,  limited. 
The  accounting  officers  of  the  Treasury  be,  and  are  hereby,  pro- 
hibited from  making  any  allowance  to  any  officer  of  the  Navy  who 
has  been,  or  may  hereafter  be,  dismissed  from  the  service  and  re- 
stored to  the  same  under  the  provisions  of  the  twelfth  section  of 
the  act  of  March  third,  eighteen  hundred  and  sixty-five,  entitled 
"An  act  to  amend  the  several  acts  heretofore  passed  to  provide 
for  the  enrolling  and  calling  out  the  national  forces,  and  for  other 
purposes,"  to  exceed  more  than  pay  as  on  leave  for  six  months  from 
the  date  of  dismissal,  unless  it  shall  appear  that  the  officer  de- 
manded in  writing,  addressed  to  the  Secretary  of  the  Navy,  and  con- 
tinued to  demand  as  often  as  once  in  six  months,  a  trial  as  provided 
for  in  said  act.    (18  Stat.  192.) 

This  section  was  part  of  an  act  for  the  better  government  of  the  Navy,  cit- 
ed above. 
See  notes  to  section  1  of  this  act,  ante,  t  2838. 

The  provisions  of  Act  March  3,  1865,  c.  79,  (  12,  referred  to  in  this  sec- 
tion, were  ir  corpora  ted  into  the  Revised  Statutes  as  article  37  of  the  Articles 
for  the  Government  of  the  Navy,  R.  S.  S  1624,  art.  87,  post,  t  3005. 

Notes  of  Deoisions 

Effect  of  pardon^— The  granting  of  a  from  the  Secretary  of  the  Navy  as 
pardon  to  a  naval  officer  for  the  pur-  often  as  once  in  six  months  a  trial; 
pose  of  restoring  him  to  his  original  but  pay  is  claimed  by  him  for  this  pe- 
position  on  the  navy  list,  under  the  be-  riod.  Held,  that  the  right  of  the  claim- 
lief  that  a  nomination  intended  to  ac-  ant  to  pay  is  governed  by  this  section, 
complish  that  end  had  failed  because  it  under  the  provisions  of  which  he  is  not 
had  not  been  directly  confirmed  by  the  entitled  to  more  than  "pay  as  on  leave 
Senate,  but  which,  in  reality,  had  been  for  six  months"  from  date  of  dismissal, 
confirmed  by  the  advancement  of  an-  (1876)  15  Op.  Atty.  Gen.  56Sf. 
other  officer  nominated  at  the  same  it  was  competent  to  Congress  to 
time,  did  not  operate  to  advance  such  modify,  in  the  matter  of  pay,  the  effect 
officer  beyond  the  relative  position  he  of  a  restoration  under  the  act  of  1865. 
originally  held  on  the  list  (1903)  24  id. 
Op.  Atty.  Gen.  606.  j^q  restoration  of  the  name  of  an 

Effect  of  restoration.P-A  retired  naval  officer  of  the  navy  to  its  proper  place 

officer  was  dismissed  from  the  navy,  by  on   the  navy  list,  from  which  it  was 

order  of  the  executive,  on  the  SOth  of  illegally  removed,  affects  and  disturbs 

December,  1865.     In  ilay,  1876,  upon  the  relative  positions  of  other  officers 

his  application  for  trial  by  court-mar-  subsequently    advanced,    whose    names 

tial,  he  was  ordered  to  be  restored  to  have  been  placed  on  the  list  in  accord - 

the  retired  list.     Between  the  date  of  ance  with  the  belief  that  such  removal 

his  dismissal  and  the  date  of  his  resto-  was  legal.     (1881)   17  Op.  Atty.  Qeu, 

ration  he  had  not  demanded  in  writing  21. 

§  2840.  (R.  S.  §  1562.)     In  cases  of  delayed  examination. 

If  an  officer  of  a  class  subject  to  examination  before  promotion 
shall  be  absent  on  duty,  and  by  reason  of  such  absence,  or  of  other 
cause  not  involving  fault  on  his  part,  shall  not  be  examined  at  the 
time  required  by  law  or  regulation,  and  shall  afterward  be  examined 
and  found  qualified,  the  increased  rate  of  pay  to  which  his  promo- 
tion would  entitle  him  shall  commence  from  the  date  when  he  would 
have  been  entitled  to  it  had  he  been  examined  and  found  qualified 
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git  the  time  so  required  by  law  or  regulation;  and  this  rule  shall 
apply  to  any  cases  of  this  description  which  may  have  heretofore 
occurred.  And  in  every  such  case  the  period  of  service  of  the  party, 
in  the  grade  to  which  he  was  promoted,  shall,  in  reference  to  the 
rate  of  his  pay,  be  considered  to  have  commenced  from  the  date 
when  he  was  so  entitled  to  take  rank. 

Act  July  15,  1870,  c.  295,  §  7,  16  Stat.  333. 

Notes  of  Decisioiis 


Constrootion  and  application^— If  an 

officer  is  delayed  in  his  promotion  be- 
cause he  has  not  been  examined,  and 
if  his  examination  has  been  delayed  by 
his  absence  on  duty,  he  shall,  when 
promoted,  have  the  increased  pay  of 
the  new  grade,  to  begin  from  the  time 
when  his  examination  should  have  taken 
place.  Hunt  v.  U.  S.  (1886)  6  Sup.  Ct 
406,  407,  116  U.  S.  394,  29  L.  Ed.  674. 

The  statute  provides  for  certain  <yLses 
where  the  pay  of  an  officer  shall  run 
from  a  date  anterior  to  that  of  his  com- 
mission; but  advancement  in  rank  "for 
eminent  or  conspicuous  conduct  in  bat- 
tle or  extraordinary  heroism''  under 
R.  S.  S  1506,  ante,  {  2701,  is  not  one 
of  them.  Young  v.  U.  S.  (1884)  19 
Ct  CJL  145. 

This  section  does  not  extend  to  offi- 
cers who,  upon  examination,  being  found 
not  qualified,  must  be  suspended  from 
promotion  as  provided  by  section  1505, 
R.  S.,  section  2700,  ante.  Austin  y. 
U.  S.  (1885)  20  Ct  CI.  269. 

An  officer,  nominated  and  confirmed 
for  promotion,  subject  to  the  condition 
that  his  commission  be  withheld  until 
he  pass  an  examination  required  by  law, 
will  not  be  entitled  to  the  salary  of  the 
office  until  he  comply.  Crygier  v.  U.  S. 
(1890)  25  Ct  CI.  268. 

A  junior  lieutenant  of  the  U.  S.  S. 
Maine  was  injured  February  15,  1898, 
when  his  ship  was  destroyed,  and  died 
on  June  16,  1898.  At  the  time  of  his 
injury  he  was  entitled  to  be  promoted 
in  due  course  to  a  vacancy  existing  in 
the  grade  of  lieutenant,  but  was  not 
available  for  examination  by  reason 
of  absence  from  duty.  After  the  de- 
struction of  the  ship  he  was  promoted, 


his  commission  ranking  him  as  lieuten- 
ant from  February  1, 1898.  It  was  held 
that  his  widow  was  entitled  to  recov- 
er full  sea  pay  from  the  time  of  his 
appointment  to  take  rank.  Blandin  v. 
U.  S.  (1900)  35  Ct.  CI.  568. 

An  officer  entitled  to  be  promoted  be- 
fore a  battle,  but  not  promoted  until 
afterwards,  is  entitled  to  have  his  prize 
money  based  on  the  pay  which  he  would 
be  entitled  to  receive  had  he  been  pro- 
moted. Manila  Bay  (1901)  36  Ct  CL 
207. 

This  section  was  enacted  to  relieve 
officers  absent  on  duty  when  the  time 
arrived  for  their  promotion  from  the 
injustice  of  depriving  them  of  the  bene- 
fits of  promotion  until  such  time  as  the 
exigencies  and  conveniences  of  the  serv- 
ice admitted  of  their  examination.  The 
period  of  delay  is  often  long,  during 
which  the  other  officers  who  entered  the 
navy  at  later  dates,  more  favorably  sta- 
tioned, are  examined,  and,  but  for  the 
provisions  of  this  section,  would  take 
rank  above  and  receive  higher  pay  than 
less  fortunate  officers  of  longer  service. 
Howell  V.  U.  S.  (1890)  25  Ct  CL  292. 

This  section  has  special  reference  to 
the  rate  of  pay  to  be  calculated  under 
section  2816,  ante,  and  is  to  be  con- 
strued with  reference  thereto.    Id. 

A  chief  boatswain  is  entitled  to  the 
increased  pay  of  the  office  from  the 
date  on  which  he  became  entitled  to 
examination.  Doyle  v.  U.  S.  (1912)  47 
Ct  CI.  356. 

Cited  witlioot  definite  appiication, 
Howell  V.  U.  S.  (1890)  25  Ct  CI.  288: 
Blandin  v.  Same  (1900)  35  Ct  CL  568; 
Engagement  at  Manila  Bay  (1901)  36 
Ct  CL  206. 


§  2841.  (R.  S.  §  1563.)     Advances  to  persons  on  distant  stations. 

The  President  of  the  United  States  may  direct  such  advances,  as 
he  may  deem  necessary  and  proper,  to  such  persons  in  the  naval 
service  as  may  be  employed  on  distant  stations  where  the  discharge 
of  the  pay  and  emoluments  to  which  they  are  entitled  cannot  be 
regularly  effected. 

Act  Jan.  31,  1823,  c  9,  §  1,  3  Stat  723. 

§  2842.  (R.  S.  §  1564.)     Person  acting  as  paymaster  when  office 
vacant  in  ship  at  sea. 

Any  person  performing  the  duties  of  paymaster,  acting  assistant 
paymaster,  or  assistant  paymaster,  in  a  ship  at  sea,  or  on  a  foreign 
station,  or  on  the  Pacific  coast  of  the  United  States,  by  appointment 
of  the  senior  officer  present,  in  case  of  vacancy  of  such  office,  in 
accordance  with  the  provisions  of  section  thirteen  hundred  and  eighty- 
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one,  and  not  otherwise,  shall  be  entitled  to  receive  the  pay  of  sucl} 
grade  while  so  acting. 

Act  July  17,  1861,  c.  4,  S  4,  12  Stat.  258. 

R.  S.  §  1381,  mentioned  in  this  section,  providing  for  the  appointment  of  per- 
sons  to  perform  the  duties  of  paymaster,  etc.,  in  case  of  vacancy,  and  con- 
taining a  provision  as  to  pay  similar  to  that  of  this  section,  is  set  forth  ante, 
S  2529. 

Notes  of  Decisions 

Pay  of   paymaster  appointed  to  fill  pay  of  the  office,  irrespective  of  the 

vacancy  of  deceased  ofllcer.— A  person  longevity  pay  of  the  officer  in  whose 

appointed  paymaster  to  fill  the  vacancy  stead  he  is  acting.     Webster  v.  U.  & 

of  a  deceased  officer  on  a  ship  at  sea,  (1892)  28  Gt  CL  25. 
or  in  a  foreign  port,  is  entitled  to  the 

(R.  S.  §  1565.    Superseded.) 

This  section  provided  that  the  pay  of  chiefs  of  bureaus  in  the  Navy  De- 
partment should  be  the  highest  pay  of  the  grade  to  which  they  belong,  not 
below  that  of  commodore.  It  was  superseded  by  the  Navy  Personnel  Act  of 
March  3,  1899,  c.  413,  which  omitted  the  grade  of  commodore  from  the  active 
list  of  the  line,  as  constituted  by  section  7  of  the  act,  ante,  f  2482,  and  by  a 
proviso  annexed  to  said  section,  set  forth  ante,  §  2825,  provided  that  chiefs 
of  bureaus  below  the  rank  of  rear-admiral  should,  while  holding  said  office, 
have  the  rank  of  rear-admiral,  and  the  pay  and  allowances  of  a  brigadier- 
general  in  the  Army.  These  provisions  were  superseded  by  a  provision  of 
Act  May  13,  1908,  c.  166,  post,  §  2843. 

See  notes  to  said  provision,  post,  $  2843. 

§  2843.  (Act  May  13,  1908,  c.  166.)     Pay  and  allowances  of  chiefs 
of  bureaus  in  Navy  Department. 

The  pay  and  allowances  of  chiefs  of  bureaus  in  the  Navy  Depart- 
ment shall  be  the  highest  pay  of  the  grade  to  which  they  belong, 
and  not  below  that  of  rear-admiral  of  the  lower  nine.  (35  Stat. 
128.) 

This  was  a  proviso  annexed  to  provisions  prescribing  the  pay  of  officers  in 
the  naval  appropriation  act  for  the  fiscal  year  1909,  cited  above. 

A  subsequent  provision  amending  this  proviso,  making  the  pay  and  allow- 
ances of  chiefs  of  bureaus  the  highest  shore-duty  pay  and  allowances  of  the 
rear-admiral  of  the  lower  nine,  and  adding  further  provisions  as  to  rank,  title^ 
and  emoluments  of  chiefs  of  bureaus,  who  were  eligible  for  retirement  after 
thirty  years'  service,  was  made  by  Act  June  24,  1910,  c.  878,  but  was  re- 
pealed by  a  provision  of  Act  Aug.  22,  1912,  c.  336,  37  Stat.  328,  with  a  proviso 
that  no  officer  who  had  received  his  commission  under  the  provisions  of  said 
act  should  be  deprived  of  said  commission,  or  the  rank,  title,  and  emoluments 
thereof,  by  virtue  of  this  repeal. 

Notes  of  Deoisioiis 
Naval  officers  serving  as  bureau  ^^he  resignation  of  Washington  L. 
chlefSw-The  paymaster  general  of  the  S^«PP«»  ^}'^^  <>!  ^^^  ^JJ^^^"  o^  construe- 
navy  must  be  at  the  time  of  his  ap-  tion  and  repair  in  the  ^avy  Depart- 
pointment  an  officer  in  the  navy.  By  n^e'^**  "Pon  bis  complebon  of  30  years' 
the  appointment  he  merely  secures  service  in  the  nay  and  hs  being  corn- 
higher  rank,  tiUe,  and  pay.     Smith  v.  missioned,  under  the  provisions  of  Na- 

U.  S.  (1891)  26  Ct.  CI.  143.  ^[^^  if^r^^^'^o^^""^  l"w   ^^*  }^^^ 

A  naval  officer,  who  served  as  bu-  f  ^^  .^^at  607,  608)    a  chief  construe- 

reau  chief  in  the  Navy  Department  and  ^^^  ^P^  the  navy,  with  the  rank  of  rear 

is  eligible  to  retirement  after  30  years'  aamiral,  did  not  create  a  new  grade 

service  in  the  navy  or  Navy  Depart-  ^"^  *^«  construction  corps.    No  vacancy 

ment,  is  entitled  to  the  rank,  pay.  and  was  created  thereby  in  the  grade  of 

emoluments   of   a   bureau   chief   under  naval  constructor  nor  in  the  total  num- 

Act  June  24,  1910  (36  Stat.  607),  dur-  ^er  of  naval  constructors  and  assistant 

ing  the  time  he  remains  on  the  active  S2''?J''"'??5*  ?f """^l:^!  ^^  ^*^-     ^^^^^^ 

list,  whether  as  bureau  chief  or  other-  ^  ^P-  -^"y-  ^^^'  ^-^^• 

wise.    (1910)  28  Op.  Atty.  Gen.  429.  Cited    without    definite    appllcatioii^ 

The    "emoluments"    of   an    office    or  Smith  v.  Whitney   (1886)   6  Sup.  Ct 

place   include   salary,   pay,   and    every  570,  573,  116  U.  S.  167,  29  L.  Ed.  601. 
kind    of    pecuniary    compensation    for 
service  rendered.     Id. 

(R.  S.  §  1566.    Superseded.) 
This  section  provided  for  mileage  at  10  cents  a  mile  to  officers  In  the  naval 
service  and  store-keepers  at  foreign  stations  for  travel  when  under  orders,  and 
an  allowance  to  officers  traveling  in  foreign  countries  under  orders,  for  ex- 
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pense  of  transportation  of  bajrgage.  But  only  actual  traveling  expenses  were 
allowed,  and  mileage  was  declared  illegal,  by  Act  June  16,  1874,  c.  285,  §  1,  18 
Stat.  72;  and  traveling  expenses  were  not  to  be  allowed  unless  incurred  on 
the  order  of  the  Secretary  of  the  Navy,  or  unless  the  allowances  were  ap- 
proved by  him,  by  Act  June  18,  1875,  c.  18,  post,  §  2848.  The  provisions  of 
Act  June  16,  1874,  c.  285,  mentioned  above,  were  repeated,  with  additions,  in 
Act  March  3,  1875,  c.  133,  §  1,  post,  §  3236,  but  so  much  thereof  as  was 
applicable  to  officers  of  the  Navy  was  repealed,  and  mileage  was  restored,  at 
eight  cents  per  mile  to  such  officers,  while  engaged  on  public  business,  in  lieu 
of  their  actual  expenses,  by  Act  June  30,  1876,  c.  159,  19  Stat.  65.  This 
provision  was  superseded  by  subsequent  provisions  that  officers  of  the  Navy 
traveling  abroad  under  orders  should  receive,  in  lieu  of  mileage,  only  their 
actual  and  reasonable  expenses,  made  by  Adt  Aug.  5,  1882,  c.  391,  t  1,  post, 
§  2844,  and  that  officers  traveling  within  the  United  States  under  orders 
should  receive  mileage  at  eight  cents  per  mile,  etc.,  actual  expenses  only  to  be 
paid  for  travel  under  orders  outside  the  United  States  in  North  Ajnerica, 
made  by  Act  March  3,  1901,  c.  831,  post,  g  2845. 

§  2844    (Act  Aug.  5,  1882,  c.  391,  §  1.)     Allowance  of  expenses,  in 
lieu  of  mileage,  to  officers  traveling  abroad. 
Officers  of  the  Navy  traveling  abroad  under  orders  hereafter  is- 
sued shall  travel  by  the  most  direct  route,  the  occasion  and  neces- 
sity for  such  order  to  be  certified  by  the  officer  issuing  the  same ; 
and  shall  receive,  in  lieu  of  the  mileage  now  allowed  by  law,  only 
their  actual  and  reasonable  expenses,  certified  under  their  own  sig- 
natures and  approved  by  the  Secretary  of  the  Navy.    (22  Stat.  286.) 
This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1883, 
dted  above. 

A  provision  for  mileage  to  officers  traveling  within  the  United  States,  made 
by  Act  March  3,  1901,  c.  831,  is  set  forth  post,  §  2845. 

Officers  of  the  Marine  Corps  were  allowed  the  same  mileage  as  officers  of 
the  Navy  by  a  provision  of  Act  June  10,  1896,  c.  399,  §  1,  post,  §  2935. 

Claims  for  differences  between  mileage  and  actual  expenses  were  limited 
by  a  provision  of  Act  July  7,  1898,  c.  571,  §  3,  post,  §  2860. 

A  general  limitation  on  subsistence  allowances,  or  money  in  lieu  thereof,  as 
to  officers  and  employes  of  the  United  States,  is  made  by  f§  3236a  and  3236b* 
post. 

Notes  of  Deoisioiui 

Officers  traveling  abroad.— Act  June  counting  officers  the  authority  or  ratifi- 
80,  1876,  allowing  naval  officers  mile-  cation  of  the  Navy  Department.  Neg- 
age  in  lieu  of  actual  expenses,  and  re-  lecting  to  do  so,  he  must  establish  his 
pealing,  as  to  such  officers,  Act  June  rights  judicially.  Hannum  v.  U.  S. 
16,  1874,  determines  the  compensation  (1884)  19  Ct.  CI.  516;  Griffin  v.  Same 
for  so  much  of  a  journey  undertaken  (3886)  21  Ct.  CI.  13. 
under  an  order  made  before  June  30,  Where  a  naval  officer,  under  orders 
1876,  as  was  performed  after  that  to  return  home  on  a  ship  of  war,  tech- 
date,  and  the  previous  law  applies  to  nically  disobeys  by  returning  on  a 
the  preceding  part  of  the  journey.  U.  merchantman,  he  cannot  receive  mile- 
S.  V.  McDonald  (1888)  9  Sup.  Ct  117,  age,  though  the  exercise  of  his  discre- 
128  U.  S.  471,  32  L.  Ed.  506.  tion  in  consequence  of  the  changed  po- 

In  determining  whether  a  given  jour-  sition  of  the  ship  of  war  may  have  been 

ney  by  a  naval  officer  constitutes  trav-  a  wise  one.    Pendleton  v.  U.  S.  (1886) 

eling  "in  the  United  States,"  so  as  to  21  Ct.  CI.  6. 

entitle  him  to  mileage  under  this  stat-  An  order  requiring  an  officer  to  leave 

ute,  or  "abroad,"  so  as  to  restrict  him  for  his  station  before  a  designated  day 

to  his  actual  expenses  under  Act  Aug.  does  not  authorize  him  to  travel  by  a 

5,  1882,  c.  391,  §  1,  the  termini  of  the  circuitous    route,    if    other    means    of- 

journey   are    controlling,    and   if   both  fer  prior  to  the  appointed  day.    Crosby 

are  in  the  United  States  he  is  entitled  v.  U.  S.  (1887)  22  Ct  CI.  131. 

to  mileage  by  the  nearest  travel  route.  Where  a  statute  provides  that  "only 

although    his    trip    takes    him    on    the  actual  traveling  expenses"  be  allowed, 

high  seas  or  to  a  foreign  country.    U.  S.  and  a  subsequent  one  that  "the  sum  of 

V.  Hutchins  (1894)  14  Sup.  Ct  421,  151  eight  cents  per  mile  be  allowed  such 

U.  S.  542,  38  L.  Ed.  264.  officers  in  lieu  of  their  actual  traveling 

If  private  delinquency  and  not  public  expenses,"   and  a  journey   was   begun 

business  was  the  cause  of  travel,  the  under  the  former  and  completed  under 

officer  disbursed  nothing  for  the  gov-  the   latter,   the   reimbursement   of  the 

emment     Perrimond  v.  U.   S.   (1884)  officer  must  be  apportioned  under  both, 

19  Ct  CI.  509.  so  that  he  shall  be  reimbursed  for  each 

When  an  officer  does  not  travel  by  portion  of  his  journey  at  the  rate  pre- 

the  most  direct  route,  or  being  ordered  scribed  by  the  then  existing  law.    Mc- 

to  travel  by  one,  is  compelled  to  trav-  Donald  v.  U.  S.  (1888)  23  Ct  CI.  104. 

el  by  another,  he  must  bring  to  the  ac-  An  officer  of  the  navy,  authoriBed  to 

4  U.S.CoMP.*16— 262  (417' 
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appear  before  a  court  of  inquiry  on  a  assigned   uninhabitable   quarters   on   a 

foreign  station,  held  to  be   * 'traveling  flag  ship,  and  at  their  request  were  de- 

abroad  under  orders."    Selfridge  v.  U.  tached  by  the   squadron   commissioner 

S.   (1893)  28  Ct.  CI.  440.  with  permission  to  return  home,  held, 

The  eight  cents  per  mile  travel  ex-  they  were  entitled  to  mileage  as  having 
penses  provided  by  Act  June  30,  1876,  performed  the  journey  under  orders, 
c  159,  were  intended  to  be  in  lieu  of  Barker  v.  U.  S.  (1884)  19  Ct  CL  288. 
actual  expenses  when  traveling  on  pub-  An  officer  on  duty  at  a  foreign  sta- 
tic business  and  in  the  nature  of  in-  tion  was  notified  that  his  resignation 
demnity  for  actual  expenses  incuri*ed,  was  accepted,  to  take  effect  upon  his 
and  not  an  allowance  for  services  ren-  arrival  in  the  United  States,  but  in  re- 
dered.  Lemly  v.  U.  S.  (1893)  28  Ct  CL  turning  deviated  from  the  route  pre- 
474.                                                    '  scribed  by  the  Secretary  of  the  Navy, 

In  the  matter  of  payment  of  mileage  and  entered  at  San  Francisco  instead 

a  strict  construction  of  the  law  is  re-  of  New  York,  but,  upon  reporting  his 

quired,  while  on  the  question  of  longev-  reasons   for   so  doing,  his  action  was 

ity  pay  for  actual  service  a  liberal  con-  approved,  and  his  resignation  to  take 

struction  is  adopted.     Fulmer  v.  U.  S.  effect  the  day  of  his  arrival  in  New 

(1897)  32  Ct  CI.  118.  York.     Held,  that  he  was  traveling  on 

Under   Act   June   30,   1876,   c.    159,  pubtic   business,    and    was    entitied    to 

mileage  is  allowable  to  officers  of  the  mileage   from   San   Francisco   to   New 

navy    only   when    traveling    on   public  York.    Allderdice  v.  U.  S.  (1884)  19  Ct 

business  within  the  United  States.    For  CL  511. 

travel  without  the  United  States  their  A  naval  officer  traveling  under  orders 
actual  expenses  alone  can  be  allowed.  cannot  be  deprived  of  the  mileage  al- 
Held,  accordingly,  that  where  a  naval  lowed  by  law  by  the  purchase  of  a  rail- 
officer  was  ordered  home  from  Hong-  road  or  steamship  ticket  by  the  gov- 
Kong,  and  furnished  with  a  through  emment  Temple  v.  U.  S.  (1878)  14 
ticket   (such   ticket  being  assumed  to  Ct.  CL  378. 

have  covered  his  actu^  expenses),  he  c^^j    without    definite    appllcatloi^ 

is  not  entitled  to  the  difference  between  ^^n^  ^  jj  g   (^ggi^  j^  g^p  q^  ^gg^ 

the  cost  of  that  ticket  and  tiie  mile-  790^  140  xj.   s.   240,  35  L.   Ed.  489; 

age  estabhshed  by  tiiat  act      (1877)  Temple  v.  Same  (1878)  14  Ct  CL  377; 

15  Op.  Atty.  Gen.  309.  Barker  v.  Same  (1884)  19  Ct  CI.  288; 

Decisions  under  prior  act8.p-Under  R.  Allderdice  v.  Same,  Id.  511;    Du  Bose 

S.  S  1566,  where  warrant  officers  were  v.  Same,  Id.  514. 

§  2845.  (Act  March  3,  1901,  c.  831.)  Mileage  to  officers  traveling 
within  United  States. 
In  lieu  of  traveling  expenses  and  all  allowances  whatsoever  con- 
nected therewith,  including  transportation  of  baggage,  officers  of 
the  Navy  traveling  from  point  to  point  within  the  United  States 
under  orders  shall  hereafter  receive  mileage  at  the  rate  of  eight 
cents  per  mile,  distance  to  be  computed  by  the  shortest  usually 
traveled  route ;  *  *  Actual  expenses  only  shall  be  paid  for  trav- 
el under  orders  outside  the  limits  of  the  United  States  in  North 
America.     (31  Stat.  1029.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay,  miscellaneous,  of 
the  Navy,  in  the  deficiency  appropriation  act  for  the  fiscal  year  1901,  cited 
above. 

A  portion  of  the  proviso,  omitted  here,  providing  that  in  cases  of  orders 
for  travel  repeatedly  between  two  or  more  places  in  the  same  vicinity,  the 
Secretary  of  the  Navy  might  direct  that  actual  and  necessary  expenses  only 
be  allowed,  was  repeated,  and  extended  to  officers  of  the  Marine  Corps,  by  a 
provision  of  Act  Mareh  3,  1901,  c  852,  31  Stat.  1109,  and  was  again  repeat- 
ed, and  made  permanent  by  the  use  of  the  word  "hereafter,"  by  a  provision  of 
Act  July  1,  1902,  c.  1368,  post,  S  2846. 

Previous  provisions  similar  to  those  of  this  act  were  made  by  the  naval  ap- 
propriation act  for  the  fiscal  year  1901,  Act  June  7,  1900,  c.  859,  31  Stat. 
685.  These  provisions  superseded  all  previous  provisions  fixing  the  amount 
to  be  allowed  officers  of  the  Navy  for  mileage  or  traveling  expenses. 

The  purchase  by  the  Navy  Department  of  mileage  books,  commutation  tick- 
ets, etc.,  to  be  furnished  to  officers  and  others  ordered  to  perform  travel  on  of- 
ficial business,  was  authorized  by  a  provision  of  Act  April  27,  1904,  c.  1630. 
S  1,  post,  §  2847. 

A  general  limitation  on  subsistence  allowances,  or  money  in  lieu  thereof,  as 
to  officers  and  employes  of  the  United  States,  is  made  by  {§  3236a  and 
d236b,  post 

Notes  of  Deoisioiis 

Ofllcert  traveling  within  the  United  under  orders,  is  entitled  to  eight  cents 
States.^— A  commodore,  while  traveling      for  each  mile  traveled.    U.  S.  y.  Temple 
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(1881)  105  U.  S.  97.  98,  26  L.  Ed.  967. 

A  naval  officer,  traveling  onder  or- 
ders, whether  by  land  or  sea,  in  the 
United  States,  is  entitled  to  his  mile- 
age for  tiie  entire  distance  traversed; 
and  this  was  the  case  when  the  act  of 
1835  was  in  force  as  well  as  now. 
U.  S.  V.  Graham  (1884)  8  Sup.  Ct  582, 
110  U.  S.  219,  28  Ia  Ed.  126. 

Act  Jane  30,  1876,  allowing  naval 
officers  mileage  in  lien  of  actual  ex- 
penses, and  repealing,  as  to  such  offi- 
cers, Act  June  16,  1874,  determines  the 
compensation  for  so  much  of  a  jour- 
ney undertaken  under  an  order  made 
before  June  30,  1876,  as  was  performed 
after  that  date,  and  the  previous  law 
applies  to  the  preceding  part  of  the 
journey.  U.  S.  v.  McDonald  (1888)  9 
Sup.  Ct.  117,  128  U.  S.  471,  32  L.  Ed. 
606. 

In  determining  whether  a  given 
journey  by  a  naval  officer  constitutes 
traveling,  **in  the  United  States,"  so  as 
to  entitle  him  to  mileage  under  R.  S.  { 
1566,  or  "abroad,"  so  as  to  restrict 
him  to  his  actual  expenses  under  this 
act,  the  termini  of  the  journey  are  con- 
trolling, and  if  both  are  in  the  United 
States  he  is  entitled  to  mileage  by  the 
nearest  traveled  route,  although  his 
trip  takes  him  on  the  high  seas  or  to 
a  foreign  country.  U.  S.  v.  Hutchins 
(1894)  14  Sup.  Ct  421,  161  U.  S.  542, 
38  L.  Ed.  264. 

Mileage  should  not  be  computed  by 
tracing  a  direct  route  upon  a  chart,  but 
by  ascertaining  the  distance  of  the 
shortest  route  of  the  traveL  Du  Bose 
V.  U.  S.  (1884)  19  Ct  CL  514. 

If  public  business  was  an  element  in 
a  naval  officer's  circuity  of  route,  he 
was  entitled  to  mileage;  if  not,  the 
government  was  not  liable  for  the  need- 
less distance.    Id. 

Paymasters'  clerks  are  officers,  if  not 
within  the  meaning  of  the  Constitu- 
tion, certainly  within  the  intent  of  Act 
June  30,  1876  (19  Stat  65),  aUowing 
mileage  to  officers  traveling  on  public 
business.  Mouat  v.  U.  S.  (1887)  22  Ct 
CI.  293. 

An  order  of  the  Secretary  of  the 
Navy  which  does  not  relieve  an  officer 
from  duty  at  the  navy  yard,  but  impos- 


es upon  him  additional  duty  at  another, 
and  requires  his  personal  attention  to 
both,  entitled  him  to  mileage  for  trav- 
eling between  stations,  and  conferred 
on  him  discretion  to  determine  when  his 
presence  is  necessary  at  either;  such 
traveling  being  under  orders.  Steele  ▼. 
U.  S.  (1894)  30  Ct  CI.  8. 

A  mate  in  the  navy  is  not  an  officer 
of  the  United  States,  and  is  not  entitled 
to  mileage.  Baxter  v.  U.  S.  (1897)  32 
Ct  CL  75. 

Where  an  officer,  at  his  home  on 
leave  of  absence,  is  ordered  to  a  new 
station  for  special  service,  and  then 
back  to  his  home,  before  the  expira- 
tion of  his  leave,  it  is  traveling  **imder 
orders."  Fitzpatrick  v.  U.  S.  (1902)  37 
Ct  CL  332. 

An  officer,  assisting  the  superintend- 
ing naval  constructor  at  the  contrac- 
tor's works,  ordered  to  take  passage 
on  a  vessel  on  her  trial  trip  and  put  to 
no  expense,  is  not  entitled  to  mileage. 
Williams  v.  U.  S.  (1912)  47  Ct  CI.  186. 

Under  the  provisions  of  article  1751 
of  the  Navy  Regulations,  paymasters' 
clerks  are  officers  of  the  navy  in  the 
constitutional  sense,  so  as  to  entitle 
them  to  the  mileage  allowed  in  Act 
March  3,  1901.  Katacer  v.  U.  S.  (1914) 
49  Ct  CI.  294. 

The  construction  put  upon  Act  March 
3,  1835,  c.  27,  allowing  10  cents  a  mile 
to  naval  officers  who  may  be  required 
to  travel  upon  the  public  service,  con- 
fining such  allowance  to  traveling  in 
this  country,  regarded  as  res  judicata, 
yet  it  is  an  interpolation  not  exactly 
warranted  by  the  letter  of  the  statute. 
a842)  4  Op.  Atty.  Gen.  95. 

Where  a  naval  officer  traveled  under 
orders  from  New  York  to  San  Francis- 
co via  the  Isthmus  of  Panama  in  the 
years  1859  and  1860  (before  the  open- 
ing of  the  overland  route),  he  was  en- 
titled under  Act  March  3,  1835,  c  27, 
S  2,  to  an  allowance  of  10  cents  per 
mile  for  traveling  expenses.  (1872)  14 
Op.  Atty.  Gen.  590.' 

Cited    without    definite    application, 

Johnson  v.  Sayre  (1895)  15  Sup.  Ct 
773,  776,  158  U.  S.  109,  39  L.  Ed.  914; 
Steele  v.  U.  S.  (1894)  30  Ct  CL  7. 


§  2846.  (Act  July  1,  1902,  c.  1368.)     Allowances  to  officers  of  Navy 
or  Marine  Corps  for  expenses  of  travel  repeated  between  two 
or  more  places. 
Hereafter  in  cases  where  orders  are  given  to  officers  of  the  Navy 
or  Marine  Corps  for  travel  to  be  performed  repeatedly  between  two 
or  more  places  in  such  vicinity  as  in  the  discretion  of  the  Secretary 
of  the  Navy  is  appropriate,  he  may  direct  that  actual  and  neces- 
sary expenses  only  be  allowed.    (32  Stat.  663.) 

This  was  a  proviso  annexed  to  the  appropriation  for  pay,  miscellaneous,  in 
the  naval  appropriation  act  for  the  fiscal  year  1903,  cited  above. 

Previous  similar  provisions,  without  the  word  "hereafter,"  were  made  by  Act 
June  7,  1900,  c.  859,  31  Stat.  685,  Act  March  3,  1901,  c  831,  81  Stat  1029, 
and  Act  March  3,  1901,  c  852,  31  Stat  1109. 
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A  general  limitation  on  subsistence  allowances,  or  money  in  lieu  thereof,  as 
to  officers  and  employes  of  tho  United  States,  is  made  by  |§  3236a  and 
3236b,  post 

Notes  of  Deoisioiia 

Discretion    of    secretary   of    navy^—  edly    between    two    or   more    places.** 

This    provision   invests    the    secretary  Where  the  travel  between  two  places 

with  discretion  to  determine  what  plac-  was    not    repeated   the    officer   is   en- 

es  are  'in  the  same  vicinity,"  but  he  titled   to    mileage.      Willits    y.    U.    S. 

can  exercise  this  discretion  only  where  (1903)  38  Gt  CI.  534. 
the  travel  must  be  performed  "repeat- 

§  2847.  (Act  April  27, 1904,  c.  1630,  §  1.)     Mileage  books,  commu- 
tation tickets,  etc.,  for  officers  and  others  traveling  on  official 
business. 
The  Secretary  of  the  Navy  is  hereby  authorized  to  continue  to 
purchase  such  mileage  books,  commutation  tickets,  and  other  similar 
transportation  tickets  as  may  in  his  discretion  seem  necessary,  and 
to  furnish  same  to  officers  and  others  ordered  to  perform  travel  on 
official  business ;  and  payment  for  such  transportation  tickets  upon 
their  receipt,  in  accordance  with  commercial  usage,  or  prior  to  the 
actual  performance  of  the  travel  involved,  shall  not  be  regarded  as 
an  advance  of  public  money  within  the  meaning  of  section  thirty- 
six  hundred  and  forty-eight  of  the  Revised  Statutes.    (33  Stat.  403.) 
This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1904,  cited  above. 

R.  S.  S  3648,  mentioned  in  this  provision,  prohibiting  advances  of  public 
money,  is  set  forth  post,  §  6647. 

§  2848.  (Act  Jan.  18,  1875,  c.  18.)     Allowance  only  for  traveling 

expenses  incurred  by  order  of  Secretary  of  War  or  approved  by 

him. 

No  allowance  shall  be  made  in  the  settlement  of  any  account  for 

traveling  expenses  unless  the  same  be  incurred  on  the  order  of  the 

Secretary  of  the  Navy,  or  the  allowance  be  approved  by  him.     (18 

Stat.  297.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  the  Navy  in  the 
naval  appropriation  act  for  the  fiscal  year  1875,  cited  above. 

Subsequent  provisions  for  allowance  of  mileage  or  traveling  expenses  pro- 
vide only  for  travel  under  orders,  or  require  the  approval  of  the  Secretary  of 
the  Navy,  ante,  §§  2844-2847. 

A  subsequent  provision  that  the  settlement  of  all  traveling  expense  claims 
shall  accord  to  rules  to  be  prescribed  by  the  Secretary  of  the  Navy,  made  by 
Act  March  3,  1909,  c  255,  is  set  forth  post,  f  2849. 
See  notes  to  said  provision,  post,  §  2849. 

A  general  limitation  on  subsistence  allowances,  or  money  in  Ueu  thereof,  as 
to  o£5cers  and'  employes  of  the  United  States,  is  made  by  {f  S236ki  and 
823db,  post 

Notes  of  Deoisions 

Traveling  expenses  of  eontract  ofll-  moves  himself  from  the  station  of  his 

oer.p-There  is  no  act  of  Congress  or  vessel,  without  authority  hdd  not  en- 

navy   regulation   authorizing   the   pay-  titled    to    pay   and    travel   allowances, 

ment  of  travel  expenses  of  an  officer  Id. 

while  traveling  for  the  interests  of  the         Where  a  contract  officer  of  the  navy 

service,  unless  by  order  of  an  officer  abandoned  his  place  of  service  without 

having  the  authority  to  make  such  or-  orders,  it  is  conclusive  that  such  con- 

der.     Gove  v.  U.  S.  (1914)  49  Ct  CL  tract    officer    considered    his    contract 

251.  with  the  government  at  an  end,  and  he 

A  contract  officer  of  the  navy  on  fur-  is  entided  to  no  further  remuneration 

lough   during  the  pendency   of  an  in-  from  the  government    Id. 
vestigation   of   his   accounts,   who   re- 

§  2849.  (Act  March  3,  1909,  c.  255.)     Clahns  for  traveling  expens- 
es; settlement;  rules  to  be  prescribed. 

Hereafter  the  settlement  of  all  traveling  expense  claims,  where 
the  payment  of  such  is  authorized  by  existing  law,  and  the  deter- 
mination of  distances  and  of  what  constitutes  the  shortest  usually 
traveled  route  in  the  meaning  of  laws  relating  to  traveling  allow- 
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ances,  shall  accord  to  such  rules  as  the  Secretary  of  the  Navy  may 
prescribe.    (35  Stat.  774.) 

This  was  a  proviso  annexed  to  the  appropriation  for  mileage  to  officers  under 
the  heading  "Pay,  Marine  Corps,"  in  the  naval  appropriation  act  for  the  fiscal 
year  1910,  cited  above. 

This  proviso,  not  being  restricted  by  its  language  to  traveling  expense 
claims  of  officers  of  the  Marine  Corps,  may  be  regarded  as  applicable  to  such 
claims  of  all  officers  of  the  Navy. 

A  general  limitation  on  subsistence  allowances,  or  money  in  lieu  thereof,  as 
to  officers  and  employes  of  the  United  States,  is  made  by  |§  3236a  and 
3236b,  post 

§  2850.  (Act  July  7,  1898,  c.  571,  §  3.)  Claims  for  difference  be- 
tween mileage  and  expenses ;  limitation. 
Hereafter  the  accounting  officers  of  the  Treasury  shall  not  re- 
ceive, examine,  consider,  or  allow  any  claim  against  the  United 
States  for  difference  betweien  mileage  and  actual  expenses  which  has 
been  or  may  be  presented  by  officers  of  the  Navy,  their  heirs  or  legal 
representatives,  under  the  decisions  of  the  Supreme  Court  which 
have  heretofore  beeii  adopted  as  a  basis  for  the  allowance  of  such 
claims,  which  accrued  prior  to  July  first,  eighteen  hundred  and 
seventy-four.    (30  Stat.  708.) 

This  was  a  proviso  annexed  to  an  appropriation  for  mileage  in  the  deficiency 
appropriation  act  for  the  fiscal  year  1898,  cited  above. 

Provisions  relating  to  mileage  and  allowance  for  travel  expenses  are  set 
forth  ante,  §§  2844-2849. 

A  similar  provision  relating  .to  claims  for  sea  pay  was  made  by  Act  July  28, 
1892,  c.  311,  §  2,  ante,  S  2822. 

§  2850a.  (Act  Jime  30,  1914,  c.  130.)    Mileage  not  to  be  paid  where 
transportation  is  furnished. 
Hereafter  no  mileage  shall  be  paid  to  any  officer  where  Govern- 
ment transportation  is  furnished  such  officer.    (38  Stat.  393.) 
From  naval  appropriation  act,  cited  above. 

§  2851.  (Act  March  3,  1901,  c.  852.)  Allowance  for  commutation 
of  quarters  to  officers  on  shore. 
Commutation  of  quarters  for  officers  on  shore  not  occupying 
public  quarters,  including  boatswains,  gunners,  carpenters,  sail- 
makers,  warrant  machinists,  pharmacists,  and  mates,  who  shall 
hereafter  receive  the  same  commutation  for  quarters  as  second 
lieutenants.    (31  Stat.  1107.) 

This  was  a  provision  included  in  an  appropriation  under  tbe  heading  "Pay 
of  the  Navy,**  in  the  naval  appropriation  act  for  the  fiscal  year  1902,  cited 
above. 

Previous  similar  appropriations  provided  only  for  "commutation  of  quarters 
for  officers  on  shore  not  occupying  public  quarters.** 

Subsequent  appropriations  contain  the  same  language  as  this  paragraph, 
except  tii.e  permanent  provision  for  "the  same  commutation  for  quarters  as 
second  lieutenants.**  Beginning  with  the  naval  appropriation  act  for  the  fiscal 
year  1904,  Act  March  8,  1903,  c.  1010,  32  Stat  1177,  in  each  such  act  there 
was  added,  after  the  words  of  this  paragraph  ending  with  "and  mates,**  the 
further  words,  "also  naval  constructors  and  assistant  naval  constructors.'* 
The  provision  for  the  fiscal  year  1917,  which  added,  at  the  end  thereof,  still 
another  clause,  "and  also  members  of  Nurse  Corps  (female),*'  and  included 
also  pay  clerks,  was  by  Act  Aug.  29,  1916,  c.  417,  39  Stat. 

Notes  of  Decisions 

Allowance  for  oommHtatlon  of  quar-      ed.    Irwin  v.  U.  S.  (1903)  38  Ct  CL 
ters.p-Where  quarters  are  assigned  to      87. 

an  officer,  though  less  than  the  number  Commutation  is  a  form  of  reimburse- 
of  rooms  to  which  he  is  entitled,  com-  ment,  and  is  not  a  part  of  the  com- 
mutation for  quarters  cannot  be  allow-      pensation  of  an  officer.    Odell  v.  U.  3. 

(1903)  38  Ct  CL  194. 
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§  2851a.  (Act  Aug.  29,  1916,  c.  417.)     Allowances  to  warrant  of- 
ficers. 
Warrant  officers  shall  receive  the  same  allowances  of  heat  and 
light  as  are  now  or  may  hereafter  be  allowed  an  ensign,  United 
States  Navy.    (39  Stat.) 

From  naval  appropriation  act,  cited  above. 

§  2852.  (Act  June  29,  1906,  c.  3590.)  Allowances  to  civil  engineers 
and  professors  of  mathematics. 
From  and  after  the  passage  of  this  Act  the  allowances  of  civil 
engineers  and  professors  of  mathematics  in  the  Navy  shall  be  the  same 
as  are  or  may  be  provided  by  or  in  pursuance  of  law  for  naval  construc- 
tors, and  the  allowances  of  assistant  civil  engineers  the  same  as  for 
assistant  naval  constructors.    (34  Stat.  555.) 

This  was  a  provision,  of  the  naval  appropriation  act  for  the  fiscal  year 
1907,  cited  above. 

Provisions  prescribing  the  pay  of  professors  of  mathematics  and  civil  engi- 
neers were  made  by  R.  S.  (  1556,  ante,  {  2816,  and  for  the  pay  of  assistant 
civil  engineers,  by  Act  March  3,  1903,  c.  1010,  ante,  S  2830. 

Commutation  of  quarters  for  naval  constructors  and  assistant  naval  con- 
structors are  made  in  the  annual  naval  appropriation  acts. 

See  notes  to  provision  of  Act  June  29,  1906,  c  8590,  ante,  S  2852. 

§  2853.  (R.  S.  §  1567.)  Officers  serving  as  store-keepers  on  for- 
eign stations. 
Officers  who  are  ordered  to  take  charge  of  naval  stores  for  foreigfn 
squadrons,  in  the  place  of  naval  store-keepers,  shall  be  entitled  to 
receive,  while  so  employed,  the  shore-duty  pay  of  their  grades ;  and 
when  the  same  is  less  than  fifteen  hundred  dollars  a  year,  they  may 
be  allowed  compensation,  including  such  shore-duty  pay,  at  a  rate 
not  exceeding  fifteen  hundred  dollars  a  year. 

Act  June  17,  1844,  c.  107,  §  1,  6  Stat  700,  701. 

Provisions  for  ordering  officers  to  take  charge  of  naval  stores  on  foreign 
stations  were  made  by  R.  S.  §{  1438, 1439,  ante,  S§  2610,  2611. 

§  2854.  (R.  S.  §  1568.)     Civilians,  store-keepers  on  foreign  stations. 

Civilians  appointed  as  store-keepers  on  foreign  stations  shall  re- 
ceive compensation  for  such  services,  at  a  rate  not  exceeding  fifteen 
hundred  dollars  a  year. 

Act  June  17,  1844,  c.  107,  J  1,  6  Stat  700.  701.  Act  March  3,  1847,  c  48, 
J  8,  9  Stat  172,  173. 

Provisions  for  appointment  of  civilians  as  store-keepers  on  foreign  stations 
were  made  by  E.  S.  S  1414,  ante,  §  2567. 

§  2855.  (R.  S.  §  1569.)     Enlisted  men. 

Tlie  pay  to  be  allowed  to  petty  officers,  excepting  mates,  and  the 
pay  and  bounty  upon  enlistment  of  seamen,  ordinary  seamen,  fire- 
men, and  coal-heavers,  in  the  naval  service,  shall  be  fixed  by  the 
President :  Provided,  That  the  whole  sum  to  be  g^ven  for  the  whole 
pay  aforesaid,  and  for  the  pay  of  officers,  and  for  the  said  bounties 
upon  enlistments  shall  not  exceed,  for  any  one  year,  the  amount 
which  may,  in  such  year,  be  appropriated  for  such  purposes. 

Act  April  18,  1814,  c.  84,  5  1,  3  Stat.  136.  Act  March  3,  1847,  c.  48,  { 
4,  9  Stat  173.  Act  July  1,  1864,  c.  201,  J  4.  13  Stat  342.  Act  March  3, 
1865,  c.  124,  §  2,  13  Stat  539. 

The  pay  of  enlisted  men,  which  by  this  section,  was  to  be  fixed  by  the 
President,  was  increased,  and  the  pay  so  provided  was  to  remain  in  force 
until  changed  by  act  of  Congress,  by  provisions  of  Act  May  13,  1908,  c.'166, 
post,  S  2856. 

The  pay  of  the  enlisted  force  of  the  Hospital  Corps  was  to  be  the  same  as 
that  of  the  corresponding  ratings  of  the  seaman  branch  and  other  staff  corps 
of  the  Navy,  by  a  provision  of  Act  May  13,  1908,  c.  166,  ante,  $  2516. 

The  pay  of  the  enlisted  men  of  the  Marine  Corps  was  made  the  same  as  that 
of  enlisted  men  of  like  grades  in  the  infantry  of  the  Army,  by  R.  S.  §  1612, 
post,  S  2929. 

Appropriations  for  pay  of  the  enlisted  men  of  the  Navy  are  made  in  the 
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annual  naval  appropriation  acts.    The  proyisiona  for  the  fiscal  year  1917  were 
by  Act  Aug.  29,  1916,  c  417,  39  Stat.  891. 

Notes  of  Declsioiui 
Pay  fixed  by  President.— Pay  must  be      petty  officers.    13.  S.  y.  Fuller  (1896) 
fixed  by  the  President    Stovel  v.  U.  S.      16  Sup.  Ct  386,  387,  160  U.  S.  593,  40 
(1901)  36  Ct  CI.  392.  L.  Ed.  549. 

Mates  as  petty  ofllcert.— The  excep-         Cited    without    definite    application, 

tion  of  mates  from  other  petty  officers.      U.  S.  v.  Dewey  (1903)  23  Sup.  Ct  415, 
In  this  section  indicates  that  they  are      425,  188  tJ.  S.  254,  47  L.  Ed.  463. 

§  2856.  (Act  May  13,  1908,  c.  166.)     Increase  of  pay  of  enlisted 
men. 
The  pay  of  all  active  and  retired  enlisted  men  of  the  Navy  is 
hereby  increased  ten  per  centum.    (35  Stat.  128.) 

This  was  a  provision,  accompanying  provisions  prescribing  rates  of  pay  of 
various  grrades  of  commissioned  officers  of  the  active  list  of  the  Navy,  increas- 
ing the  pay  of  warrant  ofiScers  and  mates  25  per  cent,  and  otherwise  regulat- 
ing the  pay  and  allowances  of  various  officers,  etc.  All  pay  provided  for  in 
this  act  was  to  remain  in  force  until  changed  by  Act  of  Congress,  by  a  further 
provision  of  the  act,  set  forth  ante,  §  2815. 

Before  this  act,  the  pay  of  the  enlisted  men  was  to  be  fixed  by  the  President, 
with  a  proviso  that  the  whole  sum  for  such  pay,  and  for  pay  of  officers,  in  any 
one  year  should  any  exceed  the  amount  which  might,  in  such  year,  be  appro- 
priated for  such  purposes,  by  R.  S.  §  1569,  ante,  §  2855.  Appropriations  for 
pay  of  the  Navy  were  made  in  this  act,  as  in  previous  and  subsequent  naval 
appropriation  acts,  as  a  lump  sum,  without  specifying  rates  of  pay  of  officers 
or  enlisted  men.  The  provision  for  the  fiscal  year  1917,  was  by  Act  Aug.  29, 
1916,  c.  417,  39  Stat 

§  2857.  (R.  S.  §  1570.)     Additional  pay  for  serving  as  firemen  and 

coal-heavers. 
Every  seaman,  ordinary  seaman,  or  landsman  who  performs  the 
duty  of  a  fireman  or  coal-heaver  on  board  of  any  vessel  of  war  shall 
be  entitled  to  receive,  iii  addition  to  his  compensation  as  seaman, 
ordinary  seaman,  or  landsman,  a  compensation  at  the  rate  of  thirty- 
three  cents  a  day  for  the  time  he  is  employed  as  fireman  or  coal- 
heaver. 

Act  March  1,  1869,  c.  48,  S  2,  16  Stat.  280. 

In  recent  provisions,  landsmen  are  designated  as  apprentice  seamen,  and  coal- 
heavers  as  coal-passers. 

§  2858.  (Act  June  29,  1906,  c.  3590.)  Enlisted  men;  allowance  on 
discharge  in  lieu  of  transportation  and  subsistence. 
Hereafter  enlisted  men,  discharged  on  account  of  expiration  of 
enlistment,  shall  receive  in  lieu  of  transportation  and  subsistence, 
travel  allowance  of  four  cents  per  mile  from  the  place  of  discharge 
to  the  place  of  enlistment,  for  travel  in  the  United  States.  (34  Stat. 
555.) 

This  was  a  proviso  annexed  to  an  appropriation  for  transportation  of  en- 
listed men,  etc.,  in  the  naval  appropriation  act  for  the  fiscal  year  1907,  cited 
above. 

Transportation  to  their  homes  or  places  of  enlistment  of  discharged  naval 
prisoners  was  authorized  by  a  provision  of  Act  March  3,  1909,  c  255,  post, 
S  3040. 

§  2859.  (R.  S.  §  1571.)     Sea  service. 

No  service  shall  be  regarded  as  sea  service  except  such  as  shall 
be  performed  at  sea,  under  the  orders  of  a  Department  and  in  ves- 
sels employed  by  authority  of  law. 

Act  June  1,  1860,  c.  67,  S  3,  12  Stat.  27. 

Provisions  relating  to  employment  on  shore  duty,  made  by  Act  March  3, 
1883.  c.  97,  §  2,  and  Act  July  19,  1892,  c.  206,  are  set  forth  ante,  §§  2606, 
2607. 

Olaims  for  sea  pay  were  limited  by  a  provision  of  Act  July  28,  1892,  c 
811,  §  2,  ante,  §  2822. 

Notes  of  Declsioiis 
Repeal  by  subsequent  act^-The  Navy        Sea   servicew^The    secretary    of   the 
Personnel  Act  did  not  repeal  or  modi-      navy  has  no  power  to  declare  a  par- 
ley this  section.     Ryan  v.  U.  S.  (1903)      ticular  service  to  be   shore  service,  if 
88  Ot.  CL  143.  in  fact  it  was  sea  service,     U.   S.  v. 
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Symonds  (1887)  7  Sup.  Ct  411,  412, 
120  U.  S.  46,  30  L.  Ed.  557. 

Services  by  a  naval  oflBcer  on  a  train- 
ing ship  at  anchor  in  an  arm  of  the 
sea  are  sea  services.  U.  S.  v.  Symonds 
(1887)  7  Sup.  Ct  411,  412,  120  U.  S. 
46.  30  L.  Ed.  557. 

A  naval  officer,  assigned  to  duty  as 
executive  officer  on  board  a  nautical 
school  ship  furnished  to  a  state  under 
Act  June  20,  1874,  c.  339,  18  Stat  121, 
is  entitled  to  sea  pay  while  the  vessel 
is  lying  at  the  dock,  where,  during  that 
time,  he  lives  on  board,  performing 
the  same  duties,  and  under  the  same 
regulations,  as  when  the  vessel  is  cruis- 
ing on  the  high  seas.  U.  S.  v.  Bamette 
(1897)  17  Sup.  Ct  286,  287,  165  U.  a 
174,  41  L.  Ed.  675. 

Traveling  on  duty  partly  on  a  mer- 
chant steamer  and  partly  on  land,  and 
reporting  to  the  Navy  Department,  is 
not  sea  service.  U.  S.  v.  Thomas 
(1904)  25  Sup.  Ct  102,  105,  195  U.  S. 
418,  49  L.  Ed.  259. 

Shore  duty,  in  obedience  to  a  depart- 
ment order  expressly  imposing  on  the 
officer  the  continued  discharge  of  his 
sea  duty,  and  qualifying  the  shore  duty 
as  merely  temporary  and  ancillary  to 
such  sea  duty,  is  not  so  incompatible 
with  his  permanent  sea  assignment  as 
to  cause  the  latter  to  terminate,  and 
defeat  his  right  to  sea  pay  while  en- 
gaged on  such  shore  duty.  U.  S.  v. 
Engar  (1905)  25  Sup.  Ct  322,  323,  196 
U.  S.  511,  49  L.  Ed.  575. 

A  naval  paymaster  on  shore  duty  at 
a  navy  yard  is  not  entitled  to  pay  for 
sea  duty,  though  required  by  the  Sec- 
retary of  the  Navy,  in  addition  to  his 
regular  duties,  to  take  charge  of  the 
accounts  of  certain  ironclads  tempora- 
rily at  anchor  off  the  yard  and  in  com- 
mission for  sea  service.  Carpenter  v. 
U.  S.  (1879)  15  Ct  CI.  247. 

An  officer  of  the  navy,  assigned  to 
duty  as  a  lighthouse  inspector  and  or- 
dered to  inspect  the  light  stations  in 
his  district,  is  not  entitled  to  sea  pay 
while  making  his  tour  of  inspection, 
though  it  be  by  water  and  involve  go- 
ing to  sea.  Schoonmaker  y.  U.  S. 
(1884)  19  Ct  CL  170. 

The  Navy  Department  cannot  arbi- 
trarily indicate  the  legal  character  of 
a  service,  and  thereby  determine  the 
compensation  incident  to  it  Strong  v. 
U.  S.   (1887)  23  Ct  CI.  10. 

"At  sea'*  does  not  require  that  the 
ship  be  on  the  "high  seas,"  but  upon 
waters  of  the  sea.    Id. 

Trips  made  down  the  river,  under  or- 
ders for  a  sea  voyage,  and  up  the  river 
on  the  return  of  a  vessel  from  sea,  are 
sea  service.  McRitchie  v.  U.  S.  (1887) 
23  Ct  CI.  23. 

It  is  not  the  location  of  a  ship,  but 
the  condition  with  reference  to  the 
sea,  qualified  by  the  further  condition 
of  an  officer's  being  "subjected  to  such 
restrictions,  regulations,  and  require- 
ments as  are  incident  to  service  at  sea," 
which  determines  his  right  to  sea  pay. 
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Corwine  v.  U.  S.  (1889)  24  Ct  CL  104. 

A  ship  of  war  afloat,  manned,  in  a 
serviceable  condition,  and  able  to  pro- 
ceed to  sea,  is  in  service,  though  she 
may  need  more  men  and  stores  to  make 
her  sea  service  effective;  and  an  offi- 
cer on  such  a  vessel  is  in  sea  serv- 
ice, if  he  is  subjected  to  the  restric- 
tions, regulations,  and  requirements 
which  are  incident  to  service  at  sea. 
AuUck  V.  U.  S.  (1892)  27  Ct  CI.  109. 

A  paymaster  at  sea,  but  suspended 
from  duty  pending  an  investigation  of 
his  accounts,  is  not  rendering  sea  serv- 
ice, and  is  entitled  only  to  waiting  or- 
ders pay.  While  in  attendance  be- 
fore the  court-martial  he  is  entitled  to 
shore  duty  pay.  After  his  court-mar- 
tial, awaiting  the  review  of  the  pro- 
ceedings, he  is  entitled  to  waiting  or- 
ders pay.  Sullivan  v.  U.  S.  (1897)  32 
Ct.  CL  402. 

Assignment  to  duty  on  a  vessel  used 
for  purposes  of  a  receiving  ship  enti- 
tles the  officer  to  the  pay  of  his  grade 
as  if  on  sea  service.  Pierce  v.  U.  S. 
(1898)    33  Ct  CL  294. 

Where  the  question  is  that  of  shore 
duty  or  sea  service,  the  facts  in  each 
case  must  be  considered,  and,  where 
there  is  a  preponderance,  the  service 
having  paramount  character  must  con- 
stitute the  basis  on  which  to  place  the 
right  of  pay.  McGowan  v.  U.  S.  (1901) 
36  Ct  CL  63. 

Service  performed  on  board  a  vessel 
by  order  of  the  Secretary  of  the  Navy, 
in  which  the  officer  is  obliged  to  occu- 
py a  room,  pay  mess  bills,  etc.,  as  if 
actually  at  sea,  entitles  him  to  sea  pay. 
Hannum  v.  U.  S.  (1901)  36  Ct  CL  99. 

An  officer  attached  to  a  vessel  at  sea 
is  entitled  to  sea  pay  while  temporari- 
ly in  a  naval  hospitaL    Collins  v.  U.  S. 

(1902)  37  Ct  CL  222. 

An  officer  attached  to  the  Coast  Sur- 
vey Service  held  entitled  only  to  shore 
duty  pay.  Taussig  v.  U.  S.  (1903)  38 
Ct  CL  104. 

An  officer  is  on  shore  duty  while  pass- 
ing from  one  vessel  to  another,  and 
entitled  only  to  shore  duty  pay.  Nott, 
C.    J.,    dissenting.      Ryan    v.    U.    S. 

(1903)  38  Ct  CL  143. 

An  officer  in  1867  was  not  entitled  to 
sea  pay  after  being  detached  from  his 
vessel  on  a  foreign  station  and  ordered 
to  report  to  the  Secretary  of  the  Navy. 
Bishop  V.  U.  S.  (1903)  38  Ct  CL  473. 

Officers  may  perform  duty  on  a  re- 
ceiving ship,  which  will  entitle  them  to 
sea  pay,  but  only  where  they  wear  their 
uniform  when  on  duty,  live  and  mess  on 
board  the  vessel,  and  are  subject  to  all 
the  restrictions  and  regulations  appli- 
cable to  vessels  at  sea.    Mahan  y.  U.  S. 

(1904)  40  Ct  CL  36. 

An  officer  attached  to  a  vessel  is  en- 
titled to  sea  pay  while  in  a  hospitaL 
Ackley  v.  U.  S.  (1905)  40  Ct  CL  216. 

Where  the  naval  officer  detailed  for 
shore  duty  is  not  called  upon  to  per- 
form services  ashore  incompatible  with 
the  performance  of  his  duty  on  his  ship. 
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and  the  shore  services  are  temporary  McGowan  t.  U.  S.    (1914)   49  Ct  CL 

and  not  so  different  in  character  as  to  454. 

detach  him  in  fact  from  his  vessel,  his  Under  Act  June  1,  1860,  c.  67,  the 

paramount  duty  is  sea  service.    Leach  pay  allowed  to  a  naval  oflBcer  "on  duty 

V.  U.  S.  (1909)  44  Ct.  CI.  132.  at  sea"  begins  when,  having  been  or- 

An  officer  entirely  relieved  from  all  dered  to  a  particular  duty,  he  reports 
the  responsibilities  and  discomforts  of  himself  at  the  place  designated  and  en- 
sea  service  for  more  than  a  year  can-  ters  on  that  duty.  Whether  the  duty 
not  be  regarded  as  on  temporary  shore  be  at  once  on  shipboard  or  on  land, 
service,  though,  technically  the  order  in  necessary  and  Immediate  preparation 
assigning  him  to  recruiting  duty  did  for  the  intended  cruise,  will  depend  on 
not  detach  him  from  his  vessel  or  sep-  the  circumstances  of  each  case,  of 
arate  him  from  sea  duty.  Doyle  v.  U.  which  the  Navy  Department  will  judge. 
S.  (1911)  46  Ct.  CI.  181.  (1862)  10  Op.  Atty.  Gen.  191. 

Under  this  section  the  term  "vessels  ^g  to  what  constitutes   sea  service, 

employed  by  authority  of  law"  is  re-  gee,  also,  f  2820,  ante, 
stricted  to  vessels  owned  or  otherwise 

engaged  in  the  government  service,  and  Cited     without    definite    appilcatlon, 

travel  under  orders  by  naval  officers  Lemly  v.  U.  S.  (1893)  28  Ct.  CI.  468; 

upon  a  merchant  vessel  is  not  sea  serv-  Williams  y.  U.   S.   (1912)   47  Ct.   CL 

ice  within  the  meaning  of  that  statute.  186. 

§  2860.  (R  S.  §  1572.)     Detention  beyond  term  of  enlistment. 

All  petty  officers  and  persons  of  inferior  ratings  who  are  detained 
beyond  the  terms  of  service,  according  to  the  provisions  of  section 
fourteen  hundred  and  twenty-two,  or  who,  after  the  termination  of 
their  service,  voluntarily  re-enter,  to  serve  until  the  return  to  an 
Atlantic  port  of  the  vessel  to  which  they  belong,  and  until  their 
regular  discharge  therefrom,  shall,  for  the  time  during  which  they 
are  so  detained  or  so  serve  beyond  their  original  terms  of  service, 
receive  an  addition  of  one-iourth  of  their  former  pay. 
Act  July  17,  1862,  c  204,  §  17,  12  Stat.  610. 

R.  S.  $  1422,  mentioned  in  this  section,  authorizing  the  detention  of  petty 
officers  and  persons  of  inferior  ratings  beyond  the  term  of  enlistment,  when 
essential  to  the  public  interests,  until  the  vessel  to  which  they  belong  should 
return  to  the  port  where  their  enlistment  occurred,  is  set  forth  ante,  f  2591. 

Notes  of  Deoisions 

Construction   and   application.P-Addi-  Santiago  Bay  (1901)  36  Ct.  CI.  208; 

tional  pay  is  the  full  compensation  for  Stovel  y.  U.  S.  (1901)  36  Ct  CI.  401. 
distance,  and  does  not  increase  other 

allowances;     respective    rates    of   pay  Cited     without    definite    application, 

refer  to  the  regular  rates  of  pay.    Ma-  Engagement  off   Santiago  Bay    (1901) 

nila  Bay   (1901)  36  Ct  CL  206.     See  86  Ct  CL  200. 

§  2861.  (R,  S.  §  1573,  as  amended,  Act  March  3,  1899,  c.  413,  §  16, 
and  Act  Aug.  22,  1912,  c.  335.)     Bounty  pay  for  re-enlisting. 

If  any  enlisted  man  or  apprentice,  being  honorably  discharged, 
shall  reenlist  for  four  years  within  four  months  thereafter,  he  shall, 
on  presenting  his  honorable  discharge  or  on  accounting  in  a  satis- 
factory manner  for  its  loss,  be  entitled  to  a  gratuity  of  four  months' 
pay  equal  in  amount  to  that  which  he  would  have  received  if  he 
had  been  employed  in  actual  service :  Provided,  That  any  enlisted 
man  in  the  Navy  whose  term  of  enlistment  has  been  extended  for 
an  aggregate  of  four  years  shall,  after  the  expiration  of  the  preced- 
ing four-year  term  of  enlistment  upon  which  the  extension  is  made 
and  if  otherwise  entitled  to  an  honorable  discharge,  be  paid  the 
gratuity  above  provided:  And  provided,  That  any  man  who  has 
received  an  honorable  discharge  from  his  last  term  of  enlistment, 
or  who  has  received  a  recommendation  for  reenlistment  upon  the 
expiration  of  his  last  term  of  enlistment,  who  reenlists  for  a  term 
of  four  years  within  four  months  from  the  date  of  his  discharge, 
shall  receive  an  increase  of  one  dollar  and  thirty-six  cents  per 
month  to  the  pay  prescribed  for  the  rating  in  which  he  serves  for 
each  successive  reenlistment:  And  provided  further,  That  an  ex- 
tension of  the  period  of  enlistment  as  hereinbefore  authorized,  ag- 
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gregating  four  years,  shall  be  held  and  considered  as  equivalent  to 
continuous  service  with  respect  to  all  rights,  privileges,  and  ben- 
efits granted  for  such  service  pursuant  to  law. 

Act  March  2,  1855,  c  136,  §  2,  10  Stat  627.  Act  June  7,  1864,  c  111,  13 
Stat.  120.  Act  March  3,  1899,  c.  413,  §  16,  30  Stat  1008.  Act  Aug.  22,  1912. 
c  335,  37  Stat  331. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 

**!£  any  seaman,  ordinary  seaman,  landsman,  fireman,  coal-heaver,  or  boy, 
being  honorably  discharged,  shall  re-enlist  for  three  years,  within  three  months 
thereafter,  he  shaU,  on  presenting  his  honorable  discharge,  or  on  accounting 
in  a  satisfactory  manner  for  its  loss,  be  entitled  to  pay,  during  the  said  three 
months,  equal  to  that  to  which  he  would  have  been  entitled  if  he  had  been 
employed  in  actual  service." 

It  was  amended  by  Act  March  3,  1899,  c  413,  |  16,  cited  above,  to  read  as 
follows: 

*'If  any  enlisted  man  or  apprentice,  being  honorably  discharged,  shall  re- 
enlist  for  four  years  within  four  months  thereafter,  he  shall,  on  presenting 
his  honorable  discharge  or  on  accounting  in  a  satisfactory  manner  for  its 
loss,  be  entitled  to  pay  during  the  said  four  months  equal  to  that  to  which 
he  would  have  been  entitled  if  he  had  been  employed  in  actual  service;  and 
that  any  man  who  has  received  an  honorable  discharge  from  his  last  term 
of  enlistment  upon  the  expiration  of  his  last  term  of  service  of  not  less  than 
three  years,  who  re-enlists  for  a  term  of  four  years  within  four  months  from 
the  date  of  his  discharge,  shall  receive  an  increase  of  one  dollar  and  thirty- 
six  cents  per  month  to  the  pay  prescribed  for  the  rating  in  which  he  serves 
for  each  consecutive  re-enlistment." 

It  was  further  amended  by  Act  Aug.  22,  1912,  c.  335,  also  cited  above,  to 
read  as  set  forth  here. 

The  benefits  of  honorable  discharge,  conferred  by  R.  S.  J  1426,  ante,  J 
2595,  and  of  three  months'  pay  upon  re-enlistment  after  honorable  discharge, 
conferred  by  this  section  as  enacted  in  the  Revised  Statutes,  were  extended 
to  all  enlisted  persons  in  the  Navy  by  Res.  June  11,  1896,  No.  62,  post,  §  2862. 

Provisions  for  extra  pay  to  machinists  on  honorable  discharge  were  con- 
tained in  Act  June  16,  1880,  c  249,  21  Stat  290,  but,  being  appUcable  only 
to  men  then  serving  in  the  Navy,  are  omitted,  as  temporary  merely. 

Notes  of  Deoisioiui 

Re-enllstmentv— An   enlisted   man   in  charge,  and  may  be  permitted  to  re- 

the  navy,  who  was  appointed  as  mate  enlist  with   the  benefit  of  continuous 

and  continued  to  serve  as  such  after  service  under  Navy  Regulations  1905, 

the  expiration  of  his  term  of  enlistment,  art  839.     (1907)    26  Op.   Atty.  Gen. 

without  receiving  a  discharge,  is  still  in  319. 
the    service   and    entitled    to    his  dis- 

§  2862.  (Res.  June  11,  1896,  No.  62.)     Benefits  of  honorable  dis- 
charge, and  of  bounty  pay  upon  re-enlistment  after  honorable 
discharge,  extended  to  all  enlisted  persons. 
The  benefits  of  honorable  discharge  as  conferred  by  section  four- 
teen hundred  and  twenty-six  of  the  Revised  Statutes,  and  of  three 
months'  pay  upon  reenlistment  after  honorable  discharge  as  con- 
ferred by  section  fifteen  hundred  and  seventy-three  upon  seamen, 
ordinary  seamen,  landsmen,  firemen,  coal  heavers  and  boys,  be, 
and  the  same  are  hereby,  extended  and  made  applicable  to  all  en- 
listed persons  in  the  Navy.    (29  Stat.  476.) 

This  resolution  was  entiUed  "Joint  resolution  extending  the  benefits  of  sec- 
tions fourteen  hundred  and  twenty-six  and  fifteen  hundred  and  seventy-three 
of  the  Revised  Statutes  to  all  enlisted  persons  in  the  Navy." 

A  further  provision  of  this  resolution  for  allowance  of  accounts  of  pay- 
masters who  had  made  payments  to  enlisted  men,  not  of  the  classes  named 
in  R.  S.  fS  1426,  1473,  is  omitted  here,  as  temporary  merely,  and  executed. 

§  2863.  (R.  S.  §  1574.)     Crews  of  wrecked  or  lost  vessels. 

When  the  crew  of  any  vessel  of  the  United  States  are  separated 
from  such  vessel,  by  means  of  her  wreck,  loss,  or  destruction,  the 
pay  and  emoluments  of  such  of  the  officers  and  men  as  shall  appear 
to  the  Secretary  of  the  Navy,  by  the  sentence  of  a  court-martial  or 
court  of  inquiry,  or  by  other  satisfactory  evidence,  to  have  done 
their  utmost  to  preserve  her,  and,  after  said  wreck,  loss,  or  destruc- 
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tion,  to  have  behaved  themselves  agreeably  to  the  discipline  of  the 
Navy,  shall  go  on  and  be  paid  them  until  their  discharge  or  death. 
Act  July  17,  1862,  c.  204,  §  14,  12  Stat.  608.  609. 

Provisions  for  allowances  to  officers  of  lost  vessels  for  loss  of  personal  ef- 
fects were  made  by  R.  S.  §  290,  post,  §  2869;  and  provisions  for  reimburse- 
ment of  officers,  seamen,  and  others  for  property  lost  or  destroyed  by  ship- 
wreck or  other  marine  disaster  were  made  by  Act  March  2,  1895,  c  190,  post, 
(  6404. 

Notes  of  Deeisions 

Construction  of  prior  acts.— The  and  the  third  and  fonrth  sections  there- 
Leopard,  in  her  attack  upon  the  Ches-  of  are  intended  to  include  all  cases 
apeake,  was  "an  enemy"  within  the  where  persons  in  the  naval  service  are 
meaning  of  the  fourth  section  of  "An  "separated  from  their  vessels"  by  ei- 
act  for  the  better  government  of  the  ther  wreck  or  capture.  Straughan  v. 
navy"  (2  Stat  45).  That  statute  en-  U.  S.  (1865)  1  Ot.  01.  324. 
larges  Act  March  2, 1799  (1  Stat  709), 

§  2864.  (R.  S.  §  1575.)     Crews  of  vessels  taken  by  an  enemy. 

The  pay  and  emoluments  of  the  officers  and  men  of  any  vessel  of 
the  United  States  taken  by  an  enemy  who  shall  appear,  by  the  sen- 
tence of  a  court-martial  or  otherwise,  to  have  done  their  utmost  to 
preserve  and  defend  their  vessel,  and,  after  the  taking  thereof,  to 
have  behaved  themselves  agreeably  to  the  discipline  of  the  Navy, 
shall  go  on  and  be  paid  to  them  until  their  exchange,  discharge,  or 
death. 

Act  July  17,  1862,  c  204,  J  15,  12  Stat  609. 

§  2865.  (R.  S.  §  286.)     Fixing  date  of  loss  of  missing  vessel. 

The  proper  accounting  officers  of  the  Treasury  are  authorized, 
under  the  direction  of  the  Secretary  of  the  Navy,  in  settling  the 
accounts  of  seamen,  and  others,  not  officers,  borne  on  the  books  of 
any  vessel  in  the  Navy  which  shall  have  been  wrecked,  or  which 
shall  have  been  unheard  from  so  long  that  her  wreck  may  be  pre- 
sumed, or  which  shall  have  been  destroyed  or  lost  with  the  rolls 
and  papers  necessary  to  a  regular  and  exact  settlement  of  such 
accounts,  to  fix  a  day  when  such  wreck,  destruction,  or  loss  shall 
be  deemed  to  have  occurred. 

Act  July  4,  1864,  c.  248,  §  1,  13  Stat  389. 

§  2866.  (R.  S.  §  287.)     Accounts  of  petty  officers,  seamen,  etc.,  on 
lost  vessel. 

The  proper  accounting  officers  of  the  Treasury  are  authorized, 
in  settling  the  accounts  of  the  petty  officers,  seamen,  and  others, 
not  officers,  on  board  of  any  vessel  in  the  employ  of  the  United 
States,  which  by  any  casualty,  or  in  action  with  the  enemy,  has  been 
or  may  be  sunk  or  otherwise  destroyed,  together  with  the  rolls  and 
papers  necessary  to  the  exact  ascertainment  of  the  several  accounts 
of  the  same  at  the  date  of  such  loss,  to  assume  the  last  quarterly 
return  of  the  paymaster  of  any  such  vessel  as  the  basis  for  the 
computation  of  the  subsequent  credits  to  those  on  board,  to  the 
date  of  such  loss,  if  there  be  no  official  evidence  to  the  contrary. 
Where  such  quarterly  return  has,  from  any  cause,  not  been  made, 
the  accounting  officers  are  authorized  to  adjust  and  settle  such  ac- 
counts on  principles  of  equity  and  justice. 
Act  July  4,  1864,  c.  248,  §  2,  13  Stat.  390. 

§  2867.  (R.  S.  §  288.)     Compensation  for  personal  effects  lost. 

The  proper  accounting  officers  of  the  Treasury  Department  are 
authorized,  in  settling  the  accounts  of  the  petty  officers,  seamen, 
and  others,  not  officers,  on  board  of  any  vessel  in  the  employ  of  the 
United  States,  which,  by  any  casualty,  or  in  action  with  the  enemy, 
has  been  or  may  be  sunk  or  otherwise  destroyed,  to  allow  and 
pay  to  each  person,  not  an  officer,  employed  on  the  vessel  so  sunk 
or  destroyed,  and  whose  personal  effects  have  been  lost,  a  sum  not 

(4187) 


Digitized  by 


Google 


8  28«T  THE  NAVY  (Tit.  16 

exceeding  sixty  dollars,  as  compensation  for  the  loss  of  his  per- 
sonal effects. 

Act  July  4,  1864,  c  248,  {  2,  13  Stat.  390. 

A  permanent  appropriation  for  payment  of  indemnity  to  seamen  and  marines 
for  lost  clothing  was  made  by  R.  S.  §  3689,  post,  (  6799  (39). 

§  2868.  (R.  S.  §  289.)  Pa3anent  of  accounts  of  deceased  petty  of- 
ficers, seamen,  etc.,  of  lost  vessel. 
In  case  of  the  death  of  any  such  petty  officer,  seaman,  or  other 
person,  not  an  officer,  such  payment  shall  be  made  to  the  widow, 
child  or  children,  father,  mother,  or  brothers  and  sisters  jointly, 
following  that  order  of  preference ;  such  credits  and  gratuity  to  be 
paid  out  of  any  money  in  the  Treasury  not  otherwise  appropriated. 

Act  July  4,  1864,  c.  248,  {  3,  13  Stat.  390. 

Further  provisions  for  compensation  for  loss  of  private  property  of  petty 
officers  and  seamen  were  made  by  Act  March  2,  1895,  c.  190,  post,  §  6404. 

§  2869.  (R  S.  §  290.)     Allowance  for  effects  of  officer  of  lost  ves- 
sel. 

In  case  any  officer  of  the  Navy  or  Marine  Corps  on  board  a  ves- 
sel in  the  employ  of  the  United  States  which,  by  any  casualty,  or  in 
action  with  the  enemy,  at  any  time  since  the  nineteenth  day  of  April, 
eighteen  hundred  and  sixty-one,  has  been  or  may  be  sunk  or  de- 
stroyed, shall  thereby  have  lost  his  personal  effects,  without  negli- 
gence or  want  of  skill  or  foresight  on  his  part,  the  proper  account- 
ing officers  are  authorized,  with  the  approval  of  the  Secretary  of  the 
Navy,  to  allow  to  such  officer  a  sum  not  exceeding  the  amount  of 
his  sea-pay  for  one  month  as  compensation  for  such  loss.  But  the 
accounting  officers  shall  in  all  cases  require  a  schedule  and  certifi- 
cate from  the  officer  making  the  claim  for  effects  so  lost. 
Act  April  6,  1866,  c  27,  (  1,  14  Stat  14. 

Further  provisions  for  compensation  for  loss  of  private  property  of  officers 
were  made  by  Act  March  2,  1895,  c.  190,  post,  §  6404. 

§  2870.  (Act  May  13,  1908,  c.  166,  as  amended.  Act  Aug.  22,  1912, 
c.  335.)  Allowances,  on  death  of  officer  or  enlisted  man  on 
active  list,  to  his  widow,  children,  or  other  dependent  relative. 
'Hereafter  immediately  upon  official  notification  of  the  death, 
from  wounds  or  disease  not  the  result  of  his  own  misconduct,  of 
any  officer  or  enlisted  man  on  the  active  list  of  the  Navy  and  Ma- 
rine Corps  the  Paymaster  General  of  the  Navy  shall  cause  to  be 
paid  to  the  widow,  and,  if  no  widow,  to  the  children,  and,  if  there 
be  no  children,  to  any  other  dependent  relative  of  such  officer  or 
enlisted  man  previously  designated  by  him,  an  amount  equal  to 
six  months*  pay  at  the  rate  received  by  such  officer  or  enlisted  man 
at  the  date  of  his  death,  [less  seventy-five  dollars  in  the  case  of  an 
officer  and  thirty-five  dollars  in  the  case  of  an  enlisted  man,  to  de- 
fray expenses  of  interment,  and  the  residue,  if  any,  of  the  amount 
reserved]  shall  be  paid  subsequently  to  the  designated  person.  The 
Secretary  of  the  Navy  shall  establish  regulations  requiring  each  of- 
ficer and  enlisted  man  to  designate  the  proper  person  to  whom  this 
amount  shall  be  paid  in  case  of  death,  and  said  amount  shall  be  paid 
to  that  person  from  funds  appropriated  for  the  pay  of  the  Navy 
and  Marine  Corps.    (35  Stat.  128.    37  Stat.  329.) 

This  was  a  provision  accompanying  various  provisions  relating  to  the  rates 
of  pay  of  officers  and  enlisted  men  in  the  naval  appropriation  act  for  the 
fiscal  year  1900,  cited  above. 
The  first  part  of  the  provision,  as  originally  enacted,  was  as  follows: 
"Hereafter  immediately  upon  official  notification  of  the  death  from  wounds 
or  disesfSe  contracted  in  line  of  duty  of  any  officer  or  enlisted  man  on  the  ac- 
tive list  of  the  Navy  and  Marine  Corps  the  Paymaster-General  of  the  Navy 
shall  cause  to  be  paid  to  the  widow  of  such  officer  or  enlisted  roan,  or  any  per- 
son previously  designated  by  him,"  continuing  to  the  end  of  the  paragraph 
as  set  forth  here. 
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It  was  amended  to  read  as  set  forth  here  by  Act  Aug.  22,  1912,  c.  335,  last 
cited  above. 

Provisions  relating  to  payment  of  funeral  expenses  of  officers  were  made 
by  R.  S.  I  1587,  post,  §  2889. 

The  words  in  brackets  are  superseded  by  Act  March  3,  1915,  c.  83,  38  Stat. 
938,  and  Act  Aug.  29,  1916,  c.  417,  post,  §  2870a.  providing  that  there  shall 
be  no  deduction  for  funeral  expenses. 

By  Act  Aug.  29,  1916,  c.  417,  post,  §  2952% s,  the  provisions  of  this  section 
are  modified  in  so  far  as  they  apply  to  aviation  accidents. 

§  2870a.  (Act  Aug.  29,  1916,  c.  417.)  Deductions  from  pay  for  fu- 
neral expenses. 

No  deduction  shall  hereafter  be  made  from  the  six  months'  gra- 
tuity pay  allowed  under  the  naval  Act  of  August  twenty-second, 
nineteen  hundred  and  twelve,  on  account  of  expenses  for  funeral, 
interment,  or  for  expenses  of  preparation  and  transportation  of  the 
remains :  Provided  further,  That  the  sum  herein  appropriated  shall 
be  available  for  payment  for  transportation  of  the  remains  of  offi- 
cers and  men  who  have  died  while  on  duty  at  any  time  since  April 
twenty-first,  eighteen  hundred  and  ninety-eight,  and  shall  be  availa- 
ble until  June  thirtieth,  nineteen  hundred  and  eighteen.    (39  Stat.) 

From  naval  appropriation  act,  cited  above.  The  provision  prohibiting  deduc- 
tion was  first  introduced  in  the  naval  appropriation  act  for  the  fiscal  year 
1916,  Act  March  3,  1915,  c  83,  38  Stat.  938. 

§  2870b.  (Act  March  3,  1915,  c.  83.)     Gratuity  on  death  of  officer 

or  enlisted  man,  result  of  aviation  accident,  equal  to  one  year's 

pay. 
In  the  event  of  the  death  of  an  officer  or  enlisted  man  of  the 
Navy  or  Marine  Corps  from  wounds  or  disease,  the  result  of  an 
aviation  accident,  not  the  result  of  his  own  misconduct,  received 
while  engaged  in  actual  flying  in  or  in  handling  air  craft,  the  gratu- 
ity to  be  paid  under  the  provisions  of  the  Act  approved  August 
twenty-second,  nineteen  hundred  and  twelve,  entitled  "An  Act 
making  appropriations  for  the  naval  service  for  the  fiscal  year 
ending  June  thirtieth,  nineteen  hundred  and  thirteen,  and  for  other 
purposes,"  shall  be  an  amount  equal  to  one  year's  pay  at  the  rate 
received  by  such  officer  or  enlisted  man  at  the  time  of  the  accident 
resulting  in  his  death.    (38  Stat.  939.) 

From  naval  appropriation  act,  cited  above. 

The  naval  appropriation  act  of  Aug.  29,  1916,  c.  417,  post,  §  2952^8,  makes 
a  similar  provision  in  respect  to  the  Naval  Flying  Corps. 

§  2871.  (Act  May  27,  1908,  c.  200,  §  1.)  Settlement  of  accounts  of 
deceased  officers  and  enlisted  men  and  pa3anent  of  amount  due 
to  widow  or  heirs ;  payment  of  f imeral  expenses. 

Hereafter,  in  the  settlement  of  the  accounts  of  deceased  officers  or 
enlisted  men  of  the  Navy  and  Marine  Corps,  where  the  amount  due 
the  decedent'5  estate  is  less  than  five  hundred  dollars  and  no  demand 
is  presented  by  a  duly  appointed  legal  representative  of  the  estate,  the 
accounting  officers  may  allow  the  amount  found  due  to  the  decedent's 
widow  or  legal  heirs  in  the  following  order  of  precedence :  First,  to 
the  widow;  second,  if  the  decedent  left  no  widow,  or  widow  be  dead 
at  time  of  settlement,  then  to  the  children  or  their  issue,  per  stirpes ; 
third,  if  no  widow  or  descendants,  then  to  the  father  and  mother  in 
equal  parts,  provided  father  has  not  abandoned  the  support  of  his  fam- 
ily, in  which  case  to  the  mother  alone;  fourth,  if  either  the  father  or 
mother  be  dead,  then  to  the  one  surviving ;  fifth,  if  there  be  no  widow, 
child,  father,  or  mother  at  the  date  of  settlement,  then  to  the  brothers 
and  sisters  and  children  of  deceased  brothers  and  sisters,  per  stirpes ; 
[Provided,  That  this  Act  shall  not  be  so  construed  as  to  prevent 
payment  from  the  amount  due  the  decedent's  estate  of  funeral  ex- 
penses, provided  a  claim  therefor  is  presented  by  the  person  or  per- 
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sons  who  actually  paid  the  same  before  settlement  by  the  account- 
ing officers.]  '  (35  Stat.  373.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1909,  cited  above. 

Provisions  relating  to  payment  of  funeral  expenses  of  officers  were  made 
by  R.  S.  §  1587,  post,  §  2889. 

The  words  in  brackets  are  superseded  by  Act  Aug.  29,  1916,  c.  417,  ante. 
§  2870a,  providing  that  no  deduction  for  funeral  expenses  shall  be  made. 

§  2872.  (Act  June  10,  1896,  c.  399,  §  1.)  AUotmcnt  of  pay  by  of- 
ficers. 
That  the  Secretary  of  the  Navy  be,  and  he  is  hereby,  author- 
ized to  permit  officers  of  the  Navy  and  the  Marine  Corps  to  make  allot- 
ments from  their  pay,  under  such  regulations  as  he  may  prescribe, 
for  the  support  of  their  famihes  or  relatives,  for  their  own  savings, 
or  for  other  proper  purposes,  during  such  time  as  they  may  be  ab- 
sent at  sea,  on  distant  duty,  or  under  other  circumstances  warrant- 
ing such  action^    (29  Stat.  361.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  the  Navy  in 
the  naval  appropriation  act  for  the  fiscal  year  1897,  cited  above. 

Notes  of  Deoisionfl 

Increase  of  allotment.— The  Secretary  consent,  and  the  fourth  auditor  can 
of  the  Navy  has  no  power  to  increase  derive  no  authority  from  such  an  order. 
a  naval  officer's  allotment  without  his      Melville  v.  U.  S.  (1888)  23  Ct  CL  74. 

§  2873.  (R.  S.  §  1576.)     Assignment  of  wages. 

Every  assignment  of  wages  due  to  persons  enlisted  in  the  naval 
service,  and  all  powers  of  attorney,  or  other  authority  to  draw,  re- 
ceipt for,  or  transfer  the  same,  shall  be  void,  unless  attested  by  the 
commanding  officer  and  paymaster.  The  assignment  of  wages  must 
specify  the  precise  time  when  they  commence. 
Act  June  30, 1864,  c.  174,  §  12,  13  Stat.  310. 

§  2874.  (Act  Feb.  9,  1889,  c.  119,  §  1.)  Deposits  of  seamen's  sav- 
ings. 
Any  enlisted  man  or  appointed  petty  officer  of  the  Navy  may 
deposit  his  savings,  in  sums  not  less  than  five  dollars,  with  the 
paymaster  upon  whose  books  his  account  is  borne;  and  he  shall 
be  furnished  with  a  deposit-book,  in  which  the  said  paymaster  shall 
note,  over  his  signature,  the  amount,  date,  and  place  of  such  de- 
posit. The  money  so  deposited  shall  be  accounted  for  in  the  same 
manner  as  other  public  funds,  and  shall  pass  to  the  credit  of  the 
appropriation  for  "Pay  for  the  Navy,"  and  shall  not  be  subject 
to  forfeiture  by  sentence  of  court-martial,  but  shall  be  forfeited 
by  desertion,  and  shall  not  be  permitted  to  be  paid  until  final  pay- 
ment on  discharge,  or  to  the  heirs  or  representatives  of  a  deceased 
sailor,  and  that  such  deposit  be  exempt  from  liability  for  such  sailor's 
debts:  Provided,  That  the  Government  shall  be  liable  for  the 
amount  deposited  to  the  person  so  depositing  the  same.  (25  Stat. 
657.) 

This  section  and  the  two  sections  next  following  constituted  an  act  entitled 
"An  act  to  provide  for  the  deposit  of  the  savings  of  seamen  of  the  United 
States  Navy." 

Similar  provisions  for  deposits  of  soldiers'  savings  were  made  by  R.  S.  ff 
1305-1307,  ante,  S§  2193-2105. 

Notes  of  Decisioiifl 

Deposits   of   marine  corpse— The  act  or  petty  officers,  for  deposit,  accumu- 

does  not  extend  to  enlisted  men  of  the  lated  savings  of  any  amount,  provided 

marine    corps.      (1890)    19    Op.    Atty  they  represent  the  earnings  of  such  a 

(Jen.  616.  person  as  an  enlisted  man  or  petty  of- 

Amount    of   deposit.— Paymasters    of  ficer  in  the  United  States  Navy.    (1897) 

the  navy  may  receive  from  enlisted  men  21  Op.  Atty.  Oen.  498. 
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§  2875.  (Act  Feb.  9,  1889,  c.  119,  §  2.)     Interest  on  deposits. 

For  any  sums  not  less  than  five  dollars  so  deposited  for  the  pe- 
riod of  six  months  or  longer,  the  sailor,  on  his  final  discharge,  shall 
be  paid  interest  at  the  rate  of  four  per  centum  per  annum.  (25 
Stat.  658.) 

§  2876.  (Act  Feb.  9,  1889,  c.  119,  §  3.)    Regulations  for  deposits. 

The  system  of  deposits  herein  established,  shall  be  carried  into 
execution  under  such  regulations  as  may  be  established  by  the  Sec- 
retary of  the  Navy.    (25  Stat.  658.) 

§  2877.  (R.  S.  §  1577.)     Rations  of  midshipmen. 

Midshipmen  and  acting  midshipmen  in  the  Navy  shall  be  entitled 
to  one  ration,  or  to  commutation  therefor. 

Act  July  28,  1866,  c  296,  §  8,  14  Stat  322.  Act  Feb.  28,  1867,  c.  100, 
§  2,  14  Stat  416. 

The  title  of  the  grade  of  midshipman  was  changed  to  ensign  by  a  provision 
of  Act  March  3,  1883,  c.  97,  §  1,  ante,  §  2472. 

Cadet-midshipmen  were  designated  *'naval  cadets,"  by  Act  Aug.  5,  1882,  c 
391,  §  1,  ante,  §  2718,  and,  as  such,  were  allowed  a  ration  or  commutation 
thereof  by  a  provision  of  Act  Jan.  30,  1885,  c.  43,  S  1,  post  §  2879. 

The  title  naval  cadet  was  changed  to  midshipman,  by  a  provision  of  Act 
July  1,  1902,  c  1368,  ante.  §  2719. 

A  subsequent  provision  that  a  certain  appropriation  in  the  naval  appro- 
priation act  for  the  fiscal  year  1904,  Act  March  3,  1903,  c.  1010,  should  not  be 
so  construed  as  to  deprive  midshipmen  of  the  benefit  of  commuted  rations 
as  provided  by  R.  S.  §  1577,  was  made  by  Res.  Dec.  17,  1903,  No.  1,  33  Stat 
381. 

§  2878.  (R.  S.  §  1578.)     Rations  of  other  officers. 

All  officers  shall  be  entitled  to  one  ration,  or  to  commutation  there- 
for, while  at  sea  or  attached  to  a  sea-going  vessel. 

Act  March  3,  1851,  c.  34,  §  1,  9  Stat  621.  Act  July  16,  1862,  c.  183, 
{  19,  12  Stat  587. 

The  application  of  this  section  to  officers  of  the  line  and  of  the  Medical 
and  Pay  Corps  was  superseded  by  the  provision  of  section  13  of  the  Navy 
Personnel  Act  of  March  3,  1899,  c  413,  30  Stat  1007,  that  such  officers  should 
receive  the  same  pay  and  allowances,  except  forage,  as  officers  of  correspond- 
ing rank  in  the  Army. 

Rations  were  not  to  be  allowed  to  officers  on  the  retired  list,  by  R.  S.  ( 
1595,  post,  I  2898. 

Claims  for  commutation  of  rations  were  limited  by  a  provision  of  Act  July 
28,  1892,  c  311,  §  2,  ante,  §  2822. 

Notes  of  Deoisions 

Implied  repeal  by  navy  personnel  act.  refers  to  ships  laid  up  in  ordinary  at 

—Under  Navy  Personnel  Act  an  officer  a  navy  yard.    The  meaning  of  the  sec- 

was  not  entitled  to  a  sea  ration.    U.  S.  tion  is  that  petty  officers,  seamen,  etc., 

V.  Thomas  (1904)  25  Sup.  Ct  102,  106,  though  not  upon  a  "sea-going  vessel," 

195  U.  S.  418,  49  L.  Ed.  259;   Thomas  may  be  allowed  a  ration  if  "actually  at- 

V.  U.  S.  (1903)  38  Ct  CL  113;    Rich-  tached  to  and  doing  duty"  on  shipboard, 

ardson  v.  U.  S.  (1903)  38  Ct  CI.  182.  But  it  does  not  extend  to  the  apothecary 

The  allowance   to   naval   officers  for  .  of  the  Naval  Academy.    Button  v.  U.  S. 

sea  rations  was  impUedly  repealed  by  (1885)  20  Ct.  CI.  423. 

Navy   Personnel   Act   March   3,   1899,  A    boatswain   in    the    navy,    attach- 

c.  413,  §  13,  30  Stat  1007.     Gibson  v.  ed  to  a  receiving  ship  at  anchor,  is  not 

U.  S.  (1904)  24  Sup.  Ct  613,  615,  194  entitied  to  a  ration.     Frary  v.  U.   S. 

U.    S.   182,   48   L.    Ed.   926,   affirming  (1889)  24  Ct.  CI.  114. 

judgment  (1903)  38  Ct  CI.  752;   Lowe  The  members  of  the  board  of  navy 

v.  Same   (1904)   24  Sup.  Ct  617,  194  commissioners    having    been    provided 

U.    S.   193,   48   L.    Ed.    931,   affirming  with   salaries,   in  lieu  of   rations,   and 

judgment  (1903)  38  Ct  CI.  170.  not  having  hitherto  received  rations,  a 

Construction  and  application.— An  of-  tacit  construction  against  the  right  to 
ficer  in  the  marine  corps,  attached  to  a  rations  has  been  given  by  the  de part- 
sea-going  vessel,  is  not  entitied  to  the  ment  (1833)  2  Op.  Atty.  Gen.  558. 
ration  allowed  to  a  naval  officer  so  at-  This  section  does  not  authorize  the 
tached.  Reid  v.  U.  S.  (1883)  18  Ct  allowance  of  rations  to  officers  attach- 
Cl.  625.  ed  to  and  doing  duty  on  receiving  ves- 

The  term  "ordinary  of  a  navy  yard"  sels.     (1861)  10  Op.  Atty.  (Jen.  52. 
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§  2879.  (Act  Jan.  30,  1885,  c.  43,  §  1.)     Rations  to  enlisted  men 
and  boys,  and  to  midshipmen. 

All  enlisted  men  and  boys  in  the  Navy,  attached  to  any  United 
States  vessel  or  station  and  doing  duty  thereon,  and  naval  cadets, 
shall  be  allowed  a  ration,  or  commutation  thereof  in  money,  under 
such  limitations  and  regulations  as  the  Secretary  of  the  Navy  may 
prescribe.    (23  Stat.  291.) 

This  was  a  proviso  annexed  to  an  appropriation  for  provisions,  etc.,  in  the 
additional  naval  appropriation  act  for  the  fiscal  year  1885,  cited  above. 

§  2880.  (R.  S.  §  1579.)     When  rations  not  allowed. 

No  person  not  actually  attached  to  and  doing  duty  on  board  a 
sea-going  vessel,  except  the  petty  officers,  seamen,  and  ordinary  sea- 
men attached  to  receiving-ships  or  to  the  ordinary  of  a  navy-yard,  and 
midshipmen,  shall  be  allowed  a  ration. 

Act  March  3,  1851,  c.  34,  §  1,  9  Stat.  621.    Act  July  28,  1866,  c.  296,  §  8, 
14  Stat.  322.    Act  Feb.  28.  1867,  c.  100,  §  2,  14  Stat  416. 

The  restrictions  of  this  section  may  be  superseded,  to  some  extent,  by  the 
provision  of  Act  Jan.  30, 1885,  c.  43,  §  1,  ante,  f  2879. 

Notes  of  Deoisionfl 

Rations  to   apothecaries.— The   term  Rations  to  mates^— Mates  are  ''petty 

"ordinary   of  a  navy  yard"   refers   to  officers,"  within  the  exception  of  this 

ships   laid  up   in   ordinary   at   a   navy  section,    prohibiting   the    allowance    of 

yard.     The  meaning  of  the  section  is  rations  to  persons  not  actually  on  duty 

that  petty  officers,  seamen,  etc,  though  on  seagoing  vessels.     U.  S.  v.  Fuller 

not  upon  a  "sea-going  vessel,"  may  be  (1896)  16  Sup.  Ct.  386,  160  U.  S.  593, 

allowed  a  ration  if  "actuaUy  attached  40  L.  Ed.  549;   Baxter  v.  U.  S.  (1897) 

to  and  doing  duty"  on  shipboard.    But  32  Ct.  GL  75. 

it  does  not  extend  to  the  apothecary  of  ^^^^^^^  ^^  j„j      advocate  generals 

(1»»d;  m  K.t,  OL  4Z^.  J  ^  .,  J  general  whose  duty  is  in  the  department 

An  apothecary  m  the  navy,  detailed  j^  ^^^  ^„^.^,^^  ^^  ^^  allowance  of  a 
to  and  doing  duty  at  the  marine  bar-  ^^^^^     j^^^^  ^  u.  S.  (1893) 

racks,  is  not  "attached  to  the  ordinary  28  Ct  CI.  468 
of  a  navy  yard,"  and  is  not  entitled  to 

a  daily  ration.    Herbert  v.  U.  S.  (1886)         Cited     without    dellnite    application, 

21  Ct  CI.  53.  Lemly  v.  U.  S.  (1893)  28  Ct  CI.  468. 

§  2881.  (R.  S.  §  1580,  as  amended,  Act  July  1,  1902,  c.  1368,  and 
Act  June  29,  1906,  c.  3590.)    Navy  ration,  constituents  of. 

The  navy  ration  shall  consist  of  the  following  daily  allowance 
of  provisions  to  each  person:  One  pound  and  a  quarter  of  salt 
or  smoked  meat,  with  three  ounces  of  dried  or  six  ounces  of  canned 
or  preserved  fruit,  and  three  gills  of  beans  or  pease,  or  twelve  ounces  of 
flour ;  or  one  pound  of  preserved  meat,  with  three  ounces  of  dried  or 
six  ounces  of  canned  or  preserved  fruit  and  eight  ounces  of  rice  or 
twelve  ounces  of  canned  vegetables,  or  six  ounces  of  desiccated  vegeta- 
bles; together  with  one  pound  of  biscuit,  two  ounces  of  butter,  four 
ounces  of  sugar,  two  ounces  of  coffee  or  cocoa,  or  one-half  ounce  of 
tea  and  one  ounce  of  condensed  milk  or  evaporated  cream;  and  a 
weekly  allowance  of  one-quarter  pound  of  macaroni,  four  ounces  of 
cheese,  four  ounces  of  tomatoes,  one-half  pint  of  vinegar  or  sauce,  one- 
quarter  pint  of  pickles,  one-quarter  pint  of  molasses,  four  ounces  of 
salt,  one-half  ounce  of  pepper,  one-eighth  ounce  of  spices,  and  one- 
half  ounce  of  dry  mustard.  Seven  pounds  of  lard,  or  a  suitable  substi- 
tute, shall  be  allowed  for  every  hundred  pounds  of  flour  issued  as 
bread,  and  such  quantities  of  yeast  and  flavoring  extracts  as  may  be 
necessary. 

Act  July  18,  1861,  c.  7,  §  1,  12  Stat  264.     Act  July  14,  1862,  c.  164,  § 

4.  12  Stat.  565.    Act  July  1,  1902,  c  1368,  32  Stat.  679.    Act  June  29,  1906, 

c.  3590,  34  Stat.  570. 
The  constituents  of  the  ration,  as  prescribed  by  this  section,  as  enacted 

in  the  Revised  Statutes,  were  changed  by  amendment  of  the  section  by  Act 

July  1,  1902,  c.  1368,  cited  above,  and  by  further  amendment  by  Act  June  29, 

1906,  c.  3590,  also  cited  above,  to  read  as  set  forth  here. 
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Substitutions  for  the  components  of  the  ration  were  authorized  by  the  pro- 
Tisions  of  R.  S.  S  1581,  also  amended  by  Act  June  29,  1906,  c.  3590,  and  by 
Act  March  2,  1907,  c  2512,  to  read  as  set  forth  post,  §  2882. 

§  2882.  (R.  S.  §  1581,  as  amended,  Act  June  29,  1906,  c.  3590,  and 
Act  March  2,  1907,  c.  2512.)  Substitutions  in  ration. 
The  following  substitution  for  the  components  of  the  ration  may 
be  made  when  deemed  necessary  by  the  senior  officer  present  in 
command:  For  one  and  one-quarter  pounds  of  salt  or  smoked 
meat  or  one  pound  of  preserved  meat,  one  and  three-quarter  pounds 
of  fresh  meat  or  fresh  fish,  or  eight  eggs ;  in  lieu  of  the  articles 
usually  issued  with  salt,  smoked  or  preserved  meat,  one  and  tliree- 
quarter  pounds  of  fresh  vegetables ;  for  one  pound  of  biscuit,  one  and 
one-quarter  pounds  of  soft  bread  or  eighteen  ounces  of  flour;  for  three 
gills  of  beans  or  pease,  twelve  ounces  of  flour  or  eight  ounces  of  rice 
or  other  starch  food,  or  twelve  ounces  of  canned  vegetables ;  for  one 
pound  of  condensed  milk  or  evaporated  cream,  one  quart  of  fresh  milk ; 
for  three  ounces  of  dried  or  six  ounces  of  canned  or  preserved  fruit, 
nine  ounces  of  fresh  fruit;  and  for  twelve  ounces  of  flour  or  eight 
ounces  of  rice  or  other  starch  food,  or  twelve  ounces  of  canned  vegeta- 
bles, three  gills  of  beans  or  pease;  in  lieu  of  the  weekly  allowance 
of  one-quarter  pound  of  macaroni,  four  ounces  of  cheese,  one-half  pint 
of  vinegar  or  sauce,  one-quarter  pint  of  pickles,  one-quarter  pint  of 
molasses,  and  one-eighth  ounce  of  spices,  three  pounds  of  sugar,  or 
one  and  a  half  pounds  of  condensed  milk,  or  one  pound  of  coffee,  or 
one  and  a  half  pounds  of  canned  fruit,  or  four  pounds  of  fresh  vegeta- 
bles, or  four  pounds  of  flour. 

Any  article  comprised  in  the  Navy  ration  may  be  issued  in  ex- 
cess of  the  authorized  quantity,  provided  there  be  an  under  issue  of 
the  same  value  in  some  other  article  or  articles. 

Act  July  18,  1861,  c  7,  §§  2-4,  12  Stat  265.  Act  April  17,  1862,  c.  57, 
J  4,  12  Stat.  881.  Act  June  29,  1906,  e.  3590,  34  Stat.  571.  Act  March  2. 
1907,  c  2512,  34  Stat  1193. 

The  substitutions  authorized  for  the  components  of  the  ration  by  this  sec- 
tion, as  enacted  in  the  Revised  Statutes,  were  changed  by  amendment  of  the 
section  by  Act  June  29,  1906,  c.  3590,  cited  above,  and  the  last  paragraph, 
authorizing  issue  of  any  article  in  excess  of  the  authorized  quantity,  was 
added  by  further  amendment  by  Act  March  2,  1907,  c.  2512,  also  cited  above. 
A  provision  authorizing  the  substitution  for  desiccated  potatoes  of  desiccated 
tomatoes,  made  by  Act  May  3,  1880,  c  73,  21  Stat  86,  was  repealed  by  a 
provision  of  Act  July  1,  1902,  c  1368,  32  Stat.  680. 

§  2883.  (R.  S.  §  1582.)     Short  allowance. 

In  case  of  necessity  the  daily  allowance  of  provisions  may  be  di- 
minished at  the  discretion  of  the  senior  officer  present  in  command ; 
but  payment  shall  be  made  to  the  persons  whose  allowance  is  thus 
diminished,  according  to  the  scale  of  prices  for  the  same  established 
at  the  time  of  such  diminution.  And  every  commander  who  makes 
any  diminution  or  variation  shall  give  to  the  paymaster  written  or- 
ders therefor,  specifying  particularly  the  diminution  or  variation 
which  is  to  be  made,  and  shall  report  to  his  commanding  officer,  or 
to  the  Navy  Department,  the  necessity  for  the  same. 
Act  July  18,  1861,  c  7,  J  4,  12  Stat  265. 

§  2884.  (R.  S.  §  1583.)     Rations  stopped  for  the  sick. 

Rations  stopped  for  the  sick  on  board  vessels  shall  remain  and  be 
accounted  for  by  the  paymaster  as  a  part  of  the  provisions  of  the 
vessels. 

Act  March  3,  1851,  c  34,  §  1,  9  Stat  621.    Act  June  22,  1860,  c.  181,  §  3, 

12  Stat  83. 

(R.  S.  §  1584.    Repealed.) 
This  section  was  as  follows: 

'*An  additional  ration  of  tea  or  co£fee  and  sugar  shall  be  hereafter  allowed 
to  each  seaman,  to  be  provided  at  his  first  'turning  out' " 
It  was  repealed  by  a  provision  of  Act  July  1,  1902,  c.  1368,  32  Stat.  680. 
A  subsequent  provision  for  an  extra  allowance  of  coffee,  etc,  to  certain  en- 
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listed  men  standing  night  watches,  made  by  Act  June  29,  1906,  c.  8590,  is  set 
forth  post,  S  2885. 

§  2885.  (Act  June  29,  1906,  c.  3590.)  Extra  allowance  of  coffee, 
etc.,  to  certain  enlisted  men  standing  night  watches. 
An  extra  allowance  of  one  ounce  of  coffee  or  cocoa,  two  ounces 
of  sugar,  four  ounces  of  hard  bread  or  its  equivalent,  and  four 
ounces  of  preserved  meat  or  its  equivalent  shall  be  allowed  to  en- 
listed men  of  the  engineer  and  dynamo  force  who  stand  night 
watches  between  eight  o'clock  postmeridian  and  eight  o'clock  an- 
temeridian, under  steam.    (34  Stat.  571.) 

This  was  a  provision  included  as  an  additional  paragraph  in  an  amendment 
of  R.  S.  S  1581,  by  Act  June  29,  1906,  c.  3590,  cited  above. 
See  notes  to  said  R.  S.  §  1581,  ante.  |  2882. 

§  2886.  (R.  S.  §  1585.)     Commutation  price  of  ration. 

Thirty  cents  shall  in  all  cases  be  deemed  the  commutation  price  of 
the  Navy  ration. 

Act  July  15,  1870,  c.  295,  §  4,  16  Stat.  333. 

The  payment  of  money  accruing  from  commutation  of  rations  of  enlisted 
men  for  the  benefit  of  any  mess  was  authorized  by  a  provision  of  Act  July  1, 

1902,  c  1368,  post,  §  2887. 

Notes  of  Deoisionfl 

Implied  repeal  by  navy  personnel  act.  something  to  which  an  officer,  sailor, 
—The  allowance  to  naval  officers  for  or  soldier  is  entitled.  Jaegle  v.  U.  S. 
sea  ration  was  impliedly  repealed  by  (1893)  28  Ct  CI.  133. 
the  provisions  of  Navy  Personnel  Act  A  mate  in  the  navy  on  duty  on  a  re- 
March  8,  1899,  c  413,  §  13,  30  Stat.  ceiving  ship  is  entitled  to  rations  or 
1007.  Gibson  v.  U.  S.  (1904)  24  Sup.  commutation  therefor.  Baxter  v.  U. 
Ct.  613,  616,  194  U.  S.  182,  48  L.  Ed.  S.  (1897)  32  Ct  CI.  75. 

^^^'  Cited    without    definite    application, 

Gonstruction    and   application^— Com-  IT.  S.  v.  Thomas  (1904)  25  Sup.  Ct  102, 

mutation  in  the  military  or  naval  serv-  106,  195  U.  S.  418,  49  L.  Ed.  259. 
ice   is    money   paid   in   substitution   of 

§  2887.  (Act  July  1,  1902,  c.  1368.)  Commutation  of  rations;  pay- 
ment for  benefit  of  men  to  commissary  officer. 
Money  accruing  from  the  rations  of  enlisted  men  commuted  for 
the  benefit  of  any  mess  may  be  paid  on  public  bills  to  the  com- 
missary officer  by  the  pay  officer  having  their  accounts.  (32  Stat. 
680.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year 

1903,  cited  above. 

Notes  of  Dooisioiifl 

Construction.— This     provision     does  mess,  and  their  rations  were  commuted 

not  extend  to  an  officers'  mess  on  shore ;  and  paid  to  the  mess,  the  accounting  of- 

and  where  enlisted  men  on  shipboard  ficers  could  disallow  the  payment  and 

were  detailed  to  serve  an  officers*  mess  compel  the  officers  to  refund  the  money, 

on  shore,  and  were  subsisted  by  the  Williams  v.  U.  S.  (1909)  44  Ct  CL  175. 

§  2887a.  (Act  March  3,  1915,  c.  83.)     Outfits  to  enlisted  men. 

Hereafter  the  Secretary  of  the  Navy  is  authorized  to  issue  a 
clothing  outfit  to  all  enlisted  men  serving  in  their  second  enlistment 
who  failed  to  receive  an  outfit  of  the  value  authorized  by  law  on 
their  first  enlistment,  or  who,  having  received  such  outfit,  were  re- 
quired to  refund  its  value  on  account  of  discharge  prior  to  expira- 
tion of  enlistment:  Provided  further,  That  the  net  cost  to  the  Gov- 
ernment of  clothing  outfits  furnished  any  one  enlisted  man  shall  not 
exceed  $60.    (38  Stat.  932.) 

From  naval  appropriation  act,  cited  above.  This  provision  also  appeared  in 
the  appropriation  act  for  the  fiscal  year  1915,  Act  June  30,  1914,  c  130,  37 
Stat.  396. 

§  2887b.  (Act  Aug.  29,  1916,  c.  417.)     Commutation  of  rations  for 
courts-martial  prisoners. 

The  Secretary  of  the  Navy  is  authorized  to  commute  rations  for 
such  general  courts-martial  prisoners  in  such  amounts  as  seem  to 
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him  proper,  which  may  vary  in  accordance  with  the  location  of  the 
naval  prison,  but  which  shall  in  no  case  exceed  30  cents  per  diem 
for  each  ration  so  commuted.    C39  Stat.) 
From  naval  appropriation  act,  cited  above. 

§  2888.  (R.  S.  §  1586.)     Medicines  and  medical  attendance. 

Expenses  incurred  by  any  officer  of  the  Navy  for  medicines  and 
medical  attendance  shall  not  be  allowed  unless  they  were  incurred 
when  he  was  on  duty,  and  the  medicines  could  not  have  been  ob- 
tained from  naval  supplies,  or  the  attendance  of  a  naval  medical 
officer  could  not  have  been  had. 

Act  July  15.  1870.  c  295,  §  17,  16  Stat  334. 

Provisions  for  furnishing  trusses  to  petty  officers,  seamen,  and  marines  of 
the  naval  service,  as  well  as  to  soldiers  of  the  Army,  were  made  by  Act  March 
8,  1879,  c  173,  ante,  §  2184. 

Notes  of  Deoisioiui 

Aooointlng  for  medical  expenses^— An  duty  cannot  be  controlled  by  the  ac- 

order  issued  by   the  secretary  of  the  counting  officers  of  the  treasury.    U.  S. 

navy  to  an  officer  of  the  navy  to  apply  v.  Jones   (C.  C.  1854)   Fed.  Cas.  No. 

a  ram  of  money  to  expenses  resulting  15.493a. 
from  injuries  incurred  while  on  special 

§  2889.  (R  &  §  1587.)     Funeral  expenses. 

No  funeral  expense  of  a  naval  officer  who  dies  in  the  United  States, 
nor  expenses  for  travel  to  attend  the  funeral  of  an  officer  who  dies 
there,  shall  be  allowed.  But  when  an  officer  on  duty  dies  in  a  for- 
eign country  the  expenses  of  his  funeral,  not  exceeding  his  sea-pay 
for  one  month,  shall  be  defrayed  by  the  Government,  and  paid  by  the 
paymaster  upon  whose  books  the  name  of  such  officer  was  borne 
for  pay. 

Act  July  15,  1870,  c  295,  §  17,  16  Stat  334. 

A  deduction,  to  defray  expenses  of  interment,  from  the  allowance  of  six 
months'  pay  on  the  death  of  an  officer  or  enlisted  man  was  authorized  by  the 
provision  for  such  allowance  made  by  Act  May  13,  1908,  c  106,  ante,  f  2870. 

Provisions  for  settlement  of  accounts  of  deceased  officers  and  enlisted  men 
in  certain  cases,  and  payment  of  the  amount  due  when  less  than  $500,  and 
for  payment  therefrom  of  funeral  expenses,  made  by  Act  May  27,  1908,  c.  200, 
§  1,  are  set  forth  ante,  §  2871.  But  the  provision  as  to  deduction  from  gratu- 
ity was  superseded  by  Act  Aug.  29,  1916,  c.  417,  ante,  S  2870a. 

An  appropriation  for  transportation  to  their  homes  of  the  remains  of  officers 
and  enlisted  men  of  the  Navy  and  Marine  Corps  who  die  or  are  killed  in 
action,  and  of  civilian  employes  who  die  outside  the  continental  limits  of  the 
United  States,  is  made  in  the  recent  Navy  appropriation  acts.  The  provision 
for  the  fiscal  year  1917  was  by  Act  Aug.  29, 1916,  c.  417. 

Notes  of  Deoisioiui 

Death  of  officer  on  voyage^— The  fact  does  not  relieve  the  case  from  the  pro- 

that  the  officer  had  started  on  a  foreign  hibition  of  the  statute.    (1870)  13  Op. 

service,  but  died  in  a  port  of  the  United  Atty.  Gen.  341, 
States  at  which  his  vessel  had  touched, 

§  2889a.  (Act  June  30,  1914,  c.  130.)  Flag  used  for  draping  coffin 
of  officer  or  enlisted  man  dying  in  the  service  to  be  furnished, 
on  request,  to  relatives,  etc.,  of  deceased. 

That  the  Secretary  of  the  Navy  be  authorized  at  his  discretion 
to  issue  free  of  cost  the  national  flag  (United  States  national  en- 
sign No.  7)  used  for  draping  the  coffin  of  any  officer  or  enlisted 
man  of  the  Navy  or  Marine  Corps  whose  death  occurs  while  in  the 
service  of  the  United  States  Navy  or  Marine  Corps,  upon  request, 
to  the  relatives  of  the  deceased  officer  or  enlisted  man  or  upon  re- 
quest, to  a  school,  patriotic  order,  or  society  to  which  the  deceased 
officer  or  man  belonged.  (38  Stat.  406.) 
From  naval  appropriation  act,  cited  above, 
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§  2890.  (R.  S.  §  1588.)     Pay  of  retired  officers. 

The  pay  of  all  officers  of  the  Navy  who  have  been  retired  after 
forty -five  years'  service  after  reaching  the  age  of  sixteen  years,  or  who 
have  been  or  may  be  retired  after  forty  years'  service,  upon  their  own 
application  to  the  President,  or  on  attaining  the  age  of  sixty-two 
years,  or  on  account  of  incapacity  resulting  from  long  and  faithful 
service,  from  wounds  or  injuries  received  in  the  line  of  duty,  or  from 
sickness  or  exposure  therein,  shall,  when  not  on  active  duty,  be  equal 
to  seventy-five  per  centum  of  the  sea-pay  provided  by  this  chapter  for 
the  grade  or  rank  which  they  held,  respectively,  at  the  time  of  their 
retirement.  The  pay  of  all  other  officers  on  the  retired  list  shall, 
when  not  on  active  duty,  be  equal  to  one-half  the  sea-pay  provided 
by  this  chapter  for  the  grade  or  rank  held  by  them,  respectively,  at 
the  time  of  their  retirement. 

Act  July  15,  1870,  c.  295,  S  6,  16  Stat.  333.  Act  March  3,  1873,  c.  230, 
§  1, 17  Stat.  555. 

Provisions  for  retirement  of  officers  in  the  cases  mentioned  in  this  section 
were  made  by  R.  S.  §§  1443-1445,  ante,  §§  2620,  2622,  2623. 

Subsequent  provisions  for  retirement  of  officers  of  certain  grades  in  case 
of  deficiency  in  the  average  vacancies,  in  the  higher  grades  for  any  fiscal 
year,  the  officers  so  retired  to  have  the  rank  and  three-fourths  the  sea-pay 
of  the  next  higher  grade,  as  then  existing,  were  made  by  the  Navy  Personnel 
Act  of  March  3,  1899,  c.  413,  §§  8,  9,  ante,  §§  2636,  2637. 

Officers  with  a  creditable  record,  who  served  during  the  civil  war,  were 
also  to  be  retired  with  the  rank  and  three-fourths  the  sea-pay  of  the  next 
higher  grade,  by  said  Navy  Personnel  Act  of  March  3,  1899,  c.  413,  §  11, 
ante,  §  2641. 

Nothing  in  said  Navy  Personnel  Act  was  to  operate  to  increase  or  reduce 
the  pay  of  any  officer  then  on  the  retired  list,  by  a  proviso  annexed  to  provi- 
sions that  commissioned  officers  of  the  line  and  of  the  Medical  and  Pay  Corps 
should  receive  the  same  pay  as  officers  of  corresponding  rank  in  the  Army, 
made  by  said  Act  March  3,  1889,  c.  413,  §  13,  25  Stat.  1007. 

Provisions  for  retirement  of  enlisted  men  or  appointed  petty  officers,  to  re- 
ceive thereupon  75  per  cent,  of  the  pay  and  allowances  of  the  rank  or  rating 
on  which  they  were  retired,  were  made  by  Act  March  3,  1899,  c.  413,  §  17, 
ante,  §  2658.  And  similar  provisions  for  retirement  of  enlisted  men  of  the 
Army,  Navy,  or  Marine  Corps,  with  75  per  cent,  of  the  pay  and  allowances 
they  were  in  receipt  of,  and  fixing  the  rates  of  their  allowances,  were  made 
by  Act  March  2,  1907,  c.  2515,  §  1,  ante,  §  2084. 

The  pay  of  all  commissioned,  warrant,  and  appointed  officers  and  enlisted 
men  on  the  retired  list  at  the  time  of  the  passage  of  Act  May  13,  1908,  c. 
166,  which  prescribed  the  rates  of  pay  of  various  grades  of  commissioned  offi- 
cers, and  of  enlisted  men  on  the  active  list,  was  to  be  based  on  the  pay  so 
provided  for  officers  and  enlisted  men  of  corresponding  rank  and  service  on 
the  active  list,  by  a  provision  of  that  act  set  forth  post,  §  2893. 

Payment  of  officers  of  the  Navy  or  Marine  Corps,  on  the  active  or  retired 
list,  employed  by  any  person  or  company"  furnishing  naval  supplies  or  war 
material  to  the  Government,  was  forbidden  by  a  provision  of  Act  June  10, 1806, 
c  399,  post,  I  2899. 

Notes  of  Deoisions 

Superseding  prior  acts.— Rev.  Stat  §§  vision  that  the  retired  pay  of  naval  of- 

1588,    1590,    1593    (this    section    and  ficers  shall  be  founded  upon  sea  pay. 

post,    f§    2891,    ^896),    which    contain  Creighton  v.  U.  S.   (1902)   37  Ct  CL 

provisions  both  of  a  general  and  special  327. 

character  prescribing  the  compensation         Construction  and  application— Where 

^^.  "^^!^  .^*^^^  ^^^^ff'  ^°J  embrace  ^„  ^^^^^  ^^^  ^^^.^^^  ^^  furlough  pay, 

withm    their    scope    all    such    officers,  pursuant  to  the  report  of  a  naval  re- 

whether  of  the  hne  or  staff  superseded  ^^    ^^^^^  ^^^  incapacity  not  originat- 

an  provisions  in  force  at  the  adoption  ^      j^  ^^^  ^^  ^^  ^^^     ^^  subsequent 

of  the  Revised  Statutes  by  which  that  transfer  to  the  retired  pay  Ust  under 

compensation  was  previously  regulated.  ^^^^.^^  ^^^    ^    g     ^^^^^^  2897,  post, 

aiid  those  sections  thereafter  furnished  ^^^  ^^^  ^  reYerBsl  of  the  finding  of  the 

the  only  law  upon  the  subject    (1877)  retiring  board  that  his  incapacity  did 

15  Op.  Atty.  Gen.  6U,  j^^^  originate  in  the  line  of  his  duty, 

Implied  repeal  by  navy  personnel  act.  and  hence  he  was  not  entitled  to  three- 

— Nav>'  Personnel  Act  March  3,  1899,  §  quarters    sea    pay    on    account    of    in- 

17,    being  silent  as  to  the  kind  of    pay  to  capacity  originating  in  the  line  of  duty, 

which  a  reUred  petty  officer  is  entitled.  Potts  v.  U.  S.   (1888)  8  Sup.  Ct.  830, 

does  not  repeal  by  impUcaUon  this  pro-  831,  125  U.  S.  173,  31  L.  Ed.  661. 
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An  officer  who  had  been  dismissed 
from  service  and  thereafter,  by  special 
act,  reappointed,  after  attaining  the  age 
of  62  years,  his  appointment  to  date 
back  to  a  time  prior  to  attaining  such 
age,  and  was  then  placed  on  the  retired 
list,  held  entitled  to  three-quarters  sea 
pay.  Quackenbush  v.  U.  S.  (1900)  177 
U.  S.  27.  20  Sup.  Ct  530,  44  L.  Ed.  654. 
The  statutes  enact  that  a  naval  of- 
ficer retired  on  "retired  pay"  shall  be 
paid  according  to  this  provision,  and  an 
officer  retired  on  "furlough  pay"  ac- 
cording to  the  provisions  of  R.  S.  | 
1593,  post,  §  2896,— the  one  three- 
fourths  of  "sea  pay,"  and  the  other 
one-half  of  "leave  of  absence  pay." 
Magaw  V.  U.  S.  (1880)  16  Ct.  CI.  3. 

The  word  "grade,"  in  this  section, 
which  fixes  the  pay  of  retired  officers  of 
the  navy  at  75  per  cent,  of  the  sea  pay 
provided  for  the  grade  or  rank  held  at 
the  time  of  retirement,  refers  to  the 
divisions  of  officers  into  five-year 
periods  of  service.  An  officer  retired  in 
the  third  period  of  five-year  service  is 
entitled  to  75  per  cent  of  the  sea  pay 
of  that  pay  grade,  and  not  to  the  high- 
est pay  of  a  chief  engineer  who  has 
served  over  twenty  years.  Rutherford 
▼.  U.  S.  (1883)  18  Ct.  CI  339. 

The  word  "grade"  in  this  section, 
fixing  the  pay  of  retired  officers,  refers 
to  the  division  of  officers  into  periods 
of  service.  A  lieutenant  retired  in  the 
first  five  years  of  service  because  not 
recommended  for  promotion  is  entitled 
to  one-half  of  his  sea  pay  at  the  time  of 
retirement,  and  no  more.  McClure  v. 
U.  S.  (1883)  18  Ct.  CI.  347. 

A  mate  retired  as  a  master  in  1871 
should  be  credited,  under  Naval  Appro- 
priation Act  1883  (22  Stat.  403),  with 
his  actual  service  as'  mate  as  of  the 
time  when  he  was  retired.  Bradbury  v. 
U.  S.  (1885)  20  Ct  CI.  187. 

A  retired  officer  is  still  an  officer  of 
the  navy,  and  his  retired  pay  is  the 
equivrtleut  of  salary.  Franklin  v.  U.  S. 
(1893)  29  Ct  a.  6. 

The  language  of  this  section  is  not  in 
conflict  with  Act  March  3,  1899,  (  17, 
which  provides  that,  on  the  retirement 
of  an  officer  after  30  years'  service,  he 
shall  receive  75  per  cent  of  the  pay 
and  allowance  of  the  rank  or  rating 
upon  which  he  was  retired.  Creighton 
V.  U.  S.  (1902)  37  Ct  CI.  331. 

The  statute  refers  only  to  officers  on 
the  retired  list  in  time  of  war,  and  does 
not  extend  to  officers  acting  in  time  of 
peace.  Acker  v.  U.  a  (1911)  46  Ct 
CI.  63. 

An  officer  retired  from  active  service 
when  comparatively  a  young  man  be- 
cause of  a  disease  of  his  eyes,  which  the 
retiring  board  found  did  not  originate 
in  the  line  of  duty,  is  not  entitled  to  the 
benefits  of  the  statute.  Morse  v.  U.  S. 
(1911)  46  Ct  CI.  361. 

A  commander  on  the  retired  list  in 
active  service  is  entitled  to  the  pay 
of  his  rank  on  the  active  list  during 


that  service.    (18C2)  10  Op.  Atty.  Gen. 
332. 

In  September,  1871,  R.,  a  paymaster 
in  the  navy,  was  retired  on  furlough 
pay,  and  was  thereupon  allowed  one- 
half  of  the  highest  pay  of  his  grade. 
In  May,  1876,  he  was  transferred  under 
R  S.  §  1594,  post,  S  2897,  from  the 
furlough  to  the  retired  pay  list  Held 
that,  after  the  Revised  Statutes  took 
effect,  R.  was  entitled  to  receive  only 
the  pay  provided  by  R.  S.  §  1593,  post, 
$  2896,  and  remained  so  entitled  until 
the  date  of  his  transfer,  when  he  be- 
came entitled  to  receive  the  pay  pro- 
vided by  this  section.  (1877)  15  Op. 
Atty.  Gen.  317. 

A  captain  who  was  appointed  to  the 
office  of  Chief  of  the  Bureau  of  Navi- 
gation, with  relative  rank  of  commo- 
dore, when  retired  by  reason  of  dis- 
ability incident  to  service,  or  on  his 
application,  during  incumbency  of  such 
office,  and  while  he  was  borne  on  the 
navy  register  as  captain,  should  be 
placed  on  the  retired  list  with  rank  of 
captain  and  75  per  cent  of  the  sea  pay 
of  officers  of  that  rank.  (1881)  17  Op. 
Atty.  Gen.  154. 

The  interchangeability  of  the  words 
"rank"  and  "grade"  throughout  the 
statutes  leads  to  the  conclusion  that, 
whatever  may  have  been  their  original 
differences  in  meaning,  they  are  now, 
to  a  great  extent,  used  synonymous, 
especially  in  this  section.     Id. 

The  75  per  cent  of  sea-pay  rate  ap- 
plies to  all  officers  of  the  navy:  (1) 
Who  have  been  retired  after  45  years* 
service  after  reaching  the  age  of  62 
years;  (2)  or  have  been  or  may  be 
retired  after  40  years  upon  application 
to  the  president;  (3)  on  attaining  the 
age  of  62  years;  (4)  on  account  of  in- 
capacity resulting  from  long  and  faith- 
ful service,  from  wounds  or  injuries  re- 
ceived in  the  line  of  duty,  or  from  sick- 
ness or  exposure  therein.  (1881)  17 
Op.  Atty.  Gen.  178. 

Cadet  engineers  are  officers  within  the 
meaning  of  R.  S.  §§  1557,  1558,  1562, 
ante,  §§  2832,  28.^3,  2840.  (1882)  17 
Op.  Atty.  Gen.  329. 

An  officer  who  was  retired  as  commo- 
dore and  since  promoted  to  the  grade 
of  rear  admiral  on  the  retired  list  is  not 
entitled  to  any  increase  of  pay  by  rea- 
son of  his  promotion.  (1883)  17  Op. 
Atty.  Gen.  495. 

A  transfer  from  the  furlough  pay  list 
to  the  retired  pay  list  cannot  have  the 
effect  of  increasing  in  any  way  the  pay 
of  an  officer  placed  upon  the  retired 
list     (1S85)  18  Op.  Atty.  Gen.  96. 

An  officer  retired  on  furlough  pay 
under  R.  S.  §  1544,  ante,  §  2793,  cannot 
be  transferred  on  the  retired  pay  list 
under  R.  S.  §  1594,  post,  §  2897,  with 
increase  of  pay;  such  incroase  being 
forbidden  by  Act  Aug.  5,  1882,  c.  391. 
Id. 

Where  an  officer  of  the  navy  was 
retired  under  R.  S.  §  1454,  ante,  §  2633, 
for   incapacity   not  originating   in   the 
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line  of  duty,  and  upon  a  full  review  of  viding  "that  he  shall  receive  no  pay  or 

the   facts   the   Secretary   of  the   Navy  emoluments   except  from   the   date   of 

found  that  the  causes  of  his  incapacity  such     reappointment,'*     precludes    any 

were  incident  to  the  service,  and  he  was  claim  by  him  to  leave  or  waiting  orders 

accordingly    transferred    by    the    Pres-  pay,  or  pay  as  a  retired  officer,  for  any 

ident,  by  and  with  the  advice  and  con-  time   preceding  the  date  of  his  reap- 

sent  of  the  Senate,  to  the  50  per  centum  pointment,  or  the  substitution  for  the 

retired  pay  list  under  section  1594  R-  actual  date  thereof  of  the  date  to  which 

S.,  section  2897,  post,  and  later,  by  a  the  appointment  related.    Quackenbush 

private  act  of  Congress,  was  transfer-  v.  U.  S.   (1900)  20  Sup.  Ct  530,  533, 

red  to  the  75  per  centum  pay  list  of  re-  177  U.  S.  20,  44  L.  Ed.  654,  affirming 

tired  officers  under  this  section,  he  can-  judgment  (1898)  33  Ct  CL  355. 

IhLrth.f  Lfn,ii!  h.T7h^  iZ  «V^t      «°"  <5<'«'»  not  eotWe  a  retired  navy  of- 
above  that  actually  held  by  him  at  the       ^^^^  ,^  i^«„«-^*„  «„„     "n««™«  «   rr    a 

29,  1906  (34  Stat.  554),  which  authoriz-  Aq  t  v^a  inTO.  rriwL,.«i«L  tt  a 
eB  Buch  advancement  to  certain  officers  f^^  fkn^^i  ^i%7,  {{s  ^.  I 
of  the  navy  who  have  been  retired  on  q^q  qr  Li.  Ed  999 
account  of  wounds  or  disability  incident  '  '  ^^' 
to  the  service.  (1909)  27  Op.  Atty.  Overpayments^— Overpayments  are  a 
Gen.  221.  proper  subject  of  counterclaim,  in  an 
Effect  of  reappolntinent.-The  reap-  action  to  recover  salary  accruing  sub- 
pointment  of  a  naval  commander  who  sequent  to  Jhe  overpayments.  U.S. 
had  been  dismissed  or  suspended  from  T*?^  «^^ir^^T^^  ^P'£o^  '  ^^* 
the  service,  under  Act  Feb.  16,  1897,  ^25  U.  S.  176,  31  L.  Ed.  662. 
suspending  for  his  benefit  only  the  pro-  Cited  without  definite  appiioation, 
visions  as  to  appointments  in  the  navy,  Hannum  v.  U.  S.  (1913)  33  Sup.  Ct 
and  authorizing  the  president  to  appoint  172,  226  U.  S.  436,  57  L.  Ed.  287; 
him,  "late  a  commander  in  the  navy,"  Morse  v.  U.  S.  (1913)  33  Sup.  Ct  624, 
to  the  same  grade  and  rank  as  of  a  cer-  229  U.  S.  208,  57  L.  Ed.  1152;  Brad- 
tain  date,  and  to  place  him  on  the  re-  bury  v.  U.  S.  (1885)  20  Ct  CL  187; 
tired  list  as  of  a  later  date,  but  pro-  Fulmer  v.  U.  S.  (1897)  32  Ct  CL  112. 

(R.  S.  §  1589.  Transferred  to  Chapter  3.) 
This  section  provided  that  certain  officers  retired  as  captains  when  the 
highest  grade  in  the  Navy  was  captain,  who  were,  after  retirement,  promoted 
to  the  grade  of  rear-admiral,  should  be  considered  as  having  been  retired  as 
rear-admirals.  It  is  placed,  with  other  provisions  relating  to  retirement  of 
officers,  under  Chapter  3  of  this  Title,  **Retired  Officers  and  Men  of  the  Navy/' 
ante,  S  2644. 

§  2891.  (R.  S.  §  1590.)     Pay  of  third  assistant  engineers. 

Officers  who  have  been  retired  as  third  assistant  engineers  shall 

continue  to  receive  pay  at  the  rate  of  four  hundred  dollars  a  year. 

Act  March  3,  1859,  c.  76,  §  2,  11  Stat.  407.    Act  Aug.  3,  1861,  c.  42,  §  22, 

12  Stat  290.    Act  July  16,  1862,  c.  183,  §  20,  12  Stat  587.    Act  April  21, 

1864,  c  63,  §  7,  13  Stat.  54.     Act  July  15,  1870,  c.  295,  (  5,  16  Stat.  333. 

The  grades  of  assistant  engineers  ceased  on  the  transfer  of  the  officers  of 

the  Enffineer  Corps,  to  the  line,  by  Act  March  3,  1899,  c  413,  fS  1-7,  ante, 

f§  2476-2482. 

Notes  of  Deoisions 
Superseding  prior  acts.— B.  S.  §§  cers,  whether  of  the  line  or  staff,  super- 
1588,  1590,  1593  (this  compilation,  $§  seded  all  provisions  in  force  at  the 
2890,  2891,  2896),  which  contain  provi-  adoption  of  the  Revised  Statutes  by 
sions  both  of  a  general  and  special  which  that  compensation  was  previous- 
character  prescribing  the  compensa-  ly  regulated,  and  those  sections  there- 
tion  of  retired  naval  officers,  and  em-  after  furnished  the  only  law  upon  the 
brace  within  their  scope  all  such  offi-       subject     (1877)  15  Op.  Atty.  Gen.  317. 

§  2892.  (R.  S.  §  1591.)     Pay  not  increased  by  promotion. 

No  officer,  heretofore  or  hereafter  promoted  upon  the  retired  list, 
shall,  in  consequence  of  such  promotion,  be  entitled  to  any  increase 
of  pay. 

Act  March  2,  1867,  c  174,  §  9,  14  Stat.  517.  Act  July  15,  1870,  c.  295,  ( 
6,  15  Stat  333. 

Promotions  of  officers  on  the  retired  list  were  authorized  by  R.  S.  $f  1460, 
1461.  But  those  sections  were  superseded  by  subsequent  provisions,  that  there- 
after there  should  be  no  promotion  or  increase  of  pay  in  the  retired  list,  made 
by  Act  Aug.  5,  1882,  c.  391,  §  1,  ante,  S  2626. 

Notes  of  Deoisioiui 
Promotions  under  preceding  sections,      and  to  those  promoted  onder  section 
—This    section   is   applicable    alike    to       1460,  as  amended.    (1883)  17  Op.  Atty. 
officers  promoted  under  R.  S.  §  1461,      Gen.  495. 
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§  2893.  (Act  May  13,  1908,  c.  166.)     Pay  of  officers  and  men  on 
retired  list  at  passage  of  act,  to  be  based  on  rates  of  pay  pro- 
vided therein  for  officers  and  men  of  active  list. 
The  pay  of  all  commissioned,  warrant  and  appointed  officers  and 
enlisted  men  of  the  Navy  now  on  the  retired  list  shall  be  based  on 
the  pay,  as  herein  provided  for,   of  commissioned,  warrant  and 
appointed  officers  and  enlisted  men  of  corresponding  rank  and  serv- 
ice on  the  active  list.    (35  Stat.  128.) 

This  was  a  provision  accompanying  preceding  provisions  prescribing  the 
rates  of  pay  of  various  grades  of  oflScers  and  of  enlisted  men  on  the  active  list, 
of  Act  May  13,  1908,  c  166,  cited  above. 

Such  provisions  as  to  pay  of  officers  and  men  on  the  active  list  are  set  forth 
ante,  §S  2814,  2815,  2817,  2820,  2826,  2820.  2831,  2843,  2856,  2870. 

§  2894.  (Act  May  30,  1908,  c.  227,  §  1.)  Pay  of  retired  officers  not 
to  include  additional  pay  for  sea  duty,  etc. ;  pay  of  commodore. 
In  computing  the  pay  of  retired  officers  of  the  Navy,  the  ten  per 
cent  additional  pay  allowed  for  sea  duty  or  for  shore  duty  beyond  the 
continental  limits  of  the  United  States  shall  not  be  included,  and  the 
pay  of  commodore  shall  be  the  same  in  all  respects  as  that  of  rear-ad- 
miral, second  nine.    (35  Stat.  501.) 

This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1908,  cited  above. 

§  2895.  (R.  S.  §  1592.)     Pay  on  active  duty. 

Officers  on  the  retired  list,  when  on  active  duty,  shall  receive  the 
full  pay  of  their  respective  grades. 

Act  June  1,  1860,  c.  67,  S  5,  12  Stat  27.  Act  March  2,  1867,  c.  174,  §  9,  14 
Stat.  617. 

Provisions  for  employment  of  oflScers  on  the  retired  list  on  active  dnty  were 
made  by  R.  S.  §§  1462-1465,  ante,  §§  2652,  2654-2656. 

Notes  of  Decisions 

Repeal  by  subsequent  act— Act  Aug.  Naval    officers    on    the    reserved    or 

3,  1861,  c.  42,  providing  for  the  better  retired  list  are  allowed  the  pay  of  their 

organization  of  the  military  establish-  respective  grades  when  called  into  ac- 

ment,  does  not  repeal  this  act     (1861)  tive  service.     (1861)  10  Op.  Atty.  Gen. 

10  Op.  Atty.  Gen.  107.  107;     (1862)    10  Op.   Atty.   Gen.  832; 

Construction.— The      statute      refers  ^^^2>  ^^  ^P-  ^^^'  ^®^  286. 

only  to  officers  on  the  retired  list  in  Cited    without    definite    application, 

time  of  war,  and  does  not  extend  to  Brown  y.  U.  S.  (1884)  5  Sup.  Ct  648, 

officers  acting  in  time  of  peace.    Acker  652,   113  U.  S.  568,  28  L.  Ed.  1079; 

V.  U.  S.  (1911)  46  Ct  CL  63.  FrankUn  v.  U.  S.  (1893)  29  Ct  CI.  6. 

§  2896.  (R.  S.  §  1593.)     Officers  retired  on  furlough  pay. 

Ofl&cers  placed  on  the  retired  list,  on  furlough  pay,  shall  receive 
only  one-half  of  the  pay  to  which  they  would  have  been  entitled  if 
on  leave  of  absence  on  the  active  list. 

Act  March  3,  1835,  c.  27,  §  1,  4  Stat.  756,  757.  Act  Feb.  28,  1855,  c.  127, 
§  2,  10  Stat  616.  Act  Jan.  16,  1857,  c.  12,  f  1,  11  Stat.  154.  Act  Aug.  3, 
1861,  c  42,  J  23,  12  Stat.  291.    Act  July  28,  1866,  c  312,  §  2,  14  Stet  345. 

Notes  of  Decisions 

Superseding    prior    acts.— R    S.    §§  sonnel  Act  March  3,  1899,  c.  413,  (  13, 

1588,  1590,  1593,  ante,  §§  2890,  2891,  30  Stat  1007,  equalizing  the  pay  and 

and  this  section,  which  contain  provi-  allowances  of  oflScers  of  the  line  of  the 

sions    both    of   a    general   and    special  navy   and   those   of   officers   of   corre- 

character  prescribing  the  compensation  spending  rank  in  the  army,  cannot  be 

of  retired  naval  officers,  and  embrace  held  to  repeal  this  section,  in  view  of 

within    their    scope    all    such    officers,  sections  8,  9,  11,  of  the  Navy  Person- 

whether  of  the  line  or  staff,  superseded  nel   Act,   retaining  and  adding   to   the 

all  provisions  in  force  at  the  adoption  standards  of  retirement  fixed  for  naval 

of  the  Revised  Statutes  by  which  that  officers,  which  differ  from  those  fixed 

compensation  was  previously  regulated,  for  the  army.    Hannum  v.  U.  S.  (1913) 

and  those  sections  thereafter  furnished  33  Sup.  Ct  172,  226  U.  S.  436,  57  L. 

the  only  law  upon  the  subject     (1877)  Ed.  287. 

15  Op.  Atty.  Gen.  317.  Construction  and  appllcatlon.-It  be- 

Effeot    of   navy    personnel    aot.»The  ing  incumbent  on  an  officer  whose  case 

asfiiiaulative   provisions   of  Navy   Per-  comes  before  a  retiring  board  to  show, 
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in  order  to  secure  a  report  that  win 
place  him  on  the  retired  list  rather  than 
on  the  retired  list  with  furlough  pay, 
that  his  incapacity  was  the  result  of 
some  incident  of  the  service,  the  report 
of  the  board  that  there  was  no  evi- 
dence to  support  such  a  finding  is  in 
effect  a  report  that  the  incapacity  was 
not  the  result  of  an  incident  of  the 
service,  and  justifies  an  order  retiring 
the  officer  on  furlough  pay.  Brown  v. 
U.  S.  (1884)  5  Sup.  Ct.  648,  661.  113 
U.  S.  568,  28  L.  Ed.  1079. 

The  statutes  enact  that  a  naval  offi- 
cer retired  on  "retired  pay"  shall  be 
paid  according  to  the  provisions  of 
section  1588,  R.  S.,  section  2890,  ante, 
and  an  officer  retired  on  ''furlough 
pay"  according  to  the  provisions  of 
this  section;  the  one  three-fourths  of 
"sea  pay,"  and  the  other  one-half  of 
**leave  of  absence  pay."  Magaw  v.  U. 
S.  (1880)  16  Ct  CI.  8. 

This  section  and  R.  S.  (  1590,  ante,  § 
2891,  are  exceptions  to  the  broad  rule 
laid  down  in  R.  S.  §  1588,  ante,  §  2890, 
that  the  unenumerated  retired  officers 
shall  receive  half  pay.    Id. 

Officers  on  the  retired  list  are  not  en- 


titled to  longevity  pay.  Brown  v.  U.  S. 
(1883)  18  Ct  OL  545. 

Construction  of  Act  Feb.  28,  1855,  c 
127,  in  respect  of  the  pay  of  officers  of 
the  navy  promoted  into  vacancies  occa- 
sioned by  the  retirement  of  their  senior 
officers  under  that  act  (1856)  7  Op. 
Atty.  Gen.  640. 

In  September,  1871,  R.,  a  paymaster 
in  the  navy,  was  retired  on  furlough 
pay,  and  was  thereupon  allowed  one- 
half  of  the  highest  pay  of  his  grade. 
In  May,  1876,  he  was  transferred  under 
R.  S.  §  1594,  post,  f  2897,  from  the 
furlough  to  the  retired  pay  list  Held 
that  after  the  Revised  Statutes  took 
effect,  R.  was  entitled  to  receive  only 
the  pay  provided  by  this  section,  and 
remained  so  entitled  until  the  date  of 
his  transfer,  when  he  became  entitled 
to  receive  the  pay  provided  by  section 
1588  (ante,  $  2890).  (1877)  15  Op. 
Atty.  Gen.  317. 

This  section  does  not  apply  to  the 
marine  corps.  (1878)  15  Op.  Atty.  Gen. 
443. 

Cited  without  definite  appileation, 
Franklin  v.  U.  S.  (1893)  29  Ct  CI.  6. 


§  2897.  (R.  S.  §  1594.)     Transfer  from  furlough  to  retired  pay. 

The  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
may  transfer  any  officer  on  the  retired  list  from  the  furlough  to  the 
retired-pay  list. 

Act  Jan.  16,  1857,  c  12,  §  3,  11  Stat  154.    Act  July  16,  1862,  c.  183,  §  20. 
12  Stat  587. 

Notes  of  Deoisions 


Repeal  of  previous  acts.— Act  July 
16.  1862,  c.  183,  I  20,  fixing  the  pay  of 
retired  naval  officers,  does  not  repeal 
the  previous  laws  authorizing  promotion 
on  the  retired  list  (1867)  12  Op.  Atty. 
(Jen.  138. 

Transfer  to  retired  pay  iist.^— It  heing 
incumbent  on  an  officer  whose  case 
comes  before  a  retiring  board  to  show, 
in  order  to  secure  a  report  that  will 
place  him  on  the  retired  list,  rather 
than  on  the  retired  list  with  furlough 
pay,  that  his  incapacity  was  the  re- 
sult of  some  incident  of  the  service, 
the  report  of  the  board  that  there  was 
no  evidence  to  support  such  a  finding  is 
in  effect  a  report  that  the  incapacity 
was  not  the  result  of  an  incident  of  the 
service,  and  justifies  an  order  retiring 
the  officer  on  furlough  pay.  Brown  v. 
U.  S.  (1884)  5  Sup.  Gt  648,  651,  113 
U.  S.  5G8,  28  L.  Ed.  1079. 

Where  an  officer  was  retired  on  fur- 
lough pay  pursuant  to  the  report  of  a 
retiring  board  for  incapacity  not  orig- 
inating in  the  line  of  duty,  his  subse- 
quent transfer  from  the  furlough  to  the 
retired  pay  list  was  not  a  reversal  of 
the  finding  of  the  retiring  board  that 
his  incapacity  did  not  originate  in  the 
line  of  his  duty,- and  hence  he  was  not 
entitled  to  three-quarters  to  be  paid 
under  R.  S.  §  1588,  ante,  §  2890.  al- 
lowing such  pay  to  naval  officers  retired 
on  account  of  incapacity  originating  in 

(4200) 


the  line  of  duty.  Potts  v.  U.  S.  (1888) 
8  Sup.  Ct  830,  831,  125  U.  S.  173,  31 
L.  Ed.  G61. 

The  President  may  antedate  the 
transfer,  so  as  to  make  it  relate  back 
to  the  date  of  the  officer's  retirement 
U.  S.  V.  Burchard  (1888)  8  Sup.  Ct 
832,  833,  125  U.  S.  176,  31  L.  Ed.  662. 

Where  a  naval  officer  is  transferred 
from  the  furlough  list  to  the  retired 
pay  list,  the  causes  for  his  retirement 
determine  the  rate  of  pay  to  which  he 
is  entitled.  An  officer  retired  on  fur- 
lough pay  from  causes  not  incident  to 
the  service  cannot,  by  the  action  of  the 
executive,  be  transferred  to  the  75  per 
centum  retired  pay  list  provided  for 
by  the  last-mentioned  section.  (1878) 
16  Op.  Atty.  Gen.  22. 

An  officer  retired  on  furlough  pay 
cannot  be  transferred  on  the  retired 
pay  list  under  this  section,  with  in- 
crease of  pay;  such  increase  being  for- 
bidden by  Act  Aug.  5,  1882  (22  Stat 
2S0).     (1885)  18  Op.  Atty.  Gen.  96. 

Nor  can  an  officer  be  simultaneously 
retired  on  furlough  pay,  and  transferred 
to  the  retired  pay  list,  so  as  to  give 
him  the  pay  of  the  latter.    Id. 

Where  an  officer  of  the  navy  was  re- 
tired for  incapacity  not  originating  in 
the  line  of  duty,  and  upon  a  full  re- 
view of  the  facts  the  Secretary  of  the 
Navy  found  that  the  causes  of  his  in- 
capacity were  incident  to  the  service, 
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and  he  waa  accordingly  transferred  by  at  the   time  of  his  retirement,  under 

the  President,  and  later,  by  a  private  Act  June  29,  1906  (34  Stat.  554),  which 

act  of  Congress,  was  transferred  to  the  authorizes   such   advancement   to    cer- 

75  per  centum  pay  list  of  retired  of-  tain  officers  of  the  navy  who  have  been 

ficers,  he  cannot  thereafter  be  placed  retired  on  account  of  wounds  or  dis- 

on  the  retired  list,  with  the  retired  pay  ability  incident  to  the  service.     (1909) 

of  one  grade  above  actually  held  by  him  27  Op.  Atty.  Gen.  221. 

§  2898.  (R.  S.  §  1595.)     Rations. 

Rations  shall  not  be  allowed  to  officers  on  the  retired  list. 
Act  July  16,  1862,  c  183,  §  20,  12  Stat,  587. 

§  2899.  (Act  June  10,  1896,  c.  399.)     No  payment  to  be  made  to 
officer  in  Navy  or  Marine  Corps,  on  active  or  retired  list,  em- 
ployed by  person  or  company  furnishing  naval  supplies  or  war 
material. 
Hereafter  no  payment  shall  be  made  from  appropriations  made 
by  Congress  to  any  officer  in  the  Navy  or  Marine  Corps  on  the 
active  or  retired  list  while  such  officer  is  employed,  after  June  thirti- 
eth, eighteen  hundred  and  ninety-seven,^  by  any  person  or  company 
furnishing  naval  supplies  or  war  material  to  the  Government;  and 
such  employment  is  hereby  made  unlawful  after  said  date.     (29 
Stat.  361.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  the  Navy  in  the 
naval  appropriation  act  for  the  fiscal  year  1807,  cited  above. 

Notes  of  Deoisionfl 

Employment    of   naval   ofnoer8.F— The  naval  supplies  or  war  material  to  the 

employment  of  any  oflScer  in  the  navy  government  is  prohibited   by   this  act. 

or  marine  corps  on  the  active  or  retired  (1911)  29  Op.  Atty.  Gen.  45. 
list  by  any  person  or  company  furnishing 

§  2900.  (Act  May  13,  1908,  c.  166.)  Navy  bands  or  members  there- 
of not  to  compete  with  civilian  musicians. 
Navy  bands  or  members  thereof,  other  than  the  United  States  Naval 
Academy  band  at  Annapolis,  Maryland,  shall  not  receive  remuneration 
for  furnishing  music  outside  the  limits  of  military  posts,  when  the  fur- 
nishing of  such  music  places  them  in  competition  with  local  civilian 
musicians.    (35  Stat.  153.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1909, 
cited  above. 

Notes  of  Deoisionif 

Construction.— This  section  does  not 
apply  to  the  Marine  Band.  (1908)  27 
Op.  Atty.  Gen.  90. 

§  2900a.  (Act  Aug.  29,  1916,  c.  417.)     Absence  from  duty  on  ac- 
count of  sickness  resulting  from  intemperance  or  other  miscon- 
duct. 
Hereafter  no  officer  or  enlisted  man  in  the  Navy  or  Marine  Corps 
in  active  service  who  shall  be  absent  from  duty  on  account  of  sick- 
ness or  disease  resulting  from  his  own  intemperate  use  of  drugs  or 
alcoholic  liquors,  or  other  misconduct,  shall  receive  pay  for  the  pe- 
riod of  such  absence,  the  time  so  absent  and  the  cause  thereof  to 
be  ascertained  under  such  procedure  and  regulations  as  may  be 
prescribed  by  the  Secretary  of  the  Navy :    Provided,  That  an  enlist- 
ment shall  not  be  regarded  as  complete  until  the  enlisted  man  shall 
have  made  good  any  time  in  excess  of  one  day  lost  on  account  of 
sickness  or  disease  resulting  from  his  own  intemperate  use  of  drugs 
or  alcoholic  liquors,  or  other  misconduct.    (39  Stat.) 
From  naval  appropriation  act,  cited  above. 
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CHAPTER  EIGHT  A 
The  Naval  Reserve  Force 


see. 

2900%a.  Naval  Reserve  Force. 

(1)  Establishment;    classes. 

(2)  Force    to   be   composed 

of  citizens  enrolled 
under  regulations  pre- 
scribed by  Secretary 
of  the  Navy;  citizens 
of  insular  possessions. 

(3)  Regulations    by    Secre- 

tary of  Navy. 

(4)  Ordering     into     active 

service. 

(5)  Ratings,      grades'     and 

ranks;  deck  or  engi- 
neering duties. 

(6)  Commissioned      grades; 

warrant  grades;  re- 
tainer pay,  allowanc- 
es, etc. 

(7)  Termof  enrollment;  dis- 

charge. 

(8)  Oath  of  allegiance. 

(9)  Provisional  grade,  rank 

or  rating;  appoint- 
ment to  active  service. 

(10)  Confirmation    in    provi- 

sional grade,  rank  or 
rating. 

(11)  Officers;       appointment 

and  promotion ;  ex- 
amination. 

(12)  Retainer  pay  ih  provi- 

sional rank. 

(13)  Retainer   pay    while   in 

active  service. 

(14)  Reports    as    to    move- 

ments and  occupations. 

(15)  Increase  of  pay  on  re- 

enrollment;  retire- 
ment. 

(16)  Mode  of  payment 

(17)  Employment     in     other 

branches  of  public 
service. 

(18)  Subjection     to     regula- 

tions for  government 
of  Navy;  badges  and 
buttons;  penalty  for 
unauthorized  wearing 
of  insignia. 

(19)  Pay     when     in     active 

service;  pay  when  not 
actively  engaged. 

(20)  Obligation    to    perform 

active  service  in  time 
of  war. 

(21)  Uniform  gratuity  on  re- 

porting for  training. 

(22)  Uniform  gratuity  on  re- 

porting for  service  in 
time  of  war. 

(23)  Preference    in   shipping 

officers  and  men  for 
service  on  board  aux- 
iliary vessels. 
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(24)  Transfer  from  one  class 

to  another. 

(25)  Flag  or  pennant  on  pri- 

vate vessels. 

(26)  Schools  or  camps  of  in- 

struction ;  regulations 
and  course  of  train- 
ing; certificates  of 
qualification. 

(27)  RepeaL 
2900%b.  Fleet  Naval  Reserve. 

(1)  Eligibility  for   member- 

ship in  reserve. 

(2)  Transfer      of      enlisted 

men  to  Fleet  Naval 
Reserve;  voluntary 
applications. 

(3)  Assignment  of  members 

to  active  duty  for 
training;  retainer  pay; 
term  of  service. 

(4)  Rate  of  pay;    computa- 

tion of  years  of  serv- 
ice; retainer  pay  of 
officers. 
(6)  Re-enrollment  in  re- 
serve; retainer  pay; 
re-enlistment  in  regu- 
lar naval  service;  gra- 
tuity and  additional 
pay. 

(6)  Increase  of  retainer  pay 

according  to  length  of 
service ;  special  pay 
for  extraordinary  her- 
oism. 

(7)  Forfeiture  of  pay. 

(8)  Warrants     or     commis- 

sions as  boatswain, 
gunner,  etc.;  retainer 
pay  of  members  not 
warranted. 

(9)  Men  transferred  to  re- 

serve to  be  governed 
by  regulations  of  Na- 
vy; placing  on  retired 
list;  pay;  uniforms. 
(10)  Calling  into  active  serv- 
ice; pay  and  allow- 
ances. 
2900%c.  Naval  Reserve. 

(1)  Eligibility  for  member- 

ship in  reserve;  offi- 
cers. 

(2)  Minimum  active  service. 

(3)  Minimum  active  service 

during  such  term  of 
enrollment. 

(4)  Retainer  pay  after  con- 

firmation. 
2900%d.  Naval  Auxiliary  Reserve. 

(1)  Eligibility    of    member- 

ship in  reserve. 

(2)  Active  service. 
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Sec.  Sea 

2900%d.  Naval     Auxiliary     Reserve—  ment  of  owners  or  op- 

Confd,  erators  of  yachts  and 

(3)  Secretary  of  Navy  em-  motorboats;  contracts. 

powered  to  prescribe  (3)  Active  service   required 

requirements  for  con-  for  confirmation, 

firmation.  (4)  Annual  retainer  pay* 

(4)  Authority  of  oflacers.  2900%f.  Volunteer  Naval  Reserve. 

(6)  Retainer  pay  after  con-  (1)  Eligibility   for  member- 

firmation.  ship  in  reserve. 

2900%e.  Naval  Coast  Defense  Reserve.  2900%g.  Naval  Reserve  Plying  Corps. 

(1)  Eligibility  for  member-  (1)  Reserve,    how    compos- 

ship  in  reserve.  ed;    amount  of  active 

(2)  Enrollment  for  particu-  service  required;    re- 

lar    service;     enroll-  tainer  pay. 

§  2900V2a.  (Act  Aug.  29, 1916,  c.  417.)     Naval  Reserve  Force.     (1) 
Establishment ;   classes. 

There  is  hereby  established,  under  the  Department  of  the  Navy, 
a  Naval  Reserve  Force,  to  consist  of  six  classes,  designated  as  fol- 
lows and  as  hereinafter  described : 

First.  The  Fleet  Naval  Reserve. 

Second.  The  Naval  Reserve. 

Third.  The  Naval  Auxiliary  Reserve. 

Fourth.  The  Naval  Coast  Defense  Reserve. 

Fifth.  The  Volunteer  Naval  Reserve. 

Sixth.  Naval  Reserve  Flying  Corps.    (39  Stat.) 
From  naval  appropriation  act,  cited  above. 

This  act  supersedes  a  provision  of  the  appropriation  act  for  the  fiscal  year 
1916,  Act  March  3,  1915,  c.  130,  38  Stat  940,  941,  creating  a  Naval  Reserve, 
which  act  reads  as  follows: 

**There  is  hereby  established  a  United  States  naval  reserve,  which  shall 
consist  of  citizens  of  the  United  States  who  have  been  or  may  be  entitled 
to  be  honorably  discharged  from  the  Navy  after  not  less  than  one  four-year 
term  of  enlistment  or  after  a  term  of  enlistment  during  minority.  The  naval 
reserve  shall  be  organized  under  the  Bureau  of  Navigation  and  shall  be  gov- 
erned by  the  Articles  for  the  Government  of  the  Navy  and  by  the  Naval  Reg- 
ulations and  Instructions.  Whenever  actively  employed  with  the  Navy,  or 
whenever  employed  in  authorized  travel  to  and  from  prescribed  active  duty 
with  the  Navy,  its  members  shall  be  employed  as  members  of  the  naval  re- 
serve and  shall  while  so  employed  be  held  and  considered  to  be  in  all  respects 
in  the  same  status  as  enlisted  men  of  the  Navy  on  active  duty,  except  that 
they  shall  not  be  advanced  in  rating  in  time  of  peace.  When  not  actively 
employed  with  the  Navy,  members  of  the  naval  reserve  shall  not  be  entitled 
to  any  pay,  bounty,  gratuity,  or  pension  except  the  pay  expressly  provided 
for  members  of  the  naval  reserve  by  the  provisions  of  this  Act,  nor  shall 
they  be  entitled  to  retirement  by  reason  of  such  service  in  the  naval  reserve. 
^^Enlistments  in  the  naval  reserve  shall  be  made  in  the  rating  in  which  last 
honorably  discharged  from  the  Navy  for  a  period  of  four  years  unless  sooner 
discharged  by  competent  authority.  No  man  shall  be  first  enlisted  in  the 
naval  reserve  after  eight  years  from  the  date  of  his  last  discharge  from  the 
Navy  nor  unless  he  be  found  to  be  physically  fit  to  perform  the  duties  of  the 
rating  in  which  last  discharged,  nor  shall  nny  man  whose  last  service  in  the 
Navy  was  terminated  by  any  means  other  than  by  an  honorable  discharge  be 
eligible  for  enlistment  in  the  naval  reserve.  Reenlistments  in  the  naval  re- 
serve shall  be  made  under  such  regulations  as  may  be  prescribed  by  the  Sec- 
retary of  the  Navy. 

'^Enlistments  in  the  naval  reserve  shall  be  made  in  two  classes.  Glass  one 
shall  consist  of  those  men  who  enlist  in  the  naval  reserve  within  four  months 
from  the  date  of  their  last  honorable  discharge  from  the  Navy.  Class  two 
shall  consist  of  those  men  who  enlist  in  the  naval  reserve  after  four  months 
and  within  eight  years  from  the  date  of  their  last  honorable  discharge  from 
the  Navy. 

**In  addition  to  the  enlistments  in  the  naval  reserve  above  provided,  the 
Secretary  of  the  Navy  is  authorized  to  transfer  to  the  naval  reserve  at  the 
expiration  of  an  enlistment  any  enlisted  man  of  the  Navy  who  may,  after 
two  years  from  the  date  of  approval  of  this  Act,  complete  service  in  the 
Navy  of  sixteen,  or  twenty  or  more  years  and  be  entitled  at  the  expiration 
of  his  enlistment  to  an  honorable  discharge.  Such  transfers  shall  only  be 
made  upon  voluntary  application  and  in  the  rating  in  which  then  serving,  and 
the  men  so  transferred  shall  be  continued  in  the  naval  reserve  until  dis- 
charged by  competent  authority. 
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**Membcr8  of  the  naval  reserve  of  class  one  and  men  transferred  to  the 
naval  reserve  shall  be  required  to  keep  on  hand  such  part  of  the  uniform 
clothing  outfit  as  may  be  prescribed  by  the  Secretary  of  the  Navy,  and  all 
members  of  the  navnl  reserve  shall  be  issued  a  distinctive  badge  or  button 
which  may  be  worn  with  civilian  dress. 

"Members  of  class  one  who  have  served  less  than  eight  years  in  the  Navy 
shall  be  paid  at  the  rate  of  $30  per  annum,  and  those  who  have  served  eight 
or  more  years  and  less  than  twelve  years  in  the  Navy  shall  be  paid  at  the 
rate  of  $60  per  annum  and  those  who  have  served  twelve  or  more  years  in 
the  Navy,  $100  per  annum.  All  members  of  the  naval  reserve  of  class  two 
shall  be  paid  at  the  rate  of  $12  per  annum,  and  when  first  called  into  active 
service  on  board  a  vessel  of  the  Navy  shall  receive  an  allowance  for  an 
outfit  of  clothing  not  exceeding  $30  in  value,  to  be  expended  under  regulations 
prescribed  by  the  Secretary  of  the  Navy, 

"Members  of  the  naval  reserve  who  have,  when  transferred  to  the  naval 
reserve,  completed  service  in  the  Navy  of  sixteen,  or  twenty  or  more  years 
shall  be  paid  at  the  rate  of  one-third,  and  one-half,  respectively,  of  the  base 
pay,  plus  permanent  additions  thereto,  which  they  were  receiving  at  the 
close  of  their  last  service  in  the  Navy. 

"Members  of  the  naval  reserve  may,  in  time  of  peace,  be  required  to  per- 
form not  less  than  one  month's  active  service  on  board  a  vessel  of  the  Navy, 
during  each  year  of  service  in  the  naval  reserve,  and  such  active  service  shall 
not  exceed  two  months  in  any  one  year:  Provided,  That  the  aforesaid  active 
service  with  the  Navy  may  be  required  at  any  time  after  entrance  In  the 
naval  reserve.  In  time  of  war  they  may  be  required  to  perform  active  serv- 
ice with  the  Navy  throughout  the  war,  not  to  exceed  the  term  of  enlistment 
in  the  case  of  those  enlisted  in  the  naval  reserve.  Any  pay  which  may  be  due 
any  member  of  the  naval  reserve  shall  be  forfeited  when  so  ordered  by  the 
Secretary  of  the  Navy  upon  the  failure,  under  such  conditions  as  may  be  pre- 
scribed by  the  Secretary  of  the  Navy  of  such  man  to  report  for  muster  and 
inspection. 

"Those  members  of  the  naval  reserve  of  class  one,  and  those  members  who 
have  been  transferred  to  the  naval  reserve,  who  re-enlist  in  the  Navy  within 
four  months  from  the  date  of  their  discharge  from  the  naval  reserve,  shall 
not  be  entitled  to  a  gratuity  of  four  months'  pay,  but  their  re-enlistment  in 
the  Navy  shall  be  held  and  considered  to  have  been  made  within  four  months 
from  the  date  of  discharge  from  the  Navy  for  the  purpose  of  continuous- 
service  pay.  The  period  of  time  during  which  members  of  the  naval  reserve 
were  actively  employed  with  the  Navy  while  enlisted  in  the  naval  reserve 
shall,  for  the  purposes  of  retirement,  be  counted  as  active  service  in  the 
Navy  in  the  case  of  those  who  re- enlist  in  the  Navy  after  service  in  the  naval 
reserve. 

(2)  Force  to  be  composed  of  citizens  enrolled  under  regulations 
prescribed  by  Secretary  of  the  Navy;  citizens  of  insular  pos- 
sessions. 

The  Naval  Reserve  Force  shall  be  composed  of  citizens  of  the 
United  States  who,  by  enrolling  under  regulations  prescribed  by  the 
Secretary  of  the  Navy  or  by  transfer  thereto  as  in  this  Act  provid- 
ed, obligate  themselves  to  serve  in  the  Navy  in  time  of  war  or  dur- 
ing the  existence  of  a  national  emergency,  declared  by  the  Presi- 
dent: Provided,  That  citizens  of  the  insular  possessions  of  the 
United  States  may  enroll  in  the  Naval  Auxiliary  Reserve.  (39 
Stat.) 

(3)  Regulations  by  Secretary  of  Navy. 

The  Secretary  of  the  Navy  shall  make  all  necessary  and  proper 
regulations  not  inconsistent  with  law  for  the  administration  of  the 
provisions  of  this  Act  which  relate  to  the  Naval  Reserve  Force. 
(39  Stat.) 

(4)  Ordering  into  active  service. 

Members  of  the  Naval  Reserve  Force  may  be  ordered  into  active 
service  in  the  Navy  by  the  President  in  time  of  war  or  when,  in  his 
opinion,  a  national  emergency  exists.    (39  Stat.) 

(5)  Ratings,  grades  and  ranks ;  deck  or  engineering  duties. 

There  shall  be  allowed  in  the  Naval  Reserve  Force  the  various 
ratings,  grades,  and  ranks,  not  above  the  rank  of  lieutenant  com- 
mander, corresponding  to  those  in  the  Navy.  Officers  of  the  line 
may  be  appointed  for  deck  or  engineering  duties,  as  they  may  elect. 
(39  Stat.) 
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(6)  Commissioned  grades;    warrant  grades;   retainer  pay,  allow- 
ances, etc. 

Members  of  the  Naval  Reserve  Force  appointed  to  commissioned 
grades  shall  be  commissioned  by  the  President  alone,  and  members 
of  such  force  appointed  to  warrant  grades  shall  be  warranted  by 
the  Secretary  of  the  Navy:  Provided,  That  officers  so  warranted 
or  commissioned  shall  not  be  deprived  of  the  retainer  pay,  allow- 
ances, or  gratuities  to  which  they  would  otherwise  be  entitled. 
Officers  of  the  Naval  Reserve  Force  shall  rank  with  but  after  offi- 
cers of  corresponding  rank  in  the  Navy.    (39  Stat.) 

(7)  Term  of  enrollment;  discharge. 

Enrollment  and  reenrollment  shall  be  for  terms  of  four  years,  but 
members  shall  in  time  of  peace,  when  no  national  emergency  exists, 
be  discharged  upon  their  own  request  upon  reimbursing  the  Gov- 
ernment for  anjr  clothing  gratuity  that  may  have  been  furnished 
them  during  their  current  enrollment.     (39  Stat.) 

(8)  Oath  of  allegiance. 

Persons  enrolling  shall  be  required  to  take  the  oath  of  allegiance 
to  the  United  States.    (39  Stat.) 

(9)  Provisional  grade,  rank  or  rating ;  appointment  to  active  serv- 
ice. 

When  first  enrolled  members  of  the  Naval  Reserve  Force,  except 
those  in  the  Fleet  Naval  Reserve,  shall  be  given  a  provisional  grade, 
rank  or  rating  in  accordance  with  their  qualifications  determined  by 
examination.  They  may  thereafter,  upon  application,  be  assigned 
to  active  service  in  the  Navy  for  such  periods  of  instruction  and 
training  as  may  enable  them  to  qualify  for  and  be  confirmed  in  such 
grade,  rank  or  rating.     (39  Stat.) 

(10)  Confirmation  in  provisional  grade,  rank  or  rating. 

No  member  shall  be  confirmed  in  his  provisional  grade,  rank  or 
rating  until  he  shall  have  performed  the  minimum  amount  of  active 
service  required  for  the  class  in  which  he  is  enrolled,  nor  until  he 
has  duly  qualified  by  examination  for  such  rank  or  rating  under 
regulations  prescribed  by  the  Secretary  of  the  Navy.     (39  Stat.) 

(11)  Officers;   appointment  and  promotion ;   examination. 

No  person  shall  be  appointed  or  commissioned  as  an  officer  in  any 
rank  in  any  class  of  the  Naval  Reserve  Force,  or  promoted  to  a 
higher  rank  therein,  unless  he  shall  have  been  examined  and  recom-  ' 

mended  for  such  appointment,  commission,  or  promotion  by  a  board 
of  three  naval  officers  not  below  the  rank  of  lieutenant  commander, 
nor  until  he  shall  have  been  found  physically  qualified  by  a  board 
of  medical  officers  to  perform  the  duties  required  in  time  of  war, 
except  that  former  officers  and  midshipmen  of  the  Navy,  who  shall 
have  left  the  service  under  honorable  conditions  and  who  shall  have 
enrolled  in  the  Naval  Reserve  Force,  may  be  appointed  in  the  grade 
and  rank  last  held  by  them  without  examination  other  than  the 
physical  examination  above  prescribed.    (39  Stat.) 

(12^  Retainer  pay  in  provisional  rank. 

The  retainer  pay  of  all  members  of  the  Naval  Reserve  Force,  ex- 
cept the  Volunteer  Naval  Reserve,  while  enrolled  in  a  provisional 
rank  or  rating,  and  until  such  time  as  they  shall  have  been  con- 
firmed in  such  rank  or  rating,  shall  be  $12  per  annum.  Thereafter, 
the  retainer  pay  shall  be  that  prescribed  for  members  in  the  various 
classes.    (39  Stat.) 

(13)  Retainer  pay  while  in  active  service. 

Retainer  pay  shall  be  in  addition  to  any  pay  to  which  a  member 
may  be  entitled  by  reason  of  active  service.    (39  Stat.) 
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(14)  Reports  as  to  movements  and  occupations. 

Retainer  pay  shall  only  be  paid  to  members  of  the  Naval  Reserve 
Force  upon  their  making  such  reports  concerning  their  movements 
and  occupations  as  may  be  required  by  the  Secretary  of  the  Navy. 
(39  Stat.) 

(15)  Increase  of  pay  on  re-enrollment;   retirement. 

Members  of  the  Naval  Reserve  Force  who  reenroll  for  a  term  of 
four  years  within  four  months  from  the  date  of  the  termination  of 
their  last  term  of  enrollment,  and  who  shall  have  performed  the 
minimum  amount  of  active  service  required  during  the  preceding 
term  of  enrollment,  shall,  for  each  such  reenrollment,  receive  an 
increase  of  twenty-five  per  centum  of  their  base  retainer  pay :  Pro- 
vided, That  enrolled  members  who  shall  have  completed  twenty 
years  of  service  in  the  Naval  Reserve  Force,  and  who  shall  have 
performed  the  minimum  amount  of  active  service  required  in  their 
class  for  maintaining  efficiency  during  each  term  of  enrollment, 
shall,  upon  their  own  application,  be  retired  with  the  rank  or  rating 
held  by  them  at  the  time,  and  shall  receive  in  lieu  of  any  pay,  a 
cash  gratuity  equal  to  the  total  amount  of  their  retainer  pay  during 
the  last  term  of  their  enrollment.    (39  Stat.) 

(16)  Mode  of  pa}anent. 

Retainer  pay  shall  be  paid  annually  or  at  shorter  intervals,  as  the 
Secretary  of  the  Navy,  in  his  discretion,  may  direct.     (39  Stat.) 

(17)  Employment  in  other  branches  of  public  service. 

No  existing  law  shall  be  construed  to  prevent  any  member  of  the 
Naval  Reserve  Force  from  accepting  employment  in  any  branch  of 
the  public  service,  except  as  an  officer  or  enlisted  man  in  any  branch 
of  the  military  service  of  the  United  States  or  any  State  thereof, 
nor  from  receiving  the  pay  and  allowances  incident  to  such  employ- 
ment in  addition  to  his  retainer  pay.    (39  Stat.) 

(18)  Subjection  to  regulations  for  government  of  Navy;  badges  and 
buttons ;  penalty  for  imauthorized  wearing  of  insignia. 

Enrolled  members  of  the  Naval  Reserve  ForCe  shall  be  subject  to 
the  laws,  regulations,  and  orders  for  the  government  of  the  Regular 
Navy  only  during  such  time  as  they  may  by  law  be  required  to 
serve  in  the  Navy,  in  accordance  with  their  obligations,  and  when 
on  active  service  at  their  own  request  as  herein  provided,  and  when 
employed  in  authorized  travel  to  and  from  such  active  service  in 
the  Navy.  Members  of  the  Naval  Reserve  Force  shall  be  issued  a 
distinctive  badge  or  button  which  may  be  worn  with  civilian  dress, 
and  whoever,  not  being  a  member  of  the  Naval  Reserve  Force  of 
the  United  States  and  not  entitled  under  the  law  to  wear  the  same, 
willfully  wears  or  uses  the  badge  or  button  or  who  uses  or  wears 
the  same  to  obtain  aid  or  assistance  thereby,  shall  be  punished  by  a 
fine  of  not  more  than  $20  or  by  imprisonment  for  not  more  than 
thirty  days  or  by  both  such  fine  and  imprisonment.     (39  Stat.) 

(19)  Pay  when  in  active  service;  pay  when  not  actively  engaged. 
All  members  of  the  Naval  Reserve  Force  shall,  when  actively 

employed  as  set  forth  in  this  Act,  be  entitled  to  the  same  pay,  al- 
lowances, gratuities,  and  other  emoluments  as  officers  and  enlisted 
men  of  the  naval  service  on  active  duty  of  corresponding  rank  or 
rating  and  of  the  same  length  of  service.  When  not  actively  em- 
ployed in  the  Navy,  members -of  the  Naval  Reserve  Force  shall  not 
be  entitled  to  any  pay,  bounty,  gratuity,  or  pension  except  as  ex- 
pressly provided  for  members  of  the  Naval  Reserve  Force  by  the 
provisions  of  this  Act.    (39  Stat.) 
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(20^  Obligation  to  perform  active  service  in  time  of  war. 

Enrolled  members  of  the  Naval  Reserve  Force  may,  in  time  of 
war  or  national  emergency,  be  required  to  perform  active  service  in 
the  Navy  throughout  the  war  or  until  the  national  emergency  ceas- 
es to  exist.    (39  Stat.) 

(21)  Uniform  gratuity  on  reporting  for  training. 

Members  of  the  Naval  Reserve  Force  shall,  upon  first  reporting 
for  active  service  for  training  during  each  period  of  enrollment,  be 
credited  with  a  uniform  gratuity  of  $50  for  officers  and  of  $30  for 
men.    (39  Stat.) 

(22)  Uniform  gratuity  on  reporting  for  service  in  tirne  of  war. 
Upon  reporting  for  active  service  in  time  of  war  or  national  emer- 
gency the  uniform  gratuity  shall  be  $150  for  officers  and  $60  for 
men,  or  the  difference  between  these  amounts  and  any  amounts  that 
may  have  been  credited  as  a  uniform  gratuity  during  the  current 
enrollment:  Provided,  That  should  any  member  of  the  Naval  Re- 
serve Force  sever  his  connection  with  the  service  without  compul- 
sion on  part  of  the  Government  before  the  expiration  of  his  term  of  • 
enrollment,  the  amount  so  'credited  shall  be  deducted  frpm  any 
money  that  may  be  or  may  become  due  him.      (39  Stat.) 

(23)  Preference  in  shipping  officers  and  men  for  service  on  board 
auxiliary  vessels.. 

Hereafter,  in  shipping  officers  and  men  for  service  on  board  Unit- 
ed States  auxiliary  vessels,  preference  shall  be  given  to  members  of 
the  Naval  Reserve  Force,  and,  after  two  years  from  the  date  of  ap- 
proval of  this  Act,  no  person  shall  be  shipped  for  such  service  who 
is  not  a  member  of  the  Naval  Reserve  Force  herein  provided.  (39 
Stat.) 

(24)  Transfer  from  one  class  to  another. 

Members  of  the  Naval  Reserve  Force  may,  upon  application,  be 
transferred  from  one  class  to  another  class  for  which  qualified  un- 
der the  provisions  of  this  Act;  and  may  in  time  of  war  volunteer 
for  and  be  assigned  to  duties  prescribed  for  any  class  which  they 
may  be  deemed  competent  to  perform.     (39  Stat.) 

(25)  Flag  or  pennant  on  private  vessels. 

The  Secretary  of  the  Navy  shall  prescribe  a  suitable  flag,  or  pen- 
nant, that  may  be  flown  as  an  insignia  on  private  vessels  or  vessels 
of  the  merchant  service  commanded  by  officers  of  the  Naval  Re- 
serve Force:  Provided,  That  it  shall  not  be  flown  in  lieu  of  the 
National  ensign.     (39  Stat.) 

(26)  Schools  or  camps  of  instruction;   regulations  and  course  of 
training;   certificates  of  qualification. 

The  Secretary  of  the  Navy  is  hereby  authorized  to  establish 
schools  or  camps  of  instruction  at  such  times  and  in  such  localities 
as  he  may  deem  advisable  for  the  purpose  of  instructing  members 
and  applicants  for  membership  in  the  Naval  Reserve  Force.  No 
applicant  shall  be  accepted  for  instruction  unless  he  agrees  to  abide 
by  the  regulations  of  the  school  and  pursue  the  course  prescribed 
by  the  Secretary  of  the  Navy.  Persons  who  satisfactorily  complete 
the  course  will  be  given  certificates  of  qualification  for  the  rank  or 
rating  for  which  duly  qualified,  and  may  be  permitted  to  enroll  in  • 
the  proper  class  of  the  reserve  in  such  rank  or  rating.  For  the 
purpose  of  carrying  into  effect  this  paragraph  of  the  Act  there  is 
hereby  appropriated,  out  of  any  money  in  the  Treasury  not  other- 
wise appropriated,  $30,000,  which  is  hereby  made  available  to  be 
expended  as  the  Secretary  of  the  Navy  may  direct  in  the  necessary 
equipment  and  maintenance  of  such  schools  and  camps.    (39  Stat.) 
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(27)  Repeal. 

All  Acts  or  parts  of  Acts  relating  to  the  Naval  Reserve  which 
are  inconsistent  with  the  provisions  of  this  Act  relating  to  the 
Naval  Reserve  Force  are  hereby  repealed.     (39  Stat.) 

A  further  paragraph  of  the  naval  appropriation  act,  cited  above,  provides 
that  the  retainer  pay  and  active  service  pay  of  members  of  the  Naval  Reserve 
Force  shall  be  paid  from  the  appropriation  "Pay— the  Navy."  It  is  omitted 
as  temporary. 

FLEET  NAVAL  RESERVE 

§  2900V2b.  (Act  Aug.  29,  1916,  c.  417.)     Fleet  Naval  Reserve,     (1) 
Eligibility  for  membership  in  reserve. 

All  former  officers  of  the  United  States  naval  service,  including 
midshipmen,  who  have  left  that  service  under  honorable  conditions, 
and  those  citizens  of  the  United  States  who  have  been,  or  may  be 
entitled  to  be,  honorably  discharged  from  the  naval  service  after 
not  less  than  one  four-year  term  of  enlistment  or  after  a  term  of  en- 
listment during  minority,  and  who  shall  have  enrolled  in  the  Naval 
Reserve  Force  shall  be  eligible  for  membership  in  the  Fleet  Naval 
Reserve.    (39  Stat.) 

From  naval  appropriation  act,  cited  above.  See  note  under  {  2900^a(l)a 
ante. 

(2)  Transfer  of  enlisted  men  to  Fleet  Naval  Reserve;   voluntary 
applications. 

In  addition  to  the  enrollments  in  the  Fleet  Naval  Reserve  above 
provided,  the  Secretary  of  the  Navy  is  authorized  to  transfer  to 
the  Fleet  Naval  Reserve  at  any  time  within  his  discretion  any  en- 
listed man  of  the  naval  service  with  twenty  or  more  years'  naval 
service,  and  any  enlisted  man,  at  the  expiration  of  a  term  of  en- 
listment who  may  be  then  entitled  to  an  honorable  discharge,  after 
sixteen  years'  naval  service:  Provided,  That  such  transfers  shall 
only  be  made  upon  voluntary  application  and  in  the  rating  in  which 
then  serving,  and  the  men  so  transferred  shall  be  continued  in  the 
Fleet  Naval  Reserve  until  discharged  by  competent  authority.  (39 
Stat.) 

(3)  Assignment  of  members  to  active  duty  for  training;   retainer 
pay;  term  of  service. 

The  Secretary  of  the  Navy  is  authorized  to  assign  any  member 
of  the  Fleet  Naval  Reserve  to  active  duty  for  training  on  board  ship, 
upon  the  application  of  such  member,  but  any  member  who  has 
failed  to  perform  three  months'  active  service  with  the  Navy  in  any 
term  of  enrollment  shall,  on  the  next  reenrollment,  receive  retainer 
pay  at  the  rate  of  $12  per  annum  until  such  time  as  he  shall  have 
completed  three  months'  active  service.  The  three  months'  active 
service  with  the  Navy  may  be  taken  in  one  or  more  periods,  at 
the  election  of  the  member:  Provided,  That  no  member  shall  be 
entitled  to  travel  allowance  unless  the  period  of  such  active  service 
is  for  not  less  than  one  month,  or  unless  specifically  provided  for  by 
such  regulations  as  may  be  prescribed  by  the  Secretary  of  the  Navy, 
(39  Stat.) 

(4)  Rate  of  pay;  computation  of  years  of  service;  retainer  pay  of 
officers. 

Men  enrolled  in  the  Fleet  Naval  Reserve  with  less  than  eight 
.  years'  naval  service  shall  be  paid  at  the  rate  of  $50  per  annum ;  those 
with  eight  or  more  years  and  less  than  twelve  years'  naval  service 
shall  be  paid  at  the  rate  of  $72  per  annum ;  and  those  with  twelve 
or  more  years'  naval  service  shall  be  paid  at  the  rate  of  $100  per 
annum,  such  pay  to  be  considered  as  retainer  pay  for  the  obliga- 
tion on  the  part  of  such  members  to  serve  in  the  Navy  in  time  of 
war  or  national  emergency:  Provided,  That  for  all  purposes  of 
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this  Act  a  complete  enlistment  during  minority  and  any  enlistment 
terminated  within  three  months  prior  to  the  expiration  of  the  term 
of  enlistment  by  special  order  of  the  Secretary  of  the  Navy  shall 
be  considered  as  four  years'  service.  The  annual  retainer  pay  of 
officers  of  the  Fleet  Naval  Reserve  shall  be  two  months'  base  pay 
of  the  corresponding  rank  in  the  Navy.    (39  Stat.) 

(5)  Re-enrollment  in  reserve;  retainer  pay;  re-enlistment  in  regu- 
lar Naval  service ;  gratuity  and  additional  pay. 

Reenrollments  in  the  Fleet  Naval  Reserve  shall  be  for  four  years. 
Officers  and  men  enrolling  in  the  Fleet  Naval  Reserve  within  four 
months  of  the  date  of  the  termination  of  their  last  naval  service  or 
reenrolling  within  four  months  of  the  date  of  the  termination  of 
their  last  term  of  enrollment  shall  receive  an  increase  of  twenty- 
five  per  centum  of  their  retainer  pay  for  each  such  enrollment :  Pro- 
vided, That  men  who  have  enrolled  in  the  Fleet  Naval  Reserve 
within  four  months  of  the  date  of  their  discharge  from  the  regular 
naval  service  shall,  upon  reenlistment  m  the  regular  naval  service 
within  four  months  of  the  date  of  discharge  from  the  Fleet  Naval 
Reserve,  be  entitled  to  the  same  gratuity  and  additional  pay  as  if 
they  had  reenlisted  in  the  regular  naval  service  within  four  months 
of  discharge  therefrom.     (39  Stat.) 

(6)  Increase  of  retainer  pay  according  to  length  of  service ;  special 
pay  for  extraordinary  heroism. 

Members  of  the  Fleet  Naval  Reserve  who  have,  when  transferred 
to  the  Fleet  Naval  Reserve,  completed  naval  sefvice  of  sixteen  or 
twenty  or  more  years  shall  be  paid  a  retainer  at  the  rate  of  one- 
third  and  one-half,  respectively,  of  the  base  pay  they  were  receiv- 
ing at  the  close  of  their  last  naval  service  plus  all  permanent  addi- 
tions thereto:  Provided,  That  the  pay  authorized  in  this  paragraph 
as  a  retainer  shall  be  increased  ten  per  centum  for  all  men  who  may 
be  credited  with  extraordinary  heroism  in  the  line  of  duty  or  whose 
average  marks  in  conduct  for  twenty  years  or  more  shall  not  be 
less  than  ninety-five  per  centum  of  the  maximum.     (39  Stat.) 

(7)  Forfeitiure  of  pay. 

Any  pay  which  may  be  due  any  member  of  the  Fleet  Naval  Re- 
serve shall  be  forfeited  when  so  ordered  by  the  Secretary  of  the 
Navy  upon  the  failure,  under  such  conditions  as  may  be  prescribed 
by  the  Secretary  of  the  Navy,  of  such  man  to  report  for  inspection. 
(39  Stat.) 

(8)  Warrants  or  commissions  as  boatswain,  gimner,  etc. ;  retainer 
pay  of  members  not  warranted. 

Members  of  the  Fleet  Naval  Reserve  who  have  established  their 
qualifications  by  examination  to  the  satisfaction  of  the  Secretary 
of  the  Navy  may  be  given  warrants  or  commissions  in  the  Fleet 
Naval  Reserve  in  the  grades  of  boatswain,  gunner,  carpenter,  ma- 
chinist, pharmacist,  pay  clerk,  ensign  for  deck  or  engineering  du- 
ties, or  in  the  lowest  grades  of  the  staff  corps:  Provided  further, 
That  those  so  warranted  or  commissioned  shall  not  be  deprived  of 
the  retainer  pay,  allowances,  or  gratuities  to  which  they  would  be 
otherwise  entitled.    (39  Stat.) 

(9)  Men  transferred  to  reserve  to  be  governed  by  regulations  of 
Navy;  placing  on  retired  list;  pay;  imiforms. 

Men  transferred  to  the  Fleet  Naval  Reserve  shall  be  governed  by 
the  laws  and  regulations  for  the  government  of  the  Navy  and  shall 
not  be  discharged  from  the  Naval  Reserve  Force  without  their  con- 
sent, except  by  sentence  of  a  court-martial.  They  may,  upon  their 
own  request,  upon  completing  thirty  years'  service,  including  naval 
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and  fleet  naval  reserve  service,  be  placed  on  the  retired  list  of  the 
Navy  with  the  pay  they  were  then  receiving  plus  the  allowances 
to  which  enlisted  men  of  the  same  rating  are  entitled  on  retirement 
after  thirty  years'  naval  service.  They  shall  be  required  to  keep 
on  hand  such  part  of  the  uniform-clothing  outfit  as  may  be  pre- 
scribed by  the  Secretary  of  the  Navy.     (39  Stat.) 

(10)  Calling  into  active  service;   pay  and  allowances. 

The  Secretary  of  the  Navy  is  authorized  in  time  of  war  or  when 
a  national  emergency  exists  to  call  any  enlisted  man  on  the  re- 
tired list  into  active  service  for  such  duty  as  he  may  be  able  to  per- 
form. While  so  employed  such  enlisted  men  shall  receive  the  same 
pay  and  allowances  they  were  receiving  when  placed  on  the  re* 
tired  list.    (39  Stat.) 

NAVAL  RESERVE 

§  29001/20.  (Act  Aug.  29,  1916,  c.  417.)  Naval  Reserve.  (1)  EU- 
gibility  for  membership  in  reserve;  officers. 
Members  of  the  Naval  Reserve  Force  who  have  been  or  may  be 
engaged  in  the  seagoing  profession,  and  who  have  enrolled  for  gen- 
eral service,  shall  be  eligible  for  membership  in  the  Naval  Reserve. 
No  person  shall  be  first  enrolled  in  this  class  who  is  less  than 
eighteen  or  more  than  thirty-five  years  of  age,  nor  unless  he  fur- 
nishes satisfactory  evidence  as  to  his  ability  and  character;  nor 
shall  any  person  be  appointed  an  officer  in  this  class  unless  he  shall 
have  had  not  less  than  two  years'  experience  as  an  officer  on  board 
of  lake  or  ocean  going  vessels.    (39  Stat.) 

From  naval  appropriation  act,  dted  al)oye.     See  note  under  |  2900^aCl), 
ante. 

(2)  Minimum  active  service. 

The  minimum  active  service  required  of  members  to  qualify  for 
confirmation  in  their  rank  or  rating  in  this  class  shall  be  three 
months.    (39  Stat.) 

(3)  Minimum  active  service  during  each  term  of  enrollment. 
The  minimum  active  service  required  for  maintaining  the  effi- 
ciency of  a  member  of  this  class  is  three  months  during  each  term 
of  enrollment.    This  active  service  may  be  in  one  period  or  in  pe- 
riods of  not  less  than  three  weeks  each  year.    (39  Stat.) 

(4)  Retainer  pay  after  confirmation. 

The  annual  retainer  pay  of  members  in  this  class  after  confirma- 
tion in  rank  or  rating  shall  be  two  months'  base  pay  of  the  cor- 
responding rank  or  rating  in  the  Navy.     (39  Stat.) 

NAVAL  AUXILIARY  RESERVE 

§  29001/2^.  (Act  Aug.  29,  1916,  c.  417.)    Naval  Auxiliary  Reserve. 

(1)  Eligibility  of  membership  in  reserve. 
Members  of  the  Naval  Reserve  Force  of  the  seagoing  profession 
who  shall  have  been  or  may  be  employed  on  American  vessels  of 
the  merchant  marine  of  suitable  type  for  use  as  naval  auxiliaries 
and  which  shall  have  been  listed  as  such  by  the  Navy  Department 
for  use  in  war,  shall  be  eligible  for  membership  in  the  Naval  Aux- 
iliary Reserve.    (39  Stat.) 

From  naval  appropriation  act,  cited  above.     See  note  under  f  2900%a(l), 
ante. 

(2)  Active  service. 

In  time  of  war  or  during  the  existence  of  a  national  emergency, 
persons  in  this  class  shall  be  required  to  serve  only  in  vessels  of 
the  merchant  ship  type,  except  in  cases  of  emergency,  to  be  deter- 
mined by  the  senior  officer  .present,  when  said  officer  may,  in  his 
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discretion,  detail  them  for  temporary  duty  elsewhere  as  the  exi- 
gencies of  the  service  may  require.    (39  Stat.) 

(3)  Secretary  of  Navy  empowered  to  prescribe  requirements  for 
confirmation. 

The  requirement  as  to  qualifications  of  officers  and  men  for  con- 
firmation in  rank  or  rating,  and  as  to  the  maintenance  of  efficiency 
in  rank  or  rating,  shall  be  prescribed  by  the  Secretary  of  the  Navy 
and  shall  be  limited  to  the  requirements  for  the  proper  organization, 
discipline,  maneuvering,  navigation,  and  operation  of  vessels  of  the 
merchant  ship  type  while  performing  auxiliary  service  to  the  fleet 
in  time  of  war,  and  length  of  time  of  employment  on  board  such 
vessels  in  the  merchant  service.    (39  Stat.) 

(4)  Authority  of  officers. 

Officers  in  the  Naval  Auxiliary  Reserve  shall  exercise  military 
command  only  on  board  the  ships  to  which  they  are  attached  and 
in  the  naval  auxiliary  service.     (39  Stat.) 

(5)  Retainer  pay  after  confirmation. 

The  annual  retainer  pay  of  members  in  this  class  after  confirma- 
tion in  rank  or  rating  shall  be  for  officers,  one  month's  base  pay  of 
the  corresponding  rank  in  the  Navy,  and  for  men,  two  months'  base 
pay  of  the  corresponding  rating  in  the  Navy.    (39  Stat.) 

NAVAL  COAST  DEFENSE  RESERVE 

§  29001/2©.  (Act  Aug.  29,  1916,  c.  417.)  Naval  Coast  Defense  Re- 
serve. (1)  Eligibility  for  membership  in  reserve. 
Members  of  the  Naval  Reserve  Force  who  may  be  capable  of 
performing  special  useful  service  in  the  Navy  or  in  connection  with 
the  Navy  in  defense  of  the  coast,  shall  be  eligible  for  membership 
in  the  >faval  Coast  Defense  Reserve.    (39  Stat.) 

From  naval  appropriation  act,  cited  above.     See  note  under  $  2900^ a  (1), 
ante. 

(2)  Enrollment  for  particular  service ;  enrollment  of  owners  or  op- 
erators of  yachts  and  motorboats ;  contracts. 

Persons  may  enroll  in  this  class  for  service  in  connection  with 
the  naval  defense  of  the  coast,  such  as  service  with  coast-defense 
vessels,  torpedo  craft,  mining  vessels,  patrol  vessels  or  as  radio 
operators,  in  various  ranks  or  ratings  corresponding  to  those  of  the 
Navy  for  which  they  shall  have  qualified  under  regulations  pre- 
scribed by  the  Secretary  of  the  Navy:  Provided,  That  the  Secre- 
tary of  the  Navy  may  permit  the  enrollment  in  this  class  of  owne'rs 
and  operators  of  yachts  and  motor  power  boats  suitable  for  naval 
purposes  in  the  naval  defense  of  the  coast ;  and  is  hereby  author- 
ized to  enter  into  contract  with  the  owners  of  such  power  boats 
and  other  craft  suitable  for  war  purposes  to  take  over  the  same  in 
time  of  war  or  national  emergency  upon  payment  of  a  reasonable 
indemnity.    (39  Stat) 

(3)  Active  service  required  for  confirmation. 

The  amount  of  active  service  required  for  confirmation  in  rank 
and  rating  and  for  maintaining  efficiency  in  rank  and  rating  shall 
be  the  same  as  that  required  for  members  of  the  Naval  Reserve. 
(39  Stat.) 

(4)  Annual  retainer  pay. 

The  annual  retainer  pay  of  members  of  this  class  shall  be  the 
same  as  that  of  meinbers  of  the  Naval  Reserve.    (39  Stat.) 
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VOLUNTEER  NAVAL  RESERVE 

§  2900V2f.  (Act  Aug.  29,  1916,  c.  417.)     Volunteer  Naval  Reserve. 

(1)  Eligibility  for  membership  in  reserve. 
The  Volunteer  Naval  Reserve  shall  be  composed  of  those  mem- 
bers of  the  Naval  Reserve  Force  who  are  eligible  for  membership 
in  any  one  of  the  other  classes  of  the  Naval  Reserve  Force,  and  who 
obligate  themselves  to  serve  in  the  Navy  in  any  one  of  said  classes 
without  retainer  pay  and  uniform  gratuity  in  time  of  peace.  (39 
Stat.) 

From  naval  appropriation  act,  cited  above.     See  note  under  $  2900%a(l), 
ante. 

NAVAL  RESERVE  FLYING  CORPS 

§  2900V2g.  (Act  Aug.  29,  1916,  c.  417.)  Naval  Reserve  Flying 
Corps.  (1)  Reserve,  how  composed;  amount  of  active  serv- 
ice required ;  retainer  pay. 
The  Naval  Reserve  Flying  Corps  shall  be  composed  of  officers 
and  student  flyers  who  have  been  transferred  from  the  Naval  Flying 
Corps  to  the  Naval  Reserve  Flying  Corps  and  of  enlisted  men  who 
shall  have  been  so  transferred  under  the  same  conditions  as  those 
provided  by  law  for  enlisted  men  of  the  Navy  transferred  to  the 
Fleet  Naval  Reserve:  Provided,  That  surplus  graduates  of  the 
aeronautic  school  may  be  commissioned  as  ensigns  in  the  Naval 
Reserve  Flying  Corps  and  promoted  therein  under  such  regulations 
as  may  be  prescribed  by  the  President.  Members  of  the  Naval  Re- 
serve Force  skilled  in  the  flying  of  aircraft  or  in  their  design,  build- 
ing, or  operation,  shall  be  eligible  for  membership  in  the  Naval  Re- 
serve Flying  Corps.  The  amount  of  active  service  required  for  con- 
firmation in  grade,  rank,  or  rating,  and  for  maintaining  efficiency 
therein,  shall  be  the  same  as  that  required  for  members  of  the  Naval 
Reserve.  The  retainer  pay  of  members  of  the  Naval  Reserve  Fly- 
ing Corps  shall  be  the  same  as  that  of  members  of  the  Naval  Re- 
serve.    (39  Stat.) 

From  naval  appropriation  act,  cited  above.     See  note  under  |  2900%a  (I), 
ante.    See,  also,  Si  2952%i,  2952i^o,  2952%p,  post. 


CHAPTER  NINE 
The  Marine  Corps 

See.  Sec. 

2901.  Composition    of    active     list    of  2903f.  Certain  appointments  to  be  fop 

line;     filling    vacancies   created  probational  period;  rank;  ex- 

by  act.  aminations. 

2902.  What   commissions   and    promo-  2904.  Promotions    to    be    made    as    in 

tions   not    affected    by    number  Army;     examinations    for    pro- 

fixed,  motion;    constitution   of  exam- 

2003.  Filling  vacancies  in  Corps.  ing  boards, 

2903a.  Brigadier    generals,    how     ap-  2904a.  Loss  of  number  in  lieu  of  sns- 

pointed.  pension    from    promotion    on 

2903b.  Promotion  to  grade  of  brigadier  failure  to  pass  examination. 

general.  2905.  Appointments     and     promotions; 
2903c  Rank    of    officers,    how    deter-  examinations. 

mine4.  2906.  Composition   of  staff;   filling   va- 
2903d.  Age  and    qualifications   of  sec-  cancies  created  by  act 

ond  lieutenants.  2907.  Staff. 

2903e.  President -authorized  to  appoint  2907a.  Reappointment  in  lilarine  Corps. 

as  second  lieutenants  former  2907b.  Certain   officers    to   have    rank 

officers   resigning   from   serv-  and  pay  of  brigadier  general 

ice;   waiver  of  age  limit;   age  2907c.  Mode  of  determining  rank  of  of- 

of  retirement.  ficers. 
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2907d.  Staff  department  officers  not  to 
be  appointed  as  brigadier  gen- 
eral. 

2907e.  Staff  department  officers  not  to 
be  in  the  grade  as  colonels. 

2007f.  Qualifications  for  reappointment 
of  staff  officers  to  Marine 
Corps. 

2907g.  Number  of  active  list  of  staff 
department. 

2907h.  Permanent  appointment  in  staff 
department  abolished;  vacan- 
cies how  filled;   term. 

2908.  Composition  of  enlisted  force. 

2909.  Marine   Corps   band;     pay^    en- 

gagement to  furnish  music  in 
competition  with  civilians. 

2910.  Additional  enlisted  force. 

2911.  Additional    officers    and    enlisted 

force;   filling  vacancies. 

2911a.  Eligibility  of  midshipman  at  Na- 
val Academy  or  cadets  at  Mil- 
itary Academy. 

2911b.  Number  of  conmiissioned  offi- 
cers. 

2912.  Additional  enlisted  force. 

2913.  Additional    officers    and    enlisted 

men;  number  of  enlisted  men 
to  be  as  authorized  from  time 
to  time. 

2914.  Filling  vacancies  created  by  act. 

2915.  Filling    vacancy    in    position    of 

commandant;  appointment  for 
term  of  four  years;  rank,  pay, 
etc.;  retirement;  commandant 
to  be  carried  as  additional  num- 
ber in  his  grade;  total  number 
of  officers  not  increased  or  re- 
duced. 
2916a.  Appointments  to  position  of 
major  general  commandant. 

2916.  Assistant  paymasters'  clerks;  pay, 

allowances,  etc. 

2917.  Additional  officers. 

2918.  Additional  enlisted  force. 
2918a.  Numbers  of  enlisted  force. 
2918b.  Additional  officers  and  non-com- 
missioned officers. 

2918c.  Pay  of  enlisted  men  in  active 
list 

2918d.  President  authorized  to  increase 
strength  of  Marine  Corps; 
distribution  of  grades. 

2918e.  Warrant  grades  of  marine  gun- 
ner and  quartermaster  clerk. 

2919.  Credit  for  volunteer  service. 

2920.  Relative  rank  with  the  Army. 

2921.  Brevets. 

2922.  Advancement  in  number. 

2923.  Promotion  when  grade  is  full. 

2924.  Promotion  for  gallantry. 
2924a.  Advancement  in  rank;  examina- 
tions. 

2925.  Enlistments. 

2925a.  Advertising  for  recruits. 

2926.  Oath. 


Sec. 

2927.  Exemption  from  arrest. 

2928.  Companies  and  detachments. 

2929.  Pay  of  Marine  Corps. 

2929a.  Increased  compensation  while 
on  sea  duty. 

2930.  Pay,    allowances,    rank,    etc.,    of 

gunnery  sergeants. 

2931.  Pay  of  privates  detailed  and  serv- 

ing as  cooks. 

2932.  Extra-duty  pay  not  to  be  allow- 

ed;   exception. 

2933.  Pay  of  drum  major. 

2934.  Marine  band. 

2935.  Mileage. 

2935a.  Mileage  not  to  be  paid  where 
transportation  is  furnished. 

2936.  Deduction  for  hospitals. 

2937.  Deposits  of  savings  by   enlisted 

men. 

2938.  Rations  of  enlisted  men. 

2939.  Rations  or  commutation   to   en- 

listed men  on  shore. 

2940.  Commutation  for  forage  not  to  be 

paid. 

2941.  Commutation  of  fuel  to  enlisted 

men  employed  as  clerks  and 
messengers. 

2942.  Purchase  of  supplies  for  sale  to 

officers  and  enlisted  men,  etc. 

2943.  Service  on  armed  vessels. 
2943a.  Authority  of  officers  of  separate 

organization  of  marine. 

2944.  Marine   officers  not  to  command 

navy-yards  or  vessels. 

2945.  Marines    substituted    for    lands- 

men. 

2946.  Duty  on  shore. 

2947.  Regulations. 

2948.  Subject    to    laws    governing    the 

Navy,  except  when  serving  with 
the  Army. 
2948a.  Members    of    Medical    Depart- 
ment   of    Navy    on    detached 
Army  service  subject  to  rules 
and  articles  of  war  of  Army. 

2949.  Retirement. 

2950.  Retiring-board,  how  composed. 

2951.  Retirement  of  officers  who  served 

during  the  civil  war. 

2952.  Retirement  of  officers  below  grade 

of  brigadier-general  who  served 
during  the  civil  war. 

2952a.  Retirement  of  officers  with  rank 
of  colonel;  rank  on  retire- 
ment of  officers  not  'serving 
for  prescribed  period. 

2952b.  Transfer  to  active  list  of  Ma- 
rine Corps  or  Navy  Pay  Corps 
of  officers  transferred  from 
active  list  to  retired  list. 

2952c.  Establishment  of  instruction 
camps;  conduct  of  camps;  ex- 
pense of  transportation  and 
subsistence. 

2952d.  United  States  Marine  Corps 
Reserve;    classes. 


(R.  S.  §  1596.     Superseded.) 

This  section  prescribed  the  composition  of  the  Marine  Corps,  as  consisting 
of  a  commandant,  with  the  rank  of  brigadier-general,  and  specified  numbers 
of  officers  and  men  of  various  grades.  It  was  superseded  by  the  provisions,  pre- 
scribing the  composition  of  the  corps,  of  the  Navy  Personnel  Act  of  March 
3,  1899,  c.  413,  §§  18-24,  post,  {§  2901,  2903,  2905,  2906,  2908,  2909. 

Appointments,  except  by  promotion,  to  fill  vacancies  in  the  list  of  commie- 
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sioned  officers  of  the  corps,  were  restricted,  until  the  number  of  such  officers 
should  be  reduced  to  75,  by  Act  June  30,  1876,  c.  159,  19  Stat.  71,  and  Act 
Jan.  30,  1885,  c.  43,  §  1,  23  Stat.  293,  and  the  number  of  commissioned  offi- 
cers on  the  active  list  was  limited  to  75  by  the  latter  act ;  but  these  provisions 
were  also  superseded  by  those  of  said  Navy  Personnel  Act  of  1899,  mentioned 
above. 

Provisions  for  appointment  of  officers  of  the  Marine  Corps  not  above  the 
rank  of  captain,  from  the  non-commissioned  officers  of  the  corps  and  from 
civil  life,  to  serve  only  during  the  continuance  of  the  exigency  in  which  their 
services  were  required  in  the  existing  war,  made  by  Act  May  4,  1898,  c.  234,  30 
Stat  369,  are  omitted,  as  temporary  merely. 

The  corps,  as  constituted  by  said  Navy  Personnel  Act  of  1899,  was  increased 
by  subsequent  additions  of  officers  of  the  various  grades  and  of  enlisted  men, 
by  pijovisions  of  Act  July  1,  1902,  c.  1368,  Act  March  3,  1903,  c  1010,  Act 
March  3,  1905,  c.  1481,  Act  May  13,  1908,  c.  166,  Act  Aug.  22,  1912,  c.  835, 
and  Act  Dec.  19,  1913,  c  3,  post,  §§  2910-2918. 

§  2901.  (Act  March  3,  1899,  c.  413,  §  18.)     Composition  of  active 
list  of  line;  filling  vacancies  created  by  act. 

From  and  after  the  date  of  the  approval  of  this  Act  the  active 
list  of  the  line  officers  of  the  United  States  Marine  Corps  shall  con- 
sist of  one  brigadier-general  commandant,  five  colonels,  five  lieuten- 
ant colonels,  ten  majors,  sixty  captains,  sixty  first  lieutenants  and 
sixty  second  lieutenants :  Provided,  That  vacancies  in  all  grades  in 
the  line  created  by  this  section  shall  be  filled  as  far  as  possible  by 
promotion  by  seniority  from  the  line  officers  on  the  active  list  of  said 
Corps :  And  provided  further.  That  the  commissions  of  officers  now 
in  the  Marine  Corps  shall  not  be  vacated  by  this  act.  (30  Stat. 
1008.) 

This  section  was  part  of  the  Navy  Personnel  Act  of  1899,  cited  above. 
Sections  19,  20,  22,  23,  and  24  of  the  act,  also  relating  to  the  Marine  Corps, 
are  set  forth  post,  §|  2903,  2905,  2906,*  2908,  2909. 

Section  21  of  the  act,  providing  for  the  time  for  making  appointments  to 
fill  vacancies  in  the  Corps,  is  omitted,  as  temporary  merely. 

Besides  the  first  proviso  of  this  section  for  filling  vacancies  in  the  line 
created  by  it,  further  provisions  for  filling  vacancies  in  the  Corps,  after  the 
promotions  and  appointments  herein  provided  for,  were  made  by  section  19  of 
the  act,  post,  §  2903. 

Subseqnent  provisions  for  filling  vac&ncies  then  existing  and  those  created 
by  provisions  of  each  act  were  made  by  Act  March  3,  1903,  c  1010,  and 
Act  May  13,  1908,  c.  166,  post,  §§  2911,  2914. 

A  further  proviso,  annexed  to  this  section,  "That  vacancies  in  the  grade  of 
brigadier-general  shall  be  filled  by  selection  from  officers  on  the  active  list  of 
the  marine  corps,  not  below  the  grade  of  field  officer,'*  was  superseded  by  the 
provision  for  a  major-general  commandant,  in  lieu  of  the  brigadier-general 
commandant,  of  Act  May  13,  1908,  c  166,  post,  §  2913,  and  by  the  provisions 
relating  to  the  appointment,  term  of  office,  rank,  etc.,  of  the  commandant,  of 
Act  Dec.  19,  1913,  c  3,  post,  {  2915. 

The  composition  of  the  staff  of  the  Marine  Corps  was  prescribed,  and  pro- 
visions for  filling  vacancies  created  by  the  act  in  the  staff  were  made,  by  sec- 
tion 22  of  the  act,  post,  §  2906. 

Subsequent  additions  to  the  officers  of  the  Corps  were  made  by  provisions 
of  Act  March  3,  1903,  c.  1010,  Act  May  13,  1908.  c.  166,  Act  Aug.  22, 
1912,  c.  335,  post,  {{  2911,  2914,  2917,  Act  March  3,  1915,  c.  83,  post,  f 
2918a,  Act  June  12,  1916,  c.  140,  §  3,  post,  §  2918b,  and  Act  Aug.  29,  1916, 
c  417,  post,  f  2918c. 

By  Act  Aug.  29,  1916,  c.  417,  post,  $  2911b,  the  number  of  commissioned 
officers  of  the  active  list  of  the  line  and  staff  is  to  be  determined  on  a  per- 
centage basis.  By  the  same  act  the  rank  of  brigadier  general  is  provided  for. 
See  §§  2903a-2903c. 

The  wearing  of  the  duly  prescribed  uniform  of  the  United  States  Army, 
Navy,  or  Marine  Corps,  or  any  distinctive  part  of  such  uniform,  or  a  uni- 
form similar  in  any  part  to  a  distinctive  part  of  said  duly  prescribed  uni- 
forms, by  any  person  not  an  officer  or  enlisted  man  of  the  United  States 
Army,  Navy,  or  Marine  Corps,  with  certain  enumerated  exceptions,  was  pro- 
hibited by  Act  June  3,  1916,  c.  134,  §  125,  ante,  {  1949a. 

Notes  of  Deciftioiui 

H  istory  and  nature  of  marine  corpsw—  tary  body  belonging  primarily  to  the 

The  marine  corps  of  the  United  States  navy  and   under  its  control,  with  lia- 

is  not  a  distinct  organization  independ-  bility  to  be  ordered  to  service  in  con- 

«nt  of  the  army  and  navy,  but  is  a  mill-  nection  with  the  army,  and  service  in 
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Charles  H.  Laucheiiher,  a  captain  of 
the  line  in  the  marine  corps,  was,  upon 
the  date  of  the  passage  of  this  act,  ap- 
pointed and  commissioned  assistant  ad- 
jutant and  inspector  with  the  rank  of 
major,  and  on  March  11,  following,  took 
the  oath  of  office.  On  March  23,  1899, 
Charles  H.  McCauley,  a  captain  and 
adjutant  quartermaster  in  the  marine 
corps,  was  promoted  to  assistant  quar- 
termaster, with  the  rank  of  major,  to 
take  rank  from  March  3.  He  took  the 
oath  of  office  on  March  30.  The  ques- 
tion of  the  relative  rank  of  these  offi- 
cers being  presented  for  examination, 
held:  (1)  That  the  advancement  of  an 
officer  to  a  higher  grade,  one  to  which 
he  could  not  then  succeed  in  due  course 
by  seniority,  while  called  an  appoint- 
ment, is,  in  fact  and  effect,  a  promo- 
tion. Major  Laucheimer's  advancement 
should  therefore  be  taken  as  a  promo- 
tion, and  there  is  nothing  in  this  re- 
gard to  affect  their  relative  rank.  (2) 
As  Major  Laucheimer's  commission  and 
induction  into  office  each  antedate  by 
several  days  that  of  Major  McCauley's, 
during  that  period  the  former  ranked 
the  latter.  This  rank  was  not  lost  nor 
a  superior  one  conferred  by  the  subse- 
quent promotion  of  Major  McCauley. 
(3)  As  both  officers  were,  in  fact,  pro- 
moted, the  earlier  commission  and  rank 
of  Major  Laucheimer  entitie  him  to 
precedence  in  rank.  (1900)  23  Op. 
Atty.  Gen.  156. 


the  marine  corps  is  service  in  the  army 
or  navy,  and  should  be  treated  as  such 
in  calculating  a  naval  officer's  longevity 
pay  under  a  statute  entitling  him  to 
credit  for  service  in  the  army  or  navy. 
U.  S.  V.  Dunn  (1887)  7  Sup.  Ct  507, 
508, 120  U.  S.  249,  30  L.  Ed.  667. 

The  marine  corps  is  an  independent 
corp  officered  by  the  army,  but  ordinari- 
ly under  the  Secretary  of  the  Navy  and 
subject  to  navy  discipline,  liable  at  the 
pleasure  of  the  President  to  be  placed 
with  the  army  and  made  subject  to  army 
discipline,  but,  when  serving  with  the 
navy,  a  part  of  the  naval  force  and 
wherever  served  to  be  paid  according  to 
the  laws  governing  the  pay  of  the  army. 
Reid  V.  U.  S.  (1883)  18  Ct  CI.  638. 

The  marine  corps  is  classified  as  part 
of  the  navy.  Muse  v.  U.  S.  (1884)  19 
Ct.  a.  441. 

-  Members  of  the  marine  corps  band 
are  entitled  to  the  same  retained  pay 
as  that  received  by  the  members  of 
the  West  Point  bank.  Patyschke  v.  U. 
S.  (1896)  31  Ct.  a.  384,  overruling 
Keppler  v.  U.  S.  (1892)  27  Ct  CI.  482. 

The  statutory  history  of  the  marine 
corps  examined  and  stated.  Walton  y. 
U.  S.  (1896)  31  Ct  01.  196. 

Promotions  and  relative  rank  of  of- 
ficered—In making  the  nromotions  pro- 
vided for  in  the  marine  corps,  an  ap- 
plicant is  entitied  to  have  his  time  at 
the  Naval  Academy  and  at  sea  anterior 
to  commission  counted  as  time  of  serv- 
ice.    (1899)  22  Op.  Atty.  Oen.  877. 

§  2902.  (R.  S.  §  1597.)  What  commissions  and  promotions  not 
affected  by  number  fixed. 
The  provisions  of  the  preceding  section  shall  not  preclude  the 
advancement  of  any  officer  to  a  higher  grade  for  distinguished  con- 
duct in  conflict  with  the  enemy  or  for  extraordinary  heroism  in  the 
line  of  his  profession,  as  authorized  by  sections  sixteen  hundred  and 
five  and  sixteen  hundred  and  seven. 

Act  July  25,  1861,  c  19,  I  2,  12  Stat.  275.  Act  July  16,  1862,  c.  183,  § 
9,  12  Stat  584.    Act  Jan.  24,  1865,  c  19,  §  2,  13  Stat  424. 

The  preceding  section,  mentioned  in  this  section,  was  R.  S.  §  1596,  which 
was  superseded  by  the  Navy  Personnel  Act  of  March  3,  1899,  c.  413,  §  18, 
and  other  sections  of  said  act,  as  stated  in  the  notes  to  said  section  18,  ante, 
§  2901.  But  this  section  may  be  regarded  as  applicable  to  the  officers  of  the 
Corps  as  constituted  by  said  Navy  Personnel  Act  and  subsequent  provisions 
making  additions  thereto. 

R.  S.  §§  1605,  1607,  mentioned  in  this  section,  are  set  forth  post,  §§  2922, 
2923. 

§  2903.  (Act  March  3,  1899,  c.  413,  §  19.)     FHling  vacancies  in 

Corps. 
The  vacancies  existing  in  said  Corps  after  the  promotions  and 
appointments  herein  provided  for  shall  be  filled  by  the*President 
from  time  to  time,  whenever  the  actual  needs  of  the  naval  service 
require  it,  first,  from  the  graduates  of  the  Naval  Academy  in  the 
manner  now  provided  by  law;  or  second,  from  those  who  are  serv- 
ing or  who  have  served  as  second  lieutenants  in  the  Marine  Corps 
during  the  war  with  Spain ;  or,  third,  from  meritorious  noncommis- 
sioned officers  of  the  Marine  Corps ;  or,  fourth,  from  civil  life :  Pro- 
vided, That  after  said  vacancies  are  once  filled  there  shall  be  no  fur- 
ther appointments  from  civil  life.     (30  Stat.  1008.) 

This  section  was  part  of  the  Navy  Personnel  Act  of  1899,  cited  ahove. 

See  notes  to  section  18  of  said  act,  ante,  §  2901. 

Provisions  for  filling  yacancies  created  by  the  act,  and  for  appointments 
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and  promotions  in  the  Corps,  referred  to  in  this  section  as  "herein  provided 
for,"  were  made  by  provisos  annexed  to  section  18  of  the  act,  ante,  §  2901, 
and  by  sections  20,  22,  of  the  act,  post,  §§  2905,  2906. 

Subsequent  provisions  for  filling  vacancies  in  the  Corps  then  existing,  and 
those  created  by  the  provisions  of  the  act,  were  made  by  Act  March  3,  1903, 
c.  1010,  and  Act  May  13,  1908,  c.  166,  post,  §§  2911,  2914. 

Section  21  of  this  act,  which  prescribed  the  time  for  making  certain  ap- 
pointments provided  for  therein,  is  omitted,  as  temporary  merely. 

Appointments  of  graduates  of  the  Naval  Academy  to  vacancies  in  the  Navy 
and  the  Marine  Corps  were  provided  for  by  Act  July  9,  1913,  c.  6,  ante,  $ 
2726.    See,  also,  §  2911a,  post 

By  Act  Aug.  29,  1916,  c.  417,  post,  |  2903f,  appointments  from  noncom- 
missioned officers  and  from  dvil  life  are  required  to  be  for  a  probationary 
period. 

§  2903a,  (Act  Aug.  29,  1916,  c.  417.)     Brigadier  generals,  how  ap- 
pointed. 

Brigadier  generals  shall  be  appointed  from  officers  of  the  Marine 
Corps  senior  in  rank  to  lieutenant  colonel.     (39  Stat.) 
From  naval  appropriation  act,  cited  above. 

§  2903b.  (Act  Aug.  29,  1916,  c.  417.)  Promotion  to  grade  of  briga- 
dier general. 
The  promotion  to  the  grade  of  brigadier  general  of  any  officer 
now  or  hereafter  carried  as  an  additional  number  in  the  grade  or 
with  the  rank  of  colonel  shall  be  held  to  fill  a  vacancy  in  the  grade 
of  brigadier  general.     (39  Stat.) 

From  naval  appropriation  act,  dted  above. 

§  2903c.  (Act  Aug.  29,  1916,  c.  417.)     Rank  of  officers,  how  deter- 
mined. 
In  determining  the  officers  with  rank  senior  to  colonel  there  shall 
be  included  the  officer  serving  as  major  general  commandant.     (39 
Stat.) 

From  naval  appropriation  act,  cited  above. 

§  2903d.  (Act  Aug.  29,  1916,  c.  417.)  Age  and  qualifications  of  sec- 
ond lieutenants. 
Appointees  to  the  grade  of  second  lieutenant,  if  appointed  from 
civil  life,  shall  be  between  the  ages  of  twenty  and  twenty-five  years, 
and  before  receiving  a  commission  in  the  Marine  Corps,  each  ap- 
pointee shall  establish  to  the  satisfaction  of  the  Secretary  of  the 
Navy  his  mental,  physical,  moral,  and  professional  qualifications 
for  such  commission.     (39  Stat.) 

From  naval  appropriation  act,  cited  above. 

§  2903e.  (Act  Aug.  29,  1916,  c.  417.)     President  authorized  to  ap- 
point as  second  lieutenants  former  officers  resigning  from  serv- 
ice; waiver  of  age  limit;  age  of  retirement. 
The  President  of  the  United  States  be,  and  hereby  is,  authorized, 
by  and  with  the  advice  and  consent  of  the  Senate,  to  appoint  as  sec- 
ond lieutenants  on  the  active  list  in  the  United  States  Marine 
Corps,  to  take  rank  at  the  foot  of  the  list  of  second  lieutenants  as 
it  stands  at  the  date  of  reinstatement,  former  officers  of  the  Marine 
Corps  who  resigned  from  the  naval  service  in  good  standing:  Pro- 
vided, That  they  shall  establish  their  moral,  physical,  mental,  and 
professional  qualifications  to  perform  the  duties  of  that  grade  to 
the  satisfaction  of  the  Secretary  of  the  Navy:    Provided  further, 
That  the  Secretary  of  the  Navy,  in  his  discretion,  may  waive  the 
age  limit  in  favor  of  the  aforesaid  former  officers  of  the  Marine 
Corps :  Provided  further.  That  the  prior  service  of  such  officers  and 
the  service  after  reinstatement  shall  be  not  less  than  thirty  years 
before  the  age  of  retirement.    (39  Stat.) 
From  naval  appropriation  act,  cited  above. 
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§  2903f.  (Act  Aug.  29,  1916,  c.  417.)     Certain  appointments  to  be 
for  probational  period;  rank;  examinations. 

Appointments  from  noncommissioned  officers  of  the  Marine 
Corps  and  from  civil  life  shall  be  for  a  probationary  period  of  two 
years  and  may  be  revoked  at  any  time  during  that  period  by  the 
Secretary  of  the  Navy:  Provided  further,  That  the  rank  of  such 
officers  of  the  same  date  of  appointment  among  themselves  at  the 
end  of  said  probationary  period  shall,  with  the  approval  of  the  Sec- 
retary of  the  Navy,  be  determined  by  the  report  of  a  board  of  Ma- 
rine officers  who  shall  conduct  a  competitive  professional  examina- 
tion under  such  rules  as  may  be  prescribed  by  the  Secretary  of  the 
Navy  and  the  rank  of  such  officers  so  determined  shall  be  as  of  date 
of  original  appointment  with  reference  to  other  appointments  to 
the  Marine  Corps.    (39  Stat.) 

From  naval  appropriation  act,  cited  above. 

§  2904.  (Act  July  28,  1892,  c.  315.)     Promotions  to  be  made  as  in 
Army;    examinations  for  promotion;    constitution  of  exam- 
ining boards. 
Hereafter  promotions  to  every  grade  of  commissioned  officers 
in  the  Marine  Corps  below  the  grade  of  Commandant  shall  be 
made  in  the  same  manner  and  under  the  same  conditions  as  now 
are  or  may  hereafter  be  prescribed  in  pursuance  of  law,  for  com- 
missioned officers  of  the  Army :    Provided,  That  examining  boards 
which  may  be  organized  under  the  provisions  of  this  act  to  deter- 
mine the  fitness  of  officers  of  the  Marine  Corps  for  promotion  shall 
in  all  cases  consist  of  not  less  than  five  officers,  three  of  whom  shall, 
if  practicable,  be  officers  of  the  Marine  Corps,  senior  to  the  officer 
to  be  examined,  and  two  of  whom  shall  be  medical  officers  of  the 
Navy:    Provided  further.  That  when  not  practicable  to  detail  of- 
ficers of  the  Marine  Corps  as  members  of  such  examining  boards, 
officers  of  the  line  in  the  Navy  shall  be  so  detailed.    (27  Stat.  321.) 
This  act  was  entitled  "An  act  to  provide  for  the  examination  of  certain  of- 
ficers of  the  Marine  Corps,  and  to  regulate  promotion  therein.*' 

Subsequent  provisions  relating  to  appointments  and  promotions  in  the  Corps, 
and  to  examinations  therefor,  were  made  by  the  Navy  Personnel  Act  of 
March  3,  1899,  c.  413,  §  20,  post,  {  2905,  and  by  Act  March  3,  1903,  c  1010, 
post,  §  2911. 

By  Act  Aug.  29,  1916,  c.  417,  post,  §  2952b,  the  provisions  of  R.  S.  §§  1493, 
1494,  ante,  §§  2685,  2686,  are  made  applicable  to  the  Marine  Corps. 

Provisions  governing  promotions  in  the  Army  are  contained  in  Title  XIV, 
"The  Army,"  c  1,  ante,  f§  1895-1924. 

Notes  of  Deoisioiis 

Examinations  for  promotions.— There  without  examination.     (1892)   20  Op. 

is  no  law  requiring  an  oflScer  of  the  Atty.  Gen.  433. 

marine  corps,  before  promotion,  to  be  The  right  to  promotion,  inhering  in 

examined  as  to  his  physical  qualification  one  who  is  a  commissioned  officer,  is, 

for  duty  at  sea.     (1881)  17  Op.  Atty.  under  existing  legislation,  in  the  nature 

Gen.  117.  of  a  vested  right,  subject,  nevertheless, 

Certain    promotions    in    the    marine  to  being  defeated  in  accordance   with 

corps,   the  rights   to   which   had  been  the  provisions  of  the  laws.    Id. 

earned    and    which    vacancy    occurred  Several  questions  concerning  suspen- 

eighteen  days  previous  to  Act  July  28,  sions  from  promotion,  appointment,  and 

1892  (27  Stat  321),  providing  for  the  rank  of  certain  designated   officers  of 

examination  of  commissioned  officers  of  the  marine  corps,  involving  a  complicat- 

the  marine  corps  and  regulating  promo-  ed  chain   of  circumstances,  considered 

tions   therein,   may  lawfully   be   made  and  decided.     (1906)  25  Op.  Atty.  Gen. 

568. 

§  2904a.  (Act  Aug.  29,  1916,  c.  417.)     Loss  of  number  in  lieu  of 
suspension  from  promotion  on  failure  to  pass  examination. 

In  lieu  of  suspension  from  promotion  of  any  officer  of  the  Marine 
Corps  who  hereafter  fails  to  pass  a  satisfactory  professional  ex- 
amination for  promotion,  or  who  is  now  under  suspension  from  pro- 
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motion  by  reason  of  such  failure,  such  ofHcer  shall  suffer  loss  of 
numbers,  upon  approval  of  the  recommendation  of  the  examining 
board,  in  the  respective  ranks,  as  follows :  Lieutenant  colonel,  one ; 
major,  two;  captain,  three;  first  lieutenant,  five;  second  lieuten- 
ant, eight:  Provided,  That  any  such  officer  shall  be  reexamined  as 
soon  as  may  be  expedient  after  the  expiration  of  six  months  if  he 
in  the  meantime  again  becomes  due  for  promotion,  and  if  he  does 
not  in  the  meantime  again  become  due  for  promotion  he  shall  be 
reexamined  at  such  time  anterior  to  again  becoming  due  for  pro- 
motion as  may  be  for  the  best  interests  of  the  service :  Provided 
further.  That  if  any  such  officer  fails  to  pass  a  satisfactory  profes- 
sional reexamination  he  shall  be  honorably  discharged  with  one 
year's  pay  from  the  Marine  Corps.  (39  Stat.) 
From  naval  appropriation  act,  cited  above. 

§  2905.  (Act  March  3,  1899,  c.  413,  §  20.)  Appointments  and  pro- 
motions; examinations. 
No  person  except  such  officers  or  former  graduates  of  the  Naval 
Academy  as  have  served  in  the  war  with  Spain,  as  hereinbefore 
provided  for,  shall  be  appointed  a  commissioned  officer  in  the  Ma- 
rine Corps  who  is  under  twenty  or  over  thirty  years  of  age ;  and  that  no 
person  shall  be  appointed  a  commissioned  officer  in  said  corps  until 
he  shall  have  passed  such  examination  as  may  be  prescribed  by  the 
President  of  the  United  States,  except  graduates  of  the  Naval  Acad- 
emy, as  above  provided.  That  the  officers  of  the  Marine  Corps  above 
the  grade  ot  captain,  except  brigadier-general,  shall,  before  being  pro- 
moted, be  subject  to  such  physical,  mental  and  moral  examination 
as  is  now,  and  may  hereafter  be,  prescribed  by  law  for  other  officers 
of  the  Marine  Corps.    (30  Stat.  1009.) 

This  section  was  part  of  the  Navy  Personnel  Act  of  1899,  cited  above. 
See  notes  to  section  18  of  the  act,  ante,  {  2901. 

The  provision  for  appointment  of  such  officers,  etc,  as  have  served  in  the 
war  with  Spain,  referred  to  in  this  section,  was  made  by  section  19  of  this 
act,  ante,  §  2908. 

Previous  provisions  relating  to  promotion  in  the  Corps  and  examinations 
therefor,  were  made  by  Act  July  28,  1892,  c  316,  ante,  {  2904. 

Section  21  of  this  act,  prescribing  the  time  for  making  certain  appointments 
provided  for  therein,  is  omitted,  as  temporary  merely. 

By  Act  Aug.  29,  1916,  c.  417,  post,  §  2907h,  it  is  provided  that  no  further 
permanent  appointments  shall  be  made  in  any  grade  in  any  staff  department, 
and  the  mode  of  filling  vacancies  inj  the  upper  and  lower  grades  is  pointed 
out 

Notes  of  Deoisions 
Construotion^— A  person  who  took  the  The  exemption  as  to  age  limit  with 
regular  four  years'  course  at  the  Naval  reference  to  the  eligibility  to  appoint- 
Academy,  and  received  a  certificate  of  ment  in  the  marine  corps  is  not  re- 
graduation,  issued  pursuant  to  Act  Aug.  stricted  to  those  who  served  in  such 
5,  1882  (22  Stat.  284),  is  a  graduate  of  corps,  but  extends  to  all  graduates  of 
the  Academy  within  this  section.  the  Naval  Academy  who  served  in  the 
(1899)  22  Op.  Atty.  Gen.  485.  war  with  Spain.    Id. 

§  2906.  (Act  March  3,  1899,  c.  413,  §  22.)  Composition  of  staff; 
filling  vacancies  created  by  act. 
The  staff  of  the  Marine  Corps  shall  consist  of  one  adjutant  and 
inspector,  one  quartermaster  and  one  paymaster,  each  with  the 
rank  of  colonel;  one  assistant  adjutant  and  inspector,  two  assistant 
quartermasters  and  one  assistant  paymaster,  each  with  the  rank 
of  major;  and  three  assistant  quartermasters  with  the  rank  of  cap- 
tain. That  the  vacancies  created  by  this  Act  in  the  departments  of 
the  adjutant  and  inspector  and  paymaster  shall  be  filled  first  by  promo- 
tion according  to  seniority  of  the  officers  in  each  of  these  departments 
respectively,  and  then  by  selection  from  the  line  officers  on  the  active 
list  of  the  Marine  Corps  not  below  the  grade  of  captain,  and  who  shall 
have  seen  not  less  than  ten  years'  service  in  the  Marine  Corps.    That 
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the  vacancies  created  by  this  Act  in  the  quartermaster's  department 
of  said  corps  shall  be  filled,  first  by  promotion  according  to  seniority 
of  the  officers  in  this  department,  and  then  by  selection  from  the  line 
officers  on  the  active  list  of  said  corps  not  below  the  grade  of  first 
lieutenant :  Provided,  That  all  vacancies  hereafter  occurring  in  the 
staff  of  the  Marine  Corps  shall  be  filled  first  by  promotion  according 
to  seniority  of  the  officers  in  their  respective  departments,  and  then 
by  selection  from  officers  of  the  line  on  the  active  list,  as  hereinbefore 
provided  for.    (30  Stat.  1009.) 

This  section  was  part  of  the  Nayy  Personnel  Act  of  1899,  cited  above. 

See  notes  to  section  18  of  this  act,  ante,  §  2901. 

Subsequent  provisions  for  additional  officers  of  the  staff  were  made  by  Act 
March  3,  1903,  c.  1010,  and  Act  May  13,  1908,  c.  166,  post,  §§  2911,  2913. 

Subsequent  provisions  for  filling  vacancies  in  the  staff  then  existing  and 
those  created  by  said  acts,  were  made  by  Act  March  3,  1903,  c  1010,  and  Act 
May  13,  1908,  c  166.  post,  §|  2911.  2914. 

Notes  of  Decisions 

Construction  and  application  in  gen-  has  nothing  to  do  with  the  relative  rank 

eral^— This  section  is  merely  directory  of    officers    after    their    appointment, 

to  the  appointiug  power  as  to  the  course  (1900)  23  Op.  Atty.  Gen.  156. 
to  be  pursued  in  filling  vacancies,  and 

§  2907.  (R.  S.  §  1598.)     Staff. 
The  staff  of  the  Marine  Corps  shall  be  separate  from  the  line. 
Act  June  30,  1834,  c.  132,  {  6,  4  Stat  713.    Act  March  2,  1847,  c.  40,  §  8, 
9  Stat  154. 

The  composition  of  the  staff  was  prescribed  by  Act  March  3,  1899,  c  413, 
I  22,  ante,  {  2906.    See  notes  to  said  section. 

§  2907a.  (Act  Aug.  29,  1916,  c.  417.)     Reappointment  in  Marine 
Corps. 

Prior  to  June  thirtieth,  nineteen  hundred  and  eighteen,  an  officer 
holding  a  permanent  appointment  in  any  staff  department  may, 
upon  his  own  application,  with  the  approval  of  the  President,  be 
reappointed  in  the  line  of  the  Marine  Corps  in  the  grade  and  with 
the  rank  he  would  hold  on  the  date  of  his  reappointment  if  he  had 
remained  continuously  in  the  line.  (39  Stat.) 
From  naval  appropriation  act,  cited  above. 

§  2907b.  (Act  Aug.  29,  1916,  c.  417.)  Certain  officers  to  have  rank 
and  pay  of  brigadier  general. 
The  officers  serving  in  the  senior  grade  of  the  Adjutant  and  In- 
spector's, Quartermaster's,  and  Paymaster's  Departments  shall, 
while  serving  therein,  have  the  rank,  pay,  and  allowances  of  a 
brigadier  general.     (39  Stat.) 

From  naval  appropriation  act,  cited  above. 

§  2907c.  (Act  Aug.  29,  1916,  c.  417.)     Mode  of  determining  rank 
of  officers. 
For  the  purpose  of  determining  the  number  of  officers  in  the 
various  ranks  as  herein  provided  such  staff  officers  shall  be  count- 
ed as  being  of  the  rank  of  colonel.    (39  Stat.) 
From  naval  appropriation  act,  cited  above. 

§  2907d.  (Act  Aug.  29,  1916,  c.  417.)     Staff  department  officers  not 
to  be  appointed  as  brigadier  general. 

Officers  holding  permanent  appointments  in  the  staff  departments 
shall  not  be  eligible  for  appointment  to  the  grade  of  brigadier  gen- 
eral of  the  line  as  hereinbefore  provided.     (39  Stat.) 
From  naval  appropriation  act,  cited  above. 

§  2907e.  (Act  Aug.  29,  1916,  c.  417.)     Staff  department  officers  not 
to  be  in  the  grade  as  colonels. 
No  officer  holding  a  permanent  appointment  in  any  staff  depart- 
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ment  shall  be  recommissioned  in  the  line  with  the  rank  of  colonel 
or  lieutenant  colonel.    (39  Stat.) 

From  naval  appropriation  act,  cited  above. 

§  2907f.  (Act  Aug.  29,  1916,  c.  417.)  Qualifications  for  reappoint- 
ment  of  staff  officers  to  Marine  Corps. 
Such  staff  officer  shall,  before  being  reappointed  in  the  line  of  the 
Marine  Corps  as  above  provided,  perform  line  duties  for  one  year, 
at  the  expiration  of  which  time  he  shall  as  a  prerequisite  to  reap- 
pointment in  the  line  be  required  to  establish  to  the  satisfaction  of 
an  examining  board  consisting  of  line  officers  of  the  Marine  Corps 
his  physical,  mental,  and  professional  fitness  for  the  performance  of 
line  duty.    (39  Stat.) 

From  naval  appropriation  act,  cited  above. 

§  2907g.  (Act  Aug.  29,  1916,  c.  417.)     Niunber  of  active  list  of  staff 
department. 
The  total  commissioned  personnel  of  the  active  list  of  the  staff 
departments,  whether  serving  therein  under  permanent  appoint- 
ments or  under  temporary  detail,  as  herein  provided,  shall  be  eight 
per  centum  of  the  authorized  commissioned  strength  of  the  Ma- 
rine Corps,  and  of  this  total  one-fifth  shall  constitute  the  adjutant 
and  inspector's  department,  one-fifth  the  paymaster's  department, 
and  three-fifths  the  quartermaster's  department.    (39  Stat.) 
From  naval  appropriation  act,  cited  above. 

§  2907h.  (Act  Aug.  29,  1916,  c.  417.)  Permanent  appointment  in 
staff  department  abolished ;  vacancies  how  filled ;  term. 
No  further  permanent  appointments  shall  be  made  in  any  grade 
in  any  staff  department.  Any  vacancy  hereafter  occurring  in  the 
lower  grade  of  any  staff  department  shall  be  filled  by  the  detail  of 
an  officer  of  the  line  for  a  period  of  four  years  unless  sooner  re- 
lieved; any  vacancy  hereafter  occurring  in  the  upper  grade  of  any 
staff  department  shall  be  filled  by  the  appointment  of  an  officer 
with  the  rank  of  colonel  holding  a  permanent  appointment  in  the 
staff  department  in  which  the  vacancy  exists,  or  of  some  other 
officer  holding  a  permanent  appointment  in  such  staff  department 
in  case  there  be  no  permanent  staff  officer  with  the  rank  of  colonel 
in  that  department,  or  of  a  colonel  of  the  line  in  case  there  be  no 
officer  holding  a  permanent  appointment  in  such  staff  department. 
Such  appointments  shall  be  made  by  the  President  and  be  for  a 
term  of  four  years,  and  the  officer  so  appointed  shall  be  recommis- 
sioned in  the  grade  to  which  appointed.  (39  Stat.) 
From  naval  appropriation  act,  cited  above. 

§  2908.  (Act  March  3,  1899,  c.  413,  §  23.)     Composition  of  enlisted 
force. 

The  enlisted  force  of  the  Marine  Corps  shall  consist  of  five 
sergeant  majors,  one  drum  major,  twenty  quartermaster  sergeants, 
seventy-two  gunnery  sergeants  [with  the  rank  and  allowance  of 
the  first-sergeant,  and  whose  pay  shall  be  thirty-five  dollars  per 
month];  sixty  first  sergeants;  two  hundred  and  forty  sergeants; 
four  hundred  and  eighty  corporals;  eighty  drummers;  eighty 
trumpeters;  and  four  thousand  nine  hundred  and  sixty-two  pri- 
vates.   (30  Stat.  1009.) 

This  section  and  the  section  next  following  were  part  of  the  Navy  Personnel 
Act  of  1899.  cited  above. 

See  notes  to  section  18  of  the  act,  ante,  |  2901. 

The  portion  of  this  section  inclosed  in  brackets,  relating?  to  the  rank  and 
allowance  and  the  pay  of  gunnery  sergeants,  was  superseded  by  the  subsequent 
provisions  relating  thereto  of  Act  Aug.  22,  1912,  c  335,  post,  §  2918,  Act 
March  3,  1915,  c.  83,  post,  §  2918a,  Act  June  12,  1916,  c  140,  §  3,  post,  9 
2918b,  and  Act  Aug.  29,  1916,  c.  417,  post,  {  2918c. 

(4220) 

Digitized  by  VjOOQIC 


Ch.  9)  THE  NAVY  §  2910 

Additions  to  the  enlisted  force  were  authorized  by  provisions  of  Act  July  1, 
1902,  c.  1368,  Act  March  3,  1903,  c.  1010,  Act  March  3,  1905,  c.  1481,  and 
Act  May  13,  1908,  c.  166,  post,  §§  2910-2914.  And  by  a  proviso  of  the  act 
last  mentioned  the  number  of  enlisted  men  in  the  corps  shall  be  such  as  Con- 
gress may  from  time  to  time  authorize. 

Subsequent  additions  were  made  by  a  provision  of  Act  Aug.  22,  1912,  c. 
835,  post,  §  2918,  Act  March  3,  1915,  c  83,  post,  §  2918a,  Act  June  12,  1916, 
c  140,  i  8,  post,  §  2918b,  and  Act  Aug.  29,  1916,  c.  417,  post,  §  2918c. 

The  annual  appropriations  in  the  naval  appropriation  acts  for  pay  of  en- 
listed men,  active  list,  are  accompanied  by  a  provision  that  the  number  of 
enlisted  men  shall  be  exclusive  of  those  undergoing  imprisonment  with  sen- 
tence of  dishonorable 'discharge  from  the  service  at  expiration  of  such  con- 
finement The  provision  for  the  fiscal  year  1917  was  by  Act  Aug.  29,  1916, 
c  417. 

Notes  of  DeoisioiLJi 

Gunnery  sergeants.— The  grade  of  specifically  fixed  by  the  same  statute, 
"gunnery  sergeant"  was  first  establish-  Bristow  v.  U.  S.  (1911)  47  Ct.  CL  46. 
ed  by  this  statute,  and  the  pay  was 

§  2909.  (Act  Aug.  29,  1916,  c.  417.)     Marine  Corps  band;  pay;  en- 
gagement to  furnish  music  in  competition  with  civilians. 

The  band  of  the  United  States  Marine  Corps  shall  consist  of  one 
leader,  whose  pay  and  allowances  shall  be  those  of  a  captain  in  the 
Marine  Corps;  one  second  leader,  whose  pay  shall  be  $150  per 
month  and  who  shall  have  the  allowances  of  a  sergeant  major; 
ten  principal  musicians,  whose  pay  shall  be  $125  per  month;  twen- 
ty-five first-class  musicians,  whose  pay  shall  be  $100  per  month; 
twenty  second-class  musicians,  whose  pay  shall  be  $85  per  month ; 
and  ten  third-class  musicians,  whose  pay  shall  be  $70  per  month ; 
such  musicians  of  the  band  to  have  the  allowances  of  a  sergeant 
and  to  have  no  increase  in  the  rates  of  pay  on  account  of  length  of 
service:  Provided,  That  a  member  of  the  said  band  shall  not,  as 
an  individual,  furnish  music,  or  accept  an  engagement  to  furnish 
music,  when  such  furnishing  of  music  places  him  in  competition 
with  any  civilian  musician  or  musicians,  and  shall  not  accept  or  re- 
ceive remuneration  for  furnishing  music  except  under  special  cir- 
cumstances when  authorized  by  the  President,     (39  Stat.) 

From  naval  appropriation  act,  cited  above. 

This  section  supersedes  a  part  of  the  Navy  Personnel  Act  of  1899,  Act 
March  3,  1899,  c.  413,  §  24. 

The  pay  of  the  drum  major  was  prescribed  by  a  provision  of  Act  July  26, 
1894,  c  165,  post,  S  2933. 

Additional  pay  to  members  of  the  Marine  Band,  so  long  as  they  perform  on 
the  Capitol  grounds  or  the  President's  grounds,  was  provided  by  B.  S.  S  1613, 
post,  S  2934. 

Notes  of  DeoisioiLJi 

Compensation  and  commutatlond—  Competition  with  local  musicians^— 
Musicians  are  not  entitled  to  increased  Act  May  13,  1908  (35  Stat  153),  pro- 
pay  for  length  of  service.  Giacchetti  hibiting  navy  bands  or  members  there- 
r.  U.  S.  (1904)  39  Ct  01.  381.  of    from    receiving    remuneration    for 

The    second    leader    of    the    Marine  furnishing  music  outside  the  limits  of 

Band  is  not  a  commissioned  officer,  and  military  posts,  when  the  furnishing  of 

is  not  entitled  to  commutation  of  quar-  such  music  places  them  in  competition 

ters.     Smith  v.  U.  S.  (1912)  47  Ct  CL  with  local  musicians,  do  not  apply  to 

313.  the  Marine  Band.     (1908)  27  Op.  Atty. 

Gen.  90. 

§  2910.  (Act  July  1,  1902,  c.  1368.)     Additional  enlisted  force. 

In  addition  to  the  enlisted  force  of  the  Marine  Corps  now  author- 
ized by  law  there  may  be  enlisted  ten  gunnery-sergeants,  forty  ser- 
geants, sixty  corporals,  ten  drummers,  ten  trumpeters,  and  six  hun- 
dred and  twenty  privates.    (32  Stat.  687.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1903, 
cited  above. 

Subsequent  additions  were  authorized  by  provisions  of  the  similar  appropria- 
tion acts  for  subsequent  years,  post,  §§  2911-2918d. 
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§  2911.  (Act  March  3,  1903,  c.  1010.)  Additional  officers  and  en- 
listed force;  filling  vacancies. 
From  and  after  the  passage  of  this  Act,  and  in  order  to  further 
increase  the  efficiency  of  the  Marine  Corps,  the  following  additional 
officers,  noncommissioned  officers,  drummers,  trumpeters,  and  pri- 
vates to  those  now  provided  by  law  for  said  corps,  are  hereby  author- 
ized and  directed,  namely :  One  colonel,  one  lieutenant-colonel,  five 
majors,  twelve  captains,  twenty-five  first  lieutenants,  twelve  second 
lieutenants,  one  assistant  adjutant  and  inspector  with  the  rank  of 
lieutenant-colonel,  two  assistant  adjutants  and  inspectors  with  the 
rank  of  major,  one  assistant  quartermaster  with  the  rank  of  lieuten- 
ant-colonel, five  assistant  quartermasters  with  the  rank  of  captain, 
one  assistant  paymaster  with  the  rank  of  lieutenant-colonel,  one  as- 
sistant paymaster  with  the  rank  of  captain,  one  sergeant-major,  forty 
quartermaster-sergeants,  twelve  first  sergeants,  sixty-five  sergeants, 
fifty-five  corporals,  ten  drummers,  ten  trumpeters,  and  five  hundred 
and  twenty-seven  privates :  Provided,  That  the  vacancies  now  exist- 
ing in  the  line  and  the  staff  departments  of  the  Marine  Corps  and 
those  created  by  this  Act  below  the  grade  of  brigadier-general  shall 
be  tilled,  respectively,  first  by  promotion  by  seniority  and  then  by 
selection  and  appointment  as  now  provided  by  law,  excepting  that 
vacancies  in  the  grade  of  second  lieutenant  shall  be  filled  first,  as  far 
as  practicable,  from  graduates  of  the  Naval  Academy  each  year  on 
completing  the  prescribed  course  at  the  Naval  Academy,  exclusive 
of  the  probationary  tour  of  sea  service  before  final  graduation,  then 
from  meritorious  noncommissioned  officers  and  from  civil  life  be- 
tween the  ages  of  twenty-one  and  twenty-seven  years:  Provided, 
That  the  commissions  of  officers  now  in  the  Marine  Corps  shall  not 
be  vacated  by  this  Act :  And  provided  further,  That  officers  selected 
for  appointment  to  fill  vacancies  in  the  grade  of  field  officers  in  any  of 
the  staff  departments  shall  be  taken  from  officers  on  the  active  list 
not  below  the  grade  of  captain  and  who  have  seen  not  less  than  seven 
years'  service  as  commissioned  officers  in  the  Marine  Corps.  And 
that  appointments  to  the  grade  of  captain  in  any  of  the  staff  depart- 
ments shall  be  made  from  officers  on  the  active  list  of  the  Marine 
Corps  not  below  the  grade  of  first  lieutenant.    (32  Stat.  1198.) 

These  were  provisions  of  the  naval  appropriation  act  for  the  fiscal  year  1004, 
cited  above. 

Subsequent  additions  were  authorised  by  provisions  of  the  similar  appropri- 
ation acts  for  subsequent  years,  post,  S§  2912-2918. 

See  S  2907h,  ante. 

§  2911a.  (Act  Aug.  29,  1916,  c.  417.)     Eligibility  of  midshipman  at 
Naval  Academy  or  cadets  at  Military  Academy. 

No  midshipman  at  the  United  States  Naval  Academy  or  cadet 
at  the  United  States  Military  Academy  who  fails  to  graduate  there- 
from shall  be  eligible  for  appointment  as  a  commissioned  officer 
in  the  Marine  Corps  until  after  the  graduation  of  the  class  of  which 
he  was  a  member.    (39  Stat.) 

From  naval  appropriation  act,  cited  above. 

§  2911b.  (Act  Aug.  29,  1916,  c.  417.)  Number  of  commissioned  of- 
ficers. 
Hereafter  the  total  number  of  commissioned  officers  of  the  ac- 
tive list  of  the  line  and  staff  of  the  Marine  Corps,  exclusive  of  offi- 
cers borne  on  the  Navy  list  as  additional  numbers,  shall  be  four 
per  centum  of  the  total  authorized  enlisted  strength  of  the  active 
list  of  the  Marine  Corps,  exclusive  of  the  Marine  Band,  and  of  men 
under  sentence  of  discharge  by  court-martial,  distributed  in  the 
proportion  of  one  officer  with  rank  senior  to  colonel  to  four  with 
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the  rank  of  colonel,  to  five  with  the  rank  of  lieutenant  colonel,  to 
fourteen  with  the  rank  of  major,  to  thirty-seven  with  the  rank  of 
captain,  to  thirty-one  with  the  rank  of  first  lieutenant,  to  thirty-one 
with  the  rank  of  second  lieutenant.     (39  Stat») 
From  naval  appropriation  act,  cited  above. 

§  2912.  (Act  March  3,  1905,  c.  1481.)     Additional  enlisted  force. 
Pay,  Marine  Corps:    *    * 

Pay  of  noncommissioned  officers,  musicians,  and  privates,  as  pre- 
scribed by  law;  *  *  and  the  following  additional  enlisted  men, 
namely,  ten  first  sergeants,  sixty-seven  sergeants,  one  hundred  and 
forty-two  corporals,  ten  drummers,  ten  trumpeters,  and  one  thousand 
privates.    (33  Stat.  1113.) 

This  was  a  provision  of  an  appropriation  for  "Pay,  Marine  Corps,"  in  the 
naval  appropriation  act  for  the  fiscal  year  1906,  cited  above. 

Subsequent  additions  were  authorized  by  provisions  of  the  similar  appro- 
priation acts  for  subsequent  years,  post,  §§  2913-2918d. 

§  2913.  (Act  May  13,  1908,  c.  166.)  Additional  officers  and  en- 
listed men;  number  of  enlisted  men  to  be  as  authorized  from 
time  to  time. 
From  and  after  the  passage  of  this  Act,  and  in  order  to  further 
increase  the  efficiency  of  the  United  States  Marine  Corps,  the  following 
additional  officers,  noncommissioned  officers,  drummers,  trumpeters, 
and  privates  to  those  now  provided  by  law  for  said  corps  are  hereby 
authorized  and  directed,  namely:  One  major-general  commandant, 
in  lieu  of  the  present  brigadier-general  commandant;  one  colonel; 
one  lieutenant-colonel;  two  majors;  eighteen  captains;  seven  first 
lieutenants;  fourteen  second  lieutenants;  one  assistant  adjutant  and 
inspector,  with  the  rank  of  lieutenant-colonel;  one  assistant  quarter- 
master, with  the  rank  of  lieutenant-colonel;  one  assistant  quarter- 
master, with  the  rank  of  major;  and  three  assistant  quartermasters, 
with  the  rank  of  captain;  one  assistant  paymaster,  with  the  rank  of 
major;  one  assistant  paymaster,  with  the  rank  of  captain;  two  ser- 
geant-majors; fifteen  quartermaster-sergeants,  five  of  whom  are  to 
serve  in  the  pay  department ;  twenty  first  sergeants ;  fifty  sergeants ; 
one  hundred  and  twenty-five  corporals ;  ten  drummers ;  ten  trumpeters ; 
and  five  hundred  and  eighteen  privates:  Provided,  That  hereafter  the 
number  of  enlisted  men  in  the  United  States  Marine  Corps  shall  be 
such  as  the  Congress  may  from  time  to  time  authorize.  (35  Stat. 
155.) 

These  were  provisions  of  the  naval  appropriation  act  for  the  fiscal  year  1909, 
cited  above. 

A  previous  provision  that  the  commandant  of  the  corps  should  have  the 
rank,  pay,  etc.,  of  a  major-general  in  the  army,  until  a  vacancy  should  oc- 
cur in  the  ofiSce,  made  by  Act  July  1,  1902,  c  1368,  was  superseded  by  the 
provision  herein  for  a  major-general  commandant. 

Said  provision  of  this  act  for  a  major-general  commandant  was  modified 
by  provisions  for  filling  a  vacancy  in  the  position  thereafter  existing  by  ap- 
pointment thereto  for  a  term  of  four  years,  with  the  rank,  pay,  etc.,  of  a 
major-general  in  the  Army,  of  Act  Dec.  19,  1913,  c.  3,  post,  §  2915. 

Subsequent  additions  to  the  officers  of  the  Corps  is  authorized  by  Act  Aug. 
22,  1912,  c.  335,  post,  f  2917,  Act  June  12,  1916,  c.  140,  §  3,  post,  §  2918b, 
and  Act  Aug.  29,  1916,  c  417,  post,  §  2918c. 

§  2914.  (Act  May  13,  1908,  c.  166.)     Filling  vacancies  created  by 
act. 

The  vacancies  now  existing  in  the  line  and  staff  departments  of 
the  United  States  Marine  Corps  and  those  created  by  this  Act  shall 
be  filled  in  the  manner  provided  by  law.    (35  Stat.  155.) 

This  was  a  further  provision  of  the  naval  appropriation  act  for  the  fiscal 
year  1900,  cited  above. 

•        (4223) 


Digitized  by 


Google 


§  2915  THE  NAVT  (Tit.  15 

§  2915.  (Act  Dec.  19,  1913,  c  3.)  Filling  vacancy  in  position  of 
commandant;  appointment  for  term  of  four  years ;  rank,  pay, 
etc. ;  retirement;  commandant  to  be  carried  as  additional  num- 
ber in  his  grade;  total  number  of  officers  not  increased  or  re- 
duced. 
Hereafter  when  a  vacancy  shall  exist  in  the  position  of  command- 
ant of  the  Marine  Corps  the  President  may  appoint  to  such  posi- 
tion, by  and  with  the  advice  and  consent  of  the  Senate,  an  officer 
of  the  Marine  Corps  on  the  active  list  [not  below  the  grade  of  field 
officer,]  who  shall  hold  office  as  such  commandant  for  a  term  of 
four  years,  unless  sooner  relieved,  and  who,  while  so  serving,  shall 
have  the  rank,  pay,  and  allowances  of  a  major  general  in  the  Army; 
and  any  officer  appointed  under  the  provisions  of  this  Act  who  shall 
be  retired  from  the  position  of  commandant  of  the  Marine  Corps, 
in  accordance  with  the  provisions  of  sections  twelve  hundred  and 
fifty-one,  sixteen  hundred  and  twenty-two,  and  sixteen  hundred  and 
twenty-three,  Revised  Statutes  of  the  United  States,  or  by  rea- 
son of  age  or  length  of  service,  shall  have  the  rank  and  retired 
pay  of  a  major  general ;  if  retired  for  any  other  reason,  he  shall  be 
placed  on  the  retired  list  of  officers  of  the  grade  to  which  he  be- 
longed at  the  time  of  his  retirement:  Provided,  That  an  officer 
serving  as  commandant  shall  be  carried  as  an  additional  number 
in  his  grade  while  so  serving,  and  after  his  return  to  duty  in  his 
grade  until  said  grade  is  reduced  to  the  number  authorized  by  law : 
Provided  further.  That  nothing  herein  contained  shall  operate  to 
increase  or  reduce  the  total  number  of  officers  in  the  Marine  Corps 
now  provided  by  law.    (38  Stat.  241.) 

This  was  an  act  entitled  ''An  act  to  make  the  tennre  of  the  office  of  the 
major  general  commandant  of  the  Marine  Ck)rp8  for  a  term  of  four  years.*' 

A  previous  provision  for  a  major-general  commandant  was  made  by  Act 
May  13,  1908,  c.  166,  ante,  {  2913. 

R.  S.  §§  1251,  1622,  1623,  mentioned  in  this  act,  are  set  forth  ante,  §  2089, 
and  post,  §§  2949,  2950. 

The  words  in  braclcets  are  superseded  by  Act  Ang.  29,  1916,  c  417,  post, 
§  2915a. 

Notes  of  Deoisions 

Retirement  of  oommandant  and  tern-  During  a  vacancy  caused  by  the  re- 
porary  fliiino  of  vacancy^— After  a  com-  tirement  of  a  commandant  of  the  Unit- 
mandant  of  the  United  States  marine  ed  States  marine  corps  the  orders  and 
corps  is  placed  upon  the  retired  list  of  correspondence  connected  with  the  of- 
officers  of  that  corps,  on  account  of  fice  should  be  signed  by  the  Secretary 
age,  he  cannot  legally  be  retained  in  of  the  Navy  or  by  the  Acting  Secretary 
his  former  office  of  commandant  of  the  in  person.  An  officer  on  the  active  list 
marine  corps  until  his  successor  is  ap-  of  the  marine  corps  cannot  be  tempo- 
pointed.    (1910)  28  Op.  Atty.  Gen.  486.  rarily  detailed  to  fill  such  vacancy.    Id. 

§  2915a.  (Act  Aug.  29,  1916,  c.  417.)  Appointments  to  position  of 
major  general  commandant. 
Appointments  hereafter  made  to  the  position  of  major  general 
commandant  under  the  prpvisions  of  the  Act  approved  December 
nineteenth,  nineteen  hundred  and  thirteen,  entitled  "An  Act  to 
make  the  tenure  of  office  of  the  major  general  commandant  of  the 
Marine  Corps  for  a  term  of  four  years,"  shall  be  made  from  officers 
of  the  active  list  of  the  Marine  G^rps  not  below  the  rank  of  colonel. 
(39  Stat.) 

From  naval  appropriation  act,  cited  above. 

§  2916.  (Act  June  24,  1910,  c.  378.)     Assistant  paymasters*  clerks; 

pay,  allowances,  etc. 
For  each  assistant  pajrmaster,  one  clerk  who  shall  hereafter  be 
available  wherethis  services  are  required  and  who  shall  receive  the 
same  pay,  allowances,  and  other  benefits  as  are  now  or  may  hereafter 
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be  provided  for  paymasters'  clerks  of  corresponding  length  of  service 
in  the  United  States  Army  (five  clerks  in  all).    (36  Stat.  625.) 

Tbi8  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1911, 
cited  above. 

The  pay  and  allowances  of  Army  paymasters'  clerks  were  to  be  the  same  as 
provided  by  law  for  Navy  paymasters*  clerks  on  shore  duty,  by  a  provision 
of  Act  March  3,  1911,  c.  209,  ante,  |  2137,  and  Navy  paymasters'  clerks  were 
to  receive  the  same  pay  and  allowances  as  warrant  officers,  by  a  provision 
of  Act  May  13,  190S,  c.  166,  as  amended  by  a  previous  provision  of  this  act, 
set  forth  ante,  {  2870. 

On  the  consolidation  of  the  Pay  Department  with  the  Quartermaster's 
and  Subsistence  Departments  of  the  Army  into  the  Quartermaster  Corps,  the 
paymasters'  clerks  were  to  be  known  as  pay  clerks,  and  were  to  continue 
to  have  the  same  pay,  allowances,  etc,  by  provisions  of  Act  Aug.  24,  1912, 
c.  391,  S  4,  ante,  {  1780;  but  no  further  appointments  of  pay  clerks  were  to 
be  made,  by  a  provision  of  Act  March  2, 1913,  c.  93,  ante,  §  1783. 

§  2917.  (Act  Aug.  22,  1912,  c.  335.)     Additional  officers. 

Pay,  Marine  Corps :  For  pay  and  allowances  prescribed  by  law 
of  officers  on  the  active  list,  including  clerks  for  assistant  paymas- 
ters, five  in  all,  and  for  the  following  additional  officers  hereby  au- 
thorized: One  major,  four  captains,  four  first  lieutenants,  and 
four  second  lieutenants.    (37  Stat.  350.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1914, 
cited  above. 

A  further  provision  of  the  act  for  additions  to  the  enlisted  force  is  set 
forth  post,  S  2918. 

§  2918.  (Act  Aug.  22,  1912,  c.  335.)     Additional  enlisted  force. 

Pay  of  enlisted  men,  active  list:  Pay  of  noncommissioned  offi- 
cers, musicians,  and  privates,  as  prescribed  by  law,  and  for  the  fol- 
lowing additional  enlisted  men  hereby  authorized :  Four  sergeants 
major,  four  quartermaster  sergeants,  twelve  first  sergeants,  four 
gunnery  sergeants,  eighteen  sergeants,  thirty-five  corporals,  four 
drummers,  four  trumpeters,  and  three  hundred  and  fifteen  privates. 
(37  Stat.  350.) 

This  was  a  farther  provision  of  the  naval  appropriation  act  for  the  fiscal 
year  1914,  cited  above. 

§  2918a.  (Act  March  3,  1915,  c.  83.)     Numbers  of  enlisted  force. 

Pay  of  enlisted  men,  active  list:  Pay  of  noncommissioned  offi- 
cers, musicians,  and  privates,  as  prescribed  by  law,  and  the  num- 
ber of  enlisted  men  shall  be  exclusive  of  those  undergoing  impris- 
onment with  sentence  of  dishonorable  discharge  from  the  service 
at  the  expiration  of  such  confinement,  *  *:  Provided,  That 
the  number  of  gunnery  sergeants  heretofore  authorized  is  increas- 
ed by  twenty ;  that  the  number  of  sergeants  heretofore  authorized 
is  increased  by  twenty;  that  the  number  of  corporals  heretofore 
authorized  is  increased  by  seventy;  and  that  the  number  of  pri- 
vates heretofore  authorized  is  decreased  by  one  hundred  and  ten. 
(38  Stat.  948.) 

From  naval  appropriation  act. 

§  2918b.  (Act  June  12,  1916,  c.  140,  §  3.)     Additional  officers  and 
non-commissioned  officers. 

That  the  following  increase  in  the  United  States  Marine  Corps 
be,  and  the  same  is  hereby,  authorized:  Two  majors,  twelve  cap- 
tains, eighteen  first  lieutenants,  two  assistant  quartermasters  with 
the  rank  of  captain,  one  assistant  paymaster  with  the  rank  of  cap- 
tain, five  quartermaster  sergeants,  five  first  sergeants,  five  gunnery 
sergeants,  and  eleven  sergeants.    (39  Stat.) 

From  "An  act  to  authorize  and  empower  officers  and  enlisted  men  of  the 

Navy  and  Marine  Corps  to  serve  under  the  Government  of  the  Republic  of 

Haiti,"  etc.,  cited  abovew 
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§  2918c.  (Act  Aug.  29,  1916,  c.  417.)     Pay  of  enlisted  men  in  ac- 
tive list. 
Pay  of  enlisted  men,  active  list:  Pay  and  allowances  of  noncom- 
missioned officers,  musicians,  and  privates,  as  prescribed  by  law, 
and  for  the  following  additional  enlisted  men  hereby  authorized: 
Twenty-eight  sergeants  major,  one  hundred  and  seventeen  quarter- 
master sergeants,  one  hundred  and  seven  first  sergeants,  one  hun- 
dred and  seven  gunnery  sergeants,  five  hundred  sergeants,  eight 
hundred  and  thirty-five  corporals,  fifty  drummers,  fifty  trumpeters, 
three  thousand  two  hundred  and  thirty-five  privates.     (39  Stat.) 
From  naval  appropriation  act,  cited  above. 

§  2918d.  (Act  Aug.  29,  1916,  c.  417.)     President  authorized  to  in- 
crease strength  of  Marine  Corps ;  distribution  of  grades. 

The  President  is  authorized,  when,  in  his  judgment,  it  becomes 
necessary  to  place  the  country  in  a  complete  state  of  prepared- 
ness, to  further  increase  the  enlisted  strength  of  the  Marine  Gjrps 
to  seventeen  thousand  four  hundred :  And  provided,  That  the  dis- 
tribution in  the  various  grades  shall  b.e  in  the  same  proportion  as 
that  authorized  at  the  time  when  the  President  avails  himself  of 
the  authority  herein  granted.  (39  Stat.) 
From  naval  appropriation  act,  cited  above. 

§  2918e.  (Act  Aug.  29,  1916,  c.  417.)     Warrant  grades  of  marine 
gimner  and  quartermaster  clerk. 

The  warrant  grades  of  marine  gunner  and  quartermaster  clerk 
are  hereby  established,  and  the  appointment  as  herein  prescribed 
of  twenty  marine  gunners  and  twenty  quartermaster  clerks  is  here- 
by authorized.  Officers  in  those  grades  shall  have  the  rank  and 
receive  the  pay,  allowances  and  privileges  of  retirement  of  war- 
rant officers  in  the  Navy.  They  shall  be  appointed  from  the  non- 
commissioned officers  of  the  Marine  Corps  and  clerks  to  quarter- 
masters now  serving  as  such  and  who  have  performed  field  serv- 
ice.   (39  Stat.) 

From  naval  appropriation  act,  cited  above. 

(R.  S.  §  1599.  Superseded.) 
This  section  provided  that  no  person  under  20  or  over  25  years  of  age  should 
be  appointed  from  civil  life  as  a  commissioned  officer  of  the  Marine  Corps, 
and  that  no  person  should  be  so  appointed  until  his  qualifications  for  service 
had  been  examined  and  approved  under  the  directions  of  the  Secretary  of  the 
Navy.  It  was  superseded  by  the  provisions  for  filling  vacancies  in  the  corps 
of  the  Navy  Personnel  Act  of  March  3,  1899,  c.  413,  §  20,  ante,  §  2905.  Sub- 
sequent provisions  for  filling  vacancies  then  existing  or  created  by  the  act 
itself  were  made  by  Act  March  3,  1903,  c  1010,  ante,  §  2911. 

§  2919.  (R.  S.  §  1600.)     Credit  for  volunteer  service. 

All  marine  officers  shall  be  credited  with  the  length  of  time  they 
may  have  been  employed  as  officers  or  enlisted  men  in  the  volunteer 
service  of  the  United  States. 

Act  March  2,  1867,  c.  174,  §  3,  14  Stat.  616. 

Notei  of  Decisions 

Construction.— The  two  terms,  "offi-      petty  officers,  and   seamen.     Muse  y. 
cers"   and   "enUsted   men,"   are   mani-      U.  S.  (1884)  19  Ct.  CI.  441. 
fesUy  used  to  include  the  four  classes         Cited     without     definite    application, 
of  the  navy,  officers,  warrant  officers.      In  re  Doyle  (D.  O.  1883)  18  Fed.  869, 

370. 

(R.  S.  §  1601.  Superseded.) 
This  section  provided  that  the  commandant  of  the  Marine  Corps  should  have 
the  rank  of  a  brigadier-general  of  the  Army.  Act  June  6,  1874,  c.  216,  18 
Stat.  58,  nrovided  that  the  office  of  commandant  of  the  Marine  Corps  having 
the  rank  of  a  brigadier-general  of  the  Army  should  continue  until  a  vacancy 
occurred  and  no  longer,  and  that  thereafter  the  commandant  should  have  the 
rank  and  pay  of  a  colonel.  The  vacancy  occurred  on  November  1,  1876,  and  a 
commandant  with  the  rank  of  colonel  was  appointed.     But  these  provisions 
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were  superseded  by  those  for  the  compositioD  of  the  corps,  including  therein  a 
brigadier-general  commandant,  of  the  Navy  Personnel  Act  of  March  3,  1809, 
c.  413,  §  18,  ante,  §  2901.  And  a  major-general  commandant,  in  lieu  of  the 
brigadier-general  commandant,  was  authorized  by  Act  May  13,  lOOS,  c.  166, 
ante,  §  2913.  But  that  provision  was  modified  by  provisions  for  filling  a  va- 
cancy thereafter  existing  by  tlie  appointment  thereto,  for  a  term  of  four  years, 
with  the  rank,  pay,  etc.,  of  a  major-general  in  the  Army,  of  Act  Dec.  19,  1913, 
c.  3,  ante,  §  2915. 

(R.  S.  §  1602.  Superseded.) 
This  section  provided  that  the  adjutant  and  inspector,  the  paymaster,  and 
the  quartermaster  should  have  the  rank  of  major,  and  that  the  assistant  quar- 
termaster should  have  the  rank  of  captain.  It  was  amended  by  Act  Feb.  27, 
1877,  c.  69,  19  Stat.  244,  so  that  each  assistant  quartermaster  should  have  the 
rank  of  captain.  It  was  superseded  by  the  provisions  for  the  composition 
of  the  staff  of  the  corps  of  the  Navy  Personnel  Act  of  March  3,  1899,  c.  413, 
§  22,  ante,  §  2906. 

§  2920.  (R.  S.  §  1603.)     Relative  rank  with  the  Army. 

The  officers  of  the  Marine  Corps  shall  be,  in  relation  to  rank,  on 
the  same  footing  as  officers  of  similar  grades  in  the  Army. 
Act  June  30,  1834,  c.  132,  f  4,  4  Stat.  713. 

Notes  of  Deeisions 

Relative  rank  of  officers  of  marine  cers  is  prescribed  by  this  section,  and 

corpe^— The  mere  promotion  of  two  of-  could  not  be  changed  by  any  act  of  the 

ficers  in  different  departments  of  the  President  or  of  the  Navy  Department, 

marine   corps    does   not   disturb    their  (1906)  26  Op.  Atty.  Gen.  16. 

pre-existing  relative  rank.     (1902)  24  The  Secretary  of  the  Navy  is  without 

Op.  Atty.  Gen.  74.  authority   to   make   such   a   change   in 

Officers  of  the  marine  corps,  who  are  Navy  Regulations  1909,  art.  23,  as  to 

"in  relation  to  rank  on  the  same  foot-  fix  the  relative  rank  of  officers  of  the 

ing  as  officers  of  similar  grades  in  the  marine  corps  with  officers  of  the  navy 

army,"  take  rank  and  precedence  rela-  according  to  the  length  of  service  rath- 

tively  to  line  officers  in  the  navy  ac-  er   than    by   the   date   of   commission, 

cording   to    grade,    and    if    of    similar  (1911)  29  Op.  Atty.  Gen.  264. 

grade,  then  according  to  dates  of  com-  Navy  Regulations  1909,  art.  25,  par. 

mission.    (1905)  25  Op.  Atty.  Gen.  517.  3,  may  be  amended  in  form  so  as  to 

There  is  no  law  making  any  distinc-  read:    "When  officers  of  the  army  are 

tion  as  to  relative  rank  and  precedence  associated  jointly  with  officers  of  the 

between    the    officers    of    the    marine  navy    or    marine    corps,    their    corre- 

corps  who  are,  and  those  who  are  not,  sponding  rank  shall  be  determined  ac- 

graduates  of  the  United  States  Naval  cording  to   the  dates  of  their  respec- 

Academy,  either  as  respects  themselves  tive  commissions,  when  of  the  same  or 

or  officers  of  the  line  of  the  navy.    Id.  of  corresponding  grades;  and  when  of 

The  relation  as  to  rank  which  officers  different  r&nk,  as  set  forth  in  the  first 

of  the  marine  corps  hold  to  other  offi-  paragraph  of  this  article."     Id. 

§  2921.  (R.  S.  §  1604.)     Brevets. 

Commissions  by  brevet  may  be  conferred  upon  commissioned  offi- 
cers of  the  Marine  Corps  in  the  same  cases,  upon  the  same  condi- 
tions, and  in  the  same  manner  as  are  or  may  be  provided  by  law 
for  officers  of  the  Army. 

Act  July  6,  1812,  c.  137,  §  4,  2  Stat.  785.  Act  AprU  16,  1814,  c.  58,  S 
3,  3  Stat.  124.  Act  April  16,  1818,  c.  64,  §  2,  3  Stat  427.  Act  June  30, 
1834,  c.  132,  §  9,  4  Stat.  713.  Act  March  1,  1869,  c.  52,  $  2,  15  Stat.  281. 
Act  March  3,  1869,  c.  124,  §  7,  15  Stat.  318.  Act  July  15,  1870,  c.  294,  §  16, 
16  Stat.  319. 

Brevet  commissions  for  officers  of  the  Army  were  provided  for  by  R.  S.  §§ 
1209-1211,  ante,  ||  1925-1927. 

Notes  of  Deciaiona 

Braveta  in  marine  corp8^— Brevet  of-  marines  is  recognized  by  any  act  of 
ficers  of  the  marine  corps  held  to  be  Congress  now  in  force,  the  President 
on  the  same  footing  with  other  officers  cannot  confer  that  rank.  (1820)  1 
of  the  military  establishment  in  re-  Op.  Atty.  Gen.  352. 
spect  to  circumstances  entitling  them  Act  March  3,  1817,  c.  65,  fixing  the 
to  pay  and  emoluments.  U.  S.  v.  Free-  peace  establishment  of  the  marine 
man  (1845)  3  How.  556,  563,  11  L.  corps,  not  having  retained  any  majors 
Ed.  724.  in  service,  the  brevets  previously  con- 
As  no  such  officer  as  brevet  major  of  ferred   were    thereby   made    to    cease 
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with  the  termination  of  the  lineal  rank  If  it  shall  be  deemed  inexpedient  to 

of  majors  by  commission.     (       )  1  Op.  confer  upon  a  captain  of  marines  the 

Atty.  Gen.  489.  brevet  rank  of  major  in  the  army,  then 

Since  Act  March  3,  1817,  c  65,  fixing  he  is  entitled,  if  entitled  at  all  to  pro- 

the  peace  establishment  of  the  marine  motion,  to  the  brevet  rank  of  lieutenant 

corps,  the  only  brevet  rank  of  major  colonel  in  the  marine  corps.    Id. 

which  the  President  can  confer  is  that  Brevet  officers  of  the  marine  corps 

of  brevet   major  in   the   army   of  the  are  entitled  to  the  same  pay  and  emoln- 

United  States.    (1822)  1  Op.  Atty.  Gen.  ments  which  are  allowed  to  officers  of 

578.  similar  grades  in  the  infantry  of  the 

army.     (1852)  6  Op.  Atty.  Gen.  513. 

§  2922.  (R.  S.  S  1605.)     Advancement  in  number. 

Any  officer  of  the  Marine  Corps  may,  by  and  with  the  advice  and 
consent  of  the  Senate,  be  advanced  not  exceeding  thirty  numbers  in 
rank,  for  eminent  and  conspicuous  conduct  in  battle  or  extraordinary 
heroism. 

Act  April  21,  1864,  c  63,  §  6,  13  Stat  54.  Act  Jan.  24,  1865,  c  19,  | 
1,  13  Stat  424. 

§  2923.  (R.  S.  §  1606.)     Promotion  when  grade  is  full. 

Any  officer  who  is  nominated  to  a  higher  grade  by  the  provisions 
of  the  preceding  section  shall  be  promoted,  notwithstanding  the  num- 
ber of  said  grade  may  be  full,  but  no  further  promotion  shall  take 
place  in  that  grade,  except  for  like  cause,  until  the  number  is  reduced 
to  that  provided  by  law. 

Act  Jan.  24,  1865,  c  19,  §  2,  13  Stat  424. 

§  2924.  (R.  S.  8  1607.)     Promotion  for  gallantry. 

Any  officer  of  the  Marine  Corps  may,  by  and  with  the  advice  and 
consent  of  the  Senate,  be  advanced  one  grade,  if,  upon  recommen- 
dation of  the  President  by  name,  he  receives  the  thanks  of  Congress 
for  highly  distinguished  conduct  in  conflict  with  the  enemy,  or  for 
extraordinary  heroism  in  the  line  of  his  profession. 

Act  July  16,  1862,  c  183,  §  9,  12  Stat  584.  Act  Jan.  24,  1865,  c  19,  § 
2, 13  Stat  424. 

(R.  S.  §  1608.    Superseded.) 
This  section  provided  that  enlistments  into  the  Marine  Corps  should  be  for 
a  period  not  less  than  five  years.     It  was  superseded  by  the  provision  that 
enlistments  should  be  for  not  less  than  four  years,  of  Act  March  3,  1901,  c 
852,  post,  S   2925. 

§  2924a.  (Act  Aug.  29,  1916,  c.  417.)  Advancement  in  rank;  ex- 
aminations. 
For  the  purpose  of  advancement  in  rank  to  and  including  the 
grade  of  colonel,  all  commissioned  officers  of  the  line  and  staff  of 
the  Marine  Corps  shall  be  placed  on  a  common  list  in  the  order  of 
seniority  each  would  hold  had  he  remained  continuously  in  the 
line.  All  advancements  in  rank  to  captain,  major,  lieutenant  colo- 
nel, and  colonel  shall,  subject  to  the  usual  examinations,  be  made 
from  officers  with  the  next  junior  respective  rank,  whether  of  the 
line  or  staff,  in  the  order  in  which  their  names  appear  on  said  list. 
(39  Stat.) 

From  naval  appropriation  act,  cited  above. 

§  2925.  (Act  March  3,  1901,  c.  852.)     Enlistments. 

Hereafter  the  enlistments  into  the  Marine  Corps  shall  be  for  a 
period  of  not  less  than  four  years.    (31  Stat.  1132.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1902, 
cited  above. 

The  transfer  of  any  person  enlisted  in  the  military  service  to  the  Navy  or 
Marine  Corps,  to  serve  the  residae  of  his  term  of  enlistment,  was  authorized 
by  R.  S.  §  1421,  ante,  S  2582. 

Provisions  for  permitting  enlisted  men  to  purchase  their  discharge  from  the 
Navy  or  Marine  Corps,  were  made  by  Act  March  3,  1893,  c.  212,  ante,  i 
2589. 
Provisions  for  issuing  certificates  of  discharge  to  officers  or  men  in  Ilea 
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of  lost  or  destroyed  certificates  were  made  by  Act  Feb.  7,  1800,  c.  8,  ante,  { 
620. 

Provisions  for  removal  from  the  record  of  the  charge  of  desertion  against 
any  appointed  or  enlisted  man  of  the  Navy  or  Marine  Corps  who  served  in  the 
civil  war  were  made  by  Act  Aug.  14,  1888,  c.  800,  and  Act  May  24,  1000,  c. 
560,  post,  H   2054-2060. 

Notes  of  Deoisioiis 


Acts  relating  to  enll8tiiieiitw-«>Acts  of 

congress,  relating  to  the  enlistment  of 
marines,  listed.  Ex  parte  Brown  (G. 
O.  1830)  Fed.  Gas.  No.  1,072,  note. 

Enlistment  of  mInorSd— Enlistments 
in  the  marine  corps  are  not  governed^ 
by  the  statutes  relating  to  the  enlist-* 
ments  in  the  navy,  but  by  regulations 
prescribed  by  the  secretary  of  the 
navy,  and,  the  secretary  having  pre- 
scribed the  regaladons  for  the  recruit- 
ing service  of  the  army,  the  enlistment 
of  minors  is  governed  by  the  statutory 
provisions  relating  to  army  enlistments. 
McCaUa  v.  Facer  (1006)  144  Fed,  61, 
75  C.  G.  A.  210. 

Minors  may  be  enlisted  in  the  marine 
corps,  as  musicians,  with  the  assent  of 
their  fathers;  and  may  be  bound  as  ap- 
prentices to  the  drum  major,  in  behalf 
of  the  government.  Ex  parte  Brown 
(C.  G.  1830)  Fed.  Gas.  No.  1,072. 

A  contract  of  enlistment  in  the  ma- 
rine corps  by  a  minor  over  18  years  of 
age  without  the  consent  of  his  parents 
may  be  avoided  by  the  minor  himself, 
or  by  his  parents,  or  by  the  United 
States.  In  re  McNulty  (D.  G.  1873) 
Fed.  Gas.  No.  8.017. 

The  marine  corps  is  part  of  the  naval 
service,  in  which  minors  over  18  years 
may  be  enlisted  without  the  consent  of 
their  parents  or  guardian.  In  re  Doyle 
(D,  G.  1883)  18  Fed.  360,  871. 

A  minor  may  lawfully  enlist  into  the 
marine  corps.  Gommonwealth  v.  Gam- 
ble (Pa.  1824)  11  Serg.  &  R.  03. 

A  minor  is  bound  by  his  enlistment 
Into  the  marine  corps.  Gommonwealth 
T.  Morris  (Pa.  1852)  1  Phila.  381. 

The  provisions  of  R.  S.  §S  1418,  1410, 
ante,  tS  2575,  2580,  do  not  apply  to  en- 
listments in  the  marine  corps,  and  a 
person  under  21  years  of  age  cannot  be 


enlisted  in  the  marine  corps  without 
the  consent  of  his  parent,  where  such 
parent  retains  the  right  of  control.  In 
re  Shugrue  (1883)  3  Mackey  (14  D. 
G.)  331. 

As  to  effect  and  validity  of  enlistment 
of  minors  in  the  army,  see  §  1885,  ante; 
in  the  navy,  see  {  2580,  ante,  and  notes 
thereunder. 

Discharge  of  enlisted  menw— A  lieu- 
tenant colonel  commanding  marine 
corps  cannot  grant  discharges  to  the 
marines  before  the  expiration  of  their 
term  of  enlistment;  and  until  Gon- 
gress  shall  otherwise  provide,  such 
discharges  can  only  be  granted  by  the 
President  of  the  United  States,  or  in 
conformity  to  such  regulations  as  he 
may  think  proper  to  prescribe.  (1830) 
2  Op.  Atty.  Gen.  353. 

The  additional  pay  given  to  soldiers 
by  R.  S.  i  1284,  does  not  depend  upon 
mere  length  of  service,  but  upon  two 
other  distinct  conditions,  that  is,  hon- 
orable discharge  and  voluntary  reinlist- 
ment,  and  the  claimant  enlisted  in  the 
marine  corps  when  13  years  of  age  can- 
not recover  additional  pay  for  the  pe- 
riod subsequent  to  the  first  5. years  of 
service.  Webb  v.  U.  S.  (1888)  23  Gt. 
Gl.  58. 

A  state  court  has  no  jurisdiction  on 
habeas  corpus  to  inquire  into  the  va- 
lidity of  enlistments  into  the  marine 
corps  of  the  United  States,  and  to  dis- 
charge enlisted  men  from  service,  when 
in  the  judgment  of  the  court  their  en- 
listment had  not  been  made  in  con- 
formity with  the  laws  of  the  United 
States.  Gommonwealth  v.  Butler 
(1002)  10  Pa.  Super.  Gt.  626. 

Cited  without  definite  application, 
In  re  Brykczynski  (D.  G.  1013)  207 
Fed.  813. 


§  2925a.  (Act  Aug.  29,  1916,  c.  417.)     Advertising  for  recruits. 

Authority  is  hereby  granted  to  employ  the  services  of  adver- 
tising agencies  in  advertising  for  recruits  under  such  terms  and 
conditions  as  are  most  advantageous  to  the  Government.  (39 
Stat.) 

From  naval  appropriation  act,  cited  above. 

§  2926.  (R.  S.  §  1609.)     Oath. 

The  officers  and  enlisted  men  of  the  Marine  Corps  shall  take  the 
same  oaths,  respectively,  which  are  provided  by  law  for  the  officers 
and  enlisted  men  of  the  Army. 

Act  July  11,  1708,  c.  72,  J  4,  1  Stat.  605. 

Tlie  oath  of  allegiance  was  to  be  administered  also  to  the  officers  and  men 
of  the  Navy,  by  Act  March  3,  1800,  c.  413,  §  25,  ante,  §  2807. 

63,  75  C.  C.  A.  210;   In  re  Doyle  (D. 
a  1883)  18  Fed.  860,  370. 


Cited    without    deflnita    appiication, 
McCalla  v.  Facer  (1006)  144  Fed.  61, 
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§  2927.  (R.  S.  §  1610.)     Exemption  from  arrest. 

Marines  shall  be  exempt,  while  enlisted  in  said  service,  from  all 
personal  arrest  for  debt  or  contract. 

Act  July  11,  1798,  c.  72,  {  5,  1  Stat.  595,  596.  Act  June  30,  1834,  c.  132, 
§  3,  4  Stat.  713. 

Notes  of  Deeisions 

Exemption  of  midshipmen.— Midship-  nor  are  they  ''enlisted  into  the  serv- 
men  are  not  exempt  from  arrest  ice,"  and  a  proper  construction  of  Act 
Though  they  are  officers  and  not  com-  July  11,  1798,  c.  72,  for  the  organisca- 
missioned,  yet  they  are  not  "noncom-  tion  of  the  marine  corps,  fails  to  in- 
missioned  officers"  within  the  usual  and  elude  them  in  the  exemptions  made, 
technical   signification   of   that  phrase,  (1836)  3  Op.  Atty.  Gen.  119. 

§  2928.  (R.  S.  §  1611.)     Companies  and  detachments. 

The  Marine  Corps  may  be  formed  into  as  many  companies  or 
detachments  as  the  President  may  direct,  with  a  proper  distribution 
of  the  commissioned  and  non-commissioned  officers  ^nd  musicians 
to  each  company  or  detachment. 

Act  July  11,  1798,  c.  72,  8  1,  1  Stat  594. 

Notes  of  Decisions 

Detachments  of  marine  corps.— The  Cited    without    definite    application, 

name  of  regiments   given  to   "detach-  In  re  Doyle  (D.  C.  1883)  18  B'ed.  369, 

ments"  of  marine  corps  did  not  change  370;  Jaegle  v.  U.  S.  (1893)   28  Ct  CL 

their  character,  and  they  remained  un-  133;   Patyschke  v.  U.  S.  (1896)  31  Ct 

der  the  generic  term  of  "detachments."  CI.  384. 
Berryman  v.  U.  S.   (1908)   43  Ct  CL 
397. 

§  2929.  (R.  S.  §  1612.)     Pay  of  Marine  Corps. 

The  officers  of  the  Marine  Corps  shall  be  entitled  to  receive  the 
same  pay  and  allowances,  and  the  enlisted  men  shall  be  entitled  to 
receive  the  same  pay  and  bounty  for  re-enlisting,  as  are  or  may  be 
provided  by  or  in  pursuance  of  law  for  the  officers  and  enlisted  men 
of  like  grades  in  the  infantry  of  the  Army. 

Act  June  30,  1834,  c.  132,  5  5,  4  Stat.  713.  Act  Aug.  5,  1854,  c.  268,  §  1, 
10  Stat  586. 

Provisions  fixing  the  rates  of  pay  of  officers  and  enlisted  men  of  the  Army, 
to  which  the  officers  and  enlisted  men  of  the  Marine  Corps  were  entitled,  un- 
der this  section,  are  set  forth  ante,  under  Title  XIV,  "The  Army,"  c.  3. 

Various  provisions  relating  to  pay  and  allowances,  etc.,  of  officers  and  en- 
listed men  of  the  Navy  and  the  Marine  Corps  are  set  forth  ante,  under  Chapter 
8  of  this  Title,  ante,  §S  2089-2205. 

Gunnery  sergeants  were  to  receive  the  same  pay,  etc.,  as  a  first  sergeant,  by 
a  provision  of  Act  Aug.  22,  1912,  c.  335,  post,  §  2930. 

Additional  pay  to  privates  detailed  and  serving  as  cooks  was  authorized  by  a 
provision  of  Act  March  2,  1907,  c.  2512,  post,  §  2931. 

A  restriction  on  allowance  of  extra-duty  pay,  was  imposed  by  a  provision 
of  Act  March  3,  1909,  c.  255,  post,  §  2932. 

The  pay  of  the  drum  major  was  made  the  same  as  that  of  first  sergeants  by 
a  provision  of  Act  July  26,  1894,  c.  165,  post,  §  2933. 

Additional  pay  to  members  of  the  Marine  Band  was  authorized  by  R.  S.  § 
1613,  post,  §  2934. 

Commutation  for  forage  was  not  to  be  paid,  by  a  provision  of  Act  March 
3,  1885,  c.  344,  §  1,  post.  §  2940. 

Mileage  to  officers  of  the  Marine  Corps  was  provided  for  by  Act  June  10, 
1896,  c.  399,  S  1,  post,  §  2935. 

The  naval  appropriation  acts  for  recent  years  provide  for  additional  compen- 
sation for  enlisted  men  of  the  Marine  (jorps  regularly  detailed  for  certain 
specified  duties,  or  holding  good  conduct  medals,  etc.,  and  for  prizes  for  excel- 
lence in  gunnery  practice  and  target  practice.  The  provision  for  the  fiscal 
year  1917  was  by  Act  Aug.  29,  1916,  c,  417,  39  Stat. 

Allotments  from  pay  by  officers  of  the  Navy  and  the  Marine  Corps  were  au- 
thorized by  a  provision  of  Act  June  10,  1896,  c.  399,  9  1,  post,  {  2935. 

The  deposit  by  enlisted  men  of  their  savings,  in  the  same  manner  as  is 
provided  for  the  enlisted  men  of  the  Navy,  was  authorized  by  a  provision  of 
Act  June  29,  1906,  c.  3590,  post,  §  2937. 

Payment  to  officers  of  the  Navy  or  Marine  (Dorps,  on  the  active  or  retired 
list,  employed,  after  June  30,  1897,  by  any  person  or  company  furnishing  naval 
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supplies  or  war  material  to  the  government,  is  forbidden,  by  a  provision  of  Act 
June  10,  1896,  c.  399,  §  1,  ante,  §  2899. 

The  naval  appropriation  acts  for  each  fiscal  year,  beginning  with  1909,  pro- 
vide that  **the  money  herein  specifically^  appropriated  for  pay  of  the  Marine 
Corps  shall  be  disbursed  and  accounted  *  for  in  accordance  with  existing  law 
as  pay  of  the  Marine  Corps,  and  for  that  purpose  shall  constitute  one  fund." 
The  provision  for  the  fiscal  year  1917  was  by  Act  Aug.  29,  1916,  c.  417,  39 
Stat 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  roceivinu  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  §  6,  as 
amended  by  Act  Aug.  29,  1916,  c.  417,  post,  {  3230a. 

Notes  of  Deoiiions 


Repeal  of  previous  aote.— This  act 
repeals  the  Joint  Resolution  of  May  25, 
1832,  respecting  the  pay  and  emolu- 
ments of  the  marine  corps.  U.  S.  v. 
Freeman  (1845)  3  How.  556,  563-568, 
11  L.  Ed.  724. 

Pay  and  allowances  of  officers.— Bre- 
vet officers  of  the  marine  corps  held  to 
be  on  the  same  footing  with  other  offi- 
cers of  the  military  establishment  in 
respect  to  circumstances  entitling  them 
to  pay  and  emoluments.  U.  S.  v.  Free- 
man (1845)  3  How.  556,  563,  11  L.  Ed. 
724. 

Rate  of  pay  of  a  paymaster  in  the 
marine  corps  between  1821  and  1830 
considered.  U.  S.  v.  Kuhn  (C.  C. 
1833)  Fed.  Cas.  No.  15,545. 

A  captain  in  the  marine  cerps,  acting 
as  brevet  lieutenant  colonel,  while  in 
command  of  a  separate  post  designated 
by  the  navy  department  as  entitled  to 
extra  rations,  is  entitled  to  double  ra- 
tions. U.  S.  V.  Freeman  (C.  C.  1845) 
Fed.  Cas.  No.  15,163. 

Where  a  captain  of  the  marine  corps 
acts  as  brevet  lieutenant  colonel,  and 
is  paid  as  such,  he  cannot,  during  the 
same  period,  receive  the  pay  either  of 
captain  or  the  allowance  which  he 
would  be  entitled  to  as  such  for  the 
charge  of  the  clothing  of  the  com- 
pany.   Id. 

An  officer  in  the  marine  corps  is  by 
this  section  subjected  to  the  provisions 
of  R.  S.  §  1269,  ante,  §  2114.  Reid  v. 
U.  S.  (1883)  18  Ct.  CI.  625. 

Where  the  pay  of  a  new  grade  of 
officers  is  specifically  fixed  by  statute, 
the  specific  pay  will  not  be  either  in- 
creased or  diminished  by  a  change  of 
army  pay.  Bristow  v.  U.  S.  (1911)  47 
Ct.  CL  46. 

The  marine  officers  who  were  reduced 
under  Act  March  2,  1847,  c.  40,  and 
restored  under  the  naval  appropriation 
act  subsequently  passed,  are  not  enti- 
tled to  pay  during  the  interval  (1849) 
5  Op.  Atty.  Gen.  101. 

Brevet  officers  of  the  marine  corps 
are  entitled  to  the  same  pay  and  emol- 
uments which  are  allowed  to  officers  of 
similar  grades  in  the  infantry  of  the 
army.     (1852)  5  Op.  Atty.  Gen.  513. 

Pay  and  allowances  of  enlisted  men. 
-A  soldier  of  the  marine  corps,  guilty 
of  numerous  offenses  when  discharged, 
may  be  deprived  of  the  retained  pay 
provided  by  R*  S.  §  1281,  when  it  ap- 


pears that  he  failed  to  furnish  the  hon- 
est and  faithful  service  required  by  the 
statute.  U.  S.  v.  Kingsley  (1891)  138 
U.  S.  87,  11  Sup.  Ct.  286,  34  L.  Ed. 
896,  reversing  Kingsley  v.  IJ.  S.  (1889) 
24  Ct  CI.  219. 

The  "retaining  pay"  and  "transporta- 
tion and  subsistence"  given  to  soldiers 
in  the  army  by  R.  S.  §§  1281,  1290,  are 
extended  to  the  marine  corps  by  this 
section.  Kingsley  v.  U.  S.  (1889)  24 
Ct.  CI.  219. 

A  sergeant  in  the  marine  corps  who 
performed  the  duties  of  schoolmaster 
at  the  marine  barracks  for  15  years, 
and  who  received  in  addition  to  his  pay 
as  sergeant  $1  per  month  from  each 
apprentice  by  private  agreement,  is  not 
entitled  to  extra  duty  pay.  Fugitt  v. 
U.  S.  (1893)  28  Ct.  CI.  253. 

A  soldier  honorably  discharged  from 
the  army,  who  enlists  in  the  marine 
corps  within  one  month,  is  entitled  to 
the  same  additional  pay  that  he  would 
be  entitled  to  if  his  re-enlistment  had 
beeh  in  the  army.  Walton  v.  U.  S. 
(1896)  31  Ct.  CI.  196. 

The  20  per  cent  additional  pay  to 
which  marines  are  entitled  under  this 
section  is  not  to  be  considered  as  a 
part  of  their  regular  pay.  Engagement 
off  Santiago  Bay  (1901)  36  Ct  CI.  200; 
Engagement  at  Manila  Bay  (1901)  36 
Ct  CI.  206. 

Neither  the  pay,  rations,  nor  clothing 
of  enlisted  marines  who  are  taken  in 
custody  by  the  civil  authorities  for  vio- 
lations of  the  laws  can  be  withheld  dur- 
ing their  confinement  and  absence  from 
their  military  stations.  (1830)  2  Op. 
Atty.  Gen.  396. 

A  quartermaster  of  the  marine  corps 
is  not  allowed  extra  compensation  on 
account  of  disbursements  for  public 
suppUes.     (1840)  3  Op.  Atty.  Gen.  516. 

The  provisions  of  Act  June  16,  1890, 
§  1,  are  applicable  to  enlisted  men  of  the 
marine  corps,  but  those  of  sections  2,  3, 
and  4  of  that  act  are  inapplicable. 
(1890)  19  Op.  Atty.  Gen.  616. 

The  expenses  necessarily  accruing 
out  of  the  transportation  and  subsis- 
tence of  the  marines  detailed  at  the 
World's  Columbian  Exposition  may  be 
paid  from  the  fund  provided  for  the 
marine  corps  and  its  subsistence. 
(1893)  20  Op.  Atty.  Gen.  577. 

As  to  increase  of  pay  for  extra  serv- 
ice, see  §  2817,  ante.  ,  t 
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§  2929a.  (Act  March  3, 1915,  c.  83.)     Increased  compensation  while 
on  sea  duty. 
The  increased  compensation  as  now  fixed  by  law  for  the  Marine 
Corps  for  foreign   shore  service   shall   hereafter  be  paid   to   the 
officers  and  enlisted  men  of  that  corps  while  on  sea  duty,  in  the 
same  manner  and  under  the  same  conditions  as  is  provided  by  the 
Act  approved  May  thirteenth,  nineteen  hundred  and  eight,  for  offi- 
cers of  the  Navy. 
See  §  2821,  ante. 

§  2930.  (Act  Aug.  22,  1912,  c.  335.)  Pay,  allowances,  rank,  etc., 
of  gunnery  sergeants. 
The  gunnery  sergeants  of  the  Marine  Corps  shall  hereafter  re- 
ceive the  same  pay,  and  be  entitled  to  the  allowances,  rank,  con- 
tinuous-service pay,  and  retired  pay  of  a  first  sergeant  in  said 
corps.     (37  Stat.  351.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  enlisted  men  in 
the  naval  appropriation  act  for  the  fiscal  year  1913,  cited  above. 

A  previous  provision  relating  to  the  rank,  pay,  etc.,  of  gunnery  sergeants 
was  made  by  the  Navy  Personnel  Act  of  March  3,  1899,  c  413,  §  23,  ante,  { 
2908. 

§  2931.  (Act  March  2,  1907,  c.  2512.)  Pay  of  privates  detailed  and 
serving  as  cooks. 
Hereafter  privates  regularly  detailed  and  serving  as  cooks,  shall 
receive,  in  addition  to  the  pay  otherwise  allowed  by  law,  the  follow- 
ing: First-class  cooks,  ten  dollars  per  month;  second-class  cooks, 
eight  dollars;  third-class  cooks,  seven  dollars;  and  fourth-class 
cooks,  five  dollars.    (34  Stat.  1200.) 

Q'his  was  a  proviso  annexed  to  an  appropriation  for  pay  of  the  Marine  Corps 
in  the  naval  appropriation  act  for  the  fiscal  year  1908,  cited  above. 

§  2932.  (Act  March  3,  1909,  c.  255.)     Extra-duty  pay  not  to  be  al- 
lowed; exception. 

Hereafter  extra-duty  pay  will  not  be  allowed  to  enlisted  men  of 

the  Marine  Corps  except  when  they  are  regularly  detailed  thereon 

by  a  written  order  of  the  commandant  of  the  corps.    (35  Stat.  776.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1910, 

cited  above. 

Notes  of  Deolsions 

Extra  duty  pay.— An  enlisted  man  in      is  not   entitled   to   "extra   duty*'   pay.    • 
the   marine    corps,   detached   from   his      Phillips  v.  U.  S.  (1912)  47  Ct  CI.  288. 
company  and  placed  on  recruiting  duty, 

§  2933.  (Act  July  26,  1894,  c.  165.)     Pay  of  drum  major. 

Marine  Corps.  *  *  The  pay  of  the  drum  major  shall  be  the 
same  as  that  now  established,  or  that  may  be  hereafter  established^ 
for  first  sergeants  in  the  Marine  Corps  of  the  same  length  of  serv- 
ice.   (28  Stat.  138.) 

This  was  a  proviso  annexed  to  the  appropriation  for  pay  of  the  Marine 
Corps  in  the  naval  appropriation  act  for  the  fiscal  year  1895,  cited  above. 

A  drum  major  was  included  in  the  enlisted  force  by  Act  March  3,  1899,  c 
413,  §  23,  ante,  fi  2908. 

§  2934.  (R.  S.  §  1613.)     Marine  band. 

The  marines  who  compose  the  corps  of  musicians  known  as  the 
"Marine  Band"  shall  be  entitled  to  receive  at  the  rate  of  four  dollars 
a  month,  each,  in  addition  to  their  pay  as  non-commissioned  offi- 
cers, musicians,  or  privates  of  the  Marine  Corps,  so  long  as  they 
shall  perform,  by  order  of  the  Secretary  of  the  Navy,  or  other  supe- 
rior officer,  on  the  Capitol  grounds  or  the  President's  grounds. 

Act  Aug.  5,  1854,  c  208,  §  1,  10  Stat  586.  Act  Aug.  18,  1856,  c.  162,  ^ 
5,  11  Stat.  118. 

(4232)  ^  . 
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The  regular  pay  of  the  members  of  the  band  is  prescribed  by  the  naval 
appropriation  act  of  Aug.  29,  1916,  c.  417,  ante,  §  2909. 

Notes  of  Decisions 

Pay  of  musician.— One  who  has  en-  entitled  to  four  dollars  a  month  in  ad- 
listed  as  a  private  in  the  United  States  didon  to  his  pay  as  private,  though  he 
marine  corps,  and  has,  since  enlistment,  may  not  have  been  rated  as  a  musi- 
performed  duty  with  the  marine  band,  dan.  U.  8.  v.  Bond  (1888)  8  Sup.  Ct 
on  the  capitol  grounds  or  the  presi-  601,  124  U.  S.  301,  31  L.  Ed.  473. 
dent's  grounds,  under  proper  order,  is 

§  2935.  (Act  June  10,  1896,  c.  399,  §  1.)     Mileage. 

Hereafter  officers  of  the  Marine  Corps  traveling  under  orders 
without  troops  ^hall  be  allowed  the  same  mileage  as  is  now  allowed 
officers  of  the  Navy  traveling  without  troops.     (29  Stat.  376.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1897, 
cited  above. 

Mileage  to  officers  of  the  Navy  at  the  time  of  this  act,  referred  to  in  this 
provision  as  "the  same  mileage  as  is  now  allowed  officers  of  the  Navy,"  was  at 
the  rate  of  eight  cents  per  mile  to  such  officers  while  engaged  on  public 
business,  by  a  provision  of  Act  June  30,  1876,  c.  159,  19  Stat.  65,  but  officers 
traveling  abroad  under  orders  were  to  receive  only  their  actual  and  reasonable 
expenses,  by  a  subsequent  provision  of  Act  Aug.  5,  1882,  c.  391,  §  1,  ante,  $ 
2844. 

See  notes  to  R.  S.  §  1566,  and  to  said  provision  of  Act  Aug.  5,  1882,  c. 
391,  §  1,  ante,  §  2844. 

Subsequent*  provisions  for  mileage  at  eight  cents  per  mile  to  officers  of  the 
Navy  traveling  within  the  United  States  of  March  3,  1901,  c  831,  are  set 
forth  ante,   §  2845. 

See  notes  to  said  provisions,  ante,  $  2845. 

And  a  subsequent  provision  for  allowance,  to  officers  of  the  Navy  or  Marine 
Corps,  of  actual  and  reasonable  expenses  only  of  travel  performed  repeatedly 
between  two  or  more  places,  of  Act  July  1,  1902,  c.  1368,  is  set  forth  ante,  § 
2846. 

A  provision  relating  to  the  settlement  of  claims  for  traveling  expenses,  ac- 
cording to  rules  prescribed  by  the  Secretary  of  the  Navy,  of  Act  March  3, 
1909,  c.  255,  is  set  forth  ante,  §  2849. 

A  provision  for  a  similar  deduction  from  the  pay  of  each  officer,  seaman, 
and  marine  in  the  Navy  was  made  by  R.  S.  $  4808,  post,  §  9200. 

§  2935a.  (Act  June  30,  1914,  c.  130.)    Mileage  not  to  be  paid  where 
transportation  is  furnished. 

Hereafter  no  mileage  shall  be  paid  to  any  officer  where  Govern- 
ment transportation  is  furnished  such  officer.    (38  Stat.  410.) 

From  the  naval  appropriation  act,  cited  above,  under  head  "Marine  Corps." 

§  2936.  (R.  S.  §  1614.)     Deduction  for  hospitals. 

The  Secretary  of  the  Navy  shall  deduct  from  the  pay  due  each 
of  the  officers  and  enlisted  men  of  the  Marine  Corps  at  the  rate  of 
twenty  cents  per  month  for  every  officer  and  marine,  to  be  applied 
to  the  fund  for  Navy  hospitals. 

Act  March  2,  1799,  c.  36,  §  2,  1  Stat.  729.  Act  Feb.  26,  1811,  c.  26,  §  1, 
2  Stat  650. 

Provisions  for  furnishing  trusses  to  seamen  and  marines  of  the  naval  service, 
as  well  as  to  soldiers  of  the  Army,  were  made  by  amendment  of  Act  May  28, 
1872,  c.  228,  i  1,  by  Act  March  3,  1879,  c.  173,  ante,  §  2184. 

§  2937.  (Act  June  29,  1906,  c.  3590.)  Deposits  of  savings  by  en- 
listed men. 
Hereafter  enlisted  men  of  the  Marine  Corps  shall  be  entitled  to 
deposit  their  savings  with  t/ie  United  States,  through  any  pay-, 
master,  in  the  same  manner  and  under  the  same  conditions  as  is 
now  or  may  hereafter  be  provided  for  the  enlisted  men  of  the  Navy : 
Provided,  however,  That  the  sums  so  deposited  shall  pass  to  the 
credit  of  the  appropriation  for  pay  of  the  Marine  Corps.  (34  Stat. 
579.) 

This  was  a  proviso  annexed  to  an  appropriation  for  interest  on  and  for  re- 
funding such  deposits  in  the  naval  appropriation  act  for  the  fiscal  year  1907, 
cited  above. 
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Provisionfl  relating  to  such  deposits  by  the  enlisted  men  of  the  Navy,  referred 
to  in  this  provision,  were  made  by  Act  Feb.  9,  1889,  c.  119,  ante,  ff  2874- 
2876. 

§  2938.  (R.  S.  §  1615.)     Rations  of  enlisted  men. 

The  non-commissioned  officers,  privates,  and  musicians  of  the  Ma- 
rine Corps  shall,  each,  be  entitled  to  receive  one  Navy  ration  daily. 
Act  July  1,  1797,  c.  7,  J  6,  1  Stat  524.     Act  July  11,  1798,  c  72,  §  2,  1 
Stat  595. 

The  constituents  of  the  Navy  ration  were  prescribed  by  R.  S.  §§  1580,  1581. 
ante,  §§  2881,  2882. 

Provisions  relating  to  rations  for  marines  on  shore  duty,  and  commutation 
thereof,  of  Act  March  4,  1913,  c.  148,  are  set  forth  post,  §  2939.    • 

No  commutation  for  forage  is  to  be  paid,  by  a  provision  of  Act  March  3, 
1885,  c.  344,  i  1,  post,  {  2940. 

The  naval  appropriation  act  for  recent  years  makes  appropriations  for  com- 
mutation c^  quarters  for  officers  serving  with  troops  under  certain  circum- 
stances, and  for  enlisted  men  employed  in  certain  oflSces  specified.  The  provi- 
sion for  the  fiscal  year  1917  was  by  Act  Aug.  29,  1916,  c.  417,  39  Stat 

Commutation  for  fuel  to  enlisted  men  employed  as  clerks  and  messengers  in 
certain  offices  was  authorized  by  a  provision  of  Act  April  27,  1904,  c  1G30, 
post,  §  2941. 

^    Notes  of  Decisions 

Commutation    of    ratlons^The    pay-  by  R.  S.  §  1585,  ante,  §  2886.    Jaegle 

ment  to  musicians  in  the  marine  corps  v.  U.  S.  (1893)  28  Ct  CI.  133. 
of  the  cost  price  of  their  rations  is  not         Neither  the  pay,  rations,  or  clothing 

commutation,   but   is   virtually   a   pur-  of  enlisted  marines  taken  by  the  civil 

chase  of  rations  from  them  at  the  in-  authorities  for  violations  of  the  laws 

voice  pricer  and  a  musician,  who  elects  can  be  withheld  during  their  confinement 

to  take  the  price,  instead  of  subsistence  and  absence  from  their  military  station, 

in  kind,  is  not  entitied  to  the  commu-  (1830)  2  Op.  Atty.  Gen.  396. 
tation  price  of  a  navy  ration  prescribed 

§  2939.  (Act  Aug.  29,  1916,  c.  417.)     Rations  or  commutation  to  en- 
listed men  on  shore. 

No  law   shall  be  construed  to  entitle  enlisted  men  on   shore 
duty  to  any  rations  or  commutation  therefor  other  than  such  as 
are  now  or  may  hereafter  be  allowed  enlisted  men  in  the  Army. 
When  it  is  impracticable  or  the  expense  is  found  greater  to  sup- 
ply marines  serving  on  shore  duty  in  the  island  possessions  and 
on    foreign   stations   with   the   Army   ration,   such   marines  may 
be  allowed  the  Navy  ration  or  commutation  therefor.     (39  Stat.) 
These  were  provisions  of  the  naval  appropriation  act  for  the  fiscal  year 
1917,  cited  above. 
Previous  naval  appropriation  acts  contained  similar  provisions. 
The  President  was  authorised  to  prescribe  the  kinds  and  quantities  of  the 
component  articles  of  the  Army  ration,  by  Act  Feb.  2,  1901,  c.  192,  $  40,  ante, 
§  2172. 

§  2940.  (Act  March  3,  1885,  c.  344,  §  1.)     CommuUtion  for  forage 
not  to  be  paid. 

Marine  Corps.     *     * 

For  the  purchase  of  forage.     *    *    Provided,  That  no  commu- 
tation for  forage  shall  be  paid.    (23  Stat.  432.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1886, 
cited  above. 

A  previous  similar  provision  was  made  by  a  proviso  annexed  to  an  appro- 
priation for  purchase  of  forage  in  the  additional  naval  appropriation  act  for  the 
fiscal  year  1885,  Act  Jan.  30,  1885,  c.  43,  §  1,  23  Stat.  294. 

§  2941.  (Act  AprU  27,  1904,  c.  1630,  S  1.)  Commutation  of  fuel  to 
enlisted  men  employed  as  clerks  and  messengers. 
That  the  quartermaster  of  the  Marine  Corps  be,  and  is  hereby, 
authorized  and  directed  to  pay  from  appropriations  fuel.  Marine 
Corps,  to  enlisted  men  of  the  Marine  Corps  employed  as  clerks  and 
messengers  in  the  office  of  the  commandant  and  in  the  offices  of 
the  staff  officers  of  the  Marine  Corps  commutation  of  fuel,  at  nine 
dollars  each  per  month  for  clerks  and  eight  dollars  each  per  month 
for  messengers,  from  and  after  January  twenty-second,  nineteen 
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hundred  and  four,  when,  by  a  decision  of  the  Comptroller  of  the 
Treasury,  enlisted  men  so  employed  were  denied  the  right  to  said 
commutation  in  said  amounts.     (33  Stat.  407.) 

ThiR  was  a  proviso  annexed  to  appropriations  for  the  Marine  Corps  in  the 
deficiency  appropriation  act  for  the  fiscal  year  1904,  cited  above. 

§  2942.  (Act  Aug.  29,  1916,  c.  417-)  Purchase  of  supplies  for  sale 
to  officers  and  enlisted  men,  etc. 
Hereafter  so  much  of  this  appropriation  as  may  be  necessary 
may  be  applied  for  the  purchase,  for  sale  to  officers,  enlisted  men, 
and  civilian  employees,  of  such  articles  of  subsistence  stores  as  may 
from  time  to  time  be  designated  and  under  such  regulations  as 
may  be  prescribed  by  the  Secretary  of  the  Navy.    (39  Stat.) 

This  was  a  proviso  annexed  to  the  naval  appropriation  act  for  the  fiscal 
year  1917,  cited  above. 

Previoas  provisions  for  sales  of  stores  to  officers  and  enlisted  men,  of  the 
Navy  and  Marine  Corps,  also  to  civilian  employes  at  naval  stations,  were  made 
by  Act  March  3.  1909,  c.  255,  ante,  §  2810. 

Hereafter  officers  and  enlisted  men  of  the  Navy  and  Marine  Corps  may 
purchase  subsistence  supplies  at  the  same  price  charged  to  officers  and  en- 
listed men  of  the  Army,  and  the  officers  and  enlisted  men  of  the  Army  may 
purchase  subsistence  supplies  from  the  Navy  and  Marine  Corps  at  the  same 
price  charged  to  officers  and  men  of  the  Navy  and  Marine  Corps,  by  a  pro- 
vision of  Act  Aug.  29,  1916,  c.  418,  §  1,  ante,  §  1954a.  And  by  a  provision 
of  Act  March  4,  1915,  c.  143,  §  1,  ante,  §  1954b,  articles  of  serviceable  quar- 
termaster property  may  be  sold  by  the  Quartermaster-General  of  the  Army 
to  officers  of  the  Navy  and  Marine  Corps,  for  their  use  in  the  public  service, 
in  the  same  manner  as  said  articles  are  sold  to  officers  of  the  Army. 

§  2943.  (R.  S.  §  1616.)     Service  on  armed  vessels. 

Marines  may  be  detached  for  service  on  board  the  armed  vessels 
of  the  United  States,  and  the  President  may  detach  and  appoint,  for 
service  on  said  vessels,  such  of  the  officers  of  said  corps  as  he  may 
deem  necessary. 

Act  July  1,  1797,  c.  7,  §  4.  1  Stat.  523.    Act  July  11,  1798,  c.  72,  §§  1,  3>  1 
Stat  595. 
§  2943a.  (Act  Aug.  29,  1916,  c.  417.)     Authority  of  officers  of  sep- 
arate organization  of  marine. 
When  a  force  of  marines  is  embarked  on  a  naval  vessel,  or  ves- 
sels, as  a  separate  organization,  not  a  part  of  the  authorized  com- 
plement thereof,  the  authority  and  powers  of  the  officers  of  such 
separate  organization  of  marines  shall  be  the  same  as  though  such 
organization  were  serving  at  a  navy  yard  on  shore,  but  nothing 
herein  shall  be  construed  as  impairing  the  paramount  authority  of 
the  commanding  officer  of  any  naval  vessel  over  the  vessel  under  his 
command  and  all  persons  embarked  thereon.     (39  Stat.) 
From  naval  appropriation  act,  cited  above. 

§  2944.  (R.  S.  §  1617.)     Marine  officers  not  to  command  navy-yards 
or  vessels. 

No  officer  of  the  Marine  Corps  shall  exercise  command  over  any 
navy-yard  or  vessel  of  the  United  States. 
Act  June  30,  1834,  c.  132,  {  4,  4  Stat.  713. 

Cited  without  definite  application, 
In  re  Doyle  (D.  C.  1883)  18  Fed.  389, 
370. 

§  2945.  (R.  S.  §  1618.)     Marines  substituted  for  landsmen. 

The  President  may  substitute  marines  for  landsmen  in  the  Navy, 
as  far  as  he  may  deem  it  for  the  good  of  the  service. 
Act  March  3,  1849,  c.  103,  §  1,  9  Stat  377. 

§  2946.  (R.  S.  §  1619.)     Duty  on  shore. 

The  Marine  Corps  shall  be  liable  to  do  duty  in  the  forts  and  gar- 
risons of  the  United  States,  on  the  sea-coast,  or  any  other  duty  on 
shore,  as  the  President,  at  his  discretion,  may  direct. 
Act  July  11,  1798,  c.  72,  §  6,  1  Stat.  596. 

Provisions  relating  to  the  pay  of  officers  and  enlisted  men  of  the  ^iarine  j 
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Corps,  when  detailed  for  shore  duty  beyond  seas,  were  made  by  Act  March 
3, 1901,  c.  852,  ante,  §  2821. 

Provisions  relating  to  rations  of  marines  on  shore  duty  were  made  by  Act 
March  4,  1913,  c.  148,  ante,  §  2939. 

Notes  of  Dooisioiui 

Protecting  government  property  at  erty  of  the  government  placed  on  ez- 
exposltiOHw— The  Secretary  of  the  Navy  hibition  at  the  World's  Columbian  Ex- 
has  authority  to  detail  men  from  the  position.  (1893)  20  Op.  Atty.  Gen. 
marine  corps  to  guard  and  protect  prop-  676,  577. 

§  2947.  (R.  S.  §  1620.)     Regulations. 

The  President  is  authorized  to  prescribe  such  military  regulations 
for  the  discipline  of  the  Marine  Corps  as  he  may  deem  expedient. 
Act  June  30,  1834,  c.  132,  f  8.  4  Stat.  713. 

Notes  of  Deoisioiui 
Orders  of  President.— The  President's     with  the  army.    (1820)  1  Op.  Atty.  Gen, 
orders  to  the  marine  corps  should  pass      380. 

through   the    Secretary   of    the   Navy,         Cited     without    definite    application, 
except  when  that  corps  is  incorporated      In  re  Doyle  (D.  C.  1883)  18  Fed.  369, 

370. 

§  2948.  (R.  S.  §  1621.)  Subject  to  laws  governing  the  Navy,  ex- 
cept when  serving  with  the  Army. 
The  Marine  Corps  shall,  at  all  times,  be  subject  to  the  laws  and 
regulations  established  for  the  eovernment  of  the  Navy,  except  when 
detached  for  service  with  the  Army  by  order  of  the  President ;  and 
when  S9  detached  they  shall  be  subject  to  the  rules  and  articles  of 
war  prescribed  for  the  government  of  the  Army. 

Act  July  11,  1798,  c.  72,  §  4,  1  Stat  595.    Act  June  30.  1834,  c  132.  §  2, 
4  Stat.  713. 

For  similar  provision  in  respect  to  enlisted  men  of  the  Medical  Department 
serving  with  marines,  see  S  2498a.  ante. 

Notes  of  Dooisioiui 

Marine   corps   serving   with    army^—  When  any  part  ot  the  marine  corps  is 

Under  this  section  a  private  in  a  bri-  present  with  the  army  and  engaged  in 

gade  of  the  marine  corps  is  not,  while  a  common  enterprise  with  it.  without 

the  brigade  is  detached  for  service  with  an  order  of  the  President  detaching  it 

the  army,  subject  to  the  laws  and  regu-  for  service  with  the  army,  the  case  is 

lations  of  the  navy,  and  a  naval  court-  one  of  co-operation  and  not  of  incor- 

martial  has  no  jurisdiction   over  him.  poration.  and  in  such  a  case  no  officer 

U.  S.  V.  Waller  (D.  O.  1915)  225  Fed.  of  the  marine  corps  can  exercise  com- 

673.  mand  over  the  army  any  more  than  a 

An  officer  of  the  marine  corpa  before  naval  officer  can  when  some  part  of  the 

promotion   is   not   required   to   be   ex-  navy   is   co-operating  with   the  army; 

a  mined  as  to  his  physical  qualifications  and  the  converse  is  true  of  army  of- 

for  duty  at  sea.     (1881)  17  Op.  Atty.  ficers    co-operating    with    the    marine 

Gen.  117.  corps.  Id. 

The  Secretary  of  the  Navy  has  au-  Marines  serving  with  navy.^The  com- 
thority  to  detail  men  to  guard  and  pro-  mander  of  a  vessel  on  foreign  service 
tect  property  of  the  government  on  ex-  held  to  have  authority  to  detain  a  ma- 
hibidon  at  the  Worlds  Columbian  Ex-  rine  on  board  the  vessel  after  the  ex- 
position, but  cost  of  transportation  and  piration  of  his  enlistment,  where  such 
sustenance  of  such  detail  must  be  paid  detention  was  deemed  essential  to  the 
from  the  fund  provided  for  the  marine  public  interest  Wilkes  v.  Dinesman 
corps  and  its  subsistence^  and  is  limited  (1849)  7  How.  89,  12  L.  Ed.  618. 
only  by  the  consideration  of  the  ques-  Liability  of  an  officer  of  the  corps  of 
tion  whether  there  are  sufficient  funds  marines  to  trial  by  navy  court-martial 
available  for  that  purpose,  as  to  which  depends  upon  whether  his  misconduct 
the  Secretary  of  the  Navy  is  the  sole  took  place  while  he  was  employed  in 
judge.     (1893)  20  Op.  Atty.  Gen.  576.  the   land    service   or   whether   it    took 

The  marine  corps  is  a  part  of  the  place  while  he  was  employed  with  the 

naval  establishment,  and  is  subject  to  Navy.     (1817)  5  Op.  Atty.  Gen.  706. 

the  laws  and  regulations  for  the  gov-  The  Secretary  of  the  Navy  has  dis- 

emment  of  the  navy,  save  in  the  single  cretionary  power  to  select  for  the  trial 

instance  when  it  has  been  ''detached  for  of   officers   of   the   marine  corps   such 

service  with  the  army  by  order  of  the  commissioned  officers  as  he  may  deem 

President"     (1909)  28  Op.  Atty.  (Jen.  proper.    (1861)  10  Op.  Atty.  Gen.  129. 

15.  Courts-martial  of  marine  officers  ata- 
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tloned  on  shore  and  convened  under  the  Cited     without    definite    application, 

articdes  of  war  may  try  and  sentence  WUkes  v.  Dinsman  (1849)  7  How.  89, 

to   corporal    punishment    marines    who  125,  12  L.  Ed.  618;    McCalla  v.  Facer 

have      deserted     from     public     ships.  (1906)    144  Fed.  61,   63,  75  C.  C.  A. 

(1816)  1  Op.  Atty.  Gen.  187.  219. 

§  2948a.  (Act  Aug.  29,  1916,  c.  417.)     Members  of  Medical  Depart- 
ment of  Navy  on  detached  Army  service  subject  to  rules  and 
articles  of  war  of  Army. 
Officers  and  enlisted  men  of  the  Medical  Department  bf  the 
Navy,  serving  with  a  body  of  marines  detached  for  service  with 
the  Army  in  accordance  with  the  provisions  of  section  sixteen 
hundred  and  twenty-one  of  the  Revised  Statutes,  shall,  while  so 
serving,  be  subject  to  the  rules  and  articles  of  war  prescribed  for 
the  government  of  the  Army  in  the  same  manner  as  the  officers 
and  men  of  the  Marine  Corps  while  so  serving.     (39  Stat.) 

From  naval  appropriation  act.     For  R.  S.  §  1621,  referred  to  above,  see  § 
2948,  ante. 

§  2949.  (R.  S.  §  1622.)     Retirement. 

The  commissioned  officers  of  the  Marine  Corps  shall  be  retired  in 
like  cases,  in  the  same  manner,  and  with  the  same  relative  condi- 
tions, in  all  respects,  as  are  provided  for  officers  of  the  Army,  except 
as  is  otherwise  provided  in  the  next  section. 

Act  Aug.  3.  1861,  c.  42,  fS  15,  16.  17,  12  Stat.  289.     Act  July  17,  1862,  c. 

200,  i  12,  12  Stat.  696.    Act  Jan.  21,  1870,  c.  9,  §  1,  16  Stat.  62.    Act  July  15, 

1870,  c.  294,  i  4, 16  Stat  317.    Act  June  10,  1872,  c.  419,  §  1,  17  Stat.  378. 
The  retirement  of  officers  of  the  Marine  Corps  with  creditable  records,  who 

served  during  the  civil  war,  was  regulated  by  a  provision  of  Act  April  27, 

1904,  c.  1622,  and  a  further  provision  of  Act  June  29,  1906,  c.  3590,  post,  {§ 

2951,  2952. 

Provisions  for  the  detail  of  retired  officers  of  the  Navy  or  Marine  Corps  as 

teachers  or  professors  in  schools  or  colleges  were  made  by  Act  March  2,  1895, 

c.  189,  ante,  §  2766. 

Notes  of  Dedsloiui 
R6tlrem6iit.^A  captain  of  the  marine  entitled  to  receive  pay  according  to  the 
corps  holding  the  office  of  judge  advo-  rate  established  by  law  for  retired  of- 
cate  general,  with  the  rank,  pay,  and  ficers  of  the  marine  corps  (viz.  75  per 
allowance  of  a  colonel,  is  in  law  and  cent,  of  the  pay  of  the  actual  rank 
fact  a  colonel,  and  entitled  to  be  retired  held  by  him  at  date  of  retirement),  not- 
as  such.  Hemey  v.  U.  S.  (1898)  33  withstanding  a  different  rate  of  pay 
Ct  CI.  218.  (viz.  furlough  pay)  was  named  by  the 

A  board  of  officers,  duly  constituted,  President  in  retiring  him.  (1878)  15 
was  convened  by  an  order  of  the  Sec-  Op.  Atty.  Gen.  443. 
retary  of  the  Navy,  dated  July  30,  The  retirement  provision  of  Act 
1874,  to  inquire  into  and  determine  April  23,  1904  (33  Stat.  259,  264),  has 
whether  W.,  a  lieutenant  of  marines,  no  application,  by  virtue  of  this  sec- 
was  incapacitated  for  active  service.  tion,  to  officers  of  the  marine  corps 
The  board  found  him  so  incapacitated,  who  served  with  credit  during  the  Civil 
and  that  the  cause  of  his  incapacity  War.  (1904)  25  Op.  Atty.  Gen.  262. 
was  not  an  incident  of  the  service.  As  to  retirement  and  pay  of  officers 
On  submission  of  the  proceedings  and  of  the  navy,  see,  also,  §  2620  et  seq., 
finding  of  the  board  to  the  President,      ante. 

he,  under  date  of  August  18,  1874,  in-  As   to   retirement  of   officers   of   the 

dorsed  thereon:    "I  concur  in  opinion      marine  corps  and  their  pay,  see  §  2950, 
with  the  retiring  board  in  the  case  of      POSt  and  §  2633,  ante. 
W.     Let   him   be   retired   on  furlough  Cited    without    definite    application, 

pay."     Held,  that  W.  thereby  became      Remey  v.  U.  S.  (1898)  33  Ct.  CL  218. 

§  2950.  (R.  S.  §  1623.)     Retiring-board,  how  composed. 

In  case  of  an  officer  of  the  Marine  Corps,  the  retiring-board  shall 
be  selected  by  the  Secretary  of  the  Navy,  under  the  direction  of  the 
President.  Two-fifths  of  the  board  shall  be  selected  from  the  Med- 
ical Corps  of  the  Navy,  and  the  remainder  shall  be  selected  from 
officers  of  the  Marine  Corps,  senior  in  rank,  so  far  as  may  be,  to  the 
officer  whose  disability  is  to  be  inquired  of. 
Act  Aug.  3,  1861,  c.  42,  §  17,  12  Stet.  289. 

Notes  of  Deoteions 
Examination  for  rotiromontw— Semble      of  a  retiring  board,  constituted  under 
that  the  examination,  physical  or  other,      this  section,  is  the  only  one  to  which 
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an  officer  of  the  marine  corps  is  by  law  of  the  service.     On  submission  of  the 

subjected  in  order  to  determine  his  fit-  proceedings  and  finding  of  the  board  to 

ness  for  active  duty;  and  unless   the  the  President,  he,  under  date  of  Au- 

officer  is  by  this  board  found  incapad-  gust    18,    1874,    indorsed    thereon:    "I 

tated  for  active  service,  and  the  finding  concur    in    opinion    with    the    retiring 

is  approved  by  the  President,  he  re-  board  in  the  case  of  W.     Let  him  be 

mains  in  the  line  of  promotion  on  the  retired  on  furlough  pay.''     Held,  that 

active  list  as  he  previously  was,  and  is  the  action  of  the  President  amounted 

entitled  to  all  the  rights  which  belong  to  an   approval  of  the  finding  of  the 

to  his  position.      (1881)  17  Op.  Atty.  board,  and  to  a  retirement  of  W.  from 

Gen.  117.  "active  service,"  within  R.  S.  §  1252, 

Approval  by  Presideiit.^A  board  of  ante,  §  2060,  and  that  he  was  retired 

officers,  duly  constituted,  was  convened  in  conformity  with  the  law  applicable 

by  an   order  of  the   Secretary  of   the  to  officers  of  the  marine  corps.     (1878) 

Navy,  dated  July  30,  1874,  to  inquire  15  Op.  Atty.  Gen.  443. 

into  and  determine  whether  W.,  a  lieu-  As  to  retirement  and  pay  of  officers 

tenant   of  marines,   was  incapacitated  of  the  navy,  see  ante,  §  2620  et  seq. 

for  active   service.     The   board  found  As   to  retirement   of  officers   of   the 

him  so  incapacitated,  and  that  the  cause  marine  corps  and  their  pay,  see  ante, 

of  his  incapacity  was  not  an  incident  f f  2633,  2949. 

§  2951.  (Act  AprU  27,  1904,  c.  1622.)  Retirement  of  officers  who 
served  during  the  civil  war. 
Officers  of  the  Marine  Corps  with  creditable  records  who  served 
during  the  civil  war  shall,  when  retired,  be  retired  in  like  manner 
anjl  imder  the  same  conditions  as  provided  for  officers  of  the  Navy 
who  served  during  the  civil  war.    (33  Stat.  349.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1905, 
cited  above. 

Provisions  for  retirement  of  officers  of  the  Navy  who  served  during  the  civil 
war  were  made  by  the  Navy  Personnel  Act  of  March  3,  1899,  c.  413,  |  11, 
ante,  §  2641. 

Provisions  for  retirement  of  enlisted  men  who  have  served  thirty  years  either 
in  the  Army,  Navy,  or  Marine  Corps,  or  in  all,  were  made  by  Act  March  2, 
1907,  c.  2515,  ante,  |  2084. 

Subsequent  provisions  relating  to  retirement  of  officers  of  the  Marine  Corps 
who  served  during  the  civil  war  were  made  by  Act  June  29,  1906,  c.  3590, 
post,  I  2952. 

Notes  of  Deoiaioiui 

Retirement  of  officers  serving  during  civil  war,  are  governed  entirely  by  this 

civil  war.^In  the  matter  of  retirement,  act      To    this    extent    it    alters    and 

officers  of  the  marine  corps  with  cred-  amends  R.   8.    §   1622,  ante,  §   2949. 

itable  records,  who  served  during  the  (1904)  25  Op.  Atty.  Gen.  262. 

§  2952.  (Act  June  29,  1906,  c.  3590.)  Retirement  of  officers  below 
grade  of  brigadier-general  who  served  during  the  civil  war. 
Any  officer  of  the  Marine  Corps  below  the  grade  of  brigadier- 
general  who  served  with  credit  as  an  officer  or  as  an  enlisted  man  in  the 
regular  or  volunteer  forces  during  the  civil  war  prior  to  April  ninth, 
eighteen  hundred  and  sixty-five,  otherwise  than  as  a  cadet,  and  whose 
name  is  borne  on  the  official  register  of  the  Marine  Corps,  and  who 
has  heretofore  been,  or  may  hereafter  be,  retired  on  account  of  wounds 
or  disabiHty  incident  to  the  service,  or  on  account  of  age  or  after  forty 
years'  service,  may,  in  the  discretion  of  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  be  placed  on  the  retired  list  of  the. 
Marine  Corps  with  the  rank  and  retired  pay  of  one  grade  above  that 
actually  held  by  him  at  the  time  of  retirement:  Provided,  That  this 
Act  shall  not  apply  to  any  officer  who  received  an  advance  of  grade  since 
the  date  of  his  retirement  or  who  has  been  restored  to  the  Marine  Corps 
and  placed  on  the  retired  list  by  virtue  of  the  provisions  of  a  special 
Act  of  Congress.    (34  Stat.  554.) 

This  w&s  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1907, 

cited  above. 
A  previous  provision  relating  to  the  same  subject  of  Act  April  27,  1904,  c 

1622,  is  set  forth  ante,  |  2951. 
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§  2952a.  (Act  Aug.  29,  1916,  c.  417.)  Retirement  of  officers  with 
rank  of  colonel ;  rank  on  retirement  of  officers  not  serving  for 
prescribed  period. 

Officers  of  the  Marine  Corps  with  the  rank  of  colonel  who  shall 
have  served  faithfully  for  forty-five  years  on  the  active  list  shall, 
when  retired,  have  the  rank  of  brigadier  general ;  and  such  officers 
who  shall  hereafter  be  retired  at  the  age  of  sixty-four  years  before 
having  served  for  forty-five  years,  but  who  shall  have  served  faith- 
fully on  the  active  list  until  retired,  shall,  on  the  completion  of 
forty  years  from  their  entry  in  the  naval  service,  have  the  rank  of 
brigadier  general.    (39  Stat.) 

From  naval  appropriation  act,  cited  above.  Such  act  also  provides  that  the 
retainer  pay  and  active  service  pay  of  the  Marine  Corps  Reserve  shall  be  paid 
from  the  appropriation  "Pay,  Marine  Corps."  This  paragraph  is  omitted  as 
temporary. 

§  2952b.  (Act  Aug.  29,  1916,  c.  417.)  Transfer  to  active  list  of 
Marine  Corps  or  Navy  Pay  Corps  of  officers  transferred  from 
active  list  to  retired  list. 
The  President  is  hereby  authorized,  within  two  years  after  the 
approval  of  this  Act,  by  and  with  the  advice  and  consent  of  the 
Senate,  to  transfer  to  the  active  list  of  the  Marine  Corps  or  Navy 
Pay  Corps  any  officer  under  fifty  years  of  age  who  may  have  been 
transferred  from  the  active  list  to  the  retired  list  of  the  Marine 
Corps  or  Navy  Pay  Corps  by  the  action  of  any  retiring  board  for 
physical  disability  incurred  in  the  line  of  duty:  Provided,  That 
such  officer  shall  be  transferred  to  the  place  on  the  active  list  which 
he  would  have  had  if  he  had  not  been  retired,  and  shall  be  carried 
as  an  additional  number  in  the  grade  to  which  he  may  be  trans- 
ferred or  at  any  time  thereafter  promoted :  Provided  further,  That 
such  officer  shall  establish  to  the  satisfaction  of  the  Secretary  of 
the  Navy  his  mental,  moral,  professional,  and  physical  qualifications 
to  perform  the  duties  on  the  active  list  of  the  grade  to  which  he 
is  transferred.  The  provisions  of  sections  fourteen  hundred  and 
ninety-three  and  fourteen  hundred  and  ninety-four  of  the  Revised 
Statutes  of  the  United  States  shall  apply  to  the  Marine  Corps.  (39 
Stat.) 

From  naval  appropriation  act,  cited  above.  R.  S.  §§  1493,  1494,  referred  to, 
are  set  forth,  ante,  §§  2685,  2686. 

§  2952c.  (Act  Aug.  29,  1916,  c.  417.)  EsUblishment  of  instruction 
camps;  conduct  of  camps;  expense  of  transportation  and  sub- 
sistence. 

Camps  of  instruction :  The  Secretary  of  the  Navy  is  hereby  au- 
thorized to  establish  and  maintain  at  such  places  as  he  may  desig- 
nate, and  prescribe  regulations  for  the  government  thereof,  Marine 
Corps  training  camps  for  the  instruction  of  citizens  of  the  United 
States  who  make  application  and  are  designated  for  such  train- 
ing; no  such  camps  to  be  in  existence  for  a  period  longer  than 
six  weeks  in  each  fiscal  year,  except  in  time  of  actual  or  threat- 
ened war;  to  use  Marine  Corps  and  such  other  Government  prop- 
erty as  he  may  deem  necessary  for  the  military  training  of  such 
citizens  while  in  attendance  at  such  camps.  The  Quartermaster's 
Department,  United  States  Marine  Corps,  is  authorized  to  sell  such 
articles  of  uniform  clothing  as  may  be  prescribed  at  cost  price  to 
the  volunteer  citizens  who  are  designated  to  participate  in  these 
instructions:  Provided,  That  these  citizens  shall  be  required  to 
furnish  at  their  own  expense  transportation  and  subsistence  to 
and  from  these  camps,  and  subsistence  while  undergoing  train- 
ing therein.    (39  Stat.) 

From  naval  appropriation  act,  cited  above, 
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§  2952d.  (Act  Aug.  29,  1916,  c.  417.)     United  States  Marine  Corps 
Reserve;  classes. 

.  A  United  States  Marine  Corps  Reserve,  to  be  a  constituent  part 
of  the  Marine  Corps  and  in  addition  to  tiie  authorized  strength 
thereof,  is  hereby  established  under  the  same  provisions  in  all  re- 
spects (except  as  may  be  necessary  to  adapt  the  said  provisions 
to  the  Marine  Corps)  as  those  providing  for  the  Naval  Reserve 
Force  in  this  Act :  Provided,  That  the  Marine  Corps  Reserve  may 
consist  of  not  more  than  five  classes,  corresponding,  as  near  as  may 
be,  to  the  Fleet  Naval  Reserve,  the  Naval  Reserve,  the  Naval  Coast 
Defense  Reserve,  the  Volunteer  Naval  Reserve,  and  the  Naval  Re- 
serve Flying  Corps,  respectively.  (39  Stat.) 
From  naval  appropriation  act,  cited  above. 


CHAPTER  NINE  A 


Naval  Flying  Corps 


See.  Sec. 

2952%a.  Naval     Flying     Corps,     how      2952%!. 
composed. 

2952%b.  Number  of  officers  detailed  in      2952i^m. 
aircraft  duty.  2»52%n. 

2952%c.  Pay  of  members  of  Naval 
Flying  Corps. 

2952V^d.  Appointment    of    acting    en- 
signs or  acting  second  lieu-      2952^^0. 
tenants   for   aeronautic  du- 
ties. 2952^p. 

2952%e.  Same;  detailed  to  duty  in 
Naval  Fljring  Corps. 

2952  %f.  Acting  ensigns  to  be  appointed 
acting  lieutenants  of  junior 
grade  or  acting  first  lieuten-      2952%q. 
ants  for  aeronautic  duties; 
duration  of  appointments.  2952%r. 

2952 ^g.  Election  by  lieutenants  as  to 

duties;    detail  2952^8. 

2952 %h.  CommissioDs  to  acting  lieu- 
tenants junior  grade  and  act- 
ing first  lieutenants  qualify- 
ing for  aeronautic  duty. 

2952%L  Commissions     to     lieutenants 

qualifying  for  regular  duties      2952 %t 
of  the  line  of  Navy  and  Ma- 
rine Corps. 

2952^j.  Transfer  of  acting  lieutenants,  2952%u. 
junior  grade,  for  aeronautic 
duties,  and  acting  first  lieu- 
tenants of  Marine  Corps  to  2952% v. 
Naval  Reserve  Flying  Corps; 
applicants  not  qualified  may 
be  honorably  discharged. 

2952%k.  Advancement  of  officers  com-      2952%w. 
missioned     for     aeronautic 
duty.  2952%x. 


Details  as  student  aviators  or 
student  airmen. 

Pay  and  allowances. 

Secretary  of  Navy  authorized 
to  appoint  specified  number 
of  student  flyers  annually; 
qualifications. 

Term  of  appointment  of  stu- 
dent flyers;   examination. 

Rank  of  student  flyers  receiv- 
ing certificate  of  qualifica- 
tion; examination;  transfer 
to  Naval  Reserve  Flying 
Corps. 

Establishment  of  aeronautic 
schools. 

Detail  of  other  officers  and 
men  for  aircraft  duty. 

Gratuity  in  case  of  death  of 
officer,  enlisted  man  or  stu- 
dent flyer  of  Naval  Flying 
Corps;  pension  in  case  of 
injuries  resulting  in  disabil- 
ity. 

Student  flyers,  ensigns,  and 
lieutenants  to  be  subject  to 
naval  regulation. 

Distribution  of  personnel  of 
Naval  Flying  Corps  in  rat- 
ings. 

Transfer  of  enlisted  men 
from  other  branches  of  Na- 
val Service  to  Navid  Flying 
Corps. 

Regulations  by  Secretary  of 
Navy. 

Appointment  of  enlisted  men 
as  student  flyers. 


§  2952V2a.  (Act  Aug.  29,  1916,  c.  417.)     Naval  Flying  Corps,  how 

composed. 
The  Naval  Flying  Corps  shall  be  composed  of  one  hundred  and 
fifty  officers  and  three  hundred  and  fifty  enlisted  men,  detailed, 
appointed,  commissioned,  enlisted,  and  distributed  in  the  various 
grades,  ranks,  and  ratings  of  the  Navy  and  Marine  Corps  as  hereaft- 
er provided.   The  said  number  of  officers,  student  flyers,  and  enlist- 
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ed  men  shall  be  in  addition  to  the  total  number  of  officers  and  en- 
listed men  which  is  now  or  may  hereafter  be  provided  by  law  for 
the  other  branches  of  the  naval  service.     (39  Stat.) 

This  paragraph  and  the  following  paragraphs  in  this  chapter  are  from  the 
naval  appropriation  act,  cited  above,  in  which  they  are  grouped  under  the 
heading  "Naval  Flying  Corps." 
As  to  Advisory  Committee  for  A§ronautic8»  see  §  3115g,  post 

§  2952y2b.  (Act  Aug.  29,  1916,  c.  417.)  Number  of  officers  detailed 
in  aircraft  duty. 
The  number  of  officers  detailed  to  duty  in  aircraft  involving  ac- 
tual flying  in  any  one  year  shall  be  in  accordance  with  the  require- 
ments of  the  Air  Service  as  determined  by  the  Secretary  of  the 
Navy:  Provided,  That  the  officers  so  detailed  from  the  line  of  the 
Navy  and  from  the  Marine  Corps  shall  not  exceed  the  total  number 
herein  prescribed  for  the  Naval  Flying  Corps:  Provided  further. 
That  the  proportion  of  line  officers  of  the  Navy  and  of  the  Marine 
Corps  thus  detailed  shall  be  the  same  as  the  proportion  established 
for  the  regular  services:  And  provided  further,  That  the  student 
flyers  hereinafter  provided  for  shall  be  in  addition  to  the  officers 
and  enlisted  men  comprising  the  Naval  Flying  Corps.    (39  Stat.) 

§  2952yjc.  (Act  Aug.  29,  1916,  c.  417.)  Pay  of  members  of  Naval 
Flpng  Corps. 
The  officers  detailed  and  the  enlisted  men  of  the  Naval  Flying 
Corps  shall  receive  the  same  pajr  and  allowances  that  are  now  pro- 
vided by  law  for  officers  and  enlisted  men  of  the  same  grade  or  rank 
and  rating  in  the  Navy  and  Marine  Corps  detailed  to  duty  with  air- 
craft involving  actual  flying.    (39  Stat.) 

Pay  of  officers  and  enlisted  men  engaged  in  aviation  duty  is  provided  for  by 
Act  March  3,  1915,  c.  83,  ante,  §  2823. 

§  2952V2d.  (Act  Aug.  29,  1916,  c.  417.)  Appointment  of  acting  en- 
signs or  acting  second  lieutenants  for  aeronautic  duties. 
The  Secretary  of  the  Navy  is  hereby  authorized  to  appoint  an- 
nually in  the  line  of  the  Navy  and  the  Marine  Corps  for  a  period  of 
two  years  following  the  passage  of  this  Act,  in  order  of  merit  as 
determined  by  such  competitive  examinations  as  he  may  prescribe, 
fifteen  acting  ensigns  or  acting  second  lieutenants  for  the  perform- 
ance of  aeronautic  duties  only.  Persons  so  appointed  must  be  citi^ 
zens  of  the  United  States,  and  may  be  appointed  from  warrant  of- 
ficers or  enlisted  men  of  the  naval  service  or  from  civil  life,  and 
must,  at  the  time  of  appointment,  be  not  less  than  eighteen  or  more 
than  twenty-four  years  of  age :  Provided,  That  no  person  shall  be 
so  appointed  until  he  has  been  found  physically  qualified  by  a  board 
of  medical  officers  of  the  Navy  for  the  performance  of  the  duties 
required :  Provided  further,  That  the  number  of  such  appointments 
to  the  line  of  the  Navy  and  of  the  Marine  Corps  shall  be  in  the  pro- 
portion decided  for  the  regular  services.  Such  appointments  shall 
be  for  a  probationary  period  of  three  years  and  may  be  revoked  at 
any  time  by  the  Secretary  of  the  Navy.    (39  Stat.) 

§  2952y2e.  (Act  Aug.  29,  1916,  c.  417.)     Same;  detailed  to  duty  in 
Naval  Flying  Corps. 
Such  acting  ensigns  and  acting  second  lieutenants  shall  be  de- 
tailed to  duty  in  the  Naval  Flying  Corps  in  aircraft  involving  actual 
flying. 

§  2952V2f.  (Act  Aug.  29,  1916,  c.  417.)     Acting  ensigns  to  be  ap- 
pointed acting  lieutenants  of  junior  grade  or  acting  first  lieu- 
tenants for  aeronautic  duties;  duration  of  appointments. 
Such  acting  ensigns  of  the  Navy  and  acting  second  lieutenants 
of  the  Marine  Corps  shall,  upon  completion  of  the  probationary  pe- 
riod of  three  years,  be  appointed  acting  lieutenants  of  the  junior 
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grade,  or  acting  first  lieutenants,  respectively,  by  the  Secretary  of 
the  Navy  for  the  performance  of  aeronautic  duties  only,  after  satis- 
factorily passing  such  examinations  as  he  may  prescribe,  and  after 
having  been  recommended  for  promotion  by  the  examining  board 
and  found  physically  qualified  by  a  board  of  medical  officers  of  the 
Navy.  Such  appointments  shall  be  for  a  probationary  period  of 
four  years  and  may  be  revoked  at  any  time  by  the  Secretary  of 
the  Navy.    (39  Stat.) 

§  2952y2g.  (Act  Aug.  29,  1916,  c.  417.)  Election  by  lieutenants  as 
to  duties ;  detail. 

Such  acting  lieutenants  (junior  grade)  and  acting  first  lieutenants 
may  elect  to  qualify  for  aeronautic  duty  only  or  to  qualify  for  all 
the  duties  of  officers  of  the  same  grade  in  the  Navy  and  in  the 
Marine  Corps,  respectively.  Those  officers  who  elect  to  qualify 
for  aeronautic  duty  only  shall  be  detailed  to  duty  in  the  Naval 
Flying  Corps  involving  actual  flying  in  aircraft.  Those  officers  who 
elect  to  qualify  for  the  regular  duties  of  their  grade  shall  be  de- 
tailed to  duty  in  the  regular  service  for  at  least  two  years  to  allow 
them  to  prepare  for  such  qualification.     (39  Stat.) 

§  2952y2h.  (Act  Aug.  29, 1916,  c.  417.)  Commissions  to  acting  lieu- 
tenants junior  grade  and  acting  first  lieutenants  qualifying  for 
aeronautic  duty. 
Such  acting  lieutenants  (junior  grade)  and  acting  first  lieuten- 
ants who  have  elected  to  qualify  for  aeronautic  duty  only  shall, 
upon  completion  of  the  probationary  period  of  four  years,  be  com- 
missioned in  the  grade  of  lieutenant  of  the  line  of  the  Navy  or  cap- 
tain of  the  Marine  Corps  for  aeronautic  duties  only,  after  satisfac- 
torily passing  such  competitive  examination  as  may  be  prescribed 
by  the  Secretary  of  the  Navy  to  determine  their  moral,  physical, 
and  professional  qualifications  for  such  commissions  and  the  order 
of  rank  in  which  they  shall  be  commissioned.  Such  lieutenants 
for  aeronautic  duty  only  shall  be  borne  on  the  list  as  extra  num- 
bers, taking  rank  with  and  next  after  officers  of  the  same  date  of 
commission.     (39  Stat.) 

§  2952V2i.  (Act  Aug.  29,  1916,  c.  417.)  Commissions  to  lieuten- 
ants qualifying  for  regular  duties  of  the  line  of  Navy  and  Ma- 
rine Corps. 

Such  acting  lieutenants  (junior  grade)  and  acting  first  lieutenants 
who  have  elected  to  qualify  for  the  regular  duties  of  the  line  of 
the  Navy  and  of  the  Marine  Corps,  respectively,  shall,  upon  com- 
pletion of  the  probationary  period  of  four  years,  two  years  of  which 
shall  have  been  on  such  regular  duties,  be  commissioned  in  the 
grade  of  the  line  of  the  Navy  or  Marine  Corps  according  to  his 
length  of  service,  after  passing  satisfactorily  such  competitive  ex- 
aminations as  may  be  prescribed  by  the  Secretary  of  the  Navy  to 
determine  their  moral,  physical,  and  professional  qualifications  for 
such  commissions  and  to  determine  the  order  of  rank  in  which  they 
shall  be  commissioned.  Such  officers  of  the  line  of  the  Navy  and 
Marine  Corps  will  be  borne  upon  the  lists  of  their  respective  corps 
as  extra  numbers,  taking  rank  with  and  next  after  officers  of  the 
regular  services  of  the  same  date  of  commissions.     (39  Stat.) 

§  2952V2J.  (Act  Aug.  29,  1916,  c.  417.)     Transfer  of  acting  lieuten- 
ants, junior  grade,  for  aeronautic  duties,  and  acting  first  lieu- 
tenants of  Marine  Corps  to  Naval  Reserve  Flying  Corps;  ap- 
plicants not  qualified  may  be  honorably  discharged. 
Acting  lieutenants  (junior  grade)  of  the  line  of  the  Navy  for 
aeronautic  duties  only  and  acting  first  lieutenants  of  the  Marine 
Corps  for  aeronautic  duty  only  who  have  completed  the  proba* 
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tionary  period  of  four  years  may,  upon  examination  for  commis- 
sions to  the  next  higher  grade,  if  recommended  by  the  board  of  ex- 
amination, be  transferred  to  the  Naval  Reserve  Flying  Corps  and 
commissioned  in  the  same  grade  or  the  next  higher  grade  as  may 
be  recommended  in  accordance  with  their  qualifications  as  deter- 
mined by  the  examination :  Provided,  That  at  any  time  during  suth 
probationary  period  any  such  officer  can,  upon  his  own  request,  if 
his  record  warrants  it,  be  transferred  to  the  Naval  Reserve  Flying 
Corps  and  commissioned  in  the  acting  grade  he  then  holds.  Any 
officer  of  the  Naval  Flying  Corps  holding  an  appointment  of  stu- 
dent flyer  or  acting  ensign,  second  lieutenant,  lieutenant  (junior 
grade),  or  first  lieutenant,  who,  upon  examination  for  promotion,  is 
found  not  qualified  shall,  if  not  recommended  by  the  examining 
board  for  transfer  to  the  Naval  Reserve  Flying  Corps,  be  honor- 
ably discharged  from  the  naval  service.  (39  Stat) 
See  §  2900^g,  ante. 

§  2952V2k.  (Act  Aug.  29,  1916,  c.  417.)     Advancement  of  officers 
commissioned  for  aeronautic  duty. 

Officers  commissioned  for  aeronautic  duty  only  shall  be  eligible 
for  advancement  to  the  higher  grades,  not  above  captain  in  the 
Navy  or  colonel  in  the  Marine  Corps,  in  the  same  manner  as  other 
officers  whose  employment  is  not  so  restricted,  except  that  they 
shall  be  eligible  to  promotion  without  restriction  as  to  sea  duty, 
and  their  professional  examinations  shall  be  restricted  to  the  duty 
to  which  personally  assigned :  Provided,  That  any  such  officer  must 
serve  at  least  three  years  in  any  grade  before  being  eligible  to  pro- 
motion to  the  next  higher  grade.     (39  Stat.) 

§  29521/2/.  (Act  Aug.  29,  1916,  c.  417.)  Details  as  student  aviators 
or  student  airmen. 
Nothing  in  this  Act  shall  be  so  construed  as  to  prevent  the  de- 
tail of  officers  and  enlisted  n\en  of  other  branches  of  the  Navy  as 
student  aviators  or  student  airmen  in  such  numbers  as  the  needs  of 
the  service  may  require.     (39  Stat.) 

§  2952V2m.  (Act  Aug.  29,  1916,  c.  417.)     Pay  and  allowances. 

Such  officers  and  enlisted  men,  while  detailed  as  student  aviators 
and  student  airmen  involving  actually  flying  in  aircraft,  shall  re- 
ceive the  same  pay  and  allowances  that  are  now  provided  by  law 
for  officers  and  enlisted  men  of  the  same  grade  or  rank  and  rating 
in  the  Navy  detailed  for  duty  with  aircraft.  (39  Stat.) 
See  §  2952  %c,  ante,  and  note  thereunder. 

§  2952y2n.  (Act  Aug.  29,  1916,  c.  417.)     Secretary  of  Navy  author- 
ized to  appoint  specified  number  of  student  flyers  annually; 
qualifications. 
The  Secretary  of  the  Navy  is  hereby  authorized  to  appoint  an- 
nually for  a  period  of  four  years,  from  enlisted  men  of  the  naval 
service,  or  from  citizens  of  the  United  States  in  civil  life,  not  to  ex- 
ceed thirty  student  flyers  for  instruction  and  training  in  aeronautics 
who  shall  receive  the  same  pay  and  allowances  as  midshipmen  at 
the  United  States  Naval  Academy:    Provided,  That  persons  so 
appointed  must,  at  the  time  of  appointment,  be  not  less  than  sev- 
enteen  or   more  than   twenty-one   years   of   age:    Provided   fur- 
ther, That  no  person  shall  be  appointed  a  student  flyer  until  he 
shall  have  qualified  therefor  by  such  examination  as  may  be  pre- 
scribed by  the  Secretary  of  the  Navy.    (39  Stat.) 

§  29521/20.  (Act  Aug.  29,  1916,  c.  417.)     Term  of  appointment  of 
student  flyers ;  examination. 

The  appointment  of  student  flyers  shall  continue  in  force  for  two 
years,  unless  sooner  revoked  by  the  Secretary  of  the  Navy,  in  his 
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discretion,  and  at  the  end  of  such  period  student  flyers  shall  be 
examined  for  qualification  as  qualified  aviators:  Provided,  That 
if  such  student  flyers  are  not  qualified,  their  appointment  will  be 
revoked,  or,  if  recommended  by  the  examining  board,  they  shall  be 
transferred  to  the  Naval  Reserve  Flying  Corps  and  commissioned 
as  ensigns  therein.  (39  Stat.) 
See  I  2900^g,  ante. 

§  2952V2P.  (Act  Aug.  29,  1916,  c.  417.)  Rank  of  student  flyers  re- 
ceiving certificate  of  qualification;  examination;  transfer  to 
Naval  Reserve  Fl)dng  Corps. 

Student  flyers  shall,  after  receiving  a  certificate  of  qualification 
as  an  aviator  for  actual  flying  in  aircraft,  rank  with  midshipmen 
and  shall  receive  the  same  pay  and  allowances  as  midshipmen,  plus 
fifty  per  centum  thereof :  Provided,  That  student  flyers  who  have 
qualified  as  aviators  under  the  provisions  of  this  Act  shall  be  com- 
missioned acting  ensigns  for  aeronautic  duties  only,  after  three 
years'  service:  Provided  further.  That  they  shall  have  been  ex- 
amined by  a  board  of  officers  of  the  Naval  Flying  Corps  to  deter- 
mine by  a  competitive  examination  prescribed  by  the  Secretary 
of  the  Navy  their  moral,  physical,  and  professional  fitness  and  the 
order  of  rank  in  which  they  shall  be  commissioned:  And  provided 
further.  That  any  student  flyer  -qualified  as  an  aviator  may  at  any 
time,  in  the  discretion  of  the  Secretary  of  the  Navy,  if  his  record 
warrants  it,  at  his  own  request,  be  transferred  to  the  Naval  Re- 
serve Flying  Corps  and  be  commissioned  as  ensign  therein :  And 
provided  further.  That  student  flyers  not  considered  qualified  for 
commissions  as  acting  ensigns  for  aeronautic  duties  only  may, 
upon  recommendation  of  the  examining  board,  be  transferred  to 
the  Naval  Reserve  Flying  Corps  and  be  commissioned  as  ensigns 
therein.  (39  Stat.) 
See  8  2900i^g,  aote. 

§  2952y2q.  (Act  Aug.  29,  1916,  c.  417.)  Establishment  of  aeronau- 
tic schools. 

The  Secretary  of  the  Navy  is  hereby  authorized  to  establish 
aeronautic  schools  for  the  instruction  and  training  of  student  flyers 
and  prescribe  the  course  of  instruction  and  qualifications  for  cer- 
tificate of  graduation  as  a  qualified  aviator.    (39  Stat.) 

§  2952V2r.  (Act  Aug.  29,  1916,  c.  417.)     Detail  of  other  officers  and 
men  for  aircraft  duty. 
Nothing  in  this  or  any  other  Act  shall  be  so  construed  as  to 
prevent  the  temporary  detail  of  officers  and  enlisted  men  of  any 
branch  of  the  Navy  for  duty  with  aircraft.    (39  Stat.) 

§  2952V2S.  (Act  Aug.  29,  1916,  c.  417.)  Gratuity  in  case  of  death 
of  officer,  enlisted  man  or  student  flyer  of  Naval  Flpng  Corps; 
pension  in  case  of  injitries  resulting  in  disability. 

In  the  event  of  the  death  of  an  oflftcer  or  enlisted  man  or  student 
flyer  of  the  Naval  Flying  Corps  from  wounds  or  disease,  the  re- 
sult of  an  aviation  accident,  not  the  result  of  his  own  misconduct, 
received  while  engaged  in  actual  flying  in  or  in  handling  aircraft, 
the  gratuity  to  be  paid  under  the  provisions  of  the  Act  approved 
August  twenty-second,  nineteen  hundred  and  twelve,  entitled  "An 
Act  making  appropriations  for  the  naval  service  for  the  fiscal  year 
ending  June  thirtieth,  nineteen  hundred  and  thirteen,  and  for  other 
purposes,"  shall  be  an  amount  equal  to  one  year's  pay  at  the  rate 
received  by  such  officer  or  enlisted  man  or  student  flyer  at  the 
time  of  the  accident  resulting  in  his  death.  In  all  cases  where  an 
officer  or  enlisted  man  or  student  flyer  of  the  Navy  or  Marine  Corps 
dies,  or  where  a  student  flyer  or  an  enlisted  man  of  the  Navy  or 
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Marine  Corps  is  disabled  by  reason  of  any  injury  received  or 
disease  contracted  in  line  of  duty,  the  result  of  an  aviation  ac- 
cident, received  while  employed  in  actual  flying  in  or  in  han- 
dling aircraft,  the  amount  of  pension  allowed  shall  be  double  that 
authorized  to  be  paid  should  death  or  the  disability  have  occur- 
red by  reason  of  an  injury  received  or  disease  contracted  in  line 
of  duty  not  the  result  of  an  aviation  accident.     (39  Stat.) 

The  act  referred  to  in  the  above  section  is  set  forth  ante,  §  2870.     Section 

2870  is  modified  by  §  2870a,  ante. 
The  naval  appropriation  act  of  March  3,  1015,  c.  83,  38  Stat.  939,  ante,  S 

2870b,  provides  that  oflScers  and  enlisted  men  of  the  Navy  and  Marine  Corps 

dying  as  the  result  of  an  aviation  accident  shall  receive  the  gratuity  set  forth 

in  the  first  paragraph  of  this  section. 

§  2952y2t.  (Act  Aug.  29,  1916,  c.  417.)     Student  flyers,  ensigns,  and 
lieutenants  to  be  subject  to  naval  regulation. 

Student  flyers  and  the  acting  ensigns  and  acting  lieutenants 
(junior  grade)  and  acting  second  and  first  lieutenants  for  aero- 
nautic duties  only  provided  for  herein  shall  be  subject  to  the  laws 
and  regulations  and  orders  for  the  government  of  the  Navy,  but 
shall  not  be  entitled  to  retirement  or  retired  pay.    (39  Stat.) 

§  2952V2U.  (Act  Aug.  29,  1916,  c.  417.)     Distribution  of  personnel 
of  Naval  Flying  Corps  in  ratings. 

The  enlisted  personnel  of  the  Naval  Flying  Corps  shall  be  dis- 
tributed by  the  Secretary  of  the  Navy  in  the  various  ratings  as 
now  obtain  in  the  Navy  in  so  far  as  such  ratings  are  applicable  to 
duties  connected  with  aircraft.     (39  Stat.) 

§  2952y2V.  (Act  Aug.  29,  1916,  c.  417.)     Transfer  of  enlisted  men 
from  other  branches  of  Naval  Service  to  Naval  Flying  Corps. 

Within  the  first  two  years  after  the  approval  of  this  Act  enlisted 
men  may  be  transferred  from  other  branches  of  the  Naval  Service 
to  the  Naval  Flying  Corps,  under  regulations  established  by  the 
Secretary  of  the  Navy  governing  such  transfer  and  the  qualifica- 
tions for  this  corps:  Provided,  That  the  number  so  transferred 
shall  not  exceed  one-half  the  total  number  of  enlisted  men  allowed 
by  this  Act.    (39  Stat.) 

§  2952y2W.  (Act  Aug.  29,  1916,  c.  417.)     Regulations  by  Secretary 
of  Navy. 

The  Secretary  of  the  Navy  shall  establish  regulations  governing 
the  term  of  enlistment,  the  qualifications,  and  advancement  of  the 
enlisted  men  of  the  Flying  Corps.     (39  Stat.) 

§  2952V2X.  (Act  Aug.  29,  1916,  c.  417.)     Appointment  of  enlisted 
men  as  student  flyers. 
Any  enlisted  man  who  passes  satisfactorily  the  prescribed  ex- 
amination and  is  recommended  by  a  board  of  officers  may  be  ap- 
pointed a  student  flyer  as  herein  provided.    (39  Stat.) 
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CHAPTER  NINP  B 
Desertions 

This  chapter,  inserted  here  as  additional  to  the  original  chapters  of  Title 
XV  of  the  Revised  Statutes,  includes  the  provisions  of  various  acts  subse- 
quent to  the  Revised  Statutes  relating  to  arrest,  etc.,  of  deserters  from  the 
Navy  or  Marine  Corps,  and  to  the  removal  from  the  records  of  charges  of  de- 
sertion in  certain  cases  against  men  of  the  Navy  or  Marine  Corps  who  served 
in  the  civil  war.  Trial  by  court-martial  and  punishment  for  desertion  were 
provided  for  by  articles  4  (6),  8  (21),  10,  62,  of  the  articles  for  the  Government 
of  the  Navy,  R.  S.  |  1624,  arts.  4  (6),  8  (21),  10,  and  62,  post,  §$  29G5,  2969. 
2971.  3033. 
Sec  Sec 

2953.  Arrest  of  deserters  by  civil  offi-  or  Marine  Corps  who  served  in 

cers.  civil    war;    re-enlistment  with- 

2954.  Removal  from  record  of  charge  of  out  discharge  from  previous  en- 

desertion  against  men  of  Navy  listment. 

or  Marine  Corps  who  served  in  2957.  Certificate  of  discharge  on  remov- 

civil  war;    completion  of  term  al  of  charge  of  desertion. 

of  service.  2958.  Effect  of  removal  of  charge  of  de- 

2955.  Removal   from   record   of  charge  sertion    on    right    to    pay    and 

of    desertion    against    men    of  bounty;  application  for  relief. 

Navy    or    Marine    Corps    who  2959.  Revival  and  re-enactment  of  act 
served  in  civil  war;    return  to  to   relieve  from   charge   of  de- 

duty  or  death  after  desertion.  .  sertion. 

2956.  Removal  from  record  of  charge  of  2960.  Removal  of  limitation  of  time  for 

desertion  against  men  of  Navy  application  for  relief. 

§  2953.  (Act  Feb.  16,  1909,  c.  131,  §  15.)  Arrest  of  deserters  by 
civil  officers. 
It  shall  be  lawful  for  any  civil  officer  having  authority  under  the 
laws  of  the  United  States  or  of  any  State,  Territory,  or  District 
to  arrest  offenders,  to  summarily  arrest  a  deserter  from  the  Navy 
or  Marine  Corps  of  the  United  States  and  deliver  him  into  the  cus- 
tody of  the  naval  authorities.     (35  Stat.  622.) 

This  section  was  part  of  an  act  to  promote  the  administration  of  justice  in 
the  Navy,  cited  above. 

Other  sections  of  the  act,  establishing  deck  courts  for  trial  of  minor  offenses, 
and  relating  to  the  constitution  and  proceedings  of  summary  courts-martial  and 
general  courts-martial,  are  set  forth  under  chapter  10  of  this  title,  ''Articles  for 
the  Government  of  the  Navy,"  post,  ||  2987-2993,  3002,  8006,  3017,  3022, 
3025,  3035,  3036,  3038,  3039. 

§  2954.  (Act  Aug.  14,  1888,  c.  890,  §  1.)  Removal  from  record  of 
charge  of  desertion  against  men  of  Navy  or  Marine  Corps  who 
served  in  civil  war ;  completion  of  term  of  service. 

The  charge  of  desertion  now  standing  on  the  rolls  and  records 
of  the  Navy  or  Marine  Corps  against  any  appointed  or  enlisted 
man  of  the  Navy  or  Marine  Corps  who  served  in  the  late  war  may 
in  the  discretion  of  the  Secretary  of  the  Navy  be  removed  in  all 
cases  where  it  shall  be  made  to  appear  to  the  satisfaction  of  the 
Secretary  of  the  Navy  from  such  rolls  and  records  or  from  other 
satisfactory  evidence,  that  any  such  appointed  or  enlisted  man 
served  faithfully  until  the  expiration  of  his  term  of  enlistment, 
or  until  the  first  day  of  May  anno  Domini  eighteen  hundred  and 
sixty-five,  having  previously  served  six  months  or  more,  or  was 
prevented  from  completing  his  term  of  service  by  reason  of  wounds 
received  or  disease  contracted  in  the  line  of  duty,  but  who,  by  rea- 
son of  absence  from  his  command  at  the  time  he  became  entitled  to 
his  discharge,  failed  to  be  mustered  out  and  to  receive  a  discharge 
from  the  service:  Provided,  That  no  such  appointed  or  enlisted 
man  shall  be  relieved  under  this  section  who,  not  being  sick  or 
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wounded,  left  his  command,  without  proper  authority,  while  the 
same  was  in  presence  of  the  enemy.    (25  Stat,  442.) 

This  section  and  the  four  sections  next  following  were  part  of  an  act  enti- 
tled "An  act  to  relieve  certain  appointed  or  enlisted  men  of  the  Navy  and  Ma- 
rine Corps  from  the  charge  of  desertion." 
Section  6  of  the  act  repealed  all  inconsistent  acts  and  parts  of  acts. 
Similar  provisions  for  the  removal  from  the  record  of  charges  of  desertion 
against  soldiers  of  the  civil  war  were  made  by  Act  March  2,  1889,  c.  390,  ante, 
§§  2298-2307. 

Forfeiture  of  rights  of  citizenship  by  desertion  was  provided  for  by  R.   S. 
H  1996-1998,  post,  {§  3952-^54. 

Notes  of  Deeisioiui 

ConstruotioRw— The  words  "by  reason  the  applicant  expired,  and  to  the  date 

of  absence   from  his  command  at  the  when  he  would  have  received  his  dis- 

time    he    became    entitled    to   his   dis-  charge  along  with  other  enlisted  men 

charge,"  as  used  in  this  section,  are  to  with   whom    he    served,    had    he    been 

be  regarded  as  equally  applicable  to  the  present     (1889)   19  Op.  Atty.  Gen.  221. 
date  when  the  term  of  enlistment  of 

§  2955.  (Act  Aug.  14,  1888,  c.  890,  §  2.)  Removal  from  record  of 
charge  of  desertion  against  men  of  Navy  or  Marine  Corps  who 
served  in  civil  war ;  return  to  duty  or  death  after  desertion. 
The  Secretary  of  the  Navy  is  hereby  authorized  to  remove  the 
charge  of  desertion  standing  on  the  rolls  or  records  of  the  Navy  or 
Marine  Corps  against  any  appointed  or  enlisted  man  of  the  Navy 
or  Marine  Corps  who  served  in  the  late  war,  in  all  cases  where 
it  shall  be  made  to  appear,  to  the  satisfaction  of  the  Secretary  of 
the  Navy,  from  such  rolls  or  from  other  satisfactory  evidence,  that 
such  appointed  or  enlisted  man  charged  with  desertion  or  with 
absence  without  leave,  after  such  charge  of  desertion  or  absence 
without  leave,  and  within  a  reasonable  time  thereafter,  voluntarily 
returned  to  and  served  in  the  line  of  his  duty  until  he  was  mustered 
out  of  the  service,  and  received  a  certificate  of  discharge  therefrom, 
or,  while  so  absent,  and  before  the  expiration  of  his  term  of  enlist- 
ment, died  from  wounds,  injury,  or  disease  received  or  contracted 
in  the  service  and  in  the  line  of  duty.     (25  Stat.  442.) 

§  2956.  (Act  Aug.  14,  1888,  c.  890,  §  3.)  Removal  from  record  of 
charge  of  desertion  against  men  of  Navy  or  Marine  Corps  who 
served  in  civil  war;  re-enlistment  without  discharge  from  pre- 
vious enlistment. 
The  charge  of  desertion  now  standing  on  the  rolls  or  records  of 
the  Navy  or  Marine  Corps  against  any  appointed  or  enlisted  man 
of  the  Navy  or  Marine  Corps  who  served  in  the  late  war,  by  rea- 
son of  his  having  enlisted  at  any  station  or  on  board  of  ^ny  ves- 
sel of  the  Navy  without  having  first  received  a  discharge  from  the 
station  or  vessel  in  which  he  had  previously  served,  shall  be  re- 
moved in  all  cases  wherein  it  shall  be  made  to  appear  to  the 
satisfaction  of  the  Secretary  of  the  Navy  from  such  rolls  and  rec- 
ords, or  from  other  satisfactory  testimony,  that  such  re-enlistment 
was  not  made  for  the  purpose  of  securing  bounty  or  other  gratuity 
that  he  would  not  have  been  entitled  to,  had  he  remained  under  his 
original  term  of  enlistment :  Provided,  That  no  appointed  or  enlisted 
man  shall  be  reheved  under  this  act  who,  not  being  sick  or  wounded, 
left  his  command  without  proper  authority  while  the  same  was  in 
presence  of  the  enemy,  or  who,  at  the  time  of  leaving  his  command, 
was  in  arrest  or  under  charges,  or  in  whose  case  the  period  of  absence 
from  the  service  exceeded  three  months.    (25  Stat.  442.) 

Notes  of  Deeiaioiui 

Constraotlonw— The    proviso    in    this      don  alone.     (1889)  19  Op.  Atty.  Oen. 
section  is  applicable  to  the  latter  see-      221. 
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§  2957.  (Act  Aug.  Hj  1888,  c.  890,  §  4.)     Certificate  of  discharge  on 
removal  of  charge  of  desertion. 

In  all  cases  where  the  charge  of  desertion  shall  be  removed  un- 
der the  provisions  of  this  act  from  the  record  of  any  appointed  or 
enlisted  man  of  the  Navy  or  Marine  Corps  who  has  not  received  a 
certificate  of  discharge  it  shall  be  the  duty  of  the  Secretary  of  the 
Navy  to  issue  to  such  appointed  or  enlisted  man,  or  in  case  of 
his  death,  to  his  heirs  or  legal  representatives,  a  certificate  of  dis- 
charge.   (25  Stat.  443.) 

§  2958.  (Act  Aug.  14,  1888,  c.  890,  §  5.)  Effect  of  removal  of 
charge  of  desertion  on  right  to  pay  and  bounty;  application  for 
relief. 
When  the  charge  of  desertion  shall  be  removed  under  the  pro- 
visions of  this  act  from  the  record  of  any  appointed  or  enlisted 
man  of  the  Navy  or  Marine  Corps,  such  man,  or,  in  case  of  his 
death,  the  heirs  or  legal  representatives  of  such  man,  shall  receive 
all  pay  and  bounty  which  may  have  been  withheld  on  account  of 
such  charge  of  desertion  or  absence  without  leave :  Provided,  how- 
ever, That  this  act  shall  not  be  so  construed  as  to  give  to  any  such 
man  as  may  be  entitled  to  relief  under  the  provisions  of  this  act,  or, 
in  case  of  his  death,  to  the  heirs  or  legal  representatives  of  any  such 
man,  the  right  to  receive  pay  and  bounty  for  any  period  of  time 
during  which  such  man  was  absent  from  his  command  without  leave 
of  absence:  And  provided  further.  That  no  appointed  or  enlisted 
man,  nor  the  heirs  or  legal  representatives  of  any  such  man,  who 
served  in  the  Navy  or  Marine  Corps  a  period  of  less  than  §ix  months 
shall  be  entitled  to  the  benefit  of  the  provisions  of  this  act:  And 
provided  further,  That  all  applications  for  relief  under  this  act  shall 
be  made  to  and  filed  with  the  Secretary  of  the  Navy  within  the  period 
of  five  years  from  and  after  its  passage,  and  all  applications  not  so 
made  and  filed  within  the  said  term  of  five  years  shall  be  forever 
barred,  and  shall  not  be  received  or  considered.    (25  Stat.  443.) 

The  limitation  by  this  section  of  the  time  for  applications  for  relief  was 
removed,  and  the  act  was  revived  and  re-enacted,  by  amendment  of  this  sec- 
tion by  Act  May  24,  1900,  c.  550,  post,  §{  2959,  2960.  » 

Notes  of  Deoisioiui 

Construction  and  effeot^^The  remov-  of  desertion  had  been  made.     Cole  ▼. 
al  of  a  charge  of  desertion  restores  all  U.  S.  (1899)  84  Ct  CI.  446. 
original  rights  of  compensation,  and  the  The  act  should  be  construed  liberal- 
conditions  are  the  same  as  if  no  charge  ly.     Id. 

§  2959.  (Act  May  24,  1900,  c.  550,  §  1.)  Revival  and  re-enactment 
of  act  to  relieve  from  charge  of  desertion. 
Chapter  eight  hundred  and  ninety,  volume  twenty-five,  of  the 
United  States  Statutes  at  Large,  entitled  "An  Act  to  relieve  certain 
appointed  or  enlisted  men  of  the  Navy  and  Marine  Corps  from  the 
charge  of  desertion,"  approved  August  fourteenth,  eighteen  hun- 
dred and  eighty-eight  be,  and  the  same  is  hereby,  revived  and  re- 
enacted.    (31  Stat.  183.) 

This  section  and  the  section  next  following  were  an  act  entitled  "An  act  t^ 
amend  section  five*'  of  Act  Aug.  14,  1888,  c.  890,  mentioned  in  this  section,  and 
which  is  set  forth  ante,  §{  2954-2958. 

§  2960.  (Act  May  24,  1900,  c.  550,  §  2.)  Removal  of  limitation  of 
time  for  application  for  relief. 
That  section  five  of  the  said  Act  be,  and  is  hereby,  so  amended  as 
to  remove  the  limitation  of  time  within  which  applications  for  relief 
may  be  received  and  acted  upon  under  the  provisions  of  said  Act. 
(31  Stat.  183.) 

Section  5  of  said  Act  Aug.  14,  1888»  c.  890,  mentioned  in  this  section,  is  set 
forth  ante,  I  2958. 
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Articles  for  the  Government  of  the  Navy 


See. 

2961. 

2962. 

2963. 
2964. 
2965. 


Articles  established. 
Commanders'  duty  of  snpervision 

and  correction. 
Diyine  service. 
Irreverent  behavior. 
Offenses  punishable  by  death. 

(1)  Mutiny. 

(2)  Disobedience  of  orders. 

(3)  Striking  superior  oflScer. 

(4)  Intercourse  with  an  enemy. 

(5)  Messages  from  an  enemy. 
<6)  Desertion  in  time  of  war. 

(7)  Deserting  trust 

(8)  Sleeping  on  watch. 

(9)  Leaving  station. 

(10)  Willful  stranding  or  injury 

of  vessel. 

(11)  Unlawful  destruction  of  pub- 

lic property. 

(12)  Striking  flag  or  treacherous- 

ly yielding. 

(13)  Cowardice  in  battle. 

(14)  Deserting  duty  in  battle. 

(15)  Neglecting  orders  to  prepare 

for  battle. 

(16)  Neglecting   to   clear   for  ac- 

tion. 

(17)  Neglecting  to  join  on  signal 

for  battle. 

(18)  Failing     to    encourage     the 

men  to  fight. 

(19)  Failing  to  seek  encounter. 

(20)  Failing    to    afford    relief    in 

battle. 

2966.  Spies. 

2967.  Murder. 

2968.  Imprisonment  in  a  penitentiary. 

2969.  Offenses  punishable  at  discretion 

of  court-martial. 

(1)  Profanity,  falsehood,  etc. 

(2)  Cruelty. 

(3)  Quarreling. 

(4)  Fomenting  quarrels. 

(5)  Duels. 

(6)  Contempt  of  superior  officer. 

(7)  Ck>mbinations   against    supe- 

rior officer. 

(8)  Mutinous  words. 

(9)  Neglect  of  orders. 

(10)  Preventing     destruction     of 

public  property. 

(11)  Negligent  stranding. 

(12)  Negligence  in  convoy  service. 

(13)  Receiving  articles  for  freight 

(14)  False  muster. 

(15)  Waste    of    public    property, 

etc. 

(16)  Plundering  on  shore. 

(17)  Refusing  to  apprehend  of- 

fenders. 

(18)  Refusing   to  receive   prison- 

ers. 

(19)  Absence   from  duty  without 

leave. 

(20)  Violating  general   orders   or 

regulations. 


Sec 

2969.  Offenses  punishable  at  discretion 

of  court-martial—Cont'd. 

(21)  Desertion  in  time  of  peace. 

(22)  Harboring  deserters. 

2970.  Officer  absent  without  leave  may 

be  reduced. 

2971.  Desertion  by  resignation. 

2972.  Dealing    in    supplies    on    private 

account. 

2973.  Importing  dutiable  goods  in  pub- 

lic vessels. 

2974.  Distilled  spirits  only  as  medical 

stores. 

2975.  Certain  crimes  of  fraud  against 

the  United  States. 

(1)  Presenting  false  claims. 

(2)  Agreement    to    obtain    pay- 

ment of  false  claims. 

(3)  False  paper. 

(4)  Perjury. 

(5)  Forgery. 

(6)  Delivering  less  property  than 

receipt  calls  for. 

(7)  Giving       receipts       without 

knowing  truth  of. 

(8)  Stealing,  wrongfully  selling, 

etc. 

(9)  Buying  public  military  prop- 

erty. 

(10)  Executing,     attempting,     or 

countenancing      fraud 
c gainst  United  States. 

(11)  Effect   of  discharge    or   dis- 

missal on  liability  to  pun- 
ishment. 

2976.  Removing  property  from  a  prize. 

2977.  Maltreating   persons  taken   on  a 

prize. 

2978.  Returning  fugitives  from  service. 

2979.  Enlisting  deserters,  minors,  etc. 

2980.  Duties  of  commanding  officers. 

(1)  Men  received  on  board. 

(2)  list    of    officers,    men,    and 

passengers. 

(3)  Deaths  and  desertion. 

(4)  Property    of    deceased    per- 

sons. 

(5)  Accounts  of  men  received. 

(6)  Accounts  of  men  sent  from 

the  ship. 

(7)  Inspection  of  provisions. 

(8)  Health  of  crew. 

(9)  Attendance  at  final  paymenl; 

of  crew. 

(10)  Articles  for  the  government 

of  the  Navy. 

(11)  Punishment      for      offending 

against  this  article. 

2981.  Authority  of  officers  after  loss  of 

vessel. 

2982.  Offenses  not  specified. 

2983.  Fraudulent  enlistment  punishable 

by  court-martial. 

2984.  Offenses  committed  on  shore. 
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2987. 

2988. 

2989. 
2900. 


Sec. 

2985.  Punishments    by    order    of    com- 
mander. 

(1)  Reduction  of  rating. 

(2)  Confinement  with  or  without 

irons. 

(3)  Solitary  confinement,  on  bread 

and  water. 

(4)  Solitary  confinement. 

(5)  Deprivation   of  shore  liberty. 

(6)  Extra  duties. 

(7)  Other   punishments    not    per- 

mitted   except    by    sentence 
of     general     or     summary 
court-martial. 
2086.  Punishment  by  officer  temporari- 
ly commanding. 
Deck  courts  for  trial  of  enlisted 

men  for  minor  offenses. 
Deck    courts;     composition    and 

powers. 
Recorder  of  deck  court. 
Review,  etc.,  of  sentence  of  deck 
court. 
2991.  Rules   governing   deck    courts   to 

be  prescribed. 
2092.  Records   of   proceedings   of   deck 
courts;   filing  and  review. 

2993.  Objection  to  trial  by  deck  court 
2993a.  Officers     authorized     to     order 

deck  courts  upon  enlisted  men. 

2994.  Summary  courts-martial. 

2994a.  Summary  courts-martial  order- 
ed by  commanding  officer  of 
brigade,  etc.,  or  naval  hospital 
or  hospital  ship. 

2995.  Constitution  of  summary  courts- 

martial. 

2996.  Oath  of  members  and  recorder. 
2007.  Testimony. 

2998.  Punishments  by  summary  courts. 

(1)  Bad  conduct  discharge. 

(2)  Solitary  confinement  in  irons, 

on  bread  and  water. 

(3)  Solitary  confinement  in  irons. 

(4)  Solitary  confinement. 

(5)  Confinement. 

(6)  Reduction  in  rating. 

(7)  Deprivation   of  shore  liberty. 

(8)  Extra  police  duties  and   loss 

of  pay. 

2999.  Disrating  for  incompetency. 

3000.  Execution    of    sentence    of    sum- 

mary court. 

3001.  Remission  of  sentence.   ' 

3002.  Manner    of    conducting    proceed- 

ings, and  disposition  of  records. 

3003.  Same    punishments     by     general 

courts-martial. 

3004.  Dismissal  of  officers. 

3005.  Officer  dismissed  by  the  President 

may  demand  trial. 

3006.  General  courts-martial;   by  whom 

convened. 
3006a.  General  courts-martial  convened 
by     commanding     officer     of 


Sec. 

squadron,   division,    etc.,   out- 
side limits  of  United  States. 

3006b.  General  courts-martial  by  com- 
mandant of  naval  yard  or  na- 
val station,  etc. 

3007.  Constitution  of. 

3008.  Oaths  of  members  and  judge-ad- 
vocate. 

3009.  Oath  of  witness. 

3010.  Contempts  of  court. 

3011.  Charges. 

3012.  Duty  of  officer  arrested. 

3013.  Suspension  of  proceedings. 

3014.  Absence  of  members. 

3015.  Witnesses  examined  in  absence  of 
a  member. 

3016.  Suspension  of  pay. 

3017.  Extent  of  punishment;  use  of 
irons  restricted. 

3018.  Flogging,  branding,  etc. 
.SOI 9.  Sentences,  how  determined. 

3020.  Adequate  punishment;  recom- 
mendation to  mercy. 

3021.  Authentication  of  judgment. 

3022.  Approval  of  sentences  of  summa- 
ry courts-martial  and  of  deck 
courts. 

3022a.  Approval  of  sentence  of  sum- 
mary courts-martial. 

3023.  Confirmation  of  sentence. 

3024.  Remission  and  mitigation  of  sen- 
tence. 

3025.  Setting  aside  proceedings  or  re- 
mitting or  mitigating  sentence 
of  court-martial. 

3026.  Courts  of  inquiry,  by  whom  or- 
dered. 

3026a.  Courts  of  inquiry. 

3027.  Constitution  of. 

3028.  Powers  of. 

3029.  Oath  of  members  and  judge-advo- 
cate. 

3030.  Rights  of  party  inquired  of. 

3031.  Proceedings,  how  authenticated 
and  used  as  evidence. 

3032.  Limitation  of  trials  for  offenses 
in  general. 

3033.  Limitation  of  trials  for  desertion 
in  time  of  peace. 

3034.  Punishment  for  offenses  in  time 
of  peace,  discretion  of  court- 
martial. 

3035.  Process  for  witnesses  in  courts- 
martial  or  courts  of  inquiry. 

3036.  Failure  of  witness  to  appear  or 
testify  a  misdemeanor;  prose- 
cution and  punishment;  wit- 
ness not  compelled  to  incrimi- 
nate himself. 

3037.  Administration  of  oaths. 

3038.  Depositions  in  naval  courts. 

3039.  Allowances  to  prisoners  during 
confinement,  and  on  discharge; 
restrictions. 

8040.  Transportation  and  clothing  for 
discharged  naval  prisoners. 

§  2961.  (R.  S.  §  1624.)     Articles  established. 

The  Navy  of  the  United  States  shall  be  governed  by  the  following 
articles : 

Notes  of  Deoisioiui 


Power  of  congress^-Congress  is  em- 
powered by  the  Constitution  to  make 
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the  United  States.  0853)  6  Op.  Atty. 
Gen.  10. 

Habeas  corpus  will  not  lie  to  re- 
lease a  person  from  confinement  while 
awaiting  trial  by  a  navy  court-martial, 
if  such  court-martial  has  jurisdiction  of 
the  offense  and  is  proceeding  regularly 
in  the  exercise  of  such  jurisdiction. 
In  re  Bogart  (C.  C.  1873)  Fed-Cas.  No. 
1,596. 

Congress  has  power  under  the  con- 
stitution to  provide  for  the  trial  and 
punishment  by  courts-martial  of  of- 
fenses committed  in  the  naval  service 
without  indictment  or  the  intervention 
of  a  jury.    Id. 

An  offense  committed  by  one  while 
actually  in  the  naval  service  is  triable 
by  court-martial.    Id. 

Persons  subject  to  naval  court-mar- 
tiald^The  regularly  appointed  clerk  of 
a  paymaster  in  the  navy  is  subject  to 
trial  by  court-martial.  Ex  parte  Reed 
(1879)  100  U.  S.  13,  25  L.  Ed.  538. 

A  clerk,  while  in  the  employ  of  a 
paymaster  of  the  army,  held  to  be  sub- 
ject to  trial  by  military  court-martial. 
In  re  Thomas  (D.  C.  1869)  Fed.  Cas. 
No.  13,888. 

A  paymaster's  clerk,  on  duty  in  the 
navy,  is  a  person  in  the  naval  forces, 
and  subject  to  trial  by  court-martial. 
In  re  Bogart  (C.  C.  1873)  Fed.  Cas. 
No.  1,596. 

Naval  cadets,  for  certain  offenses,  are 
subject  to  trial  by  court-martial,  as 
constituting  a  part  of  the  navy.  Ba- 
ker V.  U.  S.  (1888)  23  Ct.  CI.  184. 

Civil  engineers,  appointed  under  R. 
S.  §  1413,  ante,  §  2563,  are  officers  of 
the  navy  within  the  meaning  of  ar- 
ticles 36  and  37  (sections  3004,  3005, 
post).    (1876)  15  Op.  Atty.  Gen.  165. 

A  naval  officer  dismissed  by  order  of 
the  executive,  December  30,  1865,  made 
application  in  May,  1876,  for  trial  by 
court-martial  and  by  such  court-martial 
was  pronounced  innocent,  his  dismissal 
being  thereby  annulled,  and  he  was  re- 
stored to  the  retired  list  Between  the 
date  of  dismissal  and  the  date  of  res- 
toration he  had  not  demanded  in  writ- 
ing from  the  Secretary  of  the  Navy  as 
often  as  once  in  six  months  a  trial,  but 
claims  pay  for  such  period.  Held,  that 
his  right  to  pay  was  governed  by  Act 
June  22,  1874,  c.  392,  §  2,  under  which 
he  was  entitled  to  no  more  than  pay  as 
on  leave  for  six  months  from  date  of 


dismissal.  (1876)  15  Op.  Atty.  Gen. 
569. 

Civil  engineers  in  the  navy  are  sub- 
ject to  jurisdiction  of  naval  courts-mar- 
tial.    (1876)  15  Op.  Atty.  Gen.  597. 

Cadet  engineers  of  the  navy  are  of- 
ficers within  the  meaning  of  R.  S.  §§ 
1557,  1558,  1562,  ante,  §§  2832,  2833, 
2840.     (1882)  17  Op.  Atty.  Gen.  332. 

Seamen  of  the  coast  and  geodetic 
survey  taken  from  the  regularly  enlist- 
ed seamen  of  the  navy  are  governed  by 
the  articles,  the  same  as  if  serving  on 
a  vessel  of  war.  (1888)  19  Op.  Atty. 
Gen.  182. 

Enlisted  men  of  the  Marine  Corps  are 
subject  to  the  provisions  of  this  section. 
(1890)  19  Op.  Atty.  Gen.  616. 

Persons  subject  to  dismissal  without 
trial  by  court-martlald—The  President 
has  the  power  to  supersede  or  remove 
an  officer  of  the  navy  by  the  appoint- 
ment, by  and  with  the  advice  and  con- 
sent of  the  Senate,  of  his  successor, 
and  this  power  is  not  affected  by  other 
legislation.  Blake  v.  U.  S.  (1880)  103 
U.  S.  227,  26  L.  Ed.  462. 

Naval  cadets  held  subject  to  honora- 
ble discharge  from  the  navy  with  one 
year's  sea  pay.  Cretfshaw  v.  U.  S. 
(1890)  134  U.  S.  99,  10  Sup.  Ct  431,  33 
L.  Ed.  825. 

A  naval  cadet,  who  completed  his 
six  years  course  subsequent  to  Act 
Aug.  5,  1882,  held  subject  to  discharge, 
where  no  vacancy  existed  in  the  service 
to  which  he  could  be  appointed.  Har- 
mon V.  U.  S.  (1888)  23  Ct.  CL  132. 

Secretary  of  Navy  has  authority  to 
dismiss  an  acting  master  of  the  navy 
whose  appointment  and  service  were 
merely  temporary.  (1876)  15  Op.  Atty. 
Gen.  560. 

An  acting  gunner,  whose  appointment 
and  service  were  merely  temporary, 
may  be  dismissed  by  the  Secretary  of 
the  Navy.  (1876)  15  Op.  Atty.  Gen. 
564. 

Naval  cadets  at  the  Naval  Academy 
may  be  dismissed  for  misconduct  with- 
out trial  by  court-martial,  article  36 
(section  3004,  post)  having  no  appli- 
cation to  them.  (1877)  15  Op.  Atty. 
Gen.  634. 

Cited    without    definite    application, 

Thomas  v.  Winne  (1903)  122  Fed.  395, 
58  O.  O.  A.  613;  Engagement  at  Ma- 
nila Bay  (1901)  36  Ct  OL  206. 


§  2962.  (Art.  1.)  Commanders'  duty  of  supervision  and  correction. 
The  commanders  of  all  fleets,  squadrons,  naval  stations,  and  ves- 
sels belonging  to  the  Navy,  are  required  to  show  in  themselves  a 
good  example  of  virtue,  honor,  patriotism,  and  subordination;  to 
be  vigilant  in  inspecting  the  conduct  of  all  persons  who  are  placed 
under  their  command ;  to  guard  against  and  suppress  all  dissolute 
and  immoral  practices,  and  to  correct,  according  to  the  laws  and 
regulations  of  the  Navy,  all  persons  who  are  guilty  of  them ;  and 
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any  such  commander  who  oflfends  against  this  article  shall  be  pun- 
ished as  a  court-martial  may  direct. 

Act  July  17,  1862,  c.  204,  {  1,  art  1,  12  Stat.  601. 

Notes  of  Doeiaioiui 
Jarisdiotion  of  chief  of  bureau  of  med-  amenable  to  the  Jurisdiction  of  a  naval 
ioined^The  chief  of  the  bureau  of  medi-  court-martial  upon  charges  and  specifi- 
cine  and  surgery  in  the  Navy  Depart-  cations  preferred  against  him  for  acts 
ment  enjoys  the  relative  rank  of  commo-  done  as  such  chief.  (1885)  18  Op. 
dore  wliile  holding  that  position,  and  is      Atty.  Gen.  176. 

§  2963.  (Art.  2.)     Divine  service. 

The  commanders  of  vessels  and  naval  stations  to  which  chap- 
lains are  attached  shall  cause  divine  service  to  be  performed  on 
Sunday,  whenever  the  weather  and  other  circumstances  allow  it  to 
be  done;  and  it  is  earnestly  recommended  to  all  officers,  seamen, 
and  others  in  the  naval  service  diligently  to  attend  at  every  per- 
formance of  the  worship  of  Almighty  (^d. 

Act  July  17,  1862,  c.  204,  §  1,  art.  2,  12  Stat.  601. 

§  2964.  (Art.  3.)     Irreverent  behavior. 

Any  irreverent  or  unbecoming  behavior  during  divine  service 
shall  be  punished  as  a  general  or  summary  court-martial  may  direct. 
Act  July  17,  1862,  c.  204,  §  1,  art.  2,  12  Stat.  601. 

§  2965.  (Art.  4.)     Offenses  punishable  by  death. 

The  punishment  of  death,  or  such  other  punishment  as  a  court- 
martial  may  adjudge,  may  be  inflicted  on  any  person  in  the  naval 
service — 

Act  July  17,  1862,  c.  204,  {  1,  art  3,  12  Stat.  601. 

(1)  Mutiny. 

First.  Who  makes,  or  attempts  to  make,  or  unites  with  any  mutiny 
or  mutinous  assembly,  or,  being  witness  to  or  present  at  any  mutiny, 
does  not  do  his  utmost  to  suppress  it ;  or,  knowing  of  any  mutinous 
assembly  or  of  any  intended  mutiny,  does  not  immediately  commu- 
nicate his  knowledge  to  his  superior  or  commanding  officer; 

(2)  Disobedience  of  orders. 

Second.  Or  disobeys  the  lawful  orders  of  his  superior  officer ; 

(3)  Striking  superior  officer. 

Third.  Or  strikes  or  assaults,  or  attempts  or  threatens  to  strike 
or  assault,  his  superior  officer  while  in  the  execution  of  the  duties 
of  his  office; 

(4)  Intercourse  with  an  enemy. 

Fourth.  Or  gives  any  intelligence  to,  or  holds  or  entertains  any 
intercourse  with,  an  enemy  or  rebel,  without  leave  from  the  Presi- 
dent, the  Secretary  of  the  Navy,  the  commander-in-chief  of  the  fleet, 
the  commander  of  the  squadron,  or,  in  case  of  a  vessel  acting  singly, 
from  his  commanding  officer ; 

(5)  Messages  from  an  enemy. 

Fifth.  Or  receives  any  message  or  letter  from  an  enemy  or  rebel, 
or,  being  aware  of  the  unlawful  reception  of  such  message  or  letter, 
fails  to  take  the  earliest  opportunity  to  inform  his  superior  or  com- 
manding officer  thereof; 

(6)  Desertion  in  time  of  war. 

Sixth.  Or,  in  time  of  war,  deserts  or  entices  others  to  desert; 
Act  April  23,  1800,  c.  33,  {  1,  art.  17,  2  Stat.  47. 

Provisions  for  forfeiture  of  rights  of  citizenship,  etc.,  by  desertion,  etc.,  were 
made  by  R.  S.  ||  1996-1998,  post,  S§  3952-3954. 

(7)  Deserting  trust. 

Seventh.  Or,  in  time  of  war,  deserts  or  betrays  his  trust,  or  entices 
or  aids  others  to  desert  or  betray  their  trust; 
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(8)  Sleeping  on  watch. 

Eighth.  Or  sleeps  upon  his  watch; 

(9)  Leaving  station. 

Ninth.  Or  leaves  his  station  before  being  regularly  relieved; 

(10)  Willful  stranding  or  injury  of  vessel. 

Tenth.  Or  intentionally  or  willfully  suffers  any  vessel  of  the  Navy 
to  be  stranded,  or  run  upon  rocks  or  shoals,  or  improperly  hazarded ; 
or  maliciously  or  willfully  injures  any  vessel  of  the  Navy,  or  any 
part  of  her  tackle,  armament,  or  equipment,  whereby  the  safety  of 
the  vessel  is  hazarded  or  the  lives  of  the  crew  exposed  to  danger; 

(in  Unlawful  destruction  of  public  property. 

Eleventh.  Or  unlawfully  sets  on  fire,  or  otherwise  unlawfully  de- 
stroys, any  public  property  not  at  the  time  in  possession  of  an  enemy, 
pirate,  or  rebel; 

(12^  Striking  flag  or  treacherously  yielding. 

Twelfth.  Or  strikes  or  attempts  to  strike  the  flag  to  an  enemy  or 
rebel,  without  proper  authority,  or,  when  engaged  in  battle,  treacher- 
ously yields  or  pusillanimously  cries  for  quarters ; 

(13)  Cowardice  in  battle. 

Thirteenth.  Or,  in  time  of  battle,  displays  cowardice,  negligence, 
or  disaffection,  or  withdraws  from  or  keeps  out  of  danger  to  which 
he  should  expose  himself; 

(14^  Deserting  duty  in  battle. 

Fourteenth.  Or,  in  time  of  battle,  deserts  his  duty  or  station,  or 
entices  others  to  do  so ; 

(15^  Neglecting  orders  to  prepare  for  battle. 

Fifteenth.  Or  does  not  properly  observe  the  orders  of  his  com- 
manding officer,  and  use  his  utmost  exertions  to  carry  them  into 
execution,  when  ordered  to  prepare  for  or  join  in,  or  when  actually 
engaged  in,  battle,  or  while  in  sight  of  an  enemy ; 

(16)  Neglecting  to  clear  for  action. 

Sixteenth.  Or,  being  in  command  of  a  fleet,  squadron,  or  vessel 
acting  singly,  neglects,  when  an  engagement  is  probable,  or  when 
an  armed  vessel  of  an  enemy  or  rebel  is  in  sight,  to  prepare  and 
clear  his  ship  or  ships  for  action ; 

(17)  Neglecting  to  join  on  signal  for  battle. 

Seventeenth.  Or  does  not,  upon  signal  for  battle,  use  his  utmost 
exertions  to  join  in  battle; 

(18^  Failing  to  encourage  the  men  to  fight. 

Eighteenth.  Or  fails  to  encourage,  in  his  own  person,  his  inferior 
officers  and  men  to  fight  courageously ; 

(19)  Failing  to  seek  encounter. 

Nineteenth.  Or  does  not  do  his  utmost  to  overtake  and  capture  or 
destroy  any  vessel  which  it  is  his  duty  to  encounter; 

(20)  Failing  to  afford  relief  in  battle. 

Twentieth.  Or  does  not  afford  all  practicable  relief  and  assistance 
to  vessels  belonging  to  the  United  States  or  their  allies  when  en- 
gaged in  battle. 

Notes  of  Decisioiui 

Power    of    congress-— Congress    has  be  tried  exclusively  by  courts-martial, 

constitutional    power   to   provide    that  U.  S.  v.  Mackenzie  (D.  O.)  Fed.  Cas. 

crimes,   even   of   a   capital    character,  No.   18,313. 

committed  on  board  a  naval  vessel,  by  The  death  penalty  is  abolished  in  all 

persons  who   formed  part  of  the  na-  cases   of   offenses   against   the   United 

val  forces  of  the  United  States,  shall  States,  with  certain  exceptions,  among 
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which  are  certain  violations  of  the  ar-  Cited     without    definite    application, 

tides  for  the  government  of  the  navy.  Ex  parte  Reed  (1879)  100  U.  S.  13,  21, 

Motes  V.  U.  S.  (1900)  178  U.  S.  465,  20  25  L.  Ed.  538. 
Sup.  Ct.  993,  44  L.  Ed.  1150. 

§  2966.  (Art.  5.)     Spies. 

All  persons  who,  in  time  of  war,  or  of  rebellion  against  the  su- 
preme authority  of  the  United  States,  come  or  are  found  in  the 
capacity  of  spies,  or  who  bring  or  deliver  any  seducing  letter  or 
message  from  an  enemy  or  rebel,  or  endeavor  to  corrupt  any  person 
in, the  Navy  to  betray  his  trust,  shall  suffer  death,  or  such  other 
punishment  as  a  court-martial  may  adjudge. 

Act  Feb.  13.  1802,  c.  25,  §  4,  12  Stat.  340.     Act  July  17,  1802,  c.  204,  §  1, 
art.  4,  12  Stat.  «02.    Act  March  3,  1863,  c.  75,  §  38,  12  Stat.  737. 

§  2967.  (Art.  6.)     Murder. 

If  any  person  belonging  to  any  public  vessel  of  the  United  States 
commits  the  crime  of  murder  without  the  territorial  jurisdiction 
thereof,  he  may  be  tried  by  court-martial  and  punished  with  death. 
Act  July  17,  1862,  c.  204,  §  1,  art.  5,  12  Stat.  602. 

Notes  of  Decisions 

Punislinient  for  murder.— Naval  holding  that  the  civil  courts  of  the  Unit- 
courts-martial  may  not  try  and  punish  ed  States  have  jurisdiction  thereof.  In 
murder  which  they  suppose  to  have  the  absence  of  any  statute  conferring 
been  committed  on  board  a  frigate  at  jurisdiction  upon  these  courts,  it  is 
Norfolk.  Jurisdiction  in  such  cases  be-  sufficient  in  any  case,  to  exclude  such 
longs  to  the  civil  tribunals.  (1812)  5  jurisdiction,  that  the  accused  is  charged 
Op.  Atty.  Gen.  698.  with  the  offense,  in  taking  the  life  of  a 

seaman  belonging  to  a  naval  ship,  in 

Jurisdiction     of     manslaugliterd— The  the  exercise  of  what  was  claimed  to  be 

fact  that  manslaughter  is   not  named  his  rightful  authority  as  an  officer  in 

in  the  naval  code  as  an  offense  punish-  command.    U.  S.  v.  Mackenzie  (D.  G.) 

able  by  court-martial  is  no  ground  for  Fed.  Cas.  No.  18,313. 

§  2968.  (Art.  7.)     Imprisonment  in  a  penitentiary. 

A  naval  court-martial  may  adjudge  the  punishment  of  imprison- 
ment for  life,  or  for  a  stated  term,  at  hard  labor,  in  any  case  where 
it  is  authorized  to  adjudge  the  punishment  of  death;  and  such 
sentences  of  imprisonment  and  hard  labor  may  be  carried  into  ex- 
ecution in  any  prison  or  penitentiary  under  the  control  of  the 
United  States,  or  which  the  United  ^States  may  be  allowed,  by  the 
legislature  of  any  State,  to  use;  and  persons  so  imprisoned  in  the 
prison  or  penitentiary  of  any  State  or  Territory  shall  be  subject,  in 
all  respects,  to  the  same  discipline  and  treatment  as  convicts  sentenced 
by  the  courts  of  the  State  or  Territory  in  which  the  same  may  be 
situated. 

Act  July  17,  1862,  c.  204,  {  1,  art  6,  12  Stat.  602. 

Notes  of  Decisions 

Confinement  in  penitentiary.— This  For  an  offense  against  article  12  of 
section  is  the  only  statute  now  in  force  section  1  of  Act  April  23,  1800,  c  33, 
authorizing  sentences  to  hard  labor  in  a  for  the  government  of  the  Navy,  a  ma- 
public  penitentiary  by  a  naval  court-  rine  general  court-martial  may  legally 
martiaL  Therefore,  such  punishment  sentence  the  prisoner  to  imprisonment 
cannot  be  inflicted  except  in  the  cases  in  the  penitentiary  of  the  District  of 
punishable  with  death  enumerated  in  Columbia  at  hard  laboi*  for  a  term  of 
the  20  clauses  of  article  4  of  Rev.  St  S  years,  that  punishment  not  being 
1624.  Ex  parte  Van  Vranken  (O.  C.  against  the  usages  of  the  service. 
1890)  47  Fed.  888.  (1861)  10  Op.  Atty.  Gen.  158. 

A  naval  court-martial  may  lawfully  A  naval  court-martial,  upon  conviction 

sentence  a  seaman  to  the  penitentiary  for  an  offense  not  capital  under  sec- 

in  the  District  of  Columbia  to  be  con-  tion  1,  articles  7  and  8,  of  Act  July  17, 

fined  at  hard  labor  for  three  years,  to  1862,  c  204,  may  sentence  to  imprison- 

be  deprived  of  his  pay,  and  to  be  mark-  ment  at  hard   labor.      (1868)    12  Op. 

ed  with  the  letter  D  on  his  right  hip.  Atty.  Gen.  510. 
(1857)  9  Op.  Atty.  Gen.  80. 
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§  2969.  (Art.  8.)     Offenses  pxinishable  at  discretion  of  court-mar- 
tial. 
Such  punishment  as  a  court-martial  may  adjudge  may  be  in- 
flicted on  any  person  in  the  Navy — 

Act  July  17,  1862,  c.  204.  {  1,  art.  7,  12  Stat  602. 

Notes  of  Dooisioiui 

Constitutionalltyd—The     constitution-  due  and  to  become  due,  though  fines  or 

ality  of  the  statutes  touching  courts-  forfeitures  be  not  in  terms  authorized 

martial  is  no  longer  an  open  question.  as  a  punishment     Williams  v.   U.   S. 

Ex  parte  Reed  (1879)   100  U.   S.  13,  (1889)  24  Ct.  CI.  306. 

21,  25  L.  Ed.  538.  qh^j    without    definite    application, 

Puniehment^For  offenses  defined  by  Smith  v.  Adams  (1889)  9  Sup.  Ct.  566, 

this  article  a  court-martial  may  impose  569,  130  U.  S.  167,  32  L.  Ed.  895. 
the  sentence  of  forfeiture  of  pay,  both 

(1)  Profanity,  falsehood,  etc. 

First.  Who  is  guilty  of  profane  swearing,  falsehood,  drunkenness, 
gambling,  fraud,  theft,  or  any  other  scandalous  conduct  tending  to 
the  destruction  of  good  morals ; 

Notes  of  Deoisions 

Drunlcenne8S.^The    suspension   of   a  dalous  conduct  tending  to  the  destruc- 

naval  officer,  charged  with  drunkenness  tion  of  good  morals,  and  upon  a  charge 

and  neglect  of  duty,  from  morning  un-  of  culpable  inefficiency  in  the  perform- 

til  evening  of  the  same  day,  when  he  auce  of  duty,  with  full  specifications  as 

was  restored  to  duty  to  give  "time  to  to  such  conduct  and  inefficiency.    Smith 

investigate  the  case,"  is  not  such  a  pun-  ▼•  Whitney  (1886)  6  Sup.  Ct  570,  577, 

ishment  for  the  offense  as  precludes,  678,  116  U.  S.  167,  29  L.  Ed.  601. 

under    Navy    Regulations   .1865,    par.  A     charge     of     scandalous     conduct 

1205,  further  proceedings  against  him  tending  to  the  destruction  of  good  mor- 

by  court-martial,  but  must  be  deemed  ^^^*  ^  that  petitioner,  a  chief  commis- 

simply  a  temporary  precaution  for  the  ^ary  steward,  testified  falsely  with  ref- 

preservation  of  good  order  and  disci-  erence   to  certain  charges,  held  quffi- 

pline.    Bishop  v.  U.  S.  (1905)  25  Sup.  cient.     Ex  parte  Dickey  (D.  C.  1913) 

Ct  440,  197  U.  S.  334,  49  L.  Ed.  780,  204  Fed.  322. 

affirming  judgment   (1903)   38  Ct.  CI.  Disapproval  of  conduct  and  censure 

473.  by  the  Secretary  of  the  Navy  of  a  sub- 
ordinate officer  for  misconduct  is  not 

Scandalous  conductd — ^Prohibition  will  such    a    reprimand,    contemplated    by 

not  lie  to  prevent  a  court-martial  from  Navy  Regulations,  §  265,  as  will  pre- 

tiying  a  naval  officer,  who  is  paymaster  vent  a  court-martial  proceeding  upon 

general .  and  chief  of  a  bureau  in  the  the  same  charge.     (1911)  28  Op.  Atty. 

navy  department,  on  a  charge  of  scan-  Gen.  622. 

(2)  Cruelty. 

Second.  Or  is  guilty  of  cruelty  toward,  or  oppression  or  maltreat- 
ment of,  any  person  subject  to  his  orders; 

(3)  Quarreling. 

Third.  Or  quarrels  with,  strikes,  or  assaults,  or  uses  provoking  or 
reproachful  words,  gestures,  or  menaces  toward,  any  person  in  the 
Navy; 

(4)  Fomenting  quarrels. 

Fourth.  Or  endeavors  to  foment  quarrels  between  other  persons 
in  the  Navy; 

(5)  Duels. 

Fifth.  Or  sends  or  accepts  a  challenge  to  fight  a  duel  or  acts  as  a 
second  in  a  duel ; 

(6)  Contempt  of  superior  officer. 

Sixth.  Or  treats  his  superior  officer  with  contempt,  or  is  disre- 
spectful to  him  in  language  or  deportment,  while  in  the  execution  of 
his  office; 

(7)  Combinations  against  superior  officer.  ^ 
Seventh.  Or  joins  in  or  abets  any  combination  to  weaken  the  law- 
ful authority  of,  or  lessen  the  respect  due  to,  his  commanding  officer ; 
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(8)  Mutinous  words. 

Eighth.  Or  utters  any  seditious  or  mutinous  words; 
Act  April  23, 1800,  c.  33,  §  1,  art.  13,  2  Stat.  47. 

<9)  Neglect  of  orders. 

Ninth.  Or  is  negligent  or  careless  in  obeying  orders,  or  culpably 
inefficient  in  the  performance  of  duty; 

(10)  Preventing  destruction  of  public  property. 

Tenth.  Or  does  not  use  his  best  exertions  to  prevent  the  unlawful 
destruction  of  public  property  by  others; 

Act  April  23,  1800,  c  33,  §  1,  art.  25,  2  Stat.  48. 

(11)  Negligent  stranding. 

Eleventh.  Or,  through  inattention  or  negligence,  suffers  any  ves- 
sel of  the  Navy  to  be  stranded,  or  run  upon  a  rock  or  shoal,  or 
hazarded ; 

(12)  Negligence  in  convoy  service. 

Twelfth.  Or,  when  attached  to  any  vessel  appointed  as  convoy  to 
any  merchant  or  other  vessels,  fails  diligently  to  perform  his  duty, 
or  demands  or  exacts  any  compensation  for  his  services,  or  maltreats 
the  officers  or  crews  of  such  merchant  or  other  vessels; 

(13)  Receiving  articles  for  freight. 

Thirteenth.  Or  takes,  receives,  or  permits  to  be  received,  on  board 
the  vessel  to  which  he  is  attached,  any  goods  or  merchandise,  for 
freight,  sale,  or  traffic,  except  gold,  silver,  or  jewels,  for  freight  or 
safe-keeping;  or  demands  or  receives  any  compensation  for  the  re- 
ceipt or  transportation  of  any  other  article  than  gold,  silver,  or 
jewels,  without  authority  from  the  President  or  Secretary  of  the 
Navy ; 

(14)  False  muster. 

Fourteenth.  Or  knowingly  n1[akes  or  signs,  or  aids,  abets,  directs, 
or  procures  the  making  or  signing  of,  any  false  muster; 

(15)  Waste  of  public  property,  etc. 

Fifteenth.  Or  wastes  any  ammunition,  provisions,  or  other  public 
property,  or,  having  power  to  prevent  it,  knowingly  permits  such 
waste ; 

(16)  Plxmdcring  on  shore. 

Sixteenth.  Or,  when  on  shore,  plunders,  abuses,  or  maltreats  any 
inhabitant,  or  injures  his  property  in  any  way; 

(17)  Refusing  to  apprehend  offenders. 

Seventeenth.  Or  refuses,  or  fails  to  use,  his  utmost  exertions  to 
detect,  apprehend,  and  bring  to  punishment  all  offenders,  or  to  aid 
all  persons  appointed  for  that  purpose; 

(18)  Refusing  to  receive  prisoners. 

Eighteenth.  Or,  when  rated  or  acting  as  master-at-arms,  refuses  to 
receive  such  prisoners  as  may  be  committed  to  his  charge,  or,  having 
received  them,  suffers  them  to  escape,  or  dismisses  them  without  or- 
ders from  the  proper  authority; 

(19)  Absence  from  duty  without  leave. 

Nineteenth.  Or  is  absent  from  his  station  or  duty  without  leave,  or 
after  his  leave  has  expired; 

(20^  Violating  general  orders  or  regulations. 

Twentieth.  Or  violates  or  refuses  obedience  to  any  lawful  general 
order  or  regulation  issued  by  the  Secretary  of  the  Navy; 

Notes  of  Deciaioiui 

Disobedience  of  regulations.— As  ade-  ficer  for  malappropriation  of  public 
Quate  power  resides  in  the  Secretary  of  funds,  notwithstanding  the  fact  that  he 
the  Navy  to  cause  the  arrest  of  an  of-      has  been  arrested  by  the  civil  authori- 
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ties  for  the  flame  offense  and  dischars;-      bis    trial    for    a    naval    court-martial, 
ed  on  bail,  it  is  improper  to  cause  bis       (1897)  21  Op.  Atty.  Gen.  504. 
arrest  by  the  civil  officers  in  order  to 

(2H  Desertion  in  time  of  peace. 

Twenty-first.  Or,  in  time  of  peace,  deserts  or  attempts  to  desert,  or 
aids  and  entices  others  to  desert; 

Notes  of  Deoisioiui 

Desertion  or  attempt  to  deserts— As  if  at  the  time  of  the  presentation  of  the 
enlistment  of  a  minor  in  the  military  petition  for  the  writ  the  minor  is  on- 
service  of  the  United  States  is  void-  der  arrest  and  held  for  trial  by  court- 
able  only,  and  not  void,  a  court-martial  martial  on  a  charge  of  desertion  or 
has  jurisdiction  to  try  him  for  deser-  fraudulent  enlistment  or  other  charge 
tion,  and  its  finding  cannot  be  reviewed  cognizable  by  a  military  or  naval  court, 
by  the  civil  courts.  Dynes  v.  Hoover  Dillingham  v.  Booker  (1908)  163  Fed. 
(185,7)  20  How.  66,  79,  15  L.  Ed.  838;  696,  698,  90  C.  C.  A.  280,  18  U  R,  A. 
In  re  Wall  (C.  C.  1881)  8  Fed.  85;  (N.  S.)  956,  16  Ann.  Cas.  127. 
Ex  parte  Rock  (C.  O.  1909)  171  Fed.  Where  a  minor  between  the  ages  of 
240;  In  re  Spencer  (D.  C.  1889)  40  14  and  18  years,  without  the  consent 
Fed.  149.  of  his  father,  then  living,   enlisted  in 

Enticing  to   desert^A  seaman  who  f «  ^^7^'  f""^  received  the  usual  pay 

has  passed  the  examination  at  the  naval  ^^l^^"^  ^^^  f^*«  ,«^^  ^»«  enlistment  untd 

rendezvous  merely,  and  has  not  been  ^l^":   ^^  deserted,   was   arrested,  and 

examined  and  passed  on  the  receiving  ^^^^^^  as  a  deserter,  he  could  not 

ship,  is  not  enlisted,  within  Act  1855,  »>e  discharged  from  custody  of  the  na- 

c.  136,  §  11,  punishing  the  enticing  to  ^'^  ''''^^''^tW  7V^  ^.f  ^^/fif' 

desert  of  an  enlisted  seaman.     U    S.  f^^  ^"^  ^"^^f.  ^'^/*tf^^^»  ^l"^^^  ^^.® 

V.  Thompson   (D.  C.  1864)   Fed.  Cas.  !?""  was  entitled  to  demand  his  son's 

No    16491  discharge  from  the  navy  as  soon  as  he 

'       '  had  answered  and  satisfied  the  charges 

Discharge  on  habeas  corpus  of  minor  for  desertion  then  pending  against  him. 

charged   with  desertlon^A  court  will  U.  S.  v.  Reaves  (1903)  126  Fed.  127, 

not  on  habeas  corpus  discharge  a  min-  60  C.  C.  A.  675,  reversing  decree  Ex 

or  under  18  years,  who  enlisted  without  parte  Reaves    (C.   C.   1903)    121   Fed. 

the  consent  of  his  parents  or  guardian,  848. 

(22^  Harboring  deserters. 

Twenty-second.  Or  receives  or  entertains  any  deserter  from  any 
other  vessel  of  the  Navy,  knowing  him  to  be  such,  and  does  not,  with 
all  convenient  speed,  give  notice  of  such  deserter  to  the  commander 
of  the  vessel  to  which  he  belongs,  or  to  the  commander-in-chief,  or 
to  the  commander  of  the  squadron. 

Act  April  23,  1800,  c.  83,  §  1,  art  33,  2  Stat.  49. 

§  2970.  (Art.  9.)     Officer  absent  without  leave  may  be  reduced. 

Any  officer  who  absents  himself  from  his  command  without 
leave,  may,-  by  the  sentence  of  a  court-martial,  be  reduced  to  the  rat- 
ing of  an  ordinary  seaman. 

Act  May  16,  1864,  c.  86,  S  2,  13  Stat.  75. 

§  2971.  (Art.  10.)     Desertion  by  resignation. 

Any  commissioned  officer  of  the  Navy  or  Marine  Corps  who, 
having  tendered  his  resignation,  quits  his  post  or  proper  duties 
without  leave,  and  with  intent  to  remain  permanently  absent  there- 
from, prior  to  due  notice  of  the  acceptance  of  such  resignation,  shall 
be  deemed  and  punished  as  a  deserter. 

Act  Aug.  5,  1861,  c.  54,  §  2,  12  Stat.  316,  317. 

§  2972.  (Art  11.)     Dealing  in  supplies  on  private  account. 

No  person  in  the  naval  service  shall  procure  stores  or  other  ar- 
ticles or  supplies  for,  and  dispose  thereof  to,  the  officers  or  enlisted 
men  on  vessels  of  the  Navy,  or  at  navy-yards  or  naval  stations,  for 
his  own  account  or  benefit. 

Act  Aug.  26,  1842,  c.  206,  §  1,  5  Stat.. 535. 

§  2973.  (Art.  12.)     Importing  dutiable  goods  in  public  vessels. 

No  person  connected  with  the  Navy  shall,  under  any  pretense,  im- 
port in  a  public  vessel  any  article  which  is  liable  to  the  payment  of 
duty. 

Act  July  30,  1846,  c.  74,  S  10,  9  Stat.  44. 
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§  2974.  (Art.  13.)     Distilled  spirits  only  as  medical  stores. 

Distilled  spirits  shall  be  admitted  on  board  of  vessels  of  war  only 
upon  the  order  and  under  the  control  of  the  medical  officers  of 
such  vessels,  and  to  be  used  only  for  medical  purposes. 
Act  July  14.  1862,  c.  164,  §  4,  12  Stat.  565. 

§  2975.  (Art.   14.)     Certain  crimes  of  fraud  against  the   United 
States. 
Fine  and  imprisonment,  or  such  other  punishment  as  a  court- 
martial  may  adjudge,  shall  be  inflicted  upon  any  person  in  the  naval 
service  of  the  United  States — 

Act  March  2,  1863,  c.  67,  |  1,  12  Stat.  696. 

Notes  of  Decisioiui 

Person  in  naval  service.^A  regularly  appointed  by  him  from  dvil  life  and 

appointed  clerk  of  a  paymaster  in  the  doing  duty  on  land  in  time  of  peace,  is 

navy  is  a  person  in  the  naval  service  not  a  member  of  the  naval  establish- 

of  the  United  States  subject  to  be  tried,  ment,  so  as  to  be  subject  to  trial  by 

convicted,    and    sentenced   by   a   naval  court-martial   for   peculation  in   oflfice. 

generaUcourt-martial.     Ex  parte  Reed  Ex  parte  Van  Vranlten   (C.  C.  1891) 

(1879-)  100  U.  S.  13,  21,  25  L.  Ed.  538;  47  Fed.  888. 

Johnson  v.  Sayre   (1895)   15  Sup.  Ct.  Punishment^The  fact  that  this  ar- 

773,  776.  158  U.  S.  109,  39  L.  Ed.  914;  tide  expressly  authorizes  fines  for  the 

In  re  Bogart   (C.  C.  1873)   Fed.  Cas.  punishment  of  ofifenses  therein  enumer- 

No.  1,596;    In  re  Reed   (C.  C.  1879)  ated  does  not  operate  to  exdude  forfei- 

Fed.  Cas.  No.  11,636;   U.  S.  v.  Bogart  ture  of  pay  for  offenses  enumerated  in 

(D.  C.  1869)  Fed.  Cas.  No.  14,616.  arUde  8.    Williams  v.  U.  S.  (1889)  24 

The  derk  of  a  paymaster  in  the  navy,  Ct.  CL  306. 

(1)  Presenting  false  claims. 

Who  presents  or  causes  to  be  presented  to  any  person  in  the  civil, 
military,  or  naval  service  thereof,  for  approval  or  payment,  any  claim 
against  the  United  States  or  any  officer  thereof,  knowing  such  claim 
to  be  false  or  fraudulent ;  or 

(2)  Agreement  to  obtain  payment  of  false  claims. 

Who  enters  into  any  agreement  or.conspiracy  to  defraud  the  United 
States  by  obtaining,  or  aiding  others  to  obtain,  the  allowance  or  pay- 
ment of  any  false  or  fraudulent  claim ;  or 

(3)  False  paper. 

Who,  for  the  purpose  of  obtaining,  or  aiding  others  to  obtain,  the 
approval,  allowance,  or  payment  of  any  claim  against  the  United 
States  or  against  any  officer  thereof,  makes  or  uses,  or  procures  or 
advises  the  making  or  use  of,  any  writing,  or  other  paper,  knowing 
the  same  to  contain  any  false  or  fraudulent  statement ;  or 

(4)  Perjury. 

Who,  for  the  purpose  of  obtaining,  or  aiding  others  to  obtain,  the 
approval,  allowance,  or  payment  of  any  claim  against  the  United 
States  or  any  officer  thereof,  makes,  or  procures  or  advises  the  mak- 
ing of,  any  oath  to  any  fact  or  to  any  writing  or  other  paper,  knowing 
such  oath  to  be  false;  or 

Cited    without    definite    applioation. 

Ex  parte  Dickey  (D.  C.  1913)  204  Fed. 
322,  324. 

(5)  Forgery. 

Who,  for  the  purpose  of  obtaining,  or  aiding  others  to  obtain,  the 
approval,  allowance,  or  payment  of  any  claim  against  the  United 
States  or  any  pfficer  thereof,  forges  or  counterfeits,  or  procures  or  ad- 
vises the  forging  or  counterfeiting  of,  any  signature  upon  any  writing 
or  other  paper,  or  uses,  or  procures  or  advises  the  use  of,  any  such 
signature,  knowing  the  same  to  be  forged  or  counterfeited ;  or 

(6)  Delivering  less  property  than  receipt  calls  for. 

Who,  having  charge,  possession,  custody,  or  control  of  any  money 
or  other  property  of  the  United  States,  furnished  or  intended  for  the 

(*258)  , 
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naval  service  thereof,  knowingly  delivers,  or  causes  to  be  delivered, 
to  any  person  having  authority  to  receive  the  same,  any  amount 
thereof  less  than  that  for  which  he  receives  a  certificate  or  receipt ;  or 

(7)  Giving  receipts  without  knowing  truth  of. 

Who,  being  authorized  to  make  or  deliver  any  paper  certifying  the 
receipt  of  any  money  or  other  property  of  the  United  States,  furnished 
or  intended  for  the  naval  service  thereof,  makes,  or  delivers  to  any 
person,  such  writing,  without  having  full  knowledge  of  the  truth  of 
the  statements  therein  contained,  and  with  intent  to  defraud  the 
United  States ;  or 

(8)  Stealing,  wrongfully  selling,  etc. 

Who  steals,  embezzles,  knowingly  and  willfully  misappropriates, 
applies  to  his  own  use  or  benefit,  or  wrongfully  and  knowingly  sells 
or  disposes  of  any  ordnance,  arms,  equipments,  ammunition,  cloth- 
ing, subsistence  stores,  money  or  other  property  of  the  United  States, 
furnished  or  intended  for  the  military  or  naval  service  thereof ;  or 

Notes  of  Decisioiui 

Embezzlement  of  money.«An  Individ-  military  authorities  is  not  illegal.    CJol- 

nal  paymaster's  clerk  on  board  of  a  re-  man  v.  U.  S.  (1903)  38  Ct  CI.  315. 

ceiving  ship  is  a  person  in  the  naval  The    willful    withdrawing    of    public 

service  of  the  United  States  within  this  funds  by  a  pay  officer  of  the  navy  for 

section,   providing   for   punishment   by  his  personal  use  while  absent  from  his 

court-martial    of    any    person    in    the  station  on  duty,  even  though  there  be 

naval    service    stealing    or    embezzling  no  intention  on  his  part  to  defraud  the 

money  or  property  of  the  United  States.  United  States  and  the  funds  withdrawn 

Johnson  v.  Sayre   (1895)   15  Sup.  Ct  are  subsequently  replaced,  is  a  viola- 

773,  776,  158  U.  S.  109,  89  L.  Ed.  914.  tion   of   this   section.      (1912)    29  Op. 

A  court-martial  has  jurisdiction  of  Atty.  Gen.  563. 
the  case  of  a  provost  marshal  charged  The  willful  use  of  government  funds 
with  receiving  money  from  drafted  men  by  a  pay  officer  of  the  navy,  for  the 
to  be  paid  to  their  substitutes  and  purpose  of  cashing  a  certificate  of  de- 
fraudulently  appropriating  it  to  his  own  posit  as  an  accommodation  to  a  per- 
use, and  the  sentence  of  the  court  that  sonal  friend,  constitutes  embezzlement 
the  money  to  be  turned  over  to  the  Id. 

(9)  Buying  public  military  property. 

Who  knowingly  purchases,  or  receives  in  pledge  for  any  obligation 
or  indebtedness,  from  any  other  person  who  is  a  part  of  or  employed . 
in  said  service,  any  ordnance,  arms,  equipments,  ammunition,  cloth- 
ing, subsistence  stores,  or  other  property  of  the  United  States,  such 
other  person  not  having  lawful  right  to  sell  or  pledge  the  same ;   or 

(10)  Executing,  attempting,  or  countenancing  fraud  against  United 
States. 

Who  executes,  attempts,  or  countenances  any  other  fraud  against 
the  United  States. 

Act  July  17,  1862,  c.  204,  §  1,  art.  7,  12  Stat  602. 

(11)  Effect  of  discharge  or  dismissal  on  liability  to  punishment. 
And  if  any  person,  being  guilty  of  any  of  the  offenses  described  in 

this  article  while  in  the  naval  service,  receives  his  discharge,  or  is  dis- 
missed from  the  service,  he  shall  continue  to  be  liable  to  be  arrested 
and  held  for  trial  and  sentence  by  a  court-martial,  in  the  same  man- 
ner and  to  the  same  extent  as  if  he  had  not  received  such  discharge 
nor  been  dismissed. 

Act  March  2,  1863,  c  67,  {  2,  12  Stat.  697. 

Notes  of  Decisions 

Trial  after  disiiil88al.»A  paymaster's  The  Secretary  of  the  Nayy  has  au- 

derk  may  be  tried  by  court-martial  for  thority  to  revoke  the  discharge  of  an 

an  offense  committed  while  on  duty  in  apprentice  seaman,  procured  by  fraud 

the  navy,  upon  proceedini^s  commenced  while  a  general  court-martial  prisoner, 

after  his  dismissal.     In  re  Bogart  (0.  and  may  resume  jurisdiction  over  the 

C.  1873)  Fed.  Caa.  No.  1,596.  man.    In  this  case  the  prisoner  made  a 
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bogus  confession,  claiming  that  he  had  after  his  discharge  repudiated  his  con- 
committed  a  murder  for  which  he  was  fession.  (1910)  28  Op.  Atty.  Gen.  170. 
wanted   by    the   civil   authorities,    and 

(Art.  15.  Superseded.) 
This  article  required  the  commanding  officer  of  every  vessel,  entitled  to  or 
claiming  an  award  of  prize-money,  to  transmit  to  the  Navy  Department  a  list 
of  the  officers  and  men  of  his  vessel  entitled  to  share,  and  provided  that  every 
commanding  officer  offending  against  the  article  should  be  punished  as  a  court- 
martial  might  direct  It  was  superseded  by  the  repeal  of  all  provisions  of  law 
authorizing  the  distribution  of  prize-money,  etc.,  by  a  provision  of  Act  March 
3,  1899,  c.  413,  §  13,  30  Stat  1107. 

§  2976.  (Art.  16.)     Removing  property  from  a  prize. 

No  person  in  the  Navy  shall  take  out  of  a  prize,  or  vessel  seized 
as  a  prize,  any  money,  plate,  goods,  or  any  part  of  her  equipment, 
unless  it  be  for  the  better  preservation  thereof,  or  unless  such  ar- 
ticles are  absolutely  needed  for  the  use  of  any  of  the  vessels  or 
armed  forces  of  the  United  States,  before  the  same  are  adjudged  law- 
ful prize  by  a  competent  court ;  but  the  whole,  without  fraud,  conceal- 
ment, or  embezzlement,  shall  be  brought  in,  in  order  that  judgment 
may  be  passed  thereon;  and  every  person  who  offends  against  this 
article  shall  be  punished  as  a  court-martial  may  direct. 
Act  July  17,  1862,  c.  204,  §  7,  12  Stat.  607. 

Notei  of  Deoiiions 

Duties  of  captors  of  prlzOd— As  to  civil  curing  possession  of  the  prize,  see  The 
liability  of  captors  of  a  prize  for  illegal  Lively  (C.  C.  1812)  Fed.  Cas.  No.  8,- 
capture,  or  for  wanton  injury  after  se-      403. 

§  2977.  (Art.  17.)     Maltreating  persons  taken  on  a  prize. 

If  any  person  in  the  Navy  strips  off  the  clothes  of,  or  pillages,  or 
in  any  manner  maltreats,  any  person  taken  on  board  a  prize,  he 
shall  suffer  such  punishment  as  a  court-martial  may  adjudge. 
Act  July  17,  1862,  c.  204,  §  8,  12  SUt.  607. 

§  2978.  (Art.  18.)     Returning  fugitives  from  service. 

If  any  officer  or  person  in  the  naval  service  employs  any  of  the 
forces  under  his  command  for  the  purpose  of  returning  any  fugitive 
from  service  or  labor,  he  shall  be  dismissed  from  the  service. 
Act  March  13,  1862,  c  40,  §  1,  12  Stat.  354. 

§  2979.  (Art.  19,  as  amended.  Act  May  12,  1879,  c.  5,  and  Act  Aug. 
22,  1912,  c.  336.)  Enlisting  deserters,  minors,  etc. 
Any  offi-cer  who  knowingly  enlists  into  the  naval  service  any  per- 
son who  has  deserted  in  time  of  war  from  the  naval  or  military 
service  of  the  United  States,  or  any  insane  or  intoxicated  person,  or 
any  minor  between  the  ages  of  fourteen  and  eighteen  years,  with- 
out the  consent  of  his  parents  or  guardian,  or  any  minor  under 
the  age  of  fourteen  years,  shall  be  punished  as  a  court-martial  may 
direct. 

Act  March  3,  1865,  c.  79,  §  18,  13  Stat.  490.  Act  May  12,  1879,  c.  5,  21 
Stat  3.    Act  Aug.  22,  1912,  c.  336,  §  2,  37  Stat  856. 

This  article  as  enacted  in  the  Revised  Statutes  punished  the  enlistment  of 
any  "deserter,"  etc.,  or  any  minor  between  the  ages  of  sixteen  and  eighteen 
years  without  the  consent  of  his  parents  or  guardian,  or  any  minor  under 
the  age  of  sixteen  years,  by  dishonorable  dismissal  from  the  service. 

It  was  amended  by  Act  May  12,  1879,  c.  5,  cited  above,  by  changing  the 
word  "sixteen,**  in  both  the  places  in  which  it  occurred,  to  "fifteen,"  and  the 
words  at  the  end  of  the  section,  "dishonorably  dismissed  from  the  service  of  the 
United  States,"  to  "punished  as  a  court-martial  may  direct." 

It  was  further  amended  to  read  as  set  forth  here  by  Act  Aug.  22,  1912,  c 
336,  §  2,  last  cited  above. 

Notei  of  Deoiiions 
Issue    as   to    intoxIcatlond—Where    a      the  petitioner  is  the  father  of  the  per- 
petition  for  habeas  corpus  alleges  that      son  whose  release  is  sought,  and  that 
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such   person,   being  between   the   ages  time  of  enlistment  is  presented,  espe- 

of  18  and  21,  entered  into  the  United  daily  in  view  of  this  section,  requiring 

States  navy  without  the  parent's  con-  the  dishonorable   dismissal   of  an  offi- 

sent,  and  is  himself  desirous  of  being  cer  who   knowingly   enlists  an  intoxi- 

released   therefrom,   and   that,   'iinder  cated  person.    Thomas  v.  Winne  (1903) 

the   statutes   of  the  United   States  in  122  Fed.  395,  58  C.  C.  A.  613. 

such  case  made  and  provided,  the  en-  Cited    without    definite    application, 

trance  and  enlistment"  of  such  person  In  re  Doyle  (B.  C.  1883)  18  Fed.  369, 

"was  illegal  and  invalid,"  no  issue  as  370;    In   re   Norton   (D.    C.   1899)   98 

to  the  intoxication  of  the  recruit  at  the  Fed.  606,  607. 

§  2980.  (Art.  20.)     Duties  of  commanding  officers. 

Every  commanding  officer  of  a  vessel  in  the  Navy  shall  obey  the 
following  rules : 

Act  July  17,  1862,  c.  204,  §  16,  12  Stat.  609. 

(1)  Men  received  on  board. 

First.  Whenever  a  man  enters  on  board,  the  commanding  officer 
shall  cause  an  accurate  entry  to  be  made  in  the  ship's  books,  showing 
his  name,  the  date,  place,  and  term  of  his  enlistment,  the  place  or 
vessel  from  which  he  was  received  on  board,  his  rating,  his  descriptive 
list,  his  age,  place  of  birth,  and  citizenship,  with  such  remarks  as 
may  be  necessary. 

(2)  List  of  officers,  men,  and  passengers. 

Second.  He  shall,  before  sailing,  transmit  to  the  Secretary  of  the 
Navy  a  complete  list  of  the  rated  men  under  his  command,  showing 
the  particulars  set  forth  in  rule  one,  and  a  list  of  officers  and  passen- 
gers, showing  the  date  of  their  entering.  And  he  shall  cause  similar 
lists  to  be  made  out  on  the  first  day  of  every  third  month  and  trans- 
mitted to  the  Secretary  of  the  Navy  as  opportunities  occur,  account- 
ing therein  for  any  casualty  which  may  have  happened  since  the  last 
list. 

(3)  Deaths  and  desertion. 

Third.  He  shall  cause  to  be  accurately  minuted  on  the  ship's  books 
the  names  of  any  persons  dying  or  deserting,  and  the  times  at  which 
such  death  or  desertion  occurs. 

(4)  Property  of  deceased  persons. 

Fourth.  In  case  of  the  death  of  any  officer,  man,  or  passenger  on 
said  vessel,  he  shall  take  care  that  the  paymaster  secures  all  the 
property  of  the  deceased,  for  the  benefit  of  his  legal  representatives. 

(5)  Accounts  of  men  received. 

Fifth.  He  shall  not  receive  on  board  any  man  transferred  from  any 
other  vessel  or  station  to  him,  unless  such  man  is  furnished  with  an 
account,  signed  by  the  captain  and  paymaster  of  the  vessel  or  station 
from  which  he  came,  specifying  the  date  of  his  entry  on  said  vessel 
or  at  said  station,  the  period  and  term  of  his  service,  the  sums  paid 
him,  the  balance  due  him,  the  quality  in  which  he  was  rated,  and  his 
descriptive  Hst. 

(6)  Accounts  of  men  sent  from  the  ship. 

Sixth.  He  shall,  whenever  officers  or  men  are  sent  from  his  ship, 
for  whatever  cause,  take  care  that  each  man  is  furnished  with  a  com- 
plete statement  of  his  account,  specifying  the  date  of  his  enlistment, 
the  period  and  term  of  his  service,  and  his  descriptive  list.  Said 
account  shall  be  signed  by  the  commanding  officer  and  paymaster. 

(7)  Inspection  of  provisions. 

Seventh.  He  shall  cause  frequent  inspections  to  be  made  into  the 
condition  of  the  provisions  on  his  ship,  and  use  every  precaution  for 
their  preservation. 

(8)  Health  of  crew. 

Eighth.  He  shall  frequently  consult  with  the  surgeon  in  regard  to 
the  sanitary  condition  of  his  crew,  and  shall  use  all  proper  means 
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to  preserve  their  health.  And  he  shall  cause  a  convenient  place  to 
be  set  apart  for  sick  or  disabled  men,  to  which  he  shall  have  them 
removed,  with  their  hammocks  and  bedding,  when  the  surgeon  so 
advises,  and  shall  direct  that  some  of  the  crew  attend  them  and  keep 
the  place  clean. 

(9)  Attendance  at  final  payment  of  crew. 

Ninth.  He  shall  attend  in  person,  or  appoint  a  proper  officer  to  at- 
tend, when  his  crew  is  finally  paid  off,  to  see  that  justice  is  done  to 
the  men  and  to  the  United  States  in  the  settlement  of  the  accounts. 

(10^  Articles  for  the  government  of  the  Navy. 

Tenth.  He  shall  cause  the  articles  for  the  government  of  the  Navy 
to  be  hung  up  in  some  public  part  of  the  ship  and  read  once  a  month 
to  his  ship's  company. 

(11^  Punishment  for  offending  against  this  article. 

Every  commanding  officer  who  offends  against  the  provisions  of 
this  article  shall  be  punished  as  a  court-martial  may  direct. 

§  2981.  (Art.  21.)     Authority  of  officers  after  loss  of  vessel. 

When  the  crew  of  any  vessel  of  the  United  States  are  separated 
from  their  vessel  by  means  of  her  wreck,  loss,  or  destruction,  all  the 
command  and  authority  given  to  the  officers  of  such  vessel  shall  re- 
main in  full  force  until  such  ship's  company  shall  be  regularly  dis- 
charged from  or  ordered  again  into  service,  or  until  a  court-martial 
or  court  of  inquiry  shall  be  held  to  inquire  into  the  loss  of  said 
vessel.  And  if  any  officer  or  man,  after  such  wreck,  loss,  or  destruc- 
tion, acts  contrary  to  the  discipline  of  the  Navy,  he  shall  be  pun- 
ished as  a  court-martial  may  direct. 

Act  July  17,  1862,  c.  204,  §  14,  12  Stat.  608. 

§  2982.  (Art.  22.)     Offenses  not  specified. 

All  offenses  committed  by  persons  belonging  to  the  Navy  which 
are  not  specified  in  the  foregoing  articles  shall  be  punished  as  a 
court-martial  may  direct. 

Act  July  17,  1862,  c.  204,  f  1,  art  8,  12  Stat  603. 

Fraudulent  enlistment,  and  the  receipt  of  any  pay  or  allowance  thereunder, 
was  dedared  an  olTense  against  naval  discipline,  and  made  punishable  by  gen- 
eral court-martial,  under  this  section,  by  a  provision  of  Act  March  3,  1893, 
c  212,  post,  §  2983. 

Notes  of  Deoisions 

Construction  and  application.— Where  preceding  articles  of  said  section,  which 

an  infant  not  eligible  to  enlistment  in  are  injurious  to  the  order  and  discipline 

the  navy  enlisted  without  the  consent  of    the    navy;     the    jurisdiction    being 

of  his  parents  or  guardian,  he  was  not  given   for   the    purpose   of   preserving 

**a  person  belonging  to  the  navy,"  and  that  order  and  discipline.     Id. 

was  not  punishable  as  for  fraudulent  Where  pay  officer  withdrew  funds  for 

enlistment  under  this   act.     Ex  parte  his   personal   use,   the  view   expressed 

Lisk  (D.  C.  1906)  145  Fed.  860.  that  a  charge  of  embezzlement  should  be 

Where  an  assault  was  committed  on  formulated  under  paragraph  9,  art  14, 

board  a  steamer  belonging  to  the  navy  of  the  Articles  for  the  Government  of 

by  a  coal  heaver  in  the  naval  service  the  Navy,  but- as  a  matter  of  precau- 

upon  a  second-class  fireman  in  the  same  tion  advised  that  such  charge  be  formu- 

service,  from  the  effects  of  which  the  latcd   under  both   said   paragraph  and 

latter  subsequently  died,  a  naval  gen-  this  article.     (1012)  29  Op.  Atty.  Gen. 

eral  court-martial  can,  under  this  sec-  563. 

tion,  take  jurisdiction  of  the  offense  as  Cited    without    definite    application, 

manslaughter.      (1880)    16    Op.    Atty.  Dynes  v.  Hoover  (1857)  20  How.  65, 

Gen.  579.  79,  15  L.  Ed.  838;    Smith  v.  Whitney 

This  article  is  not  intended  to  con-  (1886)  6  Sup.  Ct  670,  572,  573,  577, 

fer  upon  a  court-martial  general  crim-  578,   116  U.   S.   167,   29  L.   Ed.   601; 

inal  jurisdiction,  but  only  jurisdiction  Smith  v.  Adams  (1889)  9  Sup.  Ct  566, 

over  those  offenses,  not  specified  in  the  569,  130  U.  S.  167,  32  L.  Ed.  895. 

§  2983.  (Act  March  3,  1893,  c.  212.)     Fraudulent  enlistment  pun- 
ishable by  court-martial. 
Fraudulent  enlistment,  and  the  receipt  of  any  pay  or  allowance 
thereunder,  is  hereby  declared  an  oifense  against  naval  disciplin 
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and  made  punishable  by  general  court  martial,  under  article  twenty- 
two  of  the  articles  for  the  government  of  the  Navy.    (27  Stat.  716.) 
This  was  a  provision  of  the  naval  appropriation  act  for  the   fiscal  year 
1894,  cited  above. 

Article  22  of  the  Articles  for  the  Government  of  the  Navy,  mentioned  in 
this  provision,  is  set  forth  ante,  {  2982. 

Notes  of  Dedsioiui 

Enlistment  of  minor  without  parent's  held  to  answer  charges  of  fraudulent 

consents— Where  a  minor  under  the  age  enlistment    and    desertion.     U.    S.    v. 

of  18  years  enlisted  without  consent  of  Reaves  (1903)  126  Fed.  127,  60  C.  O. 

his   parents,   they   cannot   procure   his  A.  675,  reversing  Ex  parte  Reaves  (C. 

release  on  habeas  corpus  while  he  is  C.  1903)  121  Fed.  848. 

§  2984.  (Art.  23.)     Offenses  conunitted  on  shore. 

All  offenses  committed  by  persons  belonging  to  the  Navy  while 
on  shore  shall  be  punished  in  the  same  manner  as  if  they  had  been 
committed  at  sea. 

Act  July  17,  1862,  c.  204,  $  1,  art.  9,  12  Stat  603. 

Cited  without  definite  application,  601;  Johnson  v.  Sayre  (1895)  15  Sup. 
Smith  V.  Whitney  (1886)  6  Sup.  Ct  Ct.  773,  776,  158  U.  S.  109,  39  L.  Ed. 
670,  573,  577,  116  U.  S.  167,  29  L.  Ed.      914. 

§  2985.  (Art.  24.)     Punishments  by  order  of  commander. 

No  commander  of  a  vessel  shall  inflict  upon  a  commissioned  or 
warrant  officer  any  other  punishment  than  private  reprimand,  sus- 
pension from  duty,  arrest,  or  confinement,  and  such  suspension,  ar- 
rest, or  confinement  shall  not  continue  longer  than  ten  days,  unless 
a  further  period  is  necessary  to  bring  the  offender  to  trial  by  a 
court-martial ;  nor  shall  he  inflict,  or  cause  to  be  inflicted,  upon  any 
petty  ofiicer,  or  person  of  inferior  rating,  or  marine,  for  a  single  of- 
fense, or  at  any  one  time,  any  other  than  one  of  the  following  pun- 
ishments, namely: 

Act  July  17,  1862,  c.  204,  §  1,  art.  10,  12  Stat  603. 

Notes  of  Dedsioiui 

Duty  of  commander^— A  commander  is  and  liable  to  punishment  for  disobedi- 

bound  not  to  inflict  any  severer  punish-  ence.     Dinsman  v.   Wilkes    (1851)    12 

ment   than  he  conscientiously  believes  How.  390,  13  L.  Ed.  1036. 

necessary    to    maintain    discipline    and  The  commander  of  a  squadron  held  to 

subordination  in  his  ships.    Dinsman  v.  have  power  to  detain  a  marine  after  the 

Wilkes  (1851)  12  How.  390,  13  L.  Ed.  term   of  his   enlistment   expired,   if  in 

1036.  the   opinion   of   the   commander   public 

^ .,„       -  .  .  interest  so  required.    Id. 

Civil  liability  of  commander^— A  com-         ^  ,      ^^  ^  ^      ,rrr,. 

mander  of  a  vessel,  in  the  absence  of         Suspension    from    duty^Where    an 

malice,  is  not  civilly  liable  to  a  mem-  officer  was  suspended  from  duty  for  a 

her   of   the    crew   for   punishment   in-  ^©^  hours,  was  restored  to  duty,  and 

flicted  on  such  member  within  the  com-  ^^^   subsequently  arrested  and   court- 

mander's    lawful    powers.      Wilkes    ▼.  martialed,  his  suspension  cannot  be  re- 

Dinsman  (1849)  7  How.  89,  129,  12  L.  garbed   as    punishment   for    the    same 

Ed.  618.    See,  also,  Dinsman  v.  Wilkes  ?5^°!S:    ^*shop  v.  U.  S.  (1903)  38  Ct 

(1851)  12  How.  390,  13  L.  Ed.  1036.  ^-  ^^3. 

A  marine,  detained  by  his  commander  Cited     without    definite    application, 

after  his  enlistment  expired  by  reason  Johnson  v.   Sayre   (1895)   15   Sup.   Ct. 

of  the  requirements,  of  pubUc  interest,  is  773,  777,  158  U.  S.  109.  39  L.  Ed.  914; 

bound  by  the  orders  of  his  commander,  Smith  ▼.  U.  S.  (1903)  38  Ct  CL  257. 

(1)  Reduction  of  rating. 

First.  Reduction  of  any  rating  established  by  himself. 

(2)  Confinement  with  or  without  irons. 

Second.  Confinement,  with  or  without  irons,  single  or  double,  not 
exceeding  ten  days,  unless  further  confinement  be  necessary,  in  the 
case  of  a  prisoner  to  be  tried  by  court-martial. 

The  use  of  irons  was  restricted  by  Act  Feb.  16,  1909,  c.  131,  {  8,  post, 
S   2993. 
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(3)  Solitary  confinement,  on  bread  and  water. 

Third.  Solitary  confinement,  on  bread  and  water,  not  exceeding 
five  days. 

(4)  Solitary  confinement. 

Fourth.  Solitary  confinement  not  exceeding  seven  days. 

(5)  Deprivation  of  shore  liberty. 
Fifth.  Deprivation  of  liberty  on  shore. 

(6)  Extra  duties. 

Sixth.  Extra  duties. 

(7)  Other  punishments  not  permitted  except  by  sentence  of  gener- 
al or  summary  court-martial. 

No  other  punishment  shall  be  permitted  on  board  of  vessels  be- 
longing to  the  Navy,  except  by  sentence  of  a  general  or  summary 
court-martial.  All  punishments  inflicted  by  the  commander,  or  by 
his  order,  except  reprimands,  shall  be  fully  entered  upon  the  ship's 

log. 

^  Notes  of  Dedsioiui 

Reprimand  as  bar  to  court-martial.^  as  a  punishment  for  an  offense,  such 

A  private  reprimand,  administered  by  as  neglect  of  duty,  is  no  bar  to  a  sub- 

the  commander  in  chief  of  a  fleet  to  a  sequent  trial  of  such  oflScer  by  general 

naval    officer   in   accordance   with    the  court-martial    for    the    same    offense, 

recommendation  of  a  court  of  inquiry,  (1906)  25  Op.  Atty.  Gen.  623. 

§  2986.  (Art.  25.)  Punishment  by  officer  temporarily  command- 
ing. 
No  officer  who  may  command  by  accident,  or  in  the  absence  of 
the  commanding  officer,  except  when  such  commanding  officer  is 
absent  for  a  time  by  leave,  shall  inflict  any  other  punishment  than 
confinement. 

Act  April  23,  1800,  c.  33,  |  1,  art  30,  2  Stat  49. 

§  2987.  (Act  Feb.  16,  1909,  c.  131,  §  1.)  Deck  courts  for  trial  of 
enlisted  men  for  minor  offenses. 
Courts  for  the  trial  of  enlisted  men  in  the  Navy  and  Marine  Corps 
for  minor  offenses  now  triable  by  summary  court-martial  may  be 
ordered  by  the  commanding  officer  of  a  naval  vessel,  by  the  com- 
mandant of  a  navy-yard  or  station,  by  a  commanding  officer  of  ma- 
rines, or  by  higher  naval  authority.    (35  Stat.  621.) 

This  section  and  the  six  sections  next  following,  establishing  deck  courts, 
were  part  of  an  act  entitled  **An  act  to  promote  the  administration  of  jastice 
in  the  Navy,"  cited  above. 

Sections  8-14,  16,  and  17  of  the  act,  relating  also  to  snmmary  courts-mar- 
tial and  general  courts-martial,  are  set  forth  post,  §§  3002,  3006,  3017,  3022, 
3025,  3035,  3036,  3038,  3039. 

Section  15  of  the  act,  providing  for  the  arrest  of  deserters  by  civil  officers, 
is  set  forth  ante,  {  2953. 

Section  18  of  the  act  repealed  all  acts  or  parts  of  acts  Inconsistent  there- 
with. 

Offenses  triable  by  summary  courts-martial,  referred  to  in  this  section,  were 
described  in  article  26  of  the  Articles  for  the  Gk>vernment  of  the  Navy,  post, 
f  2994. 

By  Act  Aug.  29,  1916,  c  417,  post,  §  2993a,  other  officers  than  those  men- 
tioned in  this  section  are  authorized  to  order  deck  courts. 

§  2988.  (Act  Feb.  16,  1909,  c.  131,  §  2.)     Deck  courts;  composition 
and  powers. 
Such  courts  shall  be  known  as  "deck  courts,"  and  shall  consist 
of  one  commissioned  officer  only,  who,  while  serving  in  such  capac- 
ity  shall   have  power   to  administer  oaths,   to   hear   and  determine 
cases,  and  to  impose,  in  whole  or  in  part,  the  punishments  prescribed 
by  article  thirty  of  the  Articles  for  the  Government  of  the  Navy: 
Provided,  That  in  no  case  shall  such  courts  adjudge  discharge  from 
(4264)  . 

Digitized  by  V^OOQIC 


Ch.  10)  THE  NAVY  §  2993a 

the  service  or  adjudge  confinement  of  forfeiture  of  pay  for  a  longer 
period  than  twenty  days.     (35  Stat.  621.) 

Article  30  of  the  Articles  for  the  Gk>Temmeiit  of  the  Navy,  mentioned  in 
this  section,  prescribing  the  extent  of  ponishments  by  summary  courts-martial, 
is  set  forth  post,  f  2998. 

§  2989.  (Act  Feb.  16,  1909,  c.  131,  §  3.)     Recorder  of  deck  court. 

Any  person  in  the  Navy  under  command  of  the  officer  by  whose 
order  a  deck  court  is  convened  may  be  detailed  to  act  as  recorder 
thereof.    (35  Stat.  621.) 

§  2990.  (Act  Feb.  16,  1909,  c.  131,  §  4.)     Review,  etc.,  of  sentence 
of  deck  court. 
The  officer  within  whose  command  a  deck  court  is  sitting  shall 
have  full  power  as  reviewing  authority  to  remit  or  mitigate,  but 
not  to  commute,  any  sentence  imposed  by  such  court ;  but  no  sen- 
tence of  a  deck  court  shall  be  carried  into  effect  until  it  shall  have 
been  so  approved  or  mitigated,  and  such  officer  shall  have  power  to 
pardon  any  punishment  such  court  may  adjudge.     (35  Stat.  621.) 
The  approval  and  carrying  into  effect  of  sentences  of  summary  courts-martial 
and  of  deck  courts  were  provided  fo;r  by  section  17  of  this  act,  post,  |  3022. 

§  2991.  (Act  Feb.  16,  1909,  c.  131,  §  5.)  Rules  governing  deck 
courts  to  be  prescribed. 
The  courts  hereby  authorized  shall  be  governed  in  all  details  of 
their  constitution,  powers,  and  procedure,  except  as  herein  pro- 
vided, by  such  rules  and  regulations  as  the  President  may  pre- 
scribe.   (35  Stat.  621.) 

§  2992.  (Act  Feb.  16,  1909,  c.  131,  §  6.)  Records  of  proceedings  of 
deck  courts ;  filing  and  review. 
The  records  of  the  proceedings  of  the  courts  hereby  authorized 
shall  contain  such  matters  only  as  are  necessary  to  enable  the  re- 
viewing authorities  to  act  intelligently  thereon,  except  that  if  the 
party  accused  demands  it  within  thirty  days  after  the  decision  of  the 
deck  court  shall  become  known  to  him,  the  entire  record  or  so  much  as 
he  desires  shall  be  sent  to  the  reviewing  authority.  Such  records,  aft- 
er action  thereon  by  the  convening  authority,  shall  be  forwarded  di- 
rectly to,  and  shall  be  filed  in,  the  Office  of  the  Judge- Advocate-Gen- 
eral of  the  Navy,  where  they  shall  be  reviewed,  and,  when  necessary, 
submitted  to  the  Secretary  of  the  Navy  for  his  action.  (35  Stat. 
621.) 

Notes  of  Decisions 

Copy  of  record8.~Any  person  having  plified  copy  of  it  after  the  proceedings 

an  interest  in   the  record  of  a  naval  are  consummated  by  the  action  of  the 

court-martial  on  file  in  the  Navy  De-  proper  revisory  authority.     (1865)  11 

partment  is  entitled  to  have  an  ezem-  Op.  Atty.  Gen.  137. 

§  2993.  (Act  Feb.  16,  1909,  c.  131,  §  7.)  Objection  to  trial  by  deck 
court. 
No  person  who  objects  thereto  shall  be  brought  to  trial  before  a 
deck  court.  Where  such  objection  is  made  by  the  person  accused, 
trial  shall  be  ordered  by  summary  or  by  general  court-martial,  as 
may  be  appropriate.    (35  Stat.  621.) 

§  2993a.  (Act  Aug.  29,  1916,  c.  417.)     Officers  authorized  to  order 

deck  courts  upon  enlisted  men. 
Hereafter  all  officers  of  the  Navy  and  Marine  Corps  who  are 
authorized  to  order  either  general  or  summary  courts-martial  may 
order  deck  courts  upon  enlisted  men  under  their  command,  and 
shall  have  the  same  authority  to  inflict  minor  punishments  as  is 
conferred  by  law  upon  the  commander  of  a  naval  vessel.    (39  Stat.) 

From  naval  appropriation  act,  dted  above. 
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§  2994.  (Art.  26.)     Suimnary  courts-martiaL 

Summary  courts-martial  may  be  ordered  upon  petty  officers  and 
persons  of  inferior  ratings,  by  the  commander  of  any  vessel,  or 
by  the  commandant  of  any  navy-yard,  naval  station,  or  marine 
barracks  to  which  they  belong,  for  the  trial  of  oflFenses  which  such 
officer  may  deem  deserving  of  greater  punishment  than  such  com- 
mander or  commandant  is  authorized  to  inflict,  but  not  sufficient  to 
require  trial  by  a  general  court-martial. 

Act  March  2,  1855,  c.  136,  f  4,  10  Stat  627.  Act  July  15.  1870,  c.  295, 
f  14,  16  Stat  334. 

Subsequent  provisions  for  "deck  courts,"  for  the  trial  of  enlisted  men  in  the 
Navy  and  Marine  Corps  for  minor  offenses  triable  by  summary  court-martial, 
and  provisions  relating  to  the  proceedings  of  such  courts,  were  made  by  Act 
Feb.  16.  1909,  c  131,  SS  1-7,  ante,  H  2087-2993. 

Notes  of  Deoisioiui 
Interference    with    power    ef    con-      vessel,  as  it  existed  prior  to  the  pas- 
mander  of  vessel.— Act  March  2,  1855,      sage  of  that  act,  to  reduce  seamen  to 
c   136,   establishing   summary   courts-       inferior  rate  for  incompetency.    (1861) 
martial  in  the  navy,  does  not  interfere       10  Op.  Atty.  Gen.  168. 
with  the  power  of  the  commander  of  a 

§  2994a.  (Act  Aug.  29,  1916,  c.  417.)  Summary  courta-martial  or- 
dered by  commanding  officer  of  brigade,  etc.,  or  naval  hospital 
or  hospital  ship. 

Summary  courts-martial  may  be  ordered  upon  enlisted  men  in 
the  naval  service  under  his  command  by  the  commanding  officer 
of  any  brigade,  regiment,  or  separate  or  detached  battalion,  or  other 
separate  or  detached  command,  and,  when  empowered  by  the  Sec- 
retary of  the  Navy,  by  the  commanding  officer  or  officer  in  charge 
of  any  command  not  specifically  mentioned  in  the  foregoing:  Pro- 
vided, That  when  so  empowered  by  the  Secretary  of  the  Navy  to 
order  summary  courts-martial,  the  commanding  officer  of  a  naval 
hospital  or  hospital  ship  shall  be  empowered  to  order  such  courts 
and  deck  courts,  and  inflict  the  punishments  which  the  com- 
mander of  a  naval  vessel  is  authorized  by  law  to  inflict,  upon  all 
enlisted  men  of  the  naval  service  attached  thereto,  whether  for  duty 
or  as  patients.    (39  Stat.) 

From  naval  appropriation  act,  cited  above. 

§  2995.  (Art.  27.)     Constitution  of  summary  courts-martiaL 

A  summary  court-martial  shall  consist  of  three  officers  not  be- 
low the  rank  of  ensign,  as  members,  and  of  a  recorder.  The  com- 
mander of  a  ship  may  order  any  officer  under  his  command  to  act 
as  such  recorder. 

Act  March  2,  1855,  c  136,  §§  5,  6,  10  Stat  628. 

§  2996.  (Art.  28.)     Oath  of  members  and  recorder. 

Before  proceeding  to  trial  the  members  of  a  summary  court- 
martial  shall  take  the  following  oath  or  affirmation,  which  shall 
be  administered  by  the  recorder:  "I,  A  B,  do  swear  (or  affirm)  that 
I  will  well  and  truly  try,  without  prejudice  or  partiality,  the  case  now 
depending,  according  to  the  evidence  which  shall  be  adduced,  the 
laws  for  the  government  of  the  Navy,  and  my  own  conscience." 
After  which  the  recorder  of  the  court  shall  take  the  following  oath 
or  affirmation,  which  shall  be  administered  by  the  senior  member 
of  the  court:  "I,  A  B,  do  swear  (or  affirm)  that  I  will  keep  a  true 
record  of  the  evidence  which  shall  be  given  before  this  court  and  of 
the  proceedings  thereof." 

Act  March  2,  1855,  c.  136,  f  6,  10  Stat  628. 

§  2997.  (Art.  29.)     Testimony. 

All  testimony  before  a  summary  court-martial  shall  be  given 
orally,  upon  oath  or  affirmation,  administered  by  the  senior  mem- 
ber of  the  court. 

Act  March  2,  1855,  c.  136,  {  7,  10  SUt  628.  r^  T 
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§  2998.  (Art.  30.)     Punishments  by  summary  courts. 

Summary  courts-martial  may  sentence  petty  officers  and  persons 
of  inferior  ratings  to  any  one  of  the  following  punishments,  namely : 
Act  March  2,  1855,  c.  186,  |  7,  10  Stat  628. 

(1)  Bad  conduct  discharge. 

First.  Discharge  from  the  service  with  bad  conduct  discharge ;  but 
the  sentence  shall  not  be  carried  into  effect  in  a  foreign  country. 

(2)  Solitary  confinement  in  irons,  on  bread  and  water. 

Second.  Solitary  confinement,  not  exceeding  thirty  days,  in  irons, 
single  or  double,  on  bread  and  water,  or  on  diminished  rations. 

(3)  Solitary  confinement  in  irons. 

Third.  Solitary  confinement  in  irons,  single  or  double,  not  exceed- 
ing thirty  days. 

The  ase  of  irons  was  restricted  by  Act  Feb.  16,  1909,  c  131,  {  8,  post,  S 
3017. 

(4)  Solitary  confinement. 

Fourth.  Solitary  confinement  not  exceeding  thirty  days. 

(5)  Confinement. 

Fifth.  Confinement  not  exceeding  two  months. 

(6)  Reduction  in  rating. 

Sixth.  Reduction  to  next  inferior  rating. 

(7)  Deprivation  of  shore  liberty. 

Seventh.  Deprivation  of  liberty  on  shore  on  foreign  station. 

(8)  Extra  p*olice  duties  and  loss  of  pay. 

Eighth.  Extra  police  duties,  and  loss  of  pay,  not  to  exceed  three 
months,  may  be  added  to  any  of  the  above-mentioned  punishments. 

§  2999.  (Art.  31.)     Disrating  for  incompetency. 

A  summary  court-martial  may  disrate  any  rated  person  for  incom- 
petency. 

Act  July  17,  1862,  c.  204,  |  1.  art  10,  12  Stat.  603. 

§  3000.  (Art.  32.)     Execution  of  sentence  of  summary  court. 

No  sentence  of  a  summary  court-martial  shall  be  carried  into  ex- 
ecution until  the  proceedings  and  sentence  have  been  approved  [by 
the  officer  ordering  the  court  and  by  the  commander-in-chief,  or, 
in  his  absence],  by  the  senior  officer  present.  [And  no  sentence  of 
such  court  which  involves  loss  of  pay  shall  be  carried  into  exe- 
cution until  the  proceedings  and  sentence  have  been  approved  by 
the  Secretary  of  the  Navy], 

Act  March  2,  1855,  c.  136,  $  8,  10  Stat.  628.  Act  March  2,  1867,  c.  174, 
S  5,  14  Stat.  516. 

The  portions  of  this  section  inclosed  in  brackets,  providing  for  the  approval 
of  the  sentence  of  a  summary  court-martial  by  the  officer  ordering  the  court 
and  by  the  commander-in-r»hief,  and  of  sentences  which  involve  loss  of  pay, 
by  the  Secretary  of  the  Navy,  were  superseded  by  a  provision  that  all  sentences 
of  such  courts  may  be  carried  into  effect  upon  the  approval  of  the  senior 
officer  present,  by  Act  Feb.  16,  1909,  c.  131,  §  17,  post,  i  3022. 

§  3001.  (Art.  33.)     Remission  of  sentence. 

The  officer  ordering  a  summary  court-martial  shall  have  power 
to  remit,  in  part  or  altogether,  but  not  to  commute,  the  sentence 
of  the  court.  And  it  shall  be  his  duty  either  to  remit  any  part 
or  the  whole  of  any  sentence,  the  execution  of  which  would,  in  the 
opinion  of  the  surgeon  or  senior  medical  officer  on  board,  given  in 
writing,  produce  serious  injury  to  the  health  of  the  person  sentenced, 
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or  to  submit  the  case  again,  without  delay,  to  the  same  or  to  another 
summary  court-martial,  which  shall  have  power,  upon  the  testimony 
already  taken,  to  remit  the  former  punishment  and  to  assign  some 
other  of  the  authorized  punishments  in  the  place  thereof. 

Act  March  2,  1855,  c.  136,  |  8,  10  Stat  628. 

Provisions  for  remission  of  sentence  by  the  Secretary  of  the  Navy  were  made 
by  Act  Feb.  16,  1909,  c  131,  {  9,  post,  §  3025. 

Notes  of  Deolsioiui 

Resubmission  of  ca86.^The  conven-  other  trials.    In  re  Beed  (0.  G.  1879) 

ing  oflBcer  of  a  naval  court-martial  has  Fed.  Gas.  No.  11,636. 

authority  to  send  back  to  the  court  the  Where  the  revision  is  made  by  the 

record  of  its  proceedings,  with  the  find-  court  composed  of  the  same  members 

ing  and  sentence,  for  the  reconsidera-  that  took  part  in  the  trial,  the  sentence 

tion  of  such  court  as  to  revision  of  the  is  not  rendered  illegal  by  the  fact  that 

sentence,  and  such  revision  of  sentence  its  membership  was  changed  during  the 

can  be  made  after  an  intermission  in  intermission.    Id. 
which  the  court  had  been  occupied  with 

§  3002.  (Art.  34,  as  amended,  Act  Feb.  16,  1909,  c.  131,  §  14.) 
Manner  of  conducting  proceedings,  and  disposition  of  records. 
The  proceedings  of  summary  courts-martial  shall  be  conducted 
with  as  much  conciseness  and  precision  as  may  be  consistent  with  the 
ends  of  justice,  and  under  such  forms  and  rules  as  may  be  prescribed 
by  the  Secretary  of  the  Navy,  with  the  approval  of  the  President,  and 
all  such  proceedings  shall  be  transmitted  in  the  usual  mode  to  the 
Navy  Department,  where  they  shall  be  kept  on  file  for  a  period  of  two 
years  from  date  of  trial,  after  which  time  they  may  be  destroyed  m 
the  discretion  of  the  Secretary  of  the  Navy. 

Act  March  2,  1855,  c.  136,  |  9,  10  Stat.  628.  Act  Feb.  16,  1909,  c  131,  ( 
14,  35  Stat.  622. 

This  article,  as  enacted  in  the  Revised  Statutes,  did  not  provide  for  keeping 
the  records  on  file  and  for  their  destruction  after  two  years.  This  provision, 
beginning  with  the  word  "where,"  after  the  words  "Navy  Department,"  was 
added,  making  the  article  read  as  set  forth  here,  by  amendment  by  Act  Feb. 
16,  1909,  c  131,  S  14,  cited  above. 

Notes  of  Decisions 

Presence  of  prisoner^— A  prisoner  be-  court  or  the  legal  integrity  of  the  sen- 
fore  a  court-martial  should  be  present,  tence.  Williams  ▼.  U.  S.  (1889)  24 
but  where  the  offense  is  trivial  the  rule  Ct  CL  306. 

is  to  be  relaxed.     Weirman  ▼.  U.  S.  When  it  appears  that  the  offense  and 

(1901)  36  Ot  01.  236.  punishment  were  trivial,  the  civil  court 

Examination  of  proceedings  by  civil  is  ^ot  required  by  substantial  justice 
courts— A  recital  in  the  precept  forming  to  apply  a  stricter  rule  to  the  proceed- 
part  of  the  record  of  a  court-martial  iojfs  of  the  court-martial  than  would  be 
that  it  was  convened  by  virtue  of  ex-  applied  in  ordinary  criminal  cases  of 
press  authority  vested  in  the  officer  like  nature.  Weirman  v.  U.  S.  (1901) 
convening  the  same  by  the  president  of  36  Ct  CL  236. 

the  United  States,  is  sufficient  evidence  Where  the  proceedings  and  sentence 

of  such  authority  in  habeas  corpus  pro-  of  a  court-martial  are  brought  in  issue, 

ceedings.    In  re  Crain  (C.  C.  1897)  84  the  action  of  a  civil  court  is  limited  to 

Fed.  788.  an  inquiry  as  to  the  constitution,  juris- 

The  judgment  of  a  court-martial  will  diction,   and   statutory   proceedings   of 

be  disturbed  only  for  substantial  rea-  the  tribunal.     Melvin  y.  U.  S.   (1910) 

sons  affecting  the   jurisdiction  of  the  45  Ct  CL  213. 

§  3003.  (Art.  35.)     Same  punishments  by  general  courts-martiaL 
Any  punishment  which  a  summary  court-martial  is  authorized 
to  inflict  may  be  inflicted  by  a  general  court-martiaL 
Act  March  2,  1855,  c  136,  |  10,  10  Stat  62a 

.§  3004.  (Art.  36.)     Dismissal  of  officers. 

No  officer  shall  be  dismissed  from  the  naval  service  except  by 
the  order  of  the  President  or  by  sentence  of  a  general  court-martial ; 
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and  in  time  of  peace  no  officer  shall  be  dismissed  except  in  pursu- 
ance of  the  sentence  of  a  general  court-martial  or  in  mitigation 
thereof. 

Act  Joly  13,  1866,  c.  176,  §  5.  14  Stat  92. 

Notes  of  Beoisioiui 

Dismissal  by  Presidents— This  section  the   paymaster   general   of   the    navy, 

does  not  withdraw  from  the  President  Though  chief  of  a  bureau  in  the  Navy 

power  with  the  advice  and  consent  of  Department,  he  is  not  a  civil  officer, 

the  senate  to  supersede  an  officer  by  Smith  v.  U.  S.  (1891)  26  Ct  CI.  143. 
the  appointment  of  another  in  his  place.         Where  a  paymaster  in  the  navy  was 

and  where  an  officer  is  so  appointed  in  sentenced  to   dismissal  by  court-mar- 

place  of  one  who  has  been  dismissed  tial,  and  it  appeared  by  the  order  of 

from  the  navy  by  court-martial  it  is  the   Secretary   of  the   Navy   that   the 

immaterial  that  the  court-martial  was  President  approved  the  finding  of  the 

not   a   legal    body.     Mullan    v.*   U.   S.  court  and  directed  the  sentence  to  be 

(1891)  11  Sup.  Ct  788,  789,  140  U.  S.  carried  into  effect,  but  the  President's 

240,  35  L.  Ed.  489.  own  signature  was  not  attached  to  the 

The  President's   power  to  dismiss  a  order,  held,  that  the  officer  was  legally 

delinquent  midshipman  from  the  Naval  dismissed     from     the     naval     service. 

Academy  for  the  violation  of  the  regu-  (1881)  17  Op.  Atty.  Gen.  43. 

^^^^^^^^^r^^^'^^^^^.^X^^o^V  Cited  without  definite  application, 
Weller  v.  U.  S.  (1906)  41  Ct  CI.  324.      McElrath  v.  U.  S.    (1876)   ^  Ct  CL 

Dismissal  by  court-martial.— A  naval      201,  215. 
court-martial   has   jurisdiction    to    try 

§  3005.  (Art.  37.)  Officer  dismissed  by  the  President  may  demand 
trial. 
When  any  officer,  dismissed  by  order  of  the  President  since  3d 
March,  1865,  makes,  in  writing,  an  application  for  trial,  setting 
forth,  under  oath  that  he  has  been  wrongfully  dismissed,  the  Pres- 
ident shall,  as  soon  as  the  necessities  of  the  service  may  permit, 
convening  court-martial  to  try  such  officer  on  the  charges  on  which 
he  shall  have  been  dismissed.  And  if  such  court-martial  shall  not 
be  convened  within  six  months  from  the  presentation  of  such  appli- 
cation for  trial,  or  if  such  court,  being  convened,  shall  not  award 
dismissal  or  death  as  the  punishment  of  such  officer,  the  order  of  dis- 
missal by  the  President  shall  be  void. 

Act  March  3,  1865,  c.  79,  §  12,  13  Stat  489. 

(Art.  38.     Superseded.) 
This  article,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 
"General  courts-martial  may  be  convened  by  the  President,  the  Secretary  of 
the  Navy,  or  the  commander-in-chief  of  a  fleet  or  squadron;   but  no  com- 
mander of  a  fleet  or  squadron  in  the  waters  of  the  United  States  shall  con- 
vene such  court  without  express  authority  from  the  President." 
It  was  superseded  by  Act  Feb.  16,  1909,  c.  131,  §  10,  post,  $  3006. 

§  3006.  (Act  Feb.  16,  1909,  c.  131,  §  10.)     General  courts-martial; 
by  whom  convened. 
General  courts-martial  may  be  convened  by  the  President,  by 
the  Secretary  of  the  Navy,  by  the  commander  in  chief  of  a  fleet  or 
squadron,  and  by  the  commanding  officer  of  any  naval  station  be- 
yond the  continental  limits  of  the  United  States.     (35  Stat.  621.) 
This  section  was  part  of  an  act  to  promote  the  administration  of  justice 
in  the  Navy,  cited  above. 
See  notes  to  section  1  of  the  act,  ante,  §  2987. 

Previous  provisions  for  convening  general  courts-martial,  made  by  article 
88  of  the  Articles  for  the  Government  of  the  Navy,  were  superseded  by  this 
section. 

General  courts-martial  for  the  trial  of  naval  cadets  were  authorized  by 
provisions  of  Act  March  2,  1895,  c.  186.  ante,  §  2741. 

Act  Aug.  29,  1916,  c.  417,  post,  §§  3006a,  3006b,  power  to  convene  general 
courts-martial  is  extended  to  other  officers. 

Notes  of  DeoLiioiui 
Construction  of  superseded  actw— The      mander  of  a  fleet  or  squadron  without 
prohibition  against  the  convocation  of      the  previous  authorization  of  the  Pres- 
a  general  court-martial   by   the  com-      ident,  which  is  made  by  R.  S.  §  1624, 
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art.  38,  when  sach  fleet  or  squadron  is 
in  the  waters  of  the  United  States,  ap- 
plies only  to  those  waters  which  are 
within  what  was  termed  by  Act  March 
3,  1901,  c.  852,  31  Stat.  1108,  the  con- 
tinental limits  of  the  United  States. 
U.  S.  V.  Smith  (1905)  25  Sup.  Ct.  489, 
491,  197  U.  S.  386,  49  L.  Ed.  801,  re- 
versing judgment  Smith  y.  U.  S.  (1903) 
38  Ct.  CL  257. 

The  waters  of  the  United  States  are 
those  within  what  is  termed  the  conti- 
nental limits  of  the  United  States,  and 
do  not  include  waters  in  territory  be- 
yond the  sea.    Id. 

Validity  of  actsw— The  acts  of  Con- 
gress touching  navy  courts-martial  es- 
tablished in  the  United  States  are  con- 
stitutional. U.  S.  V.  Praeger  (D.  O. 
1907)  149  Fed.  474. 

Authority  of  secretary  of  the  navy^— 

The  secretary  of  the  navy  is  invested 
with  power  to  convene  a  court-martial 
at  the  request  of  an  officer,  but  also 
with  discretion  as  to  whether  it  shall 
be  convened.  I^IuUan  v.  U.  S.  (1907) 
42  Ct.  CL  157,  judgment  affirmed 
(1909)  29  Sup.  Ct  330,  212  U.  S.  516, 
53  L.  Ed.  632. 

The  regulations  of  the  Secretary  of 
Navy,  with  the  approval  of  the  Presi- 
dent, have  the  force  of  law.  Ex  parte 
Reed  (1879)  100  U.  S.  13,  25  L.  Ed. 
538. 

Authority  of  commanden  In  chiefs— 

The  commander  in  chief  of  a  squadron 
not  operating  in  the  waters  of  the 
United  States  has  power,  without  ex- 
press authority  from  the  president,  to 
convene  a  general  court-martial.  Mul- 
lan  V.  U.  S.  (1891)  11  Sup.  Ct.  788, 
790,  140  U.  S.  240,  35  L.  Ed.  489. 


The  designation  of  an  officer  in  the 
proceedings  of  a  naval  court-martial  as 
"commander  in  chief"  raises  the  pre- 
sumption, under  article  243  of  the  reg- 
ulations for  the  government  of  the 
navy,  that  he  was  in  command  of  a 
fleet  or  squadron,  and  was  therefore  a 
proper  officer  to  convene  the  court  In 
re  Crain  (C.  C.  1897)  84  Fed.  788. 

Ruies  of  procedure.— It  is  proper  in 
trial  before  court-martial  to  adhere  to 
the  rules  of  evidence  established  in  the 
common-law  courts  of  jurisdiction. 
(1830)  2  Op.  Atty.  Gen.  343. 

Review  of  decisions  by  elvii  courts.— 
In  habeas  corpus  proceedings  to  review 
the  sentence  of  a  court-martial,  the  only 
questions  which  can  be  inquired  into 
are  as  to  the  jurisdiction  of  the  court 
and  whether  it  acted  within  the  scope 
of  its  lawful  powers.  In  re  Crain  (C. 
C.  1897)  84  Fed.  7SS. 

Civil  courts  are  precluded  from  set- 
ting aside  or  reviewing  the  proceedings 
of  courts -martial.  Mullan  v.  U.  S. 
(1907)  42  Ct  CI.  157. 

Prohibiting  proceedings.— A  writ  of 
prohibition  will  not  lie  to  prevent  the 
trial  of  an  officer  of  the  navy,  who, 
while  serving  by  appointment  of  the 
president  as  chief  of  a  bureau  in  the 
navy  department,  makes  contracts  or 
payments  in  violation  of  law  and  disre- 
gard of  the  interests  of  the  govern- 
ment, to  promote  the  interests  of  con- 
tractors, by  a  court-martial  of  naval 
officers,  on  the  theory  that  the  offense 
was  committed  in  a  civil  capacity,  and 
that,  therefore,  the  court-martial  has 
no  jurisdiction  of  it  Smith  v.  Whitney 
(1886)  6  S.  Ct  570,  116  U.  S.  167,  29 
L.  Ed.  601. 


§  3006a.  (Act  Aug.  29,  1916,  c.  417.)     General  courts-martial  con- 
vened by  commanding  officer  of  squadron,  division,  etc.,  outside 
limits  of  United  States. 
When  empowered  by  the  Secretary  of  the  Navy,  general  courts- 
martial  may  be  convened  by  the  commanding  officer  of  a  squadron, 
of  a  division,  of  a  flotilla,  or  of  a  larger  naval  force  afloat,  and  of  a 
brigade  or  larger  force  of  the  naval  service  on  shore  beyond  the 
continental  limits  of  the  United  States.     (39  Stat)   ' 
From  naval  appropriation  act,  cited  above. 

§  3006b.  (Act  Aug.  29,  1916,  c.  417.)     General  courts-martial  by 

commandant  of  naval  yard  or  naval  station,  etc. 
In  time  of  war,  if  then  so  empowered  by  the  Secretary  of  the 
Navy,  general  courts-martial  may  be  convened  by  the  commandant 
of  any  navy  yard  or  naval  station,  and  by  the  commanding  officer  of 
a  brigade  or  larger  force  of  the  Navy  or  Marine  Corps  on  shore  not 
attached  to  a  navy  yard  or  naval  station.    (39  Stat.) 

From  naval  appropriation  act,  cited  above. 

§  3007.  (Art.  39.)     Constitution  of. 

A  general  court-martial  shall  consist  of  not  more  than  thirteen 
nor  less  than  five  commissioned  officers  as  members;  and  as  many 
officers,  not  exceeding  thirteen,  as  can  be  convened  without  injury 
to  the  service,  shall  be  summoned  on  every  such  court.    But  in 

(4270) 

Digitized  by  VjOOQ IC 


Ch.  10) 


THE  NAVY 


3008 


no  case,  where  it  can  be  avoided  without  injury  to  the  service,  shall 
more  than  one-half,  exclusive  of  the  president,  be  junior  to  the  offi- 
cer to  be  tried.  The  senior  officer  shall  always  preside  and  the  oth- 
ers shall  take  place  according  to  their  rank. 

Act  July  17,  1862.  c.  204,  §  1,  art.  11,  12  Stat  603. 


Notes  of  Deolsioiui 


Summons  of  membersw— The  order  of 
an  admiral  designatiiig  the  officers  to 
compose  a  general  court-martial  con- 
stitutes a  summons.  The  fact  that  by 
a  subsequent  order  a  change  is  made 
as  to  one  of  the  members  of  the  court 
is  immaterial.  In  re  Grain  (G.  G. 
1897)  84  Fed.  788. 

Members  and  change  of  members  af- 
fecting proceedings^— It  is  within  the 
discretion  of  the  officer  convening  a 
court-martial  in  foreign  waters  to  say 
whether  a  court-martial  consisting  one- 
half  of  officers  superior  in  ranlc  to  the 
person  prosecuted  could  be  convened 
"without  injury  to  the  service,"  and  in 
the  absence  of  a  showing  to  the  con- 
trary the  court  will  assume  that  such 
discretion  was  properly  exercised,  and 
the  fact  that  there  were  12  superior 
officers  on  waiting  orders  in  Washing- 
ton does  not  show  that  they  could  have 
been  summoned  without  injury  to  the 
service.  Mullan  v.  U.  S.  (1891)  11 
Sup.  Ct  788,  789,  140  U.  S.  240,  35  I* 
Ed.  489,  affirming  (1888)  23  Ct.  CI.  34. 

The  fact  that  on  a  previous  occasion 
officers  were  sent  from  Washington  to 
Panama  to  malce  up  a  court-martial 
with  members  superior  in  ranlc  to  the 
person  to  be  tried  cannot  affect  the 
legality  of  the  court-martial  at  Hong 
Kong.    Id. 

The  expressed  satisfaction  of  the  ac- 
cused with  the  court-martial  as  con- 
stituted, precludes  collateral  attack  on 
its  judgment  on  the  ground  that  as 
many  officers  as  could  be  convened 
without  injury  to  the  service  were  not 
summoned  as  the  act  requires.  Bishop 
V.  U.  S.  (1905)  25  Sup.  Ct  440,  442, 
197  U.  S.  334,  49  L.  Ed.  780.  affirming 
judgment  (1903)  38  Ct  CL  473. 

Chaplains,  surgeons,  and  pursers,  be- 
ing noncombatant  officers,  are  not  com- 
petent to  officiate  as  members  of  naval 
courts-martial.  (1829)  2  Op.  Atty. 
Gen.  297. 

Sentences  of  naval  courts-martial 
which  are  organized  with  only  five 
members  are  not  on  that  account  in- 
valid.   (1852)  5  Op.  Atty.  Gen.  534. 

Objection  to  a  naval  court-martial, 
because  consisting  of  only  nine  mem- 
bers, must  be  taken  during  the  trial, 


as  only  involving  the  question  of  fact 
whether  a  greater  number  of  officers 
could  have  been  detailed  without  in- 
jury to  the  service,  and  not  being  a 
ground  of  nullity.  (1854)  6  Op.  Atty. 
Gen.  369. 

The  proceedings  of  a  board  of  inquiry, 
constituted  without  authority  and  in  vio- 
lation of  Act  Aug.  3,  1861,  I  3,  are 
open  to  further  question  as  to  their 
validity.     (1861)  10  Op.  Atty.  Gen.  116. 

Secretary  of  the  Navy  is  not  author- 
ized by  Act  Aug.  3,  1861,  |  3,  to  as- 
semble a  mixed  board  of  army  and 
marine  officers  for  inquiry  into  the  case 
of  disabled  officers  of  the  army  and 
of  the  marine  corps.    Id. 

Under  Act  Aug.  3, 1861,  (  17,  the  Sec- 
retary of  the  Navy  has  discretionary 
power  to  select  for  the  trial  of  officers 
of  the  Marine  Corps  such  commission- 
ed officers  subject  to  his  control  and 
orders  as  he  may  deem  proper.  (1861) 
10  Op.  Atty.  Gen.  129. 

Volunteer  naval  officers  appointed  un- 
der Act  July  24,  1861,  providing  for  the 
temporary  increase  of  the  navy,  are 
commissioned  officers  and  competent  to 
serve  on  courts-martial.  (1863)  10 
Op.  Atty.  Gen.  622. 

The  head  of  the  Navy  Department 
cannot,  consistently  with  the  provisions 
of  section  17  of  Act  June  22,  1870,  c 
150,  employ  an  attorney  or  counselor 
at  law  to  conduct  proceedings  before  a 
naval  court-martial.  Opinion  of  At- 
torney General  Akerman  on  same  sub- 
ject ([1871]  13  Op.  515)  examined  and 
concurred  in  (1872)  14  Op.  Atty.  Gen. 
13. 

The  conviction  by  a  general  court- 
martial  properly  called  cannot  be  rati- 
fied or  confirmed  by  the  Secretary  of 
the  Navy  where  one  member  of  the 
court  has  been  relieved  by  a  subordinate 
without  authority  of  the  Secretary  and 
another  judge  substituted  in  his  stead.  . 
(1898)  22  Op.  Atty.  Gen.  137. 

Trial  by  a  court  not  legally  consti- 
tuted is  not  a  trial  which  can  be  said  to 
be  "due  process  of  law."    Id. 

The  consent  of  the  accused  cannot 
confer  jurisdiction  upon  a  court  not 
possessing  it  by  virtue  of  statutory  au- 
thority.   Id. 


§  3008.  (Art.  40.)     Oaths  of  members  and  judge-advocate. 

The  president  of  the  general  court-martial  shall  administer  the 
following  oath  or  affirmation  to  the  judge-advocate  or  person  offi- 
ciating as  such: 

"I,  A  B,  do  swear  (or  affirm)  that  I  will  keep  a  true  record  of  the 
evidence  given  to  and  the  proceedings  of  this  court ;  that  I  will  not 
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divulge  or  by  any  means  disclose  the  sentence  of  the  court  until  it 
shall  have  been  approved  by  the  proper  authority;  and  that  I  will 
not  at  any  time  divulge  or  disclose  the  vote  or  opinion  of  any  par- 
ticular member  of  the  court,  unless  required  so  to  do  before  a  court 
of  justice  in  due  course  of  law/' 

This  oath  or  affirmation  being  duly  administered,  each  member 
of  the  court,  before  proceeding  to  trial,  shall  take  the  following  oath 
or  affirmation,  which  shall  be  administered  by  the  judge-advocate  or 
person  officiating  as  such : 

"I,  A  B,  do  swear  (or  affirm)  that  I  will  truly  try  without  prejudice 
or  partiality,  the  case  now  depending,  according  to  the  evidence 
which  shall  come  before  the  court,  the  rules  for  the  government  of 
the  Navy,  and  my  own  conscience;  that  I  will  not  by  any  means 
divulge  or  disclose  the  sentence  of  the  court  until  it  shall  have  been 
approved  by  the  proper  authority;  and  that  I  will  not  at  any  time 
divulge  or  disclose  the  vote  or  opinion  of  any  particular  member  of 
the  court,  unless  required  so  to  do  before  a  court  of  justice  in  due 
course  of  law." 

Act  July  17,  1862,  c  204,  |  1,  art.  12.  12  Stat  604. 

ProTisions  aathoriziog  certain  officers  of  the  Navy  and  Marine  CoriM  to 
administer  oaths  in  the  administration  of  naval  justice  were  made  by  Act 
Jan.  25,  1895,  c.  45,  amended  by  Act  March  3,  1901,  c.  834,  peat,  {  3037. 

Notes  of  Deeiaioiui 

Oath  of  M6Mber8d— Where  the  war-  should  come  before  the  court     (1831) 

rant  of  a  naval  court-martial,  though  2  Op.  Atty.  Gen.  460. 

general,  is  accompanied  with  a  specifica-  Where,  at  the  organization  of  a  naval 

tion  of  persons  to  be  tried,  with  a  ref-  court-martial,    each    member    of    the 

erence  to  the  charges  to  be  exhibited  court  was  first  sworn  by  the  judge  ad- 

against  them,  the  court  need  not  be  re-  vocate,   who   was   then   sworn  by   the 

sworn  on  the  trial  of  each  successive  president  of  the  court,  instead  of  the 

case.    (1829)  2  Op.  Atty.  Gen.  297.  oath    being   first   administered    by   the 

If  it  has  been  the  usage  for  members  president   to  the  judge   advocate,   and 

of  naval  courts-martial  to  take  the  oath  then  by  the  latter  to  each  member  of 

but  once,   and  this  practice   has   been  the   court,  as  prescribed   by   this   act, 

sanctioned  by  the  government,  such  us-  notwithstanding  the  irregularity  in  the 

age  and  practice  are  a  sufficient  evi-  order  of  administering  the  oaths,   the 

dence  of  the  construction  given  to  the  proceedings  of  the  court  must  now  be 

law  by  the  competent  authorities,  and  held  valid.    (1871)   13  Op.  Atty.  Gen.' 

that  the  oath  so  taken   was  held  by  374. 
them   to   apply   to   all   the  cases  that 

§  3009.  (Art.  41.)     Oath  of  witness. 

An  oath  or  affirmation  in  the  following  form,  shall  be  adminis- 
tered to  all  witnesses,  before  any  court-martial,  by  the  president 
thereof : 

"You  do  solemnly  swear  (or  affirm)  that  the  evidence  you  shall 
give  in  the  case  now  before  this  court  shall  be  the  truth,  tiie  whole 
truth,  and  nothing  but  the  truth,  and  that  you  will  state  everything 
within  your  knowledge  in  relation  to  the  charges.  So  help  you  God ; 
(or  *this  you  do  under  the  pains  and  penalties  of  perjury.')" 

Act  July  17,  1862,  c  204,  §  1,  art.  14,  12  Stat  604. 

Notes  of  Deoisioiis 

Necessity  of  personal  attendanee  of  depositions  taken  out  of  court,  when 

witnesses^— It    is    not    competent    for  the  officers  preferring  the  charges  ob- 

courts-martial    to    dispense    with    the  ject     (1830)  2  Op.  Atty.  Qen.  343. 
attendance  of  witnesses  and  to  receive 

§  3010.  (Art.  42.)     Contempts  of  court. 

Whenever  any  person  refuses  to  give  his  evidence  or  to  give 
it  in  the  manner  provided  by  these  articles,  or  prevaricates,  or  be- 
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haves  with  contempt  to  the  court,  it  shall  be  lawful  for  the  court  to 
imprison  him  for  any  time  not  exceeding  two  months. 

Act  July  17,  1862,  c  204,  J  1,  art.  13.  12  Stat  604. 

ProYisions  making  it  a  misdemeanor  to  refuse  to  appear  or  testify  were 
made  by  Act  Feb.  16,  1909,  c.  131,  ^  12,  post,  {  8036. 

Notes  of  Deoisioiui 

Compelling  attendance  of  witnesses.—  tion  1624,  B.  S.,  gives  the  power  to 
Neither  article  42  (this  section)  nor  compel  the  attendance  of  civilian  wit- 
article  67  (section  3028,  post)  in  sec-      nesses.    (1890)  19  Op.  Atty.  Gen.  501. 

§  3011.  (Art.  43.)     Charges. 

The  person  accused  shall  be  furnished  with  a  true  copy  of  the 
charges,  with  the  specifications,  at  the  time  he  is  put  under  ar- 
rest ;  and  no  other  charges  than  those  so  furnished  shall  be  urged 
against  him  at  the  trial,  unless  it  shall  appear  to  the  court  that  in- 
telligence of  such  other  charge  had  not  reached  the  officer  ordering 
the  court  when  the  accused  was  put  under  arrest,  or  that  some  wit- 
ness material  to  the  support  of  such  charge  was  at  that  time  absent 
and  can  be  produced  at  the  trial ;  in  which  case  reasonable  time  shall 
be  given  to  the  accused  to  make  his  defense  against  such  new  charge. 
Act  July  17,  1862,  c.  204,  |  1,  art.  16,  12  Stat.  604. 

Notes  of  Deoisioiui 


Construotlon^— The  expression  "at  the 
time  he  is  put  under  arrest"  refers  to 
the  time  he  is  arrested  for  trial  by 
court-martial,  and  not  to  the  time  of  a 
previous  arrest  to  await  the  action  of 
a  court  of  inquiry,  and  one  in  castody  to 
await  the  result  of  a  court  of  inquiry 
cannot  be  considered  as  put  under  ar- 
rest for  trial  by  court-martial  until  the 
secretary  of  the  navy  has  informed  him 
of  the  report  of  the  court  of  inquiry 
and  ordered  a  court-martial  to  convene 
to  try  him.  Johnson  v.  Sayre  (1895) 
15  Sup.  Ct  773,  777.  158  U.  S.  109,  39 
L.  Ed.  914. 

The  arrest  referred  to  is  not  the  pre- 
liminary arrest  or  detention  while 
awaiting  the  action  of  higher  authority 
to  frame  charges  and  specifications  and 
order  the  court-martial,  but  is  the  ar- 
rest resulting  from  the  preferring  of 
the  charges  by  the  proper  authority  and 
the  convening  of  the  court-martial.  U. 
S.  V.  Smith  (1905)  25  Sup.  Ct.  480,  490. 
197  U.  S.  386,  49  L.  Ed.  801,  reversing 
judgment  Smith  v.  U.  S.  (1903)  38  Ct 
CL  257. 

These  provisions  were  intended  to  be 
jurisdictional,  and  the  jurisdictional  req- 
uisites must  appear  on  the  record. 
Smith  V.  U.  S.  (1901)  36  Ct  CI.  304. 

This  article  has  reference  to  the  sec- 
ond and  formal  arrest  for  trial,  and  not 
to  the  apprehension  or  arrest  as  pre- 
liminary to  an  investigation.  (1890)  19 
Op.  Atty.  Gen.  472. 

Service  of  copy  of  oharges^— The  copy 
of  charges  against  a  naval  officer, 
which,  together  with  the  specifications, 
must  be  served  on  a  person  sought  to 
be  court-martialed  at  the  time  he  is  put 
under  arrest,  need  not  be  served  when 
he  is  placed  under  arrest  as  a  tempo- 
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rary  precaution  for  the  preservation  of 
good  order  and  for  further  investiga- 
tion, but  the  service  is  in  time  where  he 
has  been  released  from  such  arrest  and 
returned  to  duty,  conformably  to  Navy 
Regulations  1865,  par.  1202,  when  made 
on  the  day  of  his  rearrest  Bishop  ▼. 
U.  S.  (1905)  25  Sup.  Ct  440,  441,  197 
U.  S.  334,  49  L.  Ed.  780. 

Where  the  record  of  a  court-martial 
shows  that  the  accused  stated  at  the  be- 
ginning of  the  trial  that  he  had  received 
a  copy  of  the  charges  and  specifications 
against  him,  and  no  objection  on  th&t 
ground  was  made  at  the  trial,  it  will  be 
presumed  that  they  were  served  as  re- 
quired by  the  statute.  In  re  Crain  (C. 
C.  1897)  84  Fed.  788. 

An  entry  on  the  log  is  not  notice  to  a 
prisoner.  Smith  ▼.  U.  S.  (1901)  36  Ct 
CI.  304. 

Setting  cat  charge.— Where  a  charge 
against  a  person  tried  by  a  military 
court  was  within  its  jurisdiction,  the 
manner  of  setting  out  the  offense  was  a 
matter  of  pleading,  the  sufficiency  of 
which  was  within  the  exclusive  jurisdic- 
tion of  the  court-martial.  Ex  parte 
Dickey  (D.  C.  1013)  204  Fed.  322. 

Subsequent  trial  on  further  charges. 

— Specifications  of  a  charge  known  to 
the  Secretary  of  the  Navy  when  former 
charges  against  the  accused  were  pre- 
pared by  him  before  another  and  a  dis- 
tinct court,  upon  a  different  and  distinct 
matter,  and  which  charge,  so  known, 
was  then  deferred  for  further  considera- 
tion by  the  department  at  the  special 
request  of  the  accused,  may  be  tried  be- 
fore a  subsequent  court-martial,  to- 
gether with  other  charges  not  previous- 
ly known.  (1845)  4  Op.  Atty.  Gen. 
411. 
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§  3012.  (Art.  44.)     Duty  of  officer  arrested. 

Every  officer  who  is  arrested  for  trial  shall  deliver  up  his  sword 
to  his  commanding  officer  and  confine  himself  to  the  limits  assigned 
him,  on  pain  of  dismissal  from  the  service. 

Act  July  17,  1862,  c.  204,  §  1,  art.  15,  12  Stat  604. 

§  3013.  (Art.  45.)     Suspension  of  proceedings. 

When  the  proceedings  of  any  general  court-martial  have  com- 
menced, they  shall  not  be  suspended  or  delayed  on  account  of  the 
absence  of  any  of  the  members,  provided  five  or  more  are  assem- 
bled ;  but  the  court  is  enjoined  to  sit  from  day  to  day,  Sundays  ex- 
cepted, until  sentence  is  given,  unless  temporarily  adjourned  by  the 
authority  which  convened  it. 

Act  July  17,  1862,  c.  204,  §  1,  art  16,  12  Stat  604. 

§  3014.  (Art.  46.)     Absence  of  members. 

No  member  of  a  general  court-martial  shall,  after  the  proceedings 
are  begun,  absent  himself  therefrom,  except  in  case  of  sickness, 
or  of  an  order  to  go  on  duty  from  a  superior  officer,  on  pain  of 
being  cashiered. 

Act  July  17,  1862,  c.  204,  §  1,  art  16,  12  Stat  604. 

Notes  of  Decisioiis 

Exclusion  of  momber  on  account  of  account  of  sicknesa,  does  not  render  the 

previous  absence^— The  exclusion  of  a  decision   of   the    court-martial   invalid, 

member  of  the  court-martial,  if  he  is  (1855)  7  Op.  Atty.  Gen.  198. 
temporarily   absent  from   the   trial  on 

§  3015.  (Art.  47.)     Witnesses  examined  in  absence  of  a  member. 

Whenever  any  member  of  a  court-martial,  from  any  legal  cause, 
is  absent  from  the  court  after  the  commencement  of  a  case,  all 
the  witnesses  who  have  been  examined  during  his  absence  must, 
when  he  is  ready  to  resume  his  seat,  be  recalled  by  the  court,  and  the 
recorded  testimony  of  each  witness  so  examined  must  be  read  over 
to  him,  and  such  witness  must  acknowledge  the  same  to  be  cor- 
rect and  be  subject  to  such  further  examination  as  the  said  mem- 
ber may  require.  Without  a  compliance  with  this  rule,  and  an  en- 
try thereof  upon  the  record,  a  member  who  shall  have  been  absent 
during  the  examination  of  a  witness  shall  not  be  allowed  to  sit  again 
in  that  particular  case. 

Act  July  17,  1862,  c  204,  {  1,  art  17,  12  Stat.  605. 

§  3016.  (Art.  48.)     Suspension  of  pay. 

Whenever  a  court-martial  sentences  an  officer  to  be  suspended, 
it  may  suspend  his  pay  and  emoluments  for  the  whole  or  any  part 
of  the  time  of  his  suspension. 

Act  July  17,  1862,  c.  204,  J  1,  art  18,  12  Stat  605. 

Notes  of  Decisioiui 

Suspension  affecting*  pay^— A  sentence  suspension  from  duty,  the  former  may 

of  suspension  merely  by  a  naval  court-  be   remitted   by   the   proper   authority, 

martial  does  not  deprive  the  party  of  in  whole  or  in  part,  without  also  remit- 

pay    and    emoluments.    (1853)    6    Op.  ^e   the  latter.    (1876)    15  Op.  Atty. 

Atty.  Gen.  200.  ^^^'  I'^S. 

Where  forfeiture  or  loss  of  pay  is  Cited     without    definite    application, 

made  a  part  of  the  sentence  of  a  court-  Smith  t.  Adams  (1889)  9  Sup.  Ct  566, 

martial,  in  addition  to  confinement  or  569,  130  U.  S.  167,  32  L.  Ed.  895. 

§  3017.  (Act  Feb.  16,  1909,  c.  131,  §  8.)  Extent  of  punishment; 
use  of  irons  restricted. 
The  courts  authorized  to  impose  the  punishments  prescribed  by 
article  thirty  of  the  Articles  for  the  Government  of  the  Navy  may 
adjudge  either  a  part  or  the  whole,  as  may  be  appropriate,  of  any 
one  of  the  punishments  therein  enumerated :  Provided,  That  the 
use  of  irons,  single  or  double,  is  hereby  abolished,  except  for  the 
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purpose  of  safe  custody  or  when  part  of  a  sentence  imposed  by  a 
general  court-martial.     (35  Stat.  621.) 

This  section  was  part  of  an  act  to  promote  the  administration  of  justice  in 
the  Navy,  cited  above. 
See  notes  to  section  1  of  this  act,  ante,  §  2987. 

Article  30  of  the  Articles  for  the  Government  of  the  Navy,  mentioned  in 
this  section,  is  set  forth  ante,  §  2998. 

A  provision  similar  to  the  proviso  annexed  to  this  section,  relating  to  the 
ase  of  irons,  was  made  by  Act  May  13, 1908,  c  166,  35  Stat  132. 

§  3018.  (Art.  49.)     Flogging,  branding,  etc.- 

In  no  case  shall  punishment  by  flogging,  or  by  branding,  mark- 
ing, or  tattooing  on  the  body  be  adjudged  by  any  court-martial  or 
be  inflicted  upon  any  person  in  the  Navy. 

Act  July  17,  1862,  c  204,  §  1,  art.  8,  12  Stat.  603.  Act  June  6,  1872,  c 
816,  {  2,  17  Stat  261. 

Notes  of  Deoiflions 

Construction  and  application  In  gen-      violation  of  law.    U.  S.  v.  Cutter  (G.  C. 
oral.— Corporal  punishment  by  stripes,      1856)  Fed.  Cas.  No.  14,911. 
inflicted  with  a  piece  of  ratlin  stuff,  is  a 

§  3019.  (Art.  50.)     Sentences,  how  determined. 

No  person  shall  be  sentenced  by  a  court-martial  to  suffer  death, 
except  by  the  concurrence  of  two-thirds  of  the  members  present, 
and  in  the  cases  where  such  punishment  is  expressly  provided  in 
these  articles.  All  other  sentences  may  be  determined  by  a  major- 
ity of  votes. 

Act  July  17,  1862,  c  204,  §  1,  art  19,  12  Stat.  605. 

The  president  was  authorized  to  prescribe  a  limit,  in  time  of  peace,  which  the 
punishment,  when  left  to  the  discretion  of  the  court-martial,  should  not  ex- 
ceed, by  article  63,  added  to  the  Articles  for  the  Government  of  the  Navy  by 
Act  Feb.  27,  1895,  c  137,  post,  f  8034. 

§  3020.  (Art.  51.)  Adequate  punishment;  recommendation  to 
mercy. 
It  shall  be  the  duty  of  a  court-martial,  in  all  cases  of  conviction, 
to  adjudge  a  punishment  adequate  to  the  nature  of  the  offense; 
but  the  members  thereof  may  recommend  the  person  convicted 
as  deserving  of  clemency,  and  state,  on  the  record,  their  reasons 
for  so  doing. 

Act  July  17,  1862,  c  204,  §  1,  art.  21,  12  Stat.  605. 

Notes  of  Decisions 

Unwarranted  punishments— A  sen-  tain  his  then  present  number  on  the  list 
tence  of  permanent  disability  from  of  lieutenant  commanders  for  that  time, 
dealing  with  the  government  in  matters  The  sentence  having  been  executed,  he 
of  naval  supplies,  in  the  case  of  a  con-  applied  to  be  restored  to  the  number  on 
tractor  convicted  by  a  court-martial,  said  list  which  he  thereby  lost.  Held, 
is  unwarranted  by  the  usage  of  the  that  the  restoration  could  not  be  effect- 
service,  and  is  therefore  illegal.  (1868)  ed  by  the  President  otherwise  than  by 
12  Op.  Atty.  Gen.  528.  a  pardon.     (1881)   17  Op.  Atty.  Gen. 

Restoration    by    pardon   of   numbers  ^^* 

lost— A  lieutenant  commander  in   the  *     Cited     without    definite    application, 

navy  was  sentenced  by  a  court-martial  Ex  parte  Reed  (1879)  100  XJ.  S.  13,  21, 

to  suspension  for  one  year,  and  to  re-  25  L.  Ed.  538. 

§  3021.  (Art.  52.)     Authentication  of  judgment. 

The  judgment  of  every  court-martial  shall  be  authenticated  by 
the  signature  of  the  president,  and  of  every  member  who  may  be 
present  when  said  judgment  is  pronounced,  and  also  of  the  judge- 
advocate. 

Act  July  17,  1862,  c  204,  f  1,  art.  22,  12  Stat  606. 

Notes  of  Decisions 

Death  of  member  before  signature.—  a  general  court-martial  after  sentence 
The  death  of  one  of  the  members  of      had  been  imposed,  but  before  he  had 
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appended  his  signature  to  the  sentence,      ed  by  the  other  members  of  the  court, 
does  not  render  the  sentence  void.     It       (1901)  23  Op.  Atty.  Gen.  550. 
is   sufficiently  authenticated   if  attest- 

§  3022.  (Act  Feb.  16,  1909,  c.  131,  §  17.)  Approval  of  sentences  of 
summary  courts-martial  and  of  deck  courts. 
[All  sentences  of  summary  courts-martial  may  be  carried  into  ef- 
fect upon  the  approval  of  the  senior  officer  present,]  and  all  sen- 
tences of  deck  courts  may  be  carried  into  effect  upon  approval  of  the 
convening  authority  or  his  successor  in  office.    (35  Stat.  623.) 

This  section  was  part  of  an  act  to  promote  the  administration  of  justice  in 
the  Navy,  cited  above. 

See  notes  to  section  1  of  the  act,  ante,  |  2987. 

The  words  in  brackets  are  superseded  by  Act  Aug.  29,  1916,  c.  417,  post, 
t  3022a. 

§  3022a.  (Act  Aug.  29,  1916,  c  417.)  Approval  of  sentence  of 
summary  courts-martial. 
No  sentence  of  a  summary  court-martial  shall  be  carried  into  ex- 
ecution until  the  proceedings  and  sentence  have  been  approved  by 
the  officer  ordering  the  court,  or  his  successor  in  office,  and  by  his 
immediate  superior  in  command :  Provided,  That  if  the  officer  or- 
dering the  court,  or  his  successor  in  office,  be  the  senior  officer  pres- 
ent, such  sentence  may  be  carried  into  execution  upon  his  approval 
thereof.    (39  Stat.) 

From  naval  appropriation  act,  cited  above. 
See  i  8022,  ante,  and  note  thereunder. 

§  3023.  (Art.  53.)     Confirmation  of  sentence. 

No  sentence  of  a  court-martial,  extending  to  the  loss  of  life,  or  to 
the  dismissal  of  a  commissioned  or  warrant  officer,  shall  be  carried 
into  execution  until  confirmed  by  the  President.  All  other  sen- 
tences of  a  general  court-martial  may  be  carried  into  execution  on 
confirmation  of  the  commander  of  the  fleet  or  officer  ordering  the 
court. 

Act  July  17,  1862,  c.  204,  f  1,  art.  19,  12  Stat.  605. 

Notes  of  Deolsioiui 

ConflrmatiOB  or  revocation  by  PresI-  of  such  suspension.    As  dismission  de- 

dentw— The  confirmation  by  the  Presi-  prived  the  officer  of  his  pay  forever,  the 

dent  of  the  sentence  of  a  court-martial  suspension  of  his  office  and  his  pay  for 

sufficiently  appears  from  the  statement  one  year  only  is  an  inferior  and  milder 

to  that  effect  in  a  letter  from  the  Sec-  degree  of  the  punishment  decreed  by 

retary  of  the  Navy  notifying  the  ac-  the  court.    (1848)  6  Op.  Atty.  Gen.  43. 

cused  that  he  was  dismissed  from  the  After  the  trial  and  conviction  of  an 

service,  and  the  President's  signed  ap-  officer  of  the  navy  by  a  court-martial 

proval  of  the  brief  of  the  findings  of  the  having  jurisdiction  of  the  case,  and  the 

court-martial  submitted  to  him  by  the  approval  of  the  sentence  dismissing  him 

Navy  Department  for  his  action.    Bish-  from  the  service  by  the  President,  and 

op  V.  U.  S.  (1905)  25  Sup.  Ct  440,  442,  such    sentence   has   been    carried    into 

197  U.  S.  334,  49  L.  Ed.  780,  affirming  execution,  the  President  cannot  recon- 

judgment  (1903)  38  Ct  CL  473.  aider  his  approval  and  revoke  the  sen- 
Confirmation   of   the    sentence   of   a  •    tence  of  the  court.    (1804)  11  Op.  Atty. 

court-martial  by   the  officer  convening  Gen.  19. 

it  was  not  required,  where  the  sentence  While  the  judgment  entered  by  the 

extended  to  dismissal  from  the  service.  President  upon  such  a  sentence  is,  after 

since  such  a  sentence  must  be  approved  it  has  been  executed,  irrevocable,   he 

by  the  President    Id.  may  remove  the  guilt  of  the  dismissed 

The  President  has  power  to  mitigate  officer  by  pardon.    Id. 

sentences   of    courts-martial    by    com-  If  a  sentence  of  dismissal  was  in  fact 

muting    sentences   of   dismission   from  approved  by  the  Secretary  of  the  Navy, 

service  to  suspension,  without  pay  or  the  President  has  no  power,  after  the 

emoluments,  for  a  limited  time.     Hence  sentence  has  been  carried  into  execu- 

an  assistant  surgeon  in  the  navy,  who  tion,  to  set  aside  the  order  of  the  Sec- 

was  dismissed  by  a  court-martial,  but  retary  and   restore   the   party   to   the 

whose  sentence  was  commuted  to  sus-  service.     (1865)  11  Op.  Atty.  Gen.  251. 

pension  for  12  months  without  pay,  is  Notification  by  the  Secretary  of  the 

not  entitled  to  pay  during  the  period  Navy  of  the  approval  by  the  President 
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tion  of  the  officer  ordering  the  court 
(1865)  11  Op.  Atty.  Gen.  251. 

On  the  28th  of  January,  1869,  the 
Secretary  of  the  Naty  addressed  a  let- 
ter to  B.,  as  follows:  **In  consequence 
of  the  facts  appearing  upon  the  record 
of  the  naval  general  court-martial  be- 
fore which  you  were  tried,  November 
16,  1868,  on  board  the  U.  S.  S.  Pawnee, 
at  Montevideo,  Uruguay,  you  are  dis- 
missed the  naval  service,  and  will  from 
this  date  cease  to  be  regarded  as  an  of- 
ficer in  the  United  States  Navy."  Held, 
that  this  must  be  regaifded  as  a  dismiss- 
al by  reason  of  the  disclosures  in  the 
record  (which  dismissal  the  executive 
had  then  no  power  to  make),  and  not  as 
a  confirmation  and  execution  of  the 
sentence.  (1879)  16  Op.  Atty.  Gen. 
312. 

The  indorsement  of  an  officer  who 
ordered  a  naval  court-martial  that  the 
conviction  was  not  supported  by  the 
evidence  is  not  a  disapproval  of  the 
judgment  Such  disapproval  should  be 
distinctly  expressed.    Id. 

Cited  without  definite  appiication, 
Ex  parte  Reed  (1879)  100  U.  S.  13,  21, 
25  L.  Ed.  538;  Smith  v.  Whitney 
(1886)  6  Sup.  Ct  570,  573,  116  U.  S. 
167,  29  L.  Ed.  601;  Smith  v.  Adams 
(1889)  9  Sup.  Ct  566,  569,  130  U.  S. 
167,  32  L.  Ed.  895;  Mullan  v.  U.  S. 
(1909)  29  Sup.  Ct  330.  332,  212  U.  S. 
516,  53  L.  Ed.  632. 

§  3024.  (Art.  54.)     Remission  and  mitigation  of  sentence. 

Every  officer  who  is  authorized  to  convene  a  general  court-mar- 
tial shall  have  power,  on  revision  of  its  proceedings,  to  remit  or 
mitigate,  but  not  to  commute,  the  sentence  of  any  such  court  which 
he  is  authorized  to  approve  and  confirm. 

Act  July  17,  1862,  c  204,  §  1,  art  20,  12  Stat  605. 

Provisions  for  remission  or  mitigation  of  sentence  of  court-martial  by  the 
Secretary  of  the  Navy  were  made  by  Act  Feb.  16,  1909,  c  131,  §  9,  post,  § 
3025. 

Notes  of  Decisions 


of  the  sentence  is  sufficient  evidence 
both  of  approval  and  promulgation. 
(1880)  16  Op.  Atty.  Gen.  550. 

Confirmation  by  oommander  of  officer 
ordering  court-— Where  a  general  court- 
martial  is  duly  ordered,  the  officer  hav- 
ing authority  to  revive  its  decision  may 
before  it  is  dissolved  direct  a  reconsid- 
eration of  proceedings  and  sentence, 
and  if  upon  being  reconvened  a  differ- 
ent sentence  is  rendered,  which  he  ap- 
proves, such  sentence  cannot  be  collat- 
erally impeached  for  mere  errors  or  ir- 
regularities. Ex  parte  Reed  (1879) 
100  U.  S.  13,  25  L.  Ed.  538. 

No  sentence  of  a  naval  court-martial 
held  within  the  United  States  can  be 
executed  until  confirmed  by  the  com- 
mander of  the  fleet  in  which  the  of- 
fense occurred,  or  by  the  officer  order- 
ing the  court  (1819)  1  Op.  Atty.  Gen. 
809. 

The  Secretary  of  the  Navy  has  power 
to  approve  the  sentence  of  a  court- 
martial  convened  by  him  where  the 
sentence  of  the  court  does  not  extend 
to  loss  of  life,  or  to  the  dismissal  of  a 
commissioned  or  warrant  officer. 
(1852)  5  Op.  Atty.  Gen.  508. 

The  sentence  of  an  acting  master's 
mate,  dismissing  him  from  the  service, 
by  a  court-martial  convened  by  the 
commander  of  a  fleet,  may  be  lawfully 
carried  into  execution  on  the  confirma- 


Conttraotion  and  application^— Re- 
ducing sentence  of  a  court-martial,  dis- 
missing a  naval  officer  from  service,  to 
suspension  for  five  years  on  half  sea 
pay,  with  a  reduction  in  rank  to  the 
foot  of  the  list  of  his  grade,  is  a  miti- 
gation of  sentence,  within  this  section. 
Mullan  V.  U.  S.  (1909)  29  Sup.  Ct.  330, 
332,  212  U.  S.  516,  53  L.  Ed.  632,  af- 
firming judgment  (1907)  42  Ct  CI.  157. 

It  is  not  necessary  that  the  officer 
who  convenes  a  court-martial  shall  ap- 
prove or  disapprove  the  sentence  in  a 
case  where  the  action  of  the  President 
is  required  by  law.  Bishop  v.  U.  S. 
(1903)  38  Ct  CI.  473. 

In  mitigating  the  sentence  of  a  naval 
court-martial  the  President  may  sub- 
stitute a  suspension  for  a  term  of 
years  without  pay  for  an  absolute  dis- 
missal from  the  service,  as  suspension 
is  but  an  inferior  degree  of  the  same 
punishment  But  the  power  does  not 
extend  to  the  substitution  of  another 
punishment   for    that   decreed    by    the 


court.  Therefore  the  President  can- 
not suspend  the  pay  of  an  officer  under 
sentence  of  court-martial  whose  pay 
was  not  suspeuded  by  the  court. 
(1845)  4  Op.  Atty.  Gen.  444. 

The  appointment  of  an  officer  of  the 
marine  corps  to  a  new  commission  is 
constructive  pardon  of  a  previous  sen- 
tence pronounced  but  not  yet  executed. 
(1853)  6  Op.  Atty.  (3en.  123. 

Q.,  a  commander  in  the  navy,  having 
been  tried  and  sentenced  to  dismissal 
from  service  by  a  naval  court-martial, 
the  record  of  the  proceedings  and  sen- 
tence was  submitted  to  the  President, 
who,  on  the  5th  of  June,  1874,  approv- 
ed the  same.  On  the  9th  of  same 
month  the  Secretary  of  the  Navy  ad- 
dressed a  letter  to  Q.,  informing  him 
of  the  approval  of  the  sentence,  and 
stating  that  from  that  date  he  would 
"cease  to  be  an  officer  of  the  navy." 
On  the  12th  of  same  month  the  Secre- 
tary again  addressed  a  letter  to  Q., 
asking  him  to  return  the  letter  of  dis- 


(4277) 

Digitized  by  VjOOQIC 


§  3024 


THE  NAVT 


(Tit.  16 


missaL  On  the  8th  of  December  fol- 
lowing the  Secretary  addressed  a  third 
letter  to  Q.,  stating  that  the  sentence 
of  the  court- martial  **was,  on  the  ^h 
day  of  June,  1874,  mitigated  to  sua- 
pension  from  rank,"  etc.,  **to  date  from 
that  day."  In  the  meantime,  viz.  on 
the  10th  of  June,  S.,  a  lieutenant  com- 
mander, was  nominated  to  be  a  com- 
mander in  the  navy,  from  the  date  last 
mentioned,  vice  Q.,  dismissed,  and  this 
nomination  was  confirmed  on  the  12th 
of  June,  and  a  commission  issued  to 
S.  same  day.  Held,  that  it  was  compe- 
tent for  the  President,  under  the  cir- 
cumstances, to  mitigate  the  sentence 
when  he  did,  and  the  subsequent  ap- 
pointment of  S.  could  not  render  in- 
effectual the  previous  mitigation  of  the 


sentence.      (1878)   15  Op.   Atty.    Gen. 
464. 

An  order  remitting  the  unexecuted 
portion  of  the  sentence  of  a  lieutenant 
commander  of  the  United  States  navy 
who  had  been  suspended  for  two  years, 
and  was  to  retain  his  number  and 
grade,  does  not  have  the  effect  of  ad- 
vancing him  two  numbers  in  grade,  al- 
though during  the  time  of  his  suspen- 
sion from  duty  two  officers  with  com- 
missions dated  subsequently  to  his  had 
been  advanced  above  him  in  the  grade 
of  Ueutenant  commander.  (1891)  20 
Op.  Atty.  Qan.  243. 

Cited  without  definite  application, 
Ex  parte  Reed  (1879)  100  U.  S.  13,  17, 
19,  25  L.  Ed.  538. 


§  3025.  (Act  Feb.  16,  1909,  c.  131,  §  9.)     Setting  aside  proceedings 
or  remitting  or  mitigating  sentence  of  court-martial. 

The  Secretary  of  the  Navy  may  set  aside  the  proceedings  or  re- 
mit or  mitigate,  in  whole  or  in  part,  the  sentence  imposed  by  any 
naval  court-martial  convened  by  his  order  or  by  that  of  any  officer 
of  the  Navy  or  Marine  Corps.    (35  Stat.  621.) 

This  section  was  part  of  an  act  to  promote  the  administration  of  justice 
in  the  Navy,  cited  above. 
See  notes  to  section  1  of  the  act,  ante,  §  2987. 

Notes  of  Decisions 


Effect  of  remission  on  grade.— An  or- 
der remitting  the  unexecuted  portion 
of  the  sentence  of  a  lieutenant  com- 
mander of  the  United  States  navy  who 
had  been  suspended  for  two  years,  and 
was  to  retain  his  number  and  grade, 
does  not  have  the  effect  of  advancing 
liim  two  numbers  in  grade,  although 
during  the  time  of  his  suspension  from 
duty  two  officers  with  commissions 
dated  subsequently  to  liis  had  been  ad- 
vanced above  him  in  the  grade  of  lieu- 
tenant commander.  (1891)  20  Op. 
Atty.  Gen.  243. 


Interference  by  conrtd— The  supreme 
court  of  the  District  of  Columbia  has 
no  jurisdiction  to  restrain,  by  writ  of 
prohibition  or  otherwise,  the  proceed- 
ings of  a  naval  court-martial.  U.  S.  ▼. 
Whitney  (D.  O.  1885)  4  Mackey,  535. 

Constrootive  pardon.— The  order  of 
the  Secretary  of  the  Navy  to  an  officer, 
while  under  sentence  of  suspension,  to 
attend  a  court-martial  as  a  witness, 
does  not  operate  as  a  constructive  par- 
don.    (1856)  6  Op.  Atty.  Gen.  714. 


§  3026.  (Art.  55.)     Courts  of  inquiry,  by  whom  ordered. 

Courts  of  inquiry  may  be  ordered  by  the  President,  the  Secre- 
tary of  the  Navy,  or  the  commander  of  a  fleet  or  squadron. 

Act  July  17,  1862,  c.  204,  {  1,  art.  23,  12  Stat  605. 

See  §  3026a,  post,  extending  the  power  to  other  officers. 

Notes  of 

Court  of  inquiry  as  Judicial  tribunal. 
^A  court  of  inquiry  is  not  a  judicial 
tribunal;  it  being  instituted  solely  for 
inquiry,  and  there  being  neither  parties 
litigant  nor  issue  joined.  The  Walter 
B.  Chester's  Owners  ▼.  U.  S.  (1884) 
19  Ct  CI.  681. 

The  proceedings  of  a  board  of  in- 
quest or  of  a  court  of  inquiry  are  in  no 
sense  a  trial  of  an  issue  or  of  an  ac- 


Decisions 

cused  person.  These  boards  perform 
no  real  judicial  function,  and  are  con- 
vened only  for  the  purpose  of  inform- 
ing the  department  in  a  preliminary 
way  as  to  the  facts  involved  in  the  in- 
quiry.    (1906)  25  Op.  Atty.  Gen.  623. 

Cited  without  definite  appllcatloa, 
Johnson  v.  Sayre  (1895)  15  Sup.  Ct 
773,  777,  158  U.  S.  109,  39  L.  Ed.  914. 


§  3026a.  (Act  Aug.  29,  1916,  c.  417.)     Courts  of  inquiry. 

Courts  of  inquiry  may  be  convened  by  any  officer  of  the  naval 
service  authorized  by  law  to  convene  general  courts-martial.  (39 
Stat.) 

From  naval  appropriation  act,  cited  above. 
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§  3027.  (Art.  56.)     Constitution  of. 

A  court  of  inquiry  shall  consist  of  not  more  than  three  commis- 
sioned officers  as  members,  and  of  a  judge-advocate,  or  person  of- 
ficiating as  such. 

Act  July  17,  1862,  c.  204,  {  1,  art.  23.  12  Stat.  605. 

§  3028,  (Art  57.)     Powers  of. 

Courts  of  inquiry  shall  have  power  to  summon  witnesses,  admin- 
ister oaths,  and  punish  contempts,  in  the  same  manner  as  courts- 
martial;  but  they  shall  only  state  facts,  and  shall  not  give  their 
opinion,  unless  expressly  required  so  to  do  in  the  order  for  con- 
vening. 

Act  July  17,  1862,  c  204,  |  1,  art.  23,  12  Stat  605. 

Notes  of  Decisioiui 

Power  to  compel  attendance  of  wit-  A  court-martial  is  a  court  of  limited 

nesses.— Neither     article     42     (section  and   special  jurisdiction,  and  has  only 

8010,  ante)  nor  this  article  gives  the  such  powers  as  are  clearly  conferred 

power    to    compel    the    attendance    of  by  statute.    Id. 
dviUan  witnesses.     (1890)  19  Op.  Atty. 

Gen.  501.  Evidenoe  received.— The  evidence  ad- 

A  naval  court-martial,  or  judge  advo-  duced  before  a  court  of  inquiry  is  sur- 

cate  thereof,  has  no  power  to  compel  a  rounded  by  all  the  solemnities  of  evi- 

dvUian  who  is  not  subject  to  the  arti-  dence  taken  in  a  court  of  record  or  be- 

des  for  the  government  of  the  navy  to  fore  a  court-martiaL     Mullan  v.  U.  S. 

appear  and  testify  before  such  court  (1907)  42  Gt  GL  157. 

§3029.  (Art  58.)     Oath  of  members  and  judge-advocate. 

The  judge-advocate,  or  person  officiating  as  such,  shall  admin- 
ister to  the  members  the  following  oath  or  affirmation:  "You  do 
swear  (or  affirm)  well  and  truly  to  examine  and  inquire,  according 
to  the  evidence,  into  the  matter  now  before  you,  without  partiality." 
After  which  the  president  shall  administer  to  the  judge-advocate,  or 
person  officiating  as  such,  the  following  oath  or  affirmation :  "You 
do  swear  (or  affirm)  truly  to  record  the  proceedings  of  this  court 
and  the  evidence  to  be  given  in  the  case  in  hearing." 
Act  July  17,  1862,  c.  204,  §  1,  art  25,  12  Stat.  605. 

Further  provisions  authorizing  certain  officers  of  the  Navy  and  Marine 
Corps  to  administer  oaths  were  made  by  Act  Jan.  25,  1895,  c  45,  amended 
by  Act  March  3,  1901,  c.  834,  post,  §  3037. 

§  3030.  (Art.  59.)     Rights  of  party  inquired  of. 

The  party  whose  conduct  shall  be  the  subject  of  inquiry,  or  his 
attorney,  shall  have  the  right  to  cross-examine  all  the  witnesses. 
Act  July  17,  1862,  c.  204,  S  1,  art.  23,  12  Stat.  605. 

§  3031.  (Art,  60.)     Proceedings,  how  authenticated  and  used  as 
evidence. 
The  proceedings  of  courts  of  inquiry  shall  be  authenticated  by 
the  signature  of  the  president  of  the  court  and  of  the  judge-advo- 
cate, and  shall,  in  all  cases  not  capital,  nor  extending  to  the  dismissal 
of  a  commissioned  or  warrant  officer,  be  evidence  before  a  court- 
martial,  provided  oral  testimony  cannot  be  obtained. 
Act  July  17,  1862,  c  204,  §  1,  art.  24,  12  Stat.  606. 
Notes  of  Deoislons 

Waiver  as  to  adinission  of  evidence.—  in  evidence  of  the  record  of  testimony 

A  court-martial   convened  at  a  naval  introduced  before  a  prior  court  of  in- 

officer's  request  to  investigate  charges  quiry,  with  right  to  call  additional  wit- 

against  him  is  not  without  jurisdiction  nesses.    Mullan  v.  U.  S.  (1909)  29  Sup. 

because  he  was  required,  as  a  condi-  Ct  330,  331,  212  U.  S.  516,  53  L.  Ed. 

tion  precedent,  to  waive  protection  of  632,  affirming  judgment   (1907)  42  Ct. 

this  section,  by  consenting  to  admission  Gl.  157. 

§  3032.  (Art.  61.)     Limitation  of  trials  for  offenses  in  general. 

No  person  shall  be  tried  by  court-martial  or  otherwise  punished 
for  any  offense,  except  as  provided  in  the  following  article,  which 
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appears  to  have  been  committed  more  than  two  years  before  the 
issuing  of  the  order  for  such  trial  or  punishment,  unless  by  rea- 
son of  having  absented  himself,  or  of  some  other  manifest  impedi- 
ment he  shall  not  have  been  amenable  to  justice  within  that  period. 
(28  Stat.  680.) 

This  article  and  the  article  next  following  were  added  to  the  Articles  for 
the  Government  of  the  Navy  by  amendment  thereof,  by  Act  Feb.  25,  1895,  c 
128,  cited  above. 

§  3033.  (Art.  62.)     Limitation  of  trials  for  desertion  in  time  of 
peace. 

No  person  shall  be  tried  by  court-martial  or  otherwise  punished 
for  desertion  in  time  of  peace  committed  more  than  two  years  be- 
fore the  issuing  of  the  order  for  such  trial  or  punishment,  unless 
he  shall  meanwhile  have  absented  himself  from  the  United  States, 
or  by  reason  of  some  other  manifest  impediment  shall  not  have 
been  amenable  to  justice  within  that  period,  in  which  case  the  time 
of  his  absence  shall  be  excluded  in  computing  the  period  of  the 
limitation :  Provided,  That  said  limitation  shall  not  begin  until  the 
end  of  the  term  for  which  said  person  was  enlisted  in  the  service. 
(28  Stat.  680.) 

See  note  to  preceding  article,  ante,  §  3032. 

§  3034.  (Art.  63.)     Punishment  for  o£Fenses  in  time  of  peace,  dis- 
cretion of  court-martial. 

Whenever,  by  any  of  the  Articles  for  the  Government  of  the  Na- 
vy of  the  United  States,  the  punishment  on  conviction  of  an  offense 
is  left  to  the  discretion  of  the  court-martial,  the  punishment  there- 
for shall  not,  in  time  of  peace,  be  in  excess  of  a  limit  which  the 
President  may  prescribe.    (28  Stat.  689.) 

This  article  was  added  to  the  Articles  for  the  Government  of  the  Navy 
by  amendment  thereof,  by  Act  Feb.  27,  1895,  c.  137,  cited  above. 

§  3035.  (Act  Feb.  16,  1909,  c.  131,  §  11.)  Process  for  witnesses  in 
courts-martial  or  courts  of  inquiry. 
A  naval  court-martial  or  court  of  inquiry  shall  have  power  to  is- 
sue like  process  to  compel  witnesses  to  appear  and  testify  which 
United  States  courts  of  criminal  jurisdiction  within  the  State,  Ter- 
ritory, or  District  where  such  naval  court  shall  be  ordered  to  sit 
may  lawfully  issue.    (35  Stat.  621.) 

This  section  and  the  section  next  following  were  part  of  an  act  to  promote 
the  administration  of  justice  in  the  Navy,  cited  above. 
See  notes  to  section  1  of  this  act,  ante,  §  2987. 

§  3036.  (Act  Feb.  16,  1909,  c.  131,  §  12.)  Failure  of  witness  to  ap- 
pear  or  testify  a  misdemeanor;  prosecution  and  punishment; 
witness  not  compelled  to  incriminate  himself. 
Any  person  duly  subpoenaed  to  appear  as  a  witness  before  a  gen- 
eral court-martial  or  court  of  inquiry  of  the  Navy,  who  willfully 
neglects  or  refuses  to  appear,  or  refuses  to  qualify  as  a  witness  or  to 
testify  or  produce  documentary  evidence,  which  such  person  may 
have  been  legally  subpoenaed  to  produce,  shall  be  deemed  guilty  of 
a  misdemeanor,  for  which  such  person  shall  be  punished  on  information 
in  the  district  court  of  the  United  States ;  and  it  shall  be  the  duty  of 
the  United  States  District  Attorney,  on  the  certification  of  the  facts  to 
him  by  such  naval  court  to  file  an  information  against  and  prosecute 
the  persons  so  oflfending,  and  the  punishment  of  such  person,  on  con- 
viction, shall  be  a  fine  of  not  more  than  five  hundred  dollars  or  im- 
prisonment not  to  exceed  six  months,  or  both,  at  the  discretion  of  the 
court :  Provided,  That  this  shall  not  apply  to  persons  residing  beyond 
the  State,  Territory,  or  District  in  which  such  naval  court  is  held,  and 
that  the  fees  of  such  witnesses  and  his  mileage  at  the  rates  provided 
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for  witnesses  in  the  United  States  district  court  for  said  State,  Terri- 
tory, or  District  shall  be  duly  paid  or  tendered  said  witness,  such 
amounts  to  be  paid  by  the  Bureau  of  Supplies  and  Accounts  out  of  the 
appropriation  for  compensation  of  witnesses :  Provided  further,  That 
no  witness  shall  be  compelled  to  incriminate  himself  or  to  answer  any 
question  which  may  tend  to  incriminate  or  degrade  him.  (35  Stat. 
622.) 

See  notes  to  lection  1  of  this  act,  ante,  §  2987. 

Notes  of  Decisions 

Compelling  oivllian  to  testify.— A  na-  tides  for  the  government  of  the  navy 

val    court-martial,    or   judge    advocate  to  appear  and  testify  before  such  court 

thereof,    has   no    power   to    compel    a  (1890)  19  Op.  Atty.  Gen.  501. 
civilian  who  is  not  subject  to  the  ar- 

§  3037.  (Act  Jan.  25,  1895,  c.  45,  as  amended,  Act  March  3,  1901,  c. 
834.)  Administration  of  oaths. 
Judges-advocate  of  naval  general  courts-martial  and  courts  of 
inquiry,  and  all  commanders  in  chief  of  naval  squadrons,  com- 
mandants of  navy-yards  and  stations,  officers  commanding  vessels 
of  the  Navy,  and  recruiting  officers  of  the  Navy,  and  the  adju- 
tant and  inspector,  assistant  adjutant  and  inspector,  commanding 
officers,  and  recruiting  officers  of  the  Marine  Corps  be,  and  the 
same  are  hereby,  authorized  to  administer  oaths  for  the  purposes 
of  the  administration  of  naval  justice  and  for  other  purposes  of 
naval  administration.    (28  Stat.  639.    31  Stat.  1086.) 

This  was  an  act  entitled  "An  act  authorizing  certain  officers  of  the  Navy 
and  Marine  Corps  to  administer  oaths." 

Said  Act  Jan.  25,  1805,  c  45,  was  amended  by  Act  March  3,  1901,  c  834, 
also  cited  above,  by  the  omission,  after  the  words  "commandants  of  navy-yards 
and  stations,"  of  the  word  "and,"  contained  in  the  original  act,  and  the  in- 
sertion, after  the  words  "adjutant  and  inspector,**  of  the  words  "assistant  ad- 
jutant and  inspector.** 

Similar  provisions  for  the  administration  of  oaths  by  officers  of  the  Arm^ 
were  made  by  Act  July  27,  1892,  c.  272,  §  4,  ante,  §  2407. 

§  3038.  (Act  Feb.  16,  1909,  c.  131,  §  16.)     Depositions  in  naval 
courts. 

The  depositions  of  witnesses  may  be  taken  on  reasonable  notice 
to  the  opposite  party,  and  when  duly  authenticated,  may  be  put 
in  evidence  before  naval  courts,  except  in  capital  cases  and  cases 
where  the  punishment  may  be  imprisonment  or  confinement  for  more 
than  one  year  as  follows :  First,  depositions  of  civilian  witnesses  resid- 
ing outside  the  State,  Territory,  or  District  in  which  a  naval  court  is 
ordered  to  sit ;  second,  depositions  of  persons  in  the  naval  or  military 
service  stationed  or  residing  outside  the  State,  Territory,  or  District 
in  which  a  naval  court  is  ordered  to  sit,  or  who  are  under  orders  to 
go  outside  of  such  State,  Territory,  or  District;  third,  where  such 
naval  court  is  convened  on  board  a  vessel  of  the  United  States,  or  at  a 
naval  station  not  within  any  State,  Territory,  or  District  of  the  United 
States,  the  depositions  of  witnesses  may  be  taken  and  used  as  herein 
provided  whenever  such  witnesses  reside  or  are  stationed  at  such  a 
distance  from  the  place  where  said  naval  court  is  ordered  to  sit,  or  are 
about  to  go  to  such  a  distance  as,  in  the  judgment  of  the  convening 
authority,  would  render  it  impracticable  to  secure  their  personal  at- 
tendance.   (35  Stat.  622.) 

This  section  was  part  of  an  act  to  promote  the  administration  of  justice  in 
the  Navy,  cited  above. 

See  notes  to  section  1  of  this  act,  ante,  {  2987. 

§  3039.  (Act  Feb.  16,  1909,  c.  131,  §  13.)     Allowances  to  prisoners 
during  confinement,  and  on  discharge ;  restrictions. 
Persons  confined  in  prisons  in  pursuance  of  the  sentence  of  a 
naval  court-martial  shall,  during  such  confinement,  be  allowed  a 
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reasonable  sum,  not  to  exceed  three  dollars  per  month,  for  neces- 
sary prison  expenses,  and  shall  upon  discharge  be  furnished  with  suit- 
able civilian  clothing  and  paid  a  gratuity,  not  to  exceed  twenty-five  dol- 
lars :  Provided,  That  such  allowances  shall  be  made  in  amounts  to  be 
fixed  by,  and  in  the  discretion  of,  the  Secretary  of  the  Navy  and  only 
in  cases  where  the  prisoners  so  discharged  would  otherwise  be  unpro- 
vided with  suitable  clothing  or  without  funds  to  meet  their  immediate 
needs.    (35  Stat.  622.) 

This  section  was  part  of  an  act  to  promote  the  administration  of  justice 
in  the  Navy,  cited  above. 
See  notes  to  section  1  of  this  act,  ante,  §  2987. 

Subsequent  provisions  for  furnishing  transportation  and  clothing  to  dis- 
charged naval  prisoners,  made  by  Act  March  3,  1009,  c  255,  are  set  forth 
post,  §  3040. 

§  3040.  (Act  March  3,  1909,  c.  255.)  Transportation  and  clothing 
for  discharged  naval  prisoners. 
The  Secretary  of  the  Navy  is  hereafter  authorized  to  transport 
to  their  homes  or  places  of  enlistment,  as  he  may  designate,  all  dis- 
charged naval  prisoners;  the  expense  of  such  transportation  shall 
be  paid  out  of  any  money  that  may  be  to  the  credit  of  prisoners 
when  discharged;  where  there  is  no  such  money,  the  expense  shall 
be  paid  out  of  money  received  from  fines  and  forfeitures  imposed  by 
naval  courts-martial:  Provided  further,  That  the  Secretary  of  the 
Navy  is  hereby  authorized  to  furnish  naval  prisoners  upon  discharge 
suitable  civilian  clothing  in  case,  and  only  where,  said  discharged  pris- 
oners would  otherwise  be  unprovided  with  suitable  clothing  to  meet 
their  immediate  needs.    (35  Stat.  756.) 

These  were  provisos  annexed  to  the  appropriation  for  transportation  in  the 
naval  appropriation  act  for  the  fiscal  year  1910,  dted  above. 

Previous  provisions  for  allowances  of  money  to  prisoners  during  confinement 
and  on  discharge,  and  of  clothing  on  discharge,  were  made  by  Act  Feb.  16, 
1909,  c.  131,  1 18,  ante,  §  3039. 
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Title  XVI 

THE  MILITIA 


Chap. 

A.  Th«  National  Guard  and  tha  Unorganizad  Militia. 

B.  Naval  Militia  and  National  Naval  Voiuntoors. . . . 


Sac. 
.  3041 
.3078a 


CHAPTER  A 
The  National  Guard  and  the  Unorganized  Militia 


Sec. 

3041.  Composition  of  the  miUtia[;  divi- 

sion into  National  Guard,  the 
Naval  Militia,   and  the   Unor- 
ganized Militia]. 
3041a.  Applicable  to  land  forces  only. 

3042.  Construction     of     Militia     Act; 

words  "State  or  Territory"  to 
include  District  of  Columbia, 

3043.  Exemptions  from  militia  duty. 
8044.  Composition     of     the     National 

Guard. 

8044a.  Organization  of  National  Guard 
units. 

8044b.  Maintenance  of  other  troops  by 
the  states. 

8044c.  Existing  corps  of  Artillery, 
Cavalry,  or  Infantry. 

8044d.  Number  of  the  National  Guard. 

8044e.  Assignment  of  National  Guard 
to  brigades  and  divisions. 

8044f.  Chiefs  of  Staff  of  National 
Guard  divisions. 

8044g.  Location  of  units. 

8044h.  Enlistments  in  the  National 
Guard. 

80441.  Federal  enlistment  contract. 

8044J.  Signing  enlistment  contract  and 
taking  oath. 

3044k.  Discharge  of  enlisted  men  from 
the  National  Guard. 

30442.  Federal  oath  for  National  Guard 
oflScers. 

3044m.  Qualifications  for  National 
Guard  officers. 

3044n.  Examinations  to  determine 
qualifications  for  commissions. 

3044o.  Elimination  and  disposition  of 
officers. 

3044p.  The  National  Guard  Reserve. 

3044q.  Reserve  battalions  for  recruit 
training. 

3044r.  Leaves  of  absence  for  certain 
government  employes. 

80448.  Armament,  equipment,  and  uni- 
form of  the  National  Guard. 

3044t  Discipline  to  conform  to  that  of 
Regular  Army. 

30440.  Pay  for  National  Guard  Offi- 
cers. 

8044v.  Pay  for  enlisted  men;  restric- 
tions on  expenditure  of  appro- 
priations. 

8044w.  Necessary  rules  and  regula- 
tiona. 


Sec. 

8045.  Drafting  into  service;    appoint- 
ment of  officers;  pay,  etc 

3046.  Drafting    National    Guard,    etc., 

into  federal  service;   period  of 
service. 

3047.  Drafting  National  Guard,  etc.,  in- 

to federal  service;  combination 
of  organizations,  etc.;  filling 
vacancies  in  Regular  Army 
caused  by  appointment  of  offi- 
cers to  positions  in  drafted 
forces. 
8048.  Physical  examination. 

3049.  Courts-martial;   composition. 
3049a.  System  of  courts-martiaL 
3049b.  General  courts-martiaL 
3049c  Special  courts-martiaL 
3049d.  Summary  courts. 

3049e.  Sentences  to  confinement  in  lieu 

of  fines. 
3049f.  Approval   of  sentences  of  dis- 

missaL 
3049g.  Warrants  of  arrest;  processes; 

sentences. 

3050.  When  in  service  subject  to  laws 

governing  Regular  Army. 

3051.  Drafting    National    Guard,    etc., 

into    federal    service;     assign- 
ments to  commands. 

3052.  Time  of  commencement   of  pay; 

previous  expenditures. 

8052a.  Payment  of  men  enlisted  by 
state  authorities  to  date  of 
muster  in. 

8052b.  Appropriation  for  support  of 
families  of  members  of  Na- 
tional Guard  drafted  into 
service  of  the  United  States; 
suits  against  United  States; 
meaning  of  word  "family." 

8052c  Act  Aug.  29,  1916,  c  418,  §  1, 
amended. 

8053.  Adjutant-General  in  each   State, 

etc.;    duties,   and   returns   and 
reports   to   Secretary   of  War; 
report  to  Congress. 
8058a.  Adjutants    General    of    states, 
etc 

8054.  Appropriation,       apportionment, 

and  disbursement  of  funds  for 
the  National  Guard. 

8055.  Annual  estimates  required. 

8056.  Purchase  of  arms,  etc,  and  ac- 

countability therefor. 
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Sec 

3057.  Disposition  and  replacement  of 

damaged  property,  etc 

3058.  Sale  of  condemned  stores;  dispo- 

sition of  proceeds. 
3050.  Issue  of  arms,  etc.,  to  National 

Gnard. 
3050a.  Issue  of  new  type  of  arms  with- 
out charge  to  appropriations. 
3050b.  Issue  of  new  type  of  arms,  etc; 
return  of  obsolete  arms*  etc 

3060.  Is^e  of  new  type  of  small  arms, 

etc. 

3061.  Issue  of  automatic  pistols,  etc; 

exchange  of  ammunition  there- 
for;  receipt  and  accounting  for 
pistols,  etc.;   old  United  States 
revolvers,  etc.,  to  be  turned  in. 
3061a.  Supplying    and    exchanging    in- 
fantry    equipment;      requisi- 
tions;    equipment    permanent 
property  of  the  United  States; 
annual  accounting. 

3062.  Issue  of  field  artillery  material; 

accounting  therefor. 

3062a.  Horses  for  cavalry  and  field  ar- 
tillery of  National  Guard. 

3062b.  Use  of  funds  for  forage,  bed- 
ding, etc. 

3062c  Horses  purchased  for  National 
Guard  to  remain  property  of 
the  United  States;  limitation 
as  to  number  issued. 

3063.  Purchase  of  material,  equipment, 

etc.,  for  State  coast  artillery  or- 
ganizations; withdrawal  in  time 
of  war. 

3064.  Inspections     of     the     National 

Guard. 
3064a.  Property  and  disbursing  officers. 
3064b.  Noncompliance  with  federal  act 

3065.  Officers  of  organized  militia  not 

required  to  give  bonds  for  funds 
for  purchase  of  travel  rations. 

3066.  Encampments  and  maneuvers. 
3066a.  Encampments    and    maneuvers; 

command  when  participating 
with  United  States. 

8066b.  Instruction  camps  for  officers 
and  enlisted  men  of  National 
Guard. 

8066c  Beduced  rates  by  common  car- 
riers permitted. 


Sec. 

3067.  Encampments  and  maneuvers; 
pay. 

8068.  National  Guard  officers  and  men 
at  service  schools,  etc 

8060.  Purchase  of  stores,  supplies,  etc 

8070.  Sale  of  magazine  rifles  for  use  of 
rifle  clubs. 

8070a.  Issue  of  magazine  rifles,  etc., 
for  target  practice  to  rifle 
clubs  and  military  schools; 
regulations  for  care  and  re- 
turn. 

3070b.  Rifle  ranges. 

3070c  Director  of  Civilian  Marksman- 
ship. 

3071.  Sale    of    ammonition,    ordnance 

stores,  and  equipments  for  use 
of  rifle  clubs. 
3071a.  Issue    of   materials   for   target 

practice  to  rifle  clubs. 
3071b.  Training  camps;  arms,  stores, 
etc,  for;  training  and  in- 
struction; officers  and  enlist- 
ed men  of  Regular  Army  for 
duty  at. 

3072.  Training  of  the  National  Guard. 

3073.  Detail  of  officers  of  Army  to  at- 

tend   encampments   of   militia; 

reports. 
8073a.  Use  of  Regular  Army  personnel 
[for  encampments  and  maneu- 
vers]. 

8074.  Detail  of  officers  of  Regular  Ar- 

my to  duty  with  the  National 
Guard. 
8074a.  Sergeants  for  duty  with  the  Na- 
tional Guard. 
8074b.  Militia  Bureau  of  the  War  De- 
partment 

8075.  Ammunition    for    instruction    in 

firing  and  target  practice. 

8076.  Pension   for  disabilities   incurred 

or  in  case  of  death  in  service  of 
the  United  States. 
8076a.  Pensions  of  members  of  Nation- 
al Guard  drafted  into  service 
in  time  of  war. 
8076b.  Drafting  National   Guard,   etc, 
into  federal  service;  pensions. 

3077.  Filling  of  vacancies  when  draft- 

ed into  federal  service* 

3078.  (Superseded.) 


(R.  S.  §§  1625-1660.    Repealed.) 

These  sections,  comprising  the  whole  of  this  Title  of  the  Revised  Statutes 
except  section  1661,  which  made  a  permanent  annual  appropriation  for  arms 
and  equipments  for  the  militia,  were  repealed  by  Act  Jan.  21,  1903,  c  196, 
§  25,  32  Stat  780. 

This  Title  of  the  Revised  Statutes  included  sections  1625-1661,  which  pro- 
vided for  the  composition,  organization,  equipment,  regulation,  and  service  of 
the  militia.  Provisions  of  the  same  nature  were  made  by  the  Militia  Act,  also 
known  as  the  Dick  Act,  of  Jan.  21,  1903,  c  196,  32  Stat.  775,  section  25  of 
which  repealed  all  these  sections  of  the  Revised  Statutes,  except  section  1661, 
which   made   a   permanent   annual    appropriation   for   arms   and    equipment. 

The  provisions  of  said  Militia  Act  of  19C^,  as  amended  by  the  Militia  Act  of 
May  27,  1908,  c  204,  35  Stat.  399,  relating  to  the  organized  mUitia,  were 
probably  superseded  by  corresponding  provisions,  set  forth  in  this  title,  of  the 
National  Defense  Act  of  June  3,  1916,  c.  134,  although  such  provisions  of  the 
later  act  generally  apply  only  to  the  National  Guard,  of  which  an  existing 
corps  of  the  kind  mentioned  in  §  63  of  the  later  act,  post,  (  3044c,  may,  but 
not  necessarily  must,  become  a  part 

The  provisions  of  the  National  Defense  Act  of  June  8,  1916,  c  134,  relating 
to  the  National  Guard  and  Unorganized  Militia,  are  set  forth  post,  {{  3041, 
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3041a,  3043-^045,  3048,  3049a,  3050,  3053a,  3054,  3055,  3057-^50b,  3062a, 
3002b,  3064r-3064b,  3066-3066b,  3067-3069,  3070a,  3070b,  3072,  3073a-3074b, 
3077. 

As  to  other  provisions  of  this  act,  and  the  sections  of  this  compilation  where 
each  section  of  said  act  is  set  forth,  see  note  to  §  1715a,  ante. 

§  3041.  (Act  June  3,  1916,  c.  134,  §  57.)     Composition  of  the  mi- 
litia [;    division  into  National  Guard,  the  Naval  Militia,  and 
the  Unorganized  Militia]. 
The  militia  of  the  United  States  shall  consist  of  all  able-bodied 
male  citizens  of  the  United  States  and  all  other  able-bodied  males 
who  have  or  shall  have  declared  their  intention  to  become  citizens 
of  the  United  States,  who  shall  be  more  than  eighteen  years  of 
age  and,  except  as  hereinafter  provided,  not  more  than  forty-five 
years  of  age,  and  said  militia  shall  be  divided  into  three  classes,  the 
National  Guard,  the  Naval  Militia,  and  the  Unorganized  Militia. 
(39  Stat.) 

This  section  and  the  section  next  following  were  §§  57,  117  of  the  National 
Defense  Act,  cited  above.  They  probably  supersede  Act  Jan.  21,  1903,  c 
190,  §  1,  32  Stat.  775,  amended  Act  May  27,  1908,  c.  204,  {  1,  35  Stat.  399, 
which  was  as  follows:  **The  militia  shall  consist  of  every  able-bodied  male 
citizen  of  the  respective  States  and  Territories  and  the  District  of  Columbia, 
and  every  able-bodied  male  of  foreign  birth  who  has  declared  his  intention  to 
become  a  citizen,  who  is  more  than  eighteen  and  less  than  forty-five  years 
of  age,  and  shall  be  divided  into  two  classes:  The  organized  militia,  to  be 
known  as  the  National  Guard  of  the  State,  Territory,  or  District  of  Columbia, 
or  by  such  other  designations  as  may  be  given  them  by  the  laws  of  the  re- 
spective States  or  Territories;  the  remainder  to  be  known  as  the  Reserve 
Militia:  Provided,  That  the  provisions  of  this  Act  and  of  section  sixteen  hun- 
dred and  sixty-one,  Revised  Statutes,  as  amended,  shall  apply  only  to  the 
militia  organized  as  a  land  force.*' 

The  persons  liable  to  military  duty  were  defined  by  Act  April  22,  1898,  c. 
187,  §  1,  ante,  §  1714. 

OflBcers  and  enlisted  men  of  the  National  Guard,  who  are  Government  em- 
ployes and  who  respond  to  the  call  of  the  President  for  service,  are,  at  the 
expiration  of  the  military  service  to  which  they  are  called,  to  be  restored  to 
the  posidons  occupied  by  them  at  the  time  of  the  call,  by  a  provision  of  Act 
Aug.  29,  1916,  c.  418,  §  1,  post,  §  3215a. 

Provisions  as  to  Naval  Militia  are  set  forth,  post,  |  3078a. 

Notes  of  Deoisiona 

See  notes  under  |  8043,  post  count  of  bodily  infirmity,  upon  the  cer- 

Aga  limits.— It  is  competent  for  the  tificate   of  a  physician  who   is   not  a 

state    legislature    to    exempt    persons  surgeon   or   a. surgeons   mate    of   the 

from   enrollment,   designating   them  by  regiment,   and   does   not   reside   within 

their  age-for  example,  persons  under  Jhe  ^o^^ds  of  the  regiment.     Cobb  v. 

21  or  over  30  years  of  age.     Opinion  I^^cas  (1833)  32  Mass.  (15  Pick.)  1. 

of  the  Justices   (1838)    39  Mass.    (22  Cited    without     definite     appiicatlon, 

Pick.)  671.  Houston  v.  Moore  (1820)   5  Wheat.  1, 

Allens.-An  alien  is  not  liable  to  mi-      ]%^.\  ^t  ^cl    ^'o '  K%'9  Vfi^T^ft 
litia  duty.    Slade  v.  Minor  (0.  C.  Igl7)      ^l^f^J^  ^T    fh    fil  V    R«idtin  v 

V0r\     Hah    No    12ft«?7  '-'•    ^-   ^^'    ^   ^   *'"•   ^^^^     Baldwin  V. 

Fed.  oas.  NO.  iJ,yd7.  Franks  (1887)  7  Sup.  Ot  656,  661,  120 

Bodily    Infirmity.— A   captain   has   no  U.  S.  678,  30  L.  Ed.  766;   In  re  Bums 

authority  to  exempt  a  private  from  the  (0.  O.  1898)  87  Fed.  796,  798. 
performance    of   military   duty   on    ac- 

§  3041a.  (Act  June  3,  1916,  c.  134,  §   117.)     Applicable  to  land 
forces  only. 
The  provisions  of  this  Act  in  respect  to  the  militia  shall  be  ap- 
plicable only  to  militia  organized  as  a  land  force  and  not  to  the 
Naval  Militia,  which  shall  consist  of  such  part  of  the  militia  as 
may  be  prescribed  by  the  President  for  each  State,  Territory,  or 
District:    Provided,  That  each  State,  Territory,  or  District  main- 
taining a  Naval  Militia  as  herein  prescribed  may  be  credited  to  the 
extent  of  the  number  thereof  in  the  quota  that  would  otherwise  be 
required  by  section  sixty-two  of  this  Act.     (39  Stat.) 
Section  62  of  this  act  is  set  forth  post,  §  3044d« 
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§  3042.  (Act  Feb.  18,  1909,  c.  146.)  Construction  of  Militia  Act; 
words  "State  or  Territory"  to  include  District  of  Columbia. 
Whenever  the  words  "State  or  Territory"  are  used  in  the  "Act 
to  promote  the  efficiency  of  the  militia,  and  for  other  purposes,"  ap- 
proved January  twenty-first,  nineteen  hundred  and  three,  as  amend- 
ed, they  shall  be  held  to  apply  to  and  include  the  District  of  Columbia. 
(35  Stat.  636.) 

This  was  a  provision  of  "An  act  for  the  organization  of  the  militia  in  the 
District  of  Columbia,"  cited  above,  which  made  numerous  amendments  of  the 
previous  act  on  that  subject,  Act  March  1,  1889,  c.  328,  26  SUt.  772,  the 
last  of  which  struck  out  section  58  of  that  act  and  inserted  in  lieu  thereof 
several  sections,  among  them  this  provision,  numbered  as  section  74  of  that 
act. 

§  3043.  (Act  June  3,  1916,  c.  134,  §  59.)     Exemptions  from  militia 
duty. 

The  Vice  President  of  the  United  States ;  the  officers-,  judicial  and 
executive,  of  the  Government  of  the  United  States  and  of  the  sev- 
eral States  and  Territories ;  persons  in  the  military  or  naval  service 
of  the  United  States;  customhouse  clerks;  persons  employed  by 
the  United  States  in  the  transmission  of  the  mail;  artificers  and 
workmen  employed  in  the  armories,  arsenal^,  and  navy  yards  of 
the  United  States;  pilots;  mariners  actually  employed  in  the  sea 
service  of  any  citizen  or  merchant  within  the  United  States,  shall 
be  exempt  from  militia  duty  without  regard  to  age,  and  all  persons 
who  because  of  religious  belief  shall  claim  exemption  from  military 
service,  if  the  conscientious  holding  of  such  belief  by  such  person 
shall  be  established  under  such  regulations  as  the  President  shall 
prescribe,  shall  be  exempted  from  militia  service  in  a  combatant 
capacity;  but  no  person  so  exempted  shall  be  exempt  from  militia 
service  in  any  capacity  that  the  President  shall  declare  to  be  non- 
combatant.    (39  Stat.) 

This  section  was  §  59  of  the  National  Defense  Act,  dted  above. 
It  superseded  provisions  as  to  exemptions  in  the  Militia  Act  of  Jan.  21,  1903, 
c  196,  §  2,  32  Stat  775.  The  principal  changes  made  by  the  1916  Act  were 
to  omit  the  exemption  in  the  1903  Act  of  **all  persons  who  are  exempted  by  the 
laws  of  the  respective  States  or  Territories,"  and  to  add  in  the  1916  Act  the 
clause,  '*but  no  person  so  exempted  shall  be  exempt  from  militia  service  in 
any  capacity  that  the  President  shall  declare  to  be  noncombatant" 

Notes  of  Deeldons 

In    general.— The    provision    of    St.  not  be  notified  to  appear  at  the  several 

Mass.  1809,  c.  108,  §  1,  extends  as  well  trainings  during  the  year.    Hamilton  v. 

to  those  who  had  become  absolutely  ex-  Shepherd    (1825)    20  Mass.    (3   Pick.) 

empted  from   military  duty  under  pre-  226. 

existing  laws,  by  having  held  commis-  The  legislature  may  exempt  persons 

sions  for  a  less  term  than  five  years,  by    designating    them    by    their    age. 

as   to   those   who   had   not  become  so  Opinion  of  the  Justices   (Mass.  1838) 

exempted,  and  revokes  such  former  ex-  22  Pick.  571. 
emptions,  granting    them   anew,   under 

the    condition     prescribed.      Common-  Persons  exemptw-^Tustice  of  the  peace 

wealth  V.  Bird  (1815)  12  Mass.  443.  in  the  District  of  Columbia.     Wise  v. 

Exemption  as  mariner  is  to  be  deter-  Withers  (1806)  3  Cranch,  331,  335,  2 

mined  by  the  occupation  of  the  person  L.  Ed-  457,  reversing  (C.  O.  1805)  Fed. 

claiming  to  be  a  mariner,  and  not  by  Cas.  No.  17,913. 

the  character  of  the  vessel.    Common-  Sailmaker   in    the    government   navy 

wealth   V.   Newcomb   (1817)    14  Mass.  yard,   appointed  by   a  warrant   of  the 

394.  secretary  of  the  navy.    Sanford  v.  Boyd 

The  exemption  of  an  engineman  may  (C.  C.  1813)  Fed.  Cas.  No.  12,311. 

be  temporary  or  permanent,  at  the  op-  Clerks   employed  in   the   several  de- 

tion    of    the    person    undertaking    that  partments   of   government      Ex   parte 

duty.    So  long  as  he  shall  continue  at-  Smith  (C.  C.  1826)  Fed.  Cas.  No.  12,- 

tached  to  an  engine,  and  shall  produce  967. 

annually    a   certificate    thereof   to    the  Persons  employed  in  the  fishing  busi- 

captain   of  the   company,  he  is   to  be  ness  in  vessels  of  20  tons  burden  and 

exempt  from  militia  duty,  or,  if  he  do  upwards,  duly  licensed  to  carry  on  the 

not  so  produce  It,  he  vdll  be  excused;  cod  fishery,  they  having  entered  into  an 

the  difference  being  only  that  upon  the  agreement,  conformably  to  the  law  of 

production   of  the  certificate^  he  need  the  United  States  passed  Jane  19, 1813, 
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are  considered  as  mariners.    Common-  not   a    mariner   employed   in    the    sea 

wealth  V.  Douglas  (1820)  17  Mass.  49;  service.      Commonwealth   v,    Newcomb 

Bayley  v.  Merritt  (1824)  19  Mass.   (2  (1817)  14  Mass.  394. 

Pick.)  597.  Where  a  vacancy  in  the  office  of  cap- 
Quakers.     Lees  V.  Childs   (1821)   17  tain  was  filled   by   the    election   of   a 

Mass.  351.  private,   none   but   the   lieutenant   was 

AIIA..O     C31  A         Ti#'         /n    i^   foi^x  superseded  within  the  meanmg  of  the 

F^    Sir  No   12  9^         ^^'  ^'  ^^^^      »^*"^^'   ^^  the  ensign,  having  resign- 
jjea.  i^as.  jno.  i^\)6(,  ^  ^^  j^^^^  discharged,  was  held  not 

Persons  not  exempt.— Appointment  to  entitled  to  exemption.     Ex  parte  Hall 

office  in  the  army,  acceptance,  and  re-  (1822)  18  Mass.  (1  Pick.)  261. 

ceiving  pay,  without  leaving  home  on  First   officer   and   pilot   on    board    a 

public  business  or  obeying  any  military  steamer   plying   daily   between   Boston 

orders.     Commonwealth  v.  Smith  (1816)  and  Hingham,  two  ports  about  12  miles 

13  Mass.  316.  distant    from    each    other,    and    whose 

A  master  of  a  vessel,  although  of  up-  duty  it  was  to  take   the  mail   to  and 

wards  of  20  tons  burden,  and  duly  en-  from  the  steamer  and  the  post  office, 

rolled  and  licensed,  while  employed  in  held    not    exempt    as    a    mariner,    a 

transporting  stones  from  one  part  of  ferryman,  or  by  reason  of  his  so  taking 

the  district  to  another  merely,  and  not  the  mail.     Cousins  v.   Cowing   (1839) 

going  beyond  the  reach  of  common-law  40  Mass.  (23  Pick.)  208. 
jurisdiction  to  pursue  that  business,  is 

§  3044.  (Act  June  3,  1916,  c.  134,  §  58.)  Composition  of  the  Na- 
tional Guard. 
The  National  Guard  shall  consist  of  the  regularly  enlisted  militia 
between  the  ages  of  eighteen  and  forty-five  years  organized,  armed, 
and  equipped  as  hereinafter  provided,  and  of  commissioned  officers 
between  the  ages  of  twenty-one  and  sixty-four  years.    (39  Stat.) 

This  was  §  58  of  the  National  Defense  Act,  cited  above. 

For  corresponding  provision  as  to  Naval  Militia,  see  §  3078  ^),  post. 

This  section,  with  other  following  sections  of  said  act,  principally  §§  60,  63, 
68,  82,  91,  set  forth  post,  §§  3044a,  3044c,  3044g,  3044s,  3044t,  superseded 
8  3  of  Act  Jan.  21,  1903,  c.  196,  32  Stat.  775,  as  amended.  Act  May  27,  1808, 
c.  204,  35  Stat.  399,  which  was  as  follows:  *The  regularly  enlisted,  organized, 
and  uniformed  active  militia  in  the  several  States  and  Territories  and  the 
District  of  Columbia  who  have  heretofore  participated  or  shall  hereafter 
participate  in  the  apportionment  of  the  annual  appropriation  provided  by  see- 
tion  sixteen  hundred  and  sixty -one  of  the  Revised  Statutes  of  the  United 
States,  as  amended,  whether  known  and  designated  as  National  Guard,  militia, 
or  otherwise,  shall  constitute  the  organized  militia.  On  and  after  January 
twenty-first,  nineteen  hundred  and  ten,  the  organization,  armament,  and  disci- 
pline of  the  organized  militia  in  the  several  States  and  Territories  and  the 
District  of  Columbia  shall  be  the  same  as  that  which  is  now  or  may  here- 
after be  prescribed  for  the  Regular  Army  of  the  United  States,  subject  in 
time  of  peace  to  such  general  exceptions  as  may  be  authorized  by  the  Secre- 
tary of  War:  Provided,  That  in  peace  and  war  each  organized  division  of 
militia  may  have  one  inspector  of  small-arms  practice  with  the  rank  of  Ueu- 
tenant-colonel ;  each  organized  brigade  of  militia  one  inspector  of  small- 
arms  practice  with  the  rank  of  major;  each  regiment  of  infantry  or  cavalry 
of  organized  militia  one  assistant  inspector  of  small-arms  practice  with 
the  rank  of  captain,  and  each  separate  or  unassigned  battalion  of  infantry 
or  engineers  or  squadron  of  cavalry  of  organized  militia  one  assistant  in- 
spector of  small-arms  practice  with  the  rank  of  first  lieutenant:  Provided 
also,  That  the  President  of  the  United  States  in  time  of  peace  may,  by  order, 
fix  the  minimum  number  of  enlisted  men  in  each  company,  troop,  battery, 
signal  corps,  engineer  corps,  and  hospital  corps:  And  provided  further.  That 
any  corps  of  artillery,  cavalry,  and  infantry  existing  in  any  of  the  States  at 
the  passage  of  the  Act  of  May  eighth,  seventeen  hundred  and  ninety-two, 
which,  by  the  laws,  customs,  or  usages  of  the  said  States,  have  been  in  con- 
tinuous existence  since  the  passage  of  said  Act,  under  its  provisions  and  under 
the  provisions  of  section  two  hundred  and  thirty-two  and  sections  sixteen  hun- 
dred and  twenty-five  to  sixteen  hundred  and  sixty,  both  inclusive,  of  title  six- 
teen of  the  Revised  Statutes  of  the  United  States,  relating  to  the  militia,  shall 
be  allowed  to  retain  their  accustomed  privileges,  subject,  nevertheless,  to 
all  other  duties  required  by  law,  in  like  manner  as  the  other  militia." 

Notes  of  Decisions 

Organizatioii.*/rhe    terms    ''national  ganized  under  the  laws  of  the  states  or 

guard"  or  "organized  militia,"  as  used  territories,  whether   intended  for  land 

in  Act  March  2,  1907  (34  Stat  1175),  or  naval  service,  and  are  not  restricted 

embrace  the  whole  of  the  militia  or-  to  such  portions  thereof  as  are  intended 
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for  land  service  only.     (1007)  26  Op. 
Atty.  Gen.  303. 

An  enlisted  man  of  the  Ohio  national 
guard  la  a  soldier  of  the  ''organized 
militia"  of  the  United  States,  as  de- 
fined by  this  section,  and  as  such  liable 
to  be  tried  and  punished  by  court-mar- 
tial, as  the  code  of  regulations  of  the 
Ohio  national  guard  and  the  articles  of 
war  of  the  United  States  as  adopted 
in  the  code  provides.  McGorray  v. 
Murphy  (1909)  88  N.  B.  881,  80  Ohio 
St.  413. 

Powers  of  tho  states.— The  Military 
Code  (Act  HI.  May  28,  1879),  which 
provides  for  the  organization  of  the 
state  militia,  does  not  violate  any  pro- 
vision of  the  state  or  federal  Constitu- 
tion, and  is  not  repugnant  to  any  act 
of  Congress  as  to  the  relative  powers 
and  authority  of  Congress  and  the 
states  over  the  militia.  Dunne  v.  Peo- 
ple (1879)  94  HL  120,  34  Am.  Rep.  213. 

By  virtue  of  Act  1792,  c.  33,  and  Act 
1809,  c  108,  the  governor  and  council 
have  power  to  organize  and  arrange  the 
militia  of  the  commonwealth,  and  to 
make  the  necessary  alterations  therein. 
Commonwealth  v,  Thaxter  (1814)  11 
Mass.  386;  Same  v.  Allen  (1820)  16 
Mass.  523. 

Under  R.  S.  {  1630,  which  provides 
that  ''the  militia  of  each  state  shall  be 
arranged  into  divisions,  brigades,  regi- 
ments, battalions,  and  companies,  as  the 
legislature  of  the  state  may  direct,"  a 
state  legislature  had  power  to  provide 
for  the  disbanding  of  organized  militia 
companies.  People  v.  Hill  (1891)  126 
N.  Y.  497,  27  N.  E.  789. 

The  provision  of  the  Military  Code 
that  the  commander  in  chief  shall  have 
power  to  disband  companies  of  the  na- 
tional guard  whenever,  in  his  judgment, 
the  efficacy  of  the  state  force  will  be 
thereby  increased,  is  not  in  conflict  with 
Const  art  1,  (  8,  empowering  congress 
to  call  forth  the  militia,  and  provide  for 
their  government  while  in  the  service 


of  the  United  States.  People  v.  Hill 
(Sup.  1891)  13  N.  Y.  Snpp.  186,  judg- 
ment affirmed  (1801)  126  N.  Y.  497, 
27  N.  E.  789. 

Officers.— The  office  of  colonel  of 
volunteers  in  the  military  service  of  the 
United  States,  as  now  organized,  is  not 
an  office  in  the  militia.  Kerr  t.  Jonea 
(1862)  19  Ind.  351. 

Consolidation.— The  governor  of  the 
state,  as  commander  in  chief  of  the 
military  forces  of  the  state,  has  power 
to  consolidate  companies  and  regiments. 
People  V.  Ewen  (N.  Y.  1859)  17  How. 
Prac  376. 

Disbanding.— By  act  of  congress,  one 
troop  of  cavalry  is  limited  to  each  regi- 
ment, and,  in  raising  it,  a  beat  company 
must  not  be  reduced  to  less  than  40  men. 
If  this  law  is  violated  the  brigadier,  un- 
der the  order  of  the  commander  in  chief, 
may  remedy  the  evil  by  disbanding,  or 
reducing,  as  the  case  may  require. 
State  V.  Hopkins  (S.  C.  1837)  Dud.  lOL 

Regulations  and  discipline.— Under 
McClam's  Code,  Iowa,  §  1572,  providing 
that  the  discipline  of  the  state  national 
guard  shall  conform  to  the  regulations 
for  the  government  of  the  army  of  the 
United  States,  except  as  otherwise  pro- 
vided; and  section  1585,  providing  that 
every  soldier  absent  without  leave  from 
encampment  shall  be  fined  two  dollars 
for  each  day  of  absence,  suit  for  the 
collection  of  the  fines  to  be  brought  in 
the  name  of  the  state  for  the  use  of  his 
company— the  fine  is  not  to  be  imposed 
by  a  mUitia  officer,  but  by  the  court  be- 
fore which  the  action  is  brought;  and 
the  soldier  may  prove  before  the  court 
that  he  had  a  sufficient  excuse  for  not 
attending  encampment  State  ▼.  Ryan 
(1897)  69  N.  W.  1123, 101  Iowa,  18. 

Cited  without  definite  applloatlon, 
Houston  V.  Moore  (1820)  5  Wheat  1, 
11.  5  li.  Ed.  19;  In  re  Owings  (D.  C. 
1905)  140  Fed.  739;  In  re  Cohn  (D.  O. 
1909)  171  Fed.  568. 


§  3044a.  (Act  June  3,  1916,  c.  134,  §  60.)  Organization  of  Na- 
tional Guard  units. 
Except  as  otherwise  specifically  provided  herein,  the  organization 
of  the  National  Guard,  including  the  composition  of  all  units  there- 
of, shall  be  the  same  as  that  which  is  or  may  hereafter  be  prescribed 
for  the  Regular  Army,  subject  in  time  of  peace  to  such  general  ex- 
ceptions as  may  be  authorized  by  the  Secretary  of  War.  And  the 
President  may  prescribe  the  particular  unit  or  units,  as  to  branch 
or  arm  of  service,  to  be  maintained  in  each  State,  Territory,  or  the 
District  of  Columbia  in  order  to  secure  a  force  which,  when  com- 
bined, shall  form  complete  higher  tactical  units.    (39  Stat.) 

This  section  and  the  following  sections,  3044b-3044w,  were  part  of  the  Na- 
tional Defense  Act,  dted  above. 
For  corresponding  provision  as  to  Naval  Militia,  see  §  9078a  (4),  post 

§  3044b.  (Act  June  3,  1916,  c  134,  §  61.)     Maintenance  of  other 
troops  by  the  states. 
No  State  shall  maintain  troops  in  time  of  peace  other  than  as  au- 
thorized in  accordance  with  the  organization  prescribed  under  this 
Act:    Provided,  That  nothing  contained  in  this  Act  shall  be  con- 
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strued  as  limiting  the  rights  of  the  States  and  Territories  in  the  use 
of  the  National  Guard  within  their  respective  borders  in  time  of 
peace :  Provided  further,  That  nothing  contained  in  this  Act  shall 
prevent  the  organization  and  maintenance  of  State  police  or  con- 
stabulary.   (39  Stat.) 

§  3044c.  (Act  June  3,  1916,  c.  134,  §  63.)  Existing  corps  of  Ar- 
tillery, Cavalry,  or  Infantry. 
Any  corps  of  Artillery,  Cavalry,  or  Infantry  existing  in  any  of 
the  States  on  the  passage  of  the  Act  of  May  eighth,  seventeen 
hundred  and  ninety-two,  which  by  the  laws,  customs,  or  usages  of 
said  States  has  been  in  continuous  existence  since  the  passage  of 
said  Act,  under  its  provisions  and  under  the  provisions  of  section 
two  hundred  and  thirty-two  and  sections  sixteen  hundred  and  twen- 
ty-five to  sixteen  hundred  and  sixty,  both  inclusive,  of  title  sixteen 
of  the  Revised  Statutes  of  eighteen  hundred  and  seventy-three,  and 
the  Act  of  January  twenty-first,  nineteen  hundred  and  three,  re- 
lating to  the  militia,  shall  be  allowed  to  retain  its  ancient  privileges, 
subject,  nevertheless,  to  all  duties  required  by  law  of  militia:  Pro- 
vided, That  said  organizations  may  be  a  part  of  the  National  Guard 
and  entitled  to  all  the  privileges  of  this  Act,  and  shall  conform  in 
all  respects  to  the  organization,  discipline,  and  training  of  the  Na- 
tional Guard  in  time  of  war :  Provided  further,  That  for  purposes 
of  training  and  when  on  active  duty  in  the  service  of  the  United 
States  they  may  be  assigned  to  higher  units,  as  the  President  may 
direct,  and  shall  be  subject  to  the  orders  of  officers  under  whom 
they  shall  be  serving.    (39  Stat.) 

R.  S.  §  232,  mentioned  in  this  section,  was  repealed  by  section  25  of  the 
Militia  Act  of  Jan.  21,  1903,  c.  196,  32  SUt.  775,  section  12  of  which  contained 
more  comprehensiye  provisions  of  the  same  nature. 

Act  May  8,  1792,  c.  33,  also  mentioned  in  this  section,  was  incorporated  in 
various  sections  of  this  Title  of  the  Revised  Statutes,  which  were  also  re- 
pealed by  said  section  25. 

§  3044d.  (Act  June  3,  1916,  c.  134,  §  62.)  Number  of  the  National 
Guard. 
The  number  of  enlisted  men  of  the  National  Guard  to  be  organ- 
ized under  this  Act  within  one  year  from  its  passage  shall  be  for 
each  State  in  the  proportion  of  two  hundred  such  men  for  each  Sen- 
ator and  Representative  in  Congress  from  such  State,  and  a  number 
to  be  determined  by  the  President  for  each  Territory  and  the  Dis- 
trict of  Columbia,  and  shall  be  increased  each  year  thereafter  in 
the  proportion  of  not  less  than  fifty  per  centum  until  a  total  peace 
strength  of  not  less  than  eight  hundred  enlisted  men  for  each  Sen- 
ator and  Representative  in  Congress  shall  have  been  reached :  Pro- 
vided, That  in  States  which  have  but  one  Representative  in  Con- 
gress such  increase  shall  be  at  the  discretion  of  the  President:  Pro- 
vided further,  That  this  shall  not  be  construed  to  prevent  any  State, 
Territory,  or  the  District  of  Columbia  from  organizing  the  full  num- 
ber of  troops  required  under  this  section  in  less  time  than  is  specified 
in  this  section,  or  from  maintaining  existing  organizations  if  they 
shall  conform  to  such  rules  and  regulations  regarding  organization, 
strength,  and  armament  as  the  President  may  prescribe :  And  pro- 
vided further,  That  nothing  in  this  Act  shall  be  construed  to  pre- 
vent any  State  with  but  one  Representative  in  Congress  from  or- 
ganizing one  or  more  regiments  of  troops,  with  such  auxiliary 
troops  as  the  President  may  prescribe;  such  organizations  and 
members  of  such  organizations  to  receive  all  the  benefits  accruing 
under  this  Act  under  the  conditions  set  forth  herein:  Provided 
further.  That  the  word  Territory  as  used  in  this  Act  and  in  all  laws 
relating  to  the  land  militia  and  National  Guard  shall  include  and 
apply  to  Hawaii,  Alaska,  Porto  Rico,  and  the  Canal  Zone,  and  the 
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militia  of  the  Canal  Zone  shall  be  organized  under  such  rules  and 
regulations,  not  in  conflict  with  the  provisions  of  this  Act,  as  the 
President  may  prescribe.    (39  Stat.) 

As  to  credit  for  number  of  Naval  Militia  under  this  section,  see  §  117  of  this 
act,  ante,  §  3041a. 

§  3044e.  (Act  June  3,  1916,  c.  134,  §  64.)  Assignment  of  National 
Guard  to  brigades  and  divisions. 
For  the  purpose  of  maintaining  appropriate  organization  and  to 
assist  in  instruction  and  training,  the  President  may  assign  the 
National  Guard  of  the  several  States  and  Territories  and  the  Dis- 
trict of  Columbia  to  divisions,  brigades,  and  other  tactical  units, 
and  may  detail  officers  either  from  the  National  Guard  or  the  Reg- 
ular Army  to  command  such  units:  Provided,  There  where  com- 
plete units  are  organized  within  a  State,  Territory,  or  the  Dis- 
trict of  Columbia  the  commanding  officers  thereof  shall  not  be 
displaced  under  the  provisions  of  this  section.    (39  Stat.) 

§  3044f.  (Act  June  3,  1916,  c.  134,  §  65.)  Chiefs  of  SteflF  of  Na- 
tional Guard  divisions. 
The  President  may  detail  one  officer  of  the  Regular  Army  as 
chief  of  staff  and  one  officer  of  the  Regular  Army  or  the  National 
Guard  as  assistant  to  the  chief  of  staff  of  any  division  of  the  Na- 
tional Guard  in  the  service  of  the  United  States  as  a  National  Guard 
organization:  Provided,  That  in  order  to  insure  the  prompt  mo- 
bilization of  the  National  Guard  in  time  of  war  or  other  emergency, 
the  President  may,  in  time  of  peace,  detail  an  officer  of  the  Regu- 
lar Army  to  perform  the  duties  of  chief  of  staff  for  each  fully  or- 
ganized tactical  division  of  the  National  Guard.    (39  Stat.) 

§  3044g.  (Act  June  3,  1916,  c.  134,  §  68.)     Location  of  units. 

The  States  and  Territories  shall  have  the  right  to  determine  and 
fix  the  location  of  the  units  and  headquarters  of  the  National 
Guard  within  their  respective  borders :  Provided,  That  no  organi- 
zation of  the  National  Guard,  members  of  which  shall  be  entitled 
to  and  shall  have  received  compensation  under  the  provisions  of 
this  Act,  shall  be  disbanded  without  the  consent  of  the  President, 
nor,  without  such  consent,  shall  the  commissioned  or  enlisted 
strength  of  any  such  organization  be  reduced  below  the  minimum 
that  shall  be  prescribed  therefor  by  the  President.    (39  Stat.) 

For  corresponding  provision  as  to  Naval  Militia,  see  |  S078a  (55),  post. 

§  3044h.  (Act  June  3,  1916,  c.  134,  §  69.)  Enlistments  in  the  Na- 
tional  Guard. 
Hereafter  the  period  of  enlistment  in  the  National  Guard  shall 
be  for  six  years,  the  first  three  years  of  which  shall  be  in  an  active 
organization  and  the  remaining  three  years  in  the  National  Guard 
Reserve,  hereinafter  provided  for,  and  the  qualifications  for  en- 
listment shall  be  the  same  as  those  prescribed  for  admission  to  the 
Regular  Army:  Provided,  That  in  the  National  Guard  the  priv- 
ilege of  continuing  in  active  service  during  the  whole  of  an  enlist- 
ment period  and  of  reenlisting  in  said  service  shall  not  be  denied 
by  reason  of  anything  contained  in  this  Act.    (39  Stat.) 

For  corresponding  provision  as  to  Naval  Militia,  see  §  9078a  (3),  post. 

§  3044i.  (Act  June  3,  1916,  c.  134,  §  70.)  Federal  enlistment  con- 
tract. 
Enlisted  men  in  the  National  Guard  of  the  several  States,  Ter- 
ritories, and  the  District  of  Columbia  now  serving  under  enlistment 
contracts  which  contain  an  obligation  to  defend  the  Constitution 
of  the  United  States  and  to  obey  the  orders  of  the  President  of 
the  United  States  shall  be  recognized  as  members  of  the  Nation- 
al Guard  under  the  provisions  of  this  Act  for  the  unexpired  por- 
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tion  of  their  present  enlistment  contracts.  When  any  such  enlist- 
ment contract  does  not  contain  such  obligation,  the  enlisted  man  shall 
not  be  recognized  as  a  member  of  the  National  Guard  until  he  shall 
have  signed  an  enlistment  contract  and  taken  and  subscribed  to  the 
following  oath  of  enlistment,  upon  signing  which  credit  shall  be  given 
for  the  period  already  served  under  the  old  enlistment  contract:  "I 
do  hereby  acknowledge  to  have  voluntarily  enlisted  this  —  day  of 

,  19 — ,  as  a  soldier  in  the  National  Guard  of  the  United  States 

and  of  the  State  of ,  for  the  period  of  three  years  in  service 

and  three  years  in  the  reserve,  under  the  conditions  prescribed  by 
law,  unless  sooner  discharged  by  proper  authority.  And  I  do  solemnly 
swear  that  I  will  bear  true  faith  and  allegiance  to  the  United  States 

of  America  and  to  the  State  of  *-,  and  that  I  will  serve  them 

honestly  and  faithfully  against  all  their  enemies  whomsoever,  and 
that  I  will  obey  the  orders  of  the  President  of  the  United  States  and 

of  the  governor  of  the  State  of ,  and  of  the  officers  appointed 

over  me  according  to  law  and  the  rules  and  articles  of  war."  (39 
Stat.) 

§  3044J.  (Act  June  3,  1916,  c.  134,  §  71.)     Signing  enlistment  con- 
tract and  taking  oath. 
Hereafter  all  men  enlisting  for  service  in  the  National  Guard 
shall  sign  an  enlistment  contract  and  take  and  subscribe  to  the 
oath  prescribed  in  the  preceding  section  of  this  Act.    (39  Stat.) 

§  3044k.  (Act  June  3,  1916,  c.  134,  §  72.)  Discharge  of  enlisted 
men  from  the  National  Guard. 
An  enlisted  man  discharged  from  service  in  the  National  Guard 
shall  receive  a  discharge  in  writing  in  such  form  and  with  such 
classification  as  is  or  shall  be  prescribed  for  the  Regular  Army,  and 
in  time  of  peace  discharges  may  be  given  prior  to  the  expiration  of 
terms  of  enlistment  under  such  regulations  as  the  President  may 
prescribe.    (39  Stat.) 

For  correspoDding  provision  as  to  Naval  Volunteers,  see  S  3078b  (10),  post. 

§  3044/.  (Act  June  3,  1916,  c.  134,  §  73.)     Federal  oath  for  National 
Guard  officers. 

Commissioned  officers  of  the  National  Guard  of  the  several 
States,  Territories,  and  the  District  of  Columbia  now  serving  un- 
der commissions  regularly  issued  shall  continue  in  office,  as  offi- 
cers of  the  National  Guard,  without  the  issuance  of  new  commis- 
sions:   Provided,  That  said  officers  have  taken,  or  shall  take  and 

subscribe  to  the  following  oath  of  office:   "I, ,  do  solemnly 

swear  that  I  will   support  and  defend   the   Constitution  of   the 

United  States  and  the  constitution  of  the  State  of ,  against 

all  enemies,  foreign  and  domestic;  that  I  will  bear  true  faith  and 
allegiance  to  the  same;  that  I  will  obey  the  orders  of  the  Presi- 
dent of  the  United  States  and  of  the  governor  of  the  State  of 

;    that  I  make  this  obligation  freely,  without  any  mental 

reservation  or  purpose  of  evasion,  and  that  I  will  well  and  faithfully 

discharge  the  duties  of  the  office  of in  the  National  Guard 

of  the  United  States  and  of  the  State  of upon  which  I  am 

about  to  enter,  so  help  me  God."    (39  Stat.) 

§  3044m.  (Act  June  3,  1916,  c.  134,  §  74.)  Qualifications  for  Na- 
tional Guard  officers. 
Persons  hereafter  commissioned  as  officers  of  the  National  Guard 
shall  not  be  recognized  as  such  under  any  of  the  provisions  of  this 
Act  unless  they  shall  have  been  selected  from  the  following  classes 
and  shall  have  taken  and  subscribed  to  the  oath  of  office  prescribed 
in  the  preceding  section  of  this  Act:  Officers  or  enlisted  men  of 
the  National  Guard;  officers  on  the  reserve  or  unassigned  list  of 
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the  National  Guard ;  officers,  active  or  retired,  and  former  officers 
of  the  United  States  Army,  Navy,  and  Marine  Corps;  graduates 
of  the  United  States  Military  and  Naval  Academies  and  graduates 
of  schools,  colleges,  and  universities  where  military  science  is 
taught  under  the  supervision  of  an  officer  of  the  Regular  Army, 
and,  for  the  technical  branches  and  staff  corps  or  departments,  such 
other  civilians  as  may  be  especially  qualified  for  duty  therein.  (39 
Stat.) 

§  3044n.  (Act  June  3,  1916,  c.  134,  §  75.)  Examinations  to  deter- 
mine qualifications  for  commissions. 
The  provisions  of  this  Act  shall  not  apply  to  any  person  here- 
after appointed  an  officer  oi^  the  National  Guard  unless  he  first 
shall  have  successfully  passed  such  tests  as  to  his  physical,  moral, 
and  professional  fitness  as  the  President  shall  prescribe.  The  ex- 
amination to  determine  such  qualifications  for  commission  shall  be 
conducted  by  a  board  of  three  commissioned  officers  appointed  by 
the  Secretary  of  War  from  the  Regular  Army  or  the  National 
Guard,  or  both.    (39  Stat.) 

§  3044o.  (Act  June  3,  1916,  c.  134,  §  77.)  Elimination  and  dis- 
position of  officers. 
At  any  time  the  moral  character,  capacity,  and  general  fitness 
for  the  service  of  any  National  Guard  officer  may  be  determined 
by  an  efficiency  board  of  three  commissioned  officers,  senior  in  rank 
to  the  officer  whose  fitness  for  service  shall  be  under  investigation, 
and  if  the  findings  of  such  board  be  unfavorable  to  such  officer  and 
be  approved  by  the  official  authorized  to  appoint  such  an  officer, 
he  shall  be  discharged.  Commissions  of  officers  of  the  National 
Guard  may  be  vacated  upon  resignation,  absence  without  leave  for 
three  months,  upon  the  recomrnendation  of  an  efficiency  board,  or 
pursuant  to  sentence  of  a  court-martial.  Officers  of  said  guard  ren- 
dered surplus  by  the  disbandment  of  their  organizations  shall  be 
placed  in  the  National  Guard  Reserve.  Officers  may,  upon  their 
own,  application,  be  placed  in  the  said  reserve.    (39  Stat.) 

§  3044p.  (Act  June  3,  1916,  c.  134,  §  78.)     The  National  Guard 
Reserve. 

Subject  to  such  rules  and  regulations  as  the  President  may  pre- 
scribe, a  National  Guard  Reserve  shall  be  organized  in  each  State, 
Territory,  and  the  District  of  Columbia,  and  shall  consist  of  such 
organizations,  officers,  and  enlisted  men  as  the  President  may  pre- 
scribe, or  members  thereof  may  be  assigned  as  reserves  to  an  active 
organization  of  the  National  Guard:  Provided,  That  members  of 
said  reserve,  when  engaged  in  field  or  coast-defense  training  with 
the  active  National  Guard,  shall  receive  the  same  Federal  pay  and 
allowances  as  enlisted  men  of  like  grade  on  the  active  list  of  said 
guard  when  likewise  engaged:  Provided  further,  That,  except  as 
otherwise  specifically  provided  in  this  Act,  no  commissioned  or  en- 
listed reservist  shall  receive  any  pay  or  allowances  out  of  any  ap- 
propriation made  by  Congress  for  National  Guard  purposes.  (39 
Stat.) 

§  3044q.  (Act  June  3,  1916,  c.  134,  §  79.)  Reserve  battalions  for 
recruit  training. 
When  members  of  the  National  Guard  and  the  enlisted  reserve 
thereof  of  any  State,  Territory,  or  the  District  of  Columbia  shall 
have  been  brought  into  the  service  of  the  United  States  in  time 
of  war,  there  shall  be  immediately  organized,  either  from  such  en- 
listed reserve  or  from  the  unorganized  militia,  in  such  State,  Terri- 
tory, or  District,  one  reserve  battalion  for  each  regiment  of  Infantry 
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or  Cavalry,  or  each  nine  batteries  of  Field  Artillery,  or. each  twelve 
companies  of  Coast  Artillery,  brought  into  the  service  of  the 
United  States,  and  such  reserve  battalion  shall  constitute  the 
fourth  battalion  of  any  such  regiment  or  twelve  companies 
of  Coast  Artillery.  Reserve  battalions  shall  consist  of  four 
companies  of  such  strength  as  may  be  prescribed  by  the  Presi- 
dent of  the  United  States.  When  the  members  of  three  or 
more  regiments  of  the  National  Guard  of  any  State,  Territory,  or 
District  shall  have  been  brought  into  the  service  of  the  United 
States,  the  reserve  battalions  of  such  regiments  may  be  organized 
into  provisional  regiments  and  higher  units.  If  for  any  reason 
there  shall  not  be  enough  voluntary  enlistments  to  keep  the  re- 
serve battalions  at  the  prescribed  strength,  a  sufficient  number 
of  the  unorganized  militia  shall  be  drafted  into  the  service  of  the 
United  States  to  maintain  each  of  such  battalions  at  the  proper 
strength.  As  vacancies  occur  from  death  or  other  causes  in  any 
organization  in  the  service  of  the  United  States  and  composed  of 
men  taken  from  the  National  Guard,  men  shall  be  transferred  from 
the  reserve  battalions  to  the  organizations  in  the  field  so  that  such 
organizations  may  be  maintained  at  war  strength.  Officers  for  the 
reserve  battalions  provided  for  herein  shall  be  drafted  from  the 
National  Guard  Reserve  or  Coast  Artillery  companies  of  the  Na- 
tional Guard  or  the  Officers'  Reserve  Corps,  such  officers  to  be 
taken,  if  practicable,  from  the  States,  respectively,  in  which  the 
battalions  shall  be  organized.  Officers  and  noncommissioned  of- 
ficers returned  to  their  home  stations  because  of  their  inability 
to  perform  active  field  service  may  be  assigned  to  reserve  bat- 
talions for  duty,  and  all  soldiers  invalided  home  shall  be  assigned 
to  and  carried  on  the  rolls  of  reserve  battalions  until  returned  to 
duty  or  until  discharged.  -(39  Stat.) 

§  3044r.  (Act  June  3,  1916,  c.  134,  §  80.)     Leaves  of  absence  for 
certain  government  employes. 
All  officers  and  employees  of  the  United  States  and  of  the  Dis- 
trict of  Columbia  who  shall  be  members  of  the  National  Guard 
shall  be  entitled  to  leave  of  absence  from  their  respective  duties, 
without  loss  of  pay,  time,  or  efficiency  rating,  on  all  days  during 
which  they  shall  be  engaged  in  field  or  coast-defense  training  or- 
dered or  authorized  under  the  provisions  of  this  Act.    (39  Stat.) 
For  corresponding  provision  as  to  Naval  Militia,  see  I  3078a  (26),  post. 

§  3044s.  (Act  June  3,  1916,  c.  134,  §  82.)  Armament,  equipment, 
and  uniform  of  the  National  Guard. 
The  National  Guard  of  the  United  States  shall,  as  far  as  prac- 
ticable, be  uniformed,  armed,  and  equipped  with  the  same  type  of 
uniforms,  arms,  and  equipments  as  are  or  shall  be  provided  for  the 
Regular  Army.    (39  Stat.) 

For  corresponding  provision  as  to  Naval  Militia,  see  I  3078a  (4).  post. 
The  wearing  of  the  duly  prescribed  uniform  of  the  United  States  Army, 
Navy,  or  Marine  Corps,  or  any  distinctive  part  of  such  uniform,  or  a  uniform 
similar  in  any  part  to  a  distinctive  part  of  said  duly  prescribed  uniforms,  by 
any  person  not  an  officer  or  enlisted  man  of  the  United  States  Army,  Navy, 
or  Marine  Corps,  was  prohibited  by  §  125  of  this  act,  ante,  §  1949a.  Said 
prohibition  was  not  to  be  construed  so  as  to  prevent  officers  and  enlisted  men 
of  the  National  Guard  from  wearing,  in  pursuance  of  law  and  regulations,  the 
uniform  lawfully  prescribed  to  be  worn  by  such  officers  and  enlisted  men  of  the 
National  Guard,  by  a  proviso  annexed  to  said  section.  Said  section,  in  a  fur- 
ther proviso,  provided  that  the  uniforms  worn  by  officers  or  enlisted  men  of  the 
National  Guard  should  include  some  distinctive  mark  or  insignia  to  be  pre- 
scribed by  the  Secretary  of  War  to  distinguish  such  uniforms  from  the  uni- 
forms of  the  United  States  Army,  Navy,  and  Marine  Corps. 
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§  3044t.  (Act  Tunc  3,  1916,  c.  134,  §  91.)  Discipline  to  conform 
to  that  of  Regular  Army. 
The  discipline  (which  includes  training)  of  the  National  Guard 
shall  conform  to  the  system  which  is  now  or  may  hereafter  be  pre- 
scribed for  the  Regular  Army,  and  the  training  shall  be  carried 
out  by  the  several  States,  Territories,  and  the  District  of  Columbia 
so  as  to  conform  to  the  provisions  of  this  Act.    (39  Stat.) 

For  corresponding  provision  as  to  Naval  Militia,  see  $  3078a  (7),  post. 

§  3044U.  (Act  June  3,  1916,  c.  134,  §  109.)  Pay  for  National  Guard 
officers. 
Certain  commissioned  officers  on  the  active  list  belonging  to 
organizations  of  the  National  Guard  of  each  State,  Territory,  and 
the  District  of  Columbia  participating  in  the  apportionment  of  the 
annual  appropriation  for  the  support  of  the  National  Guard  shall 
receive  compensation  for  their  services,  except  during  periods  of 
service  for  which  they  may  become  lawfully  entitled  to  the  same 
pay  as  officers  of  corresponding  grades  of  the  Regular  Army,  as 
follows,  not  to  include  longevity  pay :  A  captain  $500  per  year  and 
the  same  pay  shall  be  paid  to  every  officer  of  higher  rank  than  that 
of  captain,  a  first  lieutenant  $240  per  year,  and  a  second  lieutenant 
$200  per  year.  -  Regulations  to  be  prescribed  by  the  Secretary  of 
War  shall  determine  the  amount  and  character  of  service  that  must 
be  rendered  by  officers  to  entitle  them  to  the  whole  or  specific  parts 
of  the  maximum  pay  hereinbefore  authorized:  Provided,  That  all 
staff  officers,  aids-de-camp,  and  chaplains  shall  receive  not  to  exceed 
one-half  of  the  pay  of  a  captain,  except  that  regimental  adjutants, 
and  majors  and  captains  in  command  of  machine-gun  companies, 
ambulance  companies,  field  hospital  companies,  or  sanftary  troops 
shall  receive  the  pay  hereinbefore  authorized  for  a  captain.  (39 
Stat.) 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,,  "by  Act  May  10,  1916,  c.  117,  S  6,  as 
amended  by  Act  Aug.  29,  1916,  c.  417,  post.  §  3230a. 
For  corresponding  provision  as  to  Naval  Militia,  see  J  3078a  (8),  post 

§  3044V.  (Act  June  3,  1916,  c.  134,  §  110.)     Pay  for  enlisted  men; 
restrictions  on  expenditiure  of  appropriations. 

Each  enlisted  man  on  the  active  list  belonging  to  an  organization 
of  the  National  Guard  of  a  State,  Territory,  or  the  District  of 
Columbia,  participating  in  the  apportionment  of  the  annual  appro- 
priation for  the  support  of  the  National  Guard,  shall  receive  com- 
pensation for  his  services,  except  during  periods  of  service  for  which 
he  may  become  lawfully  entitled  to  the  same  pay  as  an  enlisted  man 
of  corresponding  grade  in  the  Regular  Army,  at  a  rate  equal  to 
twenty-five  per  centum  of  the  initial  pay  now  provided  by  law  for 
enlisted  men  of  corresponding  grades  of  the  Regular  Army:  Pro- 
vided, That  such  enlisted  man  shall  receive  the  compensation  here- 
in provided  if  he  shall  have  attended  not  less  than  forty-eight  regu- 
lar drills  during  any  one  year,  and  a  proportionate  amount  for 
attendance  upon  a  lesser  number  of  such  drills,  not  less  than  twenty- 
four  ;  and  no  such  enlisted  man  shall  receive  any  part  of  said  com- 
pensation except  as  authorized  by  this  proviso  and  the  three  pro- 
visos next  following :  Provided  further.  That  the  compensation  pro- 
vided herein  shall  be  computed  for  Semiannual  periods,  beginning 
the  first  day  of  January  and  the  first  day  of  July  of  each  year,  in 
proportion  to  the  number  of  drills  attended;  and  no  compensation 
shall  be  paid  to  any  enlisted  man  for  the  first  semiannual  period  of 
any  year  unless  he  shall  have  attended  during  said  period  at  least 
twenty-four  drills,  but  any  lesser  number  of  drills  attended  during 
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said  period  shall  be  reckoned  with  the  drills  attended  during  the 
second  semiannual  period  in  computing  the  compensation,  if  any, 
due  him  for  that  year :  Provided  further,  That  when  any  man  enters 
into  an  enlistment  other  than  an  immediate  reenlistment  he  shall  be 
entitled  to  proportional  compensation  for  that  year  if  during  the 
remainder  of  the  year  he  shall  attend  a  number  of  drills  whose 
ratio  to  twenty-four  is  not  less  than  the  ratio  of  the  part  of  the  year 
so  served  to  the  whole  year;  and  when  any  man's  enlistment  shall 
expire  the  compensation,  if  any,  to  which  he  may  be  entitled  shall 
be  determined  in  like  manner:  Provided  further,  That  periods  of 
any  actual  military  duty  equivalent  to  the  drills  herein  prescribed 
(except  those  periods  of  service  for  which  members  of  the  National 
Guard  may  become  lawfully  entitled  to  the  same  pay  as  officers  and 
enlisted  men  of  the  corresponding  grades  in  the  Regular  Army) 
may  be  accepted  as  service  in  lieu  of  such  drills  when  so  provided 
by  the  Secretary  of  War. 

All  amounts  appropriated  for  the  purppse  of  this  and  the  last 
preceding  section  shall  be  disbursed  and  accounted  for  by  the  offi- 
cers and  agents  of  the  Quartermaster  Corps  of  the  Army,  and  all 
disbursements  under  the  foregoing  provisions  of  this  section  shall 
be  made  as  soon  as  practicable  after  the  thirty-first  day  of  Decem- 
ber and  the  thirtieth  day  of  June  of  each  year  upon  pay  rolls  pre- 
pared and  authenticated  in  the  manner  to  be  prescribed  by  the 
Secretary  of  War :  Provided,  That  stoppages  may  be  made  against 
the  compensation  payable  to  any  officer  or  enlisted  man  hereunder 
to  cover  the  cost  of  public  property  lost  or  destroyed  by  and  charge- 
able to  such  officer  or  enlisted  man. 

Except  as  otherwise  specifically  provided  herein,  no  money  appro- 
priated under  the  provisions  of  this  or  the  last  preceding  section 
shall  be  paid  to  any  person  not  on  the  active  list,  nor  to  any  person 
over  sixty-four  years  of  age,  nor  to  any  person  who  shall  fail  to 
qualify  as  to  fitness  for  military  service  under  such  regulations  as 
the  Secretary  of  War  shall  prescribe,  nor  to  any  State,  Territory,  or 
District,  or  officer  or  enlisted  man  in  the  National  Guard  thereof, 
unless  and  until  such  State,  Territory,  or  District  provides  by  law 
that  staff  officers,  including  officers  of  the  Pay,  Inspection,  Sub- 
sistence, ^nd  Medical  Departments,  hereafter  appointed  shall  have 
had  previous  military  experience  and  shall  hold  their  positions 
until  they  shall  have  reached  the  age  of  sixty-four  years,  unless 
retired  prior  to  that  time  by  reason  of  resignation,  disability,  or 
for  cause  to  be  determined  by  a  court-martial  legally  convened  for 
that  purpose,  and  that  vacancies  among  said  officers  shall  be  filled 
by  appointment  from  the  officers  of  the  militia  of  such  State,  Terri- 
tory, or  District:  Provided  further,  That  the  preceding  proviso  shall 
not  apply  to  any  State,  Territory,  or  District  until  sixty  days  next 
after  the  adjournment  of  the  next  session  of  its  legislature  held 
after  the  approval  of  this  Act.     (39  Stat.) 

For  corresponding  provision  as  to  Naval  Militia,  see  |  3078a  (9-12),  post 

§  3044w.  (Act  June  3,  1916,  c.  134,  §  118.)     Necessary  rules  and 
regulations. 

The  President  shall  make  all  necessary  rules  and  regulations  and 
issue  such  orders  as  may  be  necessary  for  the  thorough  organiza- 
tion, discipline,  and  government  of  the  militia  provided  for  in  this 
Act.    (39  Stat.) 

§  3045.  (Act  June  3,  1916,  c.  134,  §  111.)     Drafting  into  service; 
appointment  of  officers;   pay,  etc. 

When  Congress  shall  have  authorized  the  use  of  the  armed  land 
forces  of  the  United  States,  for  any  purpose  requiring  the  use  of 
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troops  in  excess  of  those  of  the  Regular  Army,  the  President  may, 
under  such  regulations,  including  such  physical  examination,  as  he 
may  prescribe,  draft  into  the  military  service  of  the  United  States, 
to  serve  therein  for  the  period  of  the  war  unless  sooner  discharged, 
any  or  all  members  of  the  National  Guard  and  of  the  National 
Guard  Reserve.  All  persons  so  drafted  shall,  from  the  date  of 
their  draft,  stand  discharged  from  the  militia,  and  shall  from  said 
date  be  subject  to  such  laws  and  regulations  for  the  government  of 
the  Army  of  the  United  States  as  may  be  applicable  to  members  of 
the  Volunteer  Army,  and  shall  be  embodied  in  organizations  cor- 
responding as  far  as  practicable  to  those  of  the  Regular  Army  or 
shall  be  otherwise  assigned  as  the  President  may  direct.  The  com- 
missioned officers  of  said  organizations  shall  be  appointed  from 
among  the  members  thereof,  officers  with  rank  not  above  that  of 
colonel  to  be  appointed  by  the  President  alone,  and  all  other  offi- 
cers to  be  appointed  by  the  President  by  and  with  the  advice  and 
consent  of  the  Senate.  Officers  and  enlisted  men  in  the  service  of 
the  United  States  under  the  terms  of  this  section  shall  have  the 
same  pay  and  allowances  as  officers  and  enlisted  men  of  the  Regu- 
lar Army  of  the  same  grades  and  the  same  prior  service.    (39  Stat.) 

This  was  f  111  of  the  National  Defense  Act,  cited  above. 

This  section  probably  superseded  §§  4,  6  of  Act  Jan.  21,  1903,  c  196,  32 
Stat  776,  as  amended,  Act  May  27,  1908.  c.  204,  |$  3.  4,  35  Stat.  400,  and 
also  superseded  |f  6, 10,  of  Act  Jan.  21,  1903,  c.  196,  32  Stat  776,  which  were 
respectively  as  follows: 

"Whenever  the  United  States  is  invaded,  or  in  danger  of  invasion  from 
uny  foreign  nation,  or  of  rebellion  against  the  authority  of  the  Govern- 
ment of  the  United  States,  or  the  President  is  unable  with  the  regular 
forces  at  his  command  to  execute  the  laws  of  the  Union,  it  shall  be  law- 
ful for  the  President  to  call  forth  such  number  of  the  militia  of  the  State 
or  of  the  States  or  Territories  or  of  the  District  of  Columbia  as  he  may  deem 
necessary  to  repel  such  invasion,  suppress  such  rebellion,  or  to  enable  him  to 
execute  such  laws,  and  to  issue  his  orders  for  that  purpose,  through  the  gov- 
ernor of  the  respective  State  or  Territory,  or  through  the  commanding  gen- 
eral of  the  militia  of  the  District  of  CJolumbia,  from  which  State,  Territory, 
or  District  such  troops  may  be  called,  to  such  officers  of  the  militia  as  he 
may  think  proper." 

"Whenever  the  President  calls  forth  the  organized  militia  of  any  State,  Ter- 
ritory, or  of  the  District  of  Columbia,  to  be  employed  In  the  service  of  the 
United  States,  he  may  specify  in  his  call  the  period  for  which  such  service  is 
required,  and  the  militia  so  called  shall  continue  to  serve  during  the  term  so 
specified,  either  within  or  without  the  territory  of  the  United  States,  unless 
sooner  relieved  by  order  of  the  President:  Provided,  That  no  commissioned 
officer  or  enlisted  man  of  the  organized  militia  shall  be  held  to  service  beyond 
the  term  of  his  existing  commission  or  enlistment:  Provided  further,  That 
when  the  military  needs  of  the  Federal  Government  arising  from  the  neces- 
sity to  execute  the  laws  of  the  Union,  suppress  insurrection,  or  repel  in- 
vasion, can  not  be  met  by  the  regular  forces,  the  organized  militia  shall  be 
called  into  the  service  of  the  United  States  in  advance  of  any  volunteer  force 
which  it  may  be  determined  to  raise." 

"When  the  militia  of  more  than  one  state  is  called  into  the  actual  service 
of  the  United  States  by  the  President  he  may,  in  his  discretion,  apportion  them 
among  such  States  or  Territories  or  to  the  District  of  Columbia  according 
to  representative  population." 

•*The  militia,  when  called  into  the  actual  service  of  the  United  States  shall 
during  their  time  of  service,  be  entitled  to  the  same  pay  and  allowances  as 
are  or  may  be  provided  by  law  for  the  Regular  Army." 

Provisions  as  to  Volunteer  Army  are  set  forth,  ante,  §§  2026a-2044. 

For  corresponding  provision  as  to  Naval  Militia,  see  I  3078a  (32),  (33),  (36) ; 
as  to  Naval  Volunteers,  see  §  3078b  (2),  (3),  (5). 

Notes  of  Decisions 

Application  of  constitution  and  laws.  U.  S.  v.  Stewart  (C.  0. 1857)  Fed.  Caa. 

—Const  art  1,  §  8,  cl.  15,  which  con-  No.  16,401a. 

fers  power  upon  congress  to  provide  for  Necessity  of  call.— The  President  alone 

the  calling  forth  of  the  militia  to  ex-  is  made  the  judge  of  the  necessity  of 

ecute  the  law  of  the  United  States,  and  calling  the  militia  into  the  service  of 

Act  Feb.  28,  1795,  applies  to  the  states.  the    United    States.     Martin   y.   Mott 
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(1827)  25  U.  SL  (12  Wheat)  19,  6  L.  Foreign   service.— The  President  has 

Ed.  537;    Van^erheyden  v.  Youni^  (N.  no  authority  to  call  forth  the  organized 

Y.  1814)  11  Johns.  150.  militia  of  the  states  and  send  it  into 

The  commanders  in  chief  of  the  mili-  a  foreign  country  with  the  regular  army 

tia  of  the  several  states  have  a  right  to  as  a  part  of  an  army   of  occupation, 

determine  whether  any  of  the  exigen-  (1912)  29  Op.  Atty.  Gen.  322. 
des  contemplated  by  the  constitution  of 

the  United  States  exist,  so  as  to  require  Draft.— The  provisions  of  Act  July 
them  to  place  the  militia,  or  any  part  17,  1862,  authorizing  the  President  to 
of  it,  in  the  service  of  the  United  make  the  necessary  rules  and  regula- 
States,  at  the  request  of  the  President,  tions  for  drafting  the  mUitia,  in  cases 
to  be  commanded  by  him,  pursuant  to  where  the  laws  of  the  states  had  not 
acts  of  congress.  In  re  Opinion  of  the  made  a  sufficient  provision  for  that  pur- 
Judges  (1812)  8  Mass.  549.  poge,  are  valid.  The  legislative  power 
Delegation  «f  power.— The  power  of  is  not  delegated  thereby.  In  re  Grin- 
the  President  may  be  exercised  by  his  er  (1863)  16  Wis.  423;  In  re  Wehlitz 
delegate,  L  e.,  a  general  commanding  (1863)  16  Wis.  443,  84  Am.  Dec.  760. 
in  chief  in  a  particular  district,  and  all 

citizens    subject   to   militia   duty   may  Cited    without    definite    application, 

thereby  be  placed  under  military  law;  Luther  v.  Borden  (1849)  7  How.  1,  44. 

but  this  is  the  extent  of  martial  law,  12  L.  Ed.  581;    Prize  Cases  (1862)  2 

.  and  all  beyond  is  usurpation.    Johnson  Black,  635,  668,  692,  693,  17  L.  Ed. 

V.  Duncan  (La.  1815)  3  Mart  (O.  S.)  459. 
530,  6  Am.  Dec  675. 

§  3046.  (Res.  July  1, 1916,  Na  211,  §  1.)  Drafting  National  Guard, 
etc.,  into  federal  service ;  period  of  service. 
In  the  opinion  of  the  Congress  of  the  United  States  an  emer- 
gency now  exists  which  demands  the  use  of  troops  in  addition  to 
the  Regular  Army  of  the  United  States,  and  that  the  President  be, 
and  he  is  hereby,  authorized  to  draft  into  the  military  service  of  the 
United  States,  under  the  provisions  of  section  one  hundred  and 
eleven  of  the  national  defense  Act  approved  June  third,  nineteen 
hundred  and  sixteen,  so  far  as  the  provisions  of  said  section  may  be 
applicable  and  not  inconsistent  with  the  terms  hereof,  any  or  all 
members  of  the  National  Guard  and  of  the  Organized  Militia  of  the 
several  States,  Territories,  and  the  District  of  Columbia  and  any 
and  all  members  of  the  National  Guard  and  Organized  Militia  Re- 
serves, to  serve  for  the  period  of  the  emergency,  not  exceeding 
three  years,  unless  sooner  discharged :  Provided,  That  all  persons  so 
drafted  shall,  from  the  date  of  their  draft,  Stand  discharged  from 
the  militia  during  the  period  of  their  service  under  said  draft.  (39 
Stat.) 

This  was  §  1  of  the  Resolution  of  July  1,  1916,  No.  211,  under  which  the 
National  Guard  were  sent  to  the  Mexican  border. 

Of  this  resolution,  fi  2,  as  to  pensions,  is  set  forth  post,  §  3076b;  f  3,  as  to 
combination  of  organizations,  etc.,  is  set  forth  post,  f  3047;  and  |  4,  as  to 
assignments  of  command,  is  set  forth  post,  §  3051. 

Section  111  of  the  National  Defense  Act  of  June  3,  1916,  c.  134,  mentioned 
herein,  is  set  forth,  ante,  §  3045. 

Appropriation  for  the  transportation,  when  authorized  by  the  Secretary  of 
War,  of  members  of  the  National  Qi^ard  who  have  been  mustered  into  the 
service  of  the  United  States  and  have  been  discharged  under  the  order  of  the 
War  Department  as  to  mustering  out  members  with  dependent  families,  from 
their  position  on  the  Mexican  border  to  their  homes,  was  made  by  the  Army 
appropriation  act  for  the  year  1917,  Act  Aug.  29,  1916,  c.  418,  §  1,  89  Stat; 
and  provision  that  nothing  contained  in  said  appropriation  act  should  be  con- 
strued as  precluding  the  payment  of  travel  allowance  as  provided  in  §  126  of 
Act  June  3,  1916,  c.  134,  ante,  §  2164,  to  enlisted  men  of  the  National  Guard 
on  their  discharge  from  the  service  of  the  United  States,  and  that  the  army 
transportation  appropriation  for  the  fiscal  year  1917  should  be  available  for 
this  purpose  and  also  for  the  purpose  of  paying  travel  pay  to  officers  of  the 
National  Guard  on  their  discharge  from  service  as  prescribed  by  Act  March 
2,  1901,  c.  803,  ante,  §  2163,  was  made  by  the  deficiency  appropriation  act  for 
the  year  1916  of  Sept  8,  1916,  c.  464,  {  1,  39  Stat 
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§  3047.  (Res.  July  1,  1916,  c.  211,  §  3.)  Drafting  National  Guard, 
etc,  into  federal  service;  combination  of  organizations,  etc.; 
filling  vacancies  in  Regular  Army  caused  by  appointment  of  of- 
ficers to  positions  in  drafted  forces. 

When  organizations  the  members  of  which  are  drafted  under  the 
provisions  of  this  resolution  do  not  constitute  complete  tactical 
units  the  President  may,  by  combining  such  organizations,  organ- 
ize battalions,  regiments,  brigades,  and  divisions,  and  may  appoint 
officers  for  such  units  from  the  Regular  Army,  from  the  members 
of  such  organizations,  from  those  duly  qualified  and  registered 
pursuant  to  section  twenty-three  of  the  Act  of  Congress  approved 
January  twenty-first,  nineteen  hundred  and  three,  or  jnembers  of 
the  Officers'  Reserve  Corps  as  provided  in  section  thirty-eight  of 
the  national  defense  Act  of  June  third,  nineteen  hundred  and  six- 
teen, officers  with  rank  not  above  that  of  colonel  to  be  appointed 
by  the  President  alone  and  all  other  officers  to  be  appointed  by 
the  President,  by  and  with  the  advice  and  consent  of  the  Senate: 
Provided,  That  vacancies  incident  to  the  appointment  of  officers  of, 
the  Regular  Army  to  the  positions  in  the  forces  drafted  for  this 
emergency  may  be  filled  under  the  provisions  of  section  eight  of 
the  Act  of  April  twenty-fifth,  nineteen  hundred  and  fourteen.  (39 
Stat.) 

See  note  under  $  1  of  this  resolution,  ante,  |  3046. 

Section  23  of  Act  Jan.  21,  1903,  c.  196,  providing  for  examinations  for  com-  ' 

missions  in  volunteer  forces,  is  set  forth  ante,  f  2M2. 
Section  38  of  the  National  Defense  Act  of  June  3, 1916,  c.  134,  providing  for 

organization  of  the  Officers'  Reserve  Corps,  is  set  forth  ante,  f  1881b. 
Section  8  of  Act  of  April  25,  1914,  c.  71,  as  to  filling  temporary  vacancies 

made  in  the  Army  by  appointments  of  officers  in  volunteers,  is  set  forth  ante, 

i  1905a. 

Notes  of  Deoisions 

Disobedience  to  call.— Act  Pa.  March  service.  Meade  y.  Deputy  Marshal  (C. 
28,  1814.  f  21,  providing  that  officers  C.  1815)  Fed.  Cas.  No.  9,372. 
and  privates  refusing  to  serve  when  Orders  given  by  the  governor  respect- 
called  shaU  be  liable  to  the  penalties  ing  the  militia  called  for  were  given  in 
defined  in  Act  Feb.  28,  1795,  c.  277,  or  pursuance  of  the  president's  call  and 
to  any  penalty  which  may  subsequentiy  their  breach  was  a  breach  of  the  presi- 
be  prescribed  by  any  law  of  the  United  dent's  orders.  Commonwealth  v.  Irish 
States,  and  providing  for  the  trial  of  (Pa.  1815)  8  Serg.  &  R.  177,  note, 
such  delinquents  by  a  state  court-mar-  Effect  of  muster.— The  effect  of  mus- 
tial,  is  not  repugnant  to  the  laws  of  the  tering  into  the  service  of  the  Unit- 
United  States.  Houston  v.  Moore  ed  States  of  a  person  elected  cclonel 
(1820)  5  Wheat.  1,  12,  5  L.  Ed.  19.  by   state   volunteers   could   not  be   to 

Although  a  militiaman,  who  refused  make    him    an    officer    of    the    United 

to  obey  the  order  of  the  President,  call-  States,  nor  could  he  become  one  by  his 

ing  him  into  the  public  service,  is  not  own  acts;  a  commission  from  the  prop- 

"employed  in  the  service  of  the  United  er  executive  authority  being  necessary. 

States,"   so   as   to   be   subject   to   the  Watson  v.  Cobb  (1863)  2  Kan.  32. 

rules  and  articles  of  war,  yet  he  is  lia-  The  commanding  general  of  the  na- 

ble  to  be  tried  for  the   offense  by  a  tional  guard  of  the  District  of  Colum- 

court-martial  called  under  the  authority  bia  though  accepting  a  commission  and 

of  the  United  States.     Martin  v.  Mott  acting  as  colonel  in  the  volunteer  army, 

(1827)  12  Wheat.  19,  34.  6  L.  BM.  537.  for  service  in  the  war  with  Spain,  is 

Courts-martial,   organized  under  the  still  the  <:ommanding  officer  of  the  Dis- 

authority  of  a  state,  have  not  power,  trict  militia,  and  is  authorized,  under 

it  seems,  to  assess  fines  on  delmquent  Act  May  11,  1898   (30  Stat  404),  to 

mflitiamen  for  not  obeying  a  requisition  nominate    candidates    for    appointment 

from  the  secretary  of  war  to  enter  the  as    officers    in    the    naval    battalion. 

(1898)  22  Op.  Atty.  Gen.  237. 

§  3048.  (Act  June  3,  1916,  c.  134,  §  115.)     Physical  examination. 

Every  officer  and  enlisted  man  of  the  National  Guard  who  shall 
be  called  into  the  service  of  the  United  States  as  such  shall  be  ex- 
amined as  to  ,his  physical  fitness  under  such  regulations  as  the 
President  may  prescribe  without  further  commission  or  enlistment: 
Provided,  That  immediately  preceding  the  muster  out  of  an  officer 
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or  enlisted  man  called  into  the  active  service  of  the  United  States 
he  shall  be  physically  examined  under  rules  prescribed   by  the 
President  of  the  United  States,  and  the  record  thereof  shall  be 
filed  and  kept  in  the  War  Department.    (39  Stat.) 
From  National  Defense  Act,  cited  above. 

This  section,  together  with  I  111  of  this  act,  ante,  f  3045,  probably  super- 
seded §  7  of  Act  June  21,  1903,  c.  196,  32  Stat  776,  as  amended.  Act  May  27, 
1908,  c.  204,  f  5,  35  Stat.  401,  which  was  as  follows: 

''Every  officer  and  enlisted  man  of  the  militia  who  shall  be  called  forth  in  the 
manner  hereinbefore  prescribed,  shall  be  mustered  for  service  without  further 
enlistment,  and  without  further  medical  examination  previous  to  such  muster, 
except  for  those  States  and  Territories  which  have  not  adopted  the  standard 
of  medical  examination  prescribed  for  the  Regular  Army:  Provided,  however, 
That  any  officer  or  enlisted  man  of  the  militia  who  shall  refuse  or  neglect 
to  present  himself  for  such  muster,  upon  being  called  forth  as  herein  pre- 
scribed, shfQl  be  subject  to  trial  by  court-martial  and  shall  be  punished  as 
such  court-martial  may  direct" 
For  corresponding  provision  as  to  Naval  Militia,  see  f  3078a  (34),  post 

§  3049.  (Act  Jan.  21,  1903,  c.  196,  §  8,  as  amended.  Act  May  27, 
1908,  c.  204,  §  6.)     Courts-martial ;  composition. 

The  majority  membership  of  courts-martial  for  the  trial  of  offi- 
cers or  men  of  the  militia  when  in  the  service  of  the  United  States 
shall  be  composed  of  militia  officers.    (32  Stat.  776.    35  Stat.  401.) 

This  section,  as  originally  enacted,  was  as  follows: 

"CJourts-martial  for  the  trial  of  officers  or  men  of  the  militia,  when  in  the 
serrice  of  the  United  States,  shall  be  composed  of  militia  officers  only.'' 

It  was  amended  to  read  as  set  forth  here  by  section  6  of  the  Militia  Act  of 
1908,  last  cited  above. 

Provision  that  no  distinction  shall  be  made  between  the  Regular  Army,  the 
organized  militia  while  in  the  military  service  of  the  United  States,  and  the 
volunteer  forces,  in  respect  to  the  eligibility  of  any  officer  of  said  Army,  militia, 
or  volunteer  forces  for  service  upon  any  court-martial,  court  of  inquiry,  or 
military  commission,  was  made  by  §  4  of  the  act  to  provide  for  raising  the 
volunteer  forces  of  the  United  States  in  time  of  actual  or  threatened  war,  of 
AprU  25,  1914,  c.  71,  ante,  §  2022. 

Courts-martial,  summary  courts,  and  courts  of  inquiry  were  provided  for 
by  the  Articles  of  War,  arts.  72-121,  and  subsequent  statutes,  which  were 
superseded  by  the  new  Articles  of  War,  ante,  §  2308a. 

For  corresponding  provision  as  to  Naval  Militia,  see  §  3078a  (34),  post ;  as  to 
Naval  Volunteers,  see  f  3078b  (9). 

Notes  of  Deoisions 

Fines  and  enforcement  thereof^-Judg-  military  court  had  jurisdiction,  and  that 
ment  upon  10  days'  notice,  cannot  be  it  was  regularly  constituted  and  impos- 
rendered  upon  the  bond  given  by  the  ed  the  fine.  Slade  v.  Minor  (0.  0. 
collector  of  militia  fines.  Legionary  1817)  Fed.  Cas.  No.  12,937. 
Paymaster  v.  Spalding  (C.  O.  1806)  Militia  fines  and  enforcement  there- 
Fed.  Cas.  No.  8,212.  of  in  the  District  of  Columbia.     Ryan 

In  trespass  against  the  marshal  for  v.  Ringgold  *(C.  0.  1826)  Fed.  Cas.  No. 

levying  a  distress  for  a  militia  fine,  he  12,187. 
need  only,  show  in  justification  that  the 

§  3049a.  (Act  June  3,  1916,  c.  134,  §  102.)     System  of  courts-mar- 
tial. 

Except  in  organizations  in  the  service  of  the  United  States,  court- 
martial  in  the  National  Guard  shall  be  of  three  kinds,  namely,  gen- 
eral courts-martial,  special  courts-martial,  and  summary  courts- 
martial.  They  shall  be  constituted  like,  and  have  cognizance  of  the 
same  subjects,  and  possess  like  powers,  except  as  to  punishments, 
as  similar  courts  provided  for  by  the  laws  and  regulations  govern- 
ing the  Army  of  the  United  States,  and  the  proceedings  of  courts- 
martial  of  the  National  Guard  shall  follow  the  forms  and  modes  of 
procedure  prescribed  for  said  similar  courts.    (39  Stat.) 

This  section  and  the  succeeding  six  sections  were  §§  102-108  of  the  National 
Defense  Act,  cited  above.     They  relate  to  a  system  of  courts-martial  for  the 
I        National  Guard  while  not  in  the  service  of  the  United  States. 

For  corresponding  provisions  as  to  Naval  Militia,  see  |  8078a  (39),  (43),  post 
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§  3049b.  (Act  June  3,  1916,  c.  134,  §  103.)     General  courts-martial. 

General  courts-martial  of  the  National  Guard  not  in  the  service 
of  the  United  States  may  be  convened  by  orders  of  the  President, 
or  of  the  governors  of  the  respective  States  and  Territories,  or  by 
the  commanding  general  of  the  National  Guard  of  the  District  of 
Columbia,  and  such  courts  shall  have  the  power  to  impose  fines 
not  exceeding  $200;  to  sentence  to  forfeiture  of  pay  and  allov^- 
ances;  to  a  reprimand;  to  dismissal  or  dishonorable  discharge 
from  the  service;  to  reduction  of  noncommissioned  officers  to  the 
ranks ;  or  any  two  or  more  of  such  punishments  may  be  combined 
in  the  sentences  imposed  by  such  courts.    (39  Stat.) 

For  corresponding  provisions  as  to  Naval  Militia,  see  f  3078a  (40),  (45),  post. 

§  3049c.  (Act  June  3,  1916,  c.  134,  §  104.)     Special  courts-martial. 

In  the  National  Guard,  not  in  the  service  of  the  United  States, 
the  commanding  officer  of  each  g^arrison,  fort,  post,  camp,  or  other 
place,  brigade,  regiment,  detached  battalion,  or  other  detached 
command,  may  appoint  special  courts-martial  for  his  command ;  but 
such  special  courts-martial  may  in  any  case  be  appointed  by  su- 
perior authority  when  by  the  latter  deemed  desirable.  Special 
courts-martial  shall  have  power  to  try  any  person  subject  to  mili- 
tary law,  except  a  commissioned  officer,  tor  any  crime  or  offense 
made  punishable  by  the  military  laws  of  the  United  States,  and  such 
special  courts-martial  shall  have  the  same  powers  of  punishment  as 
do  general  courts-martial,  except  that  fines  imposed  by  such  courts 
shall  not  exceed  $100.    (39  Stat.) 

For  corresponding  provisions  as  to  Naval  Militia,  see  f  3078a  (41),  (46),  post. 

§  3049d.  (Act  June  3,  1916,  c.  134,  §  105.)     Summary  courts. 

In  the  National  Guard,  not  in  the  service  of  the  United  States, 
the  commanding  officer  of  each  garrison,  fort,  post,  or  other  place, 
regiment  or  corps,  detached  battalion,  company,  or  other  detach- 
ment of  the  National  Guard  may  appoint  for  such  place  or  com- 
mand a  summary  court  to  consist  of  one  officer,  who  shall  have 
power  to  administer  oaths  and  to  try  the  enlisted  men  of  such  place 
or  command  for  breaches  of  discipline  and  violations  of  laws  gov- 
erning such  organizations;  and  said  court,  when  satisfied  of  the 
guilt  of  such  soldier,  may  impose  fines  not  exceeding  $25  for  any 
single  offense;  may  sentence  noncommissioned  officer  to  reduction 
to  the  ranks;  may  sentence  to  forfeiture  of  pay  and  allowances. 
The  proceedings  of  such  court  shall  be  informal,  and  the  minutes 
thereof  shall  be  the  same  as  prescribed  for  summary  courts  of  the 
Army  of  the  United  States.    (39  Stat.) 

For  corresponding  provisions  as  to  Naval  Militia,  see  J  3078a  (42),  (47),  post 

§  3049c.  (Act  June  3,  1916,  c.  134,  §  106.)     Sentences  to  confioe- 
ment  in  lieu  of  fines. 

All  courts-martial  of  the  National  Guard,  not  in  the  service  of  the 
United  States,  including  summary  courts,  shall  have  power  to 
sentence  to  confinement  in  lieu  of  fines  authorized  to  be  imposed: 
Provided,  That  such  sentences  of  confinement  shall  not  exceed  one 
day  for  each  dollar  of  fine  authorized.    (39  Stat.) 

For  corresponding  provision  as  to  Naval  Militia,  see  fi  8(^8a  (48),  post 

§  3049f.  (Act  June  3,  1916,  c.  134,  §  107.)     Approval  of  sentences 

of  dismissal. 
No  sentence  of  dismissal  from  the  service  or  dishonorable  dis- 
charge, imposed  by  a  National  Guard  court-martial,  not  in  the 
service  of  the  United  States,  shall  be  executed  until  approved  by 
the  governor  of  the  State  or  Territory  concerned,  or  by  the  coni- 
manding  general  of  the  National  Giiard  of  the  District  of  Columbia, 
(39  Stat.) 

For  correspondiiig  provision  aa  to  Naval  Militia,  see  |  3078a  (49),  post 
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§  3049g.  (Act  June  3,  1916,  c.  134,  §  108.)     Warrants  of  arrest; 
processes ;   sentences. 

In  the  National  Guard,  not  in  the  service  of  the  United  States, 
presidents  of  courts-martial  and  summary  court  officers  shall  have 
power  to  issue  warrants  to  arrest  accused  persons  and  to  bring 
them  before  the  court  for  trial  whenever  such  persons  shall  have 
disobeyed  an  order  in  writing  from  the  convening  authority  to 
appear  before  such  court,  a  copy  of  the  charge  or  charges  having 
been  delivered  to  the  accused  with  such  order,  and  to  issue  sub- 
poenas and  subpoenas  duces  tecum  and  to  enforce  by  attachment 
attendance  of  witnesses  and  the  production  of  books  and  papers, 
and  to  sentence  for  a  refusal  to  be  sworn  or  to  answer  as  provided  in 
actions  before  civil  courts. 

All  processes  and  sentences  of  said  courts  shall  be  executed  by 
such  civil  officers  as  may  be  prescribed  by  the  laws  of  the  several 
States  and  Territories,  and  in  any  State  where  no  provision  shall 
have  been  made  for  such  action,  and  in  the  Territories  and  the  Dis- 
trict of  Columbia,  such  processes  and  sentences  shall  be  executed 
by  a  United  States  marshal  or  his  duly  appointed  deputy,  and  it 
shall  be  the  duty  of  any  United  States  marshal  to  execute  all  such 
processes  and  sentences  and  make  return  thereof  to  the  officer  issu- 
ing or  imposing  the  same.    (39  Stat.) 

For  corresponding  provisions  as  to  Naval  Militia,  see  I  3078a  (50),  (51),  post. 

§  3050.  (Act  June  3,  1916,  c.  134,  §  101.)  When  in  service  subject 
to  laws  governing  Regular  Army. 
The  National  Guard  when  called  as  such  into  the  service  of  the 
United  States  shall,  from  the  time  they  are  required  by  the  terms 
of  the  call  to  respond  thereto,  be  subject  to  the  laws  and  regula- 
tions governing  the  Regular  Army,  so  far  as  such  laws  and  regula- 
tions are  applicable  to  officers  and  enlisted  men  whose  permanent 
retention  in  the  military  service,  either  on  the  active  list  or  on  the 
retired  list,  is  not  contemplated  by  existing  law.    (39  Stat.) 

This  was  §  101  of  the  National  Defense  Act,  cited  above.  It  probably  super- 
seded §  9  of  Act  Jan.  21,  1903,  c.  196,  32  Stat.  77(5,  which  was  as  follows : 
**The  militia,  when  called  into  the  actual  service  of  the  United  States,  shall  be 
subject  to  the  same  Rules  and  Articles  of  War  as  the  regular  troops  of  the 
United  States." 

A  provision  that  the  volunteer  forces  shall  be  subject  to  the  laws,  orders,  and 
regulations  governing  the  Regular  Army,  was  made  by  Act  April  25,  1914,  c. 
71,  §  4,  ante,  §  2022. 

For  corresponding  provision  as  to  Naval  Militia,  see  §  3078a  (35),  post,  and 
as  to  Naval  Volunteers,  see  §  3078b  (4),  post 

§  3031.  (Res.  July  1, 1916,  No.  211,  §  4.)  Drafting  National  Guard, 
etc.,  into  federal  service ;  assignments  to  commands. 
Whenever  in  time  of  war  or  public  danger  or  during  the  emtr- 
gency  declared  in  section  one  of  this  resolution,  two  or  more  offi- 
cers of  the  same  grade  are  on  duty  in  the  same  field,  department,  or 
command,  or  organizations  thereof,  the  President  may  assign  the 
command  of  the  forces  of  such  field,  department,  or  command,  or  of 
any  organization  thereof,  without  regard  to  seniority  of  rank  in  the 
same  grade.  In  the  absence  of  such  assignment  by  the  President, 
officers  of  the  same  grade  shall  rank  and  have  precedence  in  the 
following  order  without  regard  to  date  of  rank  or  commission  as 
between  officers  of  different  classes,  namely:  First,  officers  of  the 
Regular  Army  and  officers  of  the  Marine  Corps  detached  for  service 
with  the  Army  by  order  of  the  President ;  second,  officers  of  forces 
drafted  into  the  military  service  of  the  United  States:  Provided, 
That  officers  of  the  Regular  Army  holding  commissions  in  forces 
drafted  into  the  service  of  the  United  States  shall  rank  and  have 
precedence  under  said  commissions  as  if  they  were  commissioned 
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in  the  Regular  Army ;  but  the  rank  of  officers  of  the  Regular  Army 
under  their  commissions  in  the  forces  drafted  into  the  service  of 
the  United  States  shall  not  for  the  purpose  of  this  resolution  be 
held  to  antedate  muster  or  draft  into  the  service  of  the  United 
States.    (39  Stat.) 

See  note  under  |  1  of  this  resolution,  ante,  f  3046. 

For  corresponding  provision  as  to  Naval  Militia,  see  |  8078a  (34),  post,  and 
as  to  Naval  Volunteers,  see  §  3078b  (7),  post 

§  3052.  (Act  Jan.  21,  1903,  c.  196,  §  11,  as  amended.  Act  May  27, 
1908,  c.  204,  §  7.)     Time  of  conMnencemcnt  of  pay;  previous 
expenditures. 
When  the  militia  is  called  into  the  actual  service  of  the  United 
States,  [or  any  portion  of  the  militia  is  called  forth  under  the  provi- 
sions of  this  Act,]  their  pay  shall  commence  from  the  day  of  their 
appearing  at  the  place  of  company  rendezvous,  but  this  provision 
shall  not  be  construed  to  authorize  any  species  of  expenditure  pre- 
vious to  arriving  at  such  places  of  rendezvous  which  is  not  provided 
by  existing  laws  to  be  paid  after  their  arrival  at  such  places  of 
rendezvous.    (32  Stat.  776.    35  Stat.  401.) 

This  section,  as  originally  enacted,  provided  for  pay  when  "any  portion 
of  the  militia  is  accepted  under  the  provisions  of  this  act"  The  word  "ac- 
cepted** was  changed  to  "called  forth,"  by  amendment  by  section  7  of  the 
Militia  Act  of  1908,  last  cited  above. 

The  bracketed  portion  of  this  section  was  probably  superseded  by  f  111  of  the 
National  Defense  Act  of  June  3,  1916,  c.  134,  ante,  §  3045,  providing  for 
drafting  the  National  Guard  when  authorized  by  Congress. 

For  corresponding  provision  as  to  Naval  Militia,  see  f  3078a  (37),  post. 

Notes  of  DeoisioAS 

Expenses^— Expenses  of  the  militia  in  army.     Section  2089,   ante,   fixes   the 

time  of  war,  under  requisition  of  the  compensation  of  an  unmounted  captain 

United  States,  are  properly  payable  by  at  $1,800  per  annum.     Sections  2099, 

them;    and  if  the  state  of  Virginia,  by  2102,   ante,   provide   for  10   per   cent 

the  adoption  of  an  act,  consented  to  additional   pay    to    each    commissioned 

advance  any  portion  of  those  expenses,  officer  below  the  rank  of  general  for 

she  is  under  no  legal  or  moral  obliga-  each  term  of  five  years  of  service,  such 

tion  to  pay  more.     Commonwealth  ▼.  additional  pay   not   to   exceed   40   per 

Pierce  (Va.  1826)  4  Rand.  432.  cent  of  the  yearly  pay  of  grades.    Held, 

Pay  of  onicers^Bums*  Ann.  St  Ind.  ^^  an  unmounted  captain  of  the  Na- 

1908,  S  8490,  provides  that,  when  any  ^^""^^  ^"^^^  who  has  served  oyer  15 

portion  of  the  national  guard  is  caUed  y^i'f^^^l"    ^^^   mto    ser^ce.   is 

into  the  service  of  the  state  in  time  of  entitied  to  the  30  per  cent  additioMl 

war,  insurrection,  or  other  pubHc  dan-  P^y-     State  v.  Dudley   (Ind.  1910)  91 

ger,   each   officer   shall   be   entitied  to  ^*  '^''  ^^' 

pay  at  the  samo  rate  in  every  respect  Cited    without    deflnite     application, 

as   corresponding    grades   may   at    the  West  Virginia  v.  U.  S.   (1910)  45  Ct 

time  be  entitied  to  in  the  United  States  CL  576. 

§  3052a.  (Act  Aug.  29,  1916,  c.  418,  §  1.)     Pa3rment  of  men  enlisted 
by  state  authorities  to  date  of  muster  in. 

Nothing  in  this  Act  or  previous  Acts  of  Congress  shall  be  con- 
strued to  prohibit  the  paying  of  men  enlisted  by  State  authorities 
of  any  State  for  militia  organization  for  the  purpose  of  bringing 
said  organization  up  to  the  minimum  necessary  to  permit  of  the 
muster  in  of  said  organization,  from  the  date  of  such  enlistments 
to  the  date  of  muster  in  or  from  date  of  enlistment  to  date  of  re- 
jection, after  physical  examination.     (39  Stat.) 

From  the  Armj  appropriation  act  for  the  fiscal  year  1917,  cited  above. 

(4302) 


Digitized  by 


Google 


Ch.  A)  THE  MILITIA  §  3063 

§  3052b.  (Act  Aug.  29,  1916»  c.  418»  §  1.)  Appropriation  for  sup- 
port of  families  of  members  of  National  Guard  drafted  into 
service  of  the  United  States;  suits  against  United  States; 
meaning  of  word  "family." 
The  sum  of  $2,000,000  is  hereby  appropriated  out  of  any  money 
in  the  Treasury  not  otherwise  appropriated,  to  be  expended  under 
the  direction  of  the  Secretary  of  War,  and  under  such  rules  and 
regulations  as  he  may  prescribe,  for  the  support  of,  at  a  cost  of 
not  more  than  $50  per  month,  or  so  much  of  said  amount  as  the 
Secretary  of  War  may  deem  necessary,  and  not  more  than  such 
enlisted  man  has  been  contributing  monthly  to  the  support  of  his 
family  at  the  time  of  his  being  called  or  drafted  into  the  service 
of  the  United  States  or  during  his  enlistment  period  m  the  Regular 
Army  at  the  time  of  such  call  or  draft  of  the  Organized  Militia 
or  National  Guard,  the  family  of  each  enlisted  man  of  the  Organiz- 
ed Militia  or  National  Guard  called  or  drafted  into  the  service  of 
the  United  States  until  his  discharge  from  such  service,  and  the 
family  of  each  enlisted  man  of  the  Regular  Army  until  his  dis- 
charge from  active  service  therein  or  until  the  discharge  of  the 
Organized  Militia  or  National  Guard  from  such  service  if  such 
enlisted  man  is  at  that  time  in  active  service  in  the  Regular  Army, 
which  family  during  the  term  of  service  of  such  enlisted  man  has 
no  other  income,  except  the  pay  of  such  enlisted  man,  adequate  for 
the  support  of  said  family :  Provided,  That  the  action  of  the  Secre- 
tary of  War  in  all  cases  provided  for  in  this  paragraph  shall  be 
final,  and  no  right  to  prosecute  a  suit  in  the  Court  of  Claims  or  in 
any  other  court  of  the  United  States  against  the  Government  of 
the  United  States  shall  accrue  to  such  enlisted  man,  or  to  any 
member  of  the  family  of  any  such  enlisted  man,  by  virtue  of  the 
passage  of  this  Act:  And  provided  further.  That  this  paragraph 
shall  not  apply  to  any  such  enlisted  man  who  shall  marry  after 
the  fifteenth  day  of  July,  nineteen  hundred  and  sixteen;  and  the 
word  "family"  shall  include  only  wife,  children,  and  dependent 
mothers.     (39  Stat.) 

From  the  Army  appropriation  act  for  the  fiscal  year  1917,  cited  above. 

§  3052c.  (Act  Sept.  8,  1916,  c.  463,  §  901.)  Act  Aug.  29,  1916,  c. 
418,  §  1,  amended. 
The  Act  approved  August  twenty-ninth,  nineteen  hundred  and 
sixteen,  being  an  Act  making  appropriations  for  the  support  of 
the  Army  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hun- 
dred and  seventeen,  and  for  other  purposes,  is  hereby  amended  as 
follows : 

"The  sum  of  $2,000,000,  therein  appropriated  to  be  expended  un- 
der the  direction  of  the  Secretary  of  War  for  the  support  of  the 
family  of  each  enlisted  man  of  the  Organized  Militia  or  National 
Guard,  or  of  the  Regular  Army,  as  therein  provided,  shall  be  avail- 
able to  be  paid  on  the  basis  of  and  for  time  subsequent  to  June 
eighteenth,  nineteen  hundred  and  sixteen,  the  date  of  the  call  by 
the  President,  and  the  time  for  which  such  payment  shall  be  made 
shall  correspond  with  the  time  of  service  of  the  enlisted  men,  and 
payment  shall  be  made  without  reference  to  the  enlisted  man  hav- 
ing enlisted  before  or  after  the  call  by  the  President."    (39  Stat.) 
This  section  was  §  901  of  an  act  entitled  "An  act  to  increase  the  revenue, 
and  for  other  purposes,"  cited  above.    Other  sections  of  said  act  are  set  forth 
post,  under  Title  XXXIII,  "Duties  Upon  Imports,"  and  Title  XXXV,  "In- 
ternal Revenue." 

§  3053.  (Act  Jan.  21,  1903,  c.  196,  §  12.)     Adjutant-General  in  each 
State,  etc.;    duties,  and  returns  and  reports  to  Secretary  of 
War;   report  to  Congress. 
There  shall  be  appointed  in  each  State,  Territory  and  District 
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of  Columbia,  an  Adjutant-General,  who  shall  perform  such  duties 
as  may  be  prescribed  by  the  laws  of  such  State,  Territory,  and 
District,  respectively,  [and  make  returns  to  the  Secretary  of  War, 
at  such  times  and  in  such  form  as  he  shall  from  time  to  time  pre- 
scribe, of  the  strength  of  the  organized  militia,  and  also  make  such 
reports  as  may  from  time  to  time  be  required  by  the  Secretary  of 
War.]    That  the  Secretary  of  War  shall,  with  his  annual  report  of 
each  year,  transmit  to  Congress  an  abstract  of  the  returns  and  re- 
ports of  the  adjutants-general  of  the  States,  Territories,  and  the 
District  of  Columbia,  with  such  observations  thereon  as  he  may 
deem  necessary  for  the  information  of  Congress.    (32  Stat.  776.) 
Previous  provisions,  that  the  Secretary  of  War  should  lay  before  Congress 
in  each  year  an  abstract  of  the  returns  of  the  adjutant-generals  of  the  several 
States  of  the  militia  thereof,  were  contained  in  R.  S.  §  232,  which  was  repeal- 
ed by  section  25  of  this  act. 

This  was  §  12  of  the  Militia  Act  of  1903,  cited  above.  The  words  of  this 
section  enclosed  in  brackets  ai*e  superseded  by  similar  provisions  of  f  66  of 
Act  June  3,  1016,  c.  134,  post,  §  3053a. 

As  to  annual  estimates  of  necessary  militia  expenditures  required  of  the  Sec- 
retary of  War,  see  §  119  of  the  National  Defense  Act  of  June  3,  1916,  c.  134, 
post,  §  3055. 
For  corresponding  provision  as  to  Naval  Militia,  see  §  3078a  (31),  post 

Notes  of  De<$isioiui 

OIRce  of  adjutant  general.^The  office  those  mentioned)  shall  be  continued  or 

of  adjutant  general  exists  in  Nebras-  created."     State  v.   Weston   (1876)    4 

ka  by  virtue  of  an  appointment  from  Neb.  234. 

the  governor  as  commander  in  chief  of  Blanks  and  formsw^Under  Act  May 

the   military   forces,   acting   under   an-  8,  1792,  §  6,  requiring  the  adjutant  gen- 

thority  given  him  by  Act  May  8,  1792  eral  to  furnish  blanks  and  forms  to  the 

(1  Stat  273),  and  Act  Neb.  March  4,  militia  for  the   return  of   enrollments, 

1870    (Gen.    St   470).     Such   office   is  the  forms  so  prescribed  and  furnished 

not   executive,   within   the   meaning   of  are  of  the  same  binding  force  as  if  con- 

the  "constitutional    provision    that   "no  tained   in    the    act    itself.      Sawtel    v. 

other  executive  state  office  (aside  from  Davis  (1828)  6  Me.  (5  Greenl.)  438. 

§  3053a.  (Act  June  3,  1916,  c.  134,  §  66.)     Adjutants  General  of 

states,  etc. 
The  adjutants  general  of  the  States,  Territories,  and  the  District 
of  Columbia  and  the  officers  of  the  National  Guard  shall  make  such 
returns  and  reports  to  the  Secretary  of  War,  or  to  such  officers  as 
he  may  designate,'  at  such  times  and  in  such  form  as  the  Secretary 
of  War  may  from  time  to  time  prescribe:  Provided,  That  the  ad- 
jutants general  of  the  Territories  and  of  the  District  of  Columbia 
shall  be  appointed  by  the  President  with  such  rank  and  qualifica- 
tions as  he  may  prescribe,  and  each  adjutant  general  for  a  Terri- 
tory shall  be  a  citizen  of  the  Territory  for  which  he  is  appointed. 
(39  Stat.) 

This  was  §  66  of  the  National  Defense  Act,  cited  above. 

For  corresponding  provision  as  to  Naval  Militia,  see  §  3078a  (31),  post. 

(R.  S.  §  1661,  as  amended,  Act  Feb.  12,  1887,  c.  129,  §  1,  Act 
June  6,  1900,  c.  805,  and  Act  June  22,  1906,  c.  3515,  §  1. 

Superseded.) 
This  section  was  as  follows:  "The  sum  of  two  million  dollars  is  hereby  an- 
nually appropriated,  to  be  paid  out  of  any  money  in  the  Treasury  not  other- 
wise appropriated,  for  the  purpose  of  providing  arms,  ordnance  stores,  quar- 
termaster stores,  and  camp  equipage  for  issue  to  the  militia,  such  appropriation 
to  remain  available  until  expended.''  It  was  probably  superseded  by  that  part 
of  f  67  of  the  National  Defense  Act  of  June  3,  1916,  c.  134,  post,  f  3054, 
which  provided  for  annual  appropriation  for  the  National  Guard. 

§  3054.  (Act  June  3,  1916,  c.  134,  §  67.)     Appropriation,  apportion- 
ment, and  disbursement  of  funds  for  the  National  Guard. 
A  sum  of  money  shall  hereafter  be  appropriated  annually,  to  be 
paid  out  of  any  money  in  the  Treasury  not  otherwise  appropriated, 
for  the  support^f  the  National  Guards  including  the  expense  of  pro- 
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viding  arms,  ordnance  stores,  quartermaster  stores,  and  camp  equi- 
page, and  all  other  military  supplies  for  issue  to  the  National  Guard, 
and  such  other  expenses  pe;^rtaining  to  said  guard  as  are  now  or  may 
hereafter  be  authorized  by  law.  ; 

The  appropriation  provided  for  in  this  section  shall  be  apportion- 
ed among  the  several  States  and  Territories  under  just  and  equi- 
table procedure  to  be  prescribed  by  the  Secretary  of  War  and  in 
direct  ratio  to  the  number  of  enlisted  men  in  active  service  in  the 
National  Guard  existing  in  such  States  and  Territories  at  the  date 
of  apportionment  of  said  appropriation,  and  to  the  District  of  Co- 
lumbia, under  such  regulations  as  the  President  may  prescribe: 
Provided,  That  the  sum  so  apportioned  among  the  several  States, 
Territories,  and  the  District  of  Columbia,  shall  be  available  under 
such  rules  as  may  be  prescribed  by  the  Secretary  of  War  for  the 
actual  and  necessary  expenses  incurred  by  officers  and  enlisted  men 
of  the  Regular  Army  when  traveling  on  duty  in  connection  with  the 
National  Guard;  for  the  transportation  of  supplies  furnished  to 
the  National  Guard  for  the  permanent  equipment  thereof;  for 
office  rent  and  necessary  office  expenses  of  officers  of  the  Regular 
Army  on  duty  with  the  National  Guard;  for  the  expenses  of  the 
Militia  Bureau,  including  clerical  services,  now  authorized  for  the 
Division  of  Militia  Affairs ;  for  expenses  of  enlisted  men  of  the  Reg- 
ular Army  on  duty  with  the  National  Guard,  including  quarters, 
fuel,  light,  medicines,  and  medical  attendance;  and  such  expenses 
shall  constitute  a  charge  against  the  whole  sum  annually  appropri- 
ated for  the  support  of  the  National  Guard,  and  shall  be  paid  there- 
from and  not  from  the  allotment  duly  apportioned  to  any  particular 
State,  Territory,  or  the  District  of  Cfolumbia ;  for  the  promotion  of 
rifle  practice,  including  the  acquisition,  construction,  maintenance, 
and  equipment  of  shooting  galleries  and  suitable  target  ranges ;  for 
the  hiring  of  horses  and  draft  animals  for  the  use  of  mounted  troops, 
baf:teries,  and  wagons;  for  forage  for  the  same;  and  for  such  other 
incidental  expenses  in  connection  with  lawfully  authorized  en- 
campments, maneuvers,  and  field  instruction  as  the  Secretary  of 
War  may  deem  necessary,  and  for  such  other  expenses  pertaining 
to  the  National  Guard  as  are  now  or  may  hereafter  be  authorized 
by  law.    (39  Stat.) 

This  section  was  part  of  §  67  of  the  National  Defense  Act,  cited  above. 
The  remainder  of  said  §  07  is  §  3064a,  post. 

This  section  superseded  §  2  of  Act  Feb.  12,  1S87,  c.  129,  24  Stat  402,  amend- 
ed by  Act  June  22,  190G,  c.  3515,  §  2,  34  Stat.  449,  which  read  as  follows: 
"Said  appropriation  shall  be  apportioned  among  the  several  States  and  Ter- 
ritories, under  the  direction  of  the  Secretary  of  War,  according  to  the  number 
of  Senators  and  Representatives  to  whidi  each  State  respectively  is  entitled 
in  the  Congress  of  the  United  States,  and  to  the  Territories  and  District  of 
Columbia  such  proportion  and  under  such  regulations  as  the  President  may 
prescribe:  Provided,  however,  That  no  State  shall  be  entitled  to  the  benefits 
of  the  appropriation  apportioned  to  it  unless  the  number  of  its  regularly  en- 
listed, organized,  and  uniformed  active  militia  shall  be  at  least  one  hundred 
men  for  each  Senator  and  Representative  to  which  such  State  is  entitled  in 
the  Congress  of  the  United  States.  And  the  amount  of  said  appropriation 
which  is  thus  determined  not  to  be  available  shall  be  covered  back  into  the 
Treasury:  Provided  also,  That  the  sums  so  apportioned  among  the  several 
States  and  Territories  and  the  District  of  Columbia  shall  be  available  for  the 
purposes  named  ip  section  fourteen  of  the  Act  of  January  twenty-first,  nine- 
teen hundred  and  three,  for  the  actual  excess  of  expenses  of  travel  in  making 
the  inspections  therein  provided  for  over  the  allowances  made  for  same  by  law ; 
for  the  promotion  of  rifle  practice,  including  the  acquisition,  construction,  main- 
tenance, and  equipment  of  shooting  galleries  and  suitable  target  ranges;  for 
the  hiring  of  horses  and  draft  animals  for  the  use  of  mounted  troops,  batteries, 
and  wagons;  for  forage  for  the  same  and  for  such  other  incidental  expenses 
in  connection  with  encampments,  maneuvers  and  field  instruction  provided  for 
in  sections  fourteen  and  fifteen  of  the  said  Act  of  January  twenty-first,  nine- 
teen hundred  and  three,  as  the  Secretary  of  War  may  deem  necessary." 
This  section  also  superseded  a  proviso  annexed  to  an  appropriation  for  mano* 
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factnre,  repair,  and  iflsae  of  arms  at  the  national  armories,  in  the  Army  ap- 
'  propriation  act  for  the  fiscal  year  1891,  Act  June  13,  1890,  c  423,  §  1,  26 
Stat.  156,  which  was  as  follows:  "Hereaifter  the  cost  to  the  Ordnance  Depart- 
ment of  all  ordnance  and  ordnance  stores  issued  to  the  States,  Territories,  and 
District  of  Columbia,  under  the  act  of  February  twelfth,  eighteen  hundred  and  / 
eighty-seven,  shall  be  credited  to  the  appropriation  for  'manufacture  of  arms 
at  national  armories,'  and  used  to  procure  like  ordnance  stores,  and  that  said 
appropriation  shall  be  available  until  exhausted,  not  exceeding  two  years." 

Notes  of  DeoisioAS 

Distribution  of  arms.— Where  a  state  States,  having  been  originally  purchas- 

or  territory  had  an  unexpended  balance  ed  by  the  federal  government.    Id. 
to  its  credit,  under  the  old  law,  on  June         Overdrawal    of   arms   and    ordnance 

30,  1887,  which  still  remains  available,  ^^^^^  durina  civil  war^The  Secretary 

such  balance  can  be  drawn  upon  to  sup-  ^^  ^^  Treasury  is  authorized  under  Act 

ply  ordnance  stores  to  it;    but  where  ^j^^^y^  g,  1891   (26  Stat  822)    to  re- 

the  quota  under  the  old  law  has  been  p^y  ^  ^^  ^^^^^  ^^  Vermont  the  full 

overdrawn,   the   amount  overdrawn  is  amount  of  the  direct  tax  collected  un- 

not  to  be  charged  to  such  state  or  ter-  ^^^  ^^^  ^        5    186I   (12  Stat  292), 

ritory  under  the  new  law.     (1887)   19  notwithstanding    the    existence    of   an 

Op.  Atty.  Gen.  61.  unadjusted  claim  of  the  United  States 

Payment  for  stores  taken  by  govern-  for  arms,  accouterments,  clothing,  etc., 

meat.— The  ordnance  and  other  stores  overdrawn    by   that    state    during    the 

belonging  to  the  several  states,  taken  Civil  War,  under  the  act  of  1808  (now 

or  accepted  by  the  government  for  use  section  1661,  R.  S.  [embodied  herein]), 

in  the  war  with  Spain,  should  not  be  a    portion   of   which   were   afterwards 

returned  in  kind,  but  should  be   paid  sold   by    the   state,   and    the   proceeds 

for  at  the  price  agreed  upon,  or,  in  covered  into  the  treasury,  and  against 

the  absence  of  an  agreement,  what  they  which  the  state  has  a  counterclaim  for 

were  worth.     (1899)  22  Op.  Atty.  C^en.  uniforms,    garrison,    and    camp    equip- 

372.  age,  etc.,  furnished  its  own  military  or- 

In  the  absence  of  any  of  the  appro-  ganizations   during   that  war.      (1891) 

priation   for   the    maintenance    of    the  20  Op.  Atty.  Gen.  134. 
militia  in  the  several  states,  or  of  arms.         Act  March  3,  1875   (18   Stat  455), 

ordnance   stores,   etc.,   purchased  with  directing  the  Secretary  of  War  to  credit 

it  the  government  is  not  required  or  to  the  respective  states  the  sums  charg- 

empowered    to    issue    to    the    several  ed  against  them  for  overdrawal  of  arms 

states  stores  in  kind  to  replace  such  and  the  ordnance  stores  during  the  dvil 

arms,   ordnance   stores,   etc,  as   were  war,  upon  a  showing  by  such  states  of 

exhausted,   consumed,    or   impaired   by  a   faithful   disposition  thereof,   and   to 

use  in  the  war  with  Spain;    nor  can  it  refuse  credit  where  such  stores  have 

make  compensation  for  such  stores,  as  been  sold  or  otherwise  misapplied,  is 

they  were  the  property  of  the  United  without  effect  upon  the  question  above 

considered.    Id. 

§  3055.  (Act  June  3,  1916,  c.  134,  §  119.)  Annual  estimates  re- 
quired. 
The  Secretary  of  War  shall  cause  to  be  estimated  annually  the 
amount  necessary  for  carrying  out  the  provisions  of  so  much  of 
this  Act  as  relates  to  the  militia,  and  no  money  shall  be  expended 
under  said  provisions  except  as  shall  from  time  to  time  be  appro- 
priated for  carrying  them  out.    (39  Stat.) 

This  was  i  119  of  the  National  Defense  Act,  cited  above. 

For  corresponding  provision  as  to  Naval  Militia,  see  |  3078a  (56),  post 

§  3056.  (Act  Feb.  12,  1887,  c.  129,  §  3,  as  amended.  Act  June  22, 
1906,  c.  3515,  §  3.)     Purchase  of  arms,  etc.,  and  accountability 
therefor. 
The  purchase  or  manufacture  of  arms,  ordnance  stores,  quar- 
termaster stores,  and  camp  equipage  for  the  militia  under  the  provi- 
sions of  this  Act  shall  be  made  under  the  direction  of  the  Secre- 
tary of  War,  as  such  arms,  ordnance  and  quartermaster  stores,  and 
camp  equipage  are  now  manufactured  or  otherwise  provided  for  the 
use  of  the  Regular  Army,  and  they  shall  be  receipted  for  and  shall  re- 
main the  property  of  the  United  States,  and  be  annually  accounted  for 
by  the  governors  of  the  States  and  Territories  and  by  the  commanding 
general  of  the  National  Guard  of  the  District  of  Columbia,  for  which 
purpose  the  Secretary  of  War  shall  prescribe  and  supply  the  necessary 
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blanks  and  make  such  regulations  as  he  may  deem  necessary  to  protect 
the  interests  of  the  United  States.    (24  Stat.  402.    34  Stat.  450.) 

This  was  §  2  o/  an  act  to  amend  R.  S.  1661. 

This  section,  as  originally  enacted,  did  not  contain  the  words  "and  by  the 
commanding  general  of  the  National  Guard  of  the  District  of  Columbia." 
Those  words  were  added  by  amendment,  by  Act  Jane  22,  1906,  c.  3515,  § 
8,  last  cited  above. 

The  provisions  of  this  act  for  the  purchase  or  manufacture  of  arms,  etc., 
mentioned  in  this  section,  were  the  provisions  of  R.  S.  §  1661,  as  amended 
by  section  1  of  this  act,  and  further  amended  by  section  1  of  said  Act  June 
22, 1900,  c.  8515. 

§  3057.  (Act  June  3,  1916,  c.  134,  §  87.)  Disposition  and  replace- 
ment of  damaged  property,  etc. 
All  military  property  issued  to  the  National  Guard  as  herein 
provided  shall  remain  the  property  of  the  United  States.  When- 
ever any  such  property  issued  to  the  National  Guard  in  any  State 
or  Territory  or  the  District  of  Columbia  shall  have  been  lost,  dam- 
aged, or  destroyed,  or  become  unserviceable  or  unsuitable  by  use  in 
service  or  from  any  other  cause,  it  shall  be  examined  by  a  dis- 
interested surveying  officer  of  the  Regular  Army  or  the  National 
Guard,  detailed  by  the  Secretary  of  War,  and  the  report  qi  such 
suveying  officer  shall  be  forwarded  to  the  Secretary  of  War,  or  to 
such  officer  as  he  shall  designate  to  receive  such  reports ;  and  if  it 
shall  appear  to  the  Secretary  of  War  from  the  record  of  survey  that 
the  property  was  lost,  damaged,  or  destroyed  through  unavoidable 
causes,  he  is  hereby  authorized  to  relieve  the  State  or  Territory  or 
the  District  of  Columbia  from  further  accountability  therefor.  If  it 
shall  appear  that  the  loss,  damage,  or  destruction  of  property  was 
due  to  carelessness  or  neglect,  or  that  its  loss,  damage,  or  destruc- 
tion could  have  been  avoided  by  the  exercise  of  reasonable  care,  the 
money  value  of  such  property  shall  be  charged  to  the  accountable 
State,  Territory,  or  District  of  Columbia,  to  be  paid  from  State, 
Territory,  or  District  funds,  or  any  funds  other  than  Federal.  If 
the  articles  so  surveyed  are  found  to  be  unserviceable  or  unsuit- 
able, the  Secretary  of  War  shall  direct  what  disposition,  by  sale 
or  otherwise,  shall  be  made  of  them ;  and  if  sold,  the  proceeds  of 
such  sale,  as  well  as  stoppages  against  officers  and  enlisted  men, 
and  the  net  proceeds  of  collections  made  from  any  person  or  from 
any  State,  Territory,  or  District  to  reimburse  the  Government  for 
the  loss,  damage,  or  destruction  of  any  property,  shall  be  deposited 
in  the  Treasury  of  the  United  States  as  a  credit  to  said  State,  Ter- 
ritory, or  the  District  of  Columbia,  accountable  for  said  property, 
and  as  a  part  of  and  in  addition  to  that  portion  of  its  allotment  set 
aside  for  the  purchase  of  similar  supplies,  stores,  or  material  of 
war :  Provided  further.  That  if  any  State,  Territory,  or  the  District 
of  Columbia  shall  neglect  or  refuse  to  pay,  or  to  cause  to  be  paid, 
the  money  equivalent  of  any  loss,  damage,  or  destruction  of  prop- 
erty charged  against  such  State,  Territory,  or  the  District  of  Co- 
lumbia by  the  Secretary  of  War  after  survey  by  a  disinterested 
officer  appointed  as  hereinbefore  provided,  the  Secretary  of  War  is 
hereby  authorized  to  debar  such  State,  Territory,  or  the  District 
of  Columbia  from  further  participation  in  any  and  all  appropriations 
for  the  National  Guard  until  such  payment  shall  have  been  made. 
(39  Stat.) 

This  section  was  §  87  of  the  National  Defense  Act,  cited  above.  It  super- 
seded §  4  of  Act  Feb.  12,  1887,  c  129,  24  Stat.  402,  as  ameoded,  Act  June  22, 
1906,  c  3515,  §  4,  34  Stat.  450,  which  read  as  follows:  "Whenever  any  prop- 
erty furnished  to  any  State  or  Territory,  or  the  District  of  Columbia,  as  here- 
inbefore provided,  has  been  lost  or  destroyed,  or  has  become  unserviceable  or 
unsuitable  from  use  in  service,  or  from  any  other  cause,  it  shall  be  examined 
by  a  disinterested  surveying  officer  of  the  organised  militia,  to  be  appointed  by 
the  governor  of  the  State  or  Territory,  or  the  commanding  general  of  the  Na- 
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tional  Guard  of  the  District  of  Columbia,  to  whom  the  property  has  been  is- 
sued, and  his  report  shall  be  forwarded  by  said  governor  or  commanding  gen- 
eral direct  to  the  Secretary  of  War,  and  if  it  shall  appear  to  the  Secretary  of 
War  from  the  record  of  survey  that  the  property  has  been  lost  or  destroyed 
through  unavoidable  causes,  he  is  hereby  authorized  to  relieve  the  State  from 
further  accountability  therefor ;  if  it  shall  appear  that  the  loss  or  destruction 
of  property  was  due  to  carelessness  or  neglect  or  that  its  loss  could  have  been 
avoided  by  the  exercise  of  reasonable  care,  the  money  value  thereof  shaU  be 
charged  against  the  allotment  to  the  States  under  section  sixteen  hundred  and 
sixty-one  of  the  Revised  Statutes  as  amended.  If  the  articles  so  surveyed  are 
found  to  be  unserviceable  or  unsuitable*  the  Secretary  of  War  shall  direct 
what  disposition,  by  sale  or  otherwise,  shall  be  made  of  them,  except  unservice- 
able clothing  which  shall  be  destroyed,  and  if  sold  the  proceeds  of  such  sale 
shall  be  covered  into  the  Treasury  of  the  United  States." 

The  Secretary  of  War  was  authorized  to  relieve  any  State,  Territory  or  the 
District  of  Columbia  from  further  accountability  for  all  United  States  property 
issued  thereto  for  the  use  of  the  Organized  Militia  thereof,  which  the  records 
of  the  War  Department  show  to  have  been  lost  or  destroyed  prior  to  Decem- 
ber 31,  1911,  by  the  Army  appropriation  act  for  the  fiscal  year  1917,  Act  Aug, 
29,  1916,  c.  418,  §  1,  39  Stat. 

§  3058.  (Act  June  3,  1916,  c.  134,  §  88.)     Sale  of  condemned  stores; 

disposition  of  proceeds. 
The  net  proceeds  of  the  sale  of  condemned  stores  issued  to  the 
National  Guard  and  not  charged  to  State  allotments  shall  be  cov- 
ered into  the  Treasury  of  the  United  States,  as  shall  also  stoppages 
against  officers  and  enlisted  men,  and  the  net  proceeds  of  collec- 
tions made  from  any  person  to  reimburse  the  Government  for  the 
loss,  damage,  or  destruction  of  said  property  not  charged  against 
the  State  allotment  issued  for  the  use  of  the  National  Guard.  (39 
Stat.) 

Thia  section  was  §  88  of  the  National  Defense  Act,  cited  above. 

For  corresponding  provision  as  to  Naval  Militia,  see  §  3078a  (15),  post. 

§  3059.  (Act  June  3,  I9I69  c.  134,  §  83.)     Issue  of  arms,  etc.,  to  Na- 
tional  Guard. 

The  Secretary  of  War  is  hereby  authorized  to  procure,  under 
such  regulations  as  the  President  may  prescribe,  by  purchase  or 
manufacture,  within  the  limits  of  available  appropriations  made  by 
Congress,  and  to  issue  from  time  to  time  to  the  National  Guard, 
upon  requisition  of  the  governors  of  the  several  States  and  Terri- 
tories or  the  commanding  general  of  the  National  Guard  of  the  Dis- 
trict of  Columbia,  such  number  of  United  States  service  arms,  with 
all  accessories,  field-artillery  materiel,  engineer,  coast  artillery,  sig- 
nal, and  sanitary  materiel,  accouterments,  field  uniforms,  clothing, 
equipage,  publications,  and  military  stores  of  all  kinds,  including 
public  animals,  as  are  necessary  to  arm,  uniform,  and  equip  for  field 
service  the  National  Guard  in  the  several  States,  Territories,  and 
the  District  of  Columbia :  Provided,  That^as  a  condition  precedent 
to  the  issue  of  any  property  as  provided  for  by  this  Act,  the  State, 
Territory,  or  the  District  of  Columbia  desiring  such  issue  shall  make 
adequate  provision,  to  the  satisfaction  of  the  Secretary  of  War,  for 
the  protection  and  care  of  such  property:  Provided  further.  That, 
whenever  it  shall  be  shown  to  the  satisfaction  of  the  Secretary  of 
War  that  the  National  Guard  of  any  State,  Territory,  or  the  Dis- 
trict of  Columbia,  is  properly  organized,  armed,  and  equipped  for 
field  service,  funds  allotted  to  that  State,  Territory,  or  District  for 
the  support  of  its  National  Guard  may  be  used  for  the  purchase, 
from  the  War  Department,  of  any  article  issued  by  any  of  the  sup- 
ply departments  of  the  Army.    (39  Stat.) 

This  and  the  two  next  succeeding  sections  were  §§  83,  84,  85,  respectively,  of 
the  National  Defense  Act,  cited  above.  They  probably  supersede  §  13  of  Act 
Jan.  21,  1903,  c.  196,  32  Stat.  777,  as  amended  Act  May  27,  1908,  c  204,  S 
8,  35  Stat.  401,  which  was  as  follows:  "The  Secretary  of  War  is  hereby  au- 
thorized to  procure,  by  purchase*  or  manufacture,  and  issue  from  time  to  time 
to  the  organized  nilUtia,  under  such  regulations  as  he  may  prescribe,  such 
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number  of  the  United  States  service  anns,  together  with  all  accessories  and 
such  other  accouterments,  equipments,  uniforms,  clothing,  equipage,  and  mil- 
itary stores  of  all  kinds  required  for  the  Army  of  the  United  States,  as  are 
necessary  to  arm,  uniform,  and  equip  all  of  the  organized  militia  in  the  several 
States,  Territories,  and  the  District  of  Columbia,  in  accordance  with  the  re- 
quirements of  this  Act,  without  charging  the  cost  or  value  thereof,  or  any  ex- 
pense connected  therewith,  against  the  allotment  of  said  State,  Territory,  or 
the  District  of  Columbia,  out  of  the  annual  appropriation  provided  by  section 
sixteen  hundred  and  sixty-one  of  the  Revised  Statutes  as  amended,  or  requir- 
ing payment  therefor,  and  to  exchange,  without  receiving  any  money  credit 
therefor,  ammunition  or  parts  thereof  suitable  to  the  new  arms,  round  for 
round,  for  corresponding  ammunition  suitable  to  the  old  arms  heretofore  issued 
to  said  State,  Territory,  or  the  District  of  Columbia  by  the  United  States: 
Provided,  That  said  property  shall  remain  the  property  of  the  United  States, 
except  as  hereinafter  provided,  and  be  annually  accounted  for  by  the  governors 
of  the  States  and  Territories  as  required  by  law,  and  that  each  State,  Terri- 
tory, and  the  District  of  Columbia  shall,  on  receipt  of  new  arms  or  equip- 
ments, turn  in  to  the  War  Department,  or  otherwise  dispose  of  in  accordance 
with  the  directions  of  the  Secretary  of  War,  without  receiving  any  money 
credit  therefor  and  without  expense  for  transportation,  aU  United  States  prop- 
erty so  replaced  or  condemned.  When  the  organized  militia  is  uniformed  as 
above  required,  the  Secretary  of  War  is  authorized  to  fix  an  annual  clothing 
allowance  to  each  State,  Territory,  and  the  District  of  Columbia  for  each  en- 
listed man  of  the  organized  militia  thereof,  and  thereafter  issues  of  clothing 
to  such  States,  Territories,  and  the  District  of  Columbia  shall  be  in  accord- 
ance with  such  allowance,  and  the  governors  of  the  States  and  Territories  and 
the  commanding  general  of  the  militia  of  the  District  of  Columbia  shall  be  au- 
thorized to  drop  from  their  returns  each  year  as  exi)ended  clothing  correspond- 
ing in  value  to  such  allowance.  The  Secretary  of  War  is  hereby  further  au- 
thorized to  issue  from  time  to  time  to  the  organized  militia,  under  such  regu- 
lations as  he  may  prescribe,  small  arms  and  artillery  ammunition  upon  the 
requisition  of  the  governor,  in  the  proportion  of  fifty  per  centum  of  the  cor- 
responding Regular  Army  allowance,  without  charge  to  the  State's  allotment 
from  the  appropriation  under  section  sixteen  hundred  and  sixty-one,  Revised 
Statutes,  as  amended.  To  provide  means  to  carry  into  effect  the  provisions  of 
this  section,  the  necessary  money  to  cover  the  cost  of  procuring,  exchanging,  or 
issuing  of  arms,  accouterments,  equipments,  uniforms,  clothing,  equipage,  am- 
munition, and  military  stores  to  be  exchanged  or  issued  hereunder  is  hereby 
appropriated  out  of  any  money  in  the  Treasury  not  otherwise  appropriated: 
Provided,  That  the  sum  expended  in  the  execution  of  the  purchases  and  issues 
provided  for  in  this  section  shall  not  exceed  the  sum  of  two  million  dollars  in 
any  fiscal  year:  Provided  also,  That  the  Secretary  of  War  shall  annually  sub- 
mit to  Congress  a  report  of  expenditures  made  by  him  in  the  execution  of  the 
requirements  of  this  section." 

See,  also,  note  under  Act  March  2,  1907,  c.  2511,  post,  §  3060. 

For.  corresponding  provision  as  to  Naval  Militia,  see  §  Sk)78a  (14),  post. 

Notes  of  Deolslons 

Penalties  for  deflclenoy  In  equipment,  are    continued   and   not   abrogated   by 

^A  noncommissioned  officer  or  soldier  St.  Mass.  1809,  c.  108,  regulating  the 

is  not  liable  to  a  penalty  for  a  deficiency  training  of  a  state  militia.     Common- 

in  his  equipments  until  six  months  after  wealth   v.   Annis    (1812)    9  Mass.   31; 

he  is  notified  of  his  enrollment,  as  pro-  Haynes  v.  Jenks    (1824)   19  Mass.    (2 

Tided   by   Act  May   8,  1792,   and   Act  Pick.)   172. 
March  2,  1803,  the  provisions  of  which 

§  3059a.  (Act  June  3,  1916,  c.  134,  §  84.)     Issue  of  new  type  of 
arms  without  charge  to  appropriations. 

Under  such  regulations  as  the  President  may  prescribe,  whenever 
a  new  type  of  equipment,  small  arm,  or  field  gun  shall  have  been 
issued  to  the  National  Guard  of  the  several  States,  Territories,  and 
the  District  of|  Columbia,  such  equipment,  small  arms,  and  field 
g^ns,  including  all  accessories,  shall  be  furnished  without  charging 
the  cost  or  value  thereof  or  any  expense  connected  therewith 
against  the  appropriations  provided  for  the  support  of  the  National 
Guard.    (39  Stat.) 

For  corresponding  provision  as  to  Naval  Militia,  see  §  3078a  (14),  post. 

§  3059b.  (Act  June  3,  1916,  c.  134,  §  85.)     Issue  of  new  type  of 
arms,  etc. ;  return  of  obsolete  arms,  etc. 
Each  State,  Territory,  and  the  District  of  Columbia  shall,  on  the 
receipt  of  new  property  issued  to  replace  obsolete  or  condemned 
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prior  issues,  turn  in  to  the  War  Department  or  otherwise  dispose 
of,  in  accordance  with  the  directions  of  the  Secretary  of  War,  all 
property  so  replaced  or  condemned,  and  shall  not  receive  any  money 
credit  therefor.    (39  Stat.) 

For  corresponding  provision  as  to  Naval  Militia,  see  S  3078a  (14),  post 

§  3060.  (Act  March  2,  1907,  c.  2511.)  Issue  of  new  t3rpe  of  small 
arms,  etc. 

It  shall  be  the  duty  of  the  Secretary  of  War,  whenever  a  new 
type  of  small  arm  shall  have  been  adopted  for  the  use  of  the  Reg- 
ular Army,  and  when  a  sufficient  quantity  of  such  arms  shall  have 
been  manufactured  to  constitute,  in  his  discretion,  an  adequate 
reserve  for  the  armament  of  any  regular  and  volunteer  forces  that 
it  may  be  found  necessary  to  raise  in  case  of  war,  to  cause  the 
organized  militia  of  the  United  States  to  be  furnished  with  small 
arms  of  the  type  so  adopted,  with  bayonets  and  the  necessary  ac- 
couterments  and  equipments,  including  ammunition  therefor:  [Pro- 
vided, That  such  issues  shall  be  made  in  the  manner  provided  in 
section  thirteen  of  the  Act  approved  January  twenty-first,  nineteen 
hundred  and  three,  entitled  "An  Act  to  promote  the  efficiency  of 
the  militia,  and  for  other  purposes."]     (34  Stat.  1174.) 

This  was  a  provision  accompanying  an  appropriation  for  manufacture  of  arms 

in  the  Army  appropriation  act  for  the  fiscal  year  1908,  cited  above. 
The  bracketed  portion  of  this  section  was  probably  superseded  by  §§  83, 

84,  85,  of  the  National  Defense  Act  of  June  3,  1916,  c  134,  ante,  St  3059, 

3059a,  3059b. 

§  3061.  (Act  March  3,  1911,  c.  209.)  Issue  of  automatic  pistols, 
etc.;  exchange  of  ammimition  therefor;  receipt  and  account- 
ing for  pistols,  etc.;  old  United  States  revolvers,  etc.,  to  be 
tximed  in. 

Whenever  in  his  opinion  a  sufficient  number  of  automatic  pis- 
tols of  the  standard  service  type,  holsters,  and  pistol-cartridge  boxes 
therefor,  shall  have  been  procured  and  be  available  for  the  pur- 
pose, the  Secretary  of  War  is  hereby  authorized  to  issue,  on  the  req- 
uisition of  the  governors  of  the  several  States  and  Territories,  or  of 
the  commanding  general  of  the  Militia  of  the  District  of  Columbia, 
such  number  of  standard  pistols,  holsters,  and  pistol-cartridge  boxes 
therefor  as  are  required  for  arming  all  of  the  Organized  Militia  in 
said  States,  Territories,  and  District  of  Columbia,  without  charging 
the  cost  or  value  thereof,  or  any  expense  connected  therewith,  against 
the  allotment  to  said  State,  Territory,  or  District  of  Columbia,  out  of 
the  annual  appropriation  [provided  by  section  sixteen  hundred  and 
sixty-one  of  the  Revised  Statutes,  as  amended,]  or  requiring  payment 
therefor,  and  to  exchange,  without  receiving  any  money  credit  there- 
for, ammunition,  or  parts  thereof,  suitable  to  the  new  standard  pistol, 
round  for  round,  for  corresponding  ammunition  suitable  to  the  old 
revolver  theretofore  issued  to  said  States,  Territory,  or  District  by  the 
United  States :  Provided,  That  the  said  standard  pistols,  holsters,  and 
pistol^cartridge  boxes  therefor  shall  be  receipted  for  and  shall  re- 
main the  property  of  the  United  States  and  be  annually  accounted  for 
by  the  governors  of  the  States  and  Territories  and  the  commanding 
general  of  the  Militia  of  the  District  of  Columbia  as  now  required 
by  law,  and  that  each  State,  Territory,  and  District  shall,  on  receipt 
of  the  new  pistols,  holsters,  and  pistol-cartridge  boxes,  and  ammuni- 
tion, turn  in  to  the  Ordnance  Department  of  the  United  States  Army, 
without  receiving  any  money  credit  therefor  and  without  expense  for 
transportation,  all  United  States  revolvers  and  ammunition  tfierefor, 
holsters,  and  revolver-cartridge  boxes  now  in  its  possession. 

To  provide  means  to  carry  into  effect  the  foregoing  provisions,  the 
necessary  money,  not  to  exceed  three  hundred  thousand  dollars,  to 
recover  the  cost  of  exchanging  or  issuing  the  new  pistols,  ammunition 
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therefor,  holsters,  and  pistol-cartridge  boxes  to  be  exchanged  or  is- 
sued hereunder,  is  hereby  appropriated  out  of  any  moneys  in  3ie  Treas- 
ury not  otherwise  appropriated.    (36  Stat.  1057.) 

These  were  provisos  annexed  to  an  appropriation  for  the  manufacture  of 
arms  in  the  Army  appropriation  act  for  the  fiscal  year  1911,  cited  above. 

The  portion  of  this  section  referring  to  R.  S.  {  1661,  inclosed  in  brackets, 
was  superseded  by  the  provision  for  annual  appropriation  in  (  67  of  the 
National  Defense  Act  of  June  3,  1916,  set  forth  ante,  §  3054. 

§  3061a.  (Act  Aug.  29,  1916,  c.  418,  §  1.)  Supplying  and  exchang- 
ing infantry  equipment;  requisitions;  equipment  permanent 
property  of  the  United  States ;  annual  accoimting. 
Whenever  in  the  opinion  of  the  Secretary  of  War  a  sufficient 
number  of  Infantry  equipment,  model  of  nineteen  hundred  and 
ten,  shall  have  been  procured  and  shall  be  available  for  the  pur- 
pose the  Secretary  of  War  is  hereby  authorized  to  issue  on  the 
requisition  of  the  governors  of  the  several  States  and  Territories, 
or  the  commanding  general  of  the  District  of  Columbia  National 
Guard,  such  numbers  thereof  as  are  required  for  equipping  the  Na- 
tional Guard  in  said  States,  Territories,  and  the  District  of  Colum- 
bia, without  charging  the  cost  or  value  thereof  or  any  expenses 
connected  therewith  against  any  allotments  to  said  States,  Ter- 
ritories, or  the  District  of  Columbia:  Provided,  That  the  equip- 
ment thus  issued  shall  be  receipted  for  and  shall  remain  the  prop- 
erty of  the  United  States  and  be  annually  accounted  for  by  the 
governors  of  the  several  States,  Territories,  and  the  commanding 
general  of  the  District  of  Columbia  National  Guard  as  now  re- 
quired by  law,  and  that  each  State,  Territory,  and  the  District  of 
Columbia  shall,  upon  receipt  of  new  equipment,  turn  in  to  the 
Ordnance  Department  of  the  United  States  Army,  without  receiv- 
ing any  money  credit  therefor  and  without  expense  for  transporta- 
tion of  Infantry  equipment  now  in  its  possession,  the  property  of 
the  United  States,  and  replaced  by  articles  of  the  model  of  nineteen 
hundred  and  ten  equipment.    (39  Stat.) 

There  were  provisos  annexed  to  an  appropriation  of  $400,000  for  supplying 
and  exchanging  infantry  equipment,  National  Guard,  in  the  Army  appropriation 
act  for  the  fiscal  year  1917,  cited  above. 

§  3062.  (Act  Aug.  29,  1916,  c.  418,  §  1.)  Issue  of  field  artillery  ma- 
terial; accoimting  therefor. 
For  the  purpose  of  manufacturing  field  artillery  material  for  the 
National  Guard  of  the  several  States,  Territories,  and  the  District 
of  Columbia,  but  to  remain  the  property  of  the  United  States  and 
to  be  accounted  for  in  the  manner  now  prescribed  by  law,  the  Sec- 
retary of  War  is  hereby  authorized,  under  such  regulations  as  he 
may  prescribe,  on  the  requisitions  of  the  governors  of  the  several 
States  and  Territories  or  the  commanding  general  of  the  National 
Guard  of  the  District  of  Columbia,  to  issue  said  artillery  material  to 
the  National  Guard ;  and  the  sum  of  $10,000,000  is  hereby  appropri- 
ated and  made  immediately  available  and  to  remain  available  until 
the  end  of  the  fiscal  year  nineteen  hundred  and  eighteen,  for  the 
manufacture  and  issue  of  the  articles  constituting  the  same:  Pro- 
vided, That  not  more  than  $5,000,000  of  this  appropriation  may  be 
used  for  the  purchase  of  field  artillery  material.     (39  Stat.) 

This  was  a  provision,  under  the  heading  "Field  Artillery  for  National 
Guard/'  of  the  Army  appropriation  act  for  the  fiscal  year  1917,  cited  above. 

Previous  similar  provisions  for  the  Organized  Militia  were  made  by  pre- 
ceding Army  appropriation  acts:  Act  April  23»  1904,  c  1485,  33  Stat  275: 
Act  March  2,  1905,  c.  1307,  33  Stat  840;  Act  June  12,  1906,  c.  3078,  34 
Stat  257;  Act  March  2.  1907,  c.  2511,  34  Stat  1179;  Act  March  3,  1911, 
c.  209,  86  Stat  1058;  Act  Aug.  24,  1912,  c.  391,  37  Stot  589;  Act  March 
2,  1913,  c  93,  37  Stot  721;  Act  April  27,  1914,  c  72,  38  Stot  871;  and 
Act  March  4,  1915,  c.  143,  S  1,  38  Stot  1083. 
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§  3062a.  (Act  June  3,  1916,  c.  134,  §  89.)  Horses  for  cavalry  and 
field  artillery  of  National  CKiard. 

Funds  allotted  by  the  Secretary  of  War  for  the  support  of  the 
National  Guard  shall  be  available  for  the  purchase,  under  such  regu- 
lations as  the  Secretary  of  War  may  prescribe,  of  horses  conform- 
ing to  the  Regular  Army  standards  for  the  use  of  Field  Artillery 
and  Cavalry  of  the  National  Guard,  said  horses  to  remain  the  prop- 
erty of  the  United  States  and  to  be  used  solely  for  military  pur- 
poses. 

Horses  so  purchased  may  be  issued  not  to  exceed  thirty-two  to 
any  one  battery  or  troop,  under  such  regulations  as  the  Secretary 
of  War  may  prescribe;  and  the  Secretary  of  War  is  further  au- 
thorized to  issue,  in  lieu  of  purchase,  for  the  use  of  such  organiza- 
tions, condemned  Army  horses  which  are  no  longer  fit  for  service, 
but  which  may  be  suitable  for  the  purposes  of  instruction,  such 
horses  to  be  sold  as  now  provided  by  law  when  said  purposes  shall 
have  been  served.     (39  Stat.) 

This  section  and  the  next  siicceeding  section  were  §§  89  and  90  of  the 
National  Defense  Act,  cited  above. 

§  3062b.  (Act  June  3,  1916,  c.  134,  §  90.)  Use  of  funds  for  forage, 
bedding,  etc. 
Funds  allotted  by  the  Secretary  of  War  for  the  support  of  the 
National  Guard  shall  be  available  for  the  purchase  and  issue  of 
forage,  bedding,  shoeing,  and  veterinary  services,  and  supplies  for 
the  Government  horses  issued  to  any  battery  or  troop,  and  for  the 
compensation  of  competent  help  for  the  care  of  the  material,  ani- 
mals, and  equipment  thereof,  under  such  regulations  as  the  Secre- 
tary of  War  may  prescribe :  Provided,  That  the  men  to  be  compen- 
sated, not  to  exceed  five  for  each  battery  or  troop,  shall  be  duly  en- 
listed therein  and  shall  be  detailed  by  the  battery  or  troop  com- 
mander, under  such  regulations  as  the  Secretary  of  War  niay  pre- 
scribe, and  shall  be  paid  by  the  United  States  disbursing  officer  in 
each  State,  Territory,  and  the  District  of  Columbia.    (39  Stat.) 

§  3062c.  (Act  Aug.  29,  1916,  c.  418,  §  1.)     Horses  purchased  for 
National  Guard  to  remain  property  of  the  United  States;  limi- 
tation as  to  niunber  issued. 
Arming,  equipping,  and  training  the  National  Guard:    To  pro- 
vide for  the  purchase,  under  such  regulations  as  the  Secretary  of 
War  may  prescribe,  of  horses  conforming  to  the  Regular  Army 
standards  for  the  Use  of  Field  Artillery,  Cavalry,  signtil  companies, 
engineer   companies,   ambulance   companies,   and   other   mounted 
units  of  the  National  Guard,  said  horses  to  remain  the  property  of 
the  United   States  and  to  be  used  solely  for  military  purposes. 
Horses  so  purchased  may  be  issued  not  to  exceed  thirty-two  to 
any  one  battery,  troop,  or  company,  or  four  to  a  battalion  or  regi- 
mental headquarters,  under  such  regulations  as  the  Secretary  of 
War  may  prescribe.    (39  Stat.) 

From  the  Army  appropriation  act  for  the  fiscal  year  1917,  cited  above. 

§  3063.  (Act  March  23,  1910,  c.  115.)     Purchase  of  material,  equip- 
ment, etc.,  for  State  coast  artillery  organizations;  withdrawal  in 
time  of  war. 
For  the  purchase  of  material,  equipment,  books  of  instruction,  range 
finders,  and  fire-control  equipment  for  the  instruction  and  use  of  State 
coast  artillery  organizations,     ♦     *:     Provided,  That  in  time  of 
war,  or  threatened  war,  such  equipment  may,  in  the  discretion  of 
the  Secretary  of  War,  be  withdrawn  from  armories  or  other  places 
where  it  is  in  use  by  the  State  coast  artillery  organizations,  and 
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may  be  used  in  the  fortifications  of  the  United  States.  (36  Stat. 
261.) 

This  was  a  proyision  of  the  Army  appropriation  act  for  the  fiscal  year  1911, 
cited  above. 

A  similar  appropriation,  with  the  same  proviso  annexed,  was  made  in  the 
Army  appropriation  acts  for  4he  two  preceding  fiscal  years.  It  was  not 
repeated  in  the  similar  acts  for  subsequent  years. 

Provisions  authorizing  the  Secretary  of  War  to  issue,  on  requisition  of  the 
Governor  of  a  State  bordering  on  the  sea  or  Gulf  coast,  and  having  a  perma- 
nent camping  ground  for  the  encampment  of  the  militia  not  less  than  six 
days  annually,  two  heavy  guns  and  four  mortars,  with  carriages  and  plat- 
forms, for  their  instruction,  and  for  the  construction  of  a  suitable  battery 
for  the  cannon  so  issued,  and  appropriating  $5,000  for  supplying  each  State 
that  might  apply,  made  by  Act  May  19,  1882,  c.  172,  §  2,  22  Stat  93,  were 
repealed  by  Act  March  2,  1907,  c.  2507,  34  Stat  1060. 

§  3064.  (Act  June  3,  1916,  c.  134,  §  93.)  Inspections  of  the  Na- 
tional Guard. 
The  Secretary  of  War  shall  cause  an  inspection  to  be  made  at 
least  once  each  year  by  inspectors  general,  and  if  necessary  by 
other  officers,  of  the  Regular  Army,  detailed  by  him  for  that  pur- 
pose, to  determine  whether  the  amount  and  condition  of  the  prop- 
erty in  the  hands  of  the  National  Guard  is  satisfactory ;  whether 
the  National  Guard  is  organized  as  hereinbefore  prescribed ;  wheth- 
er the  officers  and  enlisted  men  possess  the  physical  and  other 
qualifications  prescribed;  whether  the  organization  and  the  of- 
ficers and  enlisted  men  thereof  are  sufficiently  armed,  uniformed, 
equipped,  and  being  trained  and  instructed  for  active  duty  in  the 
field  or  coast  defense,  and  whether  the  records  are  being  kept  in 
accordance  with  the  requirements  of  this  Act.  The  reports  of 
such  inspections  shall  serve  as  the  basis  for  deciding  as  to  the  is- 
sue to  and  retention  by  the  National  Guard  of  the  military  prop- 
erty provided  for  by  this  Act,  and  for  determining  what  organiza- 
tions and  individuals  shall  be  considered  as  constituting  parts  of 
the  National  Guard  within  the  meaning  of  this  Act.    (39  Stat.) 

This  section  and  the  following  section  probably  superseded  §  14  of  Act 
Jan.  21,  1903,  c.  196,  32  Stat.  777,  which  was  as  follows:  "Whenever  it  shaU 
appear  by  the  report  of  inspections,  which  it  shall  be  the  duty  of  the  Sec- 
retary of  War  to  cause  to  be  made  at  least  once  in  each  year  by  officers 
detailed  by  him  for  that  purpose,  that  the  organized  militia  of  a  state  or 
territory  or  of  the  District  ot  Columbia  is  sufficiently  armed,  uniformed,  and 
equipped  for  active  duty  in  the  field,  the  Secretary  of  War  is  authorized,  on 
the  requisition  of  the  governor  of  such  State  or  Territory,  to  pay  to  the 
quarter-master-general  thereof,  or  to  such  other  officer  of  the  militia  of 
said  State  as  the  said  governor  may  designate  and  appoint  for  the  purpose,  so 
much  of  its  allotment  out  of  the  said  annual  appropriation  under  section 
sixteen  hundred  and  sixty-one  of  the  Revised  Statutes  as  amended  as  shall  be 
necessary  for  the  payment,  subsistence,  and  transportation  of  such  portion 
of  said  organized  militia  as  shall  engage  in  actual  field  or  camp  service 
for  instruction,  and  the  officers  and  enlisted  men  of  such  militia  while  so 
engaged  shall  be  entitled  to  the  same  pay,  subsistence  and  transportation  or 
travel  allowances  as  officers  and  enlisted  men  of  corresponding  grades  of 
the  Regular  Army  are  or  may  hereafter  be  entitled  by  law,  and  the  officer  so 
designated  and  appointed  shall  be  regarded  as  a  disbursing  officer  of  the 
United  States,  and  shall  render  his  accounts  through  the  War  Department 
to  the  proper  accounting  officers  of  the  Treasury  for  settlement,  and  he 
shall  be  required  to  give  good  and  sufficient  bonds  to  the  United  States, 
in  such  sums  as  the  Secretary  of  War  may  direct,  faithfully  to  account  for 
the  safe-keeping  and  payment  of  the  public  moneys  so  intrusted  to  him  for 
disbursement'' 
For  corresponding  provision  as  to  Naval  Militia,  see  §  3078a  (28),  post 

§  3064a.  (Act  June  3,  1916,  c.  134,  §  67.)  Property  and  disbursing 
ofEcers. 
The  governor  of  each  State  and  Territory  and  the  commanding 
general  of  the  National  Guard  of  the  District  of  Columbia  shall 
appoint,  designate,  or  detail,  subject  to  the  approval  of  the  Secre- 
tary of  War,  an  officer  of  the  National  Guard  of  the  State,  Territory, 
or  District  of  Columbia  who  shall  be  regarded  as  property  and  dis- 
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bursing  officer  for  the  United  States.  He  shall  receipt  and  account 
for  all  funds  and  property  belonging  to  the  United  States  in  pos- 
session of  the  National  Guard  of  his  State,  Territory,  or  District, 
and  shall  make  such  returns  and  reports  concerning  the  same  as 
may  be  required  by  the  Secretary  of  AJ'^ar.  The  Secretary  of  War 
is  authorized,  on  the  requisition  of  the  governor  of  a  State  or  Ter- 
ritory or  the  commanding  general  of  the  National  Guard  of  the  Dis- 
trict of  Columbia,  to  pay  to  the  property  and  disbursing  officer 
thereof  so  much  of  its  allotment  out  of  the  annual  appropriation  for 
the  support  of  the  National  Guard  as  shall,  in  the  judgment  of  the 
Secretary  of  War,  be  necessary  for  the  purposes  enumerated  there- 
in. He  shall  render,  through  the  War  Department,  such  accounts 
of  Federal  funds  intrusted  to  him  for  disbursement  as  may  be  re- 
quired by  the  Treasury  Department.  Before  entering  upon  the 
performance  of  his  duties  as  property  and  disbursing  officer  he 
shall  be  required  to  give  good  and  sufficient  bond  to  the  United 
States,  the  amount  thereof  to  be  determined  by  the  Secretary  of 
War,  for  the  faithful  performance  of  his  duties  and  for  the  safe- 
keeping and  proper  disposition  of  the  Federal  property  and  funds 
intrusted  to  his  care.  He  shall,  after  having  qualified  as  property 
and  disbursing  officer,  receive  pay  for  his  services  at  a  rate  to  be 
fixed  by  the  Secretary  of  War,  and  such  compensation  shall  be  a 
charge  against  the  whole  sum  annually  appropriated  for  the  sup- 
port of  the  National  Guard :  Provided,  That  when  traveling  in  the 
performance  of  his  official  duties  under  orders  issued  by  the  proper 
authorities  he  shall  be  reimbursed  for  his  actual  necessary  traveling 
expenses,  the  sum  to  bfe  made  a  charge  against  the  allotment  of  the 
State,  Territory,  or  District  of  Columbia:  Provided  further,  That 
the  Secretary  of  War  shall  cause  an  inspection  of  the  accounts  and 
records  of  the  property  and  disbursing  officer  to  be  made  by  an  in- 
spector general  of  the  Army  at  least  once  each  year :  And  provided 
further,  That  the  Secretary  of  War  is  empowered  to  make  all  rules 
and  regulations  necessary  to  carry  into  effect  the  provisions  of  this 
section.    (39  Stat.) 

This  was  part  of  §  67  of  the  National  Defense  Act,*  dted  above.     The 

remainder  of  said  {  67  is  §  3054,  ante. 
For  corresponding  provisions  as  to  Naval  Militia,  see  S  3078a  (16-18),  (28), 

(29),  post. 

§  3064b.  (Act  June  3,  1916,  c.  134,  §  116.)     Noncompliance  with 

federal  act. 
Whenever  any  State  shall,  within  a  limit  of  time  to  be  fixed  by 
the  President,  have  failed  or  refused  to  comply  with  or  enforce 
any  requirement  of  this  Act,  or  any  regulation  promulgated  there- 
under and  in  aid  thereof  by  the  President  or  the  Secretary  of  War, 
the  National  Guard  of  such  State  shall  be  debarred,  wholly  or  in 
part,  as  the  President  may  direct,  from  receiving  from  the  United 
States  any  pecuniary  or  other  aid,  benefit,  or  privilege  authorized 
or  provided  by  this  Act  or  any  other  law.    (39  Stat.) 

This  was  {  116  of  the  National  Defense  Act,  dted  above. 

See  {  92  of  this  act,  post,  §  8072. 

§  3065.  (Act  May  11,  1908,  c.  163.)     Officers  of  organized  militia 
not  required  to  give  bonds  for  fimds  for  purchase  of  travel  ra- 
tions. 
Officers  of  the  organized  militia  who  may  hereafter  be  furnished, 
under  proper  authority,  with  funds  for  the  purchase  of  coffee,  or 
other  components  of  the  travel  ration  for  the  use  of  their  respec- 
tive commands,  shall  not  be  required  to  furnish  bonds  for  the  safe- 
keeping and  disbursement  of  the  same.    (35  Stat.  117.) 

This  was  a  proviso  annexed  to  the  appropriation  for  purchase  of  subsis- 
tence supplies  in  the  Army  appropriation  act  for  the  fiscal  year  1909,  dted 
above. 
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§  3066.  (Act  June  3,  1916,  c.  134,  §  94.)     Encampments  and  ma- 
neuvers. 

Under  such  regulations  as  the  President  may  prescribe  the  Secre- 
tary of  War  is  authorized  to  provide  for  the  participation  of  the 
whole  or  any  part  of  the  National  Guard  in  encampments,  maneu- 
vers, or  other  exercises,  including  outdoor  target  practice,  for  field 
or  coast-defense  instruction,  either  independently  or  in  conjunction 
with  any  part  of  the  Regular  Army,  and  there  may  be  set  aside 
from  the  funds  appropriated  for  that  purpose  and  allotted  to  any 
State,  Territory,  or  the  District  of  Columbia,  such  portion  of  said 
funds  as  may  be  necessary  for  the  payment,  subsistence,  transporta- 
tion, and  other  proper  expenses  of  such  portion  of  the  National 
Guard  of  such  State,  Territory,  or  the  District  of  Columbia  as  shall 
participate  in  such  encampments,  maneuvers,  or  other  exercises,  in- 
cluding outdoor  target  practice,  for  field  and  coast-defense  instruc- 
tion ;  and  the  officers  and  enlisted  men  of  such  National  Guard 
while  so  engaged  shall  be  entitled  to  the  same  pay,  subsistence,  and 
transportation  as  officers  and  enlisted  men  of  corresponding  grades 
of  the  Regular  Army  are  or  hereafter  may  be  entitled  by  law.  (39 
Stat.) 

This  section  and  the  two  next  following  sections  were  §§  94,  95,  and  97 
of  the  National  Defense  Act,  cited  above. 

They  probably  superseded  §  15  of  Act  Jan.  21.  1903,  c  196,  82  Stat  777. 
as  amended,  Act  May  27,  1908,  c.  204,  §  9,  35  Stat  402,  and  Act  April  21, 
1910,  c.  185,  36  Stat  329,  reading  as  follows:  "The  Secretary  of  War  is 
authorized  to  provide  for  participation  by  any  part  of  the  organized  militia 
of  any  State,  Territory,  or  the  District  of  Columbia,  on  the  request  of  the 
governor  of  a  State  or  Territory,  or  the  commanding-general  of  the  militia 
of  the  District  of  Columbia,  in  the  encampments,  maneuvers,  and  field  instruc- 
tion of  any  part  of  the  Regular  Army,  at  or  near  any  military  post  or  camp  or 
lake  or  sea-coast  defenses  of  the  United  States.  In  such  case  the  organ- 
ized  militia  so  participating  shall  receive  the  same  pay,  subsistence,  and  trans- 
portation as  is  provided  by  law  for  the  officers  and  men  of  the  Regular 
Army,  and  no  part  of  the  sums  appropriated  for  the  support  of  the  Regular 
J^my  shall  be  used  to  pay  any  part  of  the  expenses  of  the  organized  militia 
of  any  State  or  Territory  or  the  District  of  Columbia,  while  engaged  in 
joint  encampments,  maneuvers,  and  field  instruction  of  the  Regular  Army 
and  militia:  Provided,  That  the  Secretary  of  War  is  authorized,  under  requisi- 
tion of  the  governor  of  a  State  or  Territory  or  the  commanding-general  of 
the  militia  of  the  District  of  Columbia,  to  pay  to  the  quartermaster-general, 
or  such  other  officer  of  the  militia  as  may  be  duly  designated  and  appointed 
for  the  purpose,  so  much  of  its  allotment,  under  the  annual  appropriation 
authorized  by  section  sixteen  hundred  and  sixty-one,  Revised  Statutes,  as 
amended,  as  shall  be  necessary  for  the  payment,  subsistence,  transportation, 
and  other  expenses  of  such  portion  of  the  organized  militia  as  may  engage 
in  encampments,  maneuvers,  and  field  instruction  with  any  part  of  the 
Regular  Army  at  or  near  any  military  post  or  camp  or  lake  or  sea-coast 
defenses  of  the  United  States,  and  the  Secretary  of  War  shall  forward 
to  Congress,  at  each  session  next  after  said  encampments,  a  detailed  state- 
ment of  the  expense  of  such  encampments  and  maneuvers:  Provided,  That 
the  command  of  such  military  post  or  camp  and  the  officers  and  troops  of 
the  United  States  there  stationed  shall  remain  with  the  regular  commander 
of  the  post  without  regard  to  the  rank  of  the  commanding  or  other  officers 
of  the  militia  temporarily  so  encamped  within  its  limits  or  in  its  vicinity: 
Provided  further.  That  except  as  herein  specified  the  right  to  command 
during  such  joint  encampments,  maneuvers,  and  field  instruction  shall  be 
governed  by  the  rules  set  out  in  Articles  One  hundred  and  twenty-two  and 
One  hundred  and  twenty-four  of  the  rules  and  articles  for  the  government 
of  the  armies  of  the  United  States." 

Any  portion  of  the  National  Guard  participating  in  encampments,  etc., 
under  the  provisions  of  this  act,  may  be  paid  at  any  time  after  being  duly 
mustered  by  |  98  of  this  act,  post,  S  3067. 

Officers  of  the  organized  militia  furnished  with  funds  for  purchase  of  travel 
rations  were  not  to  be  required  to  give  bond  therefor,  by  a  provision  of  Act 
May  11,  1908,  c.  163,  ante,  S  3065. 

Appropriations  for  the  expenses  of  the  National  Guard  participating  in 
encampments,  etc.,  as  provided  by  this  section  and  section  97  of  this  act, 
post,  i  3066b,  are  made  in  the  annual  Army  appropriation  acts.     The  pro- 
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vision  for  the  fiscal  year  1917  was  by  Act  Aug.  29,  1916,  c  418,  S  1,  89  Stat, 
and  also  by  Act  June  12,  1916,  c  144,  39  Stat 
For  corresponding  provision  as  to  Naval  Militia,  see  §  3078a  (21),  post 

Notes  of  Deoisloiis 

Providing    for    participation    In    en-  ity  pay.     Bowie  ▼.  U.  S.   (1909)   46 

campment,  maneuvers,  etCw— The  Secre-  Gt  CI.  42. 

tary  of  War.  under  this  section,  is  au-  Distinction  between  regulars  and  mil- 

tbonzed  to  provide  for  participation  by  ,4,^  as  to  comiBand.-Section  16  of  the 

the   organized   mibtia   in   the   encamp-  ^^^  ^f  j^^  2I,  1903.  impUes  a  distinc- 

ment  maneuvers,  and  field  mstructions  ^ion  between  "the  troops  of  the  United 

of  any  part  of  the  regular  army,  on  re-  g^^^^g,.    stationed    at   a    military    post 

quest   of   the   Governor    of    the   state  ^^  u^he  militia  temporarily  encamped" 

concerned,  and  the  terms  of  the  stat-  ^^^^  ^^^  instruction,  in  its  provision 

ute  were  comphed  with  the  parbcular  ^y^^^  ^^  ^^^^  commander  of  the  post 

case.    Alabama  Great  Southern  R  Co.  g^aU  remain  in  command  without  re- 

V.  U.  S.  (1914)  49  Ct  CI.  522,  529.  ^^^^  ^^  ^j,^  -^^^  ^^   ^^^  commanding 

Longevity  pay.— The  statute  does  not  officers  of  the  militia  present  Ala- 
entitle  an  officer  to  credit  for  service  bama  Great  Southern  R.  Co.  v.  U.  S. 
in  the  state  militia  as  a  basis  for  longev-  (1914)  49  Ct  CL  622. 

§  3066a.  (Act  June  3,  1916,  c.  134,  §  95.)     Encampments  and  ma- 
neuvers ;  command  when  participating  with  United  States. 

When  any  part  of  the  National  Guard  participates  in  encamp- 
ments, maneuvers,  or  other  exercises,  including  outdoor  target 
practice,  for  field  or  coast-defense  instruction  at  a  United  States 
military  post,  or  reservation,  or  elsewhere,  if  in  conjunction  with 
troops  of  the  United  States,  the  command  of  such  military  post  or 
reservation  and  of  the  officers  and  troops  of  the  United  States  on 
duty  there  or  elsewheie  shall  remain  with  the  commander  of  the 
United  States  troops  without  regard  to  the  rank  of  the  commanding 
or  other  officer  of  the  National  Guard  temporarily  engaged  in  the 
encampments,  maneuvers,  or  other  exercises.    (39  Stat.) 

See  notes  to  {  94  of  this  act,  ante,  {  8066. 

For  corresponding  provision  as  to  Naval  Militia,  see  §  3078a  (21),  post 

§  3066b.  (Act  Tune  3,  1916,  c.  134,  §  97.)     Instruction  camp^  for 
officers  and  enlisted  men  of  National  Guard. 
Under  such  regulations  as  the  President  may  prescribe  the  Sec- 
retary of  War  may  provide  camps  for  the  instruction  of  officers 
and  enlisted  men  of  the  National  Guard.    Such  camps  shall  be  con- 
ducted by  officers  of  the  Regular  Army  detailed  by  the  Secretary  of 
War  for  that  purpose,  and  may  be  located  either  within  or  without 
the  State,  Territory,  or  District  of  Columbia  to  which  the  members 
of  the  National  Guard  designated  to  attend  said  camps  shall  be- 
long.    Officers  and  enlisted  men  attending  such  camps  shall  be 
entitled  to  pay  and  transportation,  and  enlisted  men  to  subsistence 
in  addition,  at  the  same  rates  as  for  encampments  or  maneuvers 
for  field  or  coast-defense  instruction.    (39  Stat.) 
See  notes  to  §  94  of  this  act,  ante,  $  3066. 

§  3066c.  (Act  Aug.  29,  1916,  c.  418,  §  1.)  Reduced  rates  by  com- 
mon carriers  permitted. 
Hereafter  nothing  in  the  Act  of  February  fourth,  eighteen  hun- 
dred and  eighty-seven,  known  as  the  Act  to  regulate  commerce, 
or  any  amendments  thereto,  shall  be  construed  to  prohibit  any 
common  carrier  from  giving  reduced  rates  for  members  of  National 
Guard  organizations  traveling  to  and  from  joint  encampments  with 
the  Regular  Army.    (39  Stat.) 

This  was  a  proviso  annexed  to  an  appropriation  for  the  expenses  of  the 
National  Guard  participating  in  such  encampments,  etc,  in  the  Army  appro- 
priation act  for  the  fiscal  year  1917,  cited  above. 

The  Interstate  Commerce  Act  of  Feb.  4,  1887,  as  amended,  referred  to  in  this 
section,  is  set  forth  post,  §§  8563-8604. 
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§  3067.  (Act  June  3,  1916,  c.  134,  §  98.)  Encampments  and  ma- 
neuvers; pay. 
When  any  portion  of  the  National  Guard  shall  participate  in  en- 
campments, maneuvers,  or  other  exercises,  including  outdoor  target 
practice,  for  field  or  coast-defense  instruction,  under  the  provisions 
of  this  Act,  it  may,  after  being  duly  mustered,  be  paid  at  any  time 
after  such  muster  for  the  period  from  the  date  of  leaving  the  home 
rendezvous  to  date  of  return  thereto  as  determined  in  advance,  both 
dates  inclusive ;  and  such  payment,  if  otherwise  correct,  shall  pass 
to  the  credit  of  the  disbursing  officer  making  the  same.    (39  Stat.) 

This  section  was  §  08  of  the  National  Defense  Act,  cited  above.  It  super- 
seded a  proviso  of  the  Army  appropriation  act  for  the  fiscal  year  1907, 
Act  June  12,  1906,  c.  3078,  34  Stat  249.  as  follows:  "Hereafter  when  any 
portion  of  the  organized  militia  of  any  State,  Territory,  or  the  District  of 
Columbia  participates  in  the  encampment,  maneuvers,  and  field  instruction 
of  any  part  of  the  Regular  Army,  under  the  provisions  of  section  fifteen  of 
the  Act  of  January  twenty-first,  nineteen  hundred  and  three,  they  may,  after 
being  duly  mustered  by  an  officer  of  the  Regular  Army,  be  paid  at  any  time 
after  such  muster  for  the  period  from  the  date  of  leaving  the  home  ren- 
desvous  to  date  of  return  thereto  as  determined  in  advance,  both  dates 
inclusive,  and  such  payment,  if  otherwise  correct,  shall  pass  to  the  credit  of 
the  paymaster  making  the  same." 

§  3068.  (Act  JuQe  3,  1916,  c.  134,  §  99.)     National  Guard  officers 
and  men  at  service  schools,  etc. 

Under  such  regulations  as  the  President  may  prescribe,  the  Sec- 
retary of  War  may,  upon  the  recommendation  of  the  governor  of 
any  State  or  Territory  or  the  commanding  general  of  the  Na- 
tional Guard  of  the  District  of  Columbia,  authorize  a  limited  num- 
ber of  selected  officers  or  enlisted  men  of  the  National  Guard  to 
attend  and  pursue  a  regular  course  of  study  at  any  military  serv- 
ice school  of  the  United  States,  except  the  United  States  Military 
Academy;  or  to  be  attached  to  an  organization  of  the  same  arm, 
corps,  or  department  to  which  such  officer  or  enlisted  man  shall 
belong,  for  routine  practical  instruction  at  or  near  an  Army  post 
during  a  period  of  field  training  or  other  outdoor  exercises;  and 
such  officer  or  enlisted  man  shall  receive,  out  of  any  National  Guard 
allotment  of  funds  available  for  the  purpose,  the  same  travel  allow- 
ances and  quarters,  or  commutation  of  quarters,  and  the  same  pay, 
allowances,  and  subsistence  to  which  an  officer  or  enlisted  man  of 
the  Regular  Army  would  be  entitled  for  attending  such  school,  col- 
lege, or  practical  course  of  instruction  under  orders  from  proper 
military  authority,  while  in  actual  attendance  at  such  school,  col- 
lege, or  practical  course  of  instruction :  Provided,  That  in  no  case 
shall  the  pay  and  allowances  authorized  by  this  section  exceed 
those  of  a  captain.    (39  Stat.) 

This  section  was  §  99  of  the  National  Defense  Act,  cited  above.  It  prob- 
ably superseded  §  16  of  Act  Jan  21,  1903,  c.  196,  32  Stat.  778,  amended  Act 
May  27,  1908,  c.  204,  {  10,  35  Stat  402,  as  follows:  "Whenever  any  officer 
or  enlisted  man  of  the  organized  militia  shall  upon  the  recommendation  of 
the  governor  of  any  State,  Territory,  or  the  commanding  general  of  the 
District  of  Columbia  militia,  and  when  authorized  by  the  President,  attend  and 
pursue  a  regular  course  of  study  at  any  military  school  or  college  of  the  United 
States,  such  officer  or  enlisted  man  shall  receive  from  the  annual  appropria- 
tion  for  the  support  of  the  Army,  the  same  travel  allowances  and  quarters  or 
commutation  of  quarters  to  which  an  officer  or  enlisted  man  of  the  Regu- 
lar Army  would  be  entitled  for  attending  such  school  or  college  under  orders 
from  proper  military  authority;  such  officer  shall  also  receive  commutation 
and  subsistence  at  the  rate  of  one  dollar  per  day  and  each  enlisted  man  such 
subsistence  as  is  furnished  to  an  enlisted  man  of  the  Regular  Army  while  in 
actual  attendance  upon  a  course  of  instruction.'' 

§  3069.  (Act  June  3,  1916,  c.  134,  §  86.)     Purchase  of  stores,  sup- 
plies, etc. 
Any  State,  Territory,  or  the  District  of  Columbia  may,  with  the 
approval  of  the  Secretary  of  War,  purchase  for  cash  from  the  War 
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Department  for  the  use  of  the  National  Guard,  including  the  officers 
thereof,  any  stores,  supplies,  material  of  war,  and  military  publica- 
tions furnished  to  the  Army,  in  addition  to  those  issued  under  the 
provisions  of  this  Act,  at  the  price  at  which  they  shall  be  listed  to 
the  Army,  with  cost  of  transportation  added.  The  funds  received 
from  such  sale  shall  be  credited  to  the  appropriation  to  which  they 
shall  belong,  shall  not  be  covered  into  the  Treasury,  and  shall  be 
available  until  expended  to  replace  therewith  the  supplies  sold  to 
the  States  in  the  manner  herein  authorized :  Provided,  That  stores, 
supplies,  and  materiel  of  war  so  purchased  by  a  State,  Territory,  or 
the  District  of  Columbia  may,  in  time  of  actual  or  threatened  war, 
be  requisitioned  by  the  United  States  for  use  in  the  military  service 
thereof,  and  when  so  requisitioned  by  the  United  States  and  de- 
livered credit  for  the  ultimate  return  of  such  property  in  kind  shall 
be  allowed  to  such  State,  Territory,  or  the  District  of  Columbia. 
(39  Stat.) 

This  section  was  §  86  of  the  National  Defense  Act,  cited  above. 
It  probably  superseded  §  17  of  Act  Jan.  21,  1903,  c  196,  32  Stat  778, 
which  was  as  follows:  'The  annaal  appropriation  made  by  section  sixteen 
hundred  and  sixty-one,  Revised  Statutes,  as  amended,  shall  be  available  for 
the  purpose  of  providing  for  issue  to  the  organized  militia  any  stores  and 
supplies  or  publications  which  are  supplied  to  the  Army  by  any  department 
Any  State,  Territory,  or  the  District  of  Columbia  may,  with  the  approval  of 
the  Secretary  of  War,  purchase  for  cash  from  the  War  Department,  for  the 
use  of  its  militia,  stores,  supplies,  material  of  war,  or  military  publications, 
such  as  are  furnished  to  the  Army,  in  addition  to  those  issued  under  the 
provisions  of  this  Act,  at  the  price  at  which  they  are  listed  for  issue  to  the 
Army,  with  the  cost  of  transportation  added,«  and  funds  received  from 
such  sales  shall  be  credited  to  the  appropriations  to  which  they  belong  and 
shall  not  be  covered  into  the  Treasury,  but  shall  be  available  until  expended  to 
replace  therewith  the  supplies  sold  to  the  States  and  Territories  and  to  the 
District  of  Columbia  in  the  manner  herein  provided." 
For  corresponding  provision  as  to  Naval  Militia,  see  S  3078a  (19),  post 

§  3070.  (Act  March  3,  1905,  c.  1416,  §  1.)     Sale  of  magazine  rifles 

for  use  of  rifle  clubs. 
The  Secretary  of  War  is  hereby  authorized  to  sell,  at  the  prices 
at  which  they  are  listed  for  the  Army,  upon  the  request  of  the 
governors  of  the  several  States  and  Territories,  such  magazine 
rifles  belonging  to  the  United  States  as  are  not  necessary  for  the 
equipment  of  the  Army  and  the  organized  militia,  for  the  use  o? 
rifle  clubs  formed  under  regulations  prepared  by  the  national  board 
for  the  promotion  of  rifle  practice  and  approved  by  the  Secretary 
of  War.    (33  Stat.  986.) 

This  section  was  part  of  an  act  entitled  "An  act  to  promote  the  efficiency  of 
the  reserve  militia  and  to  encourage  rifle  practice  among  the  members  thereof." 

§  3070a.  (Act  April  27,  1914,  c.  72.)  Issue  of  magazine  rifles,  etc., 
for  target  practice  to  rifle  clubs  and  military  schools ;  regula- 
tions for  care  and  return. 
The  Secretary  of  War  is  hereby  authorized  to  issue,  without  ex- 
pense to  the  United  States,  for  use  in  target  practice,  United  States 
magazine  rifles  and  appendages  therefor  not  of  the  existing  service 
model  and  not  necessary  for  the  maintenance  of  a  proper  reserve 
supply,  together  with  forty  rounds  of  ball  cartridges  suitable  to 
said  arm,  for  each  range  at  which  target  practice  is  had,  not  to 
exceed  a  total  of  one  hundred  and  twenty  rounds  per  year  per  man 
participating  in  target  practice,  to  rifle  clubs  organized  under  the 
rules  of  the  National  Board  for.the  Promotion  of  Rifle  Practice  and 
to  schools  having  a  uniformed  corps  of  cadets  and  carrying  on 
military  training,  in  sufficient  number  for  the  conduct  of  proper 
target  practice.  Issues  of  public  property  under  this  provision  shall 
be  made  in  compliance  with  regulations  prescribed  by  the  Secre- 
tary of  War  insuring  the  designed  use  of  the  property  issued^  pro- 
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viding  against  loss  to  the  United  States  through  lack  of  proper  care, 
and  for  the  return  of  the  property  when  required,  and  embodying 
such  other  requirements  as  he  may  consider  necessary  adequately 
to  safeguard  the  interests  of  the  United  States.    (38  Stat.  370.) 

This  section  was  part  of  the  Army  appropriation  act  for  the  fiscal  year 
1915,  cited  above. 

§  3070b.  (Act  June  3,  1916,  c.  134,  §  113.)     Rifle  ranges. 

The  Secretary  of  War  shall  annually  submit  to  Congress  recom- 
mendations and  estimates  for  the  establishment  and  maintenance 
of   indoor   and   outdoor   rifle   ranges,    under   such   a   comprehen- 
sive   plan    as    will    ultimately    result   in    providing    adequate    fa- 
cilities  for   rifle   practice   in   all   sections   of    the   country.     And 
that  all  ranges   so  established  and  all   ranges   which   may  have 
already  been  constructed,  in  whole  or  in  part,  with  funds  pro- 
vided by  Congress  shall  be  open  for  use  by  those  in  any  branch 
of  the  military  or  naval  service  of  the  United  States  and  by  all  able- 
bodied  males  capable  of  bearing  arms,  under  reasonable  regulations 
to  be  prescribed  by  the  controlling  authorities  and  approved  by 
the  Secretary  of  War.    That  the  President  may  detail  capable  offi- 
cers and  noncommissioned  officers  of  the  Regular  Army  and  Na- 
tional Guard  to  duty  at  such  ranges  as  instructors  for  the  purpose 
of  training  the  citizenry  in  the  use  of  the  military  arm.     Where 
rifle   ranges   shall  have   been   so   established  and   instructors  as- 
signed to  duty  thereat,  the  Secretary  of  War  shall  be  authorized 
to  provide  for  the  issue  of  a  reasonable  number  of  standard  mili- 
tary rifles  and  such  quantities  of  ammunition  as  may  be  available 
for  use  in  conducting  such  rifle  practice.    (39  Stat.) 
This  was  {  113  of  the  National  Defense  Act,  cited  above. 
In  addition  to  the  usual  annual  appropriation  "for  shelter,  shooting  gal- 
leries, ranges   for  small  arms  target  practice,  machine-gun   practice,   field- 
artillery  practice,  repairs,  and  expenses  incident  thereto,  including  flour  or 
paste  for  marking  targets,  hire  of  employees,  such  ranges  and  galleries  to 
be  open  as  far   as   practicable  to   the  National  Guard  and   organized   rifle 
dubs  under  regulations  to  be  prescribed  by  the  Secretary  of  War"  (39  Stat.) 
the  Army  appropriation  act  for  the  fiscal  year  1917,  Act  Aug.  29,   1916, 
c  418,  §  1,  39  Stat,  made  an  appropriation  "to  establish  and  maintain  indoor 
and  outdoor  rifle   ranges  for  the  use   of  all  able-bodied  males   capable   of 
bearing  arms,  under  reasonable  regulations  to  be  prescribed  by  the  National 
Board  for  Promotion  of  Rifle  Practice  and  approved  by  the  Secretary  of 
War;  to  provide  standard  military  arms  and  ammunition,  indoor  gallery  rifles 
and  ammunition;    for  the  employment  of  labor  in  connection  with  the  estab- 
lishment  of  outdoor   and   indoor   rifle   ranges,   including   labor   in   operating 
targets;  for  the  employment  of  instructors;   for  clerical  services;    for  prizes, 
trophies,  badges,  and  other  insignia;    for  the  transportation  of  employees, 
instructors,  and  civilians  to  engage  in  practice;    for  the  purchase  of  ma- 
terials, supplies,  and  services,  and  for  expenses  incidental  to  instruction  of 
citizens  of  the  United  States  in  marksmanship,  to  be  expended  under  the 
direction  of  the  Secretary  of  War." 

§  3070c.  (Act  Aug.  29,  1916,  c.  418,  §  1.)  Director  of  Civilian 
Marksmanship. 
That  the  President  be,  and  he  is  hereby,  authorized,  in  his  dis- 
cretion, to  appoint,  as  Director  of  Civilian  Marksmanship,  under 
the  direction  of  the  Secretary  of  War,  an  officer  of  the  Army  or 
of  the  Marine  Corps.    (39  Stat.) 

This  section  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal 
year  1917,  cited  above. 

§  3071.  (Act  March  3,  1905,  c.  1416,  §  2.)  Sale  of  ammunition, 
ordnance  stores,  and  equipments  for  use  of  rifle  clubs. 
The  Secretary  of  War  is  hereby  authorized  in  his  discretion  to 
sell  to  the  several  States  and  Territories,  [as  prescribed  in  section 
seventeen  of  the  Act  approved  January  twenty-first,  nineteen  hun- 
dred and  three,]  for  the  use  of  said  clubs,  ammunition,  ordnance 
stores,  and  equipments  of  the  Government  standard  at  the  prices  at 
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which  they  are  listed  for  the  Army.    The  practice  of  the  rifle  clubs 
herein  provided  shall  be  carried  on  in  conformity  to  regulations  pre- 
scribed by  the  national  board  for  the  promotion  of  rifle  practice,  ap- 
proved by  the  Secretary  of  War,  and  the  results  thereof  shall  be  filed 
in  the  office  of  the  Military  Secretary  of  the  Army.    (33  Stat.  987.) 
This  section  was  part  of  an  act  entitled  "An  act  to  promote  the  efficiency  of 
the  reserve  militia  and  to  encourage  rifle  practice  among  the  members  thereof." 
The  bracketed  words  of  this  section  were  superseded  by  §  86  of  the  National 
Defense  Act  of  Jane  3,  1916,  c  134,  ante,  §  3069,  which  superseded  §  17  of  the 
Militia  Act  of  Jan.  21,  1903,  c.  196,  mentioned  in  this  section. 

The  recent  Army  appropriation  acts  provide  for  a  national  trophy  and  med- 
als  and  prizes  to  be  contested  for  annually,  said  contest  to  be  open  to  the 
Army,  Navy,  Marine  Corps,  and  the  National  Guard  or  organized  militia  of  the 
several  States,  Territories,  and  of  the  District  of  Columbia  members  of  rifle 
dubs,  and  civilians ;  for  the  expenses  of  the  National  Board  for  the  Promotion 
of  Rifle  Practice;  for  the  payment  of  transportation  of  teams  authorized  by 
the  Secretary  of  War  to  participate  in  the  national  matches,  and  for  the  ex- 
pense of  supplying  meals  or  furnishing  commutation  of  rations  to  enlisted  men 
of  the  Regular  Army  and  National  Guard  who  may  be  competitors  in  the 
national  rifle  match.  The  provision  for  the  fiscal  year  1917  was  by  Act  Aug. 
29.  1916,  c  418,  8  1,  39  Stat 

Notes  of  Deolsioiis 

Naval  milltf aw— Those  portions  of  the  militia,    and   as    such   are    entitled    to 

military   organizations   of   the   several  participate  in  the  contest  for  prizes  and 

states,  territories,  and  the  District  of  trophies  provided  for  in  Act  March  2, 

Columbia  that  are  intended  for  naval  1907  (34  Stat  1175).     (1907)  26  Op. 

service  are  portions  of  the  organized  Atty.  Gen.  303. 

§  3071a.  (Act  Aug.  29,  1916,  c.  418,  §  1.)  Issue  of  materials  for 
target  practice  to  rifle  clubs. 
The  Secretary  of  War  is  hereby  authorized  to  issue,  under  such 
rules  and  regulations  as  he  may  prescribe,  for  use  in  target  practice, 
targets,  target  materials,  and  other  necessary  accessories,  to  rifle 
clubs  organized  under  the  rules  of  the  National  Board  for  the  Pro- 
motion of  Rifle  Practice  and  to  schools  having  a  uniformed  corps 
of  cadets  and  carrying  on  military  training,  in  sufficient  number  for 
the  proper  conduct  of  target  practice.    (39  Stat.) 

§  3071b.  (Act  June  3,  1916,  c.  134,  §  54.)  Training  camps;  arms, 
stores,  etc.,  for;  training  and  instruction;  officers  and  enlisted 
men  of  Regular  Army  for  duty  at. 
The  Secretary  of  War  is  hereby  authorized  to  maintain,  upon 
military  reservations  or  elsewhere,  camps  for  the  military  instruc- 
tion and  training  of  such  citizens  as  may  be  selected  for  such  in- 
struction and  training,  upon  their  application  and  under  such  terms 
of  enlistment  and  regulations  as  may  be  prescribed  by  the  Secre- 
tary of  War;  to  use,  for  the  purpose  of  maintaining  said  camps 
and  imparting  military  instruction  and  training  thereat,  such  arms, 
ammunition,  accouterments,  equipments,  tentage,  field  equipage, 
and  transportation  belonging  to  the  United  States  as  he  may  deem 
necessary;  to  furnish,  at  the  expense  of  the  United  States,  uni- 
forms, subsistence,  transportation  by  the  most  usual  and  direct 
route  within  such  limits  as  to  territory  as  the  Secretary  of  War 
may  prescribe,  and  medical  supplies  to  persons  receiving  instruc- 
tion at  said  camps  during  the  period  of  their  attendance  thereat, 
to  authorize  such  expenditures,  from  proper  Army  appropriations, 
as  he  may  deem  necessary  for  water,  fuel,  light,  temporary  struc- 
tures, not  including  quarters  for  officers  nor  barracks  for  men, 
screening,  and  damages  resulting  from  field  exercises,  and  other  ex- 
penses incidental  to  the  maintenance  of  said  camps,  and  the  theoret- 
ical winter  instruction  in  connection  therewith;  and  to  sell  to 
persons  receiving  instruction  at  said  camps,  for  cash  and  at  cost 
price  plus  ten  per  centum,  quartermaster  and  ordnance  property, 
the  amount  of  such  property  sold  to  any  one  person  to  be  limited 
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to  that  which  is  required  for  his  proper  equipment  All  moneys 
arising  from  such  sales  shall  remain  available  throughout  the  fiscal 
year  following  that  in  which  the  sales  are  made,  for  the  purpose 
of  that  appropriation  from  which  the  property  sold  was  authorized 
to  be  supplied  at  the  time  of  the  sale.  The  Secretary  of  War  is  au- 
thorized further  to  prescribe  the  courses  of  theoretical  and  practical 
instruction  to  be  pursued  by  persons  attending  the  camps  authorized 
by  this  section ;  to  fix  the  periods  during  which  such  camps  shall  be 
maintained;  to  prescribe  rules  and  regulations  for  the  government 
thereof  ;^  and  to  employ  thereat  officers  and  enlisted  men  of  the  Regu- 
lar Army  in  such  numbers  and  upon  such  duties  as  he  may  designate. 
(39  Stat.) 

This  was  section  54  of  "An  act  for  making  farther  and  more  effectual 
provision  for  the  national  defense*  and  for  other  purposes/'  cited  above. 

The  Secretary  of  War  was  authorized  to  maintain  a  training  camp  on  the 
military  reservation  of  Fort  Douglas,  Utah,  during  the  fiscal  year  1917,  by 
Act  Aug.  29,  1916,  c  419,  89  Stat. 

The  wearing  of  the  duly  prescribed  uniform  of  the  United  States  Army, 
Navy,  or  Marine  Corps,  or  any  distinctive  part  of  such  uniform,  or  a  uniform 
similar  in  any  part  to  a  distinctive  part  of  said  duly  prescribed  uniforms, 
by  any  person  not  an  officer  or  enlisted  man  of  the  United  States  Army, 
Navy,  or  Marine  Corps,  was  prohibited  by  Act  June  3,  1916,  c.  134,  §  125, 
ante,  §  1949a.  Said  prohibition  was  not  to  be  construed  to  prevent  civilians 
attendant  upon  a  course  of  military  or  naval  instruction  authorized  and 
conducted  by  the  military  or  naval  authorities  from  wearing,  while  in  at- 
tendance upon  such  course  of  instniction,  the  uniform  authorized  and  pre- 
scribed by  the  military  or  naval  authorities  for  wear  during  such  course  of 
instruction,  by  a  proviso  annexed  to  said  section. 

§  3072.  (Act  June  3,  1916,  c.  134,  §  92.)     Training  of  the  National 
Guard. 

Each  company,  troop,  battery,  and  detachment  in  the  National 
Guard  shall  assemble  for  drill  and  instruction,  including  indoor 
target  practice,  not  less  than  forty-eight  times  each  year,  and  shall, 
in  addition  thereto,  participate  in  encampments,  maneuvers,  or 
other  exercises,  including  outdoor  target  practice,  at  least  fifteen 
days  in  training  each  year,  including  target  practice,  unless  such 
company,  troop,  battery,  or  detachment  shall  have  been  excused 
from  participation  in  any  part  thereof  by  the  Secretary  of  War; 
Provided,  That  credit  for  an  assembly  for  drill  or  for  in- 
door target  practice  shall  not  be  given  unless  the  number 
of  officers  and  enlisted  men  present  for  duty  at  such  assembly  shall 
equal  or  exceed  a  minimum  to  be  prescribed  by  the  President,  nor 
unless  the  period  of  actual  military  duty  and  instruction  participat- 
ed in  by  each  officer  and  enlisted  man  at  each  such  assembly  at 
which  he  shall  be  credited  as  haying  been  present  shall  be  of  at 
least  one  and  one-half  hours'  duration  and  the  character  of  training 
such  as  may  be  prescribed  by  the  Secretary  of  War.    (39  Stat.) 

This  section  was  §  92  of  the  National  Defense  Act,  cited  above.  It  prob- 
ably superseded  §  18  of  Act  Jan.  21,  1903,  32  Stat  778,  reading  as  follows: 
"Each  State  or  Territory  furnished  with  material  of  war  under  the  pro- 
visions of  this  or  former  Acts  of  Congress  shall,  during  the  year  next  pre- 
ceding each  annual  allotment  of  funds,  in  accordance  with  section  sixteen 
hundred  and  sixty-one-  of  the  Revised  Statutes  as  amended,  have  required 
every  company,  troop,  and  battery  in  its  organized  militia  not  excused  by 
the  governor  of  such  State  or  Territory  to  participate  in  practice  marches  or 
go  into  camp  of  instruction  at  least  five  consecutive  days,  and  to  assemble 
for  drill  and  instruction  at  company,  battalion,  or  regimental  armories  or 
rendezvous  or  for  target  practice  not  less  than  twenty-four  times,  and 
shall  also  have  required  during  such  year  an  inspection  of  each,  such  com- 
pany, troop,  and  battery  to  be  made  by  an  officer  of  such  militia  or  an  officer 
of  the  Regular  Army." 
See  §  116  of  this  act,  ante,  §  'SOmb. 
For  corresponding  provision  as  to  Naval  Militia,  see  {  3078a  (20),  post 
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§  3073.  (Act  Jan.  21, 1903,  c.  196,  §  19.)     Dctafl  of  officers  of  Army 

to  attend  encami)ment8  of  militia ;  reports. 
[Upon  the  application  of  the  governor  of  any  State  or  Territory 
furnished  with  material  of  war  under  the  provisions  of  this  Act 
or  former  laws  of  Congress,  the  Secretary  of  War  may  detail  one 
or  more  officers  of  the  Army  to  attend  any  encampment  of  the  or- 
ganized militia,  and  to  give  such  instruction  and  information  to  the 
officers  and  men  assembled  in  such  camp  as  may  be  requested  by  the 
governor.]  Such  officer  or  officers  shall  immediately  make  a  report 
of  such  encampment  to  the  Secretary  of  War,  who  shall  furnish  a 
copy  thereof  to  the  governor  of  the  State  or  Territory.  (32  Stat. 
778.) 

This  section  was  part  of  the  Militia  Act  of  1003,  cited  above. 

The  bracketed  portion  of  this  section  may  be  regarded  as  superseded  by 
similar  provisions  of  (  06  of  the  National  Defense  Act  of  June  3,  1916,  c.  134, 
post,  S  3073a. 

For  corresponding  provision  as  to  Naval  Militia,  see  S  3078a  (22),  post. 

§  3073a.  (Act  June  3,  1916,  c.  134,  §  96.)  Use  of  Reg\ilar  Army 
personnel  [for  encampments  and  maneuvers]. 
The  Secretary  of  War  may  detail  one  or  more  officers  and  enlisted 
men  of  the  Regular  Army  to  attend  any  encampment,  maneuver,  or 
other  exercise  for  field  or  coast-defense  instruction  of  the  National 
Guard,  who  shall  give  such  instruction  and  information  to  the  of- 
ficers and  men  assembled  for  such  encampment,  maneuver,  or  other 
exercise  as  may  be  directed  by  the  Secretary  of  War  or  requested 
by  the  governor  or  by  the  commanding  officer  of  the  National 
Guard  there  on  duty.    (39  Stat.) 

This  section  was  §  96  of  the  National  Defense  Act,  dted  above. 

See  note  to  (  19  of  Act  Jan.  21,  1903,  c  196,  ante,  {  8073. 

For  corresponding  provision  as  to  Naval  Militia,  see  {  3078a  (22),  post. 

§  3074.  (Act  June  3,  1916,  c.  134,  §  100.)  Detail  of  officers  of  Reg- 
ular Army  to  duty  with  the  National  Guard. 
The  Secretary  of  War  shall  detail  officers  of  the  active  list  of 
the  Army  to  duty  with  the  National  Guard  in  each  State,  Territory, 
or  District  of  Columbia,  and  officers  so  detailed  may  accept  com- 
missions in  the  National  Guard,  with  the  permission  of  the  Presi- 
dent and  terminable  in  his  discretion,  without  vacating  their  com- 
missions in  the  Regular  Army  or  being  prejudiced  in  their  relative 
or  lineal  standing  therein.  The  Secretary  of  War  may,  upon  like 
application,  detail  one  or  more  enlisted  men  of  the  Regular  Army 
with  each  State,  Territory,  or  District  of  Columbia  for  duty  in  con- 
nection with  the  National  Guard.  But  nothing  in  this  section  shall 
be  so  construed  as  to  prevent  the  detail  of  retired  officers  as  now 
provided  by  law.     (39  Stat.) 

This  section  and  tlie  next  two  following  sections  were  {§  100,  36,  and  SI, 
respectively,  of  the  National  Defense  Act,  cited  above.  They  superseded  {  20, 
Act  Jan.  21,  1903,  c.  196,  amended  by  Act  May  27,  1908,  c  204,  §  11,  reading 
as  follows:  "Upon  the  application  of  the  governor  of  any  State  or  Territory 
furnished  with  material  of  war  under  the  provisions  of  this  Act,  or  former 
laws  of  Congress,  the  Secretary  of  War  may,  in  his  discretion,  detail  one  or 
more  officers  or  enlisted  men  of  the  Army  to  report  to  the  governor  of  such 
State  or  Territory  for  duty  in  connection  with  the  organized  militia.  All  such 
assignments  may  be  revoked  at  the  request  of  the  governor  of  such  State  or 
Territory  or  at  the  pleasure  of  the  Secretary  of  War.  The  Secretary  of  War 
is  hereby  authorized  to  appoint  a  board  of  five  officers  on  the  active  fist  of  the 
organized  militia  so  selected  as  to  secure,  as  far  as  practicable,  equitable  rep- 
resentation to  all  sections  of  the  United  States,  and  which  shall,  from  time  to 
time,  as  the  Secretary  of  War  may  direct,  proceed  to  Washington,  District  of 
Columbia,  for  consultation  with  the  Secretary  of  War  respecting  the  condition, 
status,  and  needs  of  the  whole  body  of  the  organized  militia.  Such  officers  shall 
be  appointed  for  the  term  of  four  years  unless  sooner  relieved  by  the  Secretary 
of  War.  The  actual  and  necessary  traveling  expenses  of  the  members  of  the 
board,  together  with  a  per  diem  to  be  established  by  the  Secretary  of  War, 
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shall  be  paid  to  the  members  of  the  board.  The  expenses  herein  authorized,  to- 
gether with  the  necessary  clerical  and  ofSce  expenses  of  the  division  of  militia 
affairs  in  the  office  of  the  Secretary  of  War,  shall  constitute  a  charge  against 
the  whole  sum  annually  appropriated  under  section  sixteen  hundred  and  sixty- 
one,  Revised  Statutes,  as  amended,  and  shall  be  paid  therefrom,  and  not  from 
the  aUotment  duly  apportioned  to  any  particular  State,  Territory,  or  the  Dis- 
trict of  Columbia ;  and  a  list  of  such  expenses  shall  be  submitted  to  Congress 
annually  by  the  Secretary  of  War  in  connection  with  his  annual  report/' 

The  detail  or  assignment  of  retired  officers  of  the  Army  for  service  with  the 
organized  militia  in  the  States  or  Territories  was  authorized,  and  their  com- 
pensation while  so  employed  was  regulated,  by  provisions  of  Act  March  2, 
1903,  c  975,  Act  April  23.  1904,  c  1485,  and  Act  March  2,  1905,  c.  1307, 
ante,  H  2077,  2078,  2080. 

For  corresponding  provision  as  to  Naval  Militia,  see  {  3078a  (5),  (22),  (23), 
post. 

Notes  of  Decisloiui 

Establishment  of  bureau  of  war  de-  — —  Power  of  Presidents— The  Presi- 

partment  to  supervise  and  control  state  dent  has  no  power  to  establish  such  a 

militia^— The  nature  and  extent  of  the  bureau  in  the  War  Department  without 

relations  sustained  by  the  national  gov-  an    act    of    Congress    authorizing    it. 

emment   to    the    state   militia,    before  (1861)  10  Op.  Atty.  Gen.  11. 

they  are  called  into  the  actual  service  — —  Army  offloer  as  chief  thereof^— 

of  the  United  States,  are  not  such  as  An    explicit    appropriation    would    be 

to  render  proper  the  establishment  of  needed  to  provide  compensation  for  any 

a  separate  bureau  in  the  War  Depart-  extra  duty  performed  by  an  officer  of 

ment  to  supervise  and  control  them,  if  the  army  as  chief  of  such  a  bureau, 

the  President  were  competent  to  estab-  (1861)  10  Op.  Atty.  Gen.  11. 

lish  such  a  bureau  without  authority  of  An  officer  of  a  mounted  corps  could 

an  act  of  Congress.      (18C1)    10  Op.  not  be  the  chief  of  such  a  bureau  un- 

Atty.  Gen.  11.  der    existing    regulations    of    the    ar- 
my.   Id. 

§  3074a.  (Act  June  3,  1916,  c.  134,  §  36.)  Sergeants  for  duty  with 
the  National  Guard. 
For  the  purpose  of  assisting  in  the  instruction  of  the  personnel 
and  care  of  property  in  the  hands  of  the  National  Guard  the  Secre- 
tary of  War  is  authorized  to  detail  from  the  Infantry,  Cavalry, 
Field  Artillery,  Corps  of  Engineers,  Coast  Artillery  Corps,  Medical 
Department,  and  Signal  Corps  of  the  Regular  Army  not  to  exceed 
one  thousand  sergeants  for  duty  with  corresponding  organizations 
of  the  National  Guard  and  not  to  exceed  one  hundred  sergeants  for 
duty  with  the  disciplinary  organizations  at  the  United  States  Dis- 
ciplinary Barracks,  who  shall  be  additional  to  the  sergeants  au- 
thorized by  this  Act  for  the  corps,  companies,  troops,  batteries,  and 
detachments  from  which  they  may  be  detailed.    (39  Stat.) 

See  notes  to  §  100  of  this  act,  ante,  $  3074. 

For  corresponding  provision  as  to  Naval  Militia,  see  §  3078a  (23),  post. 

§  3074b.  (Act  June  3,  1916,  c.  134,  §  81.)     Militia  Bureau  of  the 
War  Department 

The  National  Militia  Board  created  by  section  eleven  of  the  Act 
of  May  twenty-seventh,  nineteen  hundred  and  eight,  amending  sec- 
tion twenty  of  the  Act  of  January  twenty-first,  nineteen  hundred 
and  three,  shall,  from  the  date  of  the  approval  of  this  Act,  be 
abolished.  The  Militia  Division  now  existing  in  the  War  Depart- 
ment shall  hereafter  be  known  as  the  Militia  Bureau  of  said  de- 
partment, shall,  like  other  bureaus  of  said  department,  be  under 
the  immediate  supervision  of  the  Secretary  of  War,  and  shall 
not  form  a  part  of  any  other  bureau,  office,  or  other  organization, 
but  the  Chief  of  the  Militia  Bureau  shall  be  ex  officio  a  member  of 
the  General  Staff  Corps :  Provided,  That  the  President  may,  in  his 
discretion,  assign  to  duty  in  the  Militia  Bureau  as  assistants  to 
the  chief  thereof  not  to  exceed  one  colonel  and  one  lieutenant  col- 
onel of  the  National  Guard,  for  terms  of  four  years,  and  any  such 
officer  while  so  assigned  shall,  subject  to  such  regulations  as  the 
President  may  prescribe,  receive  out  of  the  whole  fund  appropriat- 
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ed  for  the  support  of  the  militia  the  pay  and  allowances  of  a  Reg- 
ular Army  officer  having' the  same  rank  and  length  of  service  as 
said  National  Guard  officer,  whose  prior  service  in  the  Organized 
Militia  shall  be  counted  in  ascertaining  his  rights  under  this  proviso. 
(39  Stat.) 

Appropriation  for  pay  and  allowances  of  officers  of  the  National  Guard  as- 
signed to  duty  in  the  Militia  Bureau,  and  for  the  necessary  clerical  and  office 
expejases  of  said  Bureau,  as  authorized  by  §  67  of  this  act,  ante,  {  3054,  was 
made  by  the  Army  appropriation  act  for  the  fiscal  year  1917,  Act  Aug.  29, 
1916,  c.  418,  39  Stat. 

See  note  to  i  100  of  the  National  Defense  Act  of  June  3,  1916,  c  134,  ante, 
{  3074. 
For  corresponding  provision  as  to  Naval  Militia,  see  §  3078a  (30),  post. 

§  3075.  (Act  Jan.  21,  1903,  c.  196,  §  21.)     Ammunition  for  instruc- 
tion in  firing  and  target  practice. 
The  troops  of  the  militia  encamped  at  any  military  post  or  camp 
of  the  United  States  may  be  furnished  such  amounts  of  ammuni- 
tion for  instruction  in  firing  and  target  practice  as  may  be  pre- 
scribed by  the  Secretary  of  War,  and  such  instruction  in  firing  shall 
be  carried  on  under  the  direction  of  an  officer  selected  for  that  pur- 
pose by  the  proper  military  commander.     (32  Stat.  779.) 
This  section  was  part  of  the  Militia  Act  of  1903,  cited  above. 
For  corresponding  provision  as  to  Naval  Militia,  see  §  3078a  (24).  post. 

§  3076.  (Act  Jan.  21,  1903,  c.  196,  §  22.)  Pension  for  disabilities 
incurred  or  in  case  of  death  in  service  of  the  United  States. 
When  any  officer,  noncommissioned  officer,  or  private  of  the  mi- 
litia is  disabled  by  reason  of  wounds  or  disabilities  received  or 
incurred  in  the  service  of  the  United  States  he  shall  be  entitled 
to  all  the  benefits  of  the  pension  laws  existing  at  the  time  of  his 
service,  and  in  case  such  officer,  noncommissioned  officer,  or  private 
dies  in  the  service  of  the  United  States  or  in  returning  to  his  place  of 
residence  after  being  mustered  out  of  such  service,  or  at  any  time, 
in  consequence  of  wounds  or  disabilities  received  in  such  service,  his 
widow  and  children,  if  any,  shall  be  entitled  to  all  the  benefits  of  such 
pension  laws.    (32  Stat.  779.) 

This  section  was  part  of  the  Militia  Act  of  1903,  cited  above. 
Provision  as  to  pension  of  member  of  the  National  Guard  drafted  into  serv- 
ice in  time  of  war  was  made  by  §  112  of  the  National  Defense  Act  of  June  3, 
191G,  c.  134,  post,  §  3070a ;  and  by  8  2  of  Resolution  July  1,  1916,  No.  211, 
post,  3076b,  the  provisions  of  said  §  112  were  made  applicable  to  any  member 
of  the  National  Guard,  Organized  Militia,  National  Guard  Reserves,  or  Or- 
ganized Militia  Reserves  drafted  pursuant  to  said  resolution. 
The  pension  laws  are  contained  in  Title  LVII,  'Tensions.*' 

§  3076a.  (Act  June  3,  1916,  c.  134»  §  112.)     Pensions  of  members  of 

National  Guard  drafted  into  service  in  time  of  war. 
When  any  officer  or  enlisted  man  of  the  National  Guard  drafted 
into  the  service  of  the  United  States  in  time  of  war  is  disabled  by 
reason  of  wounds  or  disability  received  or  incurred  while  in  the  ac- 
tive service  of  the  United  States  in  time  of  war,  he  shall  be  entitled 
to  all  the  benefits  of  the  pension  laws  existing  at  the  time  of  his 
service,  and  in  case  such  officer  or  enlisted  man  dies  in  the  active 
service  of  the  United  States  in  time  of  war  or  in  returning  to  his 
place  of  residence  after  being  mustered  out  of  such  service,  or  at 
any  other  time  in  consequence  of  wounds  or  disabilities  received  in 
such  active  service,  his  widow  and  children,  if  any,  shall  be  entitled 
to  all  the  benefits  of  such  pension  laws.    (39  Stat.) 

This  was  §  112  of  the  National  Defense  Act,  dted  above. 

See  notes  to  Act  Jan.  21,  1903,  c.  196,  {  22,  ante,  §  3076. 

For  corresponding  provision  as  to  Naval  Militia,  see  {  3078a  (83)f  post;  M 
to  Naval  Volunteers,  see  S  8078b  (12). 
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§  3076b.  (Res.  July  1,  1916,  No.  211,  §  2.)  Drafting  National 
Guard,  etc.,  into  federal  service ;  pensions. 
The  provisions  of  section  one  hundred  and  twelve  of  the  national 
defense  Act  of  June  third,  nineteen  hundred  and  sixteen,  shall  be 
applicable  to  any  officer  or  enlisted  man  drafted  into  the  service  of 
the  United  States  pursuant  to  the  provisions  of  this  joint  resolution. 

See  note  to  §  1  of  this  resolution,  ante,  §  3046. 

See  notes  to  Act  Jan.  21,  1903,  c.  196,  S  22,  ante,  S  3076. 

§  3077.  (Act  June  3,  1916,  c.  134,  §  76.)     Filling  of  vacancies  when 
drafted  into  federal  service. 
All  vacancies  occurring  in  any  grade  of  commissioned  officers  in 
any  organization  in  the  military  service  of  the  United  States  and 
composed  of  persons  drafted  from  the  National  Guard  under  the 
provisions  of  this  Act  shall  be  filled  by  the  President,  as  far  as 
practicable,  by  the  appointment  of  persons  similarly  taken  from 
said  guard,  and  in  the  manner  prescribed  by  law  for  filling  similar 
vacancies  occurring  in  the  volunteer  forces.     (39  Stat.) 
This  was  §  76  of  the  National  Defense  Act,  cited  above. 
Provisions  as  to  the  Volunteer  Army  are  set  forth  ante,  §{  2020-2044. 
The  enactment  of  the  Act  of  April  25.  1914,  c.  71,  entitled  "An  act  to  provide 
for  raising  the  volunteer  forces  of  the  United   States  in  time  of  actual  or 
threatened  war,''  superseded  §  24  of  the  Militia  Act  of  Jan.  21,  1903,  c.  196, 
providing  that,  except  as  thereinbefore  provided,  all  the  volunteer  forces  should 
be  organized  in  the  manner  provided  by  Act  April  22,  1898. 

§  3078.  (Act  Aug.  3,  1894,  c.  192.     Superseded.) 

This  was  a  provision  empowering  the  Secretary  of  the  Navy  to  loan  vessels 
to  the  states  for  use  in  the  instruction  of  the  naval  militia.  It  is  superseded 
by  Act  Feb.  16,  1914,  c  21,  §  2,  set  forth  post,  S  3078a  (13). 


CHAPTER  B 
Naval  Militia  and  National  Naval  Volunteers 


This  chapter  contains  the  provisions  relating  to  the  Naval  Militia  and  Na- 
tional Naval  Volunteers,  contained  in  the  Naval  Militia  Act  of  Feb.  16,  1914, 
38  Stat.  283  and  the  naval  appropriation  act  for  the  fiscal  year  1917,  Act 
Aug.  29,  1916,  c.  417.  39  Stat. 


Bee.  Sec. 

8078a.  Naval  Militia.  3078a.  Naval  Militia— Conf'cf. 

(1)  Part  of  organized  militia  to  (13)  Loan     of     vessels,     stores, 

constitute  Naval  Militia.  etc.,  and  detail  of  officers 

(2)  How  composed;    age  limit  and  enlisted  men  as  ship 

(3)  Period   of   enlistment;     re-  keepers. 

enlistment  (14)  Issue    of    arms,    etc.,    tmi- 

(4)  Organization;      arms     and  forms,  etc.,  and  military 

equipment  and  naval  stores,  without 
(6)  Officers  of  Navy  and  Ma-  charge  against  allotment 
rine  Corps  may  be  ap-  out  of  annual  appropria- 
pointed  officers  of  Naval  tion  or  requiring  pay- 
Militia,  ment  therefor;    exchange 

(6)  Assignments   of  ^officers    to  of  arms,  etc.,  and  ammu- 

particular  duties.  nition  when  obsolete;  ac- 

(7)  Discipline.  counting     for     property; 

(8)  Retainer  pay  of  officers.  appropriation;    limitation 

(9)  Retainer    pay    of    enlisted  of  expenditures,  and  re- 

men,  ports. 

(10)  Retainer    pay    not    to    be  (16)  Responsibility     of     officers 

paid  before  qualification.  and     enlisted     men     for 

(11)  Computation     of     retainer  property  issued. 

pay.  (16)  Appointment  of  accounting 

(12)  Mode  of  payment  officers. 
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(17)  Rendition       of       accounts; 

bonds;  issuance  of  prop- 
erty to  officers  or  enlist- 
ed men;  inspection  of 
accounts. 

(18)  Expenses  of  accounting  of- 

ficers. 

(19)  Annual  appropriation  avail- 

able for  issue  of  stores, 
etc.;  purchase  of  addi- 
tional stores,  etc.,  from 
Navy  Department 

(20)  Requirements    for    partici- 

pation by  State,  etc.,  in 
allotment  out  of  annual 
appropriation. 

(21)  Participation     in      cruises, 

maneuvers,  etc,  of  Reg- 
ular Navy;  pay,  subsist- 
ence, and  transportation 
while  so  engaged,  and 
payment  thereof  from 
appropriations;  right  of 
command,  and  details  to 
command  and  duty. 

(22)  Detail    of    officers    for    in- 

spection, etc.,  and  for 
formulating  regulations, 
and  for  examinations. 

(23)  Detail  of  officers  or  enlist- 

ed men  of  Navy. 

(24)  Ammunition  for  instruction 

in  firing  and  target  prac- 
tice. 

(25)  Oil  and   gasoline   for   ves- 

sels of  Volunteer  Patrol 
Squadrons. 

(26)  (Jovemment   employees  at- 

tending drills,  cruises,  etc 

(27)  Officers    and    enlisted    men 

may  attend  Navy  or  Ma- 
rine Corps  Service 
School;  attachment  to 
Navy  or  Marine  Corps 
command;  pay,  allowanc- 
es, etc. 

(28)  Inspection  and  report;  pay- 

ment from  allotment  out 
of  annual  appropriation 
for  portion  of  militia  en- 
gaged in  actual  service 
or  instruction;  pay  and 
allowances  of  officers 
and  men;  disbursing  of- 
ficer;  accounts;  bonds. 

(29)  Traveling  expenses  of  dis- 

bursing officers. 
(80)  Board  of  Officers  for  Con- 
sultation with   Secretary 
of  the  Navy. 

(31)  Adjutant-General    in    each 

State,  etc.,  to  make  re- 
turns and  reports  to 
Secretary  of  the  Navy; 
report  to  Congress. 

(32)  Call   into   service  in   event 

of  war  involving  danger 
of  invasion,  or  of  rebel- 
lion, etc 
(88)  Period  of  service;  call  be- 
fore volunteer  naval 
force;  vessels  purchas- 
ed, etc,  may  be  manned 
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by  officers  and  men  serv- 
ing thereon. 

(34)  Muster   into   service    with- 

out further  enlistment, 
etc.;  courts-martial;  rank 
of  officers;  right  to  com- 
mand. 

(35)  (Government   by   Navy   and 

regulations  and  articles 
when  called  into  service. 

(36)  Pay   and   allowances   when 

called  into  service. 

(37)  (Commencement       of       pay 

when  called  into  service. 

(38)  Pensions. 

(39)  Courts-martial. 

(40)  Greneral  courts-martiaL 

(41)  Summary  courts-martiaL 

(42)  Deck  courts. 

(43)  Jurisdiction   and   procedure 

of  courts-martial  and 
deck  courts. 

(44)  Place  of  holding  courts. 

(45)  Powers    of    punishment   of 

general  courts-martial. 

(46)  Powers  of  summary  courts- 

martiaL 

(47)  Powers  of  deck  courts. 

(48)  Sentence  to  confinement  in 

lieu  of  fines. 

(49)  Dismissal .  or    dishonorable 

discharge. 
(60)  Warrants  for  arrest  of  ac- 
cused persons;    issuance 
of  subpoenas  and  attach- 
ments. 

(51)  Processes  executed  by  civil 

officers  as  prescribed  by 
local  law;  processes  in 
territories  and  District 
of  Columbia. 

(52)  Collection  of  fines. 

(53)  Disposition  of  fines. 

(54)  Courts  of  inquiry. 

(55)  No     disbandment     without 

consent  of  the  President 

(56)  Annual  estimates. 

(57)  Expenditures     under     act; 

appropriations      out      of 
which  to  be  paid. 
8078b.  National  Naval  Volunteers. 

(1)  Volunteers  from  Naval 
Militia. 

(2)  Members  of  Naval  Militia 
may  be  drafted. 

(3)  Period  of  service;  failure 
to  obey  calL 

(4)  Subject  to  Navy  regula- 
tions when  in  active 
service. 

(6)  Relief  from  Naval  Militia 
duty;    pay,  etc. 

(6)  Examinations  for  list  of 
persons  specially  quali- 
fied to  hold  commissions 
in  the  Navy  or  in  re- 
serve or  volunteer  naval 
force;  commissions  to 
such  persons  on  out- 
break of  war,  etc 

(7)  Service  within  or  without 
United  States;  rank, 
grades  and  rates. 
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Sec.  Sec. 

8078b.  National     Nayal  Volunteers—      3078b.  National     Naval     Volunteers— 

Oonfd,  '  ConVd. 

(8)  Promotions  and    rewards                   (10)    Resignation  and  discharge; 

for  valorous  conduct.  re-enroUment. 

(9)  Officers  serving  on  courts-  (11)  Relief  from  active  service. 

martiaL  (12)  Pensions. 

§  3078a.  Naval  MUitia. 

(1)  Part  of  organized  militia  to  constitute  Naval  Militia. 

Of  the  Organized  Militia  as  provided  for  by  law  such  part  of 
the  same  as  may  be  duly  prescribed  in  each  State,  Territory,  and 
for  the  District  of  Columbia  shall  constitute  a  Naval  Militia. 

Act  Feb.  16,  1914.  c.  21,  §  1,  38  Stat.  283. 

Division  of  the  militia  into  the  National  Guard,  the  Naval  Militia,  and  the 
Unorganized  Militia  was  made  by  the  National  Defense  Act  of  June  3,  1916. 
c  134.  S  57,  ante,  (  3041. 

Notes  of  Decisions 

"Organized    mliitla,"    Includes    naval  ized  under  the  laws  of  the  states  or  ter- 

mllltia.— The    terms    "national    guard"  ritories,  whether  intended  for  land  or 

or  "organized  militia,"  as  used  in  Act  naval    service.      (1907)    26   Op.   Atty. 

March  2,   1907    (34   Stat   1175),   em-  Gen.  303. 
brace  the  whole  of  the  militia  organ- 

(2)  How  composed ;  age  limit. 

The  Naval  Militia  §hall  consist  of  the  regularly  enlisted  militia 
between  the  ages  of  eighteen  and  forty-five  years,  organized  as  pre- 
scribed for  the  Naval  Militia  by  law,  and  commissioned  officers 
between  the  ages  of  twenty-one  and  sixty-two  years  (naval 
branch),  and  twenty-one  and  sixty- four  years  (Marine  Corps 
branch) :  Provided,  however,  That  enlisted  men  may  continue  in 
service  after  the  age  of  forty-five  years,  and  until  the  age  of  sixty- 
two  years  (naval  branch),  or  sixty-four  years  (Marine  Corps 
branch),  provided  the  service  is  continuous. 

Act  Aug.  29,  1916,  c.  417,  39  Stat 

For  corresponding  provision  as  to  the  National  Quard,  see  {  3044,  ante. 

(3)  Period  of  enlistment;  re-enlistment. 

Hereafter  the  period  of  enlistment  in  the  Naval  Militia  shall 
be  three  years.  An  enlisted  man  who  has  served  honorably  for  the 
full  term  of  his  enlistment  may  reenlist  for  a  term  of  one,  two,  or 
three  years,  as  he  may  elect.  When  a  man  reenlists  within  thirty 
days  from  the  date  of  the  expiration  of  his  prior  enlistment  his 
term  of  service  shall  be  considered  as  continuous,  and  shall  be  so 
dated. 

Act  Aug.  29,  1916,  c.  417.  39  Stat. 

For  corresponding  provision  as  to  the  National  Quard,  see  %  3044h,  ante. 

(4)  Organization ;  arms  and  equipment. 

On  and  after  three  years  from  the  date  of  the  passage  of  this 
Act  the  organization  of  the  Naval  Militia  shall  be  units  of  con- 
venient size,  in  each  of  which  the  number  and  ranks  of  officers 
and  the  distribution  of  the  total  enlisted  strength  among  the  sev- 
eral ratings  of  petty  officers  and  other  enlisted  men  shall  be  estab- 
lished by  the  Secretary  of  the  Navy,  who  shall  also  establish  the 
number  of  officers  and  the  number  of  petty  officers  and  other 
enlisted  men  required  for  the  organization  of  such  units  into  larger 
bodies  for  administrative  and  other  purposes,  and  the  arms  and 
equipment  of  the  Naval  Militia  of  the  several  States,  Territories, 
and  the  District  of  Columbia  shall  be  the  same  as,  or  the  equivalent 
of,  that  which  is  now  or  may  hereafter  be  prescribed  for  the  land- 
ing forces  of  the  vessels  of  the  United  States  Navy,  and  such  other 
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and  additional  arms,  armament,  and  equipment,  including  vessels 
and  stores,  supplies,  and  equipment  of  all  kinds  for  the  repairing, 
maintenance,  and  operation  of  the  same,  as  the  Secretary  of  the 
Navy  may  from  time  to  time  prescribe  for  the  training  of  the 
Naval  Militia  in  duties  afloat. 

This  subdivision  was  part  of  8  2  of  Act  Feb.  16,  1914,  c.  21,  88  Stat  283. 
The  remainder  of  said  S  2  is  (13),  post 

For  corresponding  provisions  as  to  the  National  Quard,  see  St  8044a,  8044b, 
ante. 

(5)  Officers  of  Navy  and  Marine  Corps  may  be  appointed  officers 
of  Naval  Militia. 

Officers  of  the  United  States  Navy  and  Marine  Corps  may,  with 
the  approval  of  the  Secretary  of  the  Navy,  be  elected  or  appoint- 
ed and  commissioned  as  officers  of  the  Naval  Militia  without  preju- 
dice to  their  position  or  status  in  the  regular  service:  Provided, 
That  such  officers  so  commissioned  shall,  when  directed  by  the 
Secretary  of  the  Navy,  tender  their  resignations  of  such  State 
commissions:  And  provided  further,  That  nothing  herein  con- 
tained shall  limit  the  authority  of  the  Secretary  of  3ie  Navy  over 
such  officers  so  commissioned. 

Act  Aug.  29,  1916,  c.  417,  89  Stat 

For  corresponding  provision  as  to  the  National  Guard,  see  {  8074,  ante. 

(6)  Assignments  of  officers  to  particular  duties. 

Line  officers  of  the  Naval  Militia  may  be  for  line  duties  only, 
for  engineering  duties  only,  or  for  aeronautic  duties  only. 
Act  Aug.  29,  1916,  c  417,  89  Stat 

(7)  Discipline. 

The  Naval  Militia  shall  be  subject  to  the  system  of  discipline 
prescribed  for  the  United  States  Navy  and  Marine  Corps,  and  the 
commanding  officer  of  a  Naval  Militis^  battalion  or  brigade,  and 
the  Naval  Militia  officer  in  command  of  Naval  Militia  forces  on 
shore  or  on  any  vessel  of  the  Navy  loaned  to  the  States,  Terri- 
tories, and  the  District  of  Columbia,  or  on  any  vessel  on  which 
such  forces  are  training,  shall  have  the  power,  without  trial  by 
courts-martial,  to  impose  upon  members  of  the  Naval  Militia  the 
punishments  which  the  commanding  officer  of  a  vessel  of  the  Navy 
IS  authorized  by  law  to  impose. 

Act  Aug.  29.  1916,  c.  417,  89  Stat 

For  corresponding  provision  as  to  the  National  Guard,  see  S  8044t,  ante. 

As  to  courts-martial,  etc,  see  (39)-(54),  post 

(8)  Retainer  pay  of  officers. 

Each  commissioned  and  warrant  officer  on  the  active  list  of 
the  Naval  Militia  shall  receive  compensation  for  his  services,  re- 
ferred to  hereinafter  as  retainer  pay,  except  during  periods  of 
service  for  which  he  may  become  lawfully  entitled  to  the  same 
pay  as  an  officer  of  corresponding  grade  of  the  United  States  Navy 
or  Marine  Corps,  at  the  following  rates  per  annum,  namely : 

To  officers  of  or  above  the  naval  rank  or  equivalent  rank  of  lieu- 
tenant, $500; 

To  officers  of  the  naval  rank  or  equivalent  rank  of  lieutenant 
(junior  grade),  $240; 

To  officers  of  the  naval  rank  or  equivalent  rank  of  ensign,  $200; 

To  warrant  officers,  $120: 

Provided,  That  no  commissioned  or  warrant  officer  of  the  Naval 
Militia  shall  be  entitled  to  any  retainer  pay  for  any  period  during 
which  he  has  not  attended  the  minimum  number  of  drills  pre- 
scribed in  section  fifteen  of  an  Act  entitled  "An  Act  to  promote 
the  efficiency  of  the  Naval  Militia,  and  for  other  purposes,"  ap- 
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proved  February  sixteenth,  nineteen  hundred  and  fourteen,  or 
equivalent  official  duty  duly  authorized  in  lieu  thereof  in  accord- 
ance with  such  regulations  as  may  be  issued  by  the  Secretary  of  the 
Navy. 

Act  Aug.  29,  1916,  c.  417,  39  Stat. 

For  corresponding  provision  as  to  the  National  Guard,  see  S  3044u,  ante. 
As  to  pay,  etc.,  on  cruises,  etc.,  see  (21),  post;  while  receiving  instruction, 
theoretical  or  practical,  see  (27),  post;  when  called  into  service,  see  (36),  post; 
when  on  active  service  as  National  Naval  Volunteers,  see  (62),  post;  and  as 
to  pay  of  government  employes  attending  drills,  cruises,  or  other  ordered 
duty  of  Naval  Militia,  see  (26),  post 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  receiving  more  than  one  sal- 
ary, when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  {  6,  as 
amended  by  Act  Aug.  29,  1916,  c.  117,  post,  {  3230a. 

(9)  Retainer  pay  of  enlisted  men. 

Each  enlisted  man  on  the  active  list  of  the  Naval  Militia  shall 
receive  compensation  for  his  services,  referred  to  hereinafter  as  re- 
tainer pay,  except  during  periods  of  service  for  which  he  may 
become  lawfully  entitled  to  the  same  pay  as  an  enlisted  man  of 
corresponding  rate  or  rank  of  the  United  States  Navy  or  Marine 
Corps,  at  a  rate  equal  to  twenty-five  per  centum  of  the  base  pay 
now,  or  as  may  be  hereafter,  provided  by  law  for  an  enlisted  man 
of  corresponding  rate  or  rank  in  the  United  States  Navy  or  Ma- 
rine Corps,  but  not  to  exceed  $120  per  annum :  Provided,  That  such 
enlisted  man  shall  receive  the  full  retainer  pay  represented  by 
said  twenty-five  per  centum  of  said  base  pay  only  if  he  shall  have 
attended,  during  any  one  year,  the  maximum  number  of  assemblies 
for  drill,  instruction,  and  target  practice,  but  for  the  purpose  of 
•computing  pay  not  to  exceed  forty-eight  (or  equivalent  official 
duty),  which  he  shall  have  been  duly  required  to  attend,  and  a  pro- 
portionate amount  for  attendance  at  a  lesser  number  of  the  same, 
being  in  no  case  less  than  fifty  per  centum  of  said  maximum,  nor 
less  than  the  minimum  total  number  of  assemblies  for  drill,  in- 
struction, and  target  practice  provided  for  by  section  fifteen  of  an 
Act  entitled  "An  act  to  promote  the  efficiency  of  the  Naval  Militia, 
and  for  other  purposes,"  approved  February  sixteenth,  nineteen 
hundred  and  fourteen,  or  duly  authorized  equivalent  official  duty. 

Act  Aug.  29,  1916,  c.  417,  39  Stat. 

For  corresponding  provision  as  to  the  National  Guard,  see  {  3044v,  ante. 

(10)  Retainer  pay  not  to  be  paid  before  qualification. 

No  member  of  the  Naval  Militia  shall  be  entitled  to  the  retainer 
pay  herein  provided  for  until  he  has  been  found  qualified,  both 
physically  and  professionally,  in  accordance  with  the  standard  pre- 
scribed by  the  Secretary  of  the  Navy,  and  until  he  has  enrolled 
in  the  National  Naval  Volunteers  hereinafter  provided  for. 
Act  Aug.  29,  1916,  c.  417,  39  Stat 
For  corresponding  provision  as  to  the  National  Guard,  see  §  3044v,  ante. 

(11)  Computation  of  retainer  pay. 

The  compensation  provided  for  herein  shall  be  computed  for 
quarterly  periods  under  such  regulations  as  the  Secretary  of  the 
Navy  may  prescribe,  beginning  the  first  days  of  January,  April, 
July,  and  October,  respectively,  of  each  year,  in  proportion  to 
the  number  of  said  assemblies  attended,  and  no  compensation  shall 
be  paid  to  any  enlisted  man  during  the  first  semiannual  period  of 
any  year  unless  he  shall  have  attended  during  said  period  at  least 
fifty  per  centum  of  said  minimum  of  assemblies;  but  attendance 
at  any  lesser  number  of  said  assemblies  during  said  period  shall 
be  reckoned  with  the  said  assemblies  attended  during  the  second, 
third,  and  fourth  quarterly  periods  in  computing  the  compensation^ 
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if  any,  due  him  for  that  year:  Provided,  That  when  any  enlisted 
man  enters  into  an  enlistment  he  shall  be  entitled  to  proportional 
compensation  for  that  year  if  during  the  remainder  of  the  year 
he  shall  attend  a  number  of  said  assemblies  whose  ratio  to  said 
minimum  is  not  less  than  the  ratio  of  the  part  of  the  year  so 
served  to  the  whole  year;  and  when  the  enlistment  of  any  man 
shall  expire  the  compensation,  if  any,  to  which  he  may  be  entitled 
shall  be  determined  in  like  manner:  And  provided  further.  That 
periods  of  any  actual  military  duty  equivalent  to  the  assemblies 
hereinabove  particularly  referred  to,  except  those  periods  of  serv- 
ice for  which,  under  existing  or  future  laws,  members  of  the  Na- 
val Militia  may  become  entitled  to  the  same  pay  as  officers  and 
enlisted  men  of  the  corresponding  ranks,  grades,  or  rates  in  the 
United  States  Navy  and  Marine  Corps,  may  be  accepted  as  serv- 
ice in  lieu  of  such  drills,  when  approved  by  the  Secretary  of  the 
Navy. 

Act  Aug.  29,  1916,  c.  417,  39  Stat 

For  corresponding  provision  as  to  the  National  Guard,  see  {  3044v,  ante. 

(12^  Mode  of  payment. 

The  retainer  pay  provided  above  shall  be  paid  quarterly,  ex- 
cept as  otherwise  above  provided,  to  officers  and  enlisted  men  of 
the  Naval  Militia  through  the  disbursing  officer  provided  for  under 
section  eleven  of  an  Act  to  prpmote  the  efficiency  of  the  Naval 
Militia,  and  for  other  purposes,  approved  February  sixteenth,  nine- 
teen hundred  and  fourteen,  who  shall  be  an  officer  of  the  pay 
corps  of  the  Naval  Militia.  The  secretary  of  the  Navy  is  hereby 
authorized  to  pay  to  such  disbursing  officer  so  much  of  the  amount 
appropriated  to  carry  out  the  provisions  of  this  Act  as  shall  be 
necessary  for  the  above  purposes. 

Q?hi8  subdivision  was  part  of  a  paragraph  in  Act  Aug.  29,  1916,  c  417,  89 
Stat.    The  remainder  of  the  paragraph  is  (29),  post 

Section  11  of  the  Naval  Militia  Act  of  Feb.  16,  1914,  herein  referred  to, 
is  (28),  post,  providing  for  disbursing  officer,  etc. 

For  corresponding  provision  as  to  the  National  Guard,  see  S  8(>44v,  ante. 

(13)  Loan  of  vessels,  stores,  etc.,  and  detail  of  officers  and  enlisted 
men  as  shipkeepers. 

And  the  Secretary  of  the  Navy  is  hereby  authorized,  in  his  dis- 
cretion, to  issue  from  time  to  time  to  the  governors  of  the  sev- 
eral States  and  Territories  and  to  the  commanding  general  Dis- 
trict of  Columbia  Militia,  or  to  the  other  prober  State,  Territorial, 
and  District  authorities,  respectively,  as  a  loan,  vessels  and  such 
stores,  supplies,  and  equipment  of  all  kinds  as  may  be  necessary  for 
the  maintenance  and  operation  of  said  vessels,  and  may  detail  to  said 
vessels  such  number  of  officers  and  enlisted  men  as  he  may  deem 
desirable  for  duty  as  ship  keepers:  Provided,  that  such  enlisted 
men  shall  be  in  addition  to  the  number  now  or  hereafter  allowed 
by  law  for  the  regular  Naval  Establishment. 

This  subdivision  was  parr  of  §  2  of  Act  Feb.  16,  1914,  c  21,  38  Stat  283. 
The  remainder  of  said  8  2  is  (4)  ante. 

This  and  following  subdivisions  as  to  issue  of  vessels,  stores,  etc,  super- 
seded Act  Aug.  3,  1894.  c.  192.  entitled  ''An  Act  to  promote  the  efficiency  of 
the  Naval  Militia,"  containing  similar  provisions. 

(14)  Issue  of  arms,  etc.,  uniforms,  etc.,  and  military  and  naval 
stores,  without  charge  against  allotment  out  of  annual  appro- 
priation or  requiring  payment  therefor;  exchange  of  arms,  etc., 
and  ammunition  when  obsolete ;  accounting  for  property ;  ap- 
propriation ;  limitation  of  expenditures,  and  reports. 

The  Secretary  of  the  Navy  is  hereby  authorized  to  procure,  by 
purchase  or  manufacture,  and  issue  from  time  to  time  to  the  Naval 
Militia  such  number  of  United  States  service  or  other  arms,  ac- 
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cessorics,  accouterments,  equipment,  uniforms,  clothing,  equi- 
page, and  military  and  naval  stores  of  all  kinds,  under  such  regula- 
tions as  he  may  prescribe,  as  are  necessary  to  arm,  uniform,  and 
equip  all  of  the  Naval  Militia  in  the  several  States,  Territories,  and 
the  District  of  Columbia  in  accordance  with  the  requirements  of 
this  Act  without  charging  the  cost  or  value  thereof  or  any  expense 
connected  therewith  against  the  allotment  of  such  State,  Terri- 
tory, or  District  made  from  the  annual  appropriation  provided  for 
the  arming  and  equipping  of  the  Naval  Militia  in  the  annual  ap- 
propriation for  the  Navy,  or  in  any  other  general  appropriation 
for  the  Naval  Militia  that  may  hereafter  be  made,  or  without  re- 
quiring payment  therefor,  and  to  issue  from  time  to  time  ammuni- 
tion suitable  for  such  arms  as  the  Naval  Militia  of  the  several 
States,  Territories,  and  the  District  of  Columbia  may  be  equipped 
with,  and  to  exchange  said  arms,  accessories,  accouterments,  equip- 
ment, equipage,  stores,  and  ammunition  when  the  same  shall  have 
become  obsolete,  without  receiving  any  money  credit  therefor,  for 
other  arms,  accessories,  accouterments,  equipment,  equipage, 
stores,  and  ammunition  suitable  for  the  Naval  Militia:  Provided, 
That  said  property  shall  remain  the  property  of  the  United  States, 
and  be  annually  accounted  for  by  the  governor  or  other  proper  offi- 
cer of  the  States,  Territories,  and  the  commanding  general  District 
of  Columbia  Militia :  Provided  further,  That  each  State,  Territory, 
and  the  District  of  Columbia  shall,  when  and  as  required  by  the 
Secretary  of  the  Navy,  turn  in  to  the  Navy  Department,  or  other- 
wise dispose  of,  in  accordance  with  the  direction  of  the  Secretary 
of  the  Navy,  without  receiving  any  money  credit  therefor,  and 
without  expense  for  transportation  or  otherwise,  such  or  all  prop- 
erty theretofore  issued  under  the  provisions  of  this  Act.  To  pro- 
vide means  to  carry  into  effect  the  provisions  of  this  section,  the 
necessary  money  to  cover  the  cost  of  procuring,  exchanging,  or 
issuing  of  arms,  accessories,  accouterments,  equipment,  uniforms, 
clothing,  equipage,  ammunition,  and  military  and  naval  stores  to 
be  exchanged  or  issued  hereunder  is  hereby  appropriated  out  of 
any  money  in  the  Treasury  not  otherwise  appropriated :  Provided, 
That  the  sum  expended  in  the  execution  of  the  purchases  and  is- 
sues provided  for  in  this  section  shall  not  exceed  the  sum  of  $200,- 
000  in  any  fiscal  year:  And  provided  further.  That  the  Secretary 
of  the  Navy  shall  annually  submit  to  Congress  a  report  of  expendi- 
tures made  by  him  in  the  execution  of  the  requirements  of  this 
section. 

Act  Feb.  14,  1914,  c  21,  {  10,  88  Stat  285. 

The  wearing  of  the  duly  prescribed  uniform  of  the  United  States  Army, 
Navy,  or  Marine  Corps,  or  eny  distinctive  part  of  such  uniform,  or  a  uniform 
similar  in  any  part  to  a  distinctive  part  of  said  duly  prescribed  uniforms,  by 
any  person  not  an  officer  or  enlisted  man  of  the  United  States  Army,  Navy, 
or  Marine  Corps,  was  prohibited  by  Act  June  3,  1916,  c  134,  §  125,  ante,  § 
1949a.  Said  prohibition  was  not  to  be  construed  so  as  to  prevent  members 
of  the  Naval  Militia  from  wearing  their  prescribed  uniforms,  by  a  proviso 
annexed  to  said  section. 

For  corresponding  provisions  as  to  the  National  Guard,  see  §§  3059,  3059a, 
8059b,  ante. 

(15)  Responsibility  of  officers  and  enlisted  men  for  property  issued. 
Officers  and  enlisted  men  of  the  Naval  Militia  to  whom  prop- 
erty has  been  issued  as  herein  provided  for  shall  be  responsible 
for  the  safe-keeping  and  return  thereof.  Stoppages  may  be  made 
against  the  compensation  payable  to  any  officer  or  enlisted  man 
of  the  Naval  Militia  to  cover  the  cost  of  public  property  lost  or  de- 
stroyed by  and  chargeable  to  such  officer  or  enlisted  man. 

Act  Aug.  29,  1916,  c.  417,  39  Stat 

For  corresponding  provision  as  to  the  National  Guard,  see  f  3058,  ante. 
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(16)  Appointment  of  accounting  officers.  ^ 

The  governor  of  each  State  and  Territoiy,  and  the  command- 
ing general  of  the  District  of  Columbia  Militia,  shall  appoint  either 
the  above-described  disbursing  officer  or  such  other  officer  of  the 
pay  corps  of  the  Naval  Militia  as  he  may  elect  as  accounting  offi- 
cer for  each  battalion  thereof,  or,  at  his  option,  for  each  larger  unit 
or  combination  of  units  of  the  same,  who  shall  be  responsible  for  the 
proper  accounting  for  all  property  belonging  to  the  United  States 
issued  to  and  for  the  use  of  such  battalion,  or  larger  unit  or  com- 
bination of  units. 

Act  Aug.  29,  1916.  c.  417,  39  Stat 

The  disbursing  officer  mentioned  in  this  subdivision  is  that  described  In 
(12),  ante,  and  (28),  post. 

For  corresponding  provision  as  to  the  National  Guard,  see  S  3064a,  ante. 

(17)  Rendition  of  accoimts ;  bonds;  issuance  of  property  to  ofiBcers 
or  enlisted  men ;  inspection  of  accounts. 

Accounting  officers  shall  render  accounts  as  prescribed  by  the 
Secretary  of  the  Navy  and  shall  be  required  to  give  good  and 
sufficient  bonds  to  the  United  States  in  such  sums  as  the  Secretary 
of  the  Navy  may  direct,  conditioned  upon  the  faithful  accounting 
for  all  property  belonging  to  the  United  States  and  for  the  safe- 
keeping of  such  part  thereof  as  may  be  in  the  personal  custody  of 
such  officer.  Accounting  officers  may  issue  any  or  all  such  prop- 
erty to  other  officers  or  enlisted  men  of  the  Naval  Militia  under 
such  rules  and  regulations  as  may  be  prescribed:  And  provided 
further,  That  the  Secretary  of  the  Navy  shall  cause  an  inspection 
of  the  accounts  and  records  of  the  accounting  officers  to  be  made 
by  an  officer  of  the  Navy  at  least  once  each  year. 

Act  Aug.  29,  1916,  c.  417,  39  Stat 

For  corresponding  provision  as  to  the  National  Guard,  see  S  3004a,  ante. 

(18)  Expenses  of  accounting  officers. 

When  accounting  officers  are  traveling  in  the  performance  of 
their  official  duties  under  orders  issued  by  the  Secretary  of  the  Navy 
they  shall  be  reimbursed  for  their  actual  and  necessary  traveling 
expenses,  the  same  to  be  made  a  charge  against  the  appropriation 
"Arming  and  equipping  Naval  Militia." 

Act  Aug.  29,  1916,  c.  417,  39  Stat 

For  corresponding  provision  as  to  the  National  Guard,  see  S  3064a,  ante. 

(19)  Annual  appropriation  available  for  issue  of  stores,  etc.;  pur- 
chase of  additional  stores,  etc.,  from  Navy  Department. 

The  annual  appropriation  made  by  Congress  for  arming  and 
equipping  the  Naval  Militia  in  the  annual  appropriation  for  the 
Navy  shall  be  available  for  the  purpose  of  providmg  for  issue  to 
the  Naval  Militia  any  stores  and  supplies  or  publications  which 
are  supplied  to  the  Navy  by  any  department.  Any  State,  Terri- 
tory, or  the  District  of  Columbia  may,  with  the  approval  of  the 
Secretary  of  the  Navy,  purchase  for  cash  from  the  Navy  Depart- 
ment, for  the  use  of  its  Naval  Militia,  stores,  supplies,  material  of 
war,  or  military  publications,  such  as  are  furnished  to  the  Navy  in 
addition  to  those  issued  under  the  provisions  of  this  Act,  at  the 
price  at  which  they  are  listed  for  issue  to  the  Navy,  with  the  cost 
of  transportation  added,  and  funds  received  from  such  sales  shall  be 
credited  to  the  appropriation  to  which  they  belong  and  shall  not  be 
covered  into  the  Treasury,  but  shall  be  available  until  expended  to 
replace  therewith  the  supplies  sold  to  the  States  and  Territories 
and  to  the  District  of  Columbia  in  the  manner  herein  provided. 
Act  Feb.  16, 1914,  c.  21,  {  14,  38  Stat.  287. 
For  corresponding  provision  as  to  the  National  Guard,  see  S  3069,  ante. 
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(20)  Requirements  for  participation  by  State,  etc.,  in  allotment  out 
of  annual  appropriation. 

Each  State  or  Territory  or  the  District  of  Columbia  furnished 
with  material  of  war  under  the  provisions  of  this  or  former  Acts 
of  Congress  shall,  during  the  year  next  preceding  each  annual  al- 
lotment of  funds,  in  order  to  participate  in  such  annual  allotment 
of  funds,  have  required  every  ship's  company,  engineer's,  naviga- 
tor's, and  other  divisions,  or  units,  of  its  Naval  Militia  not  excused 
by  the  governor  of  said  State  or  Territory,  or  the  commanding  gen- 
eral District  of  Columbia  Militia,  for  reasons  satisfactory  to  the 
Secretary  of  the  Navy,  to  participate  during  at  least  five  consecutive 
days  in  such  form  of  military  or  naval  exercise  as  may  have  been 
prescribed  by  the  Secretary  of  the  Navy,  and  in  default  of  such 
prescribing  by  the  Secretary  of  the  Navy,  then  in  some  form  of 
Naval  Militia  exercise  during  at  least  five  consecutive  days  to  be 
prescribed  by  the  governor  of  the  said  State  or  Territory,  or  the 
commanding  officer  of  the  District  of  Columbia  Naval  Militia,  and 
shall  also  have  required  said  divisions  to  assemble  for  drill  and  in- 
struction at  armories  or  other  places  of  rendezvous  or  for  target 
practice  not  less  than  twenty-four  times,  and  shall  have  required 
during  such  year  an  inspection  of  each  of  said  divisions  or  units, 
to  be  made  by  an  officer  of  said  Naval  Militia,  or  by  an  officer  of  the 
State  service,  or  by  an  officer  of  the  Regular  Navy. 

Act  Feb.  16,  1914,  c  21,  §  15,  38  SUt.  288. 

For  corresponding  provision  as  to  the  National  Guard,  see  S  8072,  ante. 

(21)  Participation  in  cruises,  maneuvers,  etc.,  of  Regular  Navy; 
pay,  subsistence,  and  transportation  while  so  engaged,  and  pay- 
ment thereof  from  appropriations ;  right  of  command,  and  de- 
tails to  command  and  duty. 

The  Secretary  of  the  Navy  is  authorized,  in  his  discretion,  to 
provide  for  participation  by  any  part  of  the  Naval  Militia  of  any 
State  or  Territory  or  the  District  of  Columbia  on  the  request  of 
the  governor  of  said  State  or  Territory  or  the  commanding  general 
of  the  militia  of  said  District,  in  any  cruise,  maneuvers,  field  in- 
struction, or  encampment  of  any  part  of  the  Regular  Navy,  afloat 
or  on  shore.  In  such  case  the  Naval  Militia  so  participating  shall, 
if  so  requested  by  the  governor  or  commanding  general  and  allowed 
by  the  Secretary  of  the  Navy,  receive  the  same  pay,  subsistence, 
and  transportation  as  is  provided  by  law  for  the  officers  and  men  of 
the  Regular  Navy,  and  no  part  of  the  sums  appropriated  for  the  sup- 
port of  the  Regular  Navy  shall  be  used  to  pay  any  part  of  the  ex- 
penses of  the  Naval  Militia  of  any  State,  Territory,  or  the  District 
of  Columbia  while  engaged  in  such  cruise,  maneuvers,  field  instruc- 
tion, or  joint  encampment  of  the  Regular  Navy  and  Naval  Militia, 
but  no  payments  to  the  Naval  Militia  under  the  provisions  of  this 
section  and  no  allowances  for  mileage  shall  be  made  from  appro- 
priations made  for  the  Navy,  but  shall  be  made  solely  from  the 
sums  appropriated  for  such  cruise,  maneuvers,  field  instruction,  or 
for  the  Naval  Militia:  Provided,  That  officers  of  the  Regular  Navy 
in  command  of  vessels  upon  which  Naval  Militia  may  be  embarked, 
or  in  command  of  camps,  navy  yards,  or  other  places  in  which 
Naval  Militia  may  be  encamped  or  be,  shall  remain  in  command 
of  said  vessels,  camps,  navy  yards,  or  other  places,  as  aforesaid, 
irrespective  of  the  rank  of  the  commanding  or  other  officers  of 'the 
Naval  Militia  on  board  said  vessels  or  within  said  places:  Pro- 
vided further.  That  said  commanding  officers  of  the  Regular  Navy 
may,  in  the  exercise  of  their  discretion,  place  upon  any  duty  to 
which  his  rank  or  rating  would  entitle  him  if  he  were  of  the  same 
rank  or  rating  in  the  Regular  Navy,  or  duty  of  a  lower  grade,  any 
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officer,  petty  officer,  or  enlisted  man  of  the  Naval  Militia  so  under 
his  command  as  aforesaid,  and  may  temporarily  or  permanently 
relieve  from  duty  so  imposed  such  officer,  petty  officer,  or- enlisted 
man;  and  in  making  details  to  command  and  duty,  and  relieving 
from  command  and  duty  as  aforesaid,  said  commanding  officer  shall 
be  held  to  the  exercise  of  a  reasonable  discretion  only,  and  for  the 
purposes  of  this  section  it  is  to  be  presumed  that  a  member  of  the 
Naval  Militia  is  competent  to  be  detailed  for  any  duty  to  which 
his  rank  would  entitle  him  until  the  contrary  be  apparent  to  such 
commanding  officer:  'And  provided  further.  That  any  officer  or 
petty  officer  or  enlisted  man  of  the  Naval  Militia  placed  on  duty 
as  aforesaid  or  detailed  to  duty  on  a  vessel  assigned  to  the  Naval 
Militia  shall  have,  during  the  time  that  he  is  on  duty,  all  authority 
over  all  persons  inferior  to  himself  in  rank  or  equivalent  rank 
necessary  for  the  purpose  of  carrying  out  the  duty  upon  which  he 
has  been  so  detailed. 

Act  Feb.  16,  1914,  c.  21,  §  12,  38  Stat  286. 

For  corresponding  provision  as  to  the  Nationfd  Guard,  see  §{  3066,  3066a, 
ante. 

(22)  Detail  of  officers  for  inspection,  etc.,  and  for  formulating  reg- 
ulations, and  for  examinations. 

The  Secretary  of  the  Navy  is  hereby  authorized  and  empowered, 
upon  the  request  of  the  governor  of  any  State  or  Territory,  or 
of  the  commanding  general  District  of  Columbia  Militia,  having 
an  organized  Naval  Militia,  to  detail  an  officer  or  officers  to  in- 
spect, instruct,  and  examine  such  Naval  Militia  at  such  times  and 
places  as  may  be  appointed  by  any  of  said  governors  or  command- 
ing general,  and  may,  upon  his  own  motion,  also  detail  officers 
for  the  purpose  of  formulating  standard  regulations  for  the  organi- 
zation, discipline,  training,  armament,  and  equipment  of  said  Naval 
Militia,  and  for  the  professional  examination  of  the  officers,  petty 
officers  and  men  composing  the  same,  with  a  view  to  producing 
uniformity  among  the  Naval  Militia  of  the  various  States  and  as- 
similating them  to  the  standard  of  the  United  States  Navy. 

Act  Feb.  16,  1914,  c.  21,  §  16.  38  Stat  288. 

For  corresponding  provision  as  to  the  National  Guard,  see  {  3074,  ante. 

(23)  Detail  of  officers  or  enlisted  men  of  Navy. 

Upon  the  application  of  the  governor  of  any  State  or  Territory, 
or  of  the  commanding  general  District  of  Columbia  Militia,  fur- 
nished with  material  of  war  under  the  provisions  of  this  Act  or 
former  laws  of  Congress,  the  Secretary  of  the  Navy  may,  in  his 
discretion,  detail  one  or  more  officers  or  enlisted  men  of  the  Navy 
to  report  to  the  governor  of  such  State  or  Territory,  or  to  the 
commanding  general  of  the  District  of  Columbia  Militia,  for  duty 
in  connection  with  the  Naval  Militia.  All  such  assignments  may 
be  revoked  at  the  request  of  the  governor  of  such  State  or  Ter- 
ritory, the  commanding  general  of  the  District  of  Columbia  Mili- 
tia, or  at  the  pleasure  of  the  Secretary  of  the  Navy. 

This  subdivision  wis  part  of  9  17  of  Act  Feb.  16,  1914,  c  21,  38  Stat  288. 
The  remainder  of  said  (  17  is  (30),  post. 

For  corresponding  provision  as  to  the  National  Guard,  see  §§  3074,  3074a, 
ante. 

(24^  Ammunition  for  instruction  in  firing  and  target  practice. 

The  Naval  Militia  embarked  upon  any  vessel  of  the  Navy,  or 
other  vessel,  or  encamped  at  any  military  post  or  camp  of  the 
United  States,  may  be  furnished  such  amounts  of  ammunition  for 
instruction  in  firing  and  target  practice  as  may  be  prescribed  by 
the  Secretary  of  the  Navy,  and  such  instruction  in  firing  shall  be 
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carried  on  under  the  direction  of  an  officer  selected  for  that  purpose 
by  the  Secretary  of  the  Navy. 

Act  Feb.  16,  1914,  c  21,  8  18,  38  Stat.  289. 

For  corresponding  provision  as  to  the  National  Guard,  see  S  8075,  ante. 

(25^  Oil  and  gasoline  for  vessels  of  Volunteer  Patrol  Squadrons. 

The  Secretary  of  the  Navy  is  hereby  authorized  to  sell  at  cost 
and  issue  lubricating  oil  and  gasoline  to  vessels  of  the  Volunteer 
Patrol  Squadrons  duly  enrolled  in  the  several  naval  districts;  and 
that  during  maneuvers  or  practice  drills  when  any  of  the  vessels  of 
said  Patrol  Boat  Squadrons  shall  be  acting  singly  of  as  squadrons 
under  the  direct  command  or  control  of  an  officer  or  officers  of  the 
United  States  Navy,  gasoline  fuel  shall  be  supplied  to  them  free  of 
charge. 

Act  Aug.  29,  1916,  c.  417,  39  Stat 

(26)  Government  employees  attending  drills,  cruises,  etc. 
Whenever  a  member  of  the  naval  Militia  who  is  employed  under 

a  department  of  the  Government  of  the  United  States  attends 
drills,  cruises,  or  other  ordered  duty  of  the  Naval  Militia,  he  shall 
receive  the  amount  of  the  salary  or  wages  he  would  have  earned 
when  so  employed,  in  addition  to  the  amount  provided  for  by  law 
as  a  member  of  the  said  Naval  Militia :  Provided,  however,  That 
such  attendance  shall  not  affect  his  efficiency  rating  in  said  depart- 
ment, nor  shall  he  suffer  demotion  or  loss  of  position  during  or 
at  the  termination  of  any  naval  or  military  service  when  ordered 
upon  special  or  active  duty  of  any  kind. 

Act  Aug.  29,  1916,  c.  417,  89  Stat 

For  corresponding  proyision  as  to  the  National  Guard,  see  i  3044r,  ante. 

(27)  Officers  and  enlisted  men  may  attend  Navy  or  Marine  Corps 
Service  School;  attachment  to  Navy  or  Marine  Corps  com- 
mand ;  pay,  allowances,  etc. 

Under  such  regulations  as  the  President  may  prescribe,  the 
Secretary  of  the  Navy  may,  upon  the  recommendation  of  the  gov- 
ernor of  any  State  or  Territory,  or  the  commanding  general  of  the 
National  Guard  of  the  District  of  Columbia,  authorize  a  limited 
number  of  selected  officers  or  enlisted  men  of  the  Naval  Militia  to 
attend  and  pursue  a  regular  course  of  study  at  any  Navy  or  Marine 
Corps  service  school  of  the  United  States,  except  the  United  States 
Naval  Academy ;  or  to  be  attached  to  any  Navy  or  Marine  Corps 
command  for  routine  practical  instruction ;  and  such  officer  or  en- 
listed man  shall  receive,  out  of  any  Naval  Militia  allotment  of  funds 
available  for  the  purpose,  the  same  travel  allowances  and  quarters, 
or  commutation  of  quarters,  and  the  same  pay,  allowances,  and 
subsistence  to  which  an  officer  or  enlisted  man  of  the  naval  service 
would  be  entitled  for  attending  such  school,  college,  or  practical 
course  of  instruction  under  orders  from  proper  naval  authority, 
while  in  actual  attendance  at  such  school,  college,  or  practical 
course  of  instruction :  Provided,  That  in  no  case  shall  the  pay  and 
allowances  authorized  by  this  section  exceed  those  of  a  lieutenant 
in  the  Navy. 

Act  Aug.  29,  1916,  c  417,  89  Stat 

This  subdivision  supersedes  a  similar  provision  by  i  13  of  the  Naval  Militia 
Act  of  Feb.  16,  1914,  38  Stat.  287. 

(28)  Inspection  and  report;  pajrment  from  allotment  out  of  annual 
appropriation  for  portion  of  militia  engaged  in  actual  service 
or  instruction;  pay  and  allowances  of  officers  and  men;  dis- 
bursing officer;  accounts;  bonds. 

When  it  shall  appear  by  the  report  of  inspections,  which  it  shall 
be  the  duty  of  the  Secretary  of  the  Navy  to  cause  to  be  made  at 
least  once  in  each  year  by  officers  detailed  by  him  for  that  pur- 
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pose,  that  the  Naval  Militia  of  a  State,  or  Territory,  or  of  the  Dis- 
trict of  Columbia  is  sufficiently  armed,  uniformed,  and  equipped 
for  active  duty,  the  Secretary  of  the  Navy  is  authorized,  in  his  dis- 
cretion, on  the  requisition  of  the  governor  of  such  State  or  Terri- 
tory or  of  the  commanding  general  District  of  Columbia  Militia, 
to  pay  to  such  officer  as  may  be  properly  designated  and  appointed 
by  said  g;overnor  or  commanding  general  so  much  of  its  allotment 
from  the  annual  appropriation  for  arming  and  equipping  the  Naval 
Militia  in  the  annual  appropriation  for  the  Navy  as  shall  be  neces- 
sary for  the  payment,  subsistence,  and  transportation  of  such  por- 
tion of  said  Naval  Militia  as  shall  engage  in  actual  service  or  in- 
struction afloat  or  on  shore ;  and  the  officers  and  men  of  such  Naval 
Militia  while  so  engaged  may  be  paid  therefrom  the  same  pay,  sub- 
sistence, and  transportation  or  travel  allowance  as  officers  and  men 
of  corresponding  grades  of  the  Regular  Navy  are  or  may  hereafter 
be  entitled  to  by  law,  and  the  officer  so  designated  and  appointed 
shall  be  regarded  as  a  disbursing  officer  of  the  United  States  and 
shall  render  his  accounts  through  the  Navy  Department  to  the 
proper  accounting  officer  of  the  Treasurer  for  settlement,  and  he 
shall  be  required  to  give  good  and  sufficient  bonds  to  the  United 
States,  in  such  sums  as  the  Secretary  of  the  Navy  may  direct,  faith- 
fully to  account  for  the  safekeeping  and  payment  of  the  public 
moneys  so  intrusted  to  him  for  disbursement. 
Act  Feb.  16,  1914.  c.  21,  §  11,  38  Stat  286. 

For  corresponding  provision  as  to  the  National  Guard,  see  {{  3064,  3064a, 
ante. 

(29)  Traveling  expenses  of  disbursing  ofiEicers. 

When  disbursing  officers  are  traveling  in  the  performance  of  their 
official  duties  under  orders  issued  by  the  Secretary  of  the  Navy  they 
shall  be  reimbursed  for  their  actual  and  necessary  traveling  ex- 
penses, the  same  to  be  made  a  charge  against  the  appropriation 
"arming  and  equipping  Naval  Militia." 

This  subdivision  was  part  of  a  paragraph  in  Act  Aug.  29,  1916,  c.  417,  39 
Stat    The  remainder  of  the  paragraph  is  (12),  ante. 
For  corresponding  provision  as  to  the  National  Guard,  see  §  3064a,  ante. 

(30^  Board  of  Officers  for  Consultation  with  Secretary  of  the  Navy. 
The  Secretary  of  the  Navy  is  hereby  authorized  to  appoint  a 
board  of  five  officers  of  the  Naval  Militia,  which  shall  from  time  to 
time  as  the  Secretary  of  the  Navy  may  direct,  proceed  to  Washing- 
ton, District  of  Columbia,  for  consultation  with  the  Navy  Depart- 
ment, respecting  the  condition,  status,  and  needs  of  the  whole  body 
of  the  Naval  Militia.  Such  officers  shall  be  appointed  for  a  term 
of  four  years,  unless  sooner  relieved  by  the  Secretary  of  the  Navy. 
The  actual  and  necessary  traveling  expenses  of  the  members  of 
such  board,  together  with  a  per  diem  to  be  established  by  the  Secre- 
tary of  the  Navy,  shall  be  paid  to  the  members  of  the  board.  The 
expenses  herein  authorized,  together  with  the  necessary  clerical 
and  office  expenses  of  the  division  of  Naval  Militia  affairs  in  the 
office  of  the  Secretary  of  the  Navy,  shall  constitute  a  charge  against 
the  whole  sum  annually  appropriated  under  the  appropriation  for 
the  arming  and  equipping  of  the  Naval  Militia  in  the  annual  appro- 
priation for  the  Navy,  and  shall  be  paid  therefrom,  and  not  from 
the  allotment  duly  apportioned  to  any  particular  State,  Territory, 
or  the  District  of  Columbia;  and  a  statement  of  such  expenses 
shall  be  submitted  to  Congress  by  the  Secretary  of  the  Navy  in 
connection  with  his  annual  report. 

This  subdivision  was  part  of  §  17  of  Act  Feb.  16,  1914,  c  21,  38  Stat  288. 
The  remainder  of  said  |  17  is  (23),  ante. 

For  corresponding  provision  as  to  the  National  Guard,  see  S  3074b,  ante. 

Recent  legislative,  executive,  and  judicial  appropriation  acts  make  ap* 
^ropriations  for  the  Division  of  Naval  Militia  affairs.  The  provision  tor  the 
fiscal  year  1917  was  by  Act  May  10,  1916,  c  117,  f  1,  39  Stat 

(4336)  ^  . 
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(31)  Adjutant-General  in  each  State,  etc.,  to  make  returns  and  re- 
ports to  Secretary  of  the  Navy;  report  to  Congress. 

The  adjutant  general  of  each  State,  Territory,  or  the  District 
of  Columbia,  or  such  other  person,  board,  or  bureau  as  may  be 
provided  by  the  laws  of  such  State,  Territory,  or  the  District  of 
Columbia  to  perform  for  the  Naval  Militia  the  duties  ordinarily 
performed  by  such  adjutant  general,  shall  make  returns  to  the 
Secretary  of  the  Navy,  at  such  times  and  in  such  form  as  the  Sec- 
retary of  the  Navy  shall  from  time  to  time  prescribe,  of  the  strength 
of  the  Naval  Militia,  and  also  make  such  reports  as  may  from  time 
to  time  be  required  by  the  Secretary  of  the  Navy.  [That]  the  Sec- 
retary of  the  Navy  shall,  with  his  annual  report  of  each  year,  trans- 
mit to  Congress  an  abstract  of  the  returns  and  reports  of  the  ad- 
jutants general,  or  of  such  person,  board,  or  bureau  of  the  States, 
Territories,  and  the  District  of  Columbia,  with  such  observations 
thereon  as  he  may  deem  necessary  for  the  information  of  Congress. 

Act  Feb.  la.  1914,  c  21,  §  9,  38  Stat.  285. 

For  corresponding  provision  as  to  the  National  Guard,  see  {{  3053,  3053a, 
ante. 

(32)  Call  into  service  in  event  of  war  involving  danger  of  invasion, 
or  of  rebellion,  etc. 

In  the  event  of  war,  actual  or  threatened,  with  any  foreign  na- 
tion involving  danger  of  invasion,  or  of  rebellion  against  the 
authority  of  the  Government  of  the  United  States,  or  whenever 
the  President  is,  in  his  judgment,  unable  with  the  regular  forces 
at  his  command  to  execute  the  laws  of  the  United  States,  it  shall 
be  lawful  for  the  President  to  call  forth  such  number  of  the  Naval 
Militia  of  a  State  or  of  the  States,  or  Territories,  or  of  the  District 
of  Columbia,  as  he  may  deem  necessary  to  repel  such  invasion, 
suppress  such  rebellion,  or  to  enable  him  to  execute  such  laws, 
and  to  issue  his  orders  for  that  purpose,  through  the  governor  of 
the  respective  State  or  Territory,  or  through  the  commanding  offi- 
cer of  the  Naval  Militia  of  the  District  of  Columbia,  from  which 
State,  Territory,  or  District  such  Naval  Militia  may  be  called,  to 
such  officers  of  the  Naval  Militia  as  he  may  think  proper. 

Act  Feb.  16,  1914,  c.  21,  §  3,  38  Stat  284. 

The  President  is  also  authorized,  in  such  event,  to  draft  into  the  naval 
service  and  enroU  in  the  National  Naval  Volunteers  members  of  the  Naval 
Militia,  by  Act  Aug.  29,  1916,  c  417,  post,  §  3078b  (2). 

For  corresponding  provision  as  to  the  National  Guard,  see  $  3045,  ante. 

(33)  Period  of  service;  call  before  voltmteer  naval  force;  vessels 
purchased,  etc.»  may  be  manned  by  officers  and  men  serving 
thereon. 

Whenever  the  President  calls  forth  all  or  any  part  of  the  Naval 
Militia  of  any  State,  Territory,  or  of  the  District  of  Columbia,  to 
be  employed  in  the  service  of  the  United  States,  he  may  specify  in 
his  call  the  period  for  which  such  service  is  required,  and  the  Naval 
Militia  so  called  shall  continue  to  serve  during  the  term  so  speci- 
fied, either  within  or  without  the  territory  of  the  United  States, 
unless  sooner  relieved  by  order  of  the  President:  Provided,  That 
if  no  period  be  stated  in  the  call  of  the  President,  the  period  shall 
be  held  to  mean  the  existence  of  the  emergency,  of  which  the 
President  shall  be  the  sole  judge:  And  provided  further,  That  no 
commissioned  officer  or  enlisted  man  of  the  Naval  Militia  shall 
be  held  to  service  beyond  the  term  of  his  existing  commission  or 
enlistment:  Provided  further.  That  when  the  military  needs  of 
the  Federal  Government,  arising  from  the  necessity  to  execute 
the  laws  of  the  United  States,  suppress  insurrection,  or  repel  inva- 
sion, can  not  be  met  by  the  regular  forces,  the  Naval  Militia  qual- 
ified as  herein  provided  and  any  existing  Naval  Reserve  now  or 
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hereafter  organized  shall  be  called  into  the  service  of  the  United 
States  in  advance  of  any  volunteer  naval  force  which  it  may  then 
be  determined  to  raise :  And  provided  further,  That  nothing  herein 
contained  shall  prevent  the  Secretary  of  the  Navy,  when  vessels 
are  purchased  or  otherwise  acquired  by  the  United  States  for  a 
war,  from  manning  such  vessels  by  all  or  part  of  the  officers  and 
men  then  serving  on  said  vessels. 

Act  Feb.  16,  1914,  c.  21,  8  4.  38  Stat  284. 

For  corresponding  provision  as  to  the  National  Guard,  see  t  3045,  ante. 

(34)  Muster  into  service  without  further  enlistment,  etc.;   courts- 
martial;  rankof  ofiicers;  right  to  command. 

Every  officer  and  enlisted  man  of  the  Naval  Militia  who  shall 
be  called  forth  in  the  manner  hereinbefore  prescribed  shall  be 
mustered  for  service  without  further  appointment  or  enlistment, 
and  without  further  professional  examination  previous  to  such 
muster,  except  for  those  States  and  Territories  and  the  District 
of  Columbia,  if  the  case  may  so  be,  which  have  not  adopted  a  stand- 
ard of  professional  and  physical  examination  prescribed  by  the 
Secretary  of  the  Navy  for  the  Naval  Militia,  and  whose  officers 
and  petty  officers  shall  not  have  been  examined  and  found  quali- 
fied in  accordance  therewith  by  boards  of  officers  which  shall  be 
appointed  by  said  Secretary:  Provided,  however.  That  any  officer 
or  enlisted  man  of  the  Naval  Militia  so  qualified  who  shall  refuse 
or  neglect  to  present  himself  for  such  muster  upon  being  called  forth 
as  herein  prescribed,  shall  be  subject  to  trial  by  court-martial  and 
shall  be  punished  as  such  court-martial  may  direct:  Provided 
further.  That  when  in  the  service  of  the  United  States,  officers  of 
the  Naval  Militia  may  serve  on  courts-martial  for  the  trial  of  officers 
and  men  of  the  Regular  or  Naval  Militia  Service,  but  in  the  cases 
of  courts-martial  convened  for  the  trial  of  officers  of  the  Regular 
Service,  the  majority  of  the  members  shall  be  officers  of  the  Reg- 
ular Service;  and  officers  and  men  of  the  Naval  Militia  may  be 
tried  by  courts-martial  the  members  of  which  are  officers  of  the 
Regular  or  Naval  Militia  Service,  or  both:  And  provided  further, 
That  Naval  Militia  officers  mustered  as  such  into  the  service  of  the 
United  States  under  the  provisions  of  this  Act  shall  rank  with 
but  after  officers  of  the  Regular  Navy  in  the  same  grade  and  rank ; 
except  that  for  the  purpose  of  determining  who  shall  exercise  com- 
mand over  a  combined  force,  composed  of  vessels  commanded  by 
Naval  Militia  officers  and  of  vessels  commanded  by  officers  of  the 
Navy  acting  in  conjunction,  all  officers  of  the  Naval  Militia  of  or 
above  the  rank  of  lieutenant  commander  will  be  regarded  as  junior 
to  lieutenant  commanders  of  the  Navy. 
Act  Feb.  16, 1914,  c.  21,  {  6,  38  Stat.  284. 

As  to  courts-martial,  etc.,  see   (39)-(54),  post;  as  to  service  on  courts- 
martial  by  officers  of  Naval  Volunteers,  see  (  3078b  (9),  post. 

For  corresponding  provision  as  to  the  National  Guard,  see  H  3048,  3049, 
3051. 

As  to  ranking  of  Naval  Militia  officers  drafted  to  serve  in  Naval  Volunteers, 
see  $  3078b  (2),  post 

(35)  Government  by  Navy  regulations  and  articles  when  called  into 
service. 

The  Naval  Militia,  when  called  into  the  service  of  the  United 
States,  shall  be  governed  by  the  Navy  regulations  and  the  articles 
for  the  government  of  the  Navy. 

Act  Feb.  16,  1914,  c.  21,  {  6,  38  Stat  285. 

For  corresponding  provision  as  to  the  National  Guard,  see  (  3050,  ante. 

(36^  Pay  and  allowances  when  called  into  service. 

The  Naval  Militia,  when  called  into  the  service  of  the  United 
States,  shall,  during  their  time  of  service,  be  entitled  to  the  same 
(4338)  . 
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pay  and  allowances  as  are  or  may  be  provided  by  law  for  the  Reg- 
ular Navy. 

Act  Feb.  16,  1914,  c.  21.  §  7,  38  Stat  286. 

A  goyernment  employ^,  who  is  also^in  the  Naval  Militia,  attending  drins, 
cruises,  "or  other  ordered  duty"  thereof,  is  entitled  to  receive  the  amount 
of  salary  or  wages  he  would  have  earned  when  so  employed,  in  addition  to 
pay,  etc.,  as  member  of  the  Naval  Militia,  by  Act  Aug.  20,  1916,  c.  417,  ante, 
(26). 
For  corresponding  provision  as  to  the  National  Guard,  see  {  3045,  ante. 

(37)  Commencement  of  pay  when  called  into  service. 

When  the  Naval  Militia  is  called  into  the  service  of  the  United 
States,  or  any  portion  of  the  Naval  Militia  is  called  forth  under 
the  provisions  of  this  Act,  their  pay  shall  commence  from  the  day 
of  their  reporting  in  obedience  to  such  call  at  their  local  ship, 
armory,  or  quarters;  but  this  provision  shall  not  be  construed  to 
authorize  any  species  of  expenditure  previous  to  arriving  at  such 
places  which  is  not  provided  by  existing  laws  to  be  paid  after  their 
arrival  at  such  places. 

Act  Feb.  16, 1014,  c  21,  §  8,  38  Stat  285. 

For  corresponding  provision  as  to  the  National  Guard,  see  f  3052,  ante. 

(38)  Pensions. 

When  any  officer,  petty  officer,  or  enlisted  man  of  the  Naval 
Militia  is  disabled  by  reason  of  wounds  or  disabilities  received  or 
incurred  in  the  naval  service  of  the  United  States  in  time  of  war  he 
shall  be  entitled  to  all  the  benefits  of  the  pension  laws  existing 
at  the  time  of  his  service,  and  in  case  such  officer,  petty  officer,  or 
enlisted  man  dies  in  the  naval  service  of  the  United  States  in  time 
of  war,  or  in  returning  to  his  place  of  residence  after  being  mus- 
tered out  of  such  naval  service,  or  at  any  time  in  consequence  of 
wounds  or  disabilities  received  in  such  naval  service  in  time  of 
war,  his  widow  and  children,  if  any,  shall  be  entitled  to  all  the 
benefits  of  such  pension  laws. 

Act  Feb.  16,  1014,  c.  21,  §  10,  38  Stat.  280. 

For  corresponding  provision  as  to  the  National  Guard,  see  {  3076a,  ante; 
as  to  Naval  Volunteers,  see  {  3078b  (12),  i>08t. 

(3Sr)  Courts-martial. 

Cfourts-martial  in  the  Naval  Militia .  of  the  several  States  and 
Territories  and  in  the  District  of  Columbia  shall,  except  when  the 
Naval  Militia  shall  have  been  called  into  the  service  of  the  United 
States,  consist  of  general  courts-martial,  summary  courts-martial, 
and  deck  courts. 

Act  Aug.  20,  1016,  c  417,  30  Stat 

For  correi^ponding  provision  as  to  the  National  Guard,  see  §  3040a,  ante. 

(40)  General  courts-martial. 

General  courts-martial  shall  consist  of  not  less  than  three  nor 
more  than  thirteen  officers,  and  may  be  convened  by  order  of  the 
governor  of  a  State  or  Territory,  or  the  commanding  general  of  the 
District  of  Columbia  Militia. 

Act  Aug.  20,  1016,  c.  417,  30  Stat 

For  corresponding  provision  as  to  the  National  Guard,  see  f  3040b,  ante. 

(41)  Summary  courts-martial. 

Summary  courts-martial  may  be  ordered  by  the  governor  of  a 
State,  or  Territory  or  by  the  commanding  general  of  the  District 
of  Columbia  Militia,  or  by  the  commanding  officer  of  a  Naval 
Militia  battalion  or  brigade. 

Act  Aug.  20.  1016,  c.  417,  30  Stat 

For  corresponding  provision  as  to  the  National  Guard,  see  §  3040c,  ante. 

(42)  Deck  courts. 

Deck  courts  may  be  ordered  by  the  commanding  officer  of  a 
Naval  Militia  battalion  or  brigade,  or  by  a  Naval  Militia  officei  in 
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command  of  Naval  Militia  forces  on  shore  or  on  any  vessel  loaned 
to  a  State,  Territory,  or  the  District  of  Columbia,  or  on  any  ves- 
sel on  which  said  forces  may  be  serving. 

Act  Aug.  29,  1916,  c  417,  39  Stat 

For  corresponding  provision  as  to  the  National  Guard,  see  §  3049d,  ante. 

(43^  Jurisdiction  and  procedure  of  courts-martial  and  deck  courts. 
The  above  courts-martial  and  deck  courts  herein  provided  for 
shall  be  constituted  and  have  cognizance  of  the  same  subjects  and 
possess  like  powers,  except  as  to  punishments,  as  similar  courts 
provided  for  in  the  Navy  of  the  United  States,  and  the  proceed- 
ings of  courts-martial  of  the  Naval  Militia  shall  follow  the  forms 
and  modes  of  procedure  prescribed  for  such  courts  in  the  Navy  of 
the  United  States. 

Act  Aug.  29,  1916,  c  417,  39  Stat 

For  corresponding  provision  as  to  the  National  Guard,  see  {  3049a,  ante. 

(44^  Place  of  holding  courts. 

Every  precept  or  order  for  the  convening  of  any  such  court 
may  authorize  said  court  to  sit  at  any  place  or  places  within  the 
territorial  limits  of  the  State,  Territory,  or  District  where  such 
Naval  Militia  may  be  located,  or  organized,  as  the  convening  au- 
thority may  designate,  and  may  further  provide  that  any  such 
court  may  be  convened  and  sit  on  board  any  such  naval  or  other 
vessel,  wherever  the  same  may  from  time  to  time  happen  to  be,  or 
at  such  place  or  places  ashore,  outside  the  territorial  limits  re- 
ferred to  above,  as,  in  the  judgment  of  the  said  convening  author- 
ity, may  be  convenient  or  desirable  for  the  purposes  of  such  courts- 
martial. 

Act  Aug.  29,  1916,  c  417,  39  Stat 

(45)  Powers  of  punishment  of  general  courts-martial. 

General  courts-martial  shall  have  power  to  impose  fines  not 
exceeding  $200,  to  sentence  to  forfeiture  of  pay  and  allowances, 
to  a  reprimand,  to  dismissal  or  dishonorable  discharge  from  the 
service,  to  reduction  in  rank  or  rating ;  or  any  two  or  more  of  such 
punishments  may  be  combined  in  the  sentences  imposed  by  such 
courts. 

Act  Aug.  29,  1916,  c.  417,  3^  Stat 

For  corresponding  provision  as  to  the  National  Guard,  see  §  3049b,  ante. 

(46)  Powers  of  summary  courts-martial. 

Summary  courts-martial  shall  have  the  same  powers  of  punish- 
ment as  general  courts-martial,  except  that  fines  imposed  by  sum- 
mary courts-martial  shall  not  exceed  $100. 

Act  Aug.  29,  1916,  c  417,  39  Stat 

For  corresponding  provision  as  to  the  National  Guard,  see  §  3049c,  ante. 

(47)  Powers  of  deck  courts. 

Deck  courts  may  impose  fines  not  exceeding  $50  for  any  single 
offense,  may  sentence  enlisted  men  to  reduction  in  rank  or  rating, 
to  forfeiture  of  pay  and  allowances,  to  a  reprimand,  to  discharge 
with  other  than  dishonorable  discharge,  or  to  a  fine  in  addition 
to  any  one  of  the  other  sentences  specified. 

Act  Aug.  29.  1916,  c.  417,  39  Stat 

For  corresponding  provision  as  to  the  National  Guard,  see  {  3049d,  ante. 

(48)  Sentence  to  confinement  in  lieu  of  fines. 

All  courts-martial  of  the  Naval  Militia,  including  deck  courts, 
shall  have  the  power  to  sentence  to  confinement  in  lieu  of  fines 
authorized  to  be  imposed :  Provided,  That  such  sentences  shall  not 
exceed  one  day  for  each  dollar  of  fine  authorized. 

Act  Aug.  29,  1916,  c.  417,  39  Stat 

For  corresponding  provision  as  to  the  National  Guard,  lee  |  8049e,  ante. 
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(49)  Dismissal  or  dishonorable  discharge. 

No  sentence  of  dismissal  or  dishonorable  discharge  from  the 
Naval  Militia  shall,  except  when  the  Naval  Militia  shall  have  been 
called  into  the  service  of  the  United  States,  be  executed  without 
the  approval  of  the  governor  of  the  State  or  Territory  or  the  com- 
manding general  of  the  District  of  Columbia  Militia. 

Act  Aug.  29,  1916,  c  417,  30  Stat 

For  corresponding  proyision  as  to  the  National  Gnard,  see  {  3049f,  ante. 

(50)  Warrants  for  arrest  of  accused  persons;    issuance  of  sub- 
poenas and  attachments. 

Presidents  of  general  courts-martial,  senior  members  of  sum- 
mary courts-martial,  and  deck-court  officers  of  the  Naval  Militia 
shall  have  the  power  to  issue  warrants  to  arrest  accused  persons 
and  to  bring  them  before  the  court  for  trial  whenever  such  persons 
have  disobeyed  an  order  in  writing  from  the  convening  authority  to 
^  appear  before  such  court,  a  copy  of  the  charge  or  charges  having 
been  delivered  to  the  accused  with  such  order,  and  to  issue  sub- 
poenas and  subpoenas  duces  tecum,  and  to  enforce  by  attachment 
attendance  of  witnesses  and  the  production  of  books  and  papers, 
and  to  sentence  for  a  refusal  to  be  sworn  or  to  answer,  all  as  au- 
thorized for  similar  proceedings  for  courts-martial  in  the  Navy  of 
the  United  States. 

Act  Aug.  29,  1916,  c.  417,  39  Stat 

For  corresponding  provision  as  to  the  National  Guard,  see  §  3049g,  ante. 

(51)  Processes  executed  by  civil  officers  as  prescribed  by  local  law; 
processes  in  territories  and  District  of  Colimibia. 

All  processes  and  sentences  of  said  courts-martial  shall  be  exe- 
cuted by  such  civil  or  other  officers  as  may  be  prescribed  by  the 
laws  of  the  several  States  and  Territories,  except  as  hereinafter 
alternatively  provided,  and  in  any  State  where  no  provisions  have 
been  made  for  such  action  and  in  the  Territories  and  the  District 
of  Columbia  the  same  shall  be  executed  by  a  United  States  mar- 
shal, or  by  his  duly  appointed  deputy,  and  it  shall  further  be  the 
duty  in  any  case  of  any  United  States  marshal,  when  so  required 
by  the  convening  authority  of  any  such  court-martial,  to  execute  all 
such  processes  and  sentences  and  make  return  thereof  to  the  offi- 
cer issuing  or  imposing  the  same. 

Act  Aug.  29,  1916,  c.  417,  39  Stat 

For  corresponding  provision  as  to  the  National  Guard,  see  §  3049g,  ante. 

(52^  Collection  of  fines. 

The  amount  of  any  fine  imposed  under  sentence  of  the  courts 
heretofore  named  on  any  member  of  the  Naval  Militia  may  be  col- 
lected from  him,  or  may  be  deducted  from  any  amount  due  said 
member  as  accrued  pay  or  retainer  pay  under  the  provisions  of  this 
Act,  or  otherwise. 

Act  Aug.  29,  1916,  c.  417,  39  Stat 

(53)  Disposition  of  fines. 

All  fines  assessed  under  the  provisions  of  this  Act  and  collected 
or  withheld  shall  be  paid  to  the  commanding  officer  of  the  Naval 
Militia  brigade,  battalion,  or  separate  unassigned  unit  of  which  the 
person  against  whom  such  fine  shall  have  been  assessed  is  a  mem- 
ber, to  be  used  by  said  commanding  officer  to  replace  lost  or  dam- 
aged property  or  for  such  other  purposes  of  his  Naval  Militia 
organization  as  he  may  decide,  subject  to  such  regulations  as  may 
be  prescribed  by  the  Secretary  of  the  Navy.  Upon  the  receipt  of 
a  certificate  from  the  authority  convenin^f  the  court  as  to  any  fine 
assessed  by  it,  any  United  States  disbursmg  officer  concerned  shall 
pay  over  any  funds  due  the  said  member  not  exceeding  the  amount 
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of  such  fine  to  said  commanding  officer  upon  the  sole  receipt  of 
said  commanding  officer. 

Act  Aug.  29,  1916,  c  417,  39  Stat. 

(54^  Courts  of  inquiry. 

Cfourts  of  inquiry  in  the  Naval  Militia  shall  be  instituted,  con- 
stituted, and  conducted  in  the  same  manner  and  shall  have  like 
powers  and  duties  as  similar  courts  in  the  Navy  of  the  United 
States,  except  that  in  the  Naval  Militia  courts  of  inquiry  shall  be 
ordered  by  the  governor  of  the  State  or  Territory,  the  commanding 
general  of  the  District  of  Columbia  Militia,  or  the  commanding 
officer  of  a  Naval  Militia  brigade  or  battalion. 
Act  Aug.  29.  1916,  c.  417,  39  Stat 

(55)  No  disbandment  without  consent  of  the  President 

No  part  of  the  Naval  Militia  which  is  entitled  to  compensation 

under  the  provisions  of  this  Act  shall  be  disbanded  without  the 

consent  of  the  President. 

Act  Auf .  29,  1916,  c  417.  39  Stat. 

For  corresponding  provision  as  to  the  National  Guard,  see  (  3044g,  ante. 

(56)  Annual  estimates. 

The  Secretary  of  the  Navy  shall  cause  to  be  estimated  annually 
the  amount  necessary  for  carrying  out  the  provisions  of  this  Act, 
and  no  money  shall  be  expended  under  said  provisions,  except  as 
shall,  from  time  to  time,  be  appropriated  for  carrying  them  out. 

Act  Aug.  29,  1916,  c  417,  39  Stat. 

For  corresponding  provision  as  to  the  National  Guard,  see  (  3056,  ante. 

(57)  Expenditures  under  act;   appropriations  out  of  which  to  be 
paid. 

All  expenditures  authorized  to  be  paid  by  the  Secretary  of  the 
Navy  under  the  provisions  of  this  Act  shall  be  paid  out  of  the 
$200,000  appropriated  in  section  ten  of  this  Act,  except  such  ad- 
ditional expenditures  as  may  be  authorized  by  the  annual  naval 
appropriation  Act. 

Act  Feb.  16,  1914,  c  21,  §  20,  38  Stat  280. 

Appropriations  are  made  by  the  naval  appropriation  acts  for  recent  years 
for  arming  and  equipping  the  naval  militia.  The  provision  for  the  fiscal  year 
1917  was  by  Act  Aug.  29,  1916,  c  417,  39  Stat 

§  3078b.  National  Naval  Volunteers.     (1)  Volunteers  from  Naval 

Militia. 
To  provide  a  force  for  use  in  any  emergency,  including  that  of 
actual  or  imminent  war,  requiring  the  use  of  naval  forces  in  addi- 
tion to  those  of  the  Regular  Navy,  of  which  emergency  the  Pres- 
ident shall  be,  for  the  purposes  of  this  Act,  the  sole  judge,  there 
is  hereby  created  a  force,  to  be  known  as  the  "National  Naval  Vol- 
unteers," into  which  the  President  alone  is  authorized,  under  such 
regulations  as  he  may  prescribe,  to  at  anjr  time  enroll,  by  com- 
mission, warrant,  and  enlistment,  respectively,  and  without  ex- 
amination, such  number  of  the  officers  and  men  of  the  various 
branches  of  the  Naval  Militia  as  he  may  decide  to  so  enroll  from 
among  those  of  the  Naval  Militia  who  have  theretofore  con- 
formed to  the  standard  of  professional  and  physical  examination 
prescribed  for  such  officers  and  men  under  section  five  of  an  Act  en- 
titled "An  Act  to  promote  the  efficiency  of  the  Naval  Militia,  and 
for  other  purposes,"  approved  February  sixteenth,  nineteen  hun- 
dred and  fourteen,  and  who  may  volunteer  for  such  enrollment; 
and  may  also  similarly  enroll,  immediately  upon  the  occurrence 
of  any  such  emergency  (subject  to  their  first  or  subsequently 
passing  examinations  satisfactory  to  him,  or  may,  if  he  shall  thiuK 
best,  enroll  without  any  examination),  such  further  number  of 
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the  officers  and  men  of  the  Naval  Militia  as  may  so  volunteer  from 
among  those  of  the  Naval  Militia  who  have  not  theretofore  con- 
formed to  said  standards.  Such  officers  and  men,  so  enrolled  by 
commission,  warrant,  or  enlistment,  shall  be  eligible  and  liable  for 
call  for  immediate  service  in  the  event  of  any  such  emergency. 

Act  Aug.  29,  1916,  c.  417,  39  Stat 

Section  5  of  Act  Feb.  16,  1914,  c  21,  mentioned  herein,  Ib  Bet  forth,  ante, 
{  d078a  (34). 

(2)  Members  of  Naval  Militia  may  be  drafted. 

The  President  may  also,  in  the  event  of  such  emergency,  draft 
into  the  naval  service  of  the  United  States  and  enroll  as  members 
of  the  said  Volunteers  as  many  officers  and  men  of  the  Naval  Mili- 
tia as  he  may  think  best,  and  with  or  without  examination,  as  he 
may  decide,  from  among  those  of  the  Naval  Militia  who  shall 
not  theretofore  have  volunteered  and  been  enrolled  in  said  Vol- 
unteers :  Provided,  That  no  commissioned  or  warrant  officer  drafted 
or  otherwise  enrolled  shall  be  compelled  to  serve  in  said  Volun- 
teers in  a  lower  rank  or  grade  than  that  which  he  held  in  the 
Naval  Militia  at  the  time  of  being  drafted  or  otherwise  enrolled: 
Provided  further.  That  the  President  may  commission,  warrant, 
or  rate  in  said  Volunteers  any  person  who  shall  be  so  enrolled  as 
above. 

Act  Aug.  29,  1916,  c  417,  39  Stat 

As  to  ranking  of  Naval  Militia  officers  when  in  service  of  the  United  States, 
see  {  8078a  (34),  ante. 

I^>r  corresponding  provision  as  to  the  National  Guard,  see  {  3045,  ante. 

(3)  Period  of  aervice ;  failure  to  obey  call. 

All  persons  so  enrolled  shall  be  held  to  service  in  said  Volun- 
teers during  the  continuance  of  anv  such  emergency  and  during 
the  period  of  any  existing  or  thereafter  ensuing  war,  unless  sooner 
relieved  by  order  of  the  President  or  until  reaching  the  age  of  sixty- 
two  years  for  those  in  the  naval  branch  and  the  age  of  sixty-four 
years  for  those  in  the  Marine  Corps  branch,  upon  attaining  which 
ages  such  persons,  respectively,  shall  be  relieved  from  such  enroll- 
ment: Provided,  That  during  the  continuance  of  any  such  emer- 
gency or  war  any  enrolled  person  who  shall  fail  to  obey  the  call  to 
service  of  the  President  may  be  arrested  and  compelled  to  serve, 
and,  in  addition  thereto,  may  be  tried  by  court-martial  as  a  desert- 
er and  punished  as  such  in  such  manner  as  said  court-martial  may 
lawfully  direct 

Act  Aug.  29,  1916,  c.  417,  39  Stat 

For  corresponding  provision  as  to  the  National  Guard,  see  {  3045,  ante. 

(4)  Subject  to  Navy  regulations  when  in  active  service. 

When  the  National  Naval  Volunteers  are  ordered  by  the  Pres- 
ident into  the  active  service  they  will,  from  the  date  such  orders 
are  issued  until  such  time  as  they  may  be  discharged  from  such 
service,  be  subject  to  the  laws  for  the  government  of  the  Navy 
in  so  far  as  those  laws  may  properly  be  applied  to  persons  not  in 
the  regular  permanent  naval  service. 

Act  Aug.  29,  1916,  c  417,  39  Stat 

For  corresponding  provision  as  to  the  National  Guard,  see  (  3050,  ante. 

(5)  Relief  from  Naval  Militia  duty;   pay,  etc. 

Every  person  enrolled  in  said  Volunteers  shall,  from  the  date 
of  the  call  of  the  President,  and  during  the  continuance  of  his  ac- 
tive service  under  said  call,  stand  relieved  from  all  duty  as  a  mem- 
ber of  the  Naval  Militia,  and  shall,  during  said  period,  have  in  said 
Volunteers  all  the  authority  and  obligations  of  a  person  of  similar 
rank,  grade,  or  rate  in  the  United  States  Navy  or  Marine  Corps, 
shall  be  governed  by  the  laws  and  regulations  for  the  government 
of  the  Navy,  and  shall,  during  his  time  of  active  service  be  en- 
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titled  to  the  same  pay  and  allowances  as  are,  or  may  be  hereafter, 
provided  by  law  for  a  person  of  similar  rank,  grade,  or  rate  in  the 
United  States  Navy  and  Marine  Corps,  respectively. 
Act  Aug.  29,  1916,  c.  417,  39  Stat 

A  government  employ^,  who  is  also  in  the  Naval  Militia,  attending  drills, 
cruises,  "or  other  ordered  dnty,"  is  entitled  to  receive  the  amount  of  salary 
or  wages  he  would  have  earned  when  so  employed,  in  addition  to  pay,  etc., 
as  member  of  the  Naval  Militia,  by  Act  Aug.  29,  1916,  c  417,  ante,  (26). 

See  R.  S.  {  1559,  ante,  {  ^B34,  as  to  pay  of  officers  of  volunteer  naval 
service. 
For  corresponding  provision  as  to  the  National  Guard,  see  {  3045,  ante. 

(6)  Examinations  for  list  of  persons  specially  qualified  to  hold  com- 
missions in  the  Navy  or  in  reserve  or  volunteer  naval  force; 
commissions  to  such  persons  on  outbreak  of  war,  etc. 

For  the  purpose  of  securing  a  list  of  persons  especially  qualified 
to  hold  commissions  in  the  Navy  or  in  any  reserve  or  volunteer 
naval  force  which  may  hereafter  be  called  for  and  organized  under 
the  authority  of  Congress,  other  than  a  force  composed  of  Or- 
ganized Naval  Militia,  the  Secretary  of  the  Navy  is  authorized 
from  time  to  time  to  convene  examining  boards  at  suitable  and 
convenient  places  in  different  parts  of  the  United  States,  who  shall 
examine  as  to  their  qualifications  for  naval  duties  all  applicants 
who  shall  have  served  in  the  Regular  Navy  of  the  United  States 
or  in  the  Organized  Naval  Militia  of  any  State  or  Territory  or  the 
District  of  Columbia.  Such  examination  shall  be  under  rules  and 
regulations  prescribed  by  the  Secretary  of  the  Navy.  The  record 
of  previous  service  of  the  applicant  shall  be  considered  as  part  of 
the  examination.  Those  applicants  who  pass  such  examinations 
shall  be  certified  as  to  their  fitness  for  naval  duties  and  rank,  and 
shall,  subject  to  a  physical  examination  at  any  time,  constitute 
an  eligible  class  for  commissions,  pursuant  to  such  certification,  in 
any  volunteer  naval  force  hereafter  called  for  and  organized  under 
the  authority  of  Congress  other  than  a  force  composed  of  Organized 
Naval  Militia;  and  the  President  is  hereby  further  authorized, 
upon  the  outbreak  of  war,  or  when,  in  his  opinion,  war  is  imminent, 
to  commission  in  the  regular  Navy  for  the  exigency  of  such  war 
such  of  the  persons  whose  names  have  been  certified  as  above  pro- 
vided as  he  may  select:  Provided,  That  no  one  shall  be  commis- 
sioned to  a  higher  rank  than  the  rank  for  which  he  may  have  been 
recommended  by  said  examining  board:  And  provided  further, 
That  the  President  may  also  commission  or  warrant  as  of  the 
highest  rank  formerly  held  by  him  or  the  present  equivalent  of 
such  former  rank  in  case  the  nomenclature  or  some  of  the  specific 
duties  of  the  same  may  have  been  changed,  any  person  who  having 
been  formerly  a  commissioned  or  warrant  officer  of  the  United 
States  Navy  shall  have  been  honorably  discharged  from  the  serv- 
ice: And  provided  further,  That  persons  may  be  commissioned 
in  the  Navy  for  engineer  duties  only,  and  for  all  line  duties  other 
than  engineer  duties,  and  when  so  commissioned  shall  have  the 
full  rank,  pay,  precedence,  and  so  forth,  of  the  line  grade  for  which 
they  are  commissioned. 

Act  Feb.  16,  lt»14,  c.  21,  {  21,  38  Stat.  283. 

For  corresponding  provision  as  to  the  Volunteer  Army,  see  {  2042,  ante. 

(7)  Service  within  or  without  United  States;  rank,  grades  and 
rates. 

The  members  of  the  said  Volunteers  may  be  ordered  to  duty  with 
the  Navy  or  separately,  and  either  within  or  without  the  territorial 
limits  of  the  United  States,  and  when  so  serving  shall  rank  with 
but  after  those  of  corresponding  rank,  grades,  or  rates  in  the  Unit- 
ed States  Navy  or  Marine  Corps,  except  that  for  the  purpose  of 
determining  who  shall  exercise  command  over  a  combined  force, 
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composed  of  vessels  commanded  by  officers  of  said  Volunteers, 
and  of  vessels  commanded  by  officers  of  the  United  States  Navy, 
acting  in  conjunction,  and  for  the  purpose  of  determining  who  shall 
exercise  command  on  shore  over  a  combined  force  composed  of 
military  units  commanded  by  officers  of  said  Volunteers  and  officers 
of  the  United  States  Navy  or  Marine  Corps,  acting  in  conjunction, 
all  officers  of  said  Volunteers  of  or  above  the  rank  of  lieutenant 
commander  (naval  branch)  or  major  (Marine  Corps  branch)  will 
be  regarded  as  junior  to  lieutenant  commanders  of  the  Navy  and 
majors  of  the  United  States  Marine  Corps,  respectively,  and  pro- 
vided that  as  between  themselves  officers  of  the  said  Volunteers 
shall  take  rank  and  precedence  as  of  the  dates  of  the  commissions 
in  the  Naval  Militia  under  which  enrolled  in  said  Volunteers. 

Act  Aug.  29,  1916,  c.  417,  39  Stat. 

For  corresponding  provision  as  to  the  National  Guard,  see  $  3051,  ante, 
and  as  to  Naval  Militia,  see  §  3078a  (34),  ante. 

(8)  Promotions  and  rewards  for  valorous  conduct. 

No  distinction  shall  be  made  between  the  regular  naval  service 
and  the  National  Naval  Volunteers  when  in  active  service  under 
the  call  of  the  President,  in  respect  to  promotions  or  rewards  for 
valorous  conduct,  or  to  the  conferring  upon  officers  or  enlisted  men 
of  brevet  rank,  medals  of  honor,  or  other  rewards  for  distinguish- 
ed conduct. 

Act  Aug.  29,  1916,  c.  417,  39  Stat 

(9)  Officers  serving  on  courts-martial. 

When  serving  under  the  call  of  the  President,  officers  of  said 
Volunteers  may  serve  on  courts-martial  for  the  trial  of  officers  and 
men  of  the  United  States  naval  or  Naval  Militia  service,  or  of  said 
Volunteers,  but  in  the  cases  of  courts-martial  convened  for  the 
trial  of  officers  or  enlisted  men  of  the  United  States  Navy  or  Ma- 
rine Corps,  the  majority  of  the  members  shall  be  officers  of  the 
regular  naval  service,  and  officers  and  enlisted  men  of  the  said 
Volunteers  may  be  tried  by  courts-martial,  the  members  of  which 
are  members  of  the  regular  naval  service,  or  of  said  Volunteers, 
or  any  or  all  of  the  same. 

Act  Aug.  29, 1916,  c.  417,  39  Stat 

For  corresponding  provision  as  to  the  National  Guard,  see  §  3049,  ante;  as 
to  volunteer  land  forces,  see  §  2022,  ante ;  as  to  Naval  Militia,  see  §  3078a  (34), 
ante. 

(10)  Resignation  and  discharge ;  reenrollment. 

Any  person  so  enrolled  may  tender  his  resignation  to,  or  re- 
c^uest  his  discharge  from,  the  President,  who  may,  in  his  discre- 
tion, accept  such  resignation  or  grant  such  discharge  and  disen- 
roll  such  person,  and  any  person  so  enrolled  may  be  disenrolled  by 
the  President  for  any  cause :  Provided,  That  no  person  so  enrolled 
shall  be  held  against  his  will  to  such  enrollment  for  a  longer  con- 
tinuous period  than  three  years,  except  during  the  pendency  or 
duration  of  the  emergency  or  of  war  hereinabove  referred  to.  Any 
person  enrolled  may  subsequently,  upon  his  own  application  while 
so  enrolled  and  if  still  a  member  of  the  Naval  Militia,  be  reenrolled 
in  any  rank,  grade,  or  rating  for  which  he  shall  have  been  found 
qualified  under  the  provisions  of  section  five  of  an  Act  entitled  "An 
Act  to  promote  the  efficiency  of  the  Naval  Militia,  and  for  other 
purposes,"  approved  February  sixteenth,  nineteen  hundred  and 
fourteen,  and  for  which  he  shall  also  have  been  duly  commissioned, 
warranted,  enlisted,  or  rated  as  the  case  may  be,  in  the  Naval  Mi- 
litia. 

Act  Aug.  29, 1916,  c.  417,  39  Stat 

Section  6  of  Act  Feb.  16,  1914,  c.  21,  is  set  forth,  ante,  f  3078a  (34). 

For  corresponding  provision  as  to  the  National  Guard,  see  §  3044k,  ante. 
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(in  Relief  from  active  service. 

The  President  may  relieve  any  and  all  persons  in  tfie  National 
Naval  Volunteers  from  active  service  when  their  services  are  no 
longer  needed. 

Act  Aog.  29, 1916,  c.  417,  89  Stat 

(12)  Pensions. 

When  any  officer  or  enlisted  man  of  the  said  Volunteers  is 
disabled  by  reason  of  wounds  or  disabilities  received  in  the  active 
service  of  the  United  States,  when  called  to  duty  under  the  provi- 
sions of  this  Act,  he  shall  be  entitled  to  all  the  benefits  of  the 
pension  laws  existing  at  the  time  of  his  service  for  the  benefit  of 
members  of  the  United  States  Navy  or  Marine  Corps,  respectively, 
and  in  case  such  officer  or  enlisted  man  dies  in  the  active  service 
of  the  United  States,  or  in  returning  to  his  place  of  residence  after 
being  relieved  from  such  active  service,  or  at  any  time  in  conse- 
quence of  wounds  or  disabilities  received  in  such  active  service, 
his  widow  and  children,  or  previously  designated  dependent  rela- 
tive, if  any,  shall  be  entitled  to  all  the  benefits  of  such  pension  laws. 
Act  Aug.  29. 1916,  c.  417,  89  Stat 
For  corresponding  provision  as  to  the  National  Guard,  see  {  8076a,  ante. 
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Title  XVII 

ARMS,  ARMORIES,  ARSENALS,  ORDNANCE 
AND  FORTIFICATIONS,  AND  NI- 
TRATE PLANTS 


This  title,  as  enacted  in  the  Revised  Statutes,  was  not  divided  into  chapters. 
For  convenience,  the  sections  thereof  remaining  in  force  and  subsequent  pro- 
visions which  relate  to  arms  and  other  ordnance,  and  to  armories  and  arsenals 
generally,  are  placed  in  chapter  A;  and  provisions  applicable  only  to  the 
Board  of  Ordnance  and  Fortification  are  placed  in  chapter  B. 

The  Secretary  of  War  was  authorized  to  appoint  a  board  of  five  citizens, 
two  civilians  and  three  Army  officers,  to  investigate  Jtnd  report  to  him  the 
feasability,  desirability,  and  practicability  of  the  government  manufacturing 
arms,  munitions,  and  equipment,  said  report  to  show  the  comparative  prices 
of  the  arms,  munitions  manufactured  in  government  plants  and  those  manu- 
factured in  private  plants,  the  amount  of  money  necessary  to  build  and  oper- 
ate government  plants  for  the  manufacture  of  arms,  etc,  what  the  govern- 
ment plants  are  doing  in  the  way  of  nlanufacturing  arms,  etc,  and  what  sav- 
ing has  accrued  to  the  government  by  reason  of  its  having  manufactured  a 
large  part  of  its  own  arms,  etc,  for  the  last  four  years,  said  report  to  be 
transmitted  by  the  Secretary  of  War  to  Congress  on  or  before  January  1, 
1917,  by  Act  June  8,  1916,  c  134,  {  121,  39  Stat 

The  President  was  authorized  to  appoint  a  Board  on  Mobilization  of  In- 
dustries essential  for  Military  Preparedness  by  a  provision  of  Act  June  8, 
1916,  c  134,  {  120,  post,  {  3116f. 

The  purchase  or  procurement  of  supplies  by  the  President  in  time  of  war  or 
when  war  is  imminent,  through  the  head  of  any  department  of  the  govern- 
ment, was  authorized  by  a  further  provision  of  Act  June  3,  1916,  c.  134,  $ 
20,  post,  {  3115g,  with  provisions  for  the  seizure  and  operation  by  the  gov- 
ernment of  plants  manufacturing  such  supplies  on  their  refusal  to  accept  con- 
tracts for  such  supplies. 

The  Secretary  of  War  was  required  to  make,  or  have  made,  a  complete  list 
of  all  privately  owned  plants  equipped  to  manufacture  arms  or  ammunition, 
or  the  component  parts  thereof,  or  of  such  plants  as  are  capable  of  being 
transformed  into  ammunition  factories,  etc.,  by  a  further  provision  of  Act 
June  8,  1916,  c  134,  {  120,  post,  {  8115h. 


Chap.  Sec. 

A.  Arms,  Armories^  Arsenals,  and  Nitrate  Plants • 3079 

B,  Board  of  Ordnance  and  Fortification 8111 


CHAPTER  A 
Arms,  Armories,  Arsenals  and  Nitrate  Plants. 


Sec 

3079. 

8080. 

3081. 


8082. 

8088. 
8084. 

8085. 
8086. 
8087. 


Armories,  officers,  workmen. 

Pay  of  officers,  clerks,  etc.,  at 
armories. 

Additional  compensation  of  mas- 
ter armorer  at  Springfield  ar- 
mory. 

Salaries  of  clerks  at  Springfield 
armory. 

When  paid;  who  to  give  bond. 

Payments  to  be  made  monthly; 
computation  of  amount 

Annual  accounts  to  Congress. 

Arsenals  may  be  abolished. 

Workmen  guilty  of  certain  mis* 
conduct 


Sec. 

3088.  Exemption    from   service    as    ju- 

rors. 

3089.  Inventions  by  army  officers;    no 

money  to  be  expended  therefor 
at  armories, 

8090.  Reward  for  suggestions  by  em- 
ployees of  Ordnance  Depart- 
ment for.  improvements,  etc. ;  re- 
lease. 
Rifled  cannon  to  be  tested. 
Rifled  cannon  for  Navy  to  be 
tested. 

8098.  Arms  and  ammunition  to  be  fur- 
nished to  Departments  to  pro- 
tect public  property. 


8091. 
8092. 
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§   3079  ARMS,  ARMORIES,  AND  ARSENALS  (Tit.  17 

Sec.  Sec. 

3094.  Ordnance  and  ordnance  stores  to      3104.  Sale  of  individual  pieces  of  ar- 
be  issued  to  Washington  High  mament 

o/^^    ^^^*J*^*-      ,  ^        ,  3105.  Sales  of  articles  of  ordnance  prop- 

3096.  Obsolete  ordnance  and   ordnance  ^^^    ^^  ^^^^  ^^  ^        ^^^  Ma- 

stores   may  be  issued  to   State  ^jj^^  Corps. 

educational     institutions,     and  ot rui    a«i-_  ^*    -j1.«^        i. *^  -;^'i 

soldiers'    and    sailors'    orphans'  ^^^'  ^"^^  ^^  ordnance  stores  to  civil- 
jj^mgg  lan  employ^  and  others. 

3096.  Sales  of  articles  of  ordnance  prop-  8106a.  Sale  of  ordnance  and  ordnance 

erty  to  educational  institutions,  stores      to     Government      of 

and    soldiers'    and    sailors'    or-  Cuba. 

phans'  homes.  8107.  Application     of    moneys    arising 

3097.  Ammunition  of  old  model   to  be  ^om  disposition   of  serviceable 

issued  to  institutions  to  which  ordnance  and  ordnance  stores, 

issue  of  artillery  is  authorized.      8108.  Payment  for  transfers  or  sales  of 

3098.  Sale  of  obsolete  small  arms,  etc.,  ordnance  or  ordnance  Stores  to 

to  patriotic  organizations.  other   bureaus  or  departments; 

3099.  Sale   of  smooth-bore  cannon   for  price. 

experimental  purposes.  3109.  Machine    for    testing    iron    and 

3100.  Sale   of   ordnance   and   ordnance  steel;  private  use;   fees. 

^^^^    ^  stores  to  designers.  3110.  Machine    for    testing    iron    and 

3101.  Issue     of    condemned     ordnance,  gteel;    private   use;    reports   of 

etc..    and    ordnance    stores,    to  ^^^^     f^.    ^^^^  submitted  by 

Sm^Ts  Volunteei;  American   Society  of  CivU  En- 

3102.  Loan  or  gift  of  condemned  ord-      ^^^^      gineers. 

nance,    guns,    etc.,    to    soldiers'      ^llOa.  Procurement    of    gauges,    dies, 
monument  associations,  ete.  «tc.,    necessary   for   manufac- 

3103.  Sales    of    obsolete    ordnance    for  ture  of  arms,  etc. 

public    parks,    public    buildings      3110b.  Nitrate  plants, 
and  soldiers'  monuments. 

§  3079.  (R.  S.  §  1662.)     Armories^  officers,  workmen. 

At  each  arsenal  there  shall  be  established  a  national  armory,  in 
which  there  shall  be  employed  one  superintendent,  who  shall  be  an 
officer  of  the  Ordnance  Department,  to  be  designated  by  the  Pres- 
ident ;  one  master-armorer,  who  shall  be  appointed  by  the  President, 
and  as  many  workmen  as  the  Secretary  of  War  may,  from  time  to 
time,  deem  necessary. 

Act  April  2,  1794,  c.  14,  J  2,  1  Stat  362.  Act  AprU  23,  1808,  c  55,  §  2, 
2  Stat.  490.  Act  Aug.  5,  1854,  c  267,  <  1,  10  Stot  578.  Act  Aug.  6,  1861,  c. 
57,  §  5,  12  Stat.  318. 

§  3080.  (R.  S.  §  1663.)     Pay  of  officers,  clerks,  etc.,  at  armories. 

The  ordnance  officer  in  charge  of  any  national  armory  shall  re- 
ceive no  compensation  other  than  his  regular  pay  as  an  officer  of  the 
corps ;  the  master-armorers  shall  receive  fifteen  hundred  dollars  per 
annum  each;  the  inspectors  and  clerks,  each,  eight  hundred  dollars 
per  annum,  except  the  clerks  of  the  armory  at  Springfield,  Massa- 
chusetts, [who  may  receive,  at  the  discretion  of  the  Secretary  of 
War,  twelve  hundred  dollars  per  annum]. 

Act  Aug.  23,  1842,  c  186,  §  2,  6  Stat.  512.  Act  March  3,  1857,  c.  106,  |  3, 
11  Stat.  203.  Act  Aug.  6,  1801,  c.  57,  §  5,  12  Stat  3ia  Act  March  2,  1867, 
c.  167,  §  12,  14  Stet.  467. 

The  last  clause  of  this  section,  inclosed  in  brackets,  relating  to  the  pay  of 
the  clerks  of  the  armory  at  Springfield.  Mass.,  was  superseded  by  provisions 
fixing  their  salaries,  of  Act  June  23,  1874,  c  486,  post,  §  3082. 

A  provision  for  additional  compensation  to  the  master  armorer  at  the  armory 
at  Springfield,  Mass.,  was  made  by  Act  Aug.  5,  1883,  c.  395,  post,  §  3061. 

Recent  army  appropriation  acts  have  contained  the  following  provision: 
"The  appropriations  hereinbefore  made  under  the  heading  *Ordnance  Depart- 
ment* shall  be  available  for  the  payment  of  an  allowance  not  to  exceed  $4  per 
day  in  lieu  of  subsistence  to  civilian  employ^  of  the  Ordnance  Department 
traveling  on  official  business  outside  of  the  District  of  Columbia  and  away 
from  their  designated  posts  of  duty."  The  provision  for  the  fiscal  year  1917 
was  by  Act  Aug.  29,  1916,  c.  418,  f  1,  39  Stat 

Provisions  for  leaves  of  absence  to  employes  in  gun  factories,  arsenals,  etc^ 
were  made  by  Act  Aug.  29,  19}6,  c  417,  post,  |  3248. 
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Ch.  A)  ARMS,  ARMORIES,  AND  ARSENALS  §   S084 

§  3081.  (Act  Aug.  5,  1882,  c.  395.)  Additional  compensation  of 
master  armorer  at  Springfield  armory. . 
In  addition  to  the  compensation  now  allowed  and  paid  to  the 
master  armorer  at  the  national  armory  in  Springfield,  Massachu- 
setts, there  shall  be  paid  to  him,  from  and  after  the  passage  of  this 
act,  further  compensation  at  the  rate  of  one  thousand  dollars  per 
annum  during  such  time  as  he  shall  perform  the  duties  of  master 
machinist  at  said  armory  in  addition  to  those  of  master  armorer. 
(22  Stat.  299.) 

This  was  an  act  entitled  "An  act  to  fix  the  compensation  of  the  master  ar- 
morer at  the  National  armory  in  Springfield,  Massachusetts." 

§  3082.  (Act  June  23,  1874,  c.  486.)  Salaries  of  clerks  at  Spring- 
field armory. 
On  and  after  the  passage  of  this  act,  in  lieu  of  the  compensa- 
tion now  allowed  to  the  clerks  at  the  United  States  armory  in 
Springfield,  Massachusetts,  including  fuel  and  quarters,  there  shall 
be  paid  to  each  of  said  clerks  an  annual  salary  of  one  thousand  six 
hundred  and  fifty  dollars.    (18  Stat.  282.) 

This  was  an  act  entitled  **An  act  to  fix  salaries  of  the  clerks  of  the  United 
States  armory  at  Springfield,  Massachusetts." 

§  3083.  (R.  S.  §  1664.)     When  paid;  who  to  give  bond. 

The  several  compensations  fixed  by  the  preceding  section  for  mas- 
ter-armorers and  inspectors  shall  be  paid  quarter-yearly.  All  [mili- 
tary store-keepers  and]  paymasters  shall  give  bond  and  seciu-ity  for 
the  faithful  discharge  of  their  duties,  in  such  sum  as  may  be  pre- 
scribed by  the  Secretary  of  War. 

Act  Aug.  23,  1842,  c.  186,  §  2,  5  Stat.  512. 

The  words  of  this  section  inclosed  in  brackets,  ''military  storekeepers  and,*' 
were  superseded,  the  office  of  storekeeper  in  the  Quartermaster's  Department 
and  Ordnance  Department  of  the  Army  ceasing  to  exist,  pursuant  to  a  proviso 
annexed  to  the  provisions  prescribing  the  composition  of  the  Army,  of  Act 
Feb.  2,  1901.  c.  192,  §  1,  ante,  {  1717. 

The  preceding  section  mentioned  in  this  section  was  B.  S.  {  1663,  ante,  { 
3080. 

The  provision  that  compensations  shall  be  paid  "quarter-yearly"  was  super- 
seded by  the  provision  for  monthly  payment  made  by  Act  April  23,  1904,  c. 
1485,  post,  §  3084. 

Similar  provisions  for  bonds  were  made  by  R.  S.  {§  1191,  1192,  ante,  S{  1966, 
1967. 

§  3084.  (Act  April  23,  1904,  c.  1485.)     Payments  to  be  made  month- 
ly; computation  of  amount. 

Hereafter  air  employees  of  the  Ordnance  Department  whose  rate  of 
compensation  is  annual  shall  be  paid  monthly  at  the  rate  of  one-twelfth 
of  the  annual  rate,  and  of  such  monthly  rate  and  of  all  other  monthly 
rates  of  compensation  one-thirtieth  shall  be  the  daily  rate  for  compu- 
tation of  pay  for  fractional  parts  of  a  month ;  and  for  the  purposes  of 
this  provision  each  and  every  month  shall  be  held  to  consist  of  thirty 
days,  whether  the  actual  number  of  days  be  greater  or  less.  (33 
Stat.  276.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1905, 
cited  above. 

A  similar  provision  relating  to  all  payments  under  provisions  of  Army  ap- 
propriation acts,  when  the  rate  of  compensation  is  annual,  was  made  by 
Act  March  2,  1903,  c.  975,  32  Stat.  934. 

Subsequent  more  specific  provisions  for  computation  of  pay  of  any  person 
in  the  military  service  where  the  compensation  is  annual  or  monthly,  were 
made  by  Act  June  12,  1906,  c.  3078,  ante,  {  2199. 

Similar  rules  for  computation  of  the  compensation  of  any  person  in  the 
service  of  the  United  States  were  prescribed  by  Act  June  30,  1906,  c.  3914, 
S  6,  post,  i  3243. 
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§  3085  ARMS,  ARMORIES,  AND  ARSENALS  (Tit.  17 

§  3085.  (R.  S.  §  1665.)     Annual  accounts  to  Congress. 

An  annual  account  of  the  expenses  of  the  national  armories  shall 
be  laid  before  Congress,  together  with  an  account  of  the  arms  made 
and  repaired  therein. 

Act  AprU  2,  1794,  c.  14,  J  5,  1  Stat  352. 

ProvisioiiB  for  annual  reports  to  Congress  by  the  Board  of  Ordnance  through 
the  Secretary  of  War  were  made  by  Act  Feb.  24,  1891,  c.  283,  {  1,  post,  | 
3112. 

§  3086.  (R.  S.  §  1666.)     Arsenals  may  be  abolished. 

The  Secretary  of  War  is  authorized  to  abolish  such  of  the  ar- 
senals of  the  United  States  as,  in  his  judgment,  may  be  useless  or 
unnecessary. 

Act  M^rch  3,  1853,  c.  98,  §  1,  10  Stat.  214,  217. 

The  arsenal  at  Detroit,  Mich.,  was  authorized  to  be  sold,  by  Act  March  8, 
1875,  c.  174,  18  Stat.  510. 

(R.  S.  §  1667.    Superseded.) 

This  section  was  as  follows: 

**A11  the  arms  procured  in  virtue  of  any  appropriation  authorized  by  law  for 
the  purpose  of  providing  arms  and  equipments  for  the  whole  body  of  the  mili- 
tia of  the  United  States  shall  be  annually  distributed  to  the  several  states  of 
the  Union  according  to  the  number  of  their  Representatives  and  Senators  in 
Congress,  respectively ;  and  all  arms  for  the  Territories  and  the  District  of  Co- 
lumbia shall  be  annually  distributed  in  such  quantities  and  under  such  regu- 
lations, as  the  President  may  prescribe.  All  such  arms  are  to  be  transmitted 
to  the  several  states  and  territories  by  the  United  States." 

It  was  superseded  by  more  comprehensive  provisions  of  the  same  nature  made 
by  Act  Feb.  12,  1887.  c.  129,  I  2.  24  Stat  402,  as  amended.  Act  June  22, 
1906,  c  8515,  <  2,  34  Stat  449,  and  Act  Jan.  21,  1903,  c  196,  §  13,  82 
Stat  777,  as  amended.  Act  May  27,  1908,  c.  204,  t  8,  35  Stat  401,  which 
were  in  turn  superseded  by  Act  June  3,  1916,  c.  134,  |{  67,  83,  ante,  {§ 
3055,  3059.    See  notes  to  said  provisions,  ante,  §§  3055,  3059. 

The  issue  of  arms  to  the  Territories  and  the  States  bordering  thereon,  for 
protection  against  Indians,  was  authorized  by  provisions  in  Res.  July  3,  1876, 
No.  13,  19  Stat  214,  as  amended,  Res.  March  3,  1877,  No.  7,  19  Stat.  410,  as 
amended,  Act  May  16,  1878,  c.  106,  20  Stat  61,  and  Res.  June  7,  1878,  No. 
26,  20  Stat  252,  which  are  omitted  as  obsolete. 

Authority  to  replace  ordnance  and  ordnance  stores  which  the  volunteers  from 
any  state  or  territory  carried  into  the  service  of  the  United  States  Army  during 
the  war  with  Spain,  and  which  were  retained  by  the  United  States,  was  given 
by  provisions  of  Act  March  3,  1899.  c.  423,  §  1,  30  Stat  1073,  and  Act  May 
26,  1900,  c.  586,  31  Stat  217.    They  are  omitted  as  temporary  merely. 

Sales  of  magazine  rifles,  ammunition,  ordnance  stores,  and  equipments,  for 
the  use  of  rifle  clubs,  were  authorized  by  Act  March  3,  1905,  c.  1416,  ante,  { 
3070,  3071;  and  the  issue,  to  said  clubs  and  to  schools  carrying  on  a  military 
training,  of  materials  for  target  practice,  was  authorized  by  a  provision  of 
Act  Aug.  29,  1916,  c  418,  §  1,  ante,  §  3071a. 

The  issue  of  obsolete  ordnance  and  ordnance  stores  to  State  and  Territorial 
educational  institutions  and  to  State  soldiers  and  sailors  orphans*  homes  was 
authorized  by  Act  June  30,  1906,  c.  3938,  post,  §  3095;  sales  of  articles  of 
ordnance  property  to  such  institutions  for  maintaining  the  ordnance,  etc.,  is- 
sued to  them,  were  authorized  by  a  provision  of  Act  May  11,  1908.  c.  163, 
post,  §  3Q96;  and  the  issue  of  ammunition  of  old  model  for  target  practice  of 
students  at  said  institutions  was  authorized  by  a  provision  of  Act  March  3, 
1909,  c.  251,  post.  §  3097. 

The  issue  of  ordnance  and  ordnance  stores  to  schools  carrjdng  on  a  military 
training  was  authorized  by  Act  April  2X,  1904,  c.  1403,  §  3,  ante.  {  2294. 

Sales  of  surplus  obsolete  small  arms,  etc.,  to  patriotic  organizations  for  mili- 
tary purposes  were  authorized  by  Act  May  28,  1908,  c  215,  {  14,  post  i  3098. 

Sales  of  surplus  obsolete  cannon,  etc.,  for  public  parks,  public  buildings,  and 
soldiers*  monuments  were  authorized  by  Act  March  4,  1909,  c  319,  {  47, 
post,  I  3103. 

Sales  of  ordnance  stores,  etc.,  by  the  Chief  of  Ordnance  to  civilian  employ^ 
in  the  Army  and  others,  and  to  oflicers  of  the  Navy  and  Marine  Corps,  were  au- 
thorized by  Act  March  3,  1909.  c.  252,  post,  §§  3105.  3106. 

The  sale  of  ordnance  and  ordnance  stores  to  the  government  of  Cuba  was 
authorized  by  Act  Aug.  29,  1916,  c.  418.  §  1,  post,  §  3106a. 

(R.  S.  §  1668.    Repealed.) 
This  section,  making  it  a  crime  to  entice  away  workmen,  was  incorporated 
into  the  Criminal  Code,  {  43,  post,  |  10207,  and  was  repealed  by  section  841 
thereof,  post,  |  10515. 
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§  3087.  (R.  S.  §  1669.)     Workmen  guilty  of  certain  misconduct. 

If  any  artificer  or  workman,  hired,  retained,  or  employed  in  any 
public  arsenal  or  armory,  wantonly  and  carelessly  breaks,  impairs, 
or  destroys  any  implements,  tools,  or  utensils,  or  any  stock,  or  ma- 
terials for  making  guns,  the  property  of  the  United  States,  or  will- 
fully and  obstinately  refuses  to  perform  the  services  lawfully  assigned 
to  him,  pursuant  to  his  contract,  he  shall  forfeit  a  sum  not  exceeding 
twenty  dollars  for  every  such  act  of  disobedience  or  breach  of  con- 
tract, to  be  recovered  in  any  court  having  competent  jurisdiction 
thereof. 

Act  May  7,  1800,  c.  46,  §  3,  2  Stat.  62. 

(R.  S.  §  1670.    Temporary.) 

This  section  was  as  follows: 

"The  Secretary  of  War  is  authorized  and  directed  to  distribute  to  such 
states  as  did  not  receive  the  same,  their  proper  quota  of  arms  and  military 
equipments  for  each  year,  from  eighteen  hundred  and  sixty-two  to  eighteen  hun- 
dred and  sixty-nine,  under  the  provisions  of  section  sixteen  hundred  and  sixty- 
one:  Provided,  that  in  the  organization  and  equipment  of  military  companies 
and  organizations  with  such  arms,  no  discrimination  shall  be  made  between 
companies  and  organizations  on  account  of  race,  color  or  former  condition  of 
servitude." 

It  is  omitted  as  temporary  merely,  and  executed. 

§  3088.  (R.  S.  §  1671.)     Exemption  from  service  as  jurors. 

All  artificers  and  workmen  employed  in  the  armories  and  arsenals 
of  the  United  States  shall  be  exempted,  during  their  time  of  service, 
from  service  as  jurors  in  any  court. 

Act  May  7,  1800,  c.  46,  §  4,  2  Stat  62.  Act  March  8,  1855,  c  169,  {  7,  10 
Stat.  639. 

(R  S.  §§  1672,  1673.    Superseded.) 

R.  S.  §  1672,  provided  that  the  "Springfield  breach-loading  system"  should  be 
the  only  system  to  be  used  by  the  Ordnance  Department  in  the  manufacture  of 
muskets  and  carbines  for  the  military  service. 

R.  S.  i  1673,  provided  that  no  royalty  should  be  paid  by  the  United  States 
to  any  of  its  officers  or  employes  for  the  use  of  any  patents  for  said  system,  or 
any  part  thereof,  nor  for  any  snch  patent  in  which  said  officers  or  employes 
should  be  directly  or  indirectly  interested. 

Both  sections  were  superseded  by  the  provisions  establishing  the  Board  of 
Ordnance  and  Fortification,  and  authorizing  it  to  make  tests  to  ascertain  the 
most  effective  guns,  small  arms,  etc.,  made  by  Act  Sept.  22,  1888,  c.  1028,  post, 
§§  3111-3115 ;  and  subsequent  provisions  making  appropriations  for  the  manu- 
facture, etc.,  of  arms,  to  be  applicable  to  the  manufacture  of  a  magazine  arm, 
recommended  by  the  small-arms  board,  and  adopted  by  the  Secretary  of  War. 
See  Act  July  16,  1892,  c  195,  27  Stat  182;  Act  Aug.  6,  1894,  c.  228,  28  Stat 
242 ;  Act  Feb.  12,  1895,  c.  83,  28  Stat  663 ;  Act  March  16,  1896,  c.  59,  29 
Stat  68;  Act  March  2,  1897,  c.  362,  29  Stat  617;  Act  March  15,  1898,  c. 
69.  30  Stat.  326. 

Provisions  for  the  issue  of  Springfield  rifles  to  the  several  States  and  Terri- 
tories for  arming  the  militia,  made  by  Act  Feb.  24,  1897,  c.  310,  §§  1,  2,  29 
Stat  592,  were  superseded  by  the  provisions  of  section  13  of  the  Militia  Act 
of  Jan.  21, 1903,  c  196,  32  Stet  777.    See  ante,  §  3059. 

Expenditure  of  money  at  armories  in  the  perfection  of  patentable  inven- 
tions in  the  manufacture  of  arms  by  officers  of  the  Army  was  also  forbidden  by 
a  provision  of  Act  March  3,  1875,  c.  133,  post,  {  3089. 

§  3089.  (Act  March  3,  1875,  c.  133,  §  1.)  Inventions  by  army  ofiB- 
cers;  no  money  to  be  expended  therefor  at  armories. 
For  manufacture  at  national  armories :  *  *  Provided,  that  here- 
after no  money  shall  be  expended  at  said  armories  in  the  perfection 
of  patentable  inventions  in  the  manufacture  of  arms  by  officers  of 
the  Army  otherwise  compensated  for  their  services  to  the  United 
States.    (18  Stat.  455.) 

This  was  a  proviso  annexed  to  the  appropriation  for  manufacture  of  arms  at 
national  armories,  in  the  Army  appropriation  act  for  the  fiscal  year  1876,  cited 
above. 
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§  3090.  (Act  July  17,  1912,  c.  236.)  Reward  for  suggestions  by 
employees  of  Ordnance  Department  for  improvements,  etc.; 
release. 

The  Secretary  of  War  is  hereby  authorized  to  offer  periodically 
at  such  of  the  establishments  of  the  Ordnance  Department  as  he 
may  select  a  cash  reward  for  the  suggestion,  or  series  of  sugges- 
tions, for  an  improvement  or  economy  in  manufacturing  processes 
or  plant,  submitted  within  the  period  by  one  or  more  employees  of 
the  establishment  which  shall  be  deemed  the  most  valuable  of  those 
submitted  and  adopted  for  use :  Provided,  That  to  obtain  this  re- 
ward the  winning  suggestion  must  be  one  that  will  clearly  effect 
3,  material  economy  in  production  or  increase  efficiency  or  en- 
hance the  quality  of  the  product  in  comparison  with  its  cost  and 
in  the  opinion  of  the  Secretary  shall  be  so  worthy  as  to  entitle  the 
employee  making  the  same  to  receive  the  reward:  Provided  fur- 
ther, That  the  sums  awarded  to  employees  in  accordance  with  this 
Act  shall  be  paid  them  in  addition  to  their  usual  compensation  and 
shall  constitute  part  of  the  general  or  shop  expense  of  the  estab- 
lishment :  Provided  further,  That  the  total  amount  paid  under  the 
provisions  of  this  Act  shall  not  exceed  one  thousand  dollars  for 
any  one  month:  And  provided  further,  That  no  employee  shall 
be  paid  a  reward  under  this  Act  until  he  has  properly  executed  an 
agreement  to  the  effect  that  the  use  by  the  United  States  of  the 
suggestion,  or  series  of  suggestions,  made  by  him  shall  not  form 
the  basis  of  a  further  claim  of  any  nature  upon  the  United  States 
by  him,  his  heirs,  or  assigns,  and  that  application  for  patent  has  not 
been  made  for  the  invention.     (37  Stat.  193.) 

This  was  an  act  entitled  "An  act  authorizing  the  Secretary  of  War  to  pay  a 
cash  reward  for  suggestions  by  employes  of  certain  establishments  of  the 
Ordnance  Department  for  improvement  or  economy  in  manufacturing  processes 
or  plant" 

Recent  army  appropriation  acts  have  contained  a  provision  to  the  effect 
that  no  part  of  the  appropriations  made  in  the  acts  shall  be  available  for 
the  salary  or  pay  of  any  officer,  manager,  superintendent,  foreman,  or  other 
person  having  charge  of  the  work  of  any  employee  of  the  United  States  while 
making  or  causing  to  be  made  with  a  stop  watch,  or  other  time-measuring 
device,  a  time  study  of  any  job  of  any  such  employee  between  the  starting 
and  completion  thereof,  or  of  the  movements  of  any  such  employee  while 
engaged  upon  such  work,  and  that  part  of  the  appropriations  made  in  the 
acts  be  available  to  pay  any  premium  or  bonus  or  cash  reward  to  any 
employee  in  addition  to  his  regular  wages,  except  for  suggestions  resulting 
in  improvements  or  economy  in  the  operation  of  any  government  plant  The 
provision  for  the  fiscal  year  1917  was  by  Act  Aug.  29,  1916,  c  418,  §  1,  39 
Stat 

§  3091.  (Act  July  5,  1884,  c.  235,  §  2.)     Rifled  cannon  to  be  tested. 

Hereafter  all  rifled  cannon  of  any  particular  material,  caliber,  or 
kind,  made  at  the  cost  of  the  United  States  shall  be  publicly  sub- 
jected to  the  proper  test  including  such  rapid  firing  as  a  like  gun 
would  be  likely  to  be  subjected  to  in  actual  battle  for  the  determina- 
tion of  the  endurance  of  the  same  to  the  satisfaction  of  the  Pres- 
ident of  the  United  States  or  such  persons  as  he  may  select ;  and  he 
is  hereby  authorized  to  select  not  to  exceed  five  persons,  who  shall 
be  skilled  in  such  matters ;  and  if  such  gun  shall  not  prove  satisfac- 
tory, they  shall  not  be  put  to  use  in  the  Government  service.  (23 
Stat.  159.) 

This  section  was  part  of  the  fortifications  appropriation  act  of  July  5,  1884, 
c.  235,  cited  above. 

Similar  provisions  for  tests  of  rifled  cannon  for  the  Navy  were  made  by  Act 
July  26,  1886.  c.  781,  §  1,  post,  §  3092. 

Subsequent  provisions  for  tests  by  the  Board  of  Ordnance  and  Fortification 
were  made  by  Act  Sept.  22,  1888,  c.  1028,  S  6,  post,  f  3115. 

The  recent  fortifications  appropriation  acts  provide  for  necessary  expenses  of 
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officers  not  occupying  public  quarters  at  the  proving  ground,  while  employed 
on  ordnance  duty  thereat,  at  the  rate  of  <52.50  per  diem.  The  provision  for 
the  fiscal  year  1917  was  by  Act  July  6,  1916,  c.  225,  1 1,  39  Stat 

§  3092.  (Act  July  26,  1886,  c.  781,  §  1.)  Rifled  cannon  for  Navy  to 
be  tested. 

One  or  more  rifled  catinon  of  each  type  constructed  at  the  cost 
of  the  United  States  for  the  Navy  shall  be  publicly  subjected  to  the 
proper  test  for  endurance  including  such  rapid  firing  as  a  like  gun 
would  be  subjected  to  in  battle.  This  test  shall  be  under  the  direc- 
tion and  to  the  satisfaction  of  the  Secretary  of  the  Navy,  and  if 
such  guns  do  not  prove  satisfactory,  the  type  they  represent  shall 
not  be  put  in  use  in  the  naval  service.    (24  Stat.  151.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1887, 
cited  above. 

Similar  provisions  applicable  to  all  rifled  cannon  of  any  particular  material, 
caliber,  or  kind,  made  at  the  cost  of  the  United  States,  were  made  by  Act  July 
5, 18S4,  c  235.  S  2,  ante,  §  3091. 

Subsequent  provisions  for  tests  by  the  Board  of  Ordnance  and  Fortification 
were  made  by  Act  Sept.  22,  1888,  c  1028,  f  6,  post,  §  3115. 

§  3093.  (Act  March  3,  1879,  c.  183.)  Arms  and  ammunition  to  be 
furnished  to  Departments  to  protect  public  property. 
Upon  the  request  of  the  head  of  any  department,  the  Secretary 
of  War  be,  and  he  hereby  is,  authorized  and  directed  to  issue  arms 
and  ammunition  whenever  they  may  be  required  for  the  protec- 
tion of  the  public  money  and  property,  and  they  may  be  delivered 
to  any  officer  of  the  department  designated  by  the  head  of  such 
department,  to  be  accounted  for  to  the  Secretary  of  War,  and  to  be 
returned  when  the  necessity  for  their  use  has  expired.  Arms  and 
ammunition  heretofore  furnished  to  any  department  by  the  War 
Department,  for  which  the  War  Department  has  not  been  reim- 
bursed, may  be  receipted  for  under  the  provisions  of  this  act.  (20 
Stat.  410.)  ' 

This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1879,  cited  above. 

§  3094.  (Res.  Feb.  5,  1891,  No.  9.)  Ordnance  and  ordnance  stores 
to  be  issued  to  Washington  High  School. 
The  Secretary  of  War  is  authorized  to  issue,  at  his  discretion  and 
under  proper  regulations  to  be  prescribed  by  him,  out  of  ordnance 
and  ordnance  stores  belonging  to  the  Government,  and  which  can 
be  spared  for  that  purpose,  such  as  may  appear  to  be  required  for 
military  instruction  and  practice  by  the  students  of  the  High  School 
of  Washington,  District  of  Columbia,  and  the  Secretary  shall  re- 
quire a  bond  in  each  case,  in  double  the  value  of  the  property,  for 
the  care  and  safe  keeping  thereof,  and  for  the  return  of  the  same 
when  required.    (26  Stat.  1113.) 

The  issue  of  materials  for  target  practice  to  schools  having  a  nniformed 
corps  of  cadets  and  carrying  on  military  training  was  provided  for  by  a 
provision  of  Act  Aug.  29,  1916,  c.  418,  §  1,  ante,  §  3071a, 

§  3095.  (Act  June  30,  1906,  c.  3938.)  Obsolete  ordnance  and  ord- 
nance stores  may  be  issued  to  State  educational  institutions, 
and  soldiers'  and  sailors'  orphans'  homes. 

The  Secretary  of  War  is  hereby  authorized  to  issue,  at  his  dis- 
cretion and  under  proper  regulations  to  be  prescribed  by  him, 
without  cost  of  transportation  to  the  United  States,  such  obsolete 
ordnance  and  ordnance  stores  as  may  be  available  to  State  and 
Territorial  educational  institutions  and  to  State  soldiers  and  sailors  or- 
phans' homes,  for  purposes  of  drill  and  instruction. 

And  the  Secretary  of  War  shall  require  from  such  institutions  or 
homes  a  bond  in  each  case  in  double  the  value  of  the  property  issued, 
for  the  care  and  safe-keeping  thereof  and  for  the  return  of  the  same 
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to  the  United  States  when  required :  Provided,  That  the  issues  herein 
provided  for  shall  be  made  only  to  institutions  upon  recommendation 
of  the  governors  of  States  and  Territories  and  shall  not  be  made  in  any 
case  to  any  educational  institution  to  which  issues  of  such  stores  are 
allowed  to  be  made  under  provisions  of  existing  law.  (34  Stat. 
817.) 

This  was  an  act  entitled  "An  act  autborizins  the  iasne  of  obsolete  ord- 
nance and  ordnance  stores  for  use  of  State  and  Territorial  educational  in- 
stitutions and  to  State  soldiers*  and  sailors'  orphans*  homes.** 

Sales  of  articles  of  ordnance  property  for  maintaining  the  ordnance,  etc, 
issued  under  this  act  were  authorized  by  a  prpyision  of  Act  May  11,  1908,  c. 
163,  post,  I  3096;  and  the  issue  of  ammunition  of  old  model  for  target  prac- 
tice of  students  at  institutions  to  which  the  issue  of  artillery  was  authorized, 
was  permitted  by  a  provision  of  Act  March  3,  1909,  c  251,  post,  §  3097. 

The  Secretary  of  War  is  authorized  to  issue  to  educational  institutions 
having  one  or  more  units  of  the  Reserve  Officers*  Training  Corps  such  pub- 
lic animals,  arms,  uniforms,  equipment,  and  means  of  transportation  as  he 
may  deem  necessary,  such  institutions  being  required  to  give  a  bond  for  the 
care  and  return  of  such  property  by  Act  June  3,  1916,  c  134,  |  47,  ante, 
i  1881k; 

§  3096.  (Act  May  11,  1908,  c.  163.)     Sales  of  articles  of  ordnance 
property  to  educational  institutions  and  soldiers'  and  sailors' 
orphans'  homes. 
Sales  of  articles  of  ordnance  property  are  authorized  to  educational    . 
institutions  and  State  soldiers'  and  sailors'  orphans'  homes  for  main- 
taining the  ordnance  and  ordnance  stores  issued  to  them.     (35 
Stat  125.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1909, 
cited  above. 

The  issue  of  obsolete  ordnance  and  ordnance  stores  to  educational,  and  other 
institutions  was  authorized  by  Act  June  30,  1906,  c  3938^  ante,  i  3095. 

Notes  of  Deoisioiifl 

Public   sales.— Inspection,   condenma-  The  War  Department  can  properly 

tion,  and  public  sale  are  necessary  to  make  no  sale  of  arms,  except  at  auc- 

a    valid    sale    of    unsuitable    military  tion,  and  on  due  public  notice.     (1859) 

stores.     Cooper  v.  U.  S.  (1863)  1  Ct  9  Op.  Atty.  Gen.  391. 
CI.  ^. 

§  3097.  (Act  March  3,  1909,  c.  251.)  Anununition  of  old  model  to 
be  issued  to  institutions  to  which  issue  of  artillery  is  authorized. 
Hereafter  ammunition  of  older  model  than  current  may  be  issued 
for  the  instruction  in  target  practice  of  students  at  the  institutions 
to  which  the  issue  of  artillery  is  authorized  to  the  value  of  not  more 
than  five  thousand  dollars  of  original  cost  in  any  one  year.  (35 
Stat.  730.) 

This  was  a  provision  of  the  fortifications  appropriation  act,  cited  above. 
A   similar  provision,  without  the  word   "hereafter/'   was  contained  in  the 
similar  act  of  the  preceding  year,  Act  May  27,  1908.  c.  202,  35  Stat.  395. 

Recent  Army  appropriation  acts  have  made  appropriations  for  small  arms 
target  practice.  The  provision  for  the  fiscal  year  1917  was  by  Act  Aug. 
29,  1916,  c.  418,  f  1,  39  Stat,  and  reads  as  follows:  "Ammunition,  targets, 
target  materials,  and  other  accessories  may  be  issued  for  small-arms  target 
practice  and  instruction  of  able-bodied  males  capable  of  bearing  arms  and 
at  the  educational  institutions  and  State  soldiers*  and  sailors'  orphans' 
homes  to  which  issues  of  small  arms  are  lawfully  made,  under  such  regu- 
lations as  the  Secretary  of  War  may  prescribe,  provided  the  total  value  of 
the  stores  so  issued  to  the  educational  institutions  and  homes  does  not  exceed 
$30,000." 

§  3098.  (Act  May  28,  1908,  c.  215,  §  14.)  Sale  of  obsolete  small 
arms,  etc.,  to  patriotic  organizations. 
The  Chief  of  Ordnance  is  hereby  authorized  to  sell  without  ad- 
vertisement to  patriotic  organizations  for  military  purposes  surplus 
obsolete  small  arms  and  their  equipments  and  ammunition  at  such 
prices  as  he  may  deem  reasonable  and  just:  Provided,  That  here- 
after obsolete  small  arms  and  their  equipment  aiid  ammunition  shall 
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not  be  disposed  of  to  such  organizations  except  as  provided  for  in  this 
Act.    (35  Stat  443.) 

This  was  the  final  section  of  an  act  granting  condemned  ordnance  to  certain 
institutions,  cited  above. 

§  3099.  (Act  July  5»  1884,  c.  235,  §  3.)  Sale  of  smooth-bore  cannon 
for  experimental  purposes. 
The  Secretary  of  War  and  the  Secretary  of  the  Navy  are  hereby 
authorized  to  sell  to  projectors  of  methods  of  conversion,  for  ex- 
perimental purposes  only,  any  smooth-bore  cannon  on  hand  re- 
quired by  them,  at  prices  which  shall  not  be  less  than  have  been 
received  from  auction  sales  for  such  articles,  and  deliver  the  same,  at 
the  cost  of  the  Government,  at  the  nearest  convenient  place  for 
shipment  or  public  transportation;  the  cost  of  delivery  to  be  de- 
ducted from  the  proceeds  of  sales,  and  the  balance  to  be  covered 
into  the  Treasury  of  the  United  States.    (23  Stat.  159.) 

This  section  was  part  of  the  fortifications  appropriation  act  of  July  5,  1884, 
cited  above. 

§  3100.  (Act  April  23,  1904,  c.  1485.)  Sale  of  ordnance  and  ord- 
nance stores  to  designers. 
The  Secretary  of  War  is  hereby  authorized  to  sell  to  American 
designers  such  serviceable  ordnance  and  ordnance  stores  as  may  be 
necessary  in  the  development  of  designs  which  may  be  used  in  the 
military  service:  Provided,  That  such  ordnance  and  ordnance 
stores  can  be  spared  for  the  purpose,  and  funds  arising  from  such 
sales  shall  be  available  to  replace  like  ordnance  and  ordnance  stores. 
(33  Stat.  276.) 

This  was  a  provi^on  of  the  Army  appropriation  act  for  the  fiscal  year 
1906,  cited  above. 

§  3101.  (Act  March  3, 1899,  c.  423.)     Issue  of  condemned  ordnance, 
etc.,  and  ordnance  stores,  to  Homes  for  Disabled.  Volunteer 
Soldiers. 
The  Chief  of  Ordnance  is  authorized  to  issue  such  obsolete  or 
condemned  ordnance,  gun  carriages  and  ordnance  stores,  as  may 
be  needed  for  ornamental  purposes,  to  the  Homes  of  Disabled  Vol- 
unteer Soldiers,  the  Homes  to  pay  for  transportation  and  such  other 
expenses  as  are  necessary.    (30  Stat.  1073.) 

This  was  a  proviso  annexed  to  an  appropriation  for  ordnance,  ordnance 
stores,  and  supplies,  in  the  army  appropriation  act  for  the  fiscal  year  1900, 
cited  above. 

§  3102.  (Act  May  22,  1896,  c.  231.)     Loan  or  gift  of  condemned 
ordnance,  guns,  etc.,  to  soldiers'  monimient  associations,  etc. 

The  Secretary  of  War  and  the  Secretary  of  the  Navy  are  each 
hereby  authorized,  in  their  discretion,  to  loan  or  give  to  soldiers' 
monument  associations,  posts  of  the  Grand  Army  of  the  Republic, 
and  municipal  corporations,  condemned  ordnance,  guns,  and  can- 
non balls  which  may  not  be  needed  in  the  service  of  either  of  said 
Departments. 

Such  loan  or  gift  shall  be  made  subject  to  rules  and  regulations 
covering  the  same  in  each  Department,  and  the  Government  shall 
be  at  no  expense  in  connection  with  any  such  loan  or  g^ft.  (29 
Stat.  133.) 

This  was  an  act  entitled  "An  act  to  authorize  the  Secretary  of  War  and  the 
Secretary  of  the  Navy  to  make  certain  disposition  of  condemned  ordnance, 
guns,  and  cannon  balls  in  their  respective  departments." 

Provisions  for  the  delivery  to  certain  named  posts  of  the  Grand  Army  of 
the  Republic,  cities,  towns,  villages,  public  schools.  National  Guard  armories, 
and  United  Spanish  War  Veteran  Camps  of  condemned  cannon  and  cannon 
balls  are  contained  in  Act  Sept  8,  1916,  c.  466,  39  Stat,  with  the  proviso 
that  no  expense  shall  be  incurred  by  the  United  States  through  such  deliv- 
ery, and  that  such  cannon  and  cannon  baUs  shall  be  subject  at  all  times  to 
the  orders  of  the  Secretary  of  War. 
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§  3103.  (Act  March  4,  1909,  c.  319,  §  47.)     Sales  of  obsolete  ord- 
nance for  public  parks,  public  buildings  and  soldiers'  monu- 
ments. 
The  Chief  of  Ordnance  is  hereby  authorized  to  sell  without  ad- 
vertisement for  public  parks,  public  buildings,  and  soldiers*  monu- 
ments purposes  surplus  obsolete  brass  or  bronze  cannon,  carriages, 
and  cannon  balls  at  such  prices  as  he  may  deem  reasonable  and  just: 
Provided,  That  hereafter  obsolete  brass  or  bronze  cannon  and  their  ac- 
cessories shall  not  be  disposed  of  for  such  purposes  except  as  provid- 
ed for  in  this  Act.    (35  Stat.  1075.) 

This  was  the  final  section  of  an  act  g^rantins^  certain  obsolete  ordnance  for 
ornamental  purposes,  cited  above. 

§  3104.  (Act  March  2,  1905,  c.  1307.)  Sale  of  individual  pieces  of 
armament. 
Individual  pieces  of  United  States  armament  which  are  not  need- 
ed on  account  of  historical  value,  and  can  be  advantageously  re- 
placed, may  be  sold  at  a  price  not  less  than  their  cost  price,  when 
there  exist  for  such  sale  sentimental  reasons  adequate  in  the  judg- 
ment of  the  Secretary  of  War  or  Secretarv  of  the  Navy.  (33  Stat. 
841.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1900, 
cited  above. 

A  provision  of  the  same  act,  immediately  preceding  this,  relating  to  moneys 
arising  from  deductions  made  from  carriers  on  account  of  loss  of  or  damage 
to  military  stores,  is  set  forth  ante,  f  1965. 

§  3105.  (Act  March  3,  1909,  c.  252.)  Sales  of  articles  of  ordnance 
property  to  officers  of  Navy  and  Marine  Corps. 

Articles  of  ordnance  property  may  be  sold  by  the  Chief  of  Ordnance 
to  officers  of  the  Navy  and  Marine  Corps,  for  their  use  in  the  public 
service,  in  the  same  manner  as  these  articles  are  now  sold  to  officers  of 
the  army.    (35  Stat.  751.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fisci^  year  1910, 
cited  above. 

§  3106.  (Act  March  3,  1909,  c.  252.)     Sales  of  ordnance  stores  to 
civilian  employes  and  others. 
Sales  of  ordnance  stores  are  authorized  to  civilian  employees  of  the 
army  and  to  The  American  National  Red  Cross  under  such  regulations 
as  may  be  prescribed  by  the  Secretary  of  War.    (35  Stat.  750.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1910, 
cited  above. 

§  3106a.  (Act  Aug.  29,  1916,  c.  418,  §  1.)  Sale  of  ordnance  and 
ordnance  stores  to  Government  of  Cuba. 

The  Secretary  of  War  is  hereby  authorized  to  sell,  at  the  prices 
fixed  and  published  by  the  Chief  of  Ordnance,  to  the  Government 
of  Cuba  such  articles  and  quantities  of  ordnance  and  ordnance 
stores  as  may  be  desired  by  that  Government  for  the  equipment  of 
its  troops  and  as  may  be  approved  by  the  President  of  the  United 
States.     (39  Stat.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year 
1917,  cited  above. 

§  3107.  (Act  April  23,  1904,  c.  1485.)  Application  of  moneys  aris- 
ing from  disposition  of  serviceable  ordnance  and  ordnance 
stores. 

Hereafter  all  moneys  arising  from  disposition  authorized  by  law  and 

regulation  of  serviceable  ordnance  and  ordnance  stores  shall  constitute 

one  fund  on  the  books  of  the  Treasury  Department,  which  shall  be 

available  to  replace  ordnance  and  ordnance  stores  throughout  the  fiscal 
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year  in  which  the  disposition  was  effected  and  throughout  the  follow- 
ing year.    (33  Stat.  276.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1905, 
cited  above. 

Provisions  for  the  sale,  by  the  Secretary  of  War,  of  all  obsolete  and  un- 
serviceable ammunition,  etc.,  then  stored  in  the  various  arsenals,  were  made 
by  Act  June  22,  1874,  c.  413,  18  Stat.  200,  and  a  subsequent  appropriation 
of  an  amount  equal  to  the  net  proceeds  of  such  sale  to  procure  material 
adapted  to  the  wants  of  the  service,  was  made  by  Act  March  3,  1875,  c.  130, 
S  1,  18  Stat.  388.  These  provisions  are  omitted,  as  temporary  merely,  and 
executed. 

Certain  specified  appropriations  for  ordnance  stores,  etc.,  were  also  made 
available  for  two  years,  to  procure  the  stores  authorized  by  them,  by  a  pro- 
vision of  Act  March  2, 1907,  c.  2511,  post,  {  6768. 

§  3108.  (Act   Aug.  24,   1912,  c.  391.)     Payment  for  transfers  or 
sales  of  ordnance  or  ordnance  stores  to  other  bureaus  or  de* 
partments;  price. 
Hereafter  when  authorized  transfers  or  sales   of  ordnance  or 
ordnance  stores  are  made  to  another  bureau  of  the  War  Depart- 
ment, or  to  another  executive  department  of  the  Government,  pay- 
ment therefor  shall  be  made  by  the  proper  disbursing  officer  of 
the  bureau,  office,  or  department  concerned.    When  the  transaction 
is  between  two  bureaus  of  the  War  Department,  the  price  to  be 
charged  shall  be  the  cost  price  of  the  stores,  including  the  cost 
of  inspection.    When  the  transaction  is  between  the  Ordnance  De- 
partment and  another  executive  department  of  the  Government,  the 
price  to  be  charged  shall  include  the  cost  price  of  the  stores  and 
the  costs  of  inspection  and  transportation.    (37  Stat.  589.) 

This  was  a  proviso  of  the  Army  appropriation  act  for  the  fiscal  year  1918, 
cited  above. 

§  3109.  (Act  June  20^  1878,  c.  359,  §  1.)    Machine  for  testing  iron 
and  steel;  private  use;   fees. 

The  Secretary  of  War  is  hereby  authorized  to  cause  the  machine 
built  for  testing  iron  and  steel  to  be  set  up  and  applied  to  the  testing 
of  iron  and  steel  for  all  persons  who  may  desire  to  use  it,  upon  the 
payment  of  a  suitable  fee  for  each  test;  the  table  of  fees  to  be  ap- 
proved by  the  Secretary  of  War,  and  to  be  so  adjusted  from  time  to 
time  as  to  defray  the  actual  cost  of  the  tests  as  near  as  may  be. 
(20  Stat.  223.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1879,  cited  above. 

§  3110.  (Act  March  3,  1885,  c.  360,  §  1.)     Machine  for  testing  iron 
and  steel ;  private  use ;  reports  of  tests ;  fees ;  tests  submitted 
by  American  Society  of  Civil  Engineers. 
Hereafter  the  tests  of  iron  and  steel  and  other  materials  for 
industrial  purposes  shall  be  continued,  and  report  thereof  shall  be 
made  to  Congress:    And  provided  further.  That  in  making  tests 
for  private  citizens  the  officer  in  charge  may  require  payment  in 
advance,  and  may  use  the  funds  so  received  in  making  such  pri- 
vate tests,  making  full  report  thereof  to  the  Chief  of  Ordnance; 
and  the  Chief  of  Ordnance  shall  give  attention  to  such  programme 
of  tests  as  may  be  submitted  by  the  American  Society  of  Civil  En- 
gineers, and  the  record  of  such  tests  shall  be  furnished  said  society, 
to  be  by  them  published  at  their  own  expense.     (23  Stat.  478.) 

These  provisions  were  annexed  to  an  appropriation  for  caring  for,  using, 
etc.,  the  testing  machine,  in  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1886,  cited  above. 

A  provision  in  Act  May  27,  1908,  c.  200,  §  1,  35  Stat.  354,  transferring  the 
testing  machines  at  the  Watertown  Arsenal  to  the  Department  of  Commerce 
and  Labor,  was  repealed  by  a  provision  of  Act  March  4,  1909,  c.  297,  §  1,  35 
Stat  905. 

Appropriations  are  made  in  the  annual  sundry  civil  appropriation  acts,  under 
the    heading    "Watertown    Arsenal,    testing    machines"    for    operating    the 
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machines  and  maintaining  the  establishment     The  provision  for  the  fiscal 
year  1917,  by  Act  July  1,  1916,  c  209*  §  1,  39  Stat,  was  as  follows: 

"For  necessary  professional  and  skilled  labor,  purchase  of  materials,  tools, 
and  appliances  for  operating  the  testing  machines,  for  investigative  test  and 
tests  of  material  in  connection  with  the  manufacturing  work  of  the  Ordnance 
Department,  and  for  instruments  and  materials  for  operating  the  chemical 
laboratory  in  connection  therewith,  and  for  maintenance  of  the  establish- 
ment, ^15,000." 

§  3110a.  (Act  June  3,  1916,  c.  134,  §  123.)  Procurement  of  gaug- 
es, dies,  etc.,  necessary  for  manufacture  of  arms,  etc. 
The  Secretary  of  War  be,  and  he  is  hereby,  authorized  to  prepare 
or  cause  to  be  prepared,  to  purchase  or  otherwise  procure,  such 
gauges,  dies,  jigs,  tools,  fixtures,  and  other  special  aids  and  appli- 
ances, including  specifications  and  detailed  drawings,  as  may  be 
necessary  for  the  immediate  manufacture,  by  the  Government  and 
by  private  manufacturers,  of  arms,  ammunition,  and  special  equip- 
ment necessary  to  arm  and  equip  the  land  forces  likely  to  be  re- 
quired by  the  United  States  in  time  of  war :  Provided,  That  in  the 
expenditure  of  any  sums  appropriated  to  carry  out  the  purposes  of 
this  section  the  existing  laws  prescribing  competition  in  the  pro- 
curement of  supplies  by  purchase  shall  not  govern,  whenever  in  the 
opinion  of  the  Secretary  of  War  such  action  will  be  for  the  best  in- 
terest of  the  public  service.    (39  Stat.) 

This  section  and  the  section  next  following  were  section  123  and  part  of 
section  124  of  "An  act  for  making  further  and  more  effectual  provision  for 
the  national  defense,  and  for  other  purposes,*'  cited  above. 

Appropriations  for  carrying  into  effect  the  provisions  of  this  section  were 
made  by  the  Army  appropriation  act  for  the  fiscal  year  1917,  Act  Aug.  29, 
1916,  c  418,  §  1,  39  Stat 

§  3110b.  (Act  June  3,  1916,  c.  134,  §  124.)     Nitrate  plants. 

The  President  of  the  United  States  is  hereby  authorized  and  em- 
powered to  make,  or  cause  to  be  made,  such  investigation  as  in  his 
judgment  is  necessary  to  determine  the  best,  cheapest,  and  most 
available  means  for  the  production  of  nitrates  and  other  products 
for  munitions  of  war  and  useful  in  the  manufacture  of  fertilizers 
and  other  useful  products  by  water  power  or  any  other  power  as  in 
his  judgment  is  the  best  and  cheapest  to  use ;  and  is  also  hereby  au- 
thorized and  empowered  to  designate  for  the  exclusive  use  of  the 
United  States,  if  in  his  judgment  such  means  is  best  and  cheapest, 
such  site  or  sites,  upon  any  navigable  or  nonnavigable  river  or 
rivers  or  upon  the  public  lands,  as  in  his  opinion  will  be  necessary 
for  carrying  out  the  purposes  of  this  Act;  and  is  further  author- 
ized to  construct,  maintain,  and  operate,  at  or  on  any  site  or  sites  so 
designated,  dams,  locks,  improvements  to  navigation,  power  houses, 
and  other  plants  and  equipment  or  other  means  than  water  power 
as  in  his  judgment  is  the  best  and  cheapest,  necessary  or  convenient 
for  the  generation  of  electrical  or  other  power  and  for  the  produc- 
tion of  nitrates  or  other  products  needed  for  munitions  of  war  and 
useful  in  the  manufacture  of  fertilizers  and  other  useful  products. 

The  President  is  authorized  to  lease,  purchase,  or  acquire,  by  . 
condemnation,  gift,  grant,  or  devise,  such  lands  and  rights  of  way 
as  may  be  necessary  for  the  construction  and  operation  of  such 
plants,  and  to  take  from,  any  lands  of  the  United  States,  or  to  pur- 
chase or  acquire  by  condemnation  materials,  minerals,  and  process- 
es, patented  or  otherwise,  necessary  for  the  construction  and  opera- 
tion of  such  plants  and  for  the  manufacture  of  such  products. 

The  products  of  such  plants  shall  be  used  by  the  President  for 
military  and  naval  purposes  to  the  extent  that  he  may  deem  neces- 
sary, and  any  surplus  which  he  shall  determine  is  not  required  shall 
be  sold  and  disposed  of  by  him  under  such  regulations  as  he  may 
prescribe. 
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The  President  is  hereby  authorized  and  empowered  to  employ 
such  officers,  agents,  or  agencies  as  may  in  his  discretion  be  neces- 
sary to  enable  him  to  carry  out  the  purposes  herein  specified,  and 
to  authorize  and  require  such  officers,  agents,  or  agencies  to  per- 
form any  and  all  of  the  duties  imposed  upon  him  by  the  provisions 
hereof. 

The  sum  of  $20,000,000  is  hereby  appropriated,  out  of  any  mon- 
eys in  the  Treasury  not  otherwise  appropriated,  available  until  ex- 
pended, to  enable  the  President  of  the  United  States  to  carry  out 
the  purposes  herein  provided  for. 

The  plant  or  plants  provided  for  under  this  Act  shall  be  con- 
structed and  operated  solely  by  the  Government  and  not  in  con- 
junction with  any  other  industry  or  enterprise  carried  on  by  private 
capital.    (39  Stat.) 

See  notes  to  |  3110a,  ante. 

The  remainder  of  this  section,  providins  for  issuing  bonds  to  cariy  oat 
the  provisions  of  this  section,  is  set  forth  post,  |  6829b. 


CHAPTER  B 
Board  of  Ordnance  and  Fortification 

860.  Sec 

8111.  Board  of  Ordnance  and  Fortifica-      8114.  Persons  who  may   not  be  mem- 

tion;    composition;    powers  and  hers  of  Board. 

duties.  8115.  Purchases  and  investigations  and 

8112.  Additional    civilian    member    of  tests  by  Board;    limit  of   ex- 

Board;  salary  and  expenses;  an-  penditure;    guns  and  materials 

nual  report  by  Board.  to  be  of  American  production. 

3118.  Additional  members  of  Board  to 
be  selected  from  Artillery  Corps. 

§  3111.  (Act  Sept.  22,  1888,  c.  1028,  §  1.)     Board  of  Ordnance  and 
Fortification ;  composition ;  powers  and  duties. 

The  appropriations  hereinafter  provided  for  shall  be  available 
until  expended  and  shall  be  expended  under  the  direct  supervision 
of  a  board  to  consist  of  [the  commanding  General  of  the  Army],  an 
officer  of  Engineers,  an  officer  of  Ordnance,  and  an  officer  of  Artil- 
lery, to  be  selected  by  the  Secretary  of  War,  to  be  called  and  known 
as  the  Board  of  Ordnance  and  Fortification ;  and  said  Board  shall 
be  under  the  direction  of  the  Secretary  of  War  and  subject  to  his 
supervision  and  control  in  all  respects,  and  shall  have  power  to 
provide  suitable  regulations  for  the  inspection  of  guns  and  materials 
at  all  stages  of  manufacture  to  the  extent  necessary  to  protect  fully 
the  interests  of  the  United  States,  and  generally  to  provide  such 
regulations  concerning  matters  within  said  Board's  operations  as 
shall  be  necessary  to  carry  out  to  the  best  advantage  all  duties  com- 
mitted to  its  charge:  Provided,  That  subject  to  the  foregoing  pro- 
visions the  expenditure  shall  be  made  by  the  several  Bureaus  of 
the  War  Department  having  jurisdiction  of  the  same  under  existing 
law.    (25  Stat.  489.) 

The  words  of  this  section  inclosed  in  brackets,  "the  commanding  General 
of  the  Army/'  were  superseded  by  a  provision  that  the  duties  prescribed  by 
statute  for  the  commanding  Qeneral  of  the  Army  as  a  member  of  the  Board 
of  Ordnance  and  Fortification  should  be  performed  by  the  Chief  of  Staff  or 
other  officer  designated  by  the  President,  made  by  Act  Feb.  14,  1903,  c.  553, 
I  4,  ante,  §  1763. 

This  section  was  part  of  the  fortifications  appropriation  act  of  September 
22,  1888,  c  1028,  cited  above. 

Sections  2-6  and  parts  of  section  6  of  the  act  made  appropriations  and  other 
provisions  limited  in  their  operations  by  the  time  prescribed  or  the  nature 
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of  the  transaction  involved,  which  are  omitted,  as  temporary  merely,  and  ex- 
ecuted. Other  provisions  of  section  6  of  the  act,  which  may  be  regarded  as 
more  permanent  in  their  operation,  are  set  forth  post,  §  3115. 

Provisions  for  additional  members  of  the  Board,  and  relating  to  the  qualifica- 
tions of  members,  were  made  by  Act  Feb.  24,  1891,  c.  283,  §  1,  Act  March  2, 
1901,  c.  803,  and  Act  Feb.  18,  1893,  c.  136,  f  1,  post,  f|  3112-8114. 

Instead  of  the  provision  in  the  proviso  annexed  to  this  section,  that  the 
expenditure  should  be  made  by  the  several  bureaus  of  the  War  Department 
having  jurisdiction  of  the  same,  the  recent  annual  appropriations  in  the  forti- 
fications appropriation  act  for  the  Board  provide  that  the  expenditure  shall 
be  made  by  the  several  bureaus  of  the  War  Department  heretofore  having 
jurisdiction  of  the  same,  or  by  the  Board  itself,  as  the  Secretary  of  War  may 
direct  The  provision  for  the  fiscal  year  1917  was  by  Act  July  6,  1916,  c 
225,  §  1,  89  Stat 

Notes  of  Deoisioiis 

Transfer     of     appropriations.  —  The  transferred  to  another,  the  provision 

President  has  power,  under  section  2  of  therefor  being  construed  to  be  perpetn- 

Act  July  2, 1836,  c  268,  to  direct  appro-  aL     (1842)  4  Op.  Atty.  Gen.  110. 
priations    for    one    fortification    to    be 

§  3112.  (Act  Feb.  24,  1891,  c.  283,  §  1.)     Additional  civilian  mem- 
ber  of  Board;   salary  and  expenses;  annual  report  by  Board. 

Board  of  Ordnance  and  Fortification :  *  *  And  one  additional 
member  shall  be  added  to  said  Board  of  Ordnance  and  Fortification 
who  shall  be  a  civilian  and  not  an  ex-officer  of  the  regular  Army  or 
Navy,  and  he  shall  be  nominated  by  the  President,  and  by  and  with 
the  advice  and  consent  of  the  Senate,  appointed,  and  shall  be  paid 
a  salary  of  five  thousand  dollars  per  annum  and  actual  traveling  ex- 
penses when  traveling  on  duty :  Provided,  That  the  Board  of  Ord- 
nance and  Fortification  shall  make  an  annual  report  to  Congress 
through  the  Secretary  of  War,  on  the  first  Monday  in  December  in 
each  year,  showing  the  general  operations  of  the  Board  and  shall 
give  a  detailed  statement  of  all  contracts,  allotments  and  expendi- 
tures made  by  the  Board.    (26  Stat.  769.) 

Tbis  was  a  provision  of  the  fortifications  appropriation  act  of  Feb.  24,  1891, 
c  283,  §  1,  cited  above. 

A  general  limitation  on  subsistence  allowances,  or  money  in  lien  thereof,  as  to 
ofiicers  and  employes  of  the  United  States,  was  made  by  §§  3236a,  3236b,  post 
Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  receiving  more  than  one  salary, 
when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum,  with 
certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  §  6,  as  amended 
by  Act  Aug.  29, 1916,  c  417,  post,  {  3230a. 

§  3113.  (Act  March  2,  1901,  c.  803.)     Additional  members  of  Board 
to  be  selected  from  Artillery  Corps. 
The  Secretary  of  War  is  hereby  authorized  to  appoint  two  addi- 
tional members  for  the  Board  of  Ordnance  and  Fortification,  both 
of  whom  shall  be  selected  from  the  Artillery  Corps.    (31  Stat.  910.) 
This  was  a  proviso  annexed  to  the  appropriation  for  manufacture,  etc,  of 
arms  in  the  Army  appropriation  act  for  the  fiscal  year  1902,  cited  above. 

§  3114.  (Act  Feb.  18,  1893,  c.  136,  §  1.)  Persons  who  may  not  be 
members  of  Board. 
Hereafter  no  person  shall  be  a  member  of  or  serve  on  said  Board 
who  has  been  or  is  in  any  manner  interested  in  any  invention,  de- 
vice, or  patent  which,  or  anything  similar  to  which,  has  been  con- 
sidered or  may  be  considered  by  or  come  before  said  Board  for  test 
or  adoption;  or  who  is  connected  with  or  in  the  employ  of  any 
manufacturer  who  has  or  shall  have  contracts  with  the  United 
States  for  any  ordnance  materials.    (27  Stat.  458.) 

This  was  a  provision  of  the  fortifications  appropriation  act  of  Feb.  18,  1893, 
c  136,  i  1,  cited  above. 
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§  3115.  (Act  Sept.  22,  1888,  c  1028,  §  6.)  Purchases  and  investi- 
gations and  tests  by  Board;  limit  of  expenditure;  giuis  and 
materials  to  be  of  American  production. 
The  Board  is  authorized  to  make  all  needful  and  proper  purchases, 
investigations,  experiments,  and  tests,  to  ascertain  with  a  view  to 
their  utilization  by  the  Government,  the  most  eflfective  guns,  includ- 
ing multicharge  guns  and  the  conversion  of  Parrott  and  other  guns 
on  hand,  small  arms,  cartridges,  projectiles,  fuzes,  explosives,  tor- 
pedoes, armor-plates,  and  other  implements  and  engines  of  war; 
and  the  Secretary  of  War  is  hereby  authorized  to  purchase  or  cause 
to  be  manufactured,  such  guns,  carriages,  armor-plates,  and  other 
war  materials  and  articles  as  ;nay,  in  the  judgment  of  said  Board, 
be  necessary  in  the  proper  discharge  of  the  duty  herein  devolved 
upon  them:  Provided,  That  the  amount  expended  and  liabilities  in- 
curred in  such  purchases,  investigations,  experiments,  and  tests  shall 
not  exceed  five  hundred  thousand  dollars  which  sum  is  hereby  ap- 
propriated.    *    * 

Under  the  provisions  of  this  section  there  shall  not  be  expended 
or  contract  or  contracts  entered  into  involving  the  Government  in 
an  aggregate  expenditure  exceeding  six  million  five  hundred  thou- 
sand dollars,  nor  an  expenditure  on  the  part  of  the  Government  in 
any  one  fiscal  year  in  excess  of  two  million  dollars,  and  all  guns  and 
materials  purchased  under  authority  of  this  section  shall  be  of  Ameri- 
can production  and  furnished  by  citizens  of  the  United  States.  (25 
Stat.  490.) 

These  provisions  were  part  of  section  6  of  the  fortifications  appropriation 
act  of  1888,  cited  above. 

Section  1  of  the  act,  providing  that  the  appropriations  made  by  the  act 
should  be  available  until  expended,  and  should  be  expended  under  direct  super- 
vision of  the  Board  ^of  Ordnance  and  Fortification  established  thereby,  which 
is  the  board  mentioned  in  this  section,  is  set  forth  ante,  §  3111. 

Sections  2-5  of  the  act  made  appropriations  and  other  provisions  of  a  tem- 
porary nature  merely,  and  are  omitted. 

The  provisions  of  this  section  were  also,  to  a  great  extent,  temporary  in 
their  nature,  and  the  first  two  paragraphs  of  the  section,  preceding  those  set 
forth  here,  having  been  limited  by  their  terms  as  to  time  and  particular  trans- 
actions, are  omitted  as  temporary  and  executed. 

The  provisions  set  forth  here  may  be  regarded  as  indicating  the  nature  and 
extent  of  the  duties  and  powers  of  the  Board,  although  in  part  superseded 
for  subsequent  years  by  provisions  of  similar  appropriation  acts  repeated  from 
year  to  year. 

A  further  proviso,  annexed  to  the  first  paragraph  set  .forth  here,  relating  to 
the  test  and  purchase  of  two  guns  described,  is  omitted. 

Instead  of  the  provision  of  this  section,  authorizing  the  Secretary  of  War 
to  purchase  or  cause  to  be  manufactured  such  guns,  etc,  as  may,  in  the 
judgment  of  the  Board,  be  necessary,  etc.,  subsequent  similar  appropriations 
are  to  enable  the  Board  to  purchase  or  cause  to  be  manufactured,  under 
authority  of  the  Secretary  of  War,  such  guns,  etc.  The  provision  for  the  fiscal 
year  1017  is  by  Act  July  6,  1916,  c.  225,  §  1,  39  Stat. 

Instead  of  the  further  provision  that  all  guns  and  materials  purchased  un- 
der authority  of  this  section  should  be  of  American  production,  etc.,  subse- 
quent fortifications  appropriation  acts  provide,  as  to  purchases  for  each  year, 
as  follows : 

**That  all  material  purchased  under  the  provisions  of  this  Act  shall  be  of 
American  manufacture,  except  in  cases  when,  in  the  judgment  of  the  Secretary 
of  War,  it  is  to  the  manifest  interest  of  the  United  States  to  make  purchases 
in  limited  quantities  abroad,  which  material  shall  be  admitted  free  of  duty.** 

The  provision  for  the  fiscal  year  1917  was  by  Act  July  6,  1916,  c.  225,  | 
2,  39  Stat. 

An  appropriation  at  the  end  of  this  section,  for  payment  of  the  necessary 
expenses  of  the  Board,  including  a  per  diem  allowance  to  each  member  there- 
of when  employed  on  duty  away  from  his  permanent  station,  of  $2.50  a  day, 
$5,000,  or  so  much  thereof  as  may  be  necessary,  which  is  omitted  here  as 
applicable  to  the  particular  year  only,  is  repeated  in  substance  in  the  similar 
appropriations  for  subsequent  years,  as  follows: 

'*The  necessary  expenses  of  the  board,  and  a  per  diem  allowance  to  each 
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officer  detailed  to  serve  thereon,  when  employed  on  permanent  duty  away 
from  his  permanent  station,  of  $2.50.'* 

The  provision  for  the  fiscal  year  1917  was  by  Act  July  6,  1916,  e.  225^ 
I  1,  39  Stat 

The  recent  appropriations  for  the  Board  are  accompanied  by  a  proviso,  re- 
lating to  the  right  to  use  inventions  involved  in  the  construction  of  guns, 
etc,  which  is  repeated  in  the  several  acts  from  year  to  year,  and,  being  a  pro- 
viso to  the  appropriation  for  the  particular  year,  may  be  regarded  as  applica- 
ble to  the  expenditure  of  that  appropriation  only.  Said  proviso,  as  annexed  to 
the  appropriation  for  the  fiscal  year  1917,  by  Act  July  6,  1916,  c  225,  |  1, 
89  Stat  was  as  follows: 

^'Provided,  That  before  any  money  shall  be  expended  in  the  construction 
or  test  of  any  gun,  gun  carriage,  ammunition,  or  implements  under  the  super- 
vision of  the  said  board,  the  board  shall  be  satisfied,  after  due  inquiry,  that 
the  Government  of  the  United  States  has  a  lawful  right  to  use  the  inventions 
involved  in  the  construction  of  such  gun,  gun  carriage,  ammunition,  or  im- 
plements, or  that  the  construction  or  test  is  made  at  the  request  of  a  person 
either  having  such  lawful  right  or  authorized  to  convey  the  same  to  the 
•Government" 
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This  Titie,  inserted  here  as  additional  to  the  original  titles  of  the  Revised 
Statutes,  includes  Act  Aug.  29,  1916,  c  418,  |  2,  creating  a  Council  of  Na- 
tional Defense,  provisions  of  Act  June  3,  1916,  c.  134,  relating  to  the  creation 
of  a  Board  on  Mobilization  of  Industries  Essential  for  Military  Preparedness, 
and  the  purchase  or  procurement  of  military  supplies,  etc.,  and  provisions 
of  Act  March  3,  1915,  c.  83,  creating  an  Advisory  Committee  for  Aeronautics. 
These  provisions  are  all  of  a  general  nature,  enacted  for  the  purpose  of 
assisting  to  a  state  of  preparedness  for  the  National  Defense,  and  are 
placed  under  this  Title  as  a  matter  of  convenience  in  the  arrangement  of  the 
laws  relating  to  the  Army,  the  Navy,  and  the  National  Guard. 

The  Secretary  of  War  was  authorized  to  appoint  a  board  of  five  citizens, 
two  civilians  and  three  Army  officers,  to  investigate  and  report  to  him  the 
feasibility,  desirability,  and  practicability  of  the  government  manufacturing 
arms,  munitions  and  equipment,  said  report  to  show  the  comparative  prices 
of  the  arms,  munitions  manu^ctured  in  government  plants  and  those  man- 
ufactured in  private  plants,  the  amount  of  money  necessary  to  build  and 
operate  government  plants  for  the  manufacture  of  arms,  etc.,  what  the 
government  plants  are  doing  in  the  way  of  manufacturing  arms,  etc.,  and 
what  saving  has  accrued  to  the  government  by  reason  of  its  having  manu- 
factured a  large  part  of  its  own  arms,  etc.,  for  the  last  four  years,  said 
report  to  be  transmitted  by  the  Secretary  of  War  to  Congress  on  o^  before 
January  1,  1917,  by  Act  June  3,  1916,  c.  134,  {  121,  39  Stat 


Sec  860. 

3115a.  Council    of    National    Defense;  actual  or  imminent  war  from 

composition.  individuals,    etc.;     compulsory 

3115b.  Advisory  commission  to  Coun-  compliance    with    orders    for 

dl  of  National  Defense;  com*  supplies;    seizure  and  opera- 

pensation;    proceedings.  tion  of  plants  by  government; 

3115c.  Duties  of   Council  of  National  penalty. 

Defense.  8115h.  Lists  and  information  of  plants 

3115d.  Rules   and  regulations;    subor-  capable      of       manufacturing 

dinate  bodies  and  committees.  arms  or  ammunition. 

3115e.  Reports  by  subordinate  bodies  3115L  Advisory  Committee  for  Aero- 
and  advisory  commission  to  nautics;  appointment  of  mem- 
Council;  reports  to  President  bers;  to  serve  without  com- 
and  Congress.  pensation;      duties;      regula- 

3115f.  Board  on  Mobilization  of  Indus-  tions. 

tries    Essential    for    Military  3115J.  Appropriation  for  expenses;  re- 
Preparedness,  ports  of  expenditures. 

3115g.  Purchase    or    procurement    of 
military    supplies  in   time    of 

§  3115a.  (Act  Aug.  29,  1916,  c.  418,  §  2.)     Council  of  National  De- 
fense; composition. 

A  Council  of  National  Defense  is  hereby  established,  for  the 
coordination  of  industries  and  resources  for  the  national  security 
and  welfare,  to  consist  of  the  Secretary  of  War,  the  Secretary  of 
the  Navy,  the  Secretary  of  the  Interior,  the  Secretary  of  Agri- 
culture, the  Secretary  of  Commerce,  and  the  Secretary  of  Labor. 
(39  Stat.) 

This  section,  and  the  four  sections  next  following,  were  section  2  of  the 
army  appropriation  act  for  the  fiscal  year  1916,  cited  above. 

§  3115b.  (Act  Aug.  29,  1916,  c.  418,  §  2.)     Advisory  commission  to 
Council  of  National  Defense ;  compensation;  proceedings. 

The  Council  of  National  Defense  shall  nominate  to  the  President, 
and  the  President  shall  appoint,  an  advisory  commission,  consist- 
ing of  not  more  than  seven  persons,  each  of  whom  shall  have  spe- 
cial knowledge  of  some  industry,  public  utility,  or  the  development 
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of  some  natural  resource,  or  be  otherwise  specially  qualified,  in  the 
opinion  of  the  council,  for  the  performance  of  the  duties  hereinafter 
provided.  The  members  of  the  advisory  commission  shall  serve 
without  compensation,  but  shall  be  allowed  actual  expenses  of 
travel  and  subsistence  when  attending  meetings  of  the  commission 
or  engaged  in  investigations  pertaining  to  its  activities.  The  ad- 
visory commission  shall  hold  such  meetings  as  shall  be  called  by 
the  council  or  be  provided  by  the  rules  and  regulations  adopted  by 
the  council  for  the  conduct  of  its  work.  (39  Stat.) 
See  note  to  |  3115a,  ante. 

§  3115c.  (Act  Aug.  29,  1916,  c.  418,  §  2.)     Duties  of  Council  of  Na- 
tional  Defense. 

^  It  shall  be  the  duty  of  the  Council  of  National  Defense  to  super- 
vise and  direct  investigations  and  make  recommendations  to  the 
President  and  the  heads  of  executive  departments  as  to  the  location 
of  railroads  with  reference  to  the  frontier  of  the  United  States  so 
as  to  render  possible  expeditious  concentration  of  troops  and  sup- 
plies to  points  of  defense;  the  coordination  of  military,  industrial, 
and  commercial  purposes  in  the  locatioa  of  extensive  highways  and 
branch  lines  of  railroad ;  the  utilization  of  waterways ;  the  mobiliza- 
tion of  military  and  naval  resources  for  defense ;  the  increase  of  do- 
mestic production  of  articles  and  materials  essential  to  the  support 
of  armies  and  of  the  people  during  the  interruption  of  foreign  com- 
merce; the  development  of  seagoing  transportation;  data  as  to 
amounts,  location,  method  and  means  of  production,  and  availa- 
bility of  military  supplies ;  the  giving  of  information  to  producers 
and  manufacturers  as  to  the  class  of  supplies  needed  by  the  military 
and  other  services  of  the  Government,  the  requirements  relating 
thereto,  and  the  creation  of  relations  which  will  render  possible  in 
time  of  need  the  immediate  concentration  and  utilization  of  the  re- 
sources of  the  Nation.  (39  Stat.) 
See  note  to  §  3115a,  ante. 

§  3115d.  (Act  Aug.  29,  1916,  c.  418,  §  2.)     Rules  and  regulations; 

subordinate  bodies  and  committees. 
The  Council  of  National  Defense  shall  adopt  rules  and  regula- 
tions for  the  conduct  of  its  work,  which  rules  and  regulations  shall 
be  subject  to  the  approval  of  the  President,  and  shall  provide  for 
the  work  of  the  advisory  commission  to  the  end  that  the  special 
knowledge  of  such  commission  may  be  developed  by  suitable  inves- 
tigation, research,  and  inquiry  and  made  available  in  conference 
and  report  for  the  use  of  the  council ;  and  the  council  may  organize 
subordinate  bodies  for  its  assistance  in  special  investigations,  ei- 
ther by  the  employment  of  experts  or  by  the  creation  of  committees 
of  specially  qualified  persons  to  serve  without  compensation,  but  to 
direct  the  investigations  of  experts  so  employed.    (39  Stat.) 

See  note  to  |  8115a,  ante. 

§  3115e.  (Act  Aug.  29,  1916,  c.  418,  §  2.)     Reports  by  subordinate 
bodies  and  advisory  conunission  to  Council;  reports  to  Presi- 
dent and  Congress. 
The  sum  of  $200,000,  or  so  much  thereof  as  may  be  necessary,  is 
hereby  appropriated,  out  of  any  money  in  the  Treasury  not  other- 
wise appropriated,  to  be  immediately  available  for  experimental 
work  and  investigations  undertaken  by  the  council,  by  the  advisory 
commission,  or  subordinate  bodies,  for  the  employment  of  a  direc- 
tor, expert  and  clerical  expenses  and  supplies,  and  for  the  necessary 
expenses  of  members  of  the  advisory  commission  or  subordinate 
bodies  going  to  and  attending  meetings  of  the  commission  or  sub- 
ordinate bodies.     Reports  shall  be  submitted  by  all  subordinate 
bodies  and  by  the  advisory  commission  to  the  council,  and  from 
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time  to  time  the  council  shall  report  to  the  President  or  to  the 
heads  of  executive  departments  upon  special  inquiries  or  subjects 
appropriate  thereto,  and  an  annual  report  to  the  Congress  shall  be 
submitted  through  the  President,  including  as  full  a  statement  of 
the  activities  of  the  council  and  the  agencies  subordinate  to  it  as  is 
consistent  with  the  public  interest,  including  an  itemized  account 
of  the  expenditures  made  by  the  council  or  authorized  by  it,  in  as 
full  detail  as  the  public  interest  will  permit:  Provided,  however. 
That  when  deemed  proper  the  President  may  authorize,  in  amounts 
stipulated  by  him,  unvouchered  expenditures  and  report  the  gross 
sums  so  authorized  not  itemized.  (39  Stat.) 
See  note  to  {  8115a,  ante. 

§  3115f.  (Act  June  3,  1916,  c.  134,  §  120.)     Board  on  Mobilization 
of  Industries  Essential  for  Military  Preparedness. 

The  President  is  hereby  authorized,  in  his  discretion,  to  apppint  a 
Board  on  Mobilization  of  Industries  Essential  for  Military  Pre- 
paredness, nonpartisan  in  character,  and  to  take  all  necessary  steps 
to  provide  for  such  clerical  assistance  as  he  may  deem  necessary  to 
organize  and  coordinate  the  work  hereinbefore  described.  (39 
Stat.) 

This  section,  and  the  two  sections  next  following,  were  section  120  of  "An 
act  for  making  further  and  more  effectual  provision  for  the  national  defense, 
and  for  other  purposes,"  cited  above. 

§  3115g.  (Act  June  3,  1916,  c.  134,  §  120.)     Purchase  or  procure- 
ment of  nulitary  supplies  in  time  of  actual  or  imminent  war 
from  individuals,  etc. ;  compulsory  compliance  with  orders  for 
supplies;  seizure  and  operation  of  plants  by  government;  pen- 
alty. 
The  President,  in  time  of  war  or  when  war  is  imminent,  is  em- 
powered, through  the  head  of  any  department  of  the  Government, 
in  addition  to  the  present  authorized  methods  of  purchase  or  pro- 
curement, to  place  an  order  with  any  individual,  firm,  association, 
company,  corporation,  or  organized  manufacturing  industry  for 
such  product  or  material  as  may  be  required,  and  which  is  of  the 
nature  and  kind  usually  produced  or  capable  of  being-  produced  by 
such  individual,  firm,  company,  association,  corporation,  or  organ- 
ized manufacturing  industry. 

Compliance  with  all  such  orders  for  products  or  material  shall  be 
obligatory  on  any  individual,  firm,  association,  company,  corpora- 
tion, or  organized  manufacturing  industry  or  the  responsible  head 
or  heads  thereof  and  shall  take  precedence  over  all  other  orders  and 
contracts  theretofore  placed  with  such  individual,  firm,  company, 
association,  corporation,  or  organized  manufacturing  industry,  and 
any  individual,  firm,  association,  company,  corporation,  or  organized 
manufacturing  industry  or  the  responsible  head  or  heads  thereof 
owning  or  operating  any  plant  equipped  for  the  manufacture  of 
arms  or  ammunition,  or  parts  of  ammunition,  or  any  necessary  sup- 
plies or  equipment  for  the  Army,  and  any  individual,  firm,  associa- 
tion, company,  corporation,  or  organized  manufacturing  industry  or 
the  responsible  head  or  heads  thereof  owning  or  operating  any  man- 
ufacturing plant,  which,  in  the  opinion  of  the  Secretary  of  War  shall 
be  capable  of  being  readily  transformed  into  a  plant  for  the  manu- 
facture of  arms  or  ammunition,  or  parts  thereof,  or  other  necessary 
supplies  or  equipment,  who  shall  refuse  to  give  to  the  United  States 
such  preference  in  the  matter  of  the  execution  of  orders,  or  who 
shall  refuse  to  manufacture  the  kind,  quantity,  or  quality  of  arms  or 
ammunition,  or  the  parts  thereof,  or  any  necessary  supplies  or 
equipment,  as  ordered  by  the  Secretary  of  War,  or  who  shall  refuse 
to  furnish  such  arms,  ammunitions,  or  parts  of  ammunition,  or  other 
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supplies  or  equipment,  at  a  reasonable  price  as  determined  by  the 
Secretary  of  War,  then,  and  in  either  such  case,  the  President, 
through  the  head  of  any  department  of  the  Government,  in  addition 
to  the  present  authorized  methods  of  purchase  or  procurement 
herein  provided  for,  is  hereby  authorized  to  take  immediate  pos- 
session of  any  such  plant  or  plants,  and  through  the  Ordnance  De- 
partment of  the  United  States  Army,  to  manufacture  therein  in  time 
of  war,  or  when  war  shall  be  imminent,  such  product  or  material  as 
may  be  required,  and  any  individual,  firm,  company,  association,  or 
corporation,  or  organized  manufacturing  industry,  or  the  responsi- 
ble head  or  heads  thereof,  failing  to  comply  with  the  provisions  of 
this  section  shall  be  deemed  guilty  of  a  felony,  and  upon  conviction 
shall  be  punished  by  imprisonment  for  not  more  than  three  years 
and  by  a  fine  not  exceeding  $50,000. 

The  compensation  to  be  paid  to  any  individual,  firm,  company, 
association,  corporation,  or  organized  manufacturing  industry  for 
its  products  or  material,  or  as  rental  for  use  of  any  manufacturing 
plant  while  used  by  the  United  States,  shall  be  fair  and  just.  (39 
Stat.) 

See  note  to  {  3115f,  ante. 

§  3115h.  (Act  June  3,  1916,  c.  134,  §  120.)  Lists  and  information 
of  plants  capable  of  manufacturing  arms  or  ammunition. 
The  Secretary  of  War  shall  also  make,  or  cause  to  be  made,  a 
complete  list  of  all  privately  owned  plants  in  the  United  States 
equipped  to  manufacture  arms  or  ammunition,  or  the  component 
parts  thereof.  He  shall  obtain  full  and  complete  information  re- 
garding the  kind  of  arms  or  ammunition,  or  the  component  parts 
thereof,  manufactured  or  that  can  be  manufactured  by  each  such 
plant,  the  equipment  in  each  plant,  and  the  maximum  capacity 
thereof.  He  shall  also  prepare,  or  cause  to  be  prepared,  a  list  of 
privately  owned  manufacturing  plants  in  the  United  States  capable 
of  being  readily  transformed  into  ammunition  factories,  where  the 
capacity  of  the  plant  is  sufficient  to  warrant  transforming  such  plant 
or  plants  into  ammunition  factories  in  time  of  war  or  when  war  shall 
be  imminent ;  and  as  to  all  such  plants  the  Secretary  of  War  shall 
obtain  full  and  complete  information  as  to  the  equipment  of  each 
such  plant,  and  he  shall  prepare  comprehensive  plans  for  transform- 
ing each  such  plant  into  an  ammunition  factory,  or  a  factory  in 
which  to  manufacture  such  parts  of  ammunition  as  in  the  opinion  of 
the  Secretary  of  War  such  plant  is  best  adapted.  (39  Stat.) 
See  note  to  |  3115f,  ante. 

§  3115i.  (Act  March  3,  1915,  c,  83.)  Advisory  Committee  for  aero- 
nautics ;  appointment  of  members ;  to  serve  without  compensa- 
tion; duties;  regulations. 
An  Advisory  Committee  for  Aeronautics  is  hereby  established, 
and  the  President  is  authorized  to  appoint  not  to  exceed  twelve 
members,  to  consist  of  two  members  from  the  War  Department, 
from  the  office  in  charge  of  military  aeronautics ;  two  members  from 
the  Navy  Department,  from  the  office  in  charge  of  naval  aero- 
nautics; a  representative  each  of  the  Smithsonian  Institution,  of 
the  United  States  Weather  Bureau,  and  of  the  United  States 
Bureau  of  Standards;  together  with  not  more  than  five  additional 
persons  who  shall  be  acquainted  with  the  needs  of  aeronautical 
science,  either  civil  or  military,  or  skilled  in  aeronautical  engineer- 
ing or  its  allied  sciences :  Provided,  That  the  membeVs  of  the  Ad- 
visory Committee  for  Aeronautics,  as  such,  shall  serve  without 
compensation:  Provided  further,  That  it  shall  be  the  duty  of  the 
Advisory  Committee  for  Aeronautics  to  supervise  and  direct  the 
scientific  study  of  the  problems  of  flight,  with  a  view  to  their  prac- 
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tical  solution,  and  to  determine  the  problems  which  should  be 
experimentally  attacked,  and  to  discuss  their  solution  and  their 
application  to  practical  questions.  In  the  event  of  a  laboratory  or 
laboratories,  either  in  whole  or  in  part,  being  placed  under  the 
direction  of  the  committee,  the  committee  may  direct  and  conduct 
research  and  experiment  in  aeronautics  in  such  laboratory  or 
laboratories :  And  provided  further.  That  rules  and  regulations  for 
the  conduct  of  the  work  of  the  committee  shall  be  formulated  by 
the  committee  and  approved  by  the  President.    (38  Stat.  930.) 

This  section,  and  the  section  next  following,  were  provisions  of  the 
naval  service  appropriation  act  for  the  fiscal  year  1916,  cited  above. 

§  3115J.  (Act  March  3,  1915,  c.  83.)     Appropriation  for  expenses; 
reports  of  expenditures. 

The  sum  of  $5,000  a  year,  or  so  much  thereof  as  may  be  neces- 
sary, for  five  years  is  hereby  appropriated,  out  of  any  money  in 
the  Treasury  not  otherwise  appropriated,  to  be  immediately  avail- 
able, for  experimental  work  and  investigations  undertaken  by  the 
committee,  clerical  expenses  and  supplies,  and  necessary  expenses 
of  members  of  the  committee  in  going  to,  returning  from,  and  while 
attending,  meetings  of  the  committee:  Provided,  That  an  annual 
report  to  the  Congress  shall  be  submitted  through  the  President, 
including  an  itemized  statement  of  expenditures.  (38  Stat.  930.) 
See  note  to  §  31151,  ante. 

Appropriations  for  the  expenses  of  the  Advisory  Gommittee  on  Aeronautics, 
for  technical  assistants,  for  clerks,  draftsmen,  etc.,  and  for  supplies,  etc, 
were  made  by  the  naval  service  appropriation  act  for  the  fiscal  year  1917, 
Act  Aug.  29,  1916,  c.  417,  89  Stat 
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DIPLOMATIC  AND  CONSULAR  OFFICERS 


Cbap.  S«^ 

1.     Diplomatic   officers.... 8116 

2i    Consular   officers 8137 

3.    Provisions  common  to  diplomatic  and  consular  officers 3198 


CHAPTER  ONE 
Diplomatic  Officers 


Sec. 
3116. 


Definition  of  official  designations 
employed  in  this  Title. 

8117.  Salaries. 

8118.  Charge  d'affaires  and  consal-gen- 

eral  at  Teheran. 

8119.  Agent     and     consul-general     at 

Cairo. 
3120.  Title  of  agent  and  consul-general 
at  Cairo. 

8121.  New  ambassadorship  to  be  creat- 

ed only  by  Congress. 

8122.  Ambassador  to  Spain;   salary. 
3122a.  Ambassador  to  Argentina;    sal- 
ary. 

3122b.  Ambassador  to  Chile;   salary. 

8123.  Envoy  extraordinary  and  minis- 

ter   plenipotentiary    to    Para- 
guay;   salary. 

3124.  Envoy  extraordinary  and  minis- 

ter plenipotentiary  to  Uruguay; 
salary. 

3125.  Secretary  of  legation  to  Turkey. 

3126.  Interpreter  of  legation  to  Turkey. 

3127.  Interpreter  of  legation  to  Japan. 

3128.  Minister  to  Guatemala,  Costa  Ri- 

ca,   Honduras,     Salvador,    and 
Nicaragua. 

8129.  Representatives   to   Ilayti,   Libe- 

ria, etc. 

8130.  Condition     of     compensation     of 

charge  d'affaires  or  secretary. 
3130a.  Secretaries  in  Diplomatic  Serv- 
ice, consuls  general,  and  con- 
suls;   appointment   and   com- 


8131. 


Sec. 

missions;   assignment  to  duty 
and  transfers;    promotion. 
8130aa.  Secretaries  in  Diplomatic  Serv- 
ice;    assignment    to    act   as 
counselor  of  embassy  or  le- 
gation. 
8130b.  Secretaries  in  Diplomatic  Sery- 
ice,  consuls  general,  and  con- 
suls;   classification;    salaries. 
8130c  Reports  by  Secretary  of  State 
as    to    officers    specially    effi- 
cient, and  persons  fit  for  ap- 
pointment. 
8]30d.  Diplomatic  officers  not  to  trans- 
act business. 
Compensation  of  secretary  of  em- 
bassy   or    legation    acting    as 
charge  d'affaires,   and   of   vice 
consul  in  charge   of  consulate 
general  or  consulate. 
8131a.  Expenses    of   secretary,   consul 
general,  or  consul  detailed  for 
special  duty  outside  of  city  of 
Washington. 
Compensation    of   persons    filling 
two  offices. 
8133.  Clerks  at  embassies  and  legations 
to  be  citizens  of  United  States. 
Fees  at  legations  to  be  accounted 

for. 
Annual   allowance  to  secretaries 
and    messenger   of   legation   at 
Paris  from  fees  collected. 
Uniforms  and  official  costumes. 


8132. 


3134. 
3135. 


3186. 


§  3116.  (R.  S.  §  1674,  as  amended,  Act  Feb.  5,  1915,  c.  23,  §  6,  and 
Act  July  1,  1916,  c.  208.)  De&iition  of  official  designations  em- 
ployed in  this  Title. 

The  official  designations  employed  throughout  this  title  shall  be 
deemed  to  have  the  following  meanings,  respectively : 

First.  "Consul  general"  and  "consul"  shall  be  deemed  to  denote 
full,  principal,  and  permanent  consular  officers  as  distinguished  from 
subordinates  and  substitutes. 

Second.  "Consular  agent"  shall  be  deemed  to  denote  consular 
officers  subordinate  to  such  principals  exercising  the  powers  vested 
in  them  and  performing  the  duties  prescribed  for  them  by  regulation 
of  the  President  at  posts  or  places  different  from  those  at  which  such 
principals  are  located,  respectively. 

Third.  "Vice  consuls"  shall  be  deemed  to  denote  consular  officers 
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subordinate  to  such  principals  exercising  and  performing  the  duties 
within  the  limits  of  their  consulates  at  the  same  or  at  different 
points  and  places  from  those  at  which  the  principals  are  located, 
except  that  when  vice  consuls  take  charge  of  consulates  general  or 
consulates  when  the  principal  officers  shall  be  temporarily  absent 
or  relieved  from  duty  they  shall  be  deemed  to  denote  consular  offi- 
cers who  shall  be  substituted,  temporarily,  to  fill  the  places  of  said 
consuls  general  or  consuls. 

Fourth.  ''Consular  officer"  shall  be  deemed  to  include  consuls 
general,  consuls,  vice  consuls,  interpreters  in  consular  offices,  stu- 
dent interpreters,  and  consular  agents,  and  none  others. 

Fifth.  "Diplomatic  officer"  shall  be  deemed  to  include  ambassa- 
dors, envoys  extraordinary,  ministers  plenipotentiary,  ministers  res- 
ident, commissioners,  charges  d'affaires,  counselors,  agents,  secre- 
taries of  embassy  and  legation,  and  secretaries  in  the  Diplomatic 
Service,  and  none  others. 

Act  Aug.  18,  1856,  c.  127,  {  31,  11  Stat.  64.    Act  June  20,  1864,  c.  136,  § 
1,  13  Stat.  138.    Act  July  25,  1866,  c.  233,  14  Stat.  225.    Act  Feb.  5,  1915,  c. 
23,  §  6,  38  Stat.  806.    Act  July  1,  1916,  c.  208,  39  Stat 
This  section,  as  enacted  in  the  Revised  Statutes,  read  as  follows : 
*'The  o£Scial  designations  employed  throughout  this  Title  shall  be  deemed  to 
have  the  following  meanings,  respectively: 

First.  "Consul-general,"  "consul,"  and  "commercial  agent/*  shall  be  deemed 
to  denote  full,  principal,  and  permanent  consular  officers,  as  distinguished 
from  subordinates  and  substitutes. 

Second.  "Deputy  consul"  and  "consular  agent'*  t^hall  be  deemed  to  denote 
consular  officers  subordinate  to  such  principals,  exercising  the  powers  and  per- 
forming the  duties  within  the  limits  of  their  consulates  or  commercial  agencies 
respectively,  the  former  at  the  same  ports  or  places,  and  the  latter  at  ports  or 
places  different  from  those  at  which  such  principals  are  located  respectively. 
Third.  "Vice-consuls'*  and  "vice-commercial  agents**  shall  be  deemed  to  de- 
note consular  officers,  who  shall  be  substituted,  temporarily,  to  fill  the  places  of 
consuls-general,  consuls,  or  commercial  agents,  when  they  shall  be  temporarily 
absent  or  relieved  from  duty. 

Fourth.  "Consular  officer**  shall  be  deemed  to  include  consuls-general,  con- 
suls, commercial  agents,  deputy  consuls,  vice-consuls,  vice-commercial  agents, 
and  consular  agents,  and  none  others. 

B*ifth.  "Diplomatic  officer**  shall  be  deemed  to  include  ambassadors,  envoys 
extraordinary,  ministers  plenipotentiary,  ministers  resident,  commissioners, 
charges  d*affaires,  agents,  and  secretaries  of  legation,  and  none  others.** 

It  was  amended  by  Act  Feb.  1915,  c.  23,  §  6,  to  read  as  set  forth  above,  with 
the  exception  of  the  word  "counselors**  in  the  last  sentence,  which  was  added 
to  the  section  by  the  amendment  by  Act  July  1,  1916,  c.  208,  cited  above. 

The  grades  of  commercial  agent,  vice-commercial  agent,  and  deputy  consul, 

were  abolished  by  Act  April  5,  1906,  c.  13GG,  §  3,  post,  §  3140,  and  the  grade 

of  deputy  consul  was  abolished  by  Act  Feb.  5,  1915,  c.  23,  §  6,  post,  §  3140a. 

The  words   "minister**  and   "consul,**   as   ijsed   in   Title  XLVII,   "Foreign 

Relations,*'  were  defined  by  R.  S.  |  4130,  post,  §  7676. 

Notes  of  Decisions 

Consuls^— The   offices   of  consul  are  diplomatic  consular  officer,  and  author- 
not  always  established  or  regulated  b^  ized  to  authenticate  such  papers.    In  re 
statutory  law.    Mahony  v.  U.  S.  (1867)  Herres  (C.  C.  1887)  33  Fed.  165. 
3  Ct.  CI.  152.  A  vice  consul  is  not  a  deputy,  but  an 

Consuls,  as  international  commercial  acting,   consuL     Id. 

agents,  originated  in  the  colonial  munic-  ^^^     .^^  ^^^  *.      a            , 

ipaUties  of  the  Latin  Christians  in  the  Consular  agents-A  consular  agent  is 

Levant,  which  municipalities  were  self-  ^^^    representative    of   the    consul,    to 

governing  through  their  "consuh^,**  the  ^^^^^^  *'V^%"«"«^^,"^'^^^^-  .^^     ""'  ^^"^ 

ancient  title  of  municipal  magistrates  P^^^  (C.  C.  1881)  9  Fed.  159. 

in  Italy.    (1855)  7  Op.  Atty.  Gen.  342.  cited    without    definite    application, 

Vice  consuls.— Depositions  for  extra-  In  re  Baiz  (1890)  10  Sup.  Ct.  854,  858, 

dition  having  been  authenticated  by  the  135  U.  S.  408,  34  Ia  Ed.  222;   U.  S.  v. 

vice  consul  of  the  United  States,  held,  Eaton  (1898)  18  Sup.  Ct.  374,  376,  169 

that  the  vice  consul  was  the  principal  U.  S.  331,  42  L.  Ed.  767. 

§  3117.  (R.  S.  §  1675.)     Salaries. 

Ambassadors  and  envoys  extraordinary  and  ministers  plenipoten- 
tiary shall  be  entitled  to  compensation  at'the  rates  following,  per  an- 
num, namely : 
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Those  to  France,  Germany,  Great  Britain,  and  Russia,  each,  sev- 
enteen thousand  five  hundred  dollars. 

Those  to  Austria,  Brazil,  China,  Italy,  Japan,  Mexico,  and  Spain, 
each,  twelve  thousand  dollars. 

Those  to  all  other  countries,  unless  where  a  different  compensa- 
tion is  prescribed  by  law,  each,  ten  thousand  dollars. 

And,  unless  when  otherwise  provided  by  law,  ministers  resident 
and  commissioners  shall  be  entitled  to  compensation  at  the  rate  of 
seventy-five  per  centum,  charges  d'affaires  at  rate  of  fifty  per  centum, 
and  secretaries  of  legation  at  the  rate  fifteen  per  centum,  of  the 
amounts  allowed  to  ambassadors,  envoys  extraordinary,  and  minis- 
ters plenipotentiary  to  the  said  countries  respectively;  except  that 
the  secretary  of  legation  to  Japan  shall  be  entitled  to  compensation 
at  the  rate  of  twenty-five  hundred  dollars  per  annum. 

The  second  secretaries  of  the  legations  to  France,  Germany,  and 
Great  Britain  shall  be  entitled  to  compensation  at  the  rate  of  two 
thousand  dollars  each  per  annum. 

Act  Aug.  18,  1856,  c  127,  |  1,  11  Stat.  52.  Act  June  16,  1860,  c.  135,  | 
1.  12  Stat  40.  Act  Feb.  22,  1873,  c  184,  |  1,  17  Stat  471,  472.  Act  March 
3,  1875,  c.  153,  18  Stat  48a 

This  section,  as  enacted  in  the  Reyised  Statutes,  was  as  follows: 

"Ambassadors,  envoys  extraordinary,  and  ministem  plenipotentiary,  ministers 
resident,  agents,  and  secretaries,  and  second  secretaries  of  legation,  shall  be 
entitled  to  salaries  as  hereinafter  provided. 

"Envoys  extraordinary  and  ministers  plenipotentiary  to  France,  Germany, 
Great  Britain,  and  Russia,  seventeen  thousand  five  hundred  dollars  each;  to 
Austria,  Brazil,  China,  Italy,  Japan,  Mexico,  and  Spain,  twelve  thousand  dol- 
lars each;  to  Chili  and  Pern,  ten  thousand  dollars  each. 

"Minister-resident  accredited  to  Guatemala,  Costa  Rica,  Honduras,  Salvador, 
and  Nicaragua,  ten  thousand  dollars. 

"Minister-resident  at  Uruguay,  ten  thousand  dollars. 

"Ministers-resident  at  Portugal,  Switzerland,  Greece,  Belgium,  Netherlands, 
Denmark,  Sweden  and  Norway,  Turkey,  Ecuador,  Colombia,  Bolivia,  Venewi- 
ela,  Hawaiian  Islands,  and  the  Argentine  Republic,  seven  tiiousand  five  hun- 
dred dollars  each. 

"Minister-resident  and  consul-general  at  Hayti,  seven  thousand  five  hundred 
dollars. 

"Minister-resident  and  consul-general  at  Liberia,  four  thousand  dollars. 

"Agent  and  conflul-general  at  Alexandria,  three  thousand  five  hundred  dollars. 

"Secretaries  of  legation  to  London,  Paris,  Berlin,  and  Saint  Petersburg, 
two  thousand  six  hundred  and  twenty-five  dollars  each. 

"Secretary  of  legation  to  Japan,  two  thousand  five  hundred  dollars. 

"Secretaries  of  legations  to  Austria,  Brazil,  Italy,  Mexico,  and  Spain,  one 
thousand  eight  hundred  dollars  each. 

"Second  secretaries  of  legations  to  France,  Great  Britain,  and  Germany, 
two  thousand  dollars  each."* 

It  was  amended  to  read  as  set  forth  here  by  Act  March  8,  1875,  c  153,  cited 
above. 

Act  Aug.  5,  1882,  c.  399,  22  Stat.  301,  purported  to  amend  this  section 
by  insprting  an  additional  clause  after  the  words,  "Liberia,  four  thousand 
dollars,"  which  words,  although  contained  in  the  original  section,  were  not 
in  the  section  as  amended  by  Act  March  3,  1875,  c.  153,  and  set  forth  here. 
The  amendatory  act  is  set  forth  post,  fi  3118. 

Subsequent  diplomatic  and  consular  appropriation  acts  provide  salaries  for 
the  various  diplomatic  officers,  differing,  in  some  instances,  from  those  fixed 
by  this  section.  The  appropriation  act  for  the  fiscal  year  1879,  Act  June  4, 
1878,  c.  155,  20  Stat  98,  enacted  that  the  salaries  provided  therein  for  tiie 
officers  named  should  be  in  full  for  their  annual  salaries  from  and  after  the 
first  day  of  July,  1878,  and  that  all  laws  and  parts  of  laws  in  conflict  with 
its  provisions  were  repealed.  The  same  proviso  was  repeated  in  the  similar 
act  of  Jan.  27,  1879,  c.  28,  20  Stat  267,  as  to  the  annual  salaries  after  July 
1,  1879;  but  it  does  not  appear  again  in  any  subsequent  appropriation  act 
Act  July  1,  1886,  c.  600,  24  Stat  108,  however,  provided  that  the  amounts  ap- 
propriated should  be  "in  full  compensation  for  the  diplomatic  and  consular 
service  of  the  fiscal  year" ;  and  this  proviso  was  repeated  in  subsequent  similar 
acts.  The  provisions  of  the  various  diplomatic  and  consular  appropriation  acts, 
being  only  for  the  next  ensuing  year,  cannot  be  deemed  permanent  in  Aeir 
nature.  Where,  however,  they  make  changes  in  the  salaries  of  officers,  they 
have  been  held  to  supersede  the  provisions  of  the  previous  act  with  which  they 
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are  in  conflict  See  109  U.  S.  143.  See,  also,  10  WaU.  62,  118  U.  S.  889, 
123  U.  S.  182,  133  U.  S.  180,  273.  The  provisions  of  the  diplomatic  and  con- 
sular appropriation  act  as  to  salaries  of  ambassadors  and  ministers  for  the 
fiscal  year  1917,  Act  July  1, 1916,  c  208,  39  Stat.,  are  as  follows: 

"Salaries  of  Ambassadors  and  Ministers. 

"Ambassadors  extraordinary  and  plenipotentiary  to  Austria-Hungary,  Argen* 
tina,  Brazil,  Chile,  France,  Germany,  Qreat  Britain,  Italy,  Japan,  Mexico, 
Russia,  Spain  and  Turkey,  at  $17,500  each,  $227,500; 

"Envoys  extraordinary  and  ministers  plenipotentiary  to  Belgium,  China, 
Cuba,  and  the  Netherlands  and  Luxemburg,  at  $12,000  each,  $48,000; 

"Envoys  extraordinary  and  ministers  plenipotentiary  to  Bolivia,  Colombia, 
Costa  Rica,  Denmark,  Dominican  Republic,  Ecuador,  Greece  and  Montenegro, 
Guatemala,  Haiti,  Honduras,  Morocco,  Nicaragua,  Norway,  Panama,  Para- 
guay, Uruguay,  Persia,  Peru,  Portugal,  Salvador,  Siam,  Sweden,  Switzerland, 
and  Venezuela,  at  $10,000  each,  $240,000; 

''Envoy  extraordinary  and  minister  plenipotentiary  to  Roumania,  Servia,  and 
Bulgaria,  $10,000 ; 

"Minister  resident  and  consul-general  to  Liberia,  $5,000; 

"Agent  and  consul-general  at  Cairo,  $6,500: 

"Provided,  That  no  salary  herein  appropriated  shall  be  paid  to  any  official 
receiving  any  other  salary  from  the  United  States  Government; 

"Charges  d'affaires  ad  interim,  $50,000; 

"Total,  $587,000." 

The  sums  thus  appropriated  were,  as  in  previous  acts,  "severally  appropri- 
ated, in  full  compensation  for  the  Diplomatic  and  Consular  Service  for  the 
fiscal  year,"  and  these  provisions  cannot  be  deemed  permanent. 

Appointments  of  secretaries  in  the  Diplomatic  Service  and  of  consuls  general 
and  consuls  are  required  to  be  by  commission  to  the  offices  of  secretary  of  em- 
bassy or  legation,  consul  general,  or  consul,  and  not  by  commission  to  any 
particular  post,  and  such  officers  are  to  be  assigned  to  posts  and  transferred 
from  one  post  to  another  by  order  of  the  President  as  the  interests  of  the 
service  may  require,  by  Act  Feb.  5,  1915,  c.  23,  §  1,  post,  §  3130a.  Said  sec- 
tion contains  a  proviso  to  the  effect  that  such  officers  may,  if  necessary,  be  as- 
signed for  duty  in  the  State  Department  without  loss  of  grade,  class,  or  salary, 
and  a  further  proviso  that  no  secretary,  consul  general,  or  consul,  shall  be  pro- 
moted to  a  higher  class  except  upon  the  nomination  of  the  President,  with  the 
advice  and  consent  of  the  Senate.  Section  2  of  said  Act  Feb.  5,  1915,  c.  23, 
post,  I  3130b,  provides  for  the  grading  and  classification  of  secretaries,  consuls 
general  and  consuls,  with  the  salaries  of  each  class  affixed  thereto. 

In  accordance  with  these  provisions  the  diplomatic  and  consular  appropria- 
tion act  for  the  fiscal  year  1917,  Act  July  1,  1916,  c.  208,  39  Stot,  made  an 
appropriation  of  a  lump  sum  ($186,000)  for  secretaries  in  the  Diplomatic  Serv- 
ice, with  the  additional  appropriation  for  secretaries  of  embassies  to  Japan, 
etc,  as  set  forth  in  note  to  §  3130b,  post 

A  provision  for  the  employment  of  clerks  at  embassies  and  legations,  more 
permanent  in  its  nature  so  far  as  it  refers  to  such  clerks  "whenever  here- 
after appointed,'*  contained  in  the  diplomatic  and  consular  appropriation  act 
for  the  fiscal  year  1907,  Act  June  16,  1906,  c.  3337,  34  Stat  288,  and  repeated 
in  the  similar  acts  for  the  following  years,  cited  above,  is  set  forth  post,  i 
3133. 

The  compensation  provided  for  any  officer  mentioned  in  this  section,  etc.,  is 
not  to  be  paid  to  any  person  holding  such  offices  who  is  not  a  citizen  of  the 
United  Stotes,  by  R.  S.  §  1744,  post,  $  3203. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  receiving  more  than  one  salary, 
when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum,  with 
certain  enumerated  exceptions,  by  Act  May  10,  1916,  c  117,  §  6,  as  amended 
by  Act  Aug.  29,  1916,  c.  417,  post  I  3230a. 

Notes  of  Deoisions 

Amount    presorlbed^-The    salary    of  matic  officers  is  vested  in  the  legisla- 

envoy  extraordinary  and  minister  pleni-  tive    branch    alone;     it   may    withhold 

potentiary  to  Turkey  held  to  be  $7,600;  compensation  if  it  sees  fit     Byers  v. 

congress  having  appropriated  that  sum  U.  S.  (1887)  22  Ct  CL  59. 

in  1882,  and  annually  thereafter,  for  _               *    «      u    *     mu 

his  salary,  without  otherwise  creating  Powers   of    PresWent^e   appoint- 

the  office.    Wallace  v.  U.  S.  (1890)  10  °lfJl*  <>«  ^,P^^?«°  *>°  *^!  ^^  ^'  ^""^^^ 

S.  Ct  251,  133  U.  S.  180,  33  L.  Ed.  1^82,   as  "minister   resident  and  con- 

mj^                                        '  sul  general  to  Portugal,"  was  a  recog- 

nition  by  the  President  of  Act  July  1, 

.    Legislative     power.— The    power    to  1882  (22  Stat  126),  appropriating  $5,- 

provide  for  the  compensation  of  diplo-  000  per  annum  as  the  salary  of  the 
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office.  The  incumbent  held  no  other 
office  and  could  receive  no  other  sal- 
ary. Francis  v.  U.  S.  (1887)  22  Ct  CL 
403. 

Neither  the  President  nor  Secretary 
of  State  can  restrict  the  compensation 
of  a  diplomatic  officer  by  the  terms  of 
his  appointment  to  less  than  the  sal- 
ary of  the  office  'established  by  law. 
Foote  ▼.  U.  S.  (1888)  23  Ct  CI.  443. 

The  President  may  appoint  envoys  at 
the  places  where  the  present  minister 
is  a  minister  resident,  and  in  that  case 
the  new  envoy  will  be  entitled  to  the 
salary  prescribed  by  the  act  (1855)  7 
Op.  Atty.  Gen.  189. 

The  President  may  leave  unchanged 
a«^the  ministers  resident,  in  which  case 
they  will  each  be  entitled  severally  to 
the  salary  prescribed  by  the  pre-existing 
acts  of  Congress.    Id. 

Effect  of  statutes^— Statute  fixing  an- 
nual salary  not  abrogated  by  subse- 
quent acts  appropriating  less  for  serv- 
ices. U.  S.  V.  Langston  (1880)  6  Sup. 
Ct  1185,  118  U.  S.  389,  30  L.  Ed.  164. 

The  laws  prescribing  a  rate  of  salary 
for  ministers  resident  and  charges 
d'affaires,  which  existed  at  the  time  of 
the  passage  of  Act  March  1,  1855,  c 
133,  are  not  affected  by  that  act,  and 
continue  in  full  force.  (1855)  7  Op. 
Atty.  Gen.  189. 

Envoys  extraordinary  and  secretaries 
of  legation  in  office  will,  on  the  day 
fixed,  be  entitled  to  the  benefits  and 
subject  to  the  deductions  of  the  new 
provisions  of  that  act  regarding  com- 
pensation, including  salary,  whether 
increased    or    not,   and    prohibition   of 


outfit  or  infit,  without  reappointment 
by  the  President.     Id. 

Although  Appropriation  Act  March 
3,  1855,  c.  175,  in  appropriating  for 
the  diplomatic  service  of  the  next  en- 
suing fiscal  year,  provides  in  terms 
for  envoys  extraordinary  only,  still  that 
appropriation  is,  by  collation  with  ex- 
press provision  of  previous  laws,  sub- 
ject to  draft  for  the  compensation  of 
diplomatic  officers,  of  whatever  rank, 
lawfully  in  office  by  appointment  of  the 
President     (1855)  Id. 

Diplomatic  and  Consular  Act  March 
1,  1855,  c.  133.  simply  regulated  the 
compensation  of  ministers  and  consuls, 
and  did  not  require  that  they  should 
be  reappointed.  Under  that  act  con- 
suls were  entitled  to  a  salary  during 
the  time  they  remained  at  their  posts 
of  duty.     (1857)  9  Op.  Atty.  Gen.  89. 

The  change  of  name  from  "interpret- 
er to  legation  to  China"  to  "Chinese 
secretary"  in  the  appropriation  act  for 
the  diplomatic  and  consular  service, 
approved  April  4,  1900  (31  Stat  62), 
did  not  create  a  new  office,  but  is 
merely  a  new  name  for  the  same  office, 
and  an  appointment  to  this  position  by 
the  President  does  not  require  the  con- 
firmation of  the  Senate.  (1900)  23  Op. 
Atty.  Gen.  136. 

Salary  appropriatlons^-Statute  fixing 
annual  salary  not  abrogated  by  subse- 
quent acts  appropriating  less  for  serv- 
ices. U.  S.  ▼.  Langston  (18S6)  6  Sup. 
Ct  1185,  118  U.  S.  389,  30  L.  Ed.  164. 

Cited  without  definite  appiioation, 
Mahoney  v.  U.  S.  (1869)  10  WalL  62, 
67,  19  L.  Ed.  864. 

§  3118.  (Act  Aug.  5,  1882,  c.  399.)  Charg6  d'aflFaircs  and  consul- 
general  at  Teheran. 
That  section  sixteen  hundred  and  seventy-five  of  the  Revised 
Statutes  of  the  United  States  be,  and  the  same  is  hereby,  amended 
by  inserting  after  the  words  "Liberia,  four  thousand  dollars,"  the 
words  "tharge  d'affaires  and  consul-general  at  Teheran,  Persia,  five 
thousand  dollars,"  and  the  sum  necessary  therefor  is  hereby  ap- 
propriated out  of  any  money  in  the  Treasury  not  otherwise  ap- 
propriated.   (22  Stat.  301.) 

This  was  an  act  entitled  "An  act  to  establish  diplomatic  relations  with 
Persia." 

The  words  "Liberia,  four  thousand  dollars,"  were  omitted  from  R.  S.  \ 
1675  by  the  amendatory  Act  of  March  3,  1875,  c.  153,  ante,  §  3117. 

An  appropriation  for  an  envoy  extraordinary  and  minister  plenipotentiary  to 
Persia  at  a  salary  of  $10,000  was  made  by  recent  diplomatic  and  consular 
appropriation  acts.     The  appropriation  for  the  fiscal  year  1917  was  by  Act 
July  1,  1916.  c  208,  39  Stat 
See  note  to  R.  S.  |  1675.  ante,  |  8117. 

§  3119.  (R.  S.  §  1676,  as  amended,  Act  March  3,  1875,  c.  153.) 
Agent  and  consul-general  at  Cairo. 
The  agent  and  consul-general  at  Cairo  shall  be  entitled  to  compen- 
sation at  the  rate  of  three  thousand  five  hundred  dollars  per  annum. 
Act  Aug.  18,  1856,  c.  127,  §  1,  11  Stat  52.    Act  March  3,  1875,  c.  153,  18 
Stat.  483. 

This  section,  as  enacted  in  the  Revised  Statutes,  provided  that  a  commis- 
sioner appointed  to  any  of  the  countries  mentioned  in  R.  S.  I  1675,  ante,  I 
3117,  should  be  entitled  to  receive  seventy-five  per  cent,  of  the  salary  therein 
provided  for  the  envoy-extraordinary  and  minister  plenipotentiary  or  the  min>, 
ister-resident  to  such  country,  and  that  a  charge  d'affaires  so  appointed  should 
be  entitled  to  receive  fifty  per  cent,  of  such  salary.    It  was  amended  to  read 
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as  set  forth  here  by  Act  March  3,  1875,  c  153,  cited  above.  R.  S.  S  1675, 
ante»  fi  3117,  as  amended  by  the  same  act,  contained  a  provision  relating  to 
the  salary  of  commissioners  and  cbarg6  d'affaires,  which  would  have  superseded 
this  section,  had  it  not  been  obliterated  by  the  amendment. 

Previous  to  its  amendment  by  Act  March  3,  1875,  c.  153,  R.  S.  §  1675, 
ante,  §  3117,  provided  that  the  agent  and  consul-general  at  Alexandria  should 
receive  a  salary  of  $3,500.  The  official  designation  was  changed  to  "agent  and 
consul-general  at  Cairo"  by  Res.  Jan.  8,  1874,  No.  1,  set  forth  post,  §  3120. 

The  salary  of  the  agent  and  consul-general  at  Cairo  was  fixed  at  $6,500 
by  Act  July  1,  1916,  c.  208,  39  Stat. 

See,  also,  note  to  R.  S.  }  1675,-  ante,  §  3117. 

§  3120.  (Res.  Jan.  8,  1874,  No.  1.)     Title  of  agent  and  consul-gen- 
eral at  Cairo. 
The  name  and  title  of  the  agent  and  consul-general  of  the  United 

States  at  Alexandria  shall,  from  the  passage  of  this  joint  resolution, 

be  "agent  and  consul-general  of  the  United  States  at  Cairo."     (18 

Stat.  285.) 

See  notes  to  R.  S.  §§  1675,  1676.  ante,  $i  3117,  3119. 

§  3121.  (Act  March  2,  1909,  c.  235.)     New  ambassadorship  to  be 
created  only  by  Congress. 

Hereafter  no  new  ambassadorship  shall  be  created  unless  the 
same  shall  be  provided  for  by  Act  of  Congress.    (35  Stat.  672.) 

This  was  a  provision  of  the  diplomatic  and  consular  appropriation  act  for 
the  fiscal  year  1910,  cited  above.  Another  provision  of  this  act  repealed  a 
provision  authorizing  the  President  to  change  the  designation  of  diplomatic 
representatives  made  by  Act  March  1,  1893,  c.  182,  §  1,  27  Stat  497. 

§  3122.  (Act  Sept  4,  1913,  c.  10.)     Ambassador  to  Spain;  salary. 

The  president  is  hereby  authorized  to  appoint,  as  the  representa- 
tive of  the  United  States,  an  ambassador  to  Spain,  who  shall  receive 
as  his  compensation  the  sum  of  $17,500  per  annum.    (38  Stat.  110.) 

This  was  an  act  entitled  "An  act  authorizing  the  appointment  of  an  ambassa- 
dor to  Spain." 

§  3122a.  (Act  May  16,  1914,  c.  91.)  Ambassador  to  Argentina; 
salary. 
The  President  is  hereby  authorized  to  appoint,  as  the  repre- 
sentative of  the  United  States,  an  ambassador  to  Argentina,  who 
shall  receive  as  his  compensation  the  sum  of  $17,500  per  annum. 
(38  Stat.  378.) 

This  was  an  act  entitled  *'An  act  authorizing  the  appointment  of  an  am- 
bassador to  Argentina." 

§  3122b.  (Act  May  16,  1914,  c.  92.)  Ambassador  to  Chile;  salary. 
The  President  is  hereby  authorized  to  appoint,  as  the  repre- 
sentative of  the  United  States,  an  ambassador  to  the  Republic  of 
Chile,  who  shall  receive  as  his  compensation  the  sum  of  $17,500  per 
annum.    (38  Stat.  378.) 

This  was  an  act  entitled  "An  act  authorizing  the  appointment  of  an  em- 
bassador to  the  Republic  of  Chile." 

§  3123.  (Act  Dec.  6,  1913,  c.  2,  §  1.)  Envoy  extraordinary  and 
minister  plenipotentiary  to  Paraguay;  salary. 
The  president  is  hereby  authorized  to  appoint,  as  the  represen- 
tative of  the  United  States,  an  envoy  extraordinary  and  minister 
plenipotentiary  to  Paraguay,  who  shall  receive  as  his  compensation 
the  sum  of  $10,000  per  annum.    (38  Stat.  241.) 

This  section  and  the  section  next  following  were  an  act  entitled  "An  Act 
authorizing  the  appointment  of  envoys  extraordinary  and  ministers  pleni- 
potentiary to  each  Paraguay  and  Uruguay." 

§  3124.  (Act  Dec.  6,  1913,  c.  2,  §  2.)     Envoy  extraordinary  and 
minister  plenipotentiary  to  Uruguay ;  salary. 
The  President  is  hereby  further  authorized  to  appoint,  as  the 
representative  of  the  United  States,  an  envoy  extraordinary  and 
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minister  plenipotentiary  to  Uruguay,  who  shall  receive  as  his  com- 
pensation the  sum  of  $10,000  per  annum.    (38  Stat.  241.) 

§  3125.  (R.  S.  §  1677.)     Secretary  of  legation  to  Turkey. 

The  consul-general  at  Constantinople  shall  be  the  secretary  of  the 
legation  to  Turkey,  but  shall  receive  compensation  only  as  consul- 
general. 

Act  Feb.  22,  1873,  c  184,  §  1,  17  Stat.  472. 

The  provision  of  this  section,  that  the  consul-general  at  Constantinople 
should  be  the  secretary  of  the  legation  to  Turlcey,  without  compensation  there- 
for, for  some  years  was  superseded  by  annual  appropriations  for  salary  of 
such  secretary  as  for  a  distinct  oflBce.  The  appropriations  for  the  fiscal 
year  1915,  were  for  a  secretary  of  embassy,  $3,0(J0,  a  second  secretary  of 
embassy,  $2,000,  and  a  third  secretary  of  embassy,  $1,200  by  provisions  of 
Act  June  30,  1914,  c.  132,  38  Stat.  443.  But  Act  Feb.  5,  1915,  c.  23,  §§  1,  2, 
post,  §§  3130a,  3130b,  provided  that  all  appointments  of  secretaries  in  the 
diplomatic  service  should  be  by  commission  to  the  oflSces  of  secretary  of 
embassy  or  legation,  etc.,  and  not  by  commission  to  any  particular  post,  etc, 
and  that  such  officers  should  be  assigned  to  posts  and  transferred  from 
one  post  to  another  by  order  of  the  President  as  the  interests  of  the  serv- 
ice might  require,  and  specified  the  grade  and  classification  and  salaries  of  each 
class  of  such  secretaries.  The  appropriations  since  have  been  of  a  lump  sura  for 
secretaries  in  the  Diplomatic  Service,  as  provided  in  said  Act  Feb.  5,  1915, 
c.  23.  See  Act  July  1,  1916,  c  208,  39  Stat  See,  also,  post,  §§  3130a,  3130b, 
and  notes  thereunder. 

§  3126.  (R.  S.  §  1678.)     Interpreter  of  legation  to  Turkey. 

The  interpreter  to  the  legation  to  Turkey  shall  be  entitled  to  re- 
ceive three  thousand  dollars,  and  such  salary  may  be  paid  to  an  in- 
terpreter, notwithstanding  he  may  not  be  a  citizen  of  the  United 
States.* 

Act  Feb.  22, 1873,  c.  184,  §  1,  17  Stat  472. 

A  Turkish  secretary  of  embassy  to  Turkey,  at  $3,600,  and  an  assistant 
Turkish  secretary  to  the  embassy,  at  $2,000,  were  provided  for  by  the  diplo- 
matic and  consular  appropriation  act  for  the  fiscal  year  1917,  Act  July  1, 
1916,  c.  208,  39  Stat  See  Act  Feb.  5,  1915,  c.  23,  §  2,  post,  |  3130b,  and 
notes  thereunder.  Said  Act  July  1,  1916,  c  208,  39  Stat,  also  made  appro- 
priations for  other  interpreters  and  for  student  interpreters  at  the  embassies 
to  Turkey  and  Japan,  and  the  legation  to  China,  as  follows: 

"Salaries  of  Interpreters  to  Embassies  and  Legations. 

"Interpreter  to  legation  and  consulate-general  to  Persia,  $1,000; 

"Interpreter  to  legation  and  consulate-general  to  Bangkok,  Siam,  $1,500; 

"For  ten  student  interpreters  at  the  legation  to  China,  who  shall  be  citizens 
of  the  United  States,  and  whose  duty  it  shall  be  to  study  the  Chinese  language 
with  a  view  to  supplying  interpreters  to  the  legation  and  consulates  in  China, 
at  $1,000  each,  $10,000:  Provided,  That  said  student  interpreters  shall  be 
chosen  in  such  manner  as  will  make  the  selections  nonpartisan:  And  pro- 
vided further,  That  upon  receiving  such  appointment  each  student  interpreter 
shall  sign  an  agreement  to  continue  in  the  service  as  interpreter  to  t^e  lega- 
tion and  consulates  in  China  so  long  as  his  said  services  may  be  required 
within  a  period  of  five  years: 

"For  the  payment  of  the  cost  of  tuition  of  student  interpreters  at  the  lega- 
tion to  China,  at  the  rate  of  $180  per  annum  each,  $1,800: 

"For  six  student  interpreters  at  the  embassy  to  Japan,  who  shall  be  citizens 
of  the  United  States,  and  whose  duty  it  shall  be  to  study  the  Japanese  language 
with  a  view  to  supplying  interpreters  to  the  embassy  and  consulates  in  Japan, 
at  $1,000  each,  $6,000:  Provided,  That  said  student  interpreters  shall  be 
chosen  in  such  manner  as  will  make  the  selections  nonpartisan :  And  provid- 
ed further,  That  upon  receiving  such  appointment  each  student  interpreter 
shall  sign  an  agreement  to  continue  in  the  service  as  interpreter  to  the  em- 
bassy and  consulates  in  Japan  so  long  as  his  said  services  may  be  required 
within  a  period  of  five  years ; 

"For  the  payment  of  the  cost  of  tuition  of  student  interpreters  at  the  em- 
bassy to  Japan,  at  the  rate  of  $125  per  annum  each,  $750 ; 

"For  ten  student  interpreters  at  the  embassy  to  Turkey,  who  shall  be  citizens 
of  the  United  States,  and  whose  duty  it  shall  be  to  study  the  language  of 
Turkey  and  any  other  language  that  may  be  necessary  to  qualify  them  for 
service  as  interpreters  to  the  embassy  and  consulates  in  Turkey,  at  $1,000 
each,  $10,000:  Provided,  That  said  student  interpreters  shall  be  chosen  in 
such  manner  as  will  make  the  selections  nonpartisan:    And  provided  further, 
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That  upon  receMng  sach  appointment  each  student  interpreter  shall  sign  an 
agreement  to  continue  in  the  service  as  interpreter  to  the  embassy  and  con- 
sulates in  Turkey  so  long  as  his  said  services  may  be  required  within  a  period 
of  five  years ; 

"For  the  payment  of  the  cost  of  tuition  of  student  interpreters  at  the  em- 
bassy to  Turkey,  at  the  rate  of  $125  per  annum  each,  $1,250. 

"No  person  drawing  the  salary  of  interpreter  or  student  as  above  provided 
shall  be  allowed  any  part  of  the  salary  appropriated  for  any  secretary  of 
legation  or  other  o£Scer. 

"Total,  $32,300." 

§  3127.  (R.  S.  §  1679.)     Interpreter  of  legation  to  Japan. 
The  interpreter  to  the  legation  to  Japan  shall  receive  a  salary  of 

two  thousand  five  hundred  dollars. 

Act  Feb.  22,  1873,  c.  184,  §  1,  17  Stat  472. 

A  Japanese  secretary  of  embassy  to  Japan  and  an  assistant  Japanese  secre- 
tary to  the  embassy  at  $3,600  and  $2,000,  respective,  for  the  fiscal  year 
1917,  were  provided  for  by  Act  July  1,  1916,  c  208,  set  forth  in  notes  to 
Act  Feb.  5,  1915,  c  23,  i  2,  post,  i  3130b.  Further  appropriations  and  provi- 
sions for  other  interpreters  to  legations,  and  provisions  for  student  inter- 
preters at  the  legation  to  China  and  the  embassies  to  Japan  and  Turkey, 
were  also  made  by  said  act,  as  set  forth  in  notes  to  B.  S.  §  1678,  ante,  i 
8126. 

(R.  S.  §  1680.    Repealed.) 

This  section  provided  that  the  compensation  of  the  secretary  of  the  lega- 
tion to  China,  if  acting  as  interpreter,  should  be  at  the  rate  of  $5,000  a 
year,  and,  if  not,  at  the  rate  of  $3,000  a  year,  and  authorized  the  President 
to  appoint  an  interpreter,  when  the  secretary  of  the  legation  could  not  act 
as  such,  said  interpreter  to  have  a  salary  of  $5,000  a  year.  It  was  repealed 
by  Act  Feb.  25,  1885,  c  150,  23  Stat.  322. 

A  Chinese  secretary  of  legation  to  China,  with  a  salary  of  $3,600,  and  an 
assistant  Chinese  secretary  to  the  legation,  with  a  salary  of  $2,000,  for  the 
fiscal  year  1917,  were  provided  for  by  Act  July  1,  1916,  c.  208,  set  forth 
in  notes  to  Act  Feb.  5,  1915,  c.  23,  |  2,  post,  i  3130b. 

See,  also,  notes  to  R.  S.  §  1678,  ante,  |  3126. 

(R.  S.  §  1681.    Repealed.) 

This  section  provided  that  the  minister  at  Uruguay  should  also  be  accredit- 
ed to  Paraguay.  It  was  amended  by  Act  March  3,  1875,  c  153,  18  Stat.  483, 
so  as  to  read,  "The  minister-resident  to  Uruguay,  when  also  accredited  to 
Paraguay,  shall  be  entitled  to  compensation  at  the  rate  of  ten  thousand  dol- 
lars per  annum."    It  was  repealed  by  Act  Feb.  25,  1885,  c.  150.  23  Stat.  322. 

Envoys  extraordinary  and  ministers  plenipotentiary  to  Paraguay  and  Uru- 
guay were  authorized  by  Act  Dec.  6,  1913^  c.  2,  ante,  fi§  3123,  3124. 

§  3128.  (R.  S.  §  1682,  as  amended,  Act  March  3,   1875,  c.  153.) 
Minister  to  Guatemala,  Costa  Rica,  Honduras,  Salvador,  and 
Nicaragua. 
There  shall  be  but  one  minister  resident  accredited  to  Guatemala, 
Costa  Rica,  Honduras,  Salvador,  and  Nicaragua ;  and  the  President 
may  select  the  place  of  residence  for  the  minister  in  any  one  of  those 
States.    And  he  shall  receive  compensation  at  the  rate  of  ten  thou- 
sand dollars  per  annum. 

Act  May  22,  1872,  c.  194,  17  Stat  142.  Act  March  3,  1875,  c.  153,  18 
Stat  484. 

This  section  as  enacted  in  the  Revised  Statutes,  did  not  contain  the  words, 
''And  he  shall  receive  compensation  at  the  rate  of  ten  thousand  dollars  per  an- 
num,'* at  the  end  of  the  section  set  forth  here.  Those  words  were  added  hy  Act 
March  3,  1875,  c.  153,  cited  above. 

The  salary  of  the  minister-resident  accredited  to  Guatemala,  Costa  Rica, 
^onduras,  Salvador,  and  Nicaragua  was  fixed  at  $10,000  by  R.  S.  §  1675, 
prior  to  its  amendment  by  Act  March  3,  1875,  c.  153,  ante,  §  3117.  As 
amended  by  that  act,  the  provision  relating  to  said  officer  was'omitted. 

Envoys  extraordinary  and  ministers  plenipotentiary  to  Costa  Rica,  Gua- 
temala, Honduras,  Nicaragua,  and  Salvador,  at  $10,000  each,  for  the  fiscal 
year  ending  1917,  were  provided  for  by  Act  July  1,  1016,  c.  208,  set  forth  in 
note  to  R.  S.  fi  1676,  ante.  §  3117. 

§  3129.  (R.  S.  §  1683.)     Representatives  to  Hayti,  Liberia,  etc. 

There  shall  be  a  diplomatic  representative  of  the  United  States  to 
each  of  the  republics  of  Hayti  and  Liberia,  who  shall  be  appointed 
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by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate ; 
and  shall  be  accredited  as  minister  resident  and  consul-general.  The 
representative  at  Hayti  shall  be  entitled  to  a  salary  of  seven  thousand 
five  hundred  dollars  a  year;  and  the  representative  at  Liberia  to  a 
salary  not  exceeding  four  thousand  dollars  a  year. 

Act  June  5,  1862,  c  96,  12  Stat  421.  Act  July  25,  1866,  c.  233,  14  Stat 
225. 

The  salary  of  the  minister-resident  and  consul-general  to  Hayti  was  fixed 
at  $7,500,  and  the  salary  of  the  minister-resident  and  consul-general  to  Liberia 
was  fixed  at  $4,000,  by  R.  S.  §  1675,  ante,  §  3117;  prior  to  its  amendment 
by  Act  March  3,  1875,  c.  135.  As  amended  by  that  act,  said  section  made  no 
mention  of  said  officers. 

The  representative  of  the  United  States  at  Hayti  was  entitled  an  envoy- 
extraordinary  and  minister  plenipotentiary,  and  he  was  accredited  as  charge 
d'affaires  to  San  Domingo,  by  Act  March  2,  1901,  c  802,  31  Stat  884.  But 
so  much  of  the  former  provision  for  an  envoy  extraordinary  and  minister 
plenipotentiary  to  Haiti  as  required  him  to  be  accredited  also  as  charg6 
d'affaires  to  Santo  Domingo  was  repealed  by  Act  April  27,  1904,  c.  1630,  33 
Stat.  394,  and  a  minister  resident  and  consul-general  to  the  Dominican  Re- 
public was  also  provided  for  by  that  act  and  subsequent  diplomatic  and  con- 
sular appropriation  acts.  Envoys  extraordinary  and  ministers  plenipotentiary 
to  Haiti  and  the  Dominican  Republic,  at  $10,000  each,  were  provided  for  the 
fiscal  year  1917,  by  Act  July  1,  1916,  c  208,  set  forth  in  note  to  R.  S.  $ 
1675,  ante,  fi  3117. 

A  minister  resident  and  consul-general  to  Liberia,  at  $5,000,  was  provided 
for  also  by  said  Act  July  1,  1916,  c.  208. 
See  note  to  R.  S.  1675,  ante,  §  3117. 

Notes  of  Decisions 

Abrogation  or  suspension,  by  appro-  a  less  amount  for  the  services  of  that 
priation  act8.^-This  section,  fixing  the  officer  for  those  fiscal  years,  and  which 
annual  salary  of  the  diplomatic  repre-  contained  no  words  which  expressly,  or 
sentative  to  Hayti  at  $7,500,  without  by  clear  implication,  modified  or  re- 
limitation  as  to  time,  should  not  be  deem-  pealed  the  previous  law.  U.  S.  v. 
ed  abrogated  or  suspended  by  subse-  Langston  (1886)  6  Sup.  Ct  1185,  118 
quent  appropriation  acts  for  1882, 1883,  U.  S.  389,  30  L.  Ed.  164. 
and  1884,   which   merely  appropriated 

§  3130.  (R.  S.  §  1684.)  Condition  of  compensation  of  charge  d'af- 
faires or  secretary. 

To  entitle  any  charge  d'affaires,  or  secretary  of  any  legation  or  em- 
bassy to  any  foreign  country,  or  secretary  of  any  minister  plenipo- 
tentiary, to  compensation,  they  shall  respectively  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate ;  but  in 
the  recess  of  the  Senate  the  President  is  authorized  to  make  such  ap- 
pointments, which  shall  be  submitted  to  the  Senate  at  the  next  ses- 
sion thereafter,  for  their  advice  and  consent;  and  no  compensation 
shall  be  allowed  to  any  cliarge  d'affaires,  or  any  of  the  secretaries 
hereinbefore  described,  who  shall  not  be  so  appointed. 
Act  May  1,  1810,  c.  44,  8  2,  2  Stat.  608. 

Notes  of  Deolsions 

Appointments— A    party    acting    and  at    the    same    time    charge    d'affaires, 

treated  by  the  United  Stotes  as  their  (1855)  7  Op.  Atty.  Gen.  342. 

charge  in  a  foreign  country  during  the  A   secretary   of   legation   is  lawfully 

absence  of  their  minister  may  recover  authorized  to  act  as  charge  d'affaires 

the  value  of  his  services,  etc.,  although  ad  interim  whenever   he   assumes   the 

he    received    no    specific    appointment  duties  of  that  office  in  a  manner  war- 

from  the  government    Savage  v.  U.  S.  ranted  by  public  law,  diplomatic  usage, 

(1864)   1  Ct  CI.  170.  and  the  general  instructions  of  the  De- 

A  consul  does  not  acquire  the  priv-  partment  of  State.    (1860)  9  Op.  Atty. 

ileges  of  a  minister  by  being  appointed  Gen.  425. 

§  3130a.  (Act  Feb.  5,  1915,  c.  23,  §  1.)  Secretaries  in  Diplomatic 
Service,  consuls  general,  and  consuls;  appointment  and  com- 
missions ;  assignment  to  duty  and  transfers ;  promotion. 

Hereafter  all  appointments  of  secretaries  in  the  Diplomatic  Serv- 
ice and  of  consuls  general  and  consuls  sHall  be  by  commission  to 
the  offices  of  secretary  of  embassy  or  legation,  consul  general,  or 
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consul,  and  not  by  commission  to  any  particular  post,  and  that  such 
officers  shall  be  assigned  to  posts  and  transferred  from  one  post  to 
another  by  order  of  the  President  as  the  interests  of  the  service  may 
require :  Provided,  That  any  such  officer  may  be  assigned  for  duty 
in  the  Department  of  State  without  loss  of  grade,  class,  or  salary, 
such  assignment  to  be  for  a  period  of  not  more  than  three  years, 
unless  the  public  interests  demand  further  service,  when  such  as- 
signment may  be  extended  for  a  period  not  to  exceed  one  year, 
and  no  longer :  Provided  further.  That  no  secretary,  consul  general, 
or  consul  shall  be  promoted  to  a  higher  class  except  upon  the  nomi- 
nation of  the  President,  with  the  advice  and  consent  of  the  Senate. 
(38  Stat.  805.) 

This  section  was  section  1  of  an  act  entitled  "An  act  for  the  improvement  of 
the  foreign  service,"  cited  above.  Section  2  of  said  act,  post,  §  3130b, 
divided  secretaries  in  the  diplomatic  service,  consuls  general,  and  consuls 
into  specified  classes. 

§  3130aa.  (Act  July  1,   1916,  c.  208.)     Secretaries  in  Diplomatic 
Service ;  assignment  to  act  as  counselor  of  embassy  or  legation. 

The  President  may,  whenever  he  considers  it  advisable  so  to  do, 
designate  and  assign  any  secretary  of  class  one  as  counselor  of  em- 
bassy or  legation.    (39  Stat.) 

This  was  a  provision  of  the  diplomatic  and  consular  appropriation  act  for 
the  fiscal  year  1917,  cited  above. 
See  notes  to  Act  Feb.  5,  1915,  c.  23,  |  1,  ante,  §  3130a. 

§  3130b.  (Act  Feb.  5,  1915,  c.  23,  §  2.)     Secretaries  in  Diplomatic 

Service,  consuls  general,  and  consuls;   classification;   salaries. 

Secretaries  in  the  Diplomatic  Service  and  consuls  general  and 

consuls  shall  hereafter  be  graded  and  classified  as  follows,  with  the 

salaries  of  each  class  herein  affixed  thereto. 

SECRETARIES 

Secretary  of  class  one,  $3,000. 
Secretary  of  class  two,  $2,625. 
Secretary  of  class  three,  $2,000. 
Secretary  of  class  four,  $1,500. 
Secretary  of  class  five,  $1,200. 

CONSULS  GENERAL 

Consul  general  of  class  one,  $12,000. 
Consul  general  of  class  two,  $8,000. 
Consul  general  of  class  three,  $6,000. 
Consul  general  of  class  four,  $5,500. 
Consul  general  of  class  five,  $4,500. 

CONSULS 

Consul  of  class  one,  $8,000. 
Consul  of  class  two,  $6,000. 
Consul  of  class  three,  $5,000. 
Consul  of  class  four,  $4,500. 
Consul  of  class  five,  $4,000. 
Consul  of  class  six,  $3,500. 
Consul  of  class  seven,  $3,000. 
Consul  of  class  eight,  $2,500. 
Consul  of  class  nine,  $2,000. 
(38  Stat.  805.) 

This  section  was  |  2  of  an  act  entitled  *'Aii  act  for  the  Improyement  of 
the  foreign  service"  cited  above. 
B.  S.  f  1744,  post,  §  3203,  prohibited  the  payment  of  salarief  to  officers  men- 
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tioned  in  R.  S.  i  1675,  ante,  i  3117  (which  indaded  charge  d'afEaires  and 
secretaries  of  legation)  or  to  assistant  secretaries  of  legation  in  cases  where 
the  persons  holding  such  offices  are  not  citizens  of  the  United  States. 

Similar  citizenship  requirements  as  to  consuls  general  and  consuls  were 
made  by  the  diplomatic  and  consular  appropriation  act  for  the  fiscal  year 
1917,  Act  July  1,  1916,  c.  208,  post,  |  8142a. 

Salaries  of  secretaries  in  the  diplomatic  service  were  provided  for  in  the 
diplomatic  and  consular  appropriation  act  for  the  fiscal  year  1917,  Act  July 
1,  1916,  c  208,  39  Stat,  as  follows: 

"Salaries  of  Secretaries  in  the  Diplomatic  Service. 

"For  secretaries  in  the  diplomatic  service  as  provided  in  the  act  of 
February  fifth,  nineteen  hundred  and  fifteen,  entitled  'An  act  for  the  im- 
provement of  the  foreign  service'  approved  February  fifth,  nineteen  hundred 
and  fifteen,  $186,000. 

**********ee*. 

''Japanese  secretary  of  embassy  to  Japan,  |d,600; 

"Turkish  secretary  of  embassy  to  Turkey,  $3,600; 

"Chinese  secretary  of  legation  to  China,  $3,600; 

"Assistant  Chinese  secretary  to  the  legation  to  China,  to  be  appointed  from 
the  corps  of  student  interpreters,  $2,000; 

"Assistant  Japanese  secretary  to  the  embassy  to  Japan,  to  be  appointed  from 
the  corps  of  student  interpreters,  $2,000; 

"Assistant  Turkish  secretary  to  the  embassy  to  Turkey,  to  be  appointed 
from  the  corps  of  student  interpreters,  $2,000 ;" 

Further  provisions  and  appropriations  for  other  interpreters  to  legations, 
and  provisions  for  interpreters  at  the  legation  to  China  and  the  embassies  to 
Japan  and  Turkey,  were  made  by  said  act  of  July  1,  1916,  c.  208,  as  set  forth 
in  notes  to  R.  S.  i  1678,  ante,  $  3126. 

Notes  of  Decisions 

Effect  of  statntes^-The  appropriation  U.  S.  (1869)  10  Wall.  62,  67,  19  L.  Ed. 

acts  for  the  fiscal  years  of  1883,  1884,  864. 

1885,  and  1886,  fixing  the  salary  of  the  When  a  treaty  is  promulgated  in  a 

consul  at  Tangier  at  $2,000  per  annum,  fiven   text,   and   Congress   creates   an 

repealed    by   implication    the    previous  ^^^^  ^^^  *^®  performance  of  quasi  In- 

enactmenu  fixing  the  salary  at  $3,000  femational  duties  under  the  treaty,  tiie 

per  annum.    Mathews  v.  U.  S.  (1887)  incumbent  of  the  office  is  entitied  to  its 

8  Sup.  Ct  80,  82,  123  U.  S.  182,  31  L,  8alary»  irrespective  of  any  diplomatic 

■g^    X27  question  as  to  the  construction  or  valid- 

The  rites  and  the  mode  of  compensa-  ^^^.^^  J^VJ'^ii^ViA  ^^^''''  ^'  ^'  ^' 

tion,  by  Act  March  1, 1866,  c.  133,  take  ^^^Jz:  ^^  ^^  )^  ^ 

effect  in  regard  to  all  consuls  at  the  Aotlng  con8Uls.^An  acting  conaol,  in 

places  named  and  lawfully  in  office  at  dwirge  of  a  consulate  during  actual  va- 

the   day   fixed   whensoever    they   have  ca^cy  of  the  consulate,  is  entitied  to 

been  or  shall  be  appointed.     (1866)  7  receive  the  statute  compensation  of  the 

Op.  Atty.  Gen.  243.  o^ce.     (1866)  7  Op.  Atty.  Gen,  714. 

Under  these  laws  each  consul  is  en-  Change    of    class.— Where    Congress 

titied  to  be  paid  for  his  services  ac-  transfers  a  consulate  from  one  class  to 

cording  to  the  law  which  was  in  force  another,  the   transfer  is  a  change  of 

when    those    services    were    rendered,  previously  existing  law,  and  the  consul 

without  reference  to  the  date  of  his  becomes  entitied  only  to  the  salary  at- 

commission.     (1867)  9  Op.  Atty.  Gen.  tached  to  the  latter  class.    Biathews  v. 

89.  U.  S.  (1887)  22  Ct  CL  330. 

Under  Act  March  1, 1866,  c.  133,  con-  If  during  tve  years  Congress  fail  to 
suls  were  entitied  to  salary  during  the  appropriate  for  the  salary  of  a  certain 
time  they  remained  at  posts  of  duty,  consulate  and  the  President  ceases  to 
though  not  reappointed.  Id.  appoint,  and  then,  when  Congress  sub- 
Right  to  salary w— One  who  was  ap-  sequently  resumes  appropriations  (plac- 
pointed  consul  at  the  city  of  Algiers  in  ing  the  consulate  in  another  class  hav- 
1854,  and  continued  in  office  until  1859,  "^  a  reduced  salary),  he  resumes  ap- 
and  made  no  return  to  the  government  pointments,  it  must  be  held  that  the 
of  fees  received  by  him,  and  was  al-  action  of  the  executive  refers  to  the 
lowed  to  transact  business  as  a  mer-  new  legislation,  and  is  intended  to  con- 
chant,  was  not  entitled  to  receive  a  form  to  it  Sawyer  v.  U.  S.  (1887)  22 
salary  during  that  time.     Mahoney  y.  Ct  CL  326. 

§  3130c.  (Act  Feb.  5,  1915,  c.  23,  §  5.)     Reports  by  Secretary  of 
State  as  to  officers  specially  efficient,  and  persons  fit  for  ap- 
pointment. 
The  Secretary  of  State  is  directed  to  report  from  time  to  time  to 
the  President,  along  with  his  recommendations  for  promotion  or  for 
transfer  between  the  department  and  the  foreign  service,  the  names 
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of  those  secretaries  in  the  Diplomatic  Service  and  the  names  of  those 
consular  officers  or  departmental  officers  or  employees  who  by  rea- 
son of  efficient  service,  an  accurate  record  of  which  shall  be  kept  in 
the  Department  of  State,  have  demonstrated  special  efficiency,  and 
also  the  names  of  persons  found  upon  examination  to  have  fitness 
for  appointment  to  the  lower  grades  of  the  service.  (38  Stat.  806.) 
This  was  section  5  of  an  act  entitled  *'An  act  for  the  improvement  of  the 
foreign  service,"  cited  above. 

§  3130d.  (Act  Feb.  5,  1915,  c.  23,  §  7.)  Diplomatic  officers  not  to 
transact  business. 

No  ambassador,  minister,  minister  resident,  diplomatic  agent,  or 
secretary  in  the  Diplomatic  Service  of  any  grade  or  class  shall,  while 
he  holds  his  office,  be  interested  in  or  transact  any  business  as  a 
merchant,  factor,  broker,  or  other  trader,  or  as  an  agent  for  any  such 
person  to,  from,  or  within  the  country  or  countries  to  which  he  or 
the  chief  of  his  mission,  as  the  case  may  be,  is  accredited,  either  in 
his  own  name  or  in  the  name  or  through  the  agency  of  any  other 
person,  nor  shall  he,  in  such  country  or  countries,  practice  as  a  law- 
yer for  compensation  or  be  interested  in  the  fees  or  compensation  of 
any  lawyer  so  practicing.    (38  Stat.  807.) 

This  was  section  7  of  an  act  entitled  '*An  act  for  the  improvement  of 

the  foreign   service,"  cited  above. 
A   somewhat   similar  prohibition   as   to  consuls-general,   consols,   consular 

agents  and  all  consular  oflScers  receiving  more   than  $1,000  a  year   salary 

was  made  by  R.  S.  §8  1699,  1700,  as  amended  by  Act  April  5,  1906,  c  1366, 

i  6,  post,  Sfi  3151,  3152. 

§  3131.  (R.  S.  §  1685,  as  amended,  Act  March  2,  1909,  c.  235,  and 
Act  Feb.  5,  1915,  c.  23,  §  3.)  Compensation  of  secretary  of 
embassy  or  legation  acting  as  charg6  d'affaires,  and  of  vice  con- 
sul in  charge  of  consulate  general  or  consulate. 

For  such  time  as  any  secretary  of  embassy  or  legation  shall  be 
lawfully  authorized  to  act  as  charge  d'affaires  ad  interim  at  the  post 
to  which  he  shall  have  been  appointed  or  assigned,  he  shall  be  en- 
titled to  receive,  in  addition  to  his  salary  as  secretary  of  embassy  or 
legation,  compensation  equal  to  the  difference  between  such  salary 
and  fifty  per  centum  of  the  salary  provided  by  law  for  the  ambassa- 
dor or  minister  at  such  post ;  and  for  such  time  as  any  vice  consul 
shall  be  lawfully  authorized  to  assume  charge  of  a  consulate  general 
or  consulate  during  the  absence  of  the  principal  officer  at  the  post 
to  which  he  shall  have  been  appointed  or  assigned,  he  shall  be  en- 
titled to  receive,  in  addition  to  his  regular  salary  or  compensation 
as  a  subordinate  consular  officer  or  employee,  compensation  equal  to 
the  difference  between  such  salary  or  compensation  and  fifty  per 
centum  of  the  salary  provided  by  law  for  the  principal  consular  offi- 
cer at  such  post. 

Act  Aug.  18,  1856,  c.  127,  i  10,  11  Stat  56.  Act  March  2,  1909,  c  235, 
35  Stat.  673.  Act  Feb.  5,  1915,  c.  23,  §  3,  88  Stat  805. 
This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 
''For  such  time  as  an^  secretary  of  legation  shall  be  lawfully  authorized  to 
act  as  charge  d'affaires  ad  interim  at  the  post  to  which  he  shall  have  been  ap- 
pointed, he  shall  be  entitled  to  receive  compensation  at  the  rate  allowed  by 
law  for  a  charge  d'affaires  at  such  post;  but  he  shall  not  be  entitled  to  re- 
ceive, tor  such  time,  the  compensation  allowed  for  his  services  as  secretary  of 
legation." 

It  was  amended  to  read  substantially  as  set  forth  here,  as  to  secretaries 
of  embassy  or  legation,  only  by  the  1909  act,  dted  above,  which  was  the 
diplomatic  and  consular  appropriation  act  for  the  fiscal  year  1910.  It  was 
again  amended,  by  adding  the  provision  as  to  vice  consuls,  and  the  words 
"or  assigned"  after  the  word  "appointed"  in  the  provision  as  to  secretaries 
of  embassy  or  legation  by  the  act  of  Feb.  5,  1915,  c.  23,  §  3,  dted  above. 

A  provision  that  ''hereafter  no  secretary  or  second  secretary  of  any  legation 
shall  be  entitled  to  or  receive  any  compensation  over  and  above  his  salary 
as  such  secretary  for  acting  as  charge  d'affaires  during  the  temporary  or  other 
absence  without  leave  of  the  minister  to  whose  duties  he  may  succeed,"  made 
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by  the  diplomatic  and  consular  appropriation  act  for  the  fiscal  year  1886, 
Act  Feb.  25,  1885,  c.  150,  23  Stat.  322,  was  superseded  by  the  1909  amendment. 
The  added  provision  as  to  the  remuneration  of  vice-consuls  superseded 
that  portion  of  the  Consular  Reorganization  Act  of  April  5,  1906,  c.  1366, 
I  8,  post,  I  3186,  which  provided  for  fixing  such  remuneration  by  regulation. 

Notes  of  Deoisions 

Compensation.— A  secretary  of  lega-  Aug.  18,  1856,  c  127,  to  receive  the 
tion,  when  legally  authorized  to  act  in  pay  of  a  charge  d'affaires.  (1860)  9 
that   capacity,   is    entitled,   under   Act      Op.  Atty.  Gen.  425. 

§  3131a.  (Act  Feb.  5,  1915,  c.  23,  §  4.)     Expenses  of  secretary, 
consul  general,  or  consul  detailed  for  special  duty  outside  of  city 
of  Washington. 
A  secretary,  consul  general,  or  consul  of  whatever  class  detailed 
for  special  duty  outside  of  the  city  of  Washington  shall  be  paid 
his  actual  and  necessary  expenses  for  subsistence  during  such  spe- 
cial detail  not  exceeding  $5  per  day :    Provided,  That  such  special 
duty  shall  not  continue  for  more  than  sixty  days  unless  in  the  case 
of  international  gatherings,  congresses,  or  conferences,  when  such 
subsistence  expenses  shall  run  only  during  the  life  of  the  interna- 
tional gathering,  congress,  or  conference,  as  the  case  may  be.     (38 
Stat.  806.) 

This  was  section  4  of  an  act  entitled  "An  act  for  the  improvement  of  the 
foreign  service,"  cited  above. 

§  3132.  (R.  S.  §  1686.)     Compensation  of  persons  filling  two  of- 
fices. 
When  to  any  diplomatic  office  held  by  any  person  there  is  super- 
added another,  such  person  shall  be  allowed  additional  compensation 
for  his  services,  in  such  superadded  office,  at  the  rate  of  fifty  per 
centum  of  the  amount  allowed  by  law  for  such  superadded  office,  and 
for  such  time  as  shall  be  actually  and  necessarily  occupied  in  making 
the  transit  between  the  two  posts  of  duty,  at  the  commencement  and 
termination  of  the  period  of  such  superadded  office,  and  no  longer; 
and  such  superadded  office  shall  be  deemed  to  continue  during  the 
time  to  which  it  is  Hmited  by  the  terms  thereof. 
Act  Aug.  18,  1856,  c.  127,  §  9,  11  Stat  56. 

§  3133.  (Act  June  16,  1906,  c.  3337.)     Clerks  at  embassies  and  le- 
gations to  be  citizens  of  United  States. 
For  the  employment  of  necessary  clerks  at  the  embassies  and  lega- 
tions, who,  whenever  hereafter  appointed,  shall  be  citizens  of  the 
United  States.     (34  Stat.  288:) 

This  was  a  provision  of  the  diplomatic  and  consular  appropriation  act  for 
the  fiscal  year  1907,  cited  above.  It  was  repeated  in  the  same  language  in  the 
similar  acts  for  subsequent  years.  The  provision  for  the  fiscal  year  1917  waa 
by  Act  July  1,  1916,  c.  208,  39  Stat. 

R.  S.  {  1744,  post,  §  3203,  prohibited  the  payment  of  salaries  to  officers  men- 
tioned in  R.  S.  S  1675,  ante,  §  3117,  or  to  assistant  secretaries  of  legation  in 
cases  where  the  persons  holding  such  offices  are  not  citizens  of  the  United 
States. 

Act  April  5,  1906,  c.  1366,  $  6,  post,  i  3142,  prohibited  the  appointment,  in 
any  consulate-general  or  consulate,  of  any  person  not  an  American  citizen  to 
any  clerical  position  paying  $1,000  a  year  or  over. 

§  3134.  (R.  S.  §  1687.)     Fees  at  legations  to  be  accoxmted  for. 

All  fees  collected  at  any  of  the  legations  shall  be  accounted  for  to 
the  Secretary  of  the  Treasury,  and  held  subject  to  his  draft,  or  other 
directions. 

Act  Aug.  18,  1856,  c.  127,  |  18,  11  Stat  5& 

A  similar  provision  applicable  to  consular  officers  was  made  by  R.  S.  I  1747, 
post,  I  3207. 

§  3135.  (Act  June  11,  1874,  c.  275,  §  1.)     Annual  aUowance  to  sec- 
retaries  and  messenger  of  legation  at  Paris  from  fees  collected. 
The  Secretary  of  State  is  authorized  to  allow  and  pay  to  the 
(4380) 
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secretary  of  legation  and  to  the  second  secretary  of  legation  and 
to  the  messenger  of  the  legation  in  Paris,  from  the  moneys  collected 
at  the  legation  for  the  transmission  of  consular  invoices,  an  amount 
not  to  exceed  in  the  aggregate  six  hundred  dollars  in  any  one  year, 
to  be  divided  and  distributed  as  the  Secretary  of  State  may  direct, 
provided  that  the  surplus  receipts  are  sufficient  for  that  purpose. 
(18  Stat.  67.) 

This  was  a  provision  of  the  diplomatic  and  consular  appropriation  act  for 
the  fiscal  year  1875,  cited  above. 

By  act  Feb.  6,  1915,  c.  23,  38  Stat  805,  S§  1,  2,  ante,  §S  3130a,  3130b,  it 
was  provided  that  all  appointments  of  secretaries  in  the  diplomatic  service 
shall  be  by  commission  to  the  offices  of  secretary  of  embassy  or  legation,  and 
not  by  commission  to  any  particular  post,  and  that  such  officers  shall  be 
assigned  to  posts  and  transferred  from  one  post  to  another  by  order  of 
the  President  as  required  by  the  interests  of  the  service,  and  the  salaries  of 
each  class  of  secretaries  were  specified. 

§  3136.  (R.  S.  §  1688.)     Uniforms  and  official  costumes. 

No  person  in  the  diplomatic  service  of  the  United  States  shall 
wear  any  uniform  or  official  costume  not  previously  authorized  by 
Congress. 

Res.  Mch.  27, 1807,  No.  15,  15  Stat  23. 
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Sec  Sec. 

8137.  Application  of  general  provisions      3151. 

in  this  Title. 

8138.  Consular  system  reorganized.  8152. 
3139.  (Superseded!) 

8140.  Vice-consular    oflBcers;     consular      3153. 

agents;     grade    of    commercial 
agent  abolished.  3154. 

3140a.  Offices  of   vice  consul  general,  • 

deputy    consul    general,    and      3155. 

deputy  consul  abolished.  3156. 

8141.  Inspectors   of  consulates;    desig- 

nation   as    consuls-general    at 
large;      appointment;      duties;      3157. 
powers;  bonds;  misconduct  and 
neglect  of  duty.  3158. 

3142.  Consular  assistants  to  be  citizens. 
3142a.  Consuls    general,    consuls,    vice       3159. 

consuls,  and  consular  agents 
to  be  citizens  of  the  United 
States.  3160. 

3143.  Consuls,   etc..   not   to  hold   office      3161. 

at  different  consulates. 

3144.  Consuls   and   consuls-general   not      3162. 

to  receive  salary  of  secretary  of 
legation  or  interpreter. 

3145.  Interpreters  at  consulates  in  Chi-      3163. 

na  and  Japan.  3164. 

3146.  Salary    of   interpreter    at    Bang- 

kok. 8165. 

3147.  Extent    of    consulates,    and    ap- 

pointment of  vice-consular  offi- 
cers. 

8148.  Expenses  of  vice-consulates  and      8166. 

consular  agencies. 

8149.  Bonds  of  consular  officers  to  be 

furnished    and    deposited    with 
Secretary  of  Treasury;  suits  on      8167. 
bonds. 

8150.  Bonds    of    vice-consuls;     deposit 

with    Secretary    of    Treasury; 
suits  on  bonds. 


Consular  officers  not  to  transact 
business. 

Extension  of  prohibition  upon 
transacting  business. 

Penalty  for  illegally  transacting 
business. 

Appointment  of  consular  assist- 
ants. 

Salaries  of  consular  assistants. 

Consular  clerks  to  be  styled  con- 
sular assistants;  number  in- 
creased. 

Consular  assistants;  number  in- 
creased. 

Examination  and  removal  of  con- 
sular assistants. 

Actual  expenses  may  be  allowed 
to  consuls-general,  etc.,  who 
are  not  allowed  to  trade. 

Protests. 

Lists  and  returns  of  seamen,  ves- 
sels, etc. 

Estates  of  decedents;  duties  of 
Auditor  for  State  and  other  De- 
partments, as  conservator,  etc. 

Notification  of  death. 

Decedent's  directions  to  be  fol- 
lowed. 

Bonds  of  consular  officers  accept- 
ing appointments  from  foreign 
states  as  administrators,  guard- 
ians, etc. 

Acceptance  of  appointment  with- 
out bond,  or  failure  to  account, 
etc.,  punishable  as  embezzle- 
ment. 

Commercial  and  agricultural  re- 
ports; information  to  be  em- 
bodied in  bulletins  of  crop  re- 
ports. 
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3170. 
3171. 
3172. 

3178. 

3174. 

3175. 

8176. 

3177. 

3178. 
8179. 
3180. 

3181. 
31§2. 


Statement  of  exports  and  im- 
ports, and  rate  of  wages. 

Reports  of  prices  current,  and  as 
to  agricultural  implements  and 
pursuits;  information  to  be  in- 
cluded in  reports  of  Secretary 
of  Agriculture. 

Construction  of  powers. 

Certifying  invoices. 

Exacting  excessive  fees  for  veri- 
fying invoices. 

Destruction  of  old  invoices  filed 
in  consular  offices. 

Certificate  for  goods  from  coun- 
tries adjacent  to  United  States. 

Fees  allowed  for  official  services; 
vessel's  papers  to  be  retained 
till  payments  of  demands  and 
wages. 

No  consular  fees  for  official  serv- 
ices to  American  vessels  or  sea- 
men. 

No  profit  from  discharged  sea- 
men. 

Tonnage  fees  in  Canada. 

Exacting  excessive  fees. 

Penalty  for  omission  to  collect 
fees. 

Returns  of  fees. 

Receipts  for  fees. 


■Sec.  flee. 

3168.  Statement    of    exports    and    im-      3183.  Registering  receipts  for  fees. 

3184.  Verification  of  account  of  fees. 

3169.  Reports  of  prices  current,  and  as  3185.  Consular  officers  required  to  per- 
form notarial  acts;  fees  there- 
for. 

8186.  Consular  officers  to  account  for 
fees;  compensation  to  be  by 
salary  only;  consular  agents  to 
be  paid  one-half  of  fees  receiv- 
ed; additional  compensation  to 
vice-consular  officers. 

8187.  Fees  for  consular  certification  of 
invoices  to  be  prescribed  by 
President 

8188.  Stamps  for  amount  of  fee  for 
consular  or  notarial  act  to  be 
affixed  to  document  and  cancel- 
ed; effect  of  failure  to  affix  and 
cancel  stamp. 

3189.  Rates  of  fees  to  be  posted  up. 
3190,3191.  (Superseded.) 

3192.  Embezzlement. 

3193.  Neglect  of  duty,  etc. 

8194.  Neglect  of  duty  to  seamen;  cor- 
rupt conduct. 

8195.  False  certificate  of  property. 
3196.  When  consular  officers  may  per- 
form diplomatic  functions. 

8197.  Comi>ensation  of  consular  officer 
pe^orming  diplomatic  functions. 

§  3137.  (R.  S.  §  1689.)     Application  of  general  provisions  in  this 
Title. 

The  various  provisions  of  this  Title  which  are  expressed  in  terms 
of  general  application  to  any  particular  classes  of  consular  officers, 
shall  be  deemed  to  apply  as  well  to  all  other  classes'  of  such  officers, 
so  far  as  may  be  consistent  with  the  subject-matter  of  the  same,  and 
with  the  treaties  of  the  United  States. 

Act  Aug.  18,  1856,  c  127,  {  81,  U  Stat  64. 

Provisions  relating  to  consular  courts  in  foreign  countries  are  set  forth  un- 
der Title  XLVII,  "Foreign  Relations." 

(R.  S.  §  1690.    Superseded.) 

Tills  section,  as  enacted  in  the  Revised  Statutes,  Incorporated  provisions  of 
the  following  acts:  Act  Aug.  18,  1856,  c  127,  {  8,  11  Stat.  52;  Act  Feb.  28, 
1861,  c.  58,  §  1,  12  Stat.  171;  Act  Feb.  4,  1862,  c.  17,  S  1,  12  Stat.  835;  Act 
June  20,  1864,  c  136,  I  1.  18  Stet.  138.  139 ;  Act  July  25,  1866,  c.  233,  {  1, 
14  Stet.  225 ;  Act  Feb.  28,  1867,  c  09,  14  Stat  412 ;  Act  March  30,  1868,  c. 
38,  I  1,  15  Stat.  57;  Act  March  3,  1869,  c.  125,  S  7,  15  Stet  322;  Act  May 
17,  1872,  c.  169,  17  Stat.  120;  Act  June  8,  1872,  c  332,  17  Stet  282;  Act 
Feb.  22,  1873,  c  184,  9  1,  17  Stet  471— aU  of  which  were  acts  making  ap- 
propriations for  the  diplomatic  and  consular  service.  The  first  paragraph 
of  the  section  was  followed  in  the  Revised  Statutes  by  schedules  enumerating 
the  various  consular  offices,  and  stating  the  salary  atteched  to  each.  These 
schedules  were  designated  "Schedule  B"  and  **Schedule  C."  Schedule  B  was 
subdivided  into  three  classes,  as  follows:  I,  Consuls-general;  II,  Consuls; 
III,  Commercial  Agents.  Schedule  C  was  subdivided  into  two  classes,  as  fol- 
lows:  I,  Consuls;    II,  Commercial  Agents. 

Act  June  11,  1874,  c.  275,  {  1,  18  Stet  67,  after  appropriating  various 
sums  for  the  salaries,  etc.,  of  the  diplomatic  officers,  conteined  the  following 
clause:  **That  Schedules  B  and  C  in  section  three  of  the  act  entitled  'An 
act  to  regulate  the  diplomatic  and  consular  systems  of  the  United  Stetes,' 
approved  August  eighteenth,  eighteen  hundred  and  fifty-six,  shall  from  and 
after  the  first  day  of  July  next,  read  as  follows."  The  act  referred  to  was 
one  of  the  diplomatic  and  consular  appropriation  acte  incorporated  into  R. 
S.  9  1690.  None  of  the  subsequent  similar  appropriation  acte  conteined  such 
a  clause.  Act  June  11,  1874,  c.  275,  though  passed  before  the  enactment  of 
the  Revised  Statutes,  had  effect  as  a  subsequent  stetute,  by  virtue  of  R. 
S.  9  5601 ;  and  Schedules  B  and  C  therein,  following  die  clause  quoted  above, 
had  effect  as  an  amendment  of  Schedules  B  and  C,  conteined  in  R.  S.  9  1690. 

This  section,  as  so  amended,  and  subsequent  provisions  of  Act  March  8,  1875, 
c  167,  18  Stet  486,  Act  Feb.  IS,  1876,  c  12,  19  Stet  4,  and  Act  Feb.  11, 
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1878,  c.  14,  20  Stat  24,  relating  to  appointment  and  salaries  of  consular 
officers,  were  superseded  by  the  provisions  of  the  Ck>nsalar  Reorganization 
Act  of  April  5,  1906,  c.  1366,  34  Stat.  99,  as  amended  by  Act  May  11,  1908,  c. 
161,  35  Stat,  100,  and  Act  Feb.  3,  1909,  c.  60,  35  Stat.  593.  But  the  provisions 
of  said  Act  April  5,  1906,  as  amended,  were  either  superseded  entirely  or  modi- 
fied by  Act  Feb.  5,  1915,  c.  23,  38  Stat.  805,  which  was  an  act  entitled  "An 
Act  for  the  improvement  of  the  foreign  service.**  Section  1  of  said  last-men- 
tioned act  provides  that  all  appointments  of  secretaries  in  the  Diplomatic 
Service  and  of  consuls  general  and  consuls  shall  be  by  commission  to  the  of- 
fices of  secretary  of  embassy  or  legation,  consul  general,  or  consul,  and  not  by 
commission  to  any  particular  post,  that  such  officers  shall  be  assigned  to  posts 
and  transferred  from  one  post  to  another  by  order  of  the  President,  and  pro- 
vides for  the  assignment  to  duty  of  such  officers  in  the  State  Department,  for 
their  transfer,  and  their  promotion,  and  is  set  forth  ante,  §  3130a.  Section  2 
of  said  act  provides  that  secretaries  in  the  Diplomatic  Service  and  consuls 
general  and  consuls  shall  be  graded  and  classified  according  to  an  appended 
schedule  and  receive  the  salaries  of  each  class  affixed  to  such  schedule,  and  is 
set  forth  ante,  §  3130b.  Section  3  of  said  act  amends  R.  S.  §  1685,  and  is  set 
forth  ante,  §  8131.  Section  4  of  said  act  provides  for  the  expenses  of  sec- 
retaries, consuls  generals  and  consuls  detailed  for  special  duty  outside  the  city 
of  Washington,  and  is  set  forth  ante,  §  3131a.  Section  5  of  said  act  provides 
for  reports  to  the  President  by  the  Secretary  of  State  of  secretaries,  etc.,  found 
to  be  specially  efficient  and  of  the  names  of  persons  found  to  be  fit  for  appoint- 
ments to  such  offices,  and  is  set  forth  ante,  8  3130c  Section  6  of  said  act 
amends  R.  S.  §  1674,  and  abolishes  the  offices  of  vice  consul  general,  deputy 
consul  general,  and  deputy  consul,  and  is  set  forth  ante,  {  3116,  post,  J  3140a. 
Section  7  of  said  act  prohibits  the  transaction  of  private  business  by  diplomatic 
officers,  and  is  set  forth  ante,  §  3130d. 

Cited    without    definite    application, 

Mathews  v.  U.  S.  (1887)  8  Sup.  Ct  80, 
82,  123  U.  S.  182,  31  L.  Ed.  127. 

§  3138.  (Act  April  5,  1906,  c.  1366,  §  1.)     Consular  S3rstem  reor- 
ganized. 

That  the  consular  system  of  the  United  States  be  reorganized  in 
the  .manner  hereinafter  provided  in  this  Act.    (34  Stat.  99.) 

This  section  was  part  of  the  Consular  Reorganization  Act  of  1906,  entitled 
*'An  act  to  provide  for  the  reorganization  of  the  Consular  Service  of  the  United 
States.*' 

Section  2  of  the  act,  as  amended  by  the  Consular  Reorganization  Act  of  May 
11,  1908,  c.  161,  35  Stat  101,  and  by  Act  Feb.  3,  1909,  c.  60,  35  Stat.  593,  was 
superseded  by  Act  Feb.  5,  1915,  c  23,  §§  1,  2,  5.    See  notes  under  S  3139,  post. 

Sections  3-5  of  said  act  are  set  forth  post,  §§  3140-3142. 

Section  6  of  the  act  amended  R.  S.  S$  1699,  1700,  and  is  incorporated  into 
those  sections  as  set  forth  post,  §§  3151,  3152. 

Sections  7-10  of  the  act  are  set  forth  post,  §§  3185-318a 

Before  this  act,  appointments  and  salaries  of  consular  officers  were  regu- 
lated  by  R.  S.  {  1690,  and  subsequent  provisions,  and  by  the  provisions  made 
for  each  fiscal  year  by  the  diplomatic  and  consular  appropriation  acts.  All 
such  previous  provisions  relating  to  the  subject  were  superseded  by  this  act 
and  the  act  "for  the  improvement  of  the  foreign  service"  of  Feb.  5,  1915,  c, 
23,  §§  1,  2,  ante,  §  3130a,  3130b. 

See,  also,  notes  under  R.  S.  §  1690,  ante. 

§  3139.    (Superseded.) 

This  section,  which  was  Act  April  5,  1906,  c.  1366,  §  2,  34  Stat.  39,  as 
amended  by  Act  May  11,  1908,  c.  161,  35  Stat.  101,  and  by  Act  Feb.  3,  1909, 
c.  60,  35  Stat.  593,  classified  and  graded  consuls  general  and  consuls  accord- 
ing to  a  list  annexed  thereto  of  the  different  posts,  divided  into  classes,  ac- 
cording to  cities,  with  the  salary  of  each  class  affixed  thereto,  the  classification 
being  governed  by  the  importance  of  the  posts.  It  was  superseded  by  Act 
Feb.  5,  1915,  c.  23,  §§  1,  2,  5,  ante,  S§  3130a,  3130b,  3130c.  See,  also,  notes 
under  R.  S.  {  1690,  ante. 

The  appointment  of  vice  consular  officers  was  provided  for  by  Act  April  5, 
1906,  c.  1366,  !  3,  post,  J  3140. 

The  appointment  of  inspectors  of  consulates,  to  be  designated  consuls  general 
at  large,  was  provided  for  by  §  4  of  said  act,  post,  $  3141. 

A  provision  that  "the  sole  and  only  compensation"  of  consular  officers  should 
be  "by  salaries  fixed  by  law"  was  made  by  §  8  of  said  act,  post,  §  3186. 

An  appropriation  for  the  salaries  of  consuls  general,  consuls,  and  vice  con- 
suls, was  made  by  the  diplomatic  and  consular  appropriation  act  for  the  fiscal 
year  1917,  Act  July  1,  1916.  c  208,  post,  §  3142a. 
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§  3140.  (Act  April  5,  1906,  c.  1366,  §  3.)  Vice-consular  officers; 
consular  agents;  grade  of  commercial  agent  abolished. 
The  offices  of  [vice-consuls-general,  deputy  consuls-general,]  vice- 
consuls,  [and  deputy  consuls]  shall  be  filled  by  appointment,  as  here- 
tofore, except  that  whenever,  in  his  judgment,  the  good  of  the  serv- 
ice requires  it,  consuls  may  be  designated  by  the  President  with- 
out thereby  changing  their  classification  to  act  for  a  period  not  to 
exceed  one  year  as  [vice-consuls-general,  deputy  consuls-general,]  vice- 
consuls,  [and  deputy  consuls] ;  and  when  so  acting  they  shall  not  be 
deemed  to  have  vacated  their  offices  as  consuls.  Consular  agents  may 
be  appointed,  when  necessary,  as  heretofore.  The  grade  of  commercial 
agent  is  abolished.    (34  Stat.  100.) 

This  section  was  J  3  of  the  Consular  Reorganization  Act  of  1906,  cited  above. 
Previous  provisions  for  appointment  of  vice-consular  officers  and  consular 
agents  were  made  by  R.  S.  §  1695,  post,  9  3147. 

Requirements  of  American  citizenship  of  vice  consuls  were  specified  in  the 
diplomatic  and  consular  appropriation  act  for  the  fiscal  year  1917,  Act  July  1, 
1916,  c.  208,  post,  §  3142a. 

Additional  compensation  to  vice-consular  officers  was  authorized  by  section 
8  of  this  act,  set  forth  post,  {  3186,  and  by  R.  S.  9  1685,  as  amended  Act  March 
2,  1909,  c.  235,  and  Act  Feb.  5,  1915,  c.  23,  9  3,  ante,  9  3131, 

The  words  of  this  section  "vice-consuls-general,  deputy  consuls-general,"  and 
"and  deputy  consuls,'*  inclosed  In  brackets,  were  superseded  by  the  abolition  of 
these  offices  by  Act  Feb.  5,  1915,  c.  23,  9  6,  post,  9  3140a. 
See  notes  under  9  3139,  ante. 

Notes  of  Decisioiui 

Vice  00 nsu is.— Where  a  vice  consul  cumbent  of  the  office,  though  recognized 
general  is  appointed  by  the  diplomatic  as  such  by  the  Department  of  State; 
representative  to  fill  the  office  in  case  nor  can  he  recover  salary  for  judicial 
of  an  emergency,  and  immediately  en-  duties  imposed  upon  him  as  vice  cen- 
ters on  the  discharge  of  the  duties  suL  Dainese  t.  U.  S.  (1879)  15  Ot  GL 
thereof,  and  is  recognized  by  the  state  64. 

department,  he  is  entitled  to  compensa-  A  substitute,  or  vice  consul,  left  in 

tion    from    the    time    of    appointment,  charge  of  the  consulate  during  the  tem- 

though  his  bond  is  not  executed  until  porary  absence  of  the  consul,  is  to  be 

some  time  later.    U.  S.  v.  Eaton  (1898)  compensated  out  of  the  statute  emolu- 

18  S.  Gt  374,  169  U.  S.  331,  42  L.  Ed.  ments  of  the  office,  subject  to  regula- 

767.  tions  of  the  department     (1856)  7  Op. 

Prior  to  Gonsular  Service  Act  1856  Atty.  Gen.  714. 

(11  Stat  52),  a  vice  consul  could  not  The  compensation  of  vice  consuls  and 

be  appointed  legally  by  the  consul,  L  vice  commercial  agents  does  not  stop 

e.,  without  the  advice  and  consent  of  during  the  absence  of  their  principals, 

the  Senate;   nor  can  such  a  person  be  (1868)  12  Op.  Atty.  Gen.  410. 
regarded  as  having  been  the  lawful  in- 

§  3140a.  (Act  Feb.  5,  1915,  c.  23,  §  6.)     Offices  of  vice  consul  gen- 
eral, deputy  consul  general,  and  deputy  consul  abolished. 
The  offices  of  vice  consul  general,  deputy  consul  general,  and 
deputy  consul  are  abolished.    (38  Stat.  806.) 

This  was  i>art  of  section  6  of  an  act  entitled  "An  act  for  the  improvement  of 
the  foreign  service,"  cited  above. 
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§  3141.  (Act  April  5,  1906,  c.  1366,  §  4.)  Inspectors  of  consulates; 
designation  as  consuls-general  at  large;  appointment;  duties; 
powers;  bonds;  misconduct  and  neglect  of  duty. 

There  shall  be  five  inspectors  of  consulates,  to  be  designated  and 
commissioned  as  consuls-general  at  large,  who  shall  receive  an 
annual  salary  of  five  thousand  dollars  each,  and  shall  be  paid  their 
actual  and  necessary  traveling  and  subsistence  expenses  while  trav- 
eling and  inspecting  under  instructions  from  the  Secretary  of  State. 
They  shall  be  appointed  by  the  President,  with  the  advice  and 
consent  of  the  Senate,  from  the  members  of  the  consular  force  pos- 
sessing the  requisite  qualifications  of  experience  and  ability.  They 
shall  make  such  inspections  of  consular  offices  as  the  Secretary  of 
State  shall  direct,  and  shall  report  to  him.  Each  consular  office  shall  be 
inspected  at  least  once  in  every  two  years.  Whenever  the  President  has 
reason  to  believe  that  the  business  of  a  consulate  or  a  consulate-general 
is  not  being  properly  conducted  and  that  it  is  necessary  for  the  public 
interest,  he  may  authorize  any  consul-general  at  large  to  suspend  the 
consul  or  consul-general,  and  administer  the  office  in  his  stead  for  a 
period  not  exceeding  ninety  days.  In  such  case  the  consul-general  at 
large  so  authorized  shall  have  power  to  suspend  any  vice  or  deputy 
consular  officer  or  clerk  in  said  office  during  the  period  aforesaid. 
The  provisions  of  law  relating  to  the  official  bonds  of  consuls-general, 
and  the  provisions  of  sections  seventeen  hundred  and  thirty-four, 
seventeen  hundred  and  thirty-five,  and  seventeen  hundred  and  thirty- 
six.  Revised  Statutes  of  the  United  States,  shall  apply  to  consuls- 
general  at  large.    (34  Stat.  100.) 

This  was  section  4  of  the  Consular  Reorganization  Act  of  1906,  cited  above. 
Provisions   relating  to  official  bonds  of  consuls-general,   mentioned  in   this 
section,  were  made  by  R.  S.  §  1697,  post,  §  3149. 

The  provisions  of  R.  S.  §§  1734,  1735,  1736,  also  mentioned  in  this  section, 
relating  to  embezzlement,  neglect  of  duty,  etc,  by  consular  "officers,  are  set 
forth  post,  §§  3192-3194. 

Appropriation  for  the  fiscal  year  1917  for  salaries  and  expenses  of  the  con- 
sular inspectors  designated  by  this  section  was  made  by  Act  July  1,  1916,  c. 
208,  39  Stat. 

§  3142.  (Act  April'  5,  1906,  c.  1366,  §  5.)  Consular  assistants  to  be 
citizens. 

No  person  who  is  not  an  American  citizen  shall  be  appointed 
hereafter  in  any  consulate-general  or  consulate  to  any  clerical  posi- 
tion the  salary  of  which  is  one  thousand  dollars  a  year  or  more. 
(34  Stat.  101.) 

This  was  section  5  of  the  Consular  Reorganization  Act  of  1906,  cited  above. 
The  appointment  of  consular  clerks  was  authorized  by  R.  S.  §  1704,  post,  § 
8154.    Their  salaries  were  fixed  by  a  provision  of  Act  Feb.  22,  1907,  c.  1184, 
post,  §  3155. 

A  provision  that  clerks  at  embassies  and  legations  shall  be  citizens  of  the 
United  States  when  appointed  was  contained  in  the  diplomatic  and  consular 
appropriation  act  for  the  fiscal  year  1907,  Act  June  IG,  1906,  c.  3337,  34  Stat. 
288,  ante,  §  3133.  Said  provision  was  repeated  in  the  subsequent  appropria- 
tion acts.     See  Act  July  1,  1916,  c.  208,  39  Stat. 

§  3142a.  (Act  July  1,  1916,  c.  208.)  Consuls  general,  consuls,  vice 
consuls,  and  consular  agents  to  be  citizens  of  the  United  States. 

For  salaries  of  consuls  general,  consuls,  and  vice  consuls,  as  pro- 
vided in  the  act  approved  February  fifth,  nineteen  hundred  and 
fifteen,  entitled  "An  Act  for  the  improvement  of  the  foreign  serv- 
ice," $1,139,000.  No  portion  of  this  sum  shall  be  paid  as  compen- 
sation to  vice  consuls  who  are  not  American  citizens:  Provided, 
That  if  in  any  case  the  Secretary  of  State  deems  it  impracticable 
immediately  to  secure  a  competent  vice  consul  who  is  an  Ameri- 
can citizen,  he  may  appoint  or  retain  as  vice  consul  and  compen- 
sate from  this  fund  a  person  not  an  American  citizen  until  such 
time  as  he  is  able  to  designate  a  competent  American  citizen  for 
4  U.S.CoMP.'ia-275  (4385) 
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such  post.  Every  consul  general,  consul,  and,  wherever  practicable, 
every  consular  agent,  shall  be  an  American  citizen.    (39  Stat.) 

This  was  a  provision  of  the  diplomatic  and  consular  appropriation  act  for 
the  fiscal  year  1917,  cited  above. 

All  appointments  of  consuls  general  and  consuls  are  to  be  by  commission  to 
the  office  of  consul  general  or  consul,  and  not  by  commission  to  any  particular 
post,  and  such  officers  are  to  be  assigned  to  posts,  and  transferred  from  one 
I>08t  to  another,  by  order  of  the  President,  as  the  interests  of  the  service  may 
require,  by  a  provision  of  Act  Feb.  5,  1915,  c.  23,  §  1,  ante,  8  3130a. 

Consuls  general  and  consuls  are  to  be  graded  and  classified  according  to  a 
specific  schedule,  with  the  salaries  of  each  class  affixed  to  such  schedule,  by 
Act  Feb.  5,  1915,  c.  23,  §  2,  ante,  8  3130b. 

Provisions  for  the  promotion  of  consuls  general  and  consuls  were  made  by 
a  provision  of  said  Act  Feb.  5,  1915,  c.  23,  §  1,  ante,  §  3130a.  See  nofes  un- 
der section  3139,  ante. 

The  appointment  of  vice  consuls  was  provided  for  by  Act  April  5,  1906,  c. 
136C,  §  3,  ante,  8  3140,  and  by  R.  S.  8  1695,  post,  8  3147. 

Provisions  relating  to  the  citizenship  of  diplomatic  officers  were  made  by  R. 
S.  8  1744,  i)08t,  8  8203,  and,  as  to  clerks  at  embassies  and  legations,>by  a  provi- 
sion of  Act  June  16,  1906,  c.  3337,  ante,  8  3133. 

§  3143.  (R.  S.  §  1691.)     Consuls,  etc.,  not  to  hold  office  at  different 
consulates. 
No  consul-general  or  consul  shall  be  permitted  to  hold  the  office 
of  consul-general  or  consul  at  any  other  consulate,  or  exercise  the 
duties  thereof. 

Act  March  3,  1869,  c.  125,  8  6,  15  Stat  322. 

All  appointments  of  consols  general  and  consuls  are  to  be  by  commission  to 
the  offices  of  consul  general  or  consul,  and  not  by  commission  to  any  particu- 
lar post,  and  such  officers  are  to  be  assigned  to  posts,  and  transferred  from  one 
post  to  another,  by  order  of  the  President,  as  the  interests  of  the  service  may 
require,  and  consuls  general  and  consuls  are  divided  into  classes,  and  the 
salaries  of  each  class  are  fixed,  by  Act  Feb.  5,  1915,  c.  23,  88  If  ^t  ante,  88 
8130a,  3130b. 

The  Presijient  was  authoriaed,'  whenever  in  his  judgment  the  good  of  the 
service  required  it,  to  designate  consuls,  without  thereby  changing  their  classi- 
fications, to  act  for  a  period  not  to  exceed  one  year  as  vice  consuls,  and  such  of- 
ficers, when  so  acting,  were  not  deemed  to  have  vacated  their  offices  as  con- 
sul, by  Act  April  5,  1906,  c.  1366,  8  3,  ante,  8  3140. 

Notes  of  Deoisioiis 

Knowledge  of  law.— A  consul  is  bound 
to  know  this  provision.  Sampson  v,  U. 
S.   (1895)  80  Ct  OL  366. 

§  3144.  (Act  Feb.  25,  1885,  c.  150.)     Consuls  and  constds-general 
not  to  receive  salary  of  secretary  of  legation  or  interpreter. 
Hereafter  no  consul  or  consul-general  shall  be  entitled  to  or  al- 
lowed any  part  of  any  salary  appropriated  for  payment  of  a  secre- 
tary [or  second  secretary]  of  legation  or  interpreter.    (23  Stat.  329.) 
This  was  a  provision  of  the  diplomatic  and  consular  appropriation  act  for 
the  fiscal  year  1886.  cited  above. 

The  words  of  this  section,  "or  second  secretary.**  inclosed  in  brackets,  may 
possibly  be  rejjardod  superseded  by  Act  Feb.  5,  1915,  c  23,  §{  1,  2,  ante,  H 
8130,  3130b.    See  notes  under  section  3139,  ante. 

(R.  S.  §  1692.  Repealed.) 
This  section  authorized  the  President  to  appoint  three  interpreters  of  the 
Chinese  language,  whose  compensation  was  to  be  at  a  rate  not  to  exceed 
$1,500  a  year,  and  who  were  to  be  assigned  for  duty  by  the  President  to  such 
consulates  in  China  as  he  might  think  proper.  It  was  repealed  as  Uie  effect 
of  the  repeal  of  Act  Aug.  18,  1856,  c.  127,  §  6,  11  Stat  55,  which  was  incor- 
porated in  this  section  of  the  Revised  Statutes,  by  a  provision  of  Act  June  11, 
1874,  c  275,  §  3,  18  Stat.  70,  accompanying  the  provisions  of  that  act  relat- 
ing to  the  same  subject,  set  forth  post,  {  3145. 

§  3145.  (Act  June  11, 1874,  c.  275,  §  3.)     Interpreters  at  consulates 
in  China  and  Japan. 

The  President  shall  be,  and  is  hereby,  authorized  to  appoint  in- 
terpreters to  the  consulates  at  Shanghai,  Tien  Tsin,  Fowchow,  and 
Kanagawa,  and  to  allow  thein  salaries  not  to  exceed,  in  either  case, 
the  rate  of  two  thousand  dollars  a  year ;  And  to  appoint  interpreters 
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to  the  consulates  at  Hankow,  Amoy,  Canton,  and  Hong-Kong,  and  to 
allow  them  salaries  not  to  exceed,  in  either  case,  the  rate  of  seven 
hundred  and  fifty  dollars  a  year ;  And  also  to  allow,  at  his  discretion, 
a  sum  not  exceeding  the  rate  of  five  hundred  dollars  for  any  one 
year  to  any  one  consulate  in  China  or  Japan,  respectively,  not  herein 
named,  for  expenses  of  interpretation.    (18  Stat.  70.) 

This  section  was  a  part  of  the  diplomatic  and  consular  appropriation  act  for 
the  fiscal  year  1875,  cited  above. 

A  further  provision  of  this  section  repealed  section  6  of  Act  Aug.  18,  1856, 
c.  127,  11  Stat  55,  which  was  incorporated  into  R.  S.  §  1692. 

Annual  appropriations  for  interpreters  to  be  employed  at  consulates  in  China 
and  Japan,  and  at  other  places,  are  made  in  the  recent  diplomatic  and  consular 
appropriation  acts.  The  provisions  for  the  fiscal  year  1917,  were  by  Act  July 
1,  1916,  c.  208,  39  Stat.  ^ 

Kotes  of  Deoisions 

Appointment.— The  President  is  an-      the  legation  to  China  therein  provided 
thorized,  under  the  provisions  of  diplo-      for  without  sending  their  names  to  the 
matic  and  Consular  Appropriation  Act      Senate  for  confirmation.    <1902)  24  Op. 
March  22,  1902   (32  Stat  78),  to  ap-      Atty.  Gen.  62. 
point   the  ten  student  interpreters  at 

§  3146.  (R.  S.  §  1693.)     Salary  of  interpreter  at  Bangkok. 

The  salary  of  the  interpreter  at  the  consulate  of  Bangkok,  in  Siam, 
shall  not  exceed  the  sum  of  five  hundred  dollars  a  year;    and  no 
salary  shall  be  allowed  the  marshal  at  that  consulate. 
Act  March  3,  1809,  c.  125,  §  7,  15  Stat.  322. 

An  appropriation  for  the  interpreter  to  legation  and  consulate  general  to 
Bangkok,  Siam,  at  $1,500  a  year,  is  repeated  in  recent  diplomatic  and  consular 
appropriation  acts.  The  provision  for  the  fiscal  year  1917  was  by  Act  July  1, 
1916,  c  208.  39  Stat 

(R.  S.  §  1694.     Superseded.) 

This  section  authorized  the  President  to  discontinue  the  consulate  at  Trini- 
dad de  Cuba  and  to  appoint  at  Cienfuegos  a  consul  with  the  same  salary. 

It  was  superseded  by  the  provisions  of  the  Consular  Reorganization  Act  of 
April  5,  1906,  c.  1366,  8  2,  34  Stat.  39,  which  was  superseded  by  Act  Feb.  6, 
1915,  c.  23,  §i  1.  2,  ante,  §§  3130a,  3130b.    See  notes  under  §  3139,  ante. 

§  3147.  (R.  S.  §  1695.)  Extent  of  consulates,  and  appointment  of 
vice-consular  officers. 
The  President  is  authorized  to  define  the  extent  of  country  to  be 
embraced  within  any  consulate  [or  commercial  agency] ,  and  to  pro- 
vide for  the  appointment  of  vice-consuls,  [vice-commercial  agents, 
deputy  consuls],  and  consular  agents,  therein,  in  such  manner  and 
under  such  regulations  as  he  shall  deem  proper;  but  no  compensa- 
tion shall  be  allowed  for  the  services  of  any  such  vice-consul,  [or 
vice-commercial  agent,]  beyond  nor  except  out  of  the  allowance 
made  by  law  for  the  principal  consular  officer  in  whose  place  such 
appointment  shall  be  made.  .No  vice-consul,  [vice-commercial 
agent,  deputy  consul],  or  consular  agent,  shall  be  appointed  other- 
wise than  under  such  regulations  as  have  been  or  may  be  prescrib- 
ed by  the  President. 

Act  Aug.  18,  1856,  c.  127,  §  14,  11  Stat.  57. 

The  words  of  this  section  "or  commercial  agency,"  "vice  commercial  agents," 
and  "deputy  consuls,"  inclosed  in  brackets,  were  superseded  by  the  abolition  of 
the  grade  of  commercial  agents,  by  the  consular  reorganization  act  of  April 
5,  1906,  c.  1366,  §  3,  ante,  §  3140,  and  by  the  abolition  of  the  office  of  deputy 
consiU,  by  Act  Feb.  5,  1915,  c.  23,  §  6,  ante,  §  3140a. 

Subsequent  provisions  for  the  appointment  of  vice  consular  officers  were 
made  by  Act  April  5,  1906,  c  1366,  {  8,  ante,  J  3140. 

Subsequent  provisions  for  compensation  of  vice  consuls  were  made  by  Act 
April  5, 1906,  c.  1366,  §  8,  post,  §  3186,  and  by  R.  S.  {  1685,  as  amended  by  Act 
March  2,  1909,  c.  235,  and  Act  Feb.  5,  1915,  c.  23,  §  3,  ante,  §  3131. 

Provisions  as  to  the  citizenship  of  vice  consuls  were  made  in  the  diplomatic 
and  consular  appropriation  act  for  the  fiscal  year  1917,  Act  July  1,  1916,  c 
208,  ante,  §  3142a. 

Notes  of  Deoisioiui 

Validity  of  section.— This  section  is      art  2,  {  2,  requiring  consuls  to  be  ap- 
yalid,  and  does  not  conflict  with  Const      pointed  by  the  president,  by  and  with 
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the  advice  and  consent  of  the  senate.  approval    of    the    Secretary   of    State. 

tJ.  S.  V.  Eaton  (1808)  18  Sup.  Ct.  374,  (1855)  7  Op.  Atty.  Gen.  243. 

379,  169  U.  S.  331,  42  L.  Ed.  767.  A  person  placed  in  charge  of  a  con- 
sular   office   by   the   incumbent   of   the 

Appoijitment.— Under  this  section  and  consulate,  but  without  appointment  and 

R.    S.   §   1703    (superseded   by   section  qualification  as  prescribed  by  the  Con- 

3186,   post),  authorizing  the  president  gtitution  and  laws  of  the  United  States, 

to  provide  for  the  appointment  of  vice  cannot    lawfully    perform    the    regular 

consuls,    vice   commercial   agents,   etc.,  official  duties  of  the  post,   nor  should 

and   to   fix  the   compensation  therefor,  ^e  be  permitted  to  perform  those  other 

and   under  sections  36   and  87  of  the  unofficial    services,    such    as    notarial 

consular  regulations  of  1888,  made  in  services,  which  a  consul  is  not  required 

pursuance  thereof,  it  was  proper  to  ap-  \yy  la^  to  perform,  but  the  chief  value 

point  a  vice   consul  general  when  the  of  which  depends  entirely  on  the  fact 

consul   general  is   sick   and   unable    to  t^at   the   person   rendering   them  is   a 

discharge  his  duties,  and  the  vice  con-  consular  officer.     (1891)   20  Op.  Atty. 

sul   previously   appointed  has   not   yet  q^u^  92, 

qualified,  and  is  absent  from  the  coun-  ^ '      ',              a       a            , 

try.     U.  S.  y.  Eaton  (1898)  18  S.  Ct  Consular  aoenU^A  consular  agent  « 

374,   376,   169   U.   S.   331,  42   L.   Ed.  t\«    representative    of    the    consul    to 

•fffj  whom  he  is  subordinate.    Gould  v.  Sta- 

Nothing  in  Act  March  1,  1855,  c.  133,  Pl««  <«•  C  1881)  9  Fed.  159,  160. 

forbids  the   continued  appointment  of  Cited     without    definite    applioation, 

vice   consuls  or  consular  agents,  with  Boyd  v.  U.   S.   (1896)  31  Ct.  CI.  158. 

§  3148.  (R.  S.  §  1696.)     Expenses  of  vice-consulates  and  consular 
agencies. 
The  only  allowance  to  any  vice-consulate  or  consular  agency  for 
expenses  shall  be  an  amount  sufficient  to  pay  for  stationery  and  post- 
age on  official  letters. 

Act  March  3,  1869,  c.  125,  §  6,  15  Stat.  322. 

Ifotei  of  Deoieioiui 

Cleric  hire*— See  U.  S.  v.  Owen  (D.  C. 
1891)  47  Fed.  797,  798. 

§  3149.  (R.  S.  §  1697,  as  amended,  Act  Dec.  21,  1898,  c.  36,  §  1.) 
Bonds  of  consular  officers  to  be  furnished  and  deposited  with 
Secretary  of  Treasury ;  suits  on  bonds. 
Every  consul-general,  consul,  [and  commercial  agent,]  before  he 
receives  his  commission,  or  enters  upon  the  duties  of  his  office, 
shall  give  a  bond  to  the  United  States,  with  such  sureties,  who  shall 
be  permanent  residents  of  the  United  States,  as  the  Secretary  of 
State  shall  approve,  in  a  penal  sum  not  less  than  one  thousand  dol- 
lars, and  in  no  case  less  than  the  annual  compensation  allowed  to 
such  officer,  and  not  more  than  ten  thousand  dollars,  and  in  such 
form  as  the  President  shall  prescribe,  conditioned  for  the  true  and 
faithful  accounting  for,  paying  over,  and  delivering  up  of  all  fees,* 
moneys,  goods,  effects,  books,  records,  papers,  and  other  property 
which  shall  come  to  his  hands,  or  to  the  hands  of  any  other  person, 
to  his  use  as  such  consul-general,  consul,  [or  commercial  agent]  un- 
der any  law,  now  or  hereafter  enacted,  or  by  virtue  of  his  office ;  and 
for  the  true  and  faithful  performance  of  all  other  duties,  now  or 
hereafter  lawfully  imposed  upon  him  as  such  consul-general,  consul, 
[or  commercial  agent].  The  bond  herein  mentioned  shall  be  depos- 
ited with  the  Secretary  of  the  Treasury.  In  case  of  a  breach  of  any 
such  bond,  any  person  thereby  injured  may  institute,  in  his  own 
name  and  for  his  sole  use,  a  suit  on  said  bond,  and  thereupon  re- 
cover such  damages  as  shall  be  legally  assessed,  with  costs  of  suit, 
for  which  execution  may  issue  for  him  in  due  form ;  but  if  such 
party  fails  to  recover  in  the  suit,  judgment  shall  be  rendered  and 
execution  may  issue  against  him  for  costs  in  favor  of  the  defendant, 
and  the  United  States  shall,  in  no  case,  be  liable  for  the  same.  The 
said  bond  shall  remain,  after  any  judgment  rendered  thereon,  as  a 
security  for  the  benefit  of  any  person  injured  by  a  breach  of  the 
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condition  of  the  same  until  the  whole  penalty  has  been  recovered  ; 
and  the  proceeding  shall  always  be  as  directed  in  this  section. 

Act  Aug.  18,  1856,  c.  127,  $  13,  11  Stat.  56.  Act  Dec.  21,  1898,  c.  36,  {  1, 
30  Stat.  770. 

This  section,  as  enacted  in  the  Revised  Statutes,  did  not  contain  after  the 
words  *'under  any  law,  now  or  hereafter  enacted,"  the  further  clause,  "or  by 
virtue  of  his  oflBce,"  and  it  ended  with  the  provision,  "The  bond  herein  men- 
tioned shall  be  deposited  with  the  Secretary  of  the  Treasury."  It  was  amended 
by  inserting  said  words  "or  by  virtue  of  his  office,"  and  by  adding  the  provi- 
sions beginning  with  the  words  "In  case  of  a  breach  of  any  such  bonds,"  to 
the  end  of  the  section  as  set  forth  here,  by  Act  Dec.  21,  1898,  c.  36,  §  1,  cited 
above. 

The  words  of  this  section,  "and  commercial  agent,"  and  "or  commercial 
agent,"  inclosed  in  brackets,  were  superseded  by  the  abolition  of  the  grade  of 
commercial  agent  by  the  Consular  Reorganization  Act  of  April  5,  1906,  c. 
1366,  §  3,  ante,  §  3140. 

A  provision,  similar  to  a  general  requirement  of  this  section,  that  "The 
bonds  which  consular  officers  who  are  not  compensated  by  salaries  are  required 
by  the  thirteenth  section  of  the  act  of  August  eighteenth,  eighteen  hundred  and 
fifty-six,  to  enter  int©,  shall  hereafter  be  made  with  such  sureties  as  the  Secre- 
tary of  State  shall  approve,"  was  made  by  Act  June  11,  1874,  c.  275,  §  1,  18 
Stat.  67.  It  was  superseded  by  the  provision  that  "the  sole  and  only  compensa- 
tion" of  officers  in  the  consular  service  "shall  be  by  salaries  fixed  by  law,"  of 
the  Consular  Reorganization  Act  of  April  5,  1906,  c.  1366,  §  8,  post,  §  3186. 

Act  Aug.  18,  1856,  c.  127,  §  13,  referred  to  in  said  provision  of  Act  June  11, 
1874.  c.  275,  §  1,  was  incorporated,  with  some  changes,  in  this  section. 

Officers'  bonds  were  required  to  be  examined  at  least  once  every  two  years, 
and  renewed  at  least  once  every  four  years,  by  Act  March  2,  1895,  c.  177,  §  5, 
post,  §§  3289,  3290. 

Other  provisions  for  suit  on  bond  in  case  of  neglect  of  duty,  etc.,  were  made 
by  R.  S.  §  1735,  post,  §  3193. 

Consular  officers  were  forbidden  to  accept  appointments  from  foreign  states 
as  administrator,  guardian,  etc.,  without  giving  bond,  by  Act  June  30,  1902,  c. 
1331,  post,  §  3165. 

The  provisions  of  law  relating  to  official  bonds  of  consuls-general  were  made 
to  apply  to  the  inspectors  of  consulates,  designated  as  consuls-general  at  large, 
by  a  provision  of  the  Consular  Reorganization  Act  of  April  6,  1906,  c  1366,  { 
4,  ante,  §  3141. 

Notes  of  Decisions 

Necessity  of  bondw— A  consul  or  vice  state  or  United  States  laws  as  surety  or 

consul  is  not  invested  with  the  office  guaranty  companies  authorized  by  their 

until  he  gives  the  bond  required  by  law;  charter  to  undertake  such  obligations, 

nor  can  he  recover  the  salary  of  the  (1891)  20  Op.  Atty.  Gen.  16. 

office   where  he  has  neglected  to  give  j^^^  ^^  ^^^^      ^^^^^  ^^  bond.-A  con- 

r^  A    in  ^^^^^^  ^-  ^'  ^-  ^^^^^^  ^^  sul's  bond  speaks  and  takes  effect,  not 

r;,t.     «      ^  .          -  c,x  .     .        ^  V       J  from  its  date,  but  from  the  time  of  its 

The  Secretary  of  State  is  not  bound  approval    by    the    Secretary    of    State, 

to  issue  his  instructions  to  a  foreign  (I879)  14  Op   Atty   Gen   7 

minister,  nor  order  him.  to  his  post,  un-  Accordingly,  where  an'appointee  to  a 

til  he  has  manifested  his  acceptance  of  consulship    was    commissioned    on    the 

the  office  and  his  ability  to  comply  with  ^^^^  ^^  January,  and  his  bond,  though 

the  conditions  precedent  by  the  ^ying  ^^^^^  ^^  ^y^^  j^^j^  ^^  ^^^^  ^^^^y^   ^^g 

of  a  bond.    Williams  v.  U.  S.  (1888)  23  ^^^^  approved  by  the  Secretary  until  the 

Ct.  CI.  46.              .       ^             ,               ,  27th,  held,  that  the  bond  was  valid  and 

A  person  appointed  consul-general  g„ffieient  under  said  act.  Id. 
who  takes  the  oath  of  office,  but,  failmg  .  .  ^...^  .  *,  r^^  1  ^  . 
to  execute  a  bond  as  required,  his  com-  ^Liability  of  sureties—The  neglect  of 
mission  was  not  delivered  to  him,  is  t^e  treasury  department  in  claiming 
not  qualified  to  receive  the  commission  moneys  paid  to  a  consul  m  excess  of 
or  to  enter  upon  the  duties  of  the  bis  salary  does  not  discharge  the  sure- 
office,  and  consequently  is  not  entitled  ties  on  his  bond  from  liability  therefor, 
to  pay  as  an  incumbent  of  such  of-  though  such  neglect  continues  long 
fice.     (1885)  18  Op.  Atty.  Gen.  157.  enough  to  afford  the  sureties  a  good 

defense  against  any  but  the  govern- 
Attestatlon  of  bond.— It  is  not  essen-  ment.  U.  S.  v.  Bee  (1893)  54  Fed. 
tial  to  the  validity  of  a  consular  bond  112,  4  C.  C.  A.  219. 
that  it  should  be  attested.  (1820)  1  »phe  surety  of  a  consular  officer  can- 
Op.  Atty.  Gen.  378.  ^^t  be  held  liable  for  the  statutory  pen- 
Corporation  surety.— It  is  competent  alty  incurred  by  the  principal  under  R. 
for  the  Secretary  of  State,  under  this  S.  §  1723,  post,  §  3179,  for  charging 
section,  to  accept  as  sureties  upon  offi-  excessive  fees,  where  such  fees,  includ- 
dal  bonds  of  United  States  consular  ing  the  excess,  have  been  charged 
officers,,  corporations   organized  under  against  him  in  his  account,  and  paid  to 
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the   Treasury   Department.     U.    S.   v.  purposes  not  comprehended  within  his 

Ballantine  (1905)  138  Fed.  312,  70  O.  consular  duties,  as  prescribed  by  such 

C.  A.  602,  act.     U.  S.  v.  BeU  (D.  C.  1829)  Fed. 

A  bond  given  by  a  public  officer,  as  a  Cas.  No.  14,565. 

consul   general   of   the   United    States,  In  an  action  on  the  official  bond  of  a 

conditioned  that  he  will  faithfully  dis-  United  States  consul,  the  condition  of 

charge    the    duties    of    his    office,    and  which   requires  him   to   deliver  up  all 

faithfully  account  for  and  pay  over  all  fees  and  moneys  which  shall  come  to 

moneys  which  shall  come  into  his  hands  his  hands,  as  provided  by  this  section, 

under    any    law,    must    be    construed  he  is  not  liable  for  money  paid,  under 

strictly,  in  favor  of  the  sureties,  with  the  direction  of  the  state  department, 

respect    to   the   duties   and   obligations  to  a  clerk  appointed  by  the  president, 

secured,  and  it  cannot  be  held  a  breach  although   R.   S.   §  1696,   ante,  {  3148, 

of  such  bond  that  he  failed  to  return  provides  that  the  only  allowance  to  any 

to   the   treasury   a   sum   overpaid   him  vice  consulate  or  consular  agency  for 

on  his  salary  through  mistake.     U.  S.  expenses  shall  be  an  amount  sufficient 

V.  Boyd  (C.  C.  1902)  118  Fed.  89.  to  pay  for  stationery  and  postage  on 

The   surety   of   a   consul   under   Act  official  letters.     U.  S.  v.  Owen  (D.  O. 

April  14,  1792,  is  not   responsible  on  1891)  47  Fed.  797. 
account  of  moneys  remitted  to  him  for 

§  3150.  (R.  S.  §  1698,  as  amended,  Act  Dec.  21,  1898,  c.  36,  §  2.) 
Bonds  of  vice-consuls;  deposit  with  Secretary  of  Treasury; 
suits  on  bonds. 
Every  [vice-consul-general  or]  vice-consul  shall,  before  he  enters 
on  the  execution  of  his  trust,  give  bonds,  with  such  sureties,  who 
shall  be  permanent  residents  of  the  United  States,  as  shall  be  ap- 
proved by  the  Secretary  of  State,  in  a  sum  not  less  than  two  thousand 
dollars  nor  more  than  ten  thousand  dollars,  conditioned  for  the 
true  and  faithful  discharge  of  the  duties  of  his  office  according  to 
law,  and  for  truly  accounting  for  all  moneys,  goods,  and  effects 
which  may  come  into  his  possession  by  virtue  of  his  office.  The  bond 
shall  be  lodged  in  the  office  of  the  Secretary  of  the  Treasury.  In  case 
of  a  breach  of  any  such  bond,  any  person  thereby  injured  may  in- 
stitute, in  his  own  name,  and  for  his  sole  use,  a  suit  on  said  bond, 
and  thereupon  recover  such  damages  as  shall  be  legally  assessed, 
with  costs  of  suit,  for  which  execution  may  issue  for  him  in  due  form ; 
but  if  such  party  fails  to  recover  in  the  suit,  judgment  shall  be  ren- 
dered and  execution  may  issue  against  him  for  costs  in  favor  of  the 
defendant,  and  the  United  States  shall  in  no  case  be  liable  for  the 
same.  The  said  bond  shall  remain  after  any  judgment  rendered 
thereon  as  a  security  for  the  benefit  of  any  person  injured  by  a 
breach  of  the  condition  of  the  same  until  the  whole  penalty  has  been 
recovered;  and  the  proceedings  shall  always  be  as  directed  in  this 
section.  That  when  suit  is  brought  upon  the  bond  prescribed  in  this 
or  the  preceding  section,  if  the  principal  in  the  bond  resides  in  a 
foreign  country,  the  summons,  or  other  process,  may  be  served  upon 
him  by  filing  a  certified  copy  of  the  same  with  the  Secretary  of  the 
Treasury,  which  service  shall  be  deemed  sufficient  to  give  the  court 
jurisdiction  over  the  person  and  property  of  the  defendant ;  and  the 
bond  prescribed  in  this  and  the  preceding  section  shall  contain  a 
condition  to  accept  such  service  as  sufficient  to  give  the  court  juris- 
diction as  aforesaid.  The  principal  shall  have  ninety  days  from  the 
time  of  such  service  in  which  to  enter  his  appearance  in  the  action. 
When  a  copy  of  such  summons  or  other  process  has  been  filed  with 
the  Secretary  of  the  Treasury,  he  shall  at  once  mail  a  copy  thereof 
to  the  principal  at  his  last  known  place  of  residence. 

Act  April  14,  1792,  c.  24,  §  6,  1  Stat.  256.  Act  Dec.  21,  1898,  c.  36,  §  2, 
80  Stat  771. 

This  section,  as  enacted  in  the  Revised  Statutes,  only  required  "Every  vice- 
consul*'  to  "give  bond,  with  such  sureties  as  shall  be  approved  by  the  Secretary 
of  State,"  etc.,  and  ended  with  the  provision,  "The  bond  shall  be  lodged  in 
the  office  of  the  Secretary  of  the  Treasury."  It  was  amefaded  by  inserting, 
after  the  word  "vice-consul,"  where  it  first  occurs,  the  words  "general,  or 
vice-consul";  by  insertipg.  after  the  words  "with  such  sureties,"  the  words 
'*who  shall  be  permanent  residents  of  the  United  States";   and  by  adding  the 
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provisions  beginning  with  the  words,  "In  case  of  a  breach  of  any  such  bond/*  to 
the  end  of  the  section  as  set  forth  here,  by  Act  Dec.  21,  1898,  c.  36,  {  2,  last 
cited  above. 

The  words  of  this  section  "vice-consul-general  or,*'  inclosed  in  brackets,  were 
superseded  by  the  abolition  of  the  office  of  vice-consul-general  by  Act  Feb.  5, 
1915,  c.  23,  §  0,  ante,  §  3140a. 

See  note  to  R.  S.  §  1697,  ante,  §  8149. 

Notes  of  Deoisioiui 

Time  of  executing  bond.— The  officer  Form   of  bondd— See   (1885)   18  Op. 

is   entitled   to  compensation   from   the  Atty.  Gen.  274,  holding  that,  where  the 

time  of  appointment,  though  his  bond  form  of  the  bond  is  not  prescribed  by 

is  not  executed  until  some  time  later.  statute,  its  form  may  be  determined  by 

U.  S.  V.  £:aton  (1898)  18  Sup.  Gt  374,  the  officer  whose  duty  it  is  to  approve 

380,  169  U.  S.  331,  42  L.  Ed.  767.  the  same. 

§  3151.  (R.  S.  §  1699,  as  amended.  Act  AprU  5,  1906,  c.  1366,  §  6.) 
Consular  officers  not  to  transact  business. 
No  consul-general,  consul,  or  consular  agent  receiving  a  salary 
of  more  than  one  thousand  dollars  a  year  shall,  while  he  holds  his 
office,  be  interested  in  or  transact  any  business  as  a  merchant,  fac- 
tor, broker,  or  other  trader,  or  as  a  clerk  or  other  agent  for  any 
such  person  to,  from,  or  within  the  port,  place,  or  limits  of  his  juris- 
diction, directly  or  indirectly,  either  in  his  own  name  or  in  the  name 
or  through  the  agency  of  any  other  person ;  nor  shall  he  practice  as  a 
lawyer  for  compensation  or  be  interested  in  the  fees  or  compensation 
of  any  lawyer ;  and  he  shall  in  his  official  bond  stipulate  as  a  condition 
thereof  not  to  violate  this  prohibition. 

Act  Aug.  18,  1856,  c.  127,  §  5,  11  Stat.  55.  Act  April  5,  1906,  c.  1366,  I  6, 
84  Stat.  101. 
This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 
"No  consul-general,  consul,  or  commercial  agent,  embraced  in  schedule  B, 
shall,  while  he  holds  his  office,  be  interested  in  or  transact  any  business  as  u 
merchant,  factor,  broker,  or  other  trader,  or  as  a  clerk  or  other  agent  for  any 
such  person  to,  from,  or  within  the  port,  place,  or  limits  of  his  consulate  or 
commercial  agency,  directly  or  indirectly,  either  in  his  own  name,  or  in  the 
name  or  through  the  agency  of  any  other  person;  and  he  shall,  in  his  official 
bond,  stipulate,  as  a  condition  thereof,  not  to  violate  this  prohibition." 

It  was  amended  to  read  as  set  forth  here  by  the  Consular  Reorganization  Act 
of  April  5,  1906,  c.  1366,  §  6,  last  cited  above. 

The  amendments  of  this  section  and  of  R.  S.  J  1700,  made  by  said  section 
6  of  the  Consular  Reorganization  Act,  consisted  in  changes  in  the  description  of 
the  consular  officers  forbidden  to  engage  in  business,  etc.,  to  conform  to  the 
changes  made  by  other  provisions  of  said  Consular  Reorganization  Act,  and  in 
including  in  the  prohibition  practicing  as  a  lawyer  for  compensation  or  being 
interested  in  the  fees  or  compensation  of  any  lawyer. 

A  provision  exempting  the  consuls  at  Vladivostock,  at  Fayal,  and  at  Auck- 
land from  the  prohibition  in  R.  S.  §§  1699,  1700,  may  also  be  regarded  as  su- 
I>erseded  by  said  amendments  and  the  reorganization  of  the  consular  service. 

A  similar  prohibition  as  to  ambassadors,  ministers,  ministers  resident,  dip- 
lomatic agents,  and  secretaries  in  the  diplomatic  service  was  made  by  Act  Feb. 
6,  1915,  c.  23,  §  7,  ante,  §  3130d. 
See,  also,  §  3152,  post. 

Kotes  of  Deoisioiui 

Rights  and  iiabiiltfea.— The  consul  of  United  Ins.  Co.  (N.  Y.  1800)  1  Johns, 

a  neutral  state,  residing  in  a  belligerent  Cas.  363. 

country   and   carrying   on   trade   as  a  A   consul  in   a   foreign    port,    under 

merchant,  will  be  regarded  as  domiciled  whose  authority  a  vessel  is  sold,  cannot 

in  that  country;  and,  if  connected  with  acquire  an  interest  therein  under  the 

neutral    merchants    as    a    partner    in  sale.     Riley  v.  The  Obeli  Mitchell  (D. 

trade,  his  property  is  subject  to  cap-  C.  1861)  Fed.  Cas.  No.  11,8S^. 
ture    and    condemnation.      Arnold    v. 

§  3152.  (R.  S.  §  1700,  as  amended,  Act  April  5,  1906,  c.  1366,  §  6.) 
Extension  of  prohibition  upon  transacting  business. 
All  consular  officers  whose  respective  salaries  exceed  one  thou- 
sand dollars  a  year  shall  be  subject  to  the  prohibition  against  trans- 
acting business,  practicing  as  a  lawyer,  or  being  interested  in  the 
fees  or  compensation  of  any  lawyer  contained  in  the  preceding  section. 
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And  the  President  may  extend  the  prohibition  to  any  consul-general, 
consul,  or  consular  agent  whose  salary  does  not  exceed  one  thousand 
dollars  a  year  or  who  may  be  compensated  by  fees,  and  to  any  vice 
[or  deputy]  consular  officer  or  consular  agent,  and  may  require  such 
officer  to  give  a  bond  not  to  violate  the  prohibition. 

Act  Aug.  18,  1856,  c.  127,  §  15,  11  Stat.  57.  Act  Feb.  4,  1862,  c  17,  §  1, 
12  Stat.  335,  336.    Act  April  5,  1906,  c.  1366,  §  6,  34  Stat.  101. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 

**A11  consular  officers  whose  respective  salaries  exceed  one  thousand  dollars 
a  year,  shall  be  subject  to  the  prohibition  against  transacting  business  con- 
tained in  the  preceding  section.  And  the  President  may  extend  the  prohibition 
to  any  consul  or  commercial  agent  not  embraced  in  Schedules  B  and  C,  and 
to  any  vice-consul,  vice-commercial  agent,  deputy  consul,  or  consular  agent,  and 
may  require  such  officer  to  give  bond  not  to  violate  the  same."  It  was  amend- 
ed to  read  as  set  forth  here  by  the  Consular  Reorganization  Act  of  April  5, 
1906,  c.  1366,  §  6,  last  cited  above. 

The  words  of  this  section  "or  deputy,**  inclosed  in  brackets,  were  superseded 
by  the  abolition  of  the  offices  of  deputy  consuls  general  and  deputy  consuls  by 
Act  Feb.  6,  1915.  c.  23.  $  6,  ante,  §  3140a. 

See  note  to  preceding  section. 

§  3153.  (R.  S.  §  1701.)  Penalty  for  illegally  transacting  business. 
Every  consul-general,  consul,  [or  commercial  agent]  who  violates 
the  prohibition  against  transacting  business,  required  to  be  inserted 
in  his  official  bond,  shall  be  liable  to  a  penalty  therefor,  for  the  use 
of  the  United  States,  equal  in  amount  to  the  annual  compensation 
specified  for  him  [in  Schedule  B],  which  may  be  recovered  in  an 
action  of  debt  at  the  suit  of  the  United  States,  either  directly  for  the 
penalty,  as  such,  against  such  consul-general,  or  consul,  [or  commer- 
cial agent,]  or  upon  his  official  bond,  as  liquidated  damages,  for  the 
breach  of  such  condition  against  such  consul-general,  consul,  [or 
commercial  agent,]  and  his  sureties,  or  any  one  or  more  of  them; 
and  in  every  such  case  all  such  actions  shall  be  open  to  the  United 
States  for  the  collection  of  such  penalty  till  the  same  shall  be  col- 
lected in  some  one  of  such  actions;  and  every  such  penalty,  when 
collected,  shall  be  paid  into  the  Treasury  of  the  United  States. 

Act  Aug.  18,  1856,  c.  127,  §  5,  11  Stat.  55. 

Tbe  words  of  this  section  "or  commercial  agent,**  inclosed  in  brackets,  were 
superseded  by  tbe  abolition  of  the  grade  of  commercial  agent  by  the  Consular 
Reorganization  Act  of  April  5,  1906,  c.  1366,  §  3,  ante,  $  3140. 

The  words  **in  Schedule  B,"  also  inclosed  in  brackets,  were  superseded  by 
the  classification  of  consular  officers  by  section  2  of  the  same  act,  which  was 
superseded  by  Act  Feb.  5, 1915,  c.  23,  §§  1,  2,  ante,  §§  3130a,  3130b.  See  notes 
under  said  §  3139,  ante. 

(R.  S.  §§  1702,  1703.     Superseded.) 

R.  S.  §  1702,  was  as  follows : 

**The  compensation  of  consuls  whose  annual  salaries  do  not,  under  existing 
law,  exceed  one  thousand  five  hundred  dollars,  shall,  when  the  fees  collected  at 
the  consulates  where  they  are  located  and  paid  into  the  Treasury  of  the  United 
States  amount  to  three  thousand  dollars,  be  two  thousand  dollars  a  year." 

R.  S.  §  1703,  was  as  follows: 

**Every  vice-consul  and  commercial  agent  shall  be  entitled,  as  compensation 
for  his  services  as  such,  to  the  whole  or  so  much  of  the  compensation  of  the 
principal  consular  officer  in  whose  place  he  shall  be  appointed,  as  shall  be 
determined  by  the  President,  and  the  residue,  if  any,  shall  be  paid  to  such 
principal  consular  officer;  and  every  consular  agent  slvall  be  entitled,  as  com- 
pensation for  his  services,  to  such  fees  as  he  may  collect  under  the  regulations 
prescribed  by  the  President  governing  the  subject  of  fees,  or  to  so  much  thereof 
as  shall  be  determined  by  the  President;  and  the  principal  officer  of  the  con- 
sulate or  commercial  agency  within  the  limits  of  which  such  consular  agent 
shall  be  appointed  shall  be  entitled  to  the  residue,  if  any,  in  addition  to  any 
other  compensation  allowed  him  by  law  for  his  services  therein." 

Both  sections  were  superseded  by  the  different  provisions  for  compensation 
of  consular  officers  made  by  tbe  Consular  Reorganization  Act  of  April  5,  1906, 
c.  1366,  §  8,  post,  §  3186,  and  by  Act  Feb.  5,  1915,  c.  23,  §§  1,  2,  ante,  99  3130a, 
3130b,  and  R.  S.  {  1685,  as  amended  by  Act  March  2,  1909,  c  235,  and  Act 
Feb.  5,  1915,  c.  23,  §  3,  ante,  §  3131. 
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§  3154.  (R.  S.  §  1704.)     Appointment  of  consular  assistants. 

The  President  is  authorized,  whenever  he  shall  think  the  public 
good  will  be  promoted  thereby,  to  appoint  consular  [clerks],  [not 
exceeding  thirteen  in  number  at  any  one  time,]  who  shall  be  citizens 
of  the  United  States,  and  over  eighteen  years  of  age  at  the  time  of 
their  appointment,  and  shall  be  entitled  to  compensation  for  their 
services  respectively  at  a  rate  not  exceeding  one  thousand  dollars  a 
year  each,  to  be  determined  by  the  President;  and  to  assign  such 
[clerks],  from  time  to  time,  to  such  consulates  and  with  such  duties 
as  he  shall  direct. 

Act  June  20,  1864,  c.  136,  §  2,  13  Stat.  139. 

The  provision  of  this  section  that  the  compensation  of  consular  clerks  should 
not  exceed  $1,000  a  year,  and  a  provision  that  the  annual  salary  of  clerks  after 
five  years'  continuous  service  should  be  $1,200,  made  by  Act  June  11,  1874,  c. 
275,  §  5,  18  Stat  70,  were  amended  by  a  provision  of  Act  Feb.  22,  1907,  c. 
1184,  post,  $  3155. 

The  word  "clerks,"  inclosed  in  brackets  where  it  occurs  twice  in  this  section, 
was  superseded  by  a  provision  that  consular  clerks  should  be  styled  "consular 
assistants,"  of  Act  May  21,  1908,  c.  183,  post,  §  3156. 

The  further  words  of  this  section,  also  inclosed  in  brackets,  "not  exceeding 
thirteen  in  number  at  any  one  time,"  were  superseded  by  provisions  for  addi- 
tional consular  assistants,  of  said  Act  May  21,  1908,  c.  183,  and  Act  March 
2,  1909,  c.  235,  post,  §§  3156,  3157. 

The  diplomatic  and  consular  appropriation  acts  for  each  year  provide  for  an 
allowance  for  clerk  hire.  The  provision  for  the  fiscal  year  1917  was  by  Act 
July  1,  1916,  c.  208,  39  Stat. 

No  person  not  an  American  citizen  was  to  be  appointed  in  any  consulate 
general  or  consulate  to  any  clerical  i)Osition  the  salary  of  which  is  $1,000  a 
year  or  more,  by  the  Consular  Reorganization  Act  of  April  5,  1906,  c  1366,  { 
5,  ante,  §  3142. 

§  3155.  (Act  Feb.  22,  1907,  c.  1184.)  Salaries  of  consular  assist- 
ants. 

From  and  after  the  first  day  of  July,  nineteen  hundred  and  seven, 
the  salaries  of  consular  [clerks]  shall  be  at  the  rate  of  one  thousand 
dollars  a  year  for  the  first  three  years  of  continuous  service  as  such, 
and  shall  be  increased  two  hundred  dollars  a  year  for  each  succeeding 
year  of  continuous  service  until  a  maximum  compensation  of  one 
thousand  eight  hundred  dollars  a  year  shall  be  reached,  and  section 
seventeen  hundred  and  four,  Revised  Statutes,  and  its  amendatory  Act 
of  June  eleventh,  eighteen  hundred  and  seventy- four,  are  hereby  so 
amended :  Provided,  That  the  salary  of  no  consular  clerk  herein  pro- 
vided for,  and  now-  in  the  service,  shall  be  reduced  by  this  act. 
(34  Stat.  923.) 

This  was  a  provision  of  the  diplomatic  and  consular  appropriation  act  for  the 
fiscal  year  1908,  cited  above. 

R.  S.  §  1704,  amended  thereby,  is  set  forth  ante,  §  3154.  The  provision  of 
Act  June  11,  1874,  c.  275,  §  5.  18  Stat.  70,  making  the  salary  $1,200  after 
^Ye  years'  service,  was  superseded  by  this  provision. 

The  word  "clerks,"  inclosed  in  brackets  in  this  section,  was  superseded  by  a 
provision  that  consular  clerks  should  be  styled  "consular  assistants,"  of  Act 
May  21,  1908,  c.  183,  post,  §  3150. 

§  3156.  (Act  May  21,  1908,  c.  183.)  Consular  clerks  to  be  styled 
consular  assistants;   number  increased. 

The  consular  clerks  heretofore  provided  for  by  law  shall,  from 
and  after  the  first  day  of  July,  nineteen  hundred  and  eight,  be 
styled  consular  assistants. 

For  thirteen  consular  assistants  as  provided  for  by  law,  *  *; 
seven  additional  consular  assistant-s,  subject  to  the  same  provisions 
of  law  as  the  above  thirteen.    (35  Stat.  180.) 

These  were  provisions  of  the  diplomatic  and  consular  appropriation  act  for 
the  fiscal  year  1909,  cited  above. 

A  subsequent  provision  for  twelve  additional  consular  assistants  was  made  by 
ihf  similar  act  for  the  next  following  year,  Act  March  2,  1909,  c.  235,  post, 
i  3157. 
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§  3157.  (Act  March  2,  1909,  c.  235.)     Consular  assistants;    num- 
ber increased. 
For  thirteen  consular  assistants  as  provided  for  by  law,    *    *; 
twelve  additional  consular  assistants,  subject  to  the  same  provi- 
sions of  law  as  the  above  thirteen.     (35  Stat.  681.) 

This  was  a  provision  of  the  diplomatic  and  consular  appropriation  act  for 
the  fiscal  year  1910,  cited  above. 

The  recent  diplomatic  and  consular  appropriation  acts  provide  for  increased 
numbers  of  consular  assistants.  The  provision  for  the  fiscal  year  1917  was, 
"For  forty  consular  assistants  as  provided  for  by  law,  $46,600,**  by  Act  July 
1,  1916,  c.  208,  39  Stat. 

§  3158.  (R.  S.  §   1705.)     Examination  and  removal  of  consular 

assistants. 
Before  the  appointment  of  any  such  consular  [clerk]  shall  be  made, 
it  shall  be  satisfactorily  shown  to  the  Secretary  of  State,  after  due 
examination  and  report  by  an  examining  board,  that  the  applicant 
is  qualified  and  fit  for  the  duties  to  which  he  shall  be  assigned ;  and 
such  report  shall  be  laid  before  the  President.  And  no  [clerk]  so 
appointed  shall  b^  removed  from  office,  except  for  cause  stated  in 
writing,  which  shall  be  submitted  to  Congress  at  the  session  first 
following  such  removal. 

Act  June  20,  1864,  c  136,  §  2,  13  Stet  139. 

See  note  to  {  3154,  ante,  as  to  ''clerks." 

§  3159.  (R.  S.  §  1706.)  Actual  expenses  may  be  allowed  to  con- 
suls-general, etc.,  who  are  not  allowed  to  trade. 
The  President  may  allow  consuls-general,  consuls,  [and  commer- 
cial agents],  who  are  not  allowed  to  trade,  actual  expenses  of  office- 
rent,  not  to  exceed,  in  any  case,  twenty  per  centum  of  the  amotmt 
of  the  annual  compensation  allowed  to  such  officer,  whenever  he  shall 
think  there  is  sufficient  reason  therefor. 

Act  Aug.  18, 1866,  c  127,  {  22,  11  Stat  60.  Act  Feb.  22,  1873,  c  184,  f  1, 
17  Stat  473. 

The  words  of  this  section,  '*and  commercial  agents,**  inclosed  in  brackets, 
were  superseded  by  the  abolition  of  the  grade  of  commercial  agent  by  the 
Consular  Reorganization  Act  of  April  5,  1906,  c.  1366,  §  3,  ante,  9  3140. 

Consular  oflScers  whose  salaries  exceed  $1,000  were  forbidden  to  trade  by  R. 
S.  U  1699,  1700,  as  amended  by  said  Consular  Reorganization  Act  of  April 
5,  1906,  c.  1366,  §  6,  ante,  U  3151,  3152.  And  the  '*sole  and  only  compensa- 
tion'* of  consular  officers  was  to  be  *'by  salaries  fixed  by  law,"  by  a  further 
provision  of  section  8  of  said  act,  post,  I  3186. 

§  3160.  (R.  S.  §  1707.)     Protests. 

Consuls  and  vice-consuls  shall  have  the  right,  in  the  ports  or  places 
to  which  they  are  severally  appointed,  of  receiving  the  protests  or 
declarations  which  captains,  masters,  crews,  passengers,  or  mer- 
chants, who  are  citizens  of  the  United  States,  may  respectively  choose 
to  make  there ;  and  also  such  as  any  foreigner  may  choose  to  make 
before  them  relative  to  the  personal  interest  of  any  citizen  of  the 
United  States.  Copies  of  such  acts  duly  authenticated  by  consuls  or 
vice-consuls,  under  the  seal  of  their  consulates,  respectively,  shall  be 
received  in  evidence  equally  with  their  originals  in  all  courts  in  the 
United  States. 

Act  AprU  14,  1792,  c.  24,  §  2,  1  Stat.  255. 

Copies  of  all  official  documents  and  papers  in  the  office  of  any  consul,  ylce- 
consul,  or  commercial  agent  of  the  United  States,  and  of  all  official  entries 
in  the  books  or  records  of  any  such  office,  certified  under  the  hand  and  seal 
of  such  officers,  were  made  admissible  in  evidence  in  the  courts  of  the  United 
States  by  R.  S.  {  896,  ante,  {  1509. 

Notes  of  Deoisioiui 

Unsworn  statement  at  evidence.— An  deposition  under  oath  and  taken  where 

unsworn     ex    parte    statement    made  there  was  an  opportunity  to  cross-ez- 

abroad  and  deposited  with  a  yice  con-  amine  the  witness;    and  such  a  state- 

sul  is  in  no  sense  the  equivalent  of  a  ment  cannot  be  held  to  overcome  the 
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presumption  of  correctness  in  a  collec-  relevancy.  TJ.  S.  v.  National  Aniline  & 
tor's  classification.  Especially  is  this  Chemical  Co.  (1912)  3  Ct  Cnst 
so  when  such  ex  parte  statement  lacks      App.  10. 

§  3161.  (R.  S.  §  1708.)  Lists  and  returns  of  seamen,  vessels,  etc. 
Every  consular  officer  shall  keep  a  detailed  list  of  all  seamen  and 
mariners  shipped  and  discharged  by  him,  specifying  their  names  and 
the  names  ot  the  vessels  on  which  they  are  shipped  and  from  which 
they  are  discharged,  and  the  payments,  if  any,  made  on  account  of 
each  so  discharged;  also  of  the  number  of  the  vessels  arrived  and 
departed,  the  amounts  of  their  registered  tonnage,  and  the  number  of 
their  seamen  and  mariners,  and  of  those  who  are  protected,  and 
whether  citizens  of  the  United  States  or  not,  and  as  nearly  as  pos- 
sible the  nature  and  value  of  their  cargoes,  and  where  produced,  and 
shall  make  returns  of  the  same,  with  their  accounts  and  other  re- 
turns, to  the  Secretary  of  the  Treasury. 

Act  Aug.  18,  1856,'  c.  127,  §  27,  11  Stat  62. 

Consular  officers  were  authorized  to  discharge  seamen,  upon  their  application 
therefor,  when  entitied  thereto,  under  R.  S.  §§  4550-4561,  4580,  post,  §9  8348- 
8350,  8371. 

The  commanding  officer  of  any  fleet,  squadron,  or  vessel  acting  singly,  upon 
the  high  seas,  or  in  any  foreign  port  where  there  is  no  resident  consul  of  the 
United  States,  was  authorized  to  exercise  all  the  powers  of  a  consul  in  rela- 
tion to  mariners  of  the  United  States,  by  R.  S.  §  1433,  ante,  §  2603. 

§  3162.  (R.  S.  §  1709,  as  amended,  Act  March  3,  1911,  c.  223.)  Es- 
tates  of  decedents ;  duties  of  Auditor  for  State  and  other  De- 
partments, as  conservator,  etc. 

It  shall  be  the  duty  of  consuls  and  vice-consuls,  where  the  laws  of 
the  country  permit : 

First.  To  take  possession  of  the  personal  estate  left  by  any  citizen 
of  the  United  States,  other  than  seamen  belonging  to  any  vessel,  \yho 
shall  die  within  their  consulate,  leaving  there  no  legal  representative, 
partner  in  trade,  or  trustee  by  him  appointed  to  take  care  of  his 
effects. 

Second.  To  inventory  the  same  with  the  assistance  of  two  mer- 
chants of  the  United  States,  or,  for  want  of  them,  of  any  others  at 
their  choice. 

Third.  To  collect  the  debts  due  the  deceased  in  the  country  where 
he  died,  and  pay  the  debts  due  from  his  estate  which  he  shall  have 
there  contracted. 

Fourth.  To  sell  at  auction,  after  reasonable  public  notice,  such  part 
of  the  estate  as  shall  be  of  a  perishable  nature,  and  such  further  part, 
if  any,  as  shall  be  necessary  for  the  payment  of  his  debts,  and,  at  the 
expiration  of  one  year  from  his  decease,  the  residue. 

Fifth.  To  transmit  the  balance  of  the  estate  to  the  Treasury  of  the 
United  States,  to  be  holden  in  trust  for  the  legal  claimant;  except 
that  if  at  any  time  before  such  transmission  the  legal  representative 
of  the  deceased  shall  appear  and  demand  his  effects  in  their  hands 
they  shall  deliver  them  up,  being  paid  their  fees,  and  shall  cease  their 
proceedings. 

Sixth.  The  Auditor  for  the  State  and  other  Departments  shall  act 
as  conservator  of  such  part  of  these  estates  as  may  be  received  at  the 
Treasury,  and  for  their  protection  the  Secretary  of  the  Treasury  may 
order  such  effects  to  be  sold  as  may  consist  of  jewelry  or  other  articles 
which  have  heretofore  or  may  hereafter  be  received  at  the  Treasury, 
and  pay  the  expenses  of  such  sale  out  of  the  proceeds,  provided  appli- 
cation for  these  effects  shall  not  have  been  made  by  the  legal  claimant 
within  two  years  after  their  receipt.  The  Auditor  is  authorized  to 
indorse  all  bills  of  exchange,  promissory  notes,  and  other  evidences 
of  indebtedness  due  to  such  estates,  and  to  take  such  steps  as  may  be 
necessary  for  their  collection.    The  proceeds  of  such  sales,  together 
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with  such  other  moneys  as  may  be  collected  by  him,  shall  be  deposited 
into  the  Treasury  in  trust  for  the  legal  claimant,  and  be  reported  to 
the  Secretary  of  State. 

Act  April  14,  1792,  c.  24,  §  2,  1  Stat  255.  Act  March  3,  1911,  c.  223, 
36  Stat  1083. 

This  section,  as  enacted  in  the  Revised  Statutes,  did  not  contain  the  sixth 
paragraph  set  forth  here.  That  paragraph  was  added  by  amendment  by  Act 
March  3,  1911,  c.  223,  last  cited  above. 

Consular  officers  were  forbidden  to  accept  an  appointment  from  any  foreign 
state  as  administrator,  guardian,  etc.,  without  executing  a  bond,  with  security, 
and  accepting  any  such  appointment  without  giving  bond,  or  failing  to  ac- 
count, etc.,  for  any  money,  property,  etc.,  was  made  punishable,  by  Act  June 
30,  1902,  c.  1331,  post,  §§  31(55,  3166. 

Provisions  for  the  administration  of  estates  of  decedents  in  China,  under 
the  supervisory  control  of  the  United  States  court  for  China,  were  made  by 
the  act  establishing  that  court,  Act  June  30,  1906,  c.  3934,  $  2,  post,  §  7688. 

A  permanent  appropriation  for  payment  of  the  proceeds  of  the  personal  es- 
tates of  Ami^rican  citizens  who  die  abroad,  to  their  le^al  representatives,  was 
made  by  R.  S.  {  3689,  post,  {  6799  (3). 

Embezzlement  by  a  consular  officer  of  money,  property,  etc.,  of  a  citizen  of 
the  United  States  received  by  him,  was  made  punishable  by  R.  S.  §  1734,  as 
amended  by  Act  Dec.  21,  1898,  c.  36,  §  3,  post,  §  3192. 

Notei  of  Decisions 

Duty    of   consuls   to    guard    against  the  orders,  both  before  and  afterwards, 

waste  of  property  of  deoedentSd— It  is  of  the  lawful  executor  or  administra- 

the  duty  of  consuls,  when  their  coun-  tor.     (1855)  7  Op.  Atty.  Gen.  243. 

trymen  die  in  foreign  lands,  to  guard  ii«.„_*^a  ^m  j^ua..      a             i   •         * 

the  oronertv  from  waste   their  riffht  to  Payment  of  debts^A  consul  is  not 

tne  property  irom  waste,  tneir  ngnt  to  authorized  to  pay  a  claim,  not  reduced 

do  so  being  by  virtue  of  their  office,  ir-  T "    "  7  ^T          T    *    ^**""'»  ""»^  icuuv^vj 

resnective  of  treatv  or  decree    and  it  *^    *    judgment,    for    damages    for    a 

exists  urtilthe^  wrongful  act  committed  by  the  deceas- 

:rreVesen^^^^^^^^^^  Xn'fS^'fuTaris  f'   ^^J^\l'  ^lacum  (1836)  35  Mass. 

limited  to  one  of  co-operation  and  in-  ^               -^ 

tervention.      In   re   D'Adamo's   Estate  Fees.— Under     this     section,     which 

(1914)  106  N.  E.  81,  212  N.  Y.  214,  re-  ^akes  it  the  duty  of  consuls  and  vice 

versing  order  (1913)  144  N.  Y.  S.  429,  consuls  to  administer  upon  the  person- 

159  App.  Div.  40,  which  affirmed  de-  al  estate  left  by  Americans  dying  with- 

cree  (Sur.  1913)  141  N.  Y.  S.  1103.  in  their  consulates,  and  under  Consular 

Assets.— The  face  of  a  banker's  cir-  Regulation  1888,  par.  508,  item  56,  the 

cular  letter  of  credit  found  in  the  pos-  fee    of   5   per   cent,    allowed   for   such 

session  of  an  American  dying  abroad  is  services   is   an    official   fee,    to   be   ac- 

not  assets  to  that  amount  to  be  admin-  counted  for  to  the  treasury.     U.  S.  v. 

istered  by  the   consul.      (1855)   7  Op.  Eaton  (1898)   18  S.  Ct.  374,  382,  169 

Atty.  Gen.  542.  U.  S.  331,  42  L.  Ed.  767. 

Extent    of    powerSd— The    power    of  Cited    without    definite    appiioation, 

consuls  is  limited  to  collecting  the  as-  Rocca  v.  Thompson  (1912)  32  Sup.  Ct. 

sets  abroad,  discharging  them  of  local  207,  209,  223  U.  S.  317,  56  L.  Ed.  453; 

liabilities,  reducing  them  to  money,  and  Cunningham    v.    Rodgers    (1909)    171 

transmitting  to  the  treasury,  subject  to  Fed.  835,  836,  96  C.  C.  A.  507. 

§  3163.  (R.  S.  §  1710.)     Notification  of  death. 

For  the  information  of  the  representative  of  the  deceased,  the 
consul  or  vice-consul,  in  the  settlement  of  his  estate,  shall  immedi- 
ately notify  his  death  in  one  of  the  gazettes  published  in  the  con- 
sulate, and  also  to  the  Secretary  of  State,  that  the  same  may  be  no- 
tified in  the  State  to  which  the  deceased  belonged ;  and  he  shall,  as 
soon  as  may  be,  transmit  to  the  Secretary  of  State  an  inventory  of 
the  effects  of  the  deceased,  taken  as  before  directed. 
Act  April  14,  1792,  c.  24,  «  2,  1  Stat.  255. 

Cited    without    definite    appiioation, 

Cunningham    v.    Rodgers    (1909)    171 
Fed.  835,  836,  96  C.  C.  A.  507. 

§  3164.  (R.  S.  §  1711.)     Decedent's  directions  to  be  followed. 

When  any  citizen  of  the  United  States,  dying  abroad,  leaves,  by 

any  lawful  testamentary  disposition,  special  directions  for  the  custody 

and  management,  by  the  consular  officer  of  the  port  or  place  where 

he  dies,  of  the  personal  property  of  which  he  dies  possessed  in  such 
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country,  such  officer  shall,  so  far  as  the  laws  of  the  country  permit, 
strictly  observe  such  directions.  When  any  such  citizen  so  dying, 
appoints,  by  any  lawful  testamentary  disposition,  any  other  person 
than  such  officer  to  take  charge  of  and  manage  such  property,  it 
shall  be  the  duty  ©f  the  officer,  whenever  required  by  the  person  so 
appointed,  to  give  his  official  aid  in  whatever  way  may  be  necessary 
to  facilitate  the  proceedings  of  such  person  in  the  lawful  execution 
of  his  trust,  and,  so  far  as  the  laws  of  the  country  permit,  to  pro- 
tect the  property  of  the  deceased  from  any  interference  of  the  local 
authorities  of  the  country  where  such  citizen  dies;  and  to  this  end 
it  shall  be  the  duty  of  such  consular  officer  to  place  his  official  seal 
upon  all  of  the  personal  property  or  effects  of  the  deceased,  and  to 
break  and  remove  such  seal  as  may  be  required  by  such  person,  and 
not  otherwise. 

Act  Aug.  18,  1856,  c.  127,  §  28,  11  Stat.  63. 

Cited    without    definite    application, 

Cunningham    v.    Rodgers    (1909)    171 
Fed.  835,  836,  96  C.  C.  A.  507. 

§  3165.  (Act  June  30, 1902,  c.  1331,  §  1.)  Bonds  of  consular  officers 
accepting  appointments  from  foreign  states  as  administrators, 
guardians,  etc. 

No  consular  officer  of  the  United  States  shall  accept  an  appoint- 
ment from  any  foreign  state  as  administrator,  guardian,  or  to 
any  other  office  of  trust  for  the  settlement  or  conservation  of 
estates  of  deceased  persons  or  of  their  heirs  or  of  persons  under 
legal  disabilities,  without  executing  a  bond,  with  security,  to  be 
approved  by  the  Secretary  of  State,  and  in  a  penal  sum  to  be  fixed 
by  him  and  in  such  form  a's  he  may  prescribe,  conditioned  for  the 
true  and  faithful  performance  of  all  his  duties  according  to  law  and 
for  the  true  and  faithful  accounting  for,  delivering,  and  paying 
over  to  the  persons  thereto  entitled  of  all  moneys,  goods,  effects, 
and  other  property  which  shall  come  to  his  hands  or  to  the  hands  of 
any  other  person  to  his  use  as  such  administrator,  guardian,  or  in 
other  fiduciary  capacity.  Said  bond  shall  be  deposited  with  the  Sec- 
retary of  the  Treasury.  In  case  of  a  breach  of  any  such  bond,  any 
person  injured  by  the  failure  of  such  officer  faithfully  to  discharge  the 
duties  of  his  said  trust  according  to  law,  may  institute,  in  his  own 
name  and  for  his  sole  use,  a  suit  upon  said  bond  and  thereupon  re- 
cover such  damages  as  shall  be  legally  assessed,  with  costs  of  suit, 
for  which  execution  may  issue  in  due  form ;  but  if  such  party  fails  to 
recover  in  the  suit,  judgment  shall  be  rendered  and  execution  may 
issue  against  him  for  costs  in  favor  of  the  defendant ;  and  the  United 
States  shall  in  no  case  be  liable  for  the  same.  The  said  bond  shall 
remain,  after  any  judgment  rendered  thereon,  as  a  security  for  the 
benefit  of  any  person  injured  by  a  breach  of  the  condition  of  the  same 
until  the  whole  penalty  has  been  recovered.     (32  Stat.  546.) 

This  section  and  the  section  next  following  were  an  act  entitled  "An  act  to 
prevent  any  consular  officer  of  the  United  States  from  accepting:  any  appoint- 
ment from  any  foreign  state  as  administrator,  guardian,  or  to  any  other  of- 
fice of  trust,  without  first  executing  a  bond,  with  security,  to  be  approved  by 
the  Secretary  of  State." 

General  provisions  relating  to  bonds  of  consular  officers  were  made  by  R.  S. 
§§  1697,  1698,  ante,  §§  3149,  3150. 

§  3166.  (Act  June  30,  1902,  c.  1331,  §  2.)     Acceptance  of  .appoint- 
ment without  bond,  or  failure  to  account,  etc.,  punishable  as 
embezzlement. 
Every  consular  officer  who  accepts  any  appointment  to  any  of- 
fice of  trust  mentioned  in  the  preceding  section  without  first  hav- 
ing complied  with  the  provisions  thereof  by  due  execution  of  a 
bond  as  therein  required,  or  who  shall  willfully  fail  or  neglect  to  ac- 
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count  for,  pay  over,  and  deliver  any  money,  property,  or  effects  so 
received  to  any  person  lawfully  entitled  thereto,  after  having  been  re- 
quested by  the  latter,  his  representative  or  agent  so  to  do,  shall  be 
deemed  guilty  of  embezzlement  and  shall  be  punishable  by  imprison- 
ment for  not  more  than  five  years  and  by  a  fine  of  not  more  than  five 
thousand  dollars.    (32  Stat.  547.) 

Previous  provisions  making  punishable  embezzlement  by  consular  officers 
were  made  by  R.  S.  §  1734,  post,  {  3192. 

§  3167.  (R.  S.  §  1712,  as  amended,  Act  June  18,  1888,  c.  393.)  Com- 
mercial and  agricultural  reports;  information  to  be  embodied 
in  bulletins  of  crop  reports. 
Consuls  [and  commercial  agents]  of  the  United  States  in  foreign 
countries  shall  procure  and  transmit  to  the  Department  of  State 
authentic  commercial  information  respecting  such  countries,  of  such 
character  and  in  such  manner  and  form  and  at  such  times  as  the 
Department  may  from  time  to  time  prescribe.  And  they  shall  also 
procure  and  transmit  to  the  Department  of  State,  for  the  use  of 
the  Agricultural  Department,  monthly  reports  relative  to  the  char- 
acter, condition,  and  prospective  yields  of  the  agricultural  and  horti- 
cultural industries  and  other  fruiteries  of  the  country  in  which  they 
are  respectively  stationed;  and  the  [Commissioner  of  Agriculture] 
is  hereby  required  and  directed  to  embody  the  information  thus  ob- 
tained, or  so  much  thereof  as  he  may  deem  material  and  important, 
in  his  monthly  bulletin  of  crop  reports. 

Act  Aug.  18,  1856,  c.  170,  {  2,  11  Stat.  130.  Act  June  18,  1888,  c.  393,  25 
Stat.  186. 

This  section,  as  enacted  in  the  Revised  Statutes,  contained  only  the  pro- 
vision requiring  consuls  and  commercial  ageqts  to  procure  and  transmit  com* 
mercial  information.  The  further  provisions,  requiring  reports  of  agricul- 
tural, etc.,  information  to  be  embodied  in  the  bulletins  of  crop  reports  of 
the  Department  of  Agriculture,  beginning  with  the  words,  "And  they  shall  also 
procure  and  transmit,"  to  the  end  of  the  section,  as  set  forth  here,  were  added 
by  amendment  by  Act  June  18,  1888,  c.  393,  last  cited  above. 

The  words  of  this  section,  '*and  commercial  agents,"  inclosed  in  brackets, 
were  superseded  by  the  abolition  of  the  grade  of  commercial  agent  by  the  Con- 
sular  Reorganisation  Act  of  April  5,  1906,  c.  1366,  {  3,  ante,  §  3139. 

The  words  in  the  last  provision  added  to  this  section  by  the  amendment  men- 
tioned above,  "Commissioner  of  Agriculture,"  also  inclosed  in  brackets,  were 
superseded  by  the  establishment  of  the  Department  of  Agriculture  as  an  Ex- 
ecutive Department,  under  a  Secretary  of  Agriculture,  by  Act  Feb.  9,  1899,  c 
122,  If  789-792,  and  the  transfer  to  said  Secretary  of  the  duties  previously  to 
be  performed  by  the  Commissioner  of  Agriculture,  by  Act  July  14,  1890,  c. 
707,  ante,  §  819. 

Subsequent  provisions  for  reports  of  information  and  statistics  gathered  by 
Consular  officers,  and  for  the  transmission  of  such  reports  to  the  Secretary  of 
the  Department  of  Commerce,  were  made  by  Act  Feb.  14,  1903,  c  552,  {{ 
5, 11,  ante,  fiH  292,  875,  which  act  superseded,  to  some  extent,  the  provisions  for 
the  publication  of  commercial  information  made  by  R.  S.  §  211,  ante,  {  262. 

Provisions  for  the  printing  of  daily  consular  reports  were  made  by  Act  June 
26. 1910,  c.  388,  {  1,  post,  §  7122. 

Provisions  relating  to  the  monthly  crop  report  issued  by  the  Department 
of  Agriculture  were  made  by  Act  March  4,  1909,  c.  801,  ante,  {  825. 

§  3168.  (Act  Jan.  27,  1879,  c.  28,  §  1.)  Statement  of  exports  and 
imports,  and  rate  of  wages. 
It  shall  be  the  duty  of  consuls  to  make  to  the  Secretary  of  State 
a  quarterly  statement  of  exports  from,  and  imports  to,  the  differ- 
ent places  to  which  they  are  accredited,  giving,  as  near  as  may  be, 
the  market  price  of  the  various  articles  of  exports  and  imports, 
the  duty  and  port  charges,  if  any,  on  articles  imported  and  exported, 
together  with  such  general  information  as  they  may  be  able  to  ob- 
tain as  to  how,  where,  and  through  what  channels  a  market  may  be 
opened  for  American  products  and  manufactures.  In  addition  to 
the  duties  now  imposed  by  law,  it  shall  be  the  duty  of  consuls  [and 
commercial  agents]  of  the  United  States,  annually,  to  procure  and 
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transmit  to  the  Department  of  State,  as  far  as  practicable,  informa- 
tion respecting  the  rate  of  wages  paid  for  skilled  and  unskilled  labor 
within  their  respective  jurisdictions.    (20  Stat.  267.) 

This  was  a  provision  of  the  diplomatic  and  consular  appropriation  act  for 
the  fiscal  year  1888,  cited  above. 

The  words  of  this  section  "and  commercial  agents/'  inclosed  in  brackets, 
were  superseded  by  the  abolition  of  the  grade  of  commercial  agents  by  the 
Consular  Reorganisation  Act  of  April  6,  1906,  c  1366,  §  3,  ante,  §  3140. 

Other  provisions  for  obtaining  information  and  statistics  as  to  the  kind, 
quantity,  and  value  of  merchandise  imported  were  made  by  the  Underwood 
Tariff  Act  of  Oct.  3,  1913,  c.  16,  §  III,  F,  post,  §  6523. 

§  3169.  (R.  S.  §  1713,  as  amended,  Act  June  18,  1888,  c.  393.)  Re- 
ports of  prices  current,  and  as  to  agricultural  implements  and 
pursuits ;  information  to  be  included  in  reports  of  Secretary  of 
Agriculture. 

Every  consular  officer  shall  furnish  to  the  Secretary  of  the  Treas- 
ury, as  often  as  shall  be  required,  the  prices  current  of  all  articles 
of  merchandise  usually  exported  to  the  United  States  from  the  port 
or  place  in  which  he  is  situated ;  and  he  shall  also  furnish  to  the 
Secretary  of  the  Treasury,  at  least  once  in  twelve  months,  the  prices 
current  of  all  articles  of  merchandise,  including  those  of  the  farm, 
the  garden,  and  the  orchard,  that  are  imported  through  the  port 
or  place  in  which  he  is  stationed.  And  he  shall  also  report  as  to 
the  character  of  agricultural  implements  in  use,  and  whether  they 
are  imported  to  or  manufactured  in  that  county;  as  to  the  char- 
acter and  extent  of  agricultural  and  horticultural  pursuits  there. 
That  part  of  the  information  thus  obtained  which  pertains  to  agri- 
culture shall  be  transmitted  by  the  Secretary  of  the  Treasury,  as  soon 
as  the  same  shall  have  been  received  by  him,  to  the  [Commissioner 
of  Agriculture],  who  shall  include  the  same,  or  so  much  thereof  as 
he  may  deem  material  and  important,  in  his  annual  reports,  stating 
the  said  prices  in  dollars  and  cents,  and  rendering  tables  of  foreign 
weights  and  measures  into  their  American  equivalents. 

Act  Aug.  18,  1856,  c  127,  {  27,  11  Stat.  62.  Act  June  18,  1888,  c  393,  25 
Stat  186. 

This  section,  as  enacted  in  the  Revised  Statutes,  contained  only  the  pro- 
vision requiring  every  consular  officer  to  report  prices  current  of  all  articles 
usually  exported  to  the  United  States  from  the  place  in  which  he  was  situat- 
ed. The  further  provisions,  beginning  with  the  words,  "and  he  shall  also 
furnish  to  the  Secretary  of  the  Treasury,"  to  the  end  of  the  section  as  set 
forth  here,  were  added  by  amendment  by  Act  June  18,  1888,  c  393,  last  cited 
above. 

The  words  of  this  section  inclosed  in  brackets,  "CJommissioner  of  Agri- 
culture,*' were  superseded  by  the  establishment  of  the  Department  of  Agri- 
culture as  an  Executive  Department,  under  a  Secretary  of  Agriculture,  by  Act 
Feb.  9,  1889,  c.  122,  ante,  §|  789,  792,  and  by  the  transfer  of  the  authority 
and  duties  of  the  Commissioner  of  Agriculture  to  said  Secretary  of  Agriculture, 
by  Act  July  14,  1890,  c.  707,  ante,  {  819. 

§  3170.  (R.  S.  §  1714.)     Construction  of  powers. 

The  specification  in  this  Title  of  certain  powers  to  be  exercised 
and  duties  to  be  performed  by  consuls  and  vice-consuls,  shall  not  be 
construed  as  implying  the  exclusion  of  others  resulting  from  the  na- 
ture of  their  appointments,  or  prescribed  by  any  treaty  or  convention 
under  which  they  may  act. 

Act  April  14,  1792,  c.  24,  §  9,  1  Stat.  257. 

Other  powers  of  the  consular  officers  are  set  forth,  post,  under  Title  XLVII, 
"Foreign  Relations." 

Notes  of  Deoisions 

Oraftt^— An  American  consul  at  a  foreign  port.  Williams  v.  Crescent 
foreign  port  is  without  authority  to  Mut  Ins.  Co.  (1860)  15  La.  Ann.  651. 
make  an  authenticated  copy  of  a  draft  Sale  of  vettelSw— A  United  States  con- 
drawn  here  by  the  owner  of  a  ship  up-  sul  at  a  foreign  port  is  without  author- 
on  the  consignees  of  such  ship  at  such  ity  to  direct  the  sale  of  an  American 
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vessel  which  has  become  unseaworthy  conditions  which  under  general  law  au- 

at  that  port  and  whose  master  has  no-  thorize  the  sale.     (1882)  Id. 

tified  him   that  he  has  abandoned   the  Where,  on  applicaiton  of  the  master, 

vessel.     (1883)  17  Op.  Atty.  Gen.  552.  an  Anjerican  vessel,  the  brig  Mary  C. 

In  such  case  the  consul  should  notify  Comery,   lying   in  a   foreign  port  was 

the   owners   of   the   condition   of  their  condemned  as  unseaworthy  by  the  port 

property  and  in  the  meantime  care  for  officers,  the  presumption  in  favor  of  the 

it.     Id.  validity    of    those    proceedings    is    a 

The  sales  mentioned  in  the  Consular  strong  one,  and  it  does  not  appear  to 

Hegulations    of   1874   are    sales   under  be  the  duty  of  the  American  consul  to 

the  authority  of  the  master,  the  inter-  do  more  than  see  that  the  foreign  law 

vention  by  consul  being  for  the  purpose  as  to  jurisdiction,  etc.,  is  being  observ- 

of  ascertaining  the  existence  of  those  ed.    Id. 

§  3171.  (R.  S.  §  1715.)     Certifying  invoices. 

No  consular  officer  shall  certify  any  invoice  unless  he  is  satisfied 
that  the  person  making  oath  thereto  is  the  person  he  represents 
himself  to  be,  that  he  is  a  credible  person,  and  that  the  statements 
made  under  such  oath  are  true ;  and  he  shall,  thereupon,  by  his  cer- 
tificate, state  that  he  was  so  satisfied. 

Act  Aug.  18.  1856,  c.  127,  S  27,  11  Stat.  62. 

A  somewhat  similar  provision  was  made  by  R.  S.  §  2862,  post,  §  5546. 
A  declaration  was  required  to  be  indorsed  on  invoices  produced  to  the  con- 
sular officer  by  the  Customs  Administrative  Act  of  June  10,  1890,  c.  407.  §  3, 
26  Stat,  lai,  as  amended  by  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909.  c. 
6,  §  28,  36  Stat.  91,  and  further  amended  by  the  Underwood  Tariff  Act  of 
Oct.  3,  1913,  c.  16,  i  III,  D,  post,  §  55:21. 

§  3172.  (R.  S.  §  1716.)     Exacting  excessive  fees  for  verifying  in- 
voices. 

The  fee  provided  by  law  for  the  verification  of  invoices  by  con- 
sular officers  shall,  when  paid,  be  held  to  a  full  payment  for  furnish- 
ing blank  forms  of  declaration  to  be  signed  by  the  shipper,  and  for 
making,  signing,  and  sealing  the  certificate  of  the  consular  officer 
thereto;  and  any  consular  officer  who,  under  pretense  of  charging 
for  blank  forms,  advice,  6r  clerical  services  in  the  preparation  of 
such  declaration  or  certificate,  charges  or  receives  any  fee  greater  in 
amount  than  that  provided  by  law  for  the  verification  of  invoices,  or 
who  demands  or  receives  for  any  official  services,  or  who  allows  any 
clerk  or  subordinate  to  receive  for  any  such  service  any  fee  or  re- 
ward other  than  the  fee  provided  by  law  for  such  service,  shall  be 
punishable  by  imprisonment  for  not  more  than  one  year,  or  by  a 
fine  of  not  more  than  two  thousand  dollars ;  and  shall  be  removed 
from  his  office. 

Act  Marcli  3,  1869,  c.  125,  §  3.  15  Stat  321. 

Provisions   for   refunding  excessive  fees,  with  a  penalty   for  the  collection 

thereof,  were  made  by  R.  S.  §  1723,  post,  §  3179. 
Fees  for  certification  of  invoices  were  included  with  the  fees  for  which  the 

President  was  authorized,  by  K.  S.  §  1745.  post,   S  3205,   to  prescribe   rates 

or  tariffs,  by  the  Consular  Reorganization  Act  of  April  5,  1906,  c.  1366,  S  9, 

post,  §  3187. 

§  3173.  (Act  Feb.  24,  1903,  c.  753.)     Destruction  of  old  invoices 
filed  in  consular  offices. 
The  Secretary  of  State  is  authorized  to  cause,  from  time  to  time, 
the  destruction  of  invoices  that  have  been  filed  in  the  consular  of- 
fices for  a  period  of  more  than  five  years.    (32  Stat.  854.) 
This  was  an  act  to  permit  the  destruction  of  invoices,  cited  above. 
Provisions  for  the  disposition  of  accumulations  of  useless  papers  in  the  de- 
partments were  made  by  Act  Feb.  16,  1889,  c.  171,  and  subsequent  provisions, 
ante,  §§  282,  283. 

§  3174.  (R.  S.  §  1717.)     Certificate  for  goods  from  countries  ad- 
jacent to  United  States. 
That  no  consular  officer  of  the  United  States  shall  hereafter  grant 
a  certificate  for  goods,  wares,  or  merchandise  shipped  from  countries 
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adjacent  to  the  United  States,  which  have  passed  a  consulate  after 
purchase  for  shipment. 

Act  Feb.  22,  1873,  c.  184,  §  3,  17  Stat.  474. 

A  similar  provision  was  made  by  R.  S.  §  28G1,  post,  |  5545. 

§  3175.  (R.  S.  §  1718.)  Fees  allowed  for  official  services;  vessels' 
papers  to  be  retained  till  pa3mient  of  demands  and  wages. 
[Whenever  any  master  or  commander  of  a  vessel  of  the  United 
States  has  occasion  for  any  consular  or  other  official  service,  which 
any  consular  officer  of  the  United  States  is  authorized  by  law  or 
usage  officially  to  perform,  and  for  which  any  fees  are  allowed  by  the 
rates  or  tariffs  of  fees,  he  shall  apply  to  the  consular  officer  at  the 
consulate  or  commercial  agency  where  such  service  is  required  to 
perform  such  service,  and  shall  pay  to  such  officer  the  fees  allowed 
for  such  service  by  the  rates  or  tariffs  of  fees.  And  every  such  mas- 
ter or  commander  who  omits  so  to  do  shall  be  liable  to  the  United 
States  for  the  amount  of  the  fees  lawfully  chargeable  for  such  serv- 
ices when  actually  performed.]  All  consular  officers  are  authorized 
and  required  to  retain  in  their  possession  all  the  papers  of  such  ves- 
sels, which  shall  be  deposited  with  them  as  directed  by  law,  till  pay- 
ment shall  be  made  of  all  demands  and  wages  on  account  of  such  ves- 
sels. ' 
Act  Aug.  18,  1856,  c.  127,  §  28,  11  Stat  63. 

The  provisions  of  this  section  for  payment  of  consular  fees  by  masters  or 
commanders  of  vessels  of  the  United  States,  inclosed  in  brackets,  were  su- 
perseded \ty  subsequent  provisions  prohibiting  the  collection  of  such  fees  from 
American  vessels  or  seamen  for  official  services,  and  providing  for  the  pay- 
ment from  the  Treasury  to  consular  offices  deprived  of  such  fees  of  an  amount 
equal  thereto,  by  Act  June  20, 1884,  c.  121,  §  12^  post,  §  3176. 

A  copy  of  the  rates  or  tariffs  of  fees  which  diplomatic  and  consular  officers 
w^re  entitled  to  receive  was  required  to  be  attached  to  the  clearance  granted 
to  any  vessel  bound  on  a  foreign  voyage  by  R.  S.  §  4207,  post,  §  7798. 

Provisions  relating  to  the  deposit  of  ships'  papers  with  consular  officers  by 
masters  of  vessels  were  made  by  R.  S.  §  4.'k)9,  post,  S  8055. 

Notes  of  Deoisions 

Detention      of      ship's      papers^— An  Such  consul  may  receive  the  penalties 

American   consul,   under  Act   Feb.   28,  incurred  by  the  master  of  a  vessel  for 

1803,  c.  9,  has  no  authority,  by  with-  neglecting  to  deposit  his  papers  in  a 

holding  a  ship's  papers,  to  compel  pay-  court  of  competent  jurisdiction,  but  he 

ment  of  demands  for  which  suit  has  been  has  no  right  to  enforce  otherwise  the 

brought  by  a  creditor,  after  her  release  payment  of  the  penalties.    Id. 

in  bond  by  the  court.      (1859)   9  Op.  An  American  consul  in  a  foreign  port 

Atty.  Gen.  384.  has  no  power  to  retain  the  papers  of 

Such  consul,  under  this  section,  has  vessels  which  he  may  suspect  are  des- 

authority  to  detain  the  papers  of  a  ship  tined  for  the  slave  trade.    (1860)  9  Op. 

to  enforce  only  the  payment  of  wages  in  Atty.  Gen.  426. 
certain  cases  and  consular  fees;   but  he 

has  not  a  general   power  of  deciding  Cited     without    definite    application, 

upon    all    manner    of    disputed    claims  The  Alta  (1906)  148  Fed.  663,  665,  78 

against  American  vessels.     Id.  C.  C.  A.  415. 

§  3176.  (Act  June  26,  1884,  c.  121,  §  12.)  No  consular  fees  for  of- 
ficial services  to  American  vessels  or  seamen. 
On  and  after  July  first,  eighteen  hundred  and  eighty-four,  no 
fees  named  in  the  tariff  of  consular  fees  prescribed  by  order  of  the 
President  shall  be  charged  or  collected  by  consular  officers  for  the 
official  services  to  American  vessels  and  seamen.  Consular  ofiicers 
shall  furnish  the  master  of  every  such  vessel  with  an  itemized  state- 
ment of  such  services  performed  on  account  of  said  vessel,  with  the 
fee  so  prescribed  for  each  service,  and  make  a  detailed  report  to  the 
Secretary  of  the  Treasury  of  such  services  and  fees,  under  such  reg- 
ulations as  the  Secretary  of  State  may  prescribe ;  and  the  Secretary 
of  the  Treasury  shall  allow  consular  officers  who  are  paid  in  whole 
or  in  part  by  fees  such  compensation  for  said  services  as  they  would 
have  received  prior  to  the  passage  of  this  act:  Provided,  That  such 
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services,  in  the  opinion  of  the  Secretary  of  the  Treasury  have  been 
necessarily  rendered ;  and  a  sum  sufficient  for  the  payment  of  such 
compensation,  when  thus  adjusted  by  the  Secretary  of  the  Treasury, 
is  hereby  appropriated  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated.    (23  Stat.  56.) 

This  section  was  part  of  an  act  to  remove  certain  burdens  on  the  American 
merchant  marine,  etc.,  cited  above. 

Masters  of  vessels  for  whom  official  services  were  performed  by  any  consular 
officer,  without  payment  of  a  fee,  were  to  require  a  written  statement  of  such 
services  from  him  and  to  furnish  it  to  the  collector  of  the  district  in  which  the 
vessel  first  arrives,  whose  duty  it  was  to  forward  such  statement  to  the  Sec- 
retary of  the  Treasury  by  R.  S.  {  4213,  as  amended  by  Act  June  26,  1884,  c 
121,  §  13,  post,  S  7803. 

A  subsequent  provision  that  **the  sole  and  only  compensation"  of  consular 
officers  "shall  be  by  salaries  fixed  by  law,'*  but  not  applying  to  consular  agents, 
was  made  by  the  Consular  Service  Reorganization  Act  of  April  5,  1006,  c. 
1366,  S  8,  post,  S  3186. 

A  further  provision  that  every  consular  officer  shall  be  supplied  with  official 
stamps  of  different  denominations,  for  which  he  shall  account  quarterly,  said 
stamps  to  be  affixed  to  and  canceled  on  the  appropriate  documents,  upon  per- 
forming "any  consular  or  notarial  act,"  were  made  by  section  10  of  said  Act 
April  5,  1906,  c.  1366,  post,  §  3188,  accompanied  by  a  provision  that  no  such 
act  shall  be  legally  valid  within  the  Jurisdiction  of  the  United  States  unless  so 
stamped. 

Notes  of  Docisloiis 

Vtsselt     Included^— '^American     ves-  A  Porto  Rlcan  seaman  in  the  Ameri- 

sels"  includes   foreign-built   registered  can  merchant  marine,  including  that  of 

American  vessels.    (1885)  18  Op.  Atty.  Porto  Rico,  is  an  American  seaman. 

Gen.  99.  (1901)  23  Op.  Atty.  Gen.  400,  affirm- 

Foreign-built  vessels  owned  by  citi-  ed  Id.  414. 

sens  of  the  United  States  are  not  ex-  This  section  applies  to  services  ren- 

empted  by  this  section.     (1885)  18  Op.  dered  to  nationalized  Porto  Rican  ves- 

Atty.  Gen.  Ill,  234.  sels.     (1901)  23  Op.  Atty.  Gen.  414. 

§  3177.  (R.  S.  §  1719.)     No  profit  from  discharged  seamen. 

No  consular  officer,  nor  any  person  under  any  consular  officer 
shall  make  any  charge  or  receive,  directly  or  indirectly,  any  com- 
pensation, by  way  of  commission  or  otherwise,  for  receiving  or  dis- 
bursing the  wages  or  extra  wages  to  which  any  seaman  or  mariner 
is  entitled  who  is  discharged  in  any  foreign  country,  or  for  any  money 
advanced  to  any  such  seaman  or  mariner  who  seeks  relief  from  any 
consulate  or  commercial  agency;  nor  shall  any  consular  officer,  or 
any  person  under  any  consular  officer,  be  interested,  directly  or  indi- 
rectly, in  any  profit  derived  from  clothing,  boarding,  or  otherwise 
supplying  or  sending  home  any  such  seaman  or  mariner.  Such  pro- 
hibition as  to  profit,  however,  shall  not  be  construed  to  relieve  or 
prevent  any  such  officer  who  is  the  owner  of  or  otherwise  interested 
in  any  vessel  of  the  United  States,  from  transporting  in  such  vessel 
any  such  seaman  or  mariner,  or  from  receiving^  or  being  interested  in 
such  reasonable  allowance  as  may  be  made  for  such  transportation 
by  law. 

Act  Aug,  18,  1856,  e.  127,  {  20,  11  Stat  59. 

Provisions  relating  to  the  discharge  and  return  by  consular  officers  of  sea- 
men were  made  by  R.  S.  K  ^561,  4577,  4578,  4580,  4581,  4583,  post,  H  8350, 
8368,  8369,  8371,  8372,  8374. 

A  proviso,  annexed  to  an  appropriation  for  expenses  of  shipping  and  dis- 
charging seamen  at  Liverpool,  London,  Cardiff,  Belfast,  and  Hamburg,  "that 
the  fees  collected  at  those  ports  for  shipping  and  discharging  seamen  shall  be 
paid  into  the  Treasury  as  required  by  law,**  made  by  Act  Jan.  27,  1879,  c 
28,  20  Stat  273,  was  superseded  by  the  general  provisions  for  accounting  for 
fees  of  the  Consular  Reorganization  Act  of  April  5,  1906,  c  1366,  |  8,  post, 
13186. 

Neglect  by  any  consul  of  the  duties  imposed  upon  him  by  the  laws  regulating 
the  shipment  and  discharge  of  seamen,  etc,  was  punishable  by  B.  S.  |  1736, 
post,  S  3194. 
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(R.  S.  §  1720.    Superseded.) 

This  section  was  as  follows: 

''American  vessels  running  regularly  by  weekly  or  monthly  trips,  or  other- 
wise, to  or  between  foreign  ports,  shall  not  be  required  to  pay  fees  to  con- 
suls for  more  than  four  trips  in  a  year." 

It  was  superseded  by  provisions  prohibiting  the  collection  of  consular  fees 
from  American  vessels  made  by  Act  June  26, 1884,  c  121,  |  12,  ante,  S  3176. 

See  note  to  R.  S.  |  1718,  ante,  §  8175. 

(R.  S.  §  1721.    Repealed.) 

This  section  was  as  follows: 

"The  fee  for  certifying  invoices  to  be  charged  by  the  consul-general  for  the 
British  North  American  provinces,  and  his  subordinate  consular  officers  and 
agents,  for  goods  not  exceeding  one  hundred  dollars  in  value,  shall  be  one  dol- 
lar." 

It  was  repealed  by  Act  April  5,  1906,  c  1366,  |  9,  84  Stat  101. 

§  3178.  (R.  S.  §  1722.)     Tonnage  fees  in  Canada. 

No  consul,  vice-consul,  or  consular  agent  in  the  Dominion  of 
Canada,  shall  be  allowed  tonnage  fees  for  any  services,  actual  or  con- 
structive, rendered  any  vessel  owned  and  registered  in  the  United 
States  that  may  touch  at  a  Canadian  port ;  and  in  the  collection  of 
official  fees  they  shall  receive  foreign  moneys  at  the  rate  given  in  the 
Treasury  schedule  of  the  value  of  foreign  coins. 
Act  March  3,  1869,  c  125,  §  3,  15  Stat  321. 

See  note  to  R.  S.  {  1718,  ante,  {  3175,  and  Act  Jane  26,  1884,  c.  121,  |  12, 
ante,  {  3176. 

A  provision  requiring  all  fees  collected  by  consular  officers  for  and  in  behalf 
of  the  United  States  to  be  collected  in  coin  of  the  United  States,  or  at  its 
representative  value  in  exchange,  was  made  by  R.  S.  I  1746,  post,  {  3206. 

§  3179.  (R.  S.  §  1723.)     Exacting  excessive  fees. 

Whenever  any  consular  officer  collects,  or  knowingly  allows  to  be 
collected  for  any  service,  any  other  or  greater  fees  than  are  allowed 
by  law  for  such  service,  he  shall,  besides  his  liability  to  refund  the 
same,  be  liable  to  pay  to  the  person  by  whom  or  in  whose  behalf  the 
same  are  paid,  treble  the  amount  of  the  unlawful  charge  so  collected, 
as  a  penalty,  to  be  recovered  with  costs,  in  any  proper  form  of  ac- 
tion, by  such  person  for  his  own  use.  And  in  any  such  case  the  Sec- 
retary of  the  Treasury  may  retain  out  of  the  compensation  of  such 
officer,  the  amount  of  such  overcharge,  and  of  such  penalty,  and 
charge  the  same  to  such  officer  in  account,  and  may  thereupon 
refund  such  unlawful  charge,  and  pay  such  penalty  to  the  person  en- 
titled to  the  same  if  he  shall  think  proper  so  to  do. 
Act  Aug.  18,  1856,  c  127,  §  17,  11  Stat  68. 

Exacting  excessive  fees  for  verifying  invoic'es  was  made  punishable  by  R. 
S.  §  1716,  ante,  S  8172. 

A  subsequent  provision  that  "the  sole  and  only  compensation*'  of  consular 
officers  **8hall  be  by  salaries  fixed  by  law,*'  but  not  applying  to  consular  agents, 
was  made  by  the  Consular  Service  Reorganization  Act.  of  April  5,  1906,  c 
1866,  {  8,  post,  {  8186. 
See  note  to  R.  S.  {  1718,  ante,  $  3175. 

Notes  of  Deotsions 

Payment  of  fees  Into  treasory.— The  Fets   onder  other  laws.— The  penal 

surety  of  a  consular  officer  cannot  be  provisions   of   this   section   only   apply 

held  liable  for  the  penalty  for  charging  to  the  taking  of  greater  fees  than  are 

excessive  fees,  where  such  fees,  includ-  allowed  by  the  act  itself,  and  do  not 

ing    the    excess,    have    been    charged  therefore  extend  to  the  taking  of  great- 

against  him  in  his  account  and  paid  er  fees  than  are  allowed  by  the  third 

to  the  Treasury  Department    U.  S.  v.  section  of  Act  March  3,  1869,  c  76. 

Ballantine  (1905)  138  Fed.  312,  70  O.  (1860)  9  Op.  Atty.  Gen.  500. 
C.  A.  602. 

§  3180.  (R.  S.  §  1724.)     Penalty  for  omission  to  collect  fees. 

Every  consul-general,  consul,  [or  commercial  agent],  [mentioned 
in  Schedules  B  and  C],  or  vice-consul,  [or  vice-commercial  agent], 
appointed  to  perform  the  duty  of  any  such  officer  [mentioned  in 
Schedules  B  and  C],  who  omits  to  collect  any  fees  which  he  is  en- 

Digitized  by  VjOOQIC 


§   3180  DIPLOMATIC  OFFICERS  (Tit  18 

titled  to  charge  for  any  official  service,  shall  be  liable  to  the  United 
States  therefor,  as  if  he  had  collected  the  same ;  unless,  upon  good 
cause  shown  therefor,  the  Secretary  of  the  Treasury  shall  think 
proper  to  remit  the  same. 

Act  Aug.  18,  1850,  c.  127,  {  18,  11  Stat.  58. 

The  words  of  this  section,  **or  commercial  agent**  and  "or  vice-conMnereial 
agent,**  inclosed  in  brackets,  were  superseded  by  the  abolition  of  the  grade  of 
commercial  agent  by  the  Consular  ICeorganization  Act  of  April  5,  1906,  c. 
13m),  I  .3,  ante,  f  3140. 

The  words  ''mentioned  in  schedules  B  and  C,**  also  inclosed  in  brackets, 
were  superseded  by  the  classification  of  consular  officers,  by  section  2  of 
said  Consular  Reorganization  Act,  which  in  turn  was  superseded  by  Act  Feb. 
5,  1915,  c  23,  Sf  1>  2,  ante,  ff  3130a,  3130b.  See  notes  to  R.  S.  i  1718,  ante, 
f  3175,  and  to  Act  June  26,  1884,  c.  121,  §  12,  ante,  S  3176.  See,  also,  notes 
under  S  3139,  ante. 

Notes  of  Deeisioiis 

Official  and  unofficial  terviCM  distin-      10  Sup.  Ct  327,  332,  133  U.  S.  273, 
gnlthed^-See  U.   S.   v.  Mosby    (1890)      33  L.  Ed.  G25. 

§  3181.  (R  S.  §  1725.)     Returns  of  fees. 

All  such  consuls-general,  consuls,  [commercial  agents],  and  con- 
sular agents,  as  are  allowed  for  their  compensation  the  whole  or  any 
part  of  the  fees  which  they  may  collect,  and  all  such  vice-consuls 
[and  vice-commercial  agents]  appointed  to  perform  the  duties  of 
such  consuls-general,  consuls,  [and  commercial  agents]  as  are  al- 
lowed for  their  compensation  the  whole  or  any  part  of  such  fees, 
shall  make  returns  in  such  manner  as  the  Secretary  of  State  shall 
prescribe,  of  all  such  fees  as  they  or  any  person  in  their  behalf  so 
collect. 

Act  Aug.  18,  1856,  c.  127,  §  18,  11  Stat.  58. 

The  words  of  this  section,  **conimercial  agents,"  **and  vice-commercial  agents,*' 
and  **and  commercial  agents,"  inclosed  in  brackets,  were  superseded  by  the 
abolition  of  the  grade  of  commercial  agent  by  the  Consular  Reorganisation 
Act  of  April  5,  1906.  c.  1366,  i  3,  ante,  |  3140. 

Subsequent  provisions  for  accounting  for  fees  were  made  by  section  8  of  said 
act,  post,  f  3186. 

A  provision  that  the  returns  of  fees  mentioned  in  this  section  should  be 
made  as  prescribed  by   the  Comptroller  of  the  Treasury,  was  made  by  the 
Dockery  Act  of  July  31.  1894,  c.  174,  i  5,  ante,  §  40a 
See  note  to  R.  S.  f  1718,  ante,  §  3175. 

The  President  was  authorized  to  prescribe  regulations,  not  inconsistent  with 
law,  in  relation  to  rendering  of  accounts  and  returns,  etc,  by  R.  S.  §  1752, 
post,  i  3212. 

Notes  of  Docisloiia 

Fees  for  eertlfleatet  to  Involce^The  treasury.     (1889)   19  Op.  Atty.   Gen. 

new   edition   of   the   Consular   Regula-  225. 

tions  of  1888  contains  provisions  mak-  The  fee  for  snch  certificate  may  be 

ing  the  fee  for  a  consular  certificate  to  rendered  ofiicial  by  executive  order,  and 

an  invoice  of  merchandise  not  subject  specially  included  in  the  tariff  of  official 

to  duty,  official,  and  returnable  to  the  fees  under  the  Revised  Statutes.    Id. 

§  3182.  (R.  S.  §  1726.)     Receipts  for  fees. 

Every  consular  officer  shall  give  receipts  for  all  fees  collected  for 
his  official  services,  expressing  the  particular  services  for  which  the 
same  were  collected. 

Act  Aug.  18,  1856,  c  127,  §  17,  11  Stet  58. 

Subsequent  provisions  for  official  stamps  for  amount  of  fee,  to  be  affixed  to 
document  and  canceled,  were  made  by  the  Consular  Reorganization  Act  of 
AprU  5,  1906,  c.  1366,  {  10,  post,  {  3188. 

See  note  under  R.  S.  §  1718,  ante,  $  3175. 

Notes  of  Deotsiona 

Official  and  unofficial  services  distin-  Sup.  Ct  327,  332,  133  U.  S.  273,  33  Lu 
gulshed.— See  U.  S.  v.  Mosby  (1890)  10      Ed  625. 

§  3183.  (R.  S.  §  1727.)     Registering  receipts  for  fees. 

Every  consular  officer  shall  number  all  receipts  given  by  him  for 
fees  received  for  official  services,  in  the  order  of  their  dates,  begin- 
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ning  with  number  one  at  the  commencement  of  the  period  of  his 
service,  and  on  the  first  day  of  January  in  every  year  thereafter.  He 
shall  also  register  in  a  book  to  be  kept  by  him  for  that  purpose  all 
fees  so  received  by  him,  in  the  order  in  which  they  are  received, 
specifying  each  item  of  service  and  the  amount  received  therefor, 
from  whom,  and  the  dates  when  received,  and  if  for  any  service  con- 
nected with  any  vessel,  the  name  thereof,  and  indicating  what  items 
and  amounts  are  embraced  in  each  receipt  given  by  him  therefor,  and 
numbering  the  same  according  to  the  number  of  the  receipts  respec- 
tively, so  that  the  receipts  and  register  shall  correspond  with  each 
other ;  and  he  shall,  in  such  register,  specify  the  name  of  the  person 
for  whom,  and  the  date  when  he  shall  grant,  issue,  or  verify  any  pass- 
port, certify  any  invoice,  or  perform  any  other  official  service  in  the 
entry  of  the  receipt  of  the  fees  therefor,  and  also  number  each  con- 
sular act  so  receipted  for  with  the  number  of  such  receipt,  and  as 
shown  by  such  register. 

Act  Aug.  18,  1856,  c.  127,  §  18,  11  Stat.  68. 

See  notes  to  R.  S.  §§  1718.  1726,  ante,  H  3175,  3182. 

Notes  of  Decisions 

Official  and  unofficial'  services  distin-  Sup.  Ct.  327,  332,  133  U.  S.  278,  33  L. 
gul8hed.-^ee  U.  S.  v.  Mosby  (1890)  10      Ed.  625. 

§  3184.  (R.  S.  §  1728.)     Verification  of  account  of  fees. 

Every  consular  officer,  in  rendering  his  account  of  fees  received 
shall  furnish  a  full  transcript  of  the  register  which  he  is  required  to 
keep,  and  make  oath  that,  to  the  best  of  his  knowledge,  the  same  is 
true,  and  contains  a  full  and  accurate  statement  of  all  fees  received 
by  him,  or  for  his  use,  for  his  official  services  as  such  consular  offi- 
cer, during  the  period  for  which  it  purports  to  be  rendered.  Such 
oath  may  be  taken  before  any  person  having  authority  to  administer 
oaths  at  the  port  or  place  where  the  consular  officer  is  located.  If 
any  such  consular  officer  willfully  and  corruptly  commits  perjury,  in 
any  such  oath,  within  the  intent  and  meaning  of  any  act  of  Congress 
now  or  hereafter  made,  he  may  be  charged,  proceeded  against,  tried, 
and  convicted,  and  dealt  with  in  the  same  manner,  in  all  respects,  as 
if  such  offense  had  been  committed  in  the  United  States,  before  any 
officer  duly  authorized  therein  to  administer  or  take  such  oath,  and 
shall  be  subject  to  the  same  punishment  and  disability  therefor  as  are 
or  shall  be  prescribed  for  such  offense. 

Act  Aug.  18,  1856,  c.  127,  §  18,  11  Stat.  58. 

See  notes  to  R.  S.  §§  1718,  1726,  ante,  §§  3175,  3182. 

Consular  oflScers  who  willfully  neglect  to  render  true  and  just  quarterly 
accounts,  etc.,  or  who  neglect  to  pay  over  any  balance  of  moneys  due  to 
the  United  States  at  the  expiration  of  any  quarter  are  made  guilty  of  em- 
beisalement,  by  R.  S.  §  1734,  as  amended  by  Act  Dec.  21,  1898,  c.  36,  §  3,  post, 
§  3192. 

Notes  of  Decisions 

Unofllolal   services.— Consul  held  not       (1890)   10  Sup.  Ct.  327,  332,  133  U. 
required   to  account  for  fees  received      S.  273,  33  L.  Ed.  626. 
for  unofficial  services.    U.  S.  v.  Mosby 

§  3185.  (Act  April  5,  1906,  c.  1366,  §  7.)  Consular  officers  required 
to  perform  notarial  acts ;  fees  therefor. 
Every  consular  officer  of  the  United  States  is  hereby  required, 
whenever  application  is  made  to  him  therefor,  within  the  limits  of 
his  consulate,  to  administer  to  or  take  from  any  person  any  oath, 
affirmation,  affidavit,  or  deposition,  and  to  perform  any  other  no- 
tarial act  which  any  notary  public  is  required  or  authorized  by  law 
to  do  within  the  United  States;  and  for  every  such  notarial  act  per- 
formed he  shall  charge  in  each  instance  the  appropriate  fee  prescribed 
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by  the  President  under  section  seventeen  hundred  and  forty-five,  Re- 
vised Statutes.    (34  Stat.  101.) 

This  section  and  the  three  sections  next  following  were  part  of  the  Con- 
snlar  Reorganization  Act  of  1906,  cited  above. 

Section  1  of  this  act  is  set  forth  ante,  f  3138.  Section  2  was  superseded 
by  Act  Feb.  5,  1915,  c.  23,  §1  1,  25,  ante,  f|  8130a,  8130b,  3130c  Sections 
3-5  are  set  forth  ante,  §§  3140,  8141,  3142,  and  section  6,  amended  R.  S.  || 
1669,  1700,  ante,  §§  3151,  3152. 

R.  S.  §  1745,  mentioned  in  this  section,  is  set  forth  post,  |  3205. 

Previoos  provisions  authorising  every  secretary  of  l^ation  or  consular  offi- 
cer, whenever  he  is  required  or  deems  it  necessary  or  proper  to  do  so,  to 
perform  notarial  acts  such  as  described  in  this  section,  were  made  by  R.  S. 
I  1750,  post,  S  3211. 

Notes  of  Deoisiona 

Depositions^— Depositions    for    extra^  seal  of  office,  that  said  notary  public 

dition   held   properly   authenticated  by  had  been  duly  admitted  and  sworn,  was 

vice  consul.    In  re  Herres  (O.  C.  1887)  properly  certified,  and  hence  properly 

33  Fed.  165.  received  in  evidence.     Barber  v.  Inter- 

A  United  States  consul  whose  salary  national  Go.  of  Mexico    (1901)  48  A. 

exceeds  $2,500  is  entitled  to  be  paid  758,  73  CJonn.  587. 

his    fees   as   commissioner   for    taking  A   Spanish  notarial  act  attested   by 

depositions  in  an  admiralty  proceeding  three   notaries   and   the   constitutional 

in    a    United     States    district    court,  alcalde  of  the  place,  with  the  certificate 

(1860)  9  Op.  Atty.  Gen.  496.  ond  seal  of  the  resident  American  con- 
sul, may  be  received  on  proof  of  the 

Power  of  attorn eyw— An  acknowledg-  notary's  signature.  Ferrers  v.  Bosel 
ment  of  a  power  of  attorney  purporting  (La.  1821)  10  Mart.  (O.  S.)  35. 
to  have  been  taken  before  a  consul  of  Where  the  official  capacity  of  the  per- 
the  United  States  resident  in  a  for-  sons  before  whom  certain  documents 
eign  country,  certified  by  him  in  the  from  the  republic  of  Texas  were  taken 
proper  form,  and  authenticated  by  his  was  certified  by  the  consul  of  the  Unit- 
official  seal,  is  sufficient  proof  of  the  ed  States  under  Acts  La.  1837,  p.  33, 
execution  of  the  power,  without  other  and  their  signatures  proved  by  wit- 
evidence  of  the  genuineness  of  the  sig-  nesses,  they  were  correctly  admitted  as 
nature  or  the  seal.  St  John  y.  Groel  evidence.  Andrews  v.  Ghapman  (La. 
(N.  Y.  1843)  5  Hill,  573.  1845)  10  Rob.  18a 

Documents  properly  authenticated  by 

Admissibility  of  instrumentt  in  evi-  United  States  representatives  abroad 
dencOw^A  copy  of  a  corporation  con-  are  admissible  in  evidence  in  the  courts 
tract  filed  in  England,  certified  by  the  of  this  state,  under  the  provisions  of 
assistant  registrar  of  joint-stock  com-  Act  38  of  1837.  Jerman  v.  Tenneas 
panies,  and  to  which  was  attached  the  (1^2)  44  La.  Ann.  620,  11  South.  80. 
certificate  of  a  London  notary  that  the  Gertificates  made  from  entries  in  reg- 
signature  was  genuine,  and  affixed  in  isters  kept  by  one  bound  to  record  cer- 
his  presence,  and  that  such  person  was  tain  facts,  in  a  foreign  country,  are  ad- 
the  officer  he  purported  to  be,  and  stat-  missible  in  evidence  to'  show  those  facts, 
ing  the  nature  of  his  duties,  to  which  when  authenticated  by  the  consular  of- 
was  further  added  the  certificate  of  the  ficer  of  that  place.  Succession  of  Jus- 
vice  and  deputy  consul  general  of  the  tus  (1896)  48  La.  Ann.  1096,  20  South. 
United    States    at    London,    under   his  680. 

§  3186.  (Act  April  5,  1906,  c.  1366,  §  8.)     Consular  officers  to  ac- 
count for  fees;   compensation  to  be  by  salary  only;   consular 
agents  to  be  paid  one-half  of  fees  received;    additional  com- 
pensation to  vice-consular  officers. 
All  fees,  official  or  unofficial,  received  by  any  officer  in  the  con- 
sular service  for  services  rendered  in  connection  with  the  duties 
of  his  office  or  as  a  consular  officer,  including  fees  for  notarial  services, 
and  fees  for  taking  depositions,  executing  commissions  or  letters  roga- 
tory, settling  estates,  receiving  or  paying  out  moneys,  caring  for  or 
disposing  of  property,  shall  be  accounted  for  and  paid  into  the  Treas- 
ury of  the  United  States,  and  the  sole  and  only  compensation  of  such 
officers  shall  be  by  salaries  fixed  by  law;   but  this  shall  not  apply  to 
consular  agents,  who  shall  be  paid  by  one  half  of  the  fees  received  in 
their  offices,  up  to  a  maximum  sum  of  one  thousand  dollars  in  any  one 
year,  the  other  half  being  accounted  for  and  paid  into  the  Treasury  of 
the  United  States.    And  [vice-consuls-general,  deputy  consuls-gen- 
eral,] vice-consuls,  [and  deputy  consuls,]  in  addition  to  such  com- 
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pensation  as  they  may  be  entitled  to  receive  as  consuls  or  clerks, 
may  receive  such  portion  of  the  salaries  of  the  consul-general  or 
consuls  for  whom  they  act  [as  shall  be  provided  by  regulation.] 
(34  Stat.  101.) 

See  notes  to  section  7  of  this  act,  ante,  §  3185. 

The  words  of  this  section  "vice-consuls-general,  deputy  consuls-general," 
and  **deputy  consuls,'*  inclosed  in  brackets,  were  superseded  by  the  abolition 
of  the  offices  of  vice-consul-general,  depn^  consul-general,  and  deputy  con- 
sul, by  Act  Feb.  5.  1915,  c.  23,  §  6,  ante,  §  8140a. 

The  words  of  this  section  "as  shall  be  provided  by  regulation,"  also  in- 
closed in  brackets,  were  superseded  by  R.  S.  f  1685,  as  amended  by  Act 
March  2,  1009,  c  235,  and  Act  Feb.  5,  1915,  c.  23,  §  3,  ante,  $  3131,  which 
provided  that  for  such  time  as  any  vice-consul  shall  be  authorized  to  assume 
charge  of  a  consulate  general  or  consulate  during  the  absence  of  any  officer 
at  the  post  to  which  he  was  assigned,  such  vice-consul  should  be  entitled 
to  receive,  in  addition  to  his  regular  salary  or  compensation,  compensation 
equal  to  the  difference  between  such  salary  or  compensation  and  50  per 
centum  of  the  salary  provided  by  law  for  the  principal  consular  officer  at 
such  post 

Provisions  for  official  stamps  for  amount  of  fee  to  be  affixed  to  docu- 
ments and  canceled,  and  accounted  for  to  the  Department  of  State,  were  made 
by  the  Consular  Reorganization  Act  of  April  5,  1906,  c.  1366,  |  10,  post, 
{  318a 

Previous  provisions  relating  to  compensation  and  fees  of  various  consular 
officers,  made  by  R.  S.  f§  1702,  1703,  1729,  1730,  1732,  1733,  were  super- 
seded by  the  provisions  of  this  section,  and  section  3  of  this  act,  ante,  f 
3140,  and  section  2  of  this  act,  which  was  superseded  by  Act  Feb.  5,  1915,  c. 
23,  §§  1,  2,  ante,  §§  3130a,  3130b. 

Previous  provisions  for  returns,  accounts,  and  disposition  of  fees  were 
made  by  R.  S.  {{  1725-1728,  ante,  §§  3181-3184,  and  R.  S.  I  1747,  post,  { 
8206. 

The  President  was  authorized  to  allow  actual  expenses  to  consular  officers 
not  permitted  to  trade  by  R.  S.  8  1706,  ante,  I  3159. 

A  prohibition  against  extra  compensation  was  made  by  R.  S.  |  1743,  post, 
13203. 

Notes  of  Deoisions 


Validity  of  teotionw— This  section  is 
valid,  and  not  in  conflict  with  Const 
art  2.  {  2.  U.  S.  v.  Eaton  (1898)  18 
Sup.  Ct  374,  379,  169  U.  S.  331,  42  L. 
Ed.  767. 

Regulationtd— The  proposed  regula- 
tion of  the  State  Department  that  con- 
sular agents,  "as  compensation  for 
their  services  to  American  vessels  and 
seamen  and  for  other  official  acts,  shall 
receive  one-half  the  official  fees  col- 
lected for  such  services:  Provided, 
such  compensation  shall  not  exceed  in 
any  fiscal  year  the  sum  of  $1,000;  and 
all  such  fees  in  excess  of  such  com- 
pensation shall  be  remitted  to  the  con- 
sul in  whose  district  the  agency  is  lo- 
cated," is  consistent  with  R.  S.  §  1703, 
and  section  1733  (post,  {  3191).  (1898) 
22  Op.  Atty.  Gen.  163. 

Fees  to  be  accounted  for.^-Consuls 
and  vice  consuls,  administering  the  per- 
sonal estate  left  by  Americans  dying 
within  their  consulates,  held  entitled  to 
a  fee  of  5  per  cent  for  their  services 
as  an  official  fee,  under  Regulation 
1888,  par.  508,  item  56,  which  fees 
must  be  accounted  for  to  the  United 
States  treasury.  U.  S.  v.  Eaton  (1898) 
18  Sup.  Ct  374,  382,  169  U.  S.  331,  42 
L.  Ed.  767. 

.  Fees  received  by  the  consul,  acting 
under  state  authority,  and  wholly  in- 
dependent of  the  authority  of  the  Unit- 
ed States  government,  are  not  official 


fees  as  respects  the  federal  govern- 
ment but  the  private  property  of  the 
consul,  which  he  may  retain  for  his  own 
use,  and  for  which  he  is  not  required  to 
account  to  the  government  U.  S.  v. 
Badeau  (O.  C.  1887)  31  Fed.  697,  judg- 
ment affirmed  (D.  C.  1886)  33  Fed.  572. 

The  several  consuls  for  whom  A  at 
March  1,  1853,  c.  133,  provides  annual 
salaries  must  collect  and  pay  over  all 
fees  for  consular  service  to  the  gov- 
ernment   (1855)  7  Op.  Atty.  Gen.  243. 

Consuls,  commercial  agents,  vice  con- 
suls, and  consular  agents,  for  whom 
salaries  are  not  provided  by  the  act, 
are  entitled  to  continue  to  receive  fees 
for  consular  service.    Id. 

The  act  does  not  repeal  any  fees  ex- 
cept those  which  it  expressly  mentions, 
and  leaves  aU  others  as  they  now  stand 
by  act  of  congress  or  regulations  of 
department.    Id. 

The  fees  of  consular  agents  receiv- 
able under  the  act  of  1856  are  not  re- 
turnable in  the  accounts  of  the  consuls 
to  whom  they  are  subordinate  under  the 
act  of  1866.  (1866)  12  Op.  Atty.  Gen. 
97. 

The  fees  collected  by  consular  agents 
which  are  payable  under  the  act  of 
1856  to  their  principals  are  returnable 
in  the  accounts  of  such  principals.    Id. 

Under  the  laws  and  usages  governing 
the  American  consular  service,  the  au- 
thentication, noting,  etc,  of  marine  pro- 
tests are  to  be  regarded  as  official  con- 
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sular  service.  (1888)  19  Op.  Atty. 
Gen.  196. 

Itemized  accountew^A  consular  agent 
cannot,  by  itemization  of  his  account, 
change  the  character  of  the  funds  re- 
ceived by  him.  Mahin  v.  U.  S.  (1905) 
41  Ct  CI.  1. 

Compensation  of  vice  consuls^— A  vice 
consul,  acting  during  the  absence  of 
his  superior  or  during  a  vacancy  in  the 
office,  is  compensated  from  the  salary 
of  that  office.  The  same  principle  ap- 
plies to  a  vice  consul  general.  Boyd  v. 
U:  S.  (1890)  31  Ct  CI.  158. 

A  vice  consul's  compensation  begins 
with  his  principal's  absence,  and  not 
with  the  approval  of  his  bond.    Id. 

Appointment  of  vice  consul  general.p— 
Under  R.  S.  {  1703,  and  section  1695 


(ante,  §  3147),  authorizing  the  Presi- 
dent to  provide  for  the  appointment  of 
vice  consuls,  vice  commercial  agents, 
etc.,  and  to  fix  the  compensation  there- 
for, and  under  sections  36  and  87  of 
the  consular  reg^ulations  of  1888,  made 
in  pursuance  thereof,  it  is  proper  to 
appoint  a  vice  consul  general,  when 
the  consul  general  is  sick  and  unable 
to  discharge  his  duties,  and  the  vice 
consul  previously  appointed  has  not 
yet  qualified,  and  is  absent  from  the 
country.  U.  S.  v.  Eaton  (1898)  18 
Sup.  Ct.  374,  169  U.  S.  331,  42  L.  Ed. 
767. 

Cited    without    definite    application, 

Marston  v.  U.  S.  (1896)  71  Fed.  496, 
408,  18  C.  C.  A.  216;  Wilbor  v.  Same 
(1902)  38  Ct.  CI.  1. 


§  3187-  (Act  April  5,  1906,  c.  1366,  §  9.)     Fees  for  consular  cer- 
tification of  invoices  to  be  prescribed  by  President. 

Fees  for  the  consular  certification  of  invoices  shall  be,  and  they 
hereby  are,  included  with  the  fees  for  official  services  for  wrhich  the 
President  is  authorized  by  section  seventeen  hundred  and  forty- 
live  of  the  Revised  Statutes  to  prescribe  rates  or  tariffs.  (34  Stat. 
101.) 

A  further  provision  of  this  section  repealed  R.  S.  §  2851,  which  provided 
for  certification  of  invoices  of  imported  merchandise  by  the  collector  of  the 
post,  and  R.  S.  §  1721,  which  prescribed  a  fee  of  one  dollar  to  be  charged  by 
the  consul-general  for  the  British  North  American  provinces,  for  certifying 
invoices  of  goods  not  exceeding  $100  in  value. 
R.  S.  S  1745,  mentioned  in  this  section,  is  set  forth  post,  §  3205. 
Provisions  relating  to  duties  of  consular  officers  as  to  certification  of  in- 
voices are  contained  in  R.  S.  §§  2855,  2861-2863,  post,  §§  5541,  5545-5547. 

Notes  of  Deoiiions 


Reciprocity  treaty^— No  more  than  50 
cents  can  be  charged  for  certifying  in- 
voices, and  for  certifying  the  place  of 
growth  or  production  of  goods  made 
duty  free  by  the  reciprocity  treaty  with 
Great  Britain,  although  such  certificate 
may  be  accompanied  by  an  attestation 
of  the  official  character  of  a  magistrate 
and  of  the  value  of  the  goods.  (1860) 
9  Op.  Atty.  Gen.  441. 

Consuls,  as  well  as  consular  officers 
and  agents,  are  subject  to  this  restric- 
tion.    Id. 

It  applies  to  all  the  British  North 
American  provinces  included  in  the 
reciprocity  treaty.     Id. 

Importation  of  nondutiable  goods 
wlthoot  invoice.— As  the  fees  authoriz- 


ed by  R.  S.  §  2851,  providing  that,  for 
every  verification  of  an  invoice  and 
certificate,  the  consul  shall  be  entitled 
to  receive  a  fee  of  $2.50,  belong  to  the 
United  States,  the  importation  of  non- 
dutiable  goods  without  the  same  being 
invoiced,  or  entry  thereof  being  made, 
and  without  declaration  being  made,  is 
an  act  injurious  to  the  government  and 
fraudulent.  Six  Parcels  of  Placer  Gold 
V.  U.  S.  (1904)  76  P.  473,  8  Ariz.  389. 

Voiuntary  payments— Voluntary  pay- 
ment to  the  United  States  precludes 
recovery,  irrespective  of  the  question 
of  his  original  right  to  the  fees.  U.  S. 
V.  Wilson  (1897)  18  S.  Ct  85,  168  U. 
S.  273,  42  L.  Ed.  464,  reversing  judg- 
ment (1906)  31  Ct  CL  471. 


§  3188.  (Act  April  5,  1906,  c.  1366,  §  10.)  Stamps  for  amount  of 
fee  for  consular  or  notarial  act  to  be  affixed  to  docimient  and 
canceled ;  effect  of  failure  to  affix  and  cancel  stamp. 

Every  consular  officer  shall  be  provided  and  kept  supplied  with 
adhesive  official  stamps,  on  which  shall  be  printed  the  equivalent 
money  value  of  denominations  and  to  amounts  to  be  determined 
by  the  Department  of  State,  and  shall  account  quarterly  to  the 
Department  of  State  for  the  use  of  such  stamps  and  for  such  of  them 
as  shall  remain  in  his  hands. 

Whenever  a  consular  officer  is  required  or  finds  it  necessary  to  per- 
form any  consular  or  notarial  act  he  shall  prepare  and  deliver  to  the 
party  or  parties  at  whose  instance  such  act  is  performed  a  suitable  and 
appropriate  document  as  prescribed  in  the  consular  regulations  and 
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affix  thereto  and  duly  cancel  an  adhesive  stamp  or  stamps  of  the  de- 
nomination or  denominations  equivalent  to  the  fee  prescribed  for  such 
consular  or  notarial  act,  and  no  such  act  shall  be  legally  valid  within 
the  jurisdiction  of  the  Government  of  tlie  United  States  unless  such 
stamp  or  stamps  is  or  are  affixed  and  canceled.    (34  Stat.  102.) 

Previous  provisions  for  returns  and  accounts  of  fees,  and  receipts  for 
fees,  were  made  by  9.  S.  §f  1725-1728,  ante,  §§  3181-3184. 

Fees  collected  by  consular  officers  were  required  to  be  accounted  for  to  the 
Secretary  of  the  Treasury  by  R.  S.  §  1747,  post,  §  3207,  and  required  to  be 
accounted  for  and  paid  into  the  Treasury,  by  the  subsequent  provision  in 
the  Consular  Reorganization  Act  of  April  5,  1906,  c.  1366,  §  8,  ante,  §  3186. 
Previous  provisions  for  returns  and  accounts  of  fees  and  receipts  for 
fees  were  made  by  R.  S.  S§  1725-1728,  ante,  §§  3181-3184. 

Fees  collected  by  consular  officers  are  required  to  be  accounted  for  to  the 
Secretary  of  the  Treasury  by  R.  S.  §  1747,  post,  §  3207,  and  are  required  to 
be  accounted  for  and  paid  into  the  treasury  by,  subsequent  provisions  in 
the  Consular  Reorganization  Act  of  April  5,  1906,  c.  1366,  §  8,  ante,  §  3186. 

No  consular  fees  are  to  be  charged  or  collected  for  official  services  to 
American  vessels  or  seamen,  by  R.  S.  §  1719,  ante,  |  3176. 

*  (R.  S.  §§  1729,  1730.    Superseded.) 

R.  S.  $  1729,  was  as  follows: 

"All  fees  collected  by  any  consul  or  commercial  agent  not  mentioned  In 
Schedule  B  or  C,  or  by  any  vice-consul  or  commercial  agent  appointed  to 
perform  their  duties,  or  by  any  other  person  in  their  behalf,  shall  be  accounted 
for  to  the  Secretary  of  the  Treasury  in  the  manner  prescribed  by  the  five 
preceding  sections." 

R.  S.  §  1730,  was  as  follows: 

"Consuls-general,  consuls,  and  commercial  agents,  not  embraced  in  Sched- 
ules B  and  0,  shall  be  entitled,  as  compensation  for  their  services,  to  such 
fees  as  they  may  collect  under  the  regulations  prescribed  by  the  President 
governing  the  subject  of  fees." 

Both  sections  were  superseded  by  different  provisions  for  the  classification 
of  consular  officers  and  for  salaries  of  such  officers  made  by  the  Consular 
Reorganization  Act  of  April  5.  1906,  c.  1366,  §§  2,  8.  Said  section  2  was 
superseded  by  Act  Feb.  5,  1915,  c.  23,  §§  1,  2,  ante,  §§  3130a,  3130b.  Said 
section  8  is  set  forth  ante,  §  1340.     See  notes  under  section  3139. 

Provisions  that  it  should  not  be  lawful  for  any  consular  officer  to  appro- 
priate to  his  own  use  or  expend  from  the  amount  received  from  the  fees 
of  his  office  any  sums  in  excess  of  the  allowances  of  salary  and  fees  di- 
rectly authorized  by  law,  etc.,  made  by  Act  July  7,  1884,  c.  334,  §  1,  were 
also  superseded  by  provisions  of  said  Act  of  April  5,  1906,  c.  1366. 

§  3189.  (R.  S.  §  1731.)     Rates  of  fees  to  be  posted  up. 

It  shall  be  the  duty  of  all  consular  officers  at  all  times  to  keep  post- 
ed up  in  their  offices,  respectively,  in  a  conspicuous  place,  and  sub- 
ject to  the  examination  of  all  persons  interested  therein,  a  copy  of 
such  rates  or  tariffs  as  shall  be  in  force. 

Act  Aug.  18,  1856,  c.  127,  I  16,  11  Stat.  57. 

§§  3190,  3191.  (R.  S.  §§  1732,  1733.     Superseded.) 

Section  3190,  which  was  Act  July  25,  1866,  c.  233,  §  3,  14  Stat.  226,  pro- 
vided that  any  excess  of  fees  of  a  consul  or  commercial  agent  not  mentioned  in 
schedule  B  or  C  amounting  to  more  than  $2,500  in  one  year,  over  and  above 
expense  of  office  rent  and  clerk  hire,  should  be  subject  to  the  draft  or  other  di- 
rections of  the  Secretary  of  the  Treasury.  It  was  superseded  by  a  different 
provision  for  the  classification  of  consular  officers  and  for  salaries  of  such  of- 
ficers made  by  the  Consular  Reorganization  Act  April  5,  1906,  c.  1366,  §f  2, 
3,  8.  Section  2  of  said  act  was  superseded  by  Act  Feb.  5,  1915,  c.  23,  §§  1, 
2,  ante,  §§  3130a,  3130b ;  and  sections  3  and  8  of  said  act  are  set  forth  ante,  f 
3140,  3186.    See  notes  to  section  3139,  ante. 

Section  3191,  which  was  Act  March  30,  1862,  c.  38,  §  1,  15  Stat.  57,  pro- 
vided that  excess  of  fees  from  any  vice- consulate  or  consular  agent  amount- 
ing to  more  than  $1,000  in  any  year  should  be  subject  to  the  draft  or  other 
direction  of  the  Secretary  of  the  Treasury.  It  was  superseded  by  Act 
April  5,  1906,  c.  1366,  §§  2,  3,  8.  Section  2  of  said  act  was  superseded  by 
Act  Feb.  15,  1915,  c.  23,  §§  1,  2,  ante,  §§  3130a,  3130b;  and  sections  3  and 
8  of  said  act  are  set  forth  ante,  §§3140,  3186.  See  notes  to  section  3139, 
ante. 

Notes  of  Decisions 
Officers  affected.— This  section  is  lim-  Regulations.— The    proposed    regula- 

ited  to  unsalaried  consuls  and  commer-  tion  of  the  State  Department  that 
cial  agents.  (1866)  12  Op.  Atty.  Gen.  "consular  agents,  as  compensation  for 
97.  their  services  to  American  vessels  and  ^ 
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seamen  and  for  other  official  acts,  shall  agent,  with  the  assent  of  the  consul,  is 

receive  one- half  the  official   fees   col-  not  illegal.     If  before  the  end  of  the 

lected     for     such     services:    Provided,  year  the  agent  goes  out  of  office,  he 

Such  compensation  shall  not  exceed  in  may  be  required  to  surrender  the  un- 

any  fiscal  year  the  sum  of  $1,000;  and  earned   part    of    the    money    retained, 

all  such  fees  in  excess  of  such  com-  Mahin  v.  U.  S.  (1905)  41  Ot  CL  1. 

pensation  shall  be  remitted  to  the  con-  Where   a    consul,    knowing   that   his 

sul  in  whose  district  the  agency  is  lo-  predecessor    has    allowed    a    consular 

cated,"  is  consistent  with  sections  1703  agent   to    retain   the   entire   maximum 

and  1733,  Revised  Statutes.     (18J>8)  22  compensation    for    the    current    fiscal 

Op.  Atty.  Gen.  163.  year,  allows  the  agent  to  retain  addi- 

RetentioR  of  maximum  before  expira-  tional  compensation  for  a  portion  of 

tion    of   year.~The    retention   of    full  the  year  subsequent  to  his  (the  consul) 

compensation  for  a  fiscal  year,  before  coming  into  office,  he  will  be  responsi- 

the  year  has   expired,   by   a  consular  ble  for  the  overpayment    Id. 

§  3192.  (R.  S.  §  1734,  as  amended,  Act  Dec.  21,  1898,  c.  36,  §  3.) 
Embezzlement. 
Every  consular  officer  who  willfully  neglects  to  render  true  and 
just  quarterly  accounts  and  returns  of  the  business  of  his  office, 
and  of  moneys  received  by  him  for  the  use  of  the  United  States,  or 
who  neglects  to  pay  over  any  balance  of  said  moneys  due  to  the 
United  States  at  the  expiration  of  any  quarter,  before  the  expira- 
tion of  the  next  succeeding  quarter,  or  who  shall  receive  money, 
property,  or  effects  belonging  to  a  citizen  of  the  United  States  and 
shall  not  within  a  reasonable  time  after  demand  made  upon  him 
by  the  Secretary  of  State  or  by  such  citizen,  his  executor,  adminis- 
trator, or  legal  representative,  account  for  and  pay  over  all  moneys, 
property,  and  effects,  less  his  lawful  fees,  due  to  such  citizen,  shall  be 
deemed  guilty  of  embezzlement,  and  shall  be  punishable  by  imprison- 
ment for  not  more  than  five  years,  and  by  a  fine  of  not  more  than  two 
thousand  dollars. 

Act  March  3,  1869,  c  125,  {  5,  15  Stat.  322.    Act  Dec  21,  1898,  c.  36,  S  3, 
30  Stat.  771. 
This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 
"Every   consular   officer    who   willfully   neglects   to    render   true   and  Just 
quarterly  accounts  and  returns  of  the  business  of  his  office,  and  of  moneys 
received  by  him  for  the  use  of  the  United  States,  or  who  neglects  to  pay  over 
any  balance  of  such  moneys  due  to  the  United  States  at  the  expiration  of 
^any  quarter,  before  the  expiration  of  the  next  succeeding  quarter,  shall  be 
deemed  guilty  of  embezzlement  of  the  public  moneys,  and  shall  be  punishable 
by  imprisonment  for  not  more  than  one  year  and  by  a  fine  of  not  more 
than  two  thousand  dollars,  and  shall  be  forever  disqualified  from  holding  any 
office  of  trust  or  profit  under  the  United  States." 

It  was  amended  to  read  as  set  forth  here  by  Act  December  21,  1898,  c.  36, 
{  3,  last  cited  above,  by  inserting,  after  the  words,  "the  next  succeeding  quar- 
ter,** the  words  "or  who  shall  receive  money,  property,  or  effects  belonging  to 
a  citizen  of  the  United  States  and  shall  not  within  a  reasonable  time  i^ter 
demand  made  upon  him  by  the  Secretary  of  State  or  by  such  citizen,  his  execu- 
tor, administrator,  or  legal  representative,  account  for  and  pay  over  aU  mon-  * 
eys,  property,  and  eflfects,  less  his  lawful  fees,  due  to  such  citizen** ;  by  omit- 
ting, after  the  word  "embezzlement,**  the  words  "of  the  public  moneys'*;  by 
making  the  term  of  imprisonment  five  years  instead  of  one  year ;  and  by  omit- 
ting the  words  at  the  end  of  the  section,  "and  shall  be  forever  disqualified 
from  holding  any  office  of  trust  or  profit  under  the  United  States.** 

The  provisions  of  this  section  and  of  R.  S.  ${  1735,  1736,  post,  |{  3193, 
3194,  were  made  to  apply  to  the  inspectors  of  consulates,  designated  as  con- 
suls-general at  large,  by  a  provision  of  the  Consular  Reorganization  Act  of 
April  5,  1906,  c.  1366,  §  4,  ante,  S  3141. 

Further  provisions,  declaring  guilty  of  embezzlement  and  making  punishable 
every  consular  officer  who  accepts  any  appointment  from  a  foreign  state  as 
administrator,  guardian,  etc.,  without  giving  bond,  or  who  fails  to  account  for, 
etc,  any  money,  property,  etc.,  received  in  such  capacity,  were  made  by  Act 
June  30,  1902,  c.  1331,  §  2,  ante,  {  3166. 

General  provisions  relating  to  embezzlement  by  officers  were  made  by  Orim. 
CJode,  §  90,  post,  $  10258. 

Punishment  for  perjury  of  consular  officer,  making  false  oath  in  accounting 
for  fees,  was  provided  for  by  R.  S.  1 1728,  ante^  §  3184. 

Notes  of  Deoistoms 
Failure  to  aooount.»Gonsuls  not  du-      ment  for  the  statute  crime  of  embez- 
ly   accounting    for    fees   collected    for      zlement     (1855)  7  Op.  Atty.  Gen.  243. 
consular  service  are  subject  to  indict-  j 
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§  3193.  (R.  S.  §  1735.)     Neglect  of  duty,  etc. 

Whenever  any  consular  officer  willfully  neglects  or  omits  to  per- 
form seasonably  any  duty  imposed  upon  him  by  law,  or  by  any  order 
or  instruction  made  or  given  in  pursuance  of  law,  or  is  guilty  of  any 
willful  malfeasance  or  abuse  of  power,  or  of  any  corrupt  conduct  in 
his  office,  he  shall  be  liable  to  all  persons  injured  by  any  such  neg- 
lect, or  omission,  malfeasance,  abuse,  or  corrupt  conduct,  for  all 
damages  occasioned  thereby;  and  for  all  such  damages,  he  and  his 
sureties  upon  his  official  bond  shall  be  responsible  thereon  to  the 
full  amount  of  the  penalty  thereof,  to  be  sued  in  the  name  of  the 
United  States  for  the  use  of  the  person  injured.  Such  suit,  however, 
shall  in  no  case  prejudice,  but  shall  be  held  in  entire  subordination  to 
the  interests,  claims,  and  demands  of  the  United  States,  as  against 
any  officer,  under  such  bond,  for  every  willful  act  of  malfeasance  or 
corrupt  conduct  in  his  office. 

Act  Aug.  18,  1856,  c.  127,  $  32,  11  Stat  64. 

Subsequent  provisions  for  suit  in  case  of  breach  of  bond  were  made  by  amend- 
ment of  R.  S.  f  1697,  by  Act  Dea  21,  1898,  c.  36,  {  1»  ante,  I  3149. 

See  notes  to  preceding  section. 

Cited    without    definite    application, 

Howard  v.  U.   S.    (1902)  22  Sup.  Ct 
543,  551,  184  U.  S.  676,  46  L.  Ed.  754. 

§  3194.  (R.  S.  §  1736.)  Neglect  of  duty  to  seamen;  corrupt  con- 
duct. 
If  any  consul  [or  commercial  agent]  neglects  or  omits  to  per- 
form, seasonably,  the  duties  imposed  upon  him  by  the  laws  regu- 
lating the  shipment  and  discharge  of  seamen,  and  the  reclamation 
of  deserters  on  board  or  from  vessels  in  foreign  ports,  or  is  guilty 
of  any  malversation  or  abuse  of  power,  he  shall  be  liable  to  any  in- 
jured person  for  all  damage  occasioned  thereby;  and  for  all  malver- 
sation and  corrupt  conduct  in  office,  he  shall  be  punishable  by  im- 
prisonment for  not  more  than  five  years  and  not  less  than  one,  and 
by  a  fine  of  not  more  than  ten  thousand  dollars  and  not  less  than 
one  thousand. 

.  Act  July  20,  1840,  c.  48,  par.  18,  5  Stat.  397. 

The  words  of  this  section  "or  commercial  agent,"  inclosed  in  brackets,  were 
superseded  by  the  abolition  of  the  grade  of  commercial  agent  by  the  Consular 
Reorganization  Act  of  April  5,  1906,  c.  1366,  f  3,  ante,  §  3140. 

Consular  officers,  and  persons  under  them,  were  prohibited  from  receiv- 
ing any  compensation  or  commission  for  receiving  or  disbursing  the  wages 
or  extra  wages  of  discharged  seamen  or  for  advancing  them  money,  etc., 
by  R.  S.  §  1719.  ante,  S  3177. 

Other  provisions  as  to  duties  of  consular  officers  in  regard  to  shipment  and  . 
discharge,  etc.,  of  seamen,  were  made  by  R.  S.  §§  4561,  4577,  4578,  4580, 
4581,  4583,  post,  {{  8350,  8368,  8369,  8371,  8372,  8374,  and  in  regard  to 
reclamation  and  discharge  of  deserters,  by  R.  S.  {  4600,  post,  §  8382.     See 
notes  to  R.  S.  S  1734,  ante,  §  3192. 

Cited    without    definite    application, 

The   W.    F.  Babcock    (1898)   86   Fed. 
978,  982,  29  C.  C.  A.  514. 

§  3195.  (R.  S.  §  1737.)     False  certificate  of  property. 

If  any  consul,  vice-consul,  [commercial  agent,  or  vice-commer- 
cial agent]  falsely  and  knowingly  certifies  that  property  belong- 
ing to  foreigners  is  property  belonging  to  citizens  of  the  United 
States,  he  shall  be  punishable  by  imprisonment  for  not  more  than 
three  years  and  by  a  fine  of  not  more  than  ten  thousand  dollars. 
Act  Feb.  28,  1803,  c.  9.  |  7,  2  Stat.  204. 

The  words  of  this  section  "commercial  agent,  or  vice-commercial  agent,"  in- 
closed in  brackets,  were  superseded  by  the  abolition  of  the  grade  of  commercial 
agent  by  the  Consular  Reorganization  Act  of  April  5,  1906,  c.  1366,  S  3,  ante, 
9  8140. 

False  certification  of  invoice,  or  other  paper,  by  a  consular  officer,  was  pun- 
ishable by  Crim.  Oode,  {  70,  post,  {  10238. 
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§   3196  DIPLOMATIC  OFFICERS  (Tit.  18 

§  3196.  (R.  S.  §  1738.)     When  consular  officers  may  perform  diplo- 
matic fimctions. 

No  consular  officer  shall  exercise  diplomatic  functions,  or  hold  any 
diplomatic  correspondence  or  relation  on  the  part  of  the  United 
States,  in,  with,  or  to  the  government  or  country  to  which  he  is  ap- 
pointed, or  any  other  country  or  government,  when  there  is  in  such 
country  any  officer  of  the  United  States  authorized  to  perform  diplo- 
matic functions  therein ;  nor  in  any  case,  unless  expressly  authorized 
by  the  President  so  to  do. 

Act  Aug.  18,  1856,  c.  127,  §  12,  11  Stat.  56. 

Carrying  on  correspondence  with  any  foreign  government  with  intent  to  in- 
fluence its  measures  or  conduct  in  relation  to  any  dispute  or  controversies 
with  the  United  States,  or  to  defeat  the  measures  of  the  Government  of  the 
United  States,  was  punishable,  by  R.  S.  §  5335,  incorporated  in  Crim.  Code, 
§  5,  post,  §  10169. 

Notes  of  Decisioiui 

Effect    of    authorization.— A    consul  privileges   by  being   appointed,   as   he 
may  be  authorized  to  communicate  di-  may,  at  the  same  time  charge  d'affaires, 
rectly  with  the  government  near  which  Id. 
he  resides;  but  he  does  not  thereby  ac- 
quire   the   diplomatic   privileges   of   a  Cited    without    definite    application, 
minister.     (1855)  7  Op.  Atty.  Gen.  342.  U.  S.  v.  Eaton  (1898)  18  Sup.  Ct.  374, 

Nor  does  he,  as  consul,  acquire  such  380,  169  U.  S.  331,  42  L.  Ed.  767. 

§  3197.  (R.  S.  §  1739.)     Compensation  of  consular  officer  perform- 
ing diplomatic  functions. 
For  such  time  as  any  consular  officer  shall  be  authorized  to  per- 
form diplomatic  functions,  in  the  absence  of  the  regular  diplomatic 
officer  in  the  country  to  which  he  shall  be  appointed,  he  shall  be  enti- 
tled, in  addition  to  his  compensation  as  such  consular  officer,  to  re- 
ceive compensation  for  his  services  while  so  authorized,  at  the  rate 
which  would  be  allowed  for  a  secretary  of  legation  in  such  country. 
Act  Aug.  18,  1856,  c.  127,  §  11,  11  Stat  56. 

Marriages  in  presence  of  a  consular  officer  in  a  foreign  country  were  author- 
ized, and  certificates  thereof  were  provided  for,  by  R.  S.  §  4082.  post.  S  7632. 

A  provision*  that  the  consul-general  at  Constantinople  should  be  the  secretary 
of  the  legation  to  Turkey,  with  a  compensation  only  as  consul-general,  was 
made  by  R.  S.  §  1677,  ante,  §  3125. 

Consuls-general  or  consuls  may  be  assigned  to  duty  in  the  department  of  state 
without  loss  of  grade,  class,  or  salary,  etc.,  by  Act  Feb.  5,  1915,  c.  23,  |  1, 
ante,  §  3130a. 

Notes  of  Decisions 

Consul  installed  by  retiring  minister,  the  pay  provided  by  law  for  a  charg6 

—A    retiring    minister    cannot    install  d'affaires.     Otterbourg  v.  U.  S.  (1869) 

a  consul  in  the  legation,  and  thus  au-  5  Ct.  CI.  430. 
thorize  him,  nor  can  the  consul  receive 
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§  3198.  (R.  S.  §  1740*.)     Term  during  which  salary  is  payable. 

No  ambassador,  envoy  extraordinary,  minister  plenipotentiary, 
minister*  resident,  commissioner,  charge  d'affaires,  secretary  of  lega- 
tion, assistant  secretary  of  legation,  mterpreter  to  any  legation  or 
consulate,  or  consul-general,  consul,  [or  commercial  agent,  men- 
tioned in  Schedules  B  and  C,]  shall  be  entitled  to  compensation 
for  his  services,  except  from  the  time  when  he  reaches  his  post  and 
enters  upon  his  official  duties  to  the  time  when  he  ceases  to  hold 
such  office,  and  for  such  time  as  is  actually  and  necessarily  occu- 
pied in  receiving  his  instructions,  not  to  exceed  thirty  days,  and  in 
making  the  direct  transit  between  the  place  of  his  residence,  when 
appointed,  and  his  post  of  duty,  at  the  commencement  and  termina- 
tion of  the  period  of  his  official  service,  for  which  he  shall  in  all 
cases  be  allowed  and  paid,  except  as  hereinafter  mentioned.  And 
no  person  shall  be  deemed  to  hold  any  such  office  after  his  succes- 
sor is  appointed  and  actually  enters  upon  the  duties  of  his  office 
at  his  post  of  duty,  nor  after  his  official  residence  at  such  post  has 
terminated  if  not  so  relieved.  But  no  such  allowance  or  payment 
shall  be  made  to  any  consul-general,  consul,  [or  commercial  agent, 
not  embraced  in  Schedules  B  and  C,]  or  to  any  vice-consul,  [vice- 
commercial  agent,  deputy  consul,]  or  consular  agent,  for  the  time 
so  occupied  in  receiving  instructions,  or  in  such  transit  as  afore- 
said; nor  shall  any  such,  officer  as  is  referred  to  in  this  section  be 
allowed  compensation  for  the  time  so  occupied  in  such  transit,  at 
the  termination  of  the  period  of  his  official  service,  if  he  has  re- 
signed or  been  recalled  therefrom  for  any  malfeasance  in  his  office. 
Act  Aug.  18,  1856,  c.  127,  §  8,  11  Stat.  55. 

The  words  of  this  section  inclosed  in  brackets,  "or  commercial  agent,  men- 
tioned in  schedules  B  and  C,"  **or  commercial  agent,  not  embraced  in  schedules 
B  and  C,"  and  "vice  commercial  agent,"  were  superseded  by  the  classification 
of  consular  officers  and  the  abolition  of  the  grade  of  commercial  agent  by  the 
Consular  Reorganization  Act  of  April  5,  1906,  c.  1355,  §§  2  and  3.  Section  2 
of  said  act  was  superseded  by  Act  Feb.  5,  1915,  c.  23,  §§  1,  2,  ante,  §§  3130a, 
3130b.  Section  3  of  said  act  is  set  forth  ante,  §  3140.  See  notes  to  section 
3139,  ante. 

The  words  "deputy  consul,"  also  inclosed  in  brackets,  were  superseded  by  the 
abolition  of  the  office  of  deputy  consul  by  Act  Feb.  5,  1915,  c.  23,  §§  6,  7,  ante, 
i  8140a. 

The  Secretary  of  State  was  required  to  determine  the  maximum  time  neces- 
sary to  make  the  transit  between  each  diplomatic  and  consular  post  and  the 
dty  of  Washington,  by  Act  June  11,  1874,  c.  275,  §  4,  post,  §  3201. 

The  usual  appropriation  for  payment  of  salaries  under  the  provisions  of  this 
section  was  made  by  the  diplomatic  and  consular  appropriation  act  for  the  fis- 
cal year  1917,  Act  July  1,  1916,  c.  208,  39  Stat. 

Notes  of  Decisions 

Commencement.— A    person    residing  required  by  law;    nor  can  he  recover 

at  Apia  in  the  Friendly  and  Navigators*  the  salary  of  the  office  where  he  has 

Islands,  who  received  notice  from  the  neglected  to  give  the  bond.    Dainese  v. 

department  of  state  in  June,  1874,  to  U.  S.  (1879)  15  Ct.  CI.  64. 

proceed   to    San   Francisco,   and   there  Instructions    to    consular    officers   in 

await  his  instructions  and  commission  relation  to  their  duties  are  recognized 

as  consul  at  Apia,  and  who  left  Apia  by  statute  as  well  as  by  consular  regula- 

July  3,  1874,  arrived  in  San  Francisco  tions.     Sampson  v.  U.  S.  (1895)  30  Ot. 

August    21st.   took    the    oath    of  office  CI.  365. 

September    14th,    executed    his    bond  Under  Act  Aug.  18,  1856,  c.   127.  a 

September    15th,   and    sailed   for   Apia  consul  was  to  receive  a  salary  not  only 

November    18th,    arriving    January    1,  for  the  time  spent  at  the  place  of  his 

1875,  is  not  entitled  to  salary  prior  to  official  duty,  but.  in  addition  to  that,  for 

January  1,  1875,  except  for  the  time  the  time  occupied  in  awaiting  his  in- 

he    was    awaiting    instructions    (from  structions,  in  traveling  to  his  post  of 

September  15th  to  October  14th),  and  duty,  and  in  returning  home  at  the  close 

for   the   time   occupied  in  the  voyage,  of   his    services.      (1857)    9  Op.   Atty. 

(from  November  14th  to  January  1st).  Gen.  89. 

U.  S.  V.  Bee  (1893)  54  Fed.  112,  4  C.  The    charge    d'affaires    to    Paraguay 

C.  A.  219.  and  Uruguay,  whose  office  was  raised  to 

A  consul  or  vice  consul  is  not  invest-  minister,  but  who  did  not  receive  his 

ed  with  the  office  until  he  gives  the  bond  commission  or  take  the  oath  of  office 
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until  nearly  two  months  after  appoint-  malfeasance  in  office  does  not  apply  to 

ment,  is  entitled  to  salary  as  minister  the  case  of  a  consul  who  has  resigned  or 

from  the  date  on  which  he  qualified  and  been  recalled  without  being  guilty  of 

entered  upon  the  duties  of  the  office,  any  misconduct    The  penalty  of  having 

and  not  from  the  date  of  his  appoint-  to  come  home  at  his  own  expense  is 

ment    (1826)  2  Op.  Atty.  Gen.  27,  638;  only   to   be   inflicted   upon    the   consul 

(1836)  3  Op.  Atty.  Gen.  105,  124,  641;  whose  misbehavior  has  obliged  the  gov- 

(1842)  4  Op.  Atty.  Gen.  123,  250,  318,  ernment  to  recall  him.  or  who  resigns 

348;     (1849)    5  Op.   Atty.    (Jen.    132;  simply  to  escape  a  recall  which  he  is 

(1855)   7  Op.  Atty.  Gen.  304;    (1862)  conscious  of  deserving.     (1857)  9  Op. 

10  Op.  Atty.  Gen.  250,  308;    (1889)  19  Atty.  Gen.  89. 

Op.  Atty.  Gen.  219.  A  public  minister  who  was  at  home  at 

Recall  of  officers.— There  is  no  act  of  the  time  of  his  recall,  and  who  was  paid 
Congress  warranting  the  practice  of  the  his  salary  down  to  the  date  of  his  re- 
government  in  paying  foreign  ministers  call,  is  not  entitled  in  addition  to  com- 
a  quarter's  salary  after  they  have  pre-  pensation  for  such  further  time  as 
sented  their  letters  of  recall.  (1831)  2  would  be  necessarily  spent  in  coming 
Op.  Atty.  Gen.  470.  home   from    the    seat   of   his   mission. 

The  provision  in  the  eighth  section  of  (1858)  9  Op.  Atty.  Gen.  261. 

the  act  of  1856  forbidding  the  allowance  The  practice  of  paying  consuls  a  quar- 

of  compensation  for  the  time  occupied  ter's  salary  after  they  have  presented 

in  coming  home  by  a  consul  who  shall  their  letters  of  recall  is  not  warranted, 

have  resigned  or  been  recalled  for  any  (1831)  2  Op.  Atty.  Gen.  470. 

(R.  S.  §  1741.    Superseded.) 
The  provisions  of  this  section  were  re-enacted,  substantially,  by  Act  June 
17,  1874,  c.  294,  post,  |  3199. 
See  notes  to  said  act,  post,  |  3199. 

§  3199.  (Act  June  17,  1874,  c.  294.)  Absence  from  post  or  duty 
without  leave;  correspondence  with  private  persons  on  public 
affairs;  recommendation  of  persons  for  employment;  accept- 
ance of  presents,  etc. 

No  Ambassador,  Envoy  Extraordinary,  Minister  Plenipotentiary, 
Minister  Resident,  Commissioner  to  any  foreign  country,  charge 
d'affaires.  Secretary  [of  Legation,  Assistant  Secretary  of  Legation], 
Interpreter  to  any  legation  in  any  foreign  country,  Consul  General, 
Consul,  [Commercial  Agent,]  consular  pupils,  or  consular  agent 
shall  be  absent  from  his  post  or  the  performance  of  his  duties  for 
a  longer  period  than  ten  days  at  any  one  time,  without  the  per- 
mission previously  obtained  of  the  President.  And  no  compensa- 
tion shall  be  allowed  for  the  time  of  any  such  absence  in  any  case 
except  in  cases  of  sickness;  nor  shall  any  diplomatic  or  consular 
officer  correspond  in  regard  to  the  public  affairs  of  any  foreign  gov- 
ernment with  any  private  person,  newspaper,  or  other  periodical, 
or  otherwise  than  with  the  proper  officers  of  the  United  States; 
nor  without  the  consent  of  the  Secretary  of  State  previously  ob- 
tained, recommend  any  person  at  home  or  abroad  for  any  employ- 
ment of  trust  or  profit  under  the  Government  of  the  country  in 
which  he  is  located;  nor  ask  or  accept,  for  himself  or  any  other 
person,  any  present,  emolument,  pecuniary  favor,  office,  or  title  of 
any  kind  from  any  such  government.     (18  Stat.  77,) 

This  was  an  act  entitled  ''An  act  relating  to  ambassadors,  and  other  officers.** 
Tliis  act  re-enacted  R.  S.  \\  1741,  1751,  with  a  few  slight  additions. 
R.  S.  §  1741,  provided  that  "No  ambassador,  envoy-extraordinary,  minister- 
plenipotentiary,  minister-resident,  conunissiqner,  charge  d'affaires,  secretary  of 
legation,  assistant  secretary  of  legation,  interpreter  for  any  legation  or  con- 
sulate, or  consul-general,  consul,  or  conunercial  agent,  mentioned  in  Scbed- 
nles  B  and  G,  oi^  consular  agent,  shall  be  absent  from  his  post,  or  the  per- 
formance of  his  duties,  for  a  longer  period  than  ten  days  at  any  one  time, 
without  the  permission  previously  obtained  of  the  President." 

R.  S.  I  1751,  provided  that  "no  diplomatic  or  consular  officer  shall  corre- 
spond in. regard  to  the  public  affairs  of  any  foreign  government  with  any  pri- 
vate person,  newspaper,  or  other  i)eriodical,  or  otherwise  than  with  the  proper 
officers  of  the  United  States,  nor  recommend  any  person,  at  home  or  abroad,  for 
any  employment  of  trust  or  profit  under  the  government  of  the  country  in  which 
he  is  located ;  nor  ask  or  accept,  for  himself  or  any  other  person,  any  present, 
emolument,  pecuniary  favor,  office,  or  Utle  of  any  kind,  from  any  such  govern- 
ment" 
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Carrying  on  correspondence  with  any  foreign  government  with  intent  to  in- 
fluence its  measures  or  conduct  in  relation  to  any  dispute  or  controversies  with 
the  United  States,  or  to  defeat  the  measures  of  the  Government  of  the  United 
States,  was  punishable,  by  R.  S.  f  5335,  incorporated  into  Grim.  Code,  §  5, 
post,  §  10169. 

The  words  of  this  section,  "Commercial  Agent,"  inclosed  in  brackets,  were 
superseded  by  the  abolition  of  the  grade  of  commercial  agent  by  the  Consular 
Reorganization  Act  of  April  5,  1906,  c.  1366,  §  3,  ante,  §  3140. 

The  words  of  this  section  "of  Legation,  Assistant  Secretary  of  Legation,"  in- 
closed in  brackets,  were  superseded  by  the  reclassification  of  ''secretaries  in  the 
diplomatic  service"  by  the  act  "for  the  improvement  of  the  foreign  service," 
of  Feb.  5,  1915,  c.  23,  §|  1,  2,  ante,  §§  8130a,  3130b. 

Notes  of  Deolsioiui 

Leave  of  absence.— The  absence  of  a  that  time  with  leave  of  the  President, 

minister  resident  from  his  post,  with  (1857)  Id. 

permission  of  the  President,  is  not  an  Where  a  diplomatic  officer  of  a  class 

offense  for  which  his  salary,  during  the  named  in  this  act  temporarily  absented 

time  of  the  absence,  is  to  be  withheld  himself  for  a  period  of  not  over  10  days, 

from  him.    (1858)  9  Op.  Atty.  Gen.  138.  the  right  to  compensation  is  in  no  case 

Act  Aug.  18, 1856,  c.  127,  does  not  for-  affected.      (1875)    14   Op.   Atty.    Gen. 

bid  an  absence  of  less  than  10  days  584. 
without  permission,  or  of  more   than 

§  3200.  (R.  S.  §  1742.)     Salary  in  case  of  absence. 

No  diplomatic  or  consular  officer  shall  receive  salary  for  the  time 
during  which  he  may  be  absent  from  his  post,  by  leave  or  otherwise, 
beyond  the  term  of  sixty  days  in  any  one  year;  but  the  time  equal 
to  that  usually  occupied  in  going  to  and  from  the  United  States  in 
case  of  the  return,  on  leave,  of  such  diplomatic  or  consular  officer  to 
the  United  States  may  be  allowed  in  addition  to  such  sixty  days. 
Act  March  3,  1869,' c.  125,  §  2,  15  Stat.  321. 

The  Secretary  of  State  was  required  to  determine  the  maximum  time  nec- 
essary to  make  the  transit  between  each  diplomatic  and  consular  post  and  the 
city  of  Washington,  by  Act  June  11,  1874,  c,  275,  §  4,  post,  |  3201. 

Notes  of  Deoisioiui    • 

Absence^— The  compensation  of  a  vice  30,   1868,   c.  38,  disallows  the   salary 

consular  officer  acting  during  his  prin-  of  a  diplomatic  or  consular  officer  in  all 

cipal's  absence  is  paid  out  of  the  com-  cases  of  absence,  where  in  any  one  year 

pensation  of  his  principal,  and  may  ex-  the  officer  shall  already  have  enjoyed 

tend  beyond  a  period  of  60  days.    Boyd  absence,  with  salary,  equal  to  60  days  of 

V.  U.  S.  (1806)  31  Ct.  CI.  158.             ^  time.     (1868)  12  Op.  Atty.  Gen.  410. 

Diplomatic  Appropriation  Act  March 

§  3201.  (Act  June  11,  1874,  c.  275,  §  4.)  Time  of  transit  aUowcd 
to  diplomatic  and  consular  officers. 
The  Secretary  of  State  shall,  as  soon  as  practicable,  establish  and 
determine  the  maximum  amount  of  time  actually  necessary  to  make 
the  transit  between  each  diplomatic  and  consular  post  and  the  city 
of  Washington,  and  vice  versa,  and  shall  make  the  same  public. 
He  may  also,  from  time  to  time,  revise  his  decision  in  this  respect ; 
but  in  each  case  the  decision  is  to  be  in  like  manner  made  public. 
And  the  allowance  for  time  actually  and  necessarily  occupied  by 
each  diplomatic  and  consular  officer  who  may  be  entitled  to  such  al- 
lowance shall  in  no  case  exceed  that  for  the  time  thus  established 
and  determined,  with  the  addition  of  the  time  usually  occupied  by 
the  shortest  and  most  direct  mode  of  conveyance  from  Washington 
to  the  place  of  residence  in  the  United  States  of  such  officer.  (18 
Stat.  70.) 

This  section  was  a  part  of  the  diplomatic  and  consular  appropriation  act 
for  the  fiscal  year  1875,  cited  above. 

§  3202.  (R,  S.  §  1743.)     Extra  compensation  prohibited. 

The  compensation  allowed  by  law  to  the  various  diplomatic  and 
consular  officers  shall  be  in  full  for  all  the  services  rendered  and  per- 
sonal expenses  incurred  by  the  persons  respectively  for  whom  such 
compensation  is  provided,  of  whatever  kind  such  services  or  personal 
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expenses  may  be,  or  by  whatever  treaty,  law,  or  instructions  they  are 
required ;  and  no  allowance,  other  than  such  as  is  so  provided,  shall 
be  made  in  any  case  for  the  outfit  or  return  home  of  any  such  officer 
or  person. 

Act  Aug.  18,  1856,  c.  127,  §  20,  11  Stat.  59. 

A  subsequent  provision  that  ""the  sole  and  only  compensation"  of  consular 
officers  should  be  "by  salaries  fixed  by  law"  was  made  by  the  Consular  Reor- 
ganization Act  of  April  5,  1906,  c.  1366,  §  8,  ante,  §  3186. 

§  3203.  (R.  S.  §  1744.)     Compensation  to  citizens  only. 

No  compensation  provided  for  any  officer  mentioned  in  section 
sixteen  hundred  and  seventy-five,  [or  for  any  assistant  secretary  of 
legation,]  or  any  appropriation  therefor,  shall  be  applicable  to  the 
payment  of  the  compensation  of  any  person  appointed  to  or  holding 
any  such  office  who  shall  not  be  a  citizen  of  the  United  States;  nor 
shall  any  other  compensation  be  allowed  in  any  such  case. 
Act  Aug.  18,  1856,  c.  127,  §  21,  11  Stat.  60. 

The  words  of  this  section,  "or  for  any  assistant  secretary  of  legation/'  in- 
closed in  brackets,  were  superseded  by  the  reclassification  of  the  secretaries  in 
the  diplomatic  service  by  Act  Feb.  5,  1915,  c.  23,  §§  1,  2,  ante,  §§  3130a,  3130b. 
A  provision  that  clerks  at  embassies  and  legations  should  be  citizens  of  the 
United  States  when  appointed  was  made  by  the  diplomatic  and  consular  ap- 
propriation act  for  the  fiscal  year  1907,  Act  June  16,  1906,  c.  3337,  ante,  § 
3133.  Said  prowsion  was  repeated  in  the  subsequent  appropriation  acts,  the 
provision  for  the  fiscal  year  1917  being  by  Act  July  1,  1916,  c.  208,  39  Stat. 
11.  Similar  provisions  as  to  consular  ofiicers  was  made  by  the  diplomatic  and 
consular  appropriation  act  for  the  fiscal  year  1917,  by  Act  July  1,  1016,  c. 
2087,  ante,  §  3142a. 

R.  S.  §  1675,  mentioned  in  this  section,  is  set  forth  ante,  §  3117. 
The  officers  mentioned  in  said  section  were  ambassadors,  envoys-extraordi- 
nary   and     ministers-plenipotentiary,    ministers-resident    and    commissioners, 
charge  d'affaires,  and  secretaries  of  legations. 

§  3204.     (Superseded.) 

This  section,  which  was  Act  June  11,  1874,  c.  275,  f  6,  18  Stat.  70,  provided 
that  any  vice-consul  whd  might  be  temporarily  acting  as  consul  during  absence 
of  such  consul  might  receive  compensation  notwithstanding  he  was  not  a  cit- 
izen of  the  United  States.  It  was  superseded  by  a  provision  of  Act  July  1, 
1916,  c.  20S7,  ante,  §  3142a,  which  provided  that  if,  in  any  case,  the  Secretary 
of  State  deemed  it  impracticable  immediately  to  secure  a  competent  vice-con- 
sul, who  was  an  American  citizen,  he  might  appoint  or  retain  as  vice-consul 
a  person  not  an  American  citizen,  until  such  time  as  he  is  able  to  designate  a 
competent  American  citizen  for  such  office  to  be  compensated  from  a  fund  pro- 
vided for,  and  also  provided  that  every  consul-general,  consul,  and,  wherever 
practicable,  every  consular  agent,  should  be  an  American  citizen. 

§  3205.  (R.  S.  §  1745.)     President  to  regulate  fees. 

The  President  is  authorized  to  prescribe,  from  time  to  time,  the 
rates  or  tariffs  of  fees  to  be  charged  for  official  services,  and  to  des- 
ignate what  shall  be  regarded  as  official  services,  besides  such  as  are 
expressly  declared  by  law,  in  the  business  of  the  several  legations, 
consulates,  [and  commercial  agencies,]  and  to  adapt  the  same,  by 
such  differences  as  may  be  necessary  or  proper,  to  each  legation, 
consulate,  [or  commercial  agency;]  and  it  shall  be  the  duty  of  all 
officers  and  persons  connected  with  such  legations,  consulates,  [or 
commercial  agencies]  to  collect  for  such  official  services  such  and 
only  such  fees  as  may  be  prescribed  for  their  respective  legations, 
consulates,  [and  commercial  agencies,]  and  such  rates  or  tariffs 
shall  be  reported  annually  to  Congress. 

Act  Aug.  18,  ISoG,  c.  127,  §  16,  11  Stat.  57. 

The  words  of  this  section,  "and  commercial  agencies,"  "or  commercial  agen- 
cy," "or  commercial  agencies,"  inclosed  in  brackets,  were  superseded  by  the 
abolition  of  the  grade  of  commercial  agent  by  the  Consular  Reorganization 
Act  of  April  5,  1906,  c  13fS6,  §  3,  ante,  §  3140. 

Fees  for  consular  certification  of  invoices  were  included  with  the  fees  for 

which  the  President  was  authorized  to  prescribe  rates  or  tariffs  by  this  section, 

by  said  Consular  Reorganization  Act  of  April  5,  1906.  c.  1366,  §  9,  ante,  §  3187. 

The  fees  named  in  the  tariff  of  consular  fees  prescribed  by  order  of  the  Presi- 
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dent  were  not  to  be  charged  or  collected  by  consular  officers  for  their  official 
services  to  American  vessels  and  seamen  by  Act  June  26,  1883,  c.  121,  {  12, 
ante,  §  3176. 

Provisions  relating  to  fees  and  compensation  of  consular  officers  only  were 
made  by  R,  S.  8§  1716,  1719,  172^1728,  1781,  ante,  ||  3172,  3177-3184,  3189, 
and  by  the  Consular  Reorganization  Act  of  April  5,  1906,  c.  1366,  §§  7-10, 
ante,  §§  3185-^188. 

The  president  was  requested  to  revise  the  tariff  of  consular  fees  and  pre- 
scribe such  rates  as  would  make  them  conform,  as  nearly  as  may  be,  to  the 
fees  charged  by  other  commercial  nations  for  similar  service,  by  a  provision 
of  Act  Jan.  27,  1879,  c  28,  20  Stat  273.  It  is  omitted,  as  temporary 
merely. 

Notes  of  Deoisions 


Powers  of  President.— The  President 
may  at  any  time  transfer  a  fee  from 
the  unofficial  to  the  official,  or  vice 
versa;  and  he  may  increase,  diminish, 
or  abolish  a  fee.  Stahel  v.  U.  S.  (1891) 
26  Ct.  CI.  193. 

There  are  but  two  limitations  upon 
the  power  of  the  President  to  designate 
the  official  services  of  a  consul:  He 
cannot  declare  a  fee  to  be  unofficial 
which  the  law  declares  to  be  official,  nor 
prescribe  a  fee  for  a  service  which  the 
law  declares  shall  be  rendered  gratui- 
tously.   Id. 

The  President  may  prescribe  a  fee,  as 
provided  by  this  section,  for  the  servic- 
es of  a  consul  in  furnishing  inspection 
cards  to  steerage  passengers  on  vessels 
destined  to  the  United  States,  as  re- 
quired by  the  quarantine  regulations 
of  April  1,  1903;  but  he  has  no  au- 
thority to  declare  such  a  fee  unofficial 
and  to  permit  the  consul  to  retain  it  as 
such.     (1903)  24  Op.  Atty.  Gen.  672. 

What  are  offloiai  servioes.— Fees  re- 
ceived for  ''acknowledgments  and  au- 
thentication of  instruments  •  •  • 
certifying  official  character  and  signa- 
ture of  notary  public"  belong  to  the 
consul.  XJ.  S.  v.  Mosby  (1890)  10  Sup. 
Ct.  327,  332,  133  U.  S.  273,  33  L.  Ed. 
625. 

Commissions  on  settiement  of  private 
estate  held  to  belong  to  consul.    Id. 

Fees  for  shipping  and  discharging 
seamen  on  foreign-built  vessels  sailing 
on  China  coast  under  United  States  flag 
held  to  belong  to  consul.    Id. 

Fees  received  by  the  consul  for  cer- 
tificates of  shipment  of  merchandise  in 
transit  through  the  United  States  to 
other  countries  held  to  belong  to  him. 
Id. 

Fees  received  for  "cattie  disease 
certificates"  held  to  belong  to  consul. 
Id. 

Interest  on  "public  moneys"  deposit- 
ed by  the  consul  in  banks  belongs  to  the 
government,  and  not  to  the  consul.    Id. 

Fees  received  by  a  consul  for  ex- 
amination of  Chinese  emigrants  to  the 
United  States  on  foreign  vessel  held 
to  be  his  own  property.    Id. 

Consul  held  entitied  to  allowance  of 
claim  for  fees  collected  for  "recording 
instruments"  and  paid  into  treasury. 
Id. 

Fees  received  by  consul  for  certif- 
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icates  to  invoices  of  goods  imported 
held  to  be  for  official  services,  and 
hence  belonged  to  the  United  States. 
Id. 

Interpretation  by  the  state  depart- 
ment of  the  regulations  issued  to  con- 
suls by  the  secretary  of  state,  defining 
what  acts  are  to  be  deemed  official  and 
what  nonofficial,  are  controlling  as  to 
their  meaning  in  case  of  doubt,  and 
should  conclude  accounting  officers  of 
the  treasury  department.  U.  S.  v. 
Badeau  (C.  O.  1887)  31  Fed.  697,  699, 
affirming  (D.  C.  1886)  33  Fed.  572. 

Fees  received  for  notarial  acts  for  in- 
dividuals, in  transactions  having  no  re- 
lation with  the  official  business  of  the 
government,  are  the  personal  emolu- 
ments of  the  officer,  for  which  he  is  not 
required  to  account  to  the  treasury  de- 
partment   Id. 

The  statutes  do  not  require  or  con- 
template invoices  for  free  goods. 
Services  rendered  in  certifying  such  in- 
voices are  not  "official."  Mosby  v.  U. 
S.  (1888)  24  Ct  CI.  1. 

Certifying  quadruplicates  of  invoices 
is  an  official  service,  and  the  fee  goes 
to  the  Government    Id. 

Fees  received  from  foreign  vessels  for 
the  examination  of  Chinese  emigrants, 
not  being  "for  official  services,"  are  the 
private  emoluments  of  the  consuL    Id. 

Service  rendered  to  a  foreign-built 
ship,  sailing  under  the  American  flag, 
in  shipping  and  discharging  seamen  not 
American  citizens,  nor  from  an  Ameri- 
can port,  is  not  "official."    Id. 

A  consul  in  China  is  entitied  to  fees 
collected  for  shipping  and  discharging 
seamen  on  foreign-built  vessels  sailing 
under  the  American  flag.  Goldsborough 
V.  U.  S.  (1889)  25  Ct  CL  73. 

When  certificates  to  invoices  of  mer- 
chandise shipped  from  one  foreign  port 
in  transit  through  the  United  States 
in  bond  to  another  foreign  port  are  pro- 
cured, the  certification  is  an  unofficial 
act,  and  the  fee  the  personal  emolument 
of  the  consular  officer.  Wilson  v.  U.  S. 
(1896)  32  Ct  CL  64. 

No  service  by  a  consul  can  be  unof- 
ficial when  the  applicant  has  a  right  to 
demand  it  and  the  consul  no  right  to 
refuse  it  (1903)  24  Op.  Atty.  Gen. 
672. 

Illegal  fees^— If  the  President  directs 
the  collection  of  fees  illegally,  the  own- 
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er  may  have  a  right  of  recoyery  against  Cited    without    tfefliitt    appiie&tion, 

the  government;    but  the  officer  who  Forbes  v.  Gracey  (1876)  94  U.  S.  762, 

performs   the  service  and  collects  the  763.  24  li.  Ed.  313;    U.   S.   v.  Eaton 

fees  has  no  claim  to  the  money.    Stahel  (1898)  18  Snp.  Ct  374,  382,  169  U.  S. 

V.  U.  S.  (1891)  26  Ct  CL  193.  331,  42  L.  Ed.  767. 

§  3206.  (R.  S.  §  1746.)     Fees  to  be  collected  in  coin. 

All  fees  collected  by  diplomatic  and  consular  officers  for  and  in  be- 
half of  the  United  States  shall  be  collected  in  the  coin  of  the  United 
States,  or  at  its  representative  value  in  exchange. 
Act  Aug.  18,  1856,  c.  127,  §  30,  11  Stat.  63. 

A  provision  that  in  the  collection  of  official  fees  consular  officers  in  the  Do- 
minion of  Canada  should  receive  foreign  moneys  at  the  rate  given  in  the 
Treasury  schedules  of  the  value  of  foreign  coins  was  made  by  R.  S.  |  1722, 
ante,  |  3178. 

§  3207.  (R.  S.  §  1747.)     Officers  to  account  for  fees. 

All  fees  collected  by  the  consuls  general,  consuls,  [and  commer- 
cial agents  mentioned  in  Schedules  B  and  C,]  and  by  vice-consuls 
[and  vice-commercial  agents]  appointed  to  perform  their  duties,  or 
by  any  other  persons  in  their  behalf,  shall  be  accounted  for  to  the  Sec- 
retary of  the  Treasury,  and  held  subject  to  his  draft,  or  other  direc- 
tions. 

Act  Aug.  18,  1856,  c.  127,  |  18.  11  Stat  6a 

The  words  of  this  section,  ''or  commercial  agents  mentioned  in  Schedules  B 
and  C,"  and  "vice-commercial  agents,*'  inclosed  in  brackets,  were  superseded  by 
the  classification  of  consular  officers  and  the  abolition  of  the  grade  of  com- 
mercial agent  by  the  Consular  Reorganization  Act  of  April  5,  1906,  c.  1366, 
H  2,  3.  Section  2  of  said  act  was  superseded  by  Act  Feb.  5,  1915,  c  28,  §§  1, 
2,  ante.  §§  3130a,  3130b ;  and  section  3  of  said  act  is  set  forth  ante,  {  3140. 
See  notes  to  section  3139,  ante. 

A  similar  provision  relating  to  fees  at  legations  was  made  by  R.  S.  8  1687, 
ante,  8  3134. 

Returns  and  accounts  of  fees  by  consular  officers  are  required  by  R.  S.  H 
1725-1728,  ante,  §§  3181-3184. 

Subsequent  provisions  requiring  all  fees  collected  by  consular  officers  to  be 
accounted  for  and  paid  into  the  treasury  and  providing  for  official  stamps  for 
the  amount  of  fees  to  be  affixed  to  documents  and  canceled  and  accounted  for 
to  the  department  of  state,  were  made  by  the  Consular  Reorganization  Act  of 
April  5,  1906,  c.  1366,  §§  8,  10,  ante,  H  8186,  3183. 

Willful  neglect  to  render  accounts  in  returns  of  moneys  received  by  consular 
officers  was  punishable  as  embezzlement  by  R.  S.  {  1734,  ante,  §  3192. 

§  3208.  (R.  S.  §  1748.)     Expenses  of  legations,  consulates,  etc. 

The  President  is  authorized  to  provide  at  the  public  expense  all 
such  stationery,  blanks,  record  and  other  books,  seals,  presses,  flags, 
and  signs,  as  he  shall  think  necessary  for  the  several  legations,  con- 
sulates, [and  commercial  agencies]  in  the  transaction  of  their  busi- 
ness. 

Act  Aug.  18, 1866.  c.  127,  §  22,  11  Stet  60. 

The  words  of  this  section,  "and  commercial  agencies,"  inclosed  in  brackets, 
were  superseded  by  the  abolition  of  the  grade  of  commercial  agent  by  the 
Consular  Reorganization  Act  of  April  5,  1906,  c.  1366,  8  3,  ante,  8  3140. 

Appropriations  for  contingent  expenses  of  the  several  embassies  and  lega- 
tions, and  of  the  several  consulates  and  consular  agencies,  are  made  by  the 
diplomatic  and  consular  appropriation  acts  for  each  year.  The  provisions  for 
the  fiscal  year  1917  were  by  Act  July  1,  1916,  c.  208,  39  Stat 

Besides  the  provisions  made,  in  said  appropriations  for  contingent  expenses, 
for  "traveling  and  miscellaneous  expenses  of  embassies  and  legations,"  and 
for  "traveling  expenses  of  consular  officers,"  further  appropriations  are  made 
"To  pay  the  cost  of  the  transportation  of  diplomatic  and  consular  officers  in 
going  to  and  returning  from  their  posts,  or  when  traveling  under  the  orders 
of  the  Secretary  of  State,  at  the  rate  of  five  cents  per  mile,  but  not  including 
any  expense  incurred  in  connection  with  leaves  of  absence."  This  provision 
for  the  fiscal  year  1917  was  made  by  Act  July  1,  3916,  c.  208,  39  Sut 

§  3209.  (Act  Feb.  17,  1911,  c.  105.)     Buildings  for  use  of  diplo- 
matic and  consular  establishments ;  limitations  of  expenditure 
and  cost. 
That  the  Secretary  of  State  be,  and  he  is  hereby,  authorized  to 
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acquire  in  foreign  countries  such  sites  and  buildings  as  may  be 
appropriated  for  by  Congress  for  the  use  of  the  diplomatic  and  con- 
sular establishments  of  the  United  States,  and  to  alter,  repair,  and 
furnish  the  said  buildings;  suitable  buildings  for  this  purpose  to  be 
either  purchased  or  erected,  as  to  the  Secretary  of  State  may  seem 
best,  and  all  buildings  so  acquired  for  the  diplomatic  service  shall  be 
used  both  as  the  residences  of  diplomatic  officials  and  for  the  offices  of 
the  diplomatic  establishment :  Provided,  however,  That  not  more  than 
the  sum  of  five  hundred  thousand  dollars  shall  be  expended  in  any 
fiscal  year  under  the  authorization  herein  made :  And  provided  fur- 
ther. That  in  submitting  estimates  of  appropriation  to  the  Secretary 
of  the  Treasury  for  transmission  to  the  House  of  Representatives,  the 
Secretary  of  State  shall  set  forth  a  limit  of  cost  for  the  acquisition  of 
sites  and  buildings  and  for  the  construction,  alteration,  repair,  and  fur- 
nishing of  buildings  at  each  place  in  which  the  expenditure  is  proposed 
(which  limit  of  cost  shall  not  exceed  the  sum  of  one  hundred  and 
fifty  thousand  dollars  at  any  one  place)  and  which  limit  shall  not 
thereafter  be  exceeded  in  any  case,  except  by  new  and  express  author- 
ization of  Congress.    (36  Stat.  917.) 

This  was  an  act  entitled  "An  act  providing  for  the  purchase  or  erection, 

within  certain  limits  of  cost,  of  embassy,  legation,  and   consular  buildings 

abroad." 
A  provision  for  estimates  by  the  Secretary  of  State  for  rent  of  and  expenses 

at  consular  offices  was  made  by  the  deficiency  appropriation  act  for  the  fiscal 

year  1905,  Act  March  3,  1905,  c.  1484,  |  1,  post,  § 


§  3210.  (R.  S.  §  1749.)     Allowance  to  widow  of  consular  ofi&ccr 
deceased  in  a  foreign  country. 
Whenever  any  diplomatic  or  consular  officer  of  the  United  States 
dies  in  a  foreign  country  in  the  discharge  of  his  duty,  there  shall  be 
paid  to  his  widow,  or,  if  no  widow  survive  him,  then  to  his  heirs  at 
law,  a  sum  of  money  equal  to  the  allowance  now  made  to  such  officer 
for  the  time  necessarily  occupied  in  making  the  transit  from  his  post 
of  duty  to  his  residence  in  the  United  States. 
Act  Feb.  22,  1873,  c  184,  §  2,  17  Stat.  4T4. 

Appropriations  for  payments,  under  the  provisions  of  this  section,  to  widows 
or  heirs  at  law  of  diplomatic  or  consular  ofiQcers  dying  in  foreign  countries,  are 
made  by  the  diplomatic  and  consular  appropriation  acts  for  each  year.  The 
provision  for  the  fiscal  year  1917  was  by  Act  July  1,  1916,  c.  208,  39  Stat 

Appropriations  are  also  made  by  those  acts  for  "defraying  the  expenses  of 
transporting  the  remains  of  diplomatic  and  consular  officers  of  the  United 
States,  including  consular  assistants,  who  have  died  or  may  die  abroad  or  in 
transit,  while  in  the  discharge  of  their  official  duties,  to  their  former  homes  in 
this  country  for  interment,  and  for  the  ordinary  and  necessary  expenses  of  such 
interment,  at  their  post  or  at  home."    The  provision  for  the  fiscal  year  1917 

was  by  Act  July  1,  1916,  c.  208,  39  Stat. 

* 

§  3211.  (R.  S.  §  1750.)  Depositions;  penalty  for  perjury  in  such 
cases;  evidence  of  taking  the  oath;  penalty  for  forging  cer- 
tificate of  oath. 
Every  secretary  of  legation  and  consular  officer  is  hereby  author- 
ized, whenever  he  is  required  or  deems  it  necessary  or  proper  so  to 
do,  at  the  post,  port,  place,  or  within  the  Hmits  of  his  legation,  con- 
sulate, [or  commercial  agency*]  to  administer  to  or  take  from  any 
person  an  oath,  affirmation,  affidavit,  or  deposition,  and  to  perform 
any  notarial  act  which  any  notary  pubHc  is  required  or  authorized  by 
law  to  do  within  the  United  States.  Every  such  oath,  affirmation, 
affidavit,  deposition,  and  notarial  act  administered,  sworn,  affirmed, 
taken,  had,  or  done,  by  or  before  any  such  officer,  when  certified  un- 
der "his  hand  and  seal  of  office,  shall  be  as  valid,  and  of  like  force  and 
effect  within  the  United  States,  to  all  intents  and  purposes,  as  if  ad- 
ministered, sworn,  affirmed,  taken,  had,  or  done,  by  or  before  any 
other  person  within  the  United  States  duly  authorized  and  competent 
thereto.     If  any  person  shall  willfully  and  corruptly  commit  perjury, 
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or  by  any  means  procure  any  person  to  commit  perjury  in  any  such 
oath,  affirmation,  affidavit,  or  deposition,  within  the  intent  and  mean- 
ing of  any  act  of  Congress  now  or  hereafter  made,  such  offender  may 
be  charged,  proceeded  against,  tried,  convicted,  and  dealt  with  in  any 
district  of  the  United  States,  in  the  same  manner,  in  all  respects,  as 
if  such  offense  had  been  committed  in  the  United  States,  before  any 
officer  duly  authorized  therein  to  administer  or  take  such  oath,  af- 
firmation, affidavit,  or  deposition,  and  shall  be  subject  to  the  same 
punishment  and  disability  therefor  as  are  or  shall  be  prescribed  by 
any  such  act  for  such  offense ;  and  any  document  purporting  to  have 
affixed,  impressed,  or  subscribed  thereto  or  thereon  the  seal  and 
signature  of  the  officer  administering  or  taking  the  same  in  testi- 
mony thereof,  shall  be  admitted  in  evidence  without  proof  of  any  such 
seal  or  signature  being  genuine  or  of  the  official  character  of  such 
person ;  and  if  any  person  shall  forge  any  such  seal  or  signature,  or 
shall  tender  in  evidence  any  such  document  with  a  false  or  counter- 
feit seal  or  signature  thereto,  knowing  the  same  to  be  false  or  coun- 
terfeit, he  shall  be  deemed  and  taken  to  be  guilty  of  a  misdemeanor, 
and  on  conviction  shall  be  imprisoned  not  exceeding  three  years  nor 
less  than  one  year,  and  fined  in  a  sum  not  to  exceed  three  thousand 
dollars,  and  may  be  charged,  proceeded  against,  tried,  convicted,  and 
dealt  with,  therefor,  in  the  district  where  he  may  be  arrested  or  in 
custody. 

Act  Aug.  18,  1856,  c.  127,  {  24,  11  Stat  61. 

The  words  of  this  section,  "or  commercial  agency,"  inclosed  in  brackets,  were 
superseded  by  the  abolition  of  the  grade  of  commercial  agent  by  the  Consular 
Reorganization  Act  of  April  5,  1906,  c.  1366,  {  3,  ante,  8  3140. 

Provisions  requiring  consular  officers  to  perform  notarial  acts,  and  to  charge 
fees  therefor,  were  made  by  section  7  of  said  act,  ante,  |  3185. 

The  certificate  of  acknowledgment  of  assignments,  grants,  or  conveyances  of 
patents  before  any  secretary  of  legation  or  consular  officer  authorized  by  this 
section  to  administer  oaths  or  perform  notarial  acts  was  made  prima  fade 
evidence  of  the  execution  of  such  assignments,  grants,  or  conveyances,  by  R.  S. 
I  4898,  as  amended  by  Act  March  3,  1897,  c.  391,  8  5,  post,  8  9444. 

(R.  S.  §  1751.    Superseded.) 
The  provisions  of  this  section  were  re-enacted,  substantially,  by  Act  June 
17,  1874,  c  294,  ante,  8  3198.    See  note  to  that  act 

Notes  <if  Deoialoiui 

Applioation  of  8tatate.^The   statute  Unofflcial     oerti1icate8.^The     wholly 

concerns  federal  relations,  and  not  re-  unofficial  certificate   of  a  vice   consul, 

lations  which  are  exclusively  individual  appearing  at  the  foot  of  a  will  executed 

or  state,  and  which  have  no  reference  abroad,    if  otherwise   sufficient   as   an 

to   the   United   States   business   or  to  attestation,  may  be  treated  as  such  by 

United  States  interests.    U.  S.  v.  Ba-  disregarding    the     superfluous     words, 

deau  (D.  C.  1886)  33  Fed.  572,  576,  af-  "Vice  Consul,  United  States  of  Ameri- 

firmed  in  (C.  G.  1887)  31  Fed.  697.  ca,"  appended  to  his  signature.     Keely 

^         ,,.          ^        .  .           .       .  V-  Moore  (1904)  25  Sup.  Ct  169,  170, 

Depositions^Depositions     de     bene  iqq  xj.  s.  38,  49  U  Ed.  376. 
esse  in  civil  causes  may  be  taken  in  a 

foreign  country  by  any  secretary  of  Proof  of  signature  and  seal^— An  as- 
legation  or  consular  officer.  BischofF-  signment  made  in  a  foreign  country, 
scheim  v.  Baltzer  (C.  C.  1882)  10  Fed.  and  purporting  to  have  been  executed 
1,  4.  before  the  consul  general  of  the  United 
A  _A.^  Ai  M  M.  M  ^  ^T  States,  is  sufficiently  proved  by  his 
Ctrtlfloatlon  of  acts  of  notary^No  gig„atire  and  the  D^ted  States  con- 
law  or  repilalwn  requires  an  American  .„,ate  general  seal.  Matheson  t.  Camp- 
consnl  to  certify  to  the  official  character  bell  (C.  C.  1896)  69  Fed.  697,  699,  re- 

??ijf*fo°A  *  »^?"f?  ""i*""'  •"'''^'^  ▼ewed  (1897)  78  Fed.  910,  24  C.  a  A. 
(loDo)  IZ  Up.  Atty.  Uen.  1.  gg^ 

Consuls  of  the  United  States  are  au- 
thorized to  perform  any  notarial  acts;  Cited     without    tfeflnite    application, 
but  a  certificate  as  to  the  official  char-  U.  S.  v.  Craig  (C.  C.  1886)  28  Fed.  795, 
acter  of  a  foreign  notary  is  not  a  no-  801;   The  Alexandra  (D.  O.  1900)  104 
tarial  act    Id.  Fed.  904,  906. 
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§  3212.  (R.  S.  §  1752.)     Regulations. 

The  President  is  authorized  to  prescribe  such  regulations,  and  make 
and  issue  such  orders  and  instructions,  not  inconsistent  with  the 
Constitution  or  any  law  of  the  United  States,  in  relation  to  the  duties 
of  all  diplomatic  and  consular  officers,  the  transaction  of  their  busi- 
ness, the  rendering  of  accounts  and  returns,  the  payment  of  compen- 
sation, the  safe  keeping  of  the  archives  and  public  property  in  the 
hands  of  all  such  officers,  the  communication  of  information,  and  the 
procurement  and  transmission  of  the  products  of  the  arts,  sciences, 
manufactures,  agriculture,  and  commerce,  from  time  to  time,  as  he 
may  think  conducive  to  the  public  interest.  It  shall  be  the  duty  of 
all  such  officers  to  conform  to  such  regulations,  orders,  and  instruc- 
tions. 

Act  Aug.  18,  1856,  c  127,  {  22,  11  Stat.  60. 

Notes  of  Deolsioiui 
InstraotionSd— InstructionB  to  consu-         Cited    without    definite    application, 
lar  officers  in  relation  to  their  duties      The  T.  F.  Oakes  (O.  O.  1888)  36  Fed. 
are  recognized  by  statute,  as  well  as      442,  445. 
by  consular  regulations.    Sampson  y.  U. 
S.  (1895)  80  Ct  GL  865. 
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Title  XIX. 

PROVISIONS  APPLICABLE  TO  SEVERAL  CLASS- 
ES OF  PUBLIC  OFFICERS 
AND  EMPLOYES 


This  Title,  as  enacted  In  the  Revised  Statutes,  was  not  divided  into  chap- 
ters. The  provisions  contained  in  it  were  applicable  generally  to  all  officers 
and  employes  of  the  government,  or  at  least  to  those  in  more  than  one  De- 
partment or  branch  of  the  public  service.  The  Civil  Service  Act  of  Jan.  16, 
1883,  c.  27,  22  Stat.  403,  established  the  Civil  Service  Commission  and  cre- 
ated a  classified  civil  service,  subject  to  provisions,  rules,  etc.,  governing  ap- 
pointments, promotions,  etc,  upon  examinations,  in  such  classified  service  only. 
For  convenience,  the  sections  of  this  original  Title  in  the  Revised  Statutes 
remaining  in  force  and  subsequent  provisions  of  general  application  to  public 
officers  and  employes  are  placed  in  Chapter  A;  and  the  provisions  of  said 
Civil  Service  Act  of  1883  remaining  in  force  and  subsequent  provisions  applica- 
ble only  to  the  Civil  Service  Commission  and  the  classified  civil  service  are 
placed  in  Chapter  B. 


Chap.  Seo. 

A.  Appointment,  Qualification,  Compantation,  and  8ervio«s,  in  General  3213 

B.  Civil  Service  Committion  and  Clataifiad  Civil  Service 8271 


CHAPTER  A 

Appointment,  Qualification,  Compensation,  and  Services, 

in  General 


3216. 

3217. 

3218. 
3219. 


Sec. 

3213.  President  to  regulate  admissions 

to  the  civil  service. 

3214.  Preference  of  persons  disabled  in 

military  or  naval  service. 

3215.  Recommendation  for  employment 

of  such  persons. 
3215a.  Restoration  to  positions  of  em- 
ployes called  into  active  mili- 
tary service. 
Form  of  oath  of  office;   repeal  of 
R.  S.  8  1756,  and  effect  thereof. 
Effect  of  act  on  existing  rights, 

etc. 
Oath  for  certain  persons. 
Disability  imposed  by  the  Four- 
teenth Amendment  to  the  Con- 
stitution removed. 

3220.  Who  may  administer  oath. 
3220a.  Oaths  of  office  to  employes   of 

lighthouse  Service. 

3221.  Oaths  of  office  to  employes  to  be 

administered    without    compen- 
sation. 

3222.  Chief  clerks  of  Departments,  etc., 

to    administer    oaths   of    office, 
without  compensation   therefor. 

3223.  Custody  of  oath. 

3224.  ITnauthorized  office,  no  salary  for. 

8225.  Unauthorized       employment      of 

clerks,   etc. 

8226.  Detective  agency  employes  not  to 

be     employed     in     government 
service. 


Sec. 

3227.  Publicity  experts  not  to  be  em- 
ployed unless  specific  appropri- 
ation be  made. 

S227a.  Accountants  or  other  experts 
not  to  be  compensated  for  in- 
augurating new  methods  of 
transacting  public  business 
unless  specific  provision  is 
made  therefor. 

8228.  No  salaries  to  certain  appointees 
to  fill  vacancies  during  recess 
of  Senate. 

3228a.  Salaries  or  compensation  of  of- 
ficers and  employes  to  be  at 
rates  of  appropriations  by 
this  act  until  otherwise  fixed. 

8228b.  Officers  and  employes  establish- 
ed and  continued  from  year 
to  year  as  appropriated  for. 

3229.  Salaries  to  officers  under  Treaa- 

ury  Department  holding  over. 

3230.  Double  salaries. 
3230a.  Double  salaries. 

3231.  Holding  other  lucrative  office. 

3232.  Employment  of  retired  officers  of 

Army    or   Navy '  on    river   and 
harbor  improvements. 

3233.  Extra  services. 

8234.  Extra  allowances. 

8235.  Extra    compensation    or    perqui- 

sites. 
S235a.  Additional  compensation  to  per- 
sons employed  under  general 
or  lump  sum  appropriation. 
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Sec. 

8236.  Actual  traveling  expenses  only  to 
be  allowed. 

8236a.  Expenses  for  subsistence  while 
traveling  on  duty. 

8236b.  Expenses  for  subsistence  while 
engaged  in  field  work  or  trav- 
eling on  official  business;  per 
diem  allowances;  estimates  of 
appropriations  to  state  rates. 

8287.  Restrictions  on   payment   of  ex- 

penses of  horses,  carriages,  etc., 
for  personal  use  of  officers. 

8288.  Restrictions   on   payment  of  ex- 

penses of  carriages  or  vehicles 
foF  personal  or  official  use;  car- 
riages and  vehicles   for   official 
purposes  to  have  thereon  name 
of  Department,  etc. 
8288a.  Restrictions    on    payments    for 
purchase,  etc.,  or  operation  of 
motor -propelled      or      horse- 
drawn  passenger-carrying  ve- 
hicles;  requirements  as  to  es- 
timates     of      appropriations 
therefor. 
8288b.  Restrictions    on    payments    for 
passenger-carrying       vehicles 
not  to  apply  to  motor  boats, 
trucks,    etc.,    for    river    and 
harbor  improvements. 

8239.  Officers  in  arrears. 

8240.  Withholding    pay    of    officers    of 

Army. 

8241.  Restrictions  on  payment  of  mem- 

bership fees  or  dues  in  so- 
cieties, etc.,  or  of  expenses  of 
attendance  at  meetings,  etc.,  of 
societies,  etc. 

8242.  Restrictions  not  to  be  construed 

to  prohibit  payment  of  certain 
expenses    of    employes    of    De- 
partment of  Agriculture. 
8248.  Annual  or  monthly  compensation; 
rules  for  division  of  time  and 
computation  of  pay. 
8243a.  Compensation     for     clerks     or 
secretaries   of  retired  United 
States  officials  prohibited. 

8244.  Holidays  allowed  to  per  diem  em- 

ployes. 

8245.  Holidays  allowed  to  per  diem  em- 

ployes; Memorial  Day  and 
Fourth  of  July. 

3246.  Holidays;  Labor  Day. 

3247.  Leaves   of  absence;    officers   and 

employes  who  are  members  of 
National  Guard. 

8248.  Annual  leave  of  absence  of  em- 
ployes of  navy  yards,  etc 

3249.  Ck>mmissions. 


Sec. 

3250.  Ck>mmissions  of  officers  under 
Secretaries  of  certain  Depart- 
ments. 

8251.  Commissions  of  officers  under 
Secretary  of  the  Interior. 

3252.  Commissions    of   judicial   officers 

and  other  officers  under  Attor- 
ney-GeneraL 

3253.  Commissions    of    officers     under 

Postmaster-General  and    Secre- 
tary of  Commerce  and  Labor. 
8254.  Notification    of   appointments    to 
Secretary  of  Treasury. 

3255.  Notification   of  nominations,  re- 

jections, etc.,  to  Secretary  of 
Treasury. 

3256.  Removal  of  office. 

3257.  Preservation  of  copies  of  Statutes 

at  Large. 

3258.  Statutes   furnished   judges,    etc, 

to  remain  public  property. 

3259.  Taking    oaths,    acknowledgments, 

etc. 

3260.  Acknowledgments    in    Philippine 

Islands    and     Porto    Rico    of 
deeds,  etc. 
826L  Acknowledgments    in    islands    of 
Guam  and  Samoa  or  in  Canal 
Zone,  of  deeds,  etc 

8262.  Officers  authorized  to  administer 

oaths  to  expense  accounts;    no 
charges   allowed   or   reimburse- 
ment therefor. 
3262a.  Additional  officers  authorized  to 

administer   oaths   to   expense 

accounts. 

8263.  Restriction    upon    payments    for 

newspapers,  etc. 

8264.  Prohibition  of  contributions,  pres- 

ents, etc,  to  superiors. 

3265.  Restriction  on  payment  for  serv- 

ices. 

3266.  Civil  pension  roll,  etc,  prohibited. 

3267.  Medals   presented    to    officers   or 

others  for  distinguished  or  mer- 
itorious services;  duplicates  for 
those  lost  or  destroyed. 
8268.  Foreign  decorations,  etc.,  confer- 
red on  officers  of  tfnited  States; 
not  to  be  shown  or  exposed  up- 
on person  of  officer. 

3269.  Foreign  decorations,  etc,  confer- 

red on  officers  of  United  States; 
delivery  through  State  Depart- 
ment 

3270.  Prohibition   of   contributions   for 

political  purposes;  discharge 
from  service  and  punishment 
for  violation  of  provisions. 


§  3213.  (R.  S.  §  1753.)  President  to  regulate  admissions  to  the 
civil  service. 
The  President  is  authorized  to  prescribe  such  regulations  for  the 
admission  of  persons  into  the  civil  service  of  the  United  States  as 
may  best  promote  the  efficiency  thereof,  and  ascertain  the  fitness  of 
each  candidate  in  respect  to  age,  health,  character,  knowledge,  and 
ability  for  the  branch  of  service  into  which  he  seeks  to  enter;  and 
for  this  purpose  he  may  employ  suitable  persons  to  conduct  such  in- 
quirieSy  and  may  prescribe  their  duties,  and  establish  regulations  for 
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the  conduct  of  persons  who  may  receive  appointments  in  the  civil 
service. 

Act  March  8,  1871,  c  114.  |  9,  16  Stat.  514. 

The  authority  conferred  upon  the  President  by  this  section  was  not  taken 
away  by  the  Civil  Service  Act  of  Jan.  16,  1883,  c.  27,  post,  §|  8271-3282, 
except  in  so  far  as  it  was  inconsistent  with  the  provisions  of  that  act,  by 
a  provision  of  section  7  thereof,  post,  S  3278. 

Notes  of  Deolsioiui 


"Civil   servioe"   defined.— Persons   in 

the  employment  of  the  government, 
whose  services  are  special,  being  ren- 
dered to  it  as  a  government,  and  whose 
salary  or  pay  is  directly  fixed  or  indi- 
rectly Hmited  by  law,  constitute  the  civil 
service.  Persons  in  the  employment  of 
the  government,  whose  services  are 
such  as  might  be  rendered  to  any  em- 
ployer, whose  wages  come  under  the 
restriction  of  no  statute,  and  who  re- 
ceive for  their  services  whatever  they 
may  be  worth  in  the  place  where  they 
happen  to  be  rendered,  are  not  in  the 
civil  service.  Baker  v.  U.  S.  (1868)  4 
Ct  01.  227. 

Who  are  offlcers*— See  notes  to  S 
3216,  post 

Regulations  for  appointment.— The 
Pre^dent  may  by  his  regulations  re- 
strict original  entry  into  the  dvil  serv- 
ice to  one  or  more  of  the  classes  that 
may  exist,  or  permit  such  entry  to  all 
of  them,  as  in  his  judgment  will  best 
promote  the  efficiency  of  the  service. 
(1883)  17  Op.  Atty.  Gen.  621. 

Determination  of  quaiiflcations.^An 
employe's  fitness,  capacity,  and  atten- 
tion to  his  duties  are  questions  of  dis- 
cretion and  judgment,  to  be  determined 
by  his  superior  officers,  and  such  ques- 
tions are  beyond  the  jurisdiction  of  any 
court    (1907)  26  Op.  Atty.  Gen.  364. 

A  statute  which  empowers  an  officer 
or  tribunal  to  appoint  a  person  having 


certain  qualifications  confers  upon  that 
officer  or  tribunal  the  power  to  deter- 
mine the  qualifications  and  eligibility  of 
the  appointee.  (1910)  28  Op.  Atty. 
Gen.  180. 

— -  Civil  service  examinations^— See 
post,  S  3272,  and  notes. 

Removal.— Neither  this  section  nor 
Oivil  Service  Act  Jan.  16,  1883,  puts 
any  restrictions  on  the  power  of  re- 
moval from  appointive  offices,  except 
for  refusal  to  contribute  to  political 
funds  or  neglect  to  render  political 
service.  Page  v.  Moffett  (0.  0.  1898) 
85  Fed.  38,  39,  40. 

—  Officers  in  classlfled  service^— See 
post,  S  3287,  and  notes. 

Restoration  to  office.— An  officer  who 
has  resigned  or  been  dismissed  cannot 
be  restored  to  the  office  formerly  held 
by  him  except  by  reappointment 
(1906)  25  Op.  Atty.  Gen.  579. 

Unauthorized  acts  of  officers.— All  the 

officers  of  the  government,  from  the 
highest  to  the  lowest,  are  but  agents 
with  delegated  powers;  and  if  they 
act  beyond  the  scope  of  those  delegated 
powers  their  acts  do  not  bind  the  prin- 
dpaL  U.  S.  V.  Maxwell  Land-Grant  Co. 
(0.  O.  1884)  21  Fed.  19.  decree  re- 
versed (C.  C.  1886)  26  Fed.  118. 

Cited  without  definite  application, 
Carr  v.  Gordon  (0.  0.  1897)  82  Fed. 
873,  375,  378. 


§  3214.  (R.  S.  §  1754.)     Preference  of  persons  disabled  in  military 
or  naval  service. 
Persons  honorably  discharged  from  the  military  or  naval  service  by 
reason  of  disability  resulting  from  wounds  or  sickness  incurred  in  the 
line  of  duty,  shall  be  preferred  for  appointments  to  civil  offices,  pro- 
vided they  are  found  to  possess  the  business  capacity  necessary  for 
the  proper  discharge  of  the  duties  of  such  offices. 
Res.  March  3,  1865,  No.  27,  §  1,  13  Stat  571. 

The  preference  conferred  by  this  section  was  not  taken  away  by  the  C^ivil 
Service  Act  of  Jan.  16,  1883,  c  27,  post,  S§  3271-3282,  by  a  provision  of 
section  7  thereof,  post,  S  3278. 

The  heads  of  the  executive  departments,  in  making  any  redaction  of  their 
clerical  force,  were  required  to  retain  persons  equally  qualified,  who  had  been 
honorably  discharged  from  the  military  or  naval  service,  and  the  widows  and 
orphans  of  deceased  soldiers  and  sailors,  by  a  provision  of  Act  Aug.  15,  1876, 
c.  287,  §  3,  ante,  |  245. 

Notes  of  Deoisioiui 

Construction^^Section  2793,  ante, 
must  be  construed  in  connection  with 
this  section.  (1909)  27  Op.  Atty.  Gen. 
184. 

Reguiations.^Regulations  promulgat- 
ed to  give  effect  to  this  section  should 
provide    that    persons    honorably    dis- 
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charged  from  the  military  or  naval 
service  by  reason  of  disability  resulting 
from  wounds  or  sickness  incurred  in 
the  line  of  duty,  if  fitted  physically, 
mentally,  and  morally  to  discharge,  with 
reasonable  skill  and  efficiency,  the  du- 
ties of  the  position  to  be  filled,  are  en* 
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dtied  to  be  selected  in  preference  to 
others,  although  the  latter  may  pos- 
sess greater  skill  and  efficiency.  (1909) 
27  Op.  Atty.  Gen.  184. 

Determinatioii   of  quallfloation8.^To 

entitle  an  ex-soldier  to  retention  in  the 
seryice  in  preference  to  a  dyilian,  he 
mast  be  "equally  qualified/'  and  such 
qualification  must  be  determined  by  the 
head  of  the  department  Keim  y.  U. 
a  (1898)  33  Ct  CL  175. 

The  matter  of  capacity  and  personal 
fitness  for  the  place  is  for  the  deter- 
mination of  the  appointing  power. 
(1889)  19  Op.  Atty.  Gen.  318. 

The  head  of  the  department  may  di- 
rect by  what  reasonable  and  appropri- 
ate tests  such  fitness  or  comparative  fit- 
ness may  be  ascertained,  and,  in  the 
absence  of  any  law,  rule,  or  order  on 
the  subject,  that  matter  would  be  left 
to  the  discretion  of  the  appointing  offi- 
cer.    (1909)  27  Op.  Atty.  Gen.  184. 

Selection  from  olasaes.— As  between 
persons  within  the  privileged  class,  rel- 
ative skill  and  efficiency  should  be  deci- 
sive as  to  the  right  of  employment,  and 
all  other  considerations  should  be  sub- 
ordinated thereto.  With  respect  to  all 
other  persons,  including  those  honor- 
ably discharged  on  account  of  expira- 
tion of  enlistment,  or  reasons  other 
than  disability  incurred  in  the  line  of 
duty,  superior  fitness  for  the  employ- 
ment should  be  the  decisive  considera- 
tion; but  where  there  is  no  apprecia- 
ble difference  in  this  respect  between 
two  applicants,  then  an  honorably  dis- 
charged soldier,  sailor,  or  marine  would 
be  entitled  to  preference,  in  conform- 
ity with  the  intendment  of  section 
8215,  post  (1909)  27  Op.  Atty.  Gen. 
184. 

Civil  service  exaiiilnation8.-^Honor- 
ably  discharged  soldiers  and  sailors  are 
not  exempt  from  liability  to  examina- 
tion for  admission  into  the  civil  serv- 


ice, but  are  entitled  to  a  preference 
for  appointment  as  against  other  per- 
sons of  equal  qualifications  for  the 
place.  (1881)  17  Op.  Atty.  (Jen.  194; 
(1909)  27  Op.  Atty.  Gen.  546. 

Apportionment  among  states.— The 
preference  in  the  matter  of  appoint- 
ment to  civil  office  accorded  by  this 
section  is  not  subject  to  the  law  of 
apportionment,  and  extends  over  all 
others  on  the  eligible  list,  irrespective 
of  their  rating.  (1910)  28  Op.  Atty. 
Gen.  298,  overruling  (1909)  27  Op. 
Atty.  €kn.  546. 

Reductions  in  salaryd— Bx-soldiers,  or 
ex-sailors,  or  the  widows  and  orphans 
of  deceased  soldiers  and  sailors,  are  not 
entitled  to  preference  over  other  per- 
sons, when  reductions  in  salary  and 
rank  are  to  be  made,  even  though  their 
qualifications  are  equal.  (1909)  27 
Op.  Atty.  Gen.  490. 

Removal.— This  section  does  not  en- 
title one  who  was  preferred  for  an  ap- 
pointment to  be  continued  in  service 
after  he  is  found  inefficient  Keim  v. 
U.  S.  (1900)  20  Sup.  Ct  574.  575,  177 
U.  S.  290,  44  L.  Ed.  774. 

Preferences  In  government  employ- 
ments.—With  respect  to  all  persons  not 
discharged  from  the  army  or  navy  for 
disability  received  in  the  service  in- 
cluding those  honorably  discharged  on 
account  of  expiration  of  enlistment  or 
reasons  other  than  disability  incurred 
in  the  line  of  duty,  superior  fitness  for 
the  employment  should  be  the  decisive 
consideration;  but  where  there  is  no 
appreciable  difference  in  this  respect 
between  two  applicants,  then  an  hon- 
orably discharged  soldier,  sailor,  or  ma- 
rine would  be  entitled  to  preference 
in  conformity  with  the  intendment  of 
this  section.  (1909)  27  Op.  Atty.  Gen. 
184. 

Cited  witliout  definite  application, 
(1909)  28  Op.  Atty.  Gen.  112. 


§  3215.  (R.  S.  §  1755.)     Recommendation  for  employment  of  such 
,        persons. 

In  grateful  recognition  of  the  services,  sacrifices,  and  sufferings 
of  persons  honorably  discharged  from  the  military  and  naval  service 
of  the  country,  by  reason  of  wounds,  disease,  or  the  expiration  of 
terms  of  enlistment,  it  is  respectfully  recommended  to  bankers,  mer- 
chants, manufacturers,  mechanics,  farmers,  and  persons  engaged  in 
industrial  pursuits,  to  give  them  the  preference  for  appointments  to 
remunerative  situations  and  employments.. 

Rea  March  3,  1865,  No.  27,  |  2,  13  Stat.  571.      • 

§  3215a.  (Act  Aug.  29,  1916,  c.  418,  §  1.)     Restoration  to  positions 

of  employes  called  into  active  military  service. 
All  officers  and  enlisted  men  of  the  National  Guard  and  of  the 
Medical  Reserve  Corps  of  the  Army  who  are  Government  em- 
ployees and  who  respond  to  the  call  of  the  President  for  service 
shall,  at  the  expiration  of  the  military  service  to  which  they  are 
called,  be  restored  to  the  positions  occupied  by  them  at  the  time 
of  the  call.     (39  Stat.) 

This  provision  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal 
year  1917,  cited  above. 

Members  of  the  National  Guard,  employed  by  the  government  or  District 
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of  Columbia,  are  entitled  to  leave  of  absence,  without  loss  of  pay  or  time,  for 
certain  parade  and  encampment  occasions,  by  Act  March  1,  1889,  c.  328,  |  49, 
post,  §  3247. 

Provisions  relating  to  the  Medical  Reserve  Corps  are  set  forth  ante,  S§  181^ 
1818. 

Provisions  relating  to  the  National  Guard  are  set  forth  ante,  under  Chapter 
One  of  Title  XVI,  "The  MiUtia." 

(R.  S.  §  1756.     Repealed.) 

This  section  was  as  follows: 

"Every  person  elected  or  appointed  to  any  office  of  honor  or  profit,  either 
in  the  civil,  military,  or  naval  service,  excepting  the  President  and  the  persons 
embraced  by  the  section  following,  shall,  before  entering  upon  the  duties  of 
such  office,  and  before  being  entitled  to  any  part  of  the  salary  or  other  emolu- 
ments thereof,  take  and  subscribe  the  following  oath:  *I,  A  B,  do  solemnly 
swear  (or  affirm)  that  I  have  never  voluntarily  borne  arms  against  the  Unit- 
ed States  since  I  have  been  a  citizen  thereof;  that  I  have  voluntarily  given 
no  aid,  countenance,  counsel,  or  encouragement  to  persons  engaged  in  armed 
hostility  thereto;  that  I  have  neither  sought,  nor  accepted,  nor  attempted  to 
exercise  the  functions  of  any  office  whatever,  under  any  authority,  or  pre- 
tended authority,  in  hostility  to  the  United  States;  that  I  have  not  yielded 
a  voluntary  support  to  any  pretended  government,  authority,  power,  or  constitu- 
tion within  the  United  States,  hostile  or  inimical  thereto.  And  I  do  further 
swear  (or  affirm)  that,  to  the  best  of  my  knowledge  and  ability,  I  will  support 
and  defeild  the  Constitution  of  the  United  States  against  all  enemies,  foreign 
and  domestic;  that  I  will  bear  true  faith  and  allegiance  to  the  same;  that 
I  take  this  obligation  freely,  without  any  mental  reservation  or  purpose  of 
evasion,  and  that  I  will  well  and  faithfully  discharge  the  duties  of  the  office  on 
which  I  am  about  to  enter,  so  help  me  God.' " 

It  was  repealed  by  Act  May  18,  1884,  c.  46,  |  2,  post,  |  3216. 

§  3216.  (Act  May  13,  1884,  c.  46,  §  2.)  Fonn  of  oath  of  office; 
repeal  of  R.  S.  §  1756,  and  effect  thereof. 
Section  seventeen  hundred  and  fifty-six  of  the  Revised  Statutes 
be,  and  the  same  is  hereby,  repealed ;  and  hereafter  the  oath  to  be 
taken  by  any  person  elected  or  appointed  to  any  office  of  honor  or 
profit  either  in  the  civil,  military,  or  naval  service,  except  the  Presi- 
dent of  the  United  States,  shall  be  as  prescribed  in  section  seven- 
teen hundred  and  fifty-seven  of  the  Revised  Statutes.  But  this 
repeal  shall  not  affect  the  oaths  prescribed  by  existing  statutes  in 
relation  to  the  performance  of  duties  in  special  or  particular  sub- 
ordinate offices  and  employments.    (23  Stat.  22.) 

This  section  and  the  section  next  following  were  sections  2  and  8  of  an  act 
entitled  '*An  act  amending  the  Revised  Statutes  of  the  United  States  in 
respect  of  official  oaths,  and  for  other  purposes." 

Section  1  of  this  act  amended  R.  S.  8  1218 ;  but  said  section  1218  was  re- 
pealed by  Act  March  81,  1896,  c.  84,  29  Stat.  84.     See  note  to  said  section. 
Section  4  of  this  act  repealed  R.  S.  §S  820,  821. 

Notes  ot  Deoisions 

Who  are  ofllcers.— A  disbursing  agent  completion  of  certain  tables  of  planets, 

for  a  public  building.     Bartlett  y.  U.  providing  no  permanency  to  the  term, 

S.  (1904)  39  Ct  CL  338.  with   no   requirement   that   the   person 

An  office  is  a  public  station  confer-  employed   shall  either   take  an  official 

red    by    appointment;     and    the    term  oath  or  receive  a  commission,  and  no 

embraces  the  ideas  of  tenure,  duration,  formalities  in  the  selection  of  such  an 

emolument,  and  duties.     Drury  v.  U.  temployd,    does    not    create    an   office. 

S.  (1908)  43  Ct  CL  237.  (1897)  21  Op.  Atty.  Gen.  607. 

The    recognition   in   a   federal    stat-  qji^  prereqilslte  to  salary.-A  pub- 

uteof  a  person  in  the  public  employ  as  y^    officer    is    usually    entitied    to    the 

an  officer  of  the  United  States  consti-  emoluments    of    the    office    only    after 

tutes   such  person  an  officer.      (1907)  qualification.     Poore   v.   U.    S.    (1914) 

26  Op.  Atty.  Gen.  364.  49  ct  CI.  192. 

Who  are  sot  ofllcerSd— The  clerk  of  The  charge  d'affaires  to  Paraguay  and 

a  supervisor  of  internal  revenue.    Hed-  Uruguay,    whose   office   was   raised   to 

rick  V.  U.  S.  (1880)  16  Ct  CI.  88.  minister,  but  who  did  not  receive  his 

Consular  agents.     Sampson  v.  U.   S.  commission  or  take  the  oath  of  office 

(1895)  30  Ct  CI.  365.  until  nearly  two  months  after  appoint- 

An  act   of   Congress   making  appro-  ment,  is  entitled  to  salary  as  minister 

priation  for  the  employment  of  a  com-  from  the  date  on  which  he  qualified  and 

petent  mathematician  to  supervise  the  entered  upon  the  duties  of  the  office. 
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and  not  from  the  date  of  his  appoint-  post,  but  should  be  required  to  take  an 

ment      (1828)    2   Op.   Atty.   Gen.    27,  oath  or  affirmation  to  faithfuUy  perform 

638;    (1836)  3  Op.  Atty.  Gen.  105,  124,  the  duties  of  their  offices,  and  similar 

641;    (1842)  4  Op.  Atty.  Gen.  123,  250,  to  that  prescribed,  except  as  to  aUe- 

318,   848;     (1849)    5   Op.    Atty.    Gen.  giance  and  support  of  the  Constitution 

132;     (1855)    7    Op.   Atty.    Gen.   304;  of  the  United  States.    Even  if  the  sec- 

(1862)    10   Op.   Atty.   Gen.   250,   308;  tions  referred  to  appUed  to  such  officers 

(1889)  19  Op.  Atty.  Gen.  219.  abroad    who    are    foreign    subjects,    it 

Oath  on  transfer  or  reappointments  °"«^t  ^eU  be  held  that  this,  being  as 
This  section  contemplates  that  the  oath  ^*^  *  compliance  therewith  as  is  law- 
shall  be  taken  at  every  new  appoint-  ^^^  ^^  *  sufficient  compUance.    (1902) 
ment  before   entering   upon   the   duty.  ^  ^P*  ^^^^-  ^^  ^^• 
(1889)  19  Op.  Atty.  Gen.  221.  ^^  ^^  ^^^  not  contemplated  that  all 

A  former  army  officer  who  was  ap-  *^®  various  officers  of  the  diplomatic 

pointed  from  civil  life  to  the  position  ^^  consular   service  would   either   be 

of  major  of  engineers  in  the  army,  and  Qualified  here  and  go  to  those  far-oft 

thereupon  placed  on  the  retired  Hst  of  countries,  on  the  smaU  salaries  allowed, 

the  army  as  of  that  grade,  must  take  ^^  ^™®  ^®^®  *^  ^^  quaUfied,  it  would 

the  oath,  which  would  be  a  legal  ac-  ®^®™  ^^^^  *^®y  ''^^^^  ^^^  within  the  in- 

ceptance  of  the  office.     (1889)   19  Op.  tended   purview  of  section  3220,  post, 

Atty.  Gen.  283.  a^^  t*»i8  section.     (1902)  23  Op.  Atty. 

Ofllcers   of   dfplomatfo  and   consular 

servloe^Subjects  of  a  foreign  nation  Cited     without     definite    appiicatfon, 

may  be  appointed  marshals  of  consular  Ex  parte  Garland   (1866)  4  Wall.  333, 

courts,  and,  when   so   appointed,  need  374,  18  L.  Ed.  366;   Dent  v.  West  Vir- 

not,  under  the  laws  or  regidations,  take  ginia  (1889)  9  Sup.  Ct.  231,  235,  129 

the   oath   prescribed  by   section  3218,  U.  S.  114,  32  L.  Ed.  623. 

§  3217.  (Act  May  13,  1884,  c.  46,  §  3.)  EfFect  of  act  on  existing 
rights,  etc. 
The  provisions  of  this  act  shall  in  no  manner  affect  any  right, 
duty,  claim,  obligation,  or  penalty  now  existing  or  already  incurred ; 
and  all  and  every  such  right,  duty,  claim,  obligation,  and  penalty 
shall  be  heard,  tried,  and  determined,  and  effect  shall  be  given 
thereto,  in  the  same  manner  as  if  this  act  had  not  been  passed.  (23 
Stat.  22.)  ^ 

See  notes  to  preceding  section. 

§  3218.  (R.  S.  §  1757.)     Oath  for  certain  persons. 

Whenever  any  person  who  is  not  rendered  ineligible  to  office  by 
the  provisions  of  the  fourteenth  amendment  to  the  Constitution  is 
elected  or  appointed  to  any  office  of  honor  or  trust  under  the  Gov- 
ernment of  the  United  States,  and  is  not  able,  on  account  of  his 
participation  in  the  late  rebellion,  to  take  the  oath  prescribed  in  the 
preceding  section,  he  shall,  before  entering  upon  the  duties  of  his 
office,  take  and  subscribe  in  lieu  of  that  oath  the  following  oath :     "I, 
A  B,  do  solemnly  swear  (or  affirm)  that  I  will  support  and  defend  the 
Constitution  of  the  United  States  against  all  enemies,  foreign  and 
domestic;  that  I  will  bear  true  faith  and  allegiance  to  the  same;  that 
I  take  this  obligation  freely,  without  any  mental  reservation  or  pur- 
pose of  evasion ;  and  that  I  will  well  and  faithfully  discharge  the  du- 
ties of  the  office  on  which  I  am  about  to  enter.     So  help  me  God." 
Act  July  11,  1868,  c.  139,  15  Stat.  85.    Act  Feb.  15,  1871,  c.  53, 16  Stat.  412 
This  oath  was  to  be  taken  by  any  person  elected  or  appointed  to  any  office 
of  honor  or  profit  in  the  civil,  military,  or  naval  service,  except  the  Preaident. 
by  Act  May  13,  1884,  c.  46,  §  2,  ante,  §  3216.  ^resiaent. 

The  disability  imposed  by  the  provisions  of  the  fourteenth  amendment  to 
the  Constitution,  referred  to  in  this  section,  was  removed  by  Act  June  6  1898 
c  889,  post,  §  3219.  '  ' 

The  oath  of  allegiance,  and  to  support  the  CJonstitution  of  the  United  States 
as  required  of  persons  in  the  civil  service,  was  required  of  persons  prosecuting 
claims  before  any  of  the  Departments  or  Bureaus  of  the  United  StatPs  hi 
R.  S.  §  3478,  post,  §  6385.  ^^^^^*  ^^ 

Notes  of  Deoisions 
Purpose  of  statute.— This  section,  was      oath  required  by  R.  S.  §  1756.  common- 
intended  to  reUeve  those  to  whom  it  re-      ly  known  as  the  test  oath,  and  in  Ueu 
lates  from  the  necessity  of  taking  the      thereof   to   require    the   modified   oath 
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(1871)  13  Op.  Atty.  Gen. 


prescribed. 
390. 
Offloers    required    to    take    oath^^ 

Clerks  in  the  ezecntive  departments. 
(1868)  12  Op.  Atty.  Gen,  621. 

The  provisions  of  R.  S.  i  1756,  hav- 
ing been  taken  by  Congress  to  include 
mail  contractors,  they  are  to  be  re- 
garded as  also  included  in  the  provi- 
sions of  this  section.  (1871)  13  Op. 
Atty.  Gen.  890. 

Members  of  congress.  (1882)  17  Op. 
Atty.  Gen.  419. 

Postmasters.  (1885)  18  Op.  Atty. 
Gkn.  182. 


Persona  qaalifled  to  take  oath^^An 

Indian  residing  in  the  Indian  Terri- 
tory, who  is  a  member  of  one  of  the 
tribes  there  and  not  a  citizen  of  the 
United  States  and  is  subject  to  tribal 
jurisdiction,  is  not  eligible  to  appoint- 
ment as  a  postmaster,  he  being  incom- 
petent, in  contemplation  of  law,  to  take 
the  required  oath  of  office.  (1885)  18 
Op.  Atty.  Gen.  181. 

Who  are  offloers^-See  notes  to  | 
8216,  ante. 

Cited  without  definite  application, 
Martin  v.  U.  S.  (1909)  168  Fed.  198. 
200,  93  O.  O,  A.  484;  Mouat  v.  U.  S. 
(1887)  22  Ot  OL  293. 

§  3219.  (Act  June  6,  1898,  c.  389.)     Disability  imposed  by  the 
Fourteenti^  Amendment  to  the  Constitution  removed. 
The  disability  imposed  by  section  three  of  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States  heretofore  incurred 
is  hereby  removed.    (30  Stat.  432.) 

This  was  an  act  entiUed  ''An  act  to  remove  the  disability  imposed  by  sec- 
tion 3  of  the  Fourteenth  Amendment  to  tiie  (Donstitation  of  the  United  States." 
Section  3  of  the  Fourteenth  Amendment  to  the  Constitution,  referred  to 
in  this  act,  provided  that  no  person  should  be  a  Senator,  Representative,  or 
hold  any  office,  etc.,  who,  having  previously  taken  an  oath,  as  a  member  of 
Congress  or  as  an  officer  of  the  United  States,  etc.,  to  support  the  Constitu- 
tion of  the  United  States,  had  engaged  in  insurrection  or  rebellion  against 
the  same,  etc 

§  3220.  (R.  S.  §  1758.)     Who  may  admmister  oath. 

The  oath  of  office  required  by  either  of  the  two  preceding  sections 
may  be  taken  before  any  officer  who  is  authorized  either  by  the  laws 
of  the  United  States,  or  by  the  local  municipal  law,  to  administer 
oaths,  in  the  State,  Territory,  or  District  where  such  oath  may  be 
administered. 

Act  Aug.  6,  1861,  c  64,  I  2,  12  Stat  326. 

The  two  preceding  sections  of  the  Revised  Statutes,  mentioned  in  this  sec- 
tion, were  R.  S.  K  1756,  1757.  Section  1756  was  repealed,  and  the  oath  pre- 
scribed by  section  1757  was  to  be  taken  by  any  person  elected  or  appointed 
to  any  office,  except  the  President,  by  Act  May  13,  1884,  c.  46,  §  2,  ante,  § 
3216. 

Officers,  clerks,  or  other  employes  of  any  executive  department  who  are 
also  notaries  public,  or  otherwise  authorized  to  administer  oaths,  were  not 
to  charge  or  receive  any  fee  for  administering  oaths  of  office  to  other  em- 
ployes, by  a  provision  of  Act  Aug.  29,  1890,  c.  820,  i  1,  post,  §  322L 

The  magistrates  or  other  officers  who  may  administer  the  oath  of  office 
to  collectors  and  other  officers  of  the  customs  service  were  prescribed  by  R.  S. 
§  2617,  and  by  a  provision  of  Act  Feb.  8,  1875,  c.  36,  §  11,  post,  H  5351,  6353. 

Notes  of  Deeisioiui 


Construction.— The  territorial  limita- 
tion prescribed  by  this  section  includes 
the  District  of  Columbia.  All  the 
oaths,  then,  that  are  thus  required  to 
be  taken  may  be  taken  in  the  United 
States.  This  would  seem  to  operate, 
as  many  other  provisions  do  operate,  to 
limit  the  otherwise  universal  applica- 
tion of  section  3216,  so  that  the  re- 
quirement may  be  no  broader  than  the 
permitted  performance,  and  so  that 
no  oaths  are  intended  except  such  as 
may  be  taken  in  the  only  mode  prescrib- 
ed.    (1902)  23  Op.  Atty.  Gen.  611. 
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Power  of  foreign  consui^— The  act  is 

not  complied  with  unless  the  oath  be 
taken  before  an  officer  authorized  to 
administer  oaths  by  the  laws  of  the 
United  States.  A  foreign  consul  resid- 
ing in  Mexico  has  no  such  authority. 
Otterbourg  v.  U.  S.  (1869)  5  Ct.  O. 
430. 

Cited    without    definite    application, 

McDermott  v.  U.  S.  (C.  C.  1889)  40 
Fed.  217,  219,  modified  (1891)  11  Sup. 
Ct  746,  140  U.  a  151,  35  L.  Bd.  891. 
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§  3220a.  (Act  March  3,  1915,  c.  81,  §  7.)     Oaths  of  office  to  em- 
ployes of  Lighthouse  Service. 
Hereafter  chief  clerks  in  offices  of  lighthouse  inspectors  and  em- 
ployes designated  by  them  are  authorized  to  administer  oaths  of 
office  to  employes  of  the  Lighthouse  Service.    (38  Stat.  928.) 

This  section  was  part  of  section  7  of  '*An  act  to  authorize  aids  to  navigation 
and  other  works  in  the  Lighthouse  Service,  and  for  other  purposes,"  cited 
above. 

The  remaining  portion  of  this  section  empowered  the  chief  clerks  and  enn 
ploj^s,  named  above,  to  administer  oaths  regarding  travel  and  other  expense 
accounts,  and  is  set  forth  post,  §  d262a. 

§  3221.  (Act  Aug.  29,  1890,  c.  820.)  Oaths  of  office  to  employgs  to 
be  administered  without  compensation. 
No  officer,  clerk,  or  employee  of  any  executive  department  who 
is  also  a  notary  public  or  other  officer  authorized  to  administer 
oaths,  shall  charge  or  receive  any  fee  or  compensation  for  adminis- 
tering oaths  of  office  to  employees  of  such  department  required  to 
be  taken  on  appointment  or  promotion  therein.    (26  Stat.  371.) 

This  was  a.  provision,  accompanying  appropriations  for  the  Auditors'  Offices 
in  the  Treasury  Department,  in  an  act  making  appropriations  for  additional 
clerical  force,  etc.,  cited  above. 

Administration  of  oaths  to  expense  accounts  against  the  United  States, 
without  compensation  therefor,  was  provided  for  by  Act  Aug.  24,  1912,  c  355, 
{  8,  post,  i  3262. 

§  3222.  (Act  Aug.  29,  1890,  c.  820.)     Chief  clerks  of  Departments, 
etc.,  to  administer  oaths  of  office,  without  compensation  there- 
for. 
The  Chief  Clerks  of  the  several  Executive  Departments  and  of 
the  various  bureaus  and  offices  thereof  in  Washington,  District 
of  Columbia,  are  hereby  authorized  and  directed,  on  application 
and  without  compensation  therefor,  to  administer  oaths  of  office 
to  employees  required  to  be  taken  on  their  appointment  or  pro- 
motion.   (26  Stat.  371.) 

This  was  a  further  provision  of  the  act  making  appropriations  for  addi- 
tional clerical  force,  etc.,  cited  above. 

§  3223.  (R.  S.  §  1759.)     Custody  of  oath. 

The  oath  of  office  taken  by  any  person  pursuant  to  the  require- 
ments [of  section  seventeen  hundred  and  fifty-six,  or]  of  section 
seventeen  hundred  and  fifty-seven,  shall  be  delivered  in  by  him  to  be 
preserved  among  the  files  of  the  House  of  Congress,  Department, 
or  court  to  which  the  office  in  respect  to  which  the  oath  is  made  may 
appertain. 

Act  July  2,  1862,  c.  128,  12  Stat  502. 

The  words  of  this  section,  inclosed  in  brackets,  "of  section  seventeen  hun- 
dred and  fifty-six,  or,''  were  superseded  by  the  repeal  of  said  section  1756, 
with  the  further  provision  that  oaths  of  office  should  be  as  prescribed  by 
R.  S.  §  1757,  by  Act  May  13,  1884,  c.  46,  {  2,  ante,  §  3216. 

The  oaths  of  subordinate  officers  of  the  customs  were  required  to  be  taken 
in  duplicate,  and  one  copy  to  be  transmitted  to  the  Ck>mmissioner  of  Customs, 
and  the  other  to  be  filed  with  the  collector  of  customs  for  the  district  in  which 
the  officer  appointed  acts,  by  Act  Feb.  8,  1875,  c  36,  §  11,  post,  i  5353.  After 
the  abolition  of  the  office  of  Commissioner  of  Customs  by  the  Dockery  Act  of 
July  31,  3894,  c.  174,  §  4,  ante,  i  404,  the  copy  of  the  oalh  previously  required 
to  be  filed  with  said  officer  was  required  to  be  filed  with  the  Secretary  of  the 
Treasury,  by  Act  March  2,  1895,  c.  177,  §  5,  post,  §  5354. 

Other  provisions  of  Act  March  2,  1895,  c.  177,  §  5,  relating  to  the  custody 
of  bonds  of  various  officers,  are  set  forth  post,  §  3290.  And  still  further  pro- 
visions of  the  same  section,  for  the  examination,  renewal,  etc.,  of  official  bonds, 
are  also  set  forth  post,  H  3291,  3292. 

§  3224.  (R.  S.  §  1760.)     Unauthorized  office,  no  salary  for. 

No  money  shall  be  paid  from  the  Treasury  to  any  person  acting 
or  assuming  to  act  as  an  officer,  civil,  military,  or  naval,  as  salary, 
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in  any  office  when  the  office  is  not  authorized  by  some  previously 
existing  law,  unless  such  office  is  subsequently  sanctioned  by  law. 

Act  Feb.  9,  1863,  c.  25,  §  2,  12  Stat.  646. 

Payments  for  official  or  clerical  compensation  from  appropriations  for  con- 
tingent, incidental,  or  miscellaneous  purposes  were  also  forbidden  by  R.  S.  { 
3682,  post,  §  6783. 

The  employment  by  the  executive  officers  of  the  Government  of  any  clerk, 
etc.,  in  the  executive  departments  at  Washington  or  elsewhere,  beyond  pro- 
vision made  by  law,  was  forbidden  by  a  provision  of  Act  Aug.  15,  1876,  c 
287,  §  5,  post,  §  3225. 

The  officers,  clerks,  etc.,  to  be  employed  in  the  executive  departments,  were 
limited  to  the  compensation  and  number  for  which  specific  provision  is  made 
by  appropriations  each  year,  by  Act  Aug.  5,  1882,  c.  389,  §  4,  ante,  {  249. 

Notes  of  Decisioiui 

Right  to  salary .^Where  the  words  of  603;  Jackson  v.  U.  S.  (1906)  42  Ot  01.    ' 

a  statute  fixing  the  compensation  of  a  39. 

public  officer  are  loose  and  obscure  and         De  facto  office.— There  may  be  a  de 

admit  of  two  meanings,  they  should  be  facto  officer,  but  never  a  de  facto  of- 

construed    in     favor     of     the     officer.  fice.      (1889)    19  Op.  Atty.   Gen.  443, 

Moore  v.  U.  S.  (1868)  4  Ct.  OL  139.  449. 

If  an  appointment  be  contrary  to  law,         increase  or  reduction   of  8alary.-A 

the  party  cannot  "-^cover  for  services  ^^^         estabUshed  by  statute  can  nei- 

n?^%'^;o^^^''^^  ^•'^-  ®'   ^^^^^  ther  be  increased  nor  diminished  by  ex- 

^^.  .    .  .  ,         M  ecutive  officers.     Dyer  v.  U.  S.   (1885) 

It  18  immaterial,  so  far  as  compensa-  gO  Ct.  01.  166;  Andrews  v.  U.  S.  (1911) 

tion  18  concerned,  whether  an  employ-  ^y  q^  q  g^^^ 

ment  constitutes  an  office  as  defined  in  p.««„  *      '*  m««ow  ...m  ..  ..Lm/ 

the  Oonstitution,  provided  the  appoint-  ^^^^"""^^^  ?^  ".^"7  l^^^  as  salary — 

ment  was  made  lawfully.     Saunders  v.  J^^^^  <'°«  ^^^^""^  ^^  *>«  ?J  ''®^*' «T; 

TT   a    /iQQA\  01  n4-   m   Af\Q  uered  no   service   and   nela  no   omcial 

U.  S.  (1886)  21  Ot  01.  408.  ^^^^^.^^   ^^^   ^^^   government,   money 

De  facto  officer.— The  legal  right  of  Paid  him  for  salary  may  be  recovered 

an  officer  to  the  salary  of  an  office  de-  back.    Miller  v.  U.  S.  (1884)  19  Ot.  01. 

pends  upon  his  being  de  jure  an  offi-  338* 

cer  holding  or  entitled  to  hold  the  of-  Cited     without    definite    application, 

flee.    Belcher  v.  U.  S.  (1899)  34  Ot.  01.  Bartlett  v.  U.  S.   (1905)   25  Sup.  Ot. 

400;   Morey  v.  U.  S.  (1900)  35  Ot  01.  433,  434,  197  U.  S.  230,  49  L.  Ed.  735. 

§  3225.  (Act  Aug.  15,  1876,  c.  287,  §  5.)  Unauthorized  employ-* 
ment  of  clerks,  etc. 
The  executive  officers  of  the  Government  are  hereby  prohibited 
from  employing  any  clerk,  agent,  engineer,  draughtsman  messen- 
ger watchman,  laborer,  or  other  employee,  in  any  of  the  executive 
departments  in  the  city  of  Washington,  or  elsewhere  beyond  pro- 
vision made  by  law.    (19  Stat.  169.) 

This  section  was  part  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1877,  cited  above. 

The  employment  of  civil  officers,  clerks,  etc.,  in  any  of  the  Executive  De- 
partments, bureaus,  or  offices  at  the  seat  of  government,  except  at  such  rates 
and  in  such  numbers  as  may  be  specifically  appropriated  for,  was  forbidden 
by  Act  Aug.  5,  1882,  c  389,  §  4,  ante,  §  249. 

§  3226.  (Act  March  3,  1893,  c.  208,  §  1.)     Detective  agency  em- 
ployes not  to  be  employed  in  government  service. 
Hereafter  no  employee  of  the  Pinkerton  Detective  Agency,  or 
similar  agency,  shall  be  employed  in  any  Government  service  or 
by  any  officer  of  the  District  of  Columbia.    (27  Stat.  591.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1894,  cited  above. 

A  like  provision,  without  the  word  "hereafter,"  was  contained  in  the  similar 
appropriation  act  for  the  preceding  year,  Act  Aug.  5,  1892,  c  880,  27  Stat.  368. 

§  3227.  (Act  Oct.  22,  1913,  c.  32.)     Publicity  experts  not  to  be  em- 
ployed unless  specific  appropriation  be  made. 
No  money  appropriated  by  this  or  any  other  Act  shall  be  used 
for  the  compensation  of  any  publicity  expert  unless  specifically  ap- 
propriated for  that  purpose.    (38  Stat.  212.) 

This  was  a  provision  of  the  urgent  deficiency  appropriation  act  f6r  the  fiscal 
year  1913,  cited  above. 
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§  3227a.  (Act  April  6,  1914,  c.  52,  §  5.)  Accountants  or  other* 
experts  not  to  be  compensated  for  inaugurating  new  methods 
of  transacting  public  business  unless  specific  provision  is  made 
therefor. 

No  part  of  any  money  appropriated  in  this  or  any  other 
Act  shall  be  used  for  compensation  or  payment  of  expenses  of 
accountants  or  other  experts  in  inaugurating  new  or  changing  old 
methods  of  transacting  the  business  of  the  United  States  or  the 
District  of  Columbia  unless  authority  for  employment  of  such 
services  or  payment  of  such  expenses  is  stated  in  specific  terms 
in  the  Act  making  provision  therefor  and  the  rate  of  compensation 
for  such  services  or  expenses  is  specifically  fixed  therein,  or  be 
used  for  compensation  of  or  expenses  for  persons,  aiding  or  assist- 
ing such  accountants  or  other  experts,  unless  the  rate  of  compen- 
sation of  or  expenses  for  such  assistants  is  fixed  by  officers  or  em- 
ployees of  the  United  States  or  District  of  Columbia  having  au- 
thority to  do  so,  and  such  rates  of  compensation  or  expenses  so 
fixed  shall  be  paid  only  to  the  person  so  employed.    (38  Stat.  335.) 

This  was  a  provision  of  the  urgent  deficiency  appropriation  act  for  the  fiscal 
year  1914,  cited  above. 

Specific  appropriations  for  employment  of  accountants  and  experts  had  been 
made  by  sundry  civil  appropriation  acts,  the  appropriation  for  the  fiscal  year 
1913  being  made  by  Act  Aug.  24,  1912,  c.  355,  §  1,  37  Stat.  417. 

Act  March  4,  1913,  c  142,  {  1,  post,  {  3286,  appropriated  money  for  the  es- 
tablishment of  eflSdency  ratings  by  the  Civil  Service  Commission,  which  duties 
were  subsequently  transferred  to  the  Bureau  of  E}fficiency  by  Act  Feb.  28,  1916, 
c  37,  §  1,  post,  §  3286d.  See  in  this  connection,  post,  §§  3285,  328Ga-3286d, 
and  notes  thereunder. 

The  head  of  each  Department  was  given  general  authority  to  regulate  its 
method  of  business  by  B.  S.  §  161,  ante,  §  235. 

§  3228.  (R.  S.  §  1761.)  No  salaries  to  certain  appointees  to  fill 
vacancies  during  recess  of  Senate. 
No  money  shall  be  paid  from  the  Treasury,  as  salary,  to  any  per- 
son appointed  during  the  recess  of  the  Senate,  to  fill  a  vacancy  in 
any  existing  office,  if  the  vacancy  existed  while  the  Senate  was  in 
session  and  was  by  law  required  to  be  filled  by  and  with  the  advice 
and  consent  of  the  Senate,  until  such  appointee  has  been  confirmed 
by  the  Senate. 

Act  Feb.  0,  1863,  c  25,  §  2,  12  Stat.  646. 

Notes  of  Deoisions 

"Vaoanoy"  deHned*— The  general  rule  nation  or  by  the  .creation  of  a  new  of- 

is  that,  where  Congress  has  not  author-  fice  is  within  this  section.     (1907)  26 

iaed  the  oflficer  to  hold  over,  his  incum-  Op.  Atty.  Gen.  234. 

bency  must  be  deemed  to  cease  at  the  Cited    without    definite    application, 

end  of  his  term,   though  no   appoint-  Bartiett  v.  U.  S.   (1904)   25  Sup.  Ct, 

ment  of  a  successor  may  then  be  made.  433,  434,  197  U.  S.  230,  49  L.  Ed.  735; 

(1882)  17  Op.  Atty.  Gen.  448.  In  re  Farrow  (C.  C.  1880)  3  Fed.  112, 

A  vacancy  caused  by  death  or  resig-  115. 

§  3228a.  (Act  July  16,  1914,  c.  141,  §  6.)     Salaries  or  compensation 
of  officers  and  employes  to  be  at  rates  of  appropriations  by  this 
act  until  otherwise  fixed. 
All  laws  or  parts  of  laws  to  the  extent  they  are  inconsistent  with 
rates  of  salaries  or  compensation  appropriated  by  this  Act  are  repealed, 
and  the  rates  of  salaries  or  compensation  of  officers  or  employees  here- 
in appropriated  shall  constitute  the  rate  of  salary  or  compensation 
of  such  officers  or  employees,  respectively,  until  otherwise  fixed  by  an- 
nual rate  of  appropriation  or  other  law.    (38  Stat.  509.) 

This  section  was  a  part  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1915,  cited  above. 

The  salaries  and  compensations  referred  to  are  those  for  which  appropria- 
tions are  made  in  the  legislative,  executive,  and  judicial  appropriation  acts  lor 
each  fiscal  year. 
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§  3228b.  (Act  March  4,  1915,  c.  141,  §  6.)     Officers  and  cmploy6s 
established  and  contmued  from  year  to  year  as  appropriated  for. 

The  officers  and  employees  of  the  United  States  whose  salaries 
are  herein  appropriated  for  are  established  and  shall  continue  from 
year  to  year  to  the  extent  they  shall  be  appropriated  for  by  Con- 
gress.   (38  Stat.  1049.) 

This  section  was  a  part  of  the  legislative,  execntive,  and  Judicial  appi'opria- 
tion  act  for  the  fiscal  year  1916,  cited  above. 

The  officers  and  employes  referred  to  are  those  for  which  appropriations  are 
made  in  the  legislative,  executive,  and  judicial  appropriation  acts  for  each 
fiscal  year. 

(R.  S.  §  1762.  Superseded.) 
This  section  prohibited  payment  out  of  any  public  moneys  to  or  by  or 
for  the  benefit  of  any  person  appointed  to  or  holding  office  contrary  to  Rev. 
St  §1  1767-1770.  Those  sections  having  been  repealed  by  Act  March  8,  1887, 
c.  353,  f  ly  24  Stat.  500,  the  provisions  of  this  section,  also,  have  become 
inoperative. 

§  3229.  (Act  March  2,  1895,  c.  187»  §  1.)  Salaries  to  officers  under 
Treasury  Department  holding  over. 
That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  author- 
ized and  directed  to  pay  to  all  officers  under  the  Treasury  De- 
partment whose  terms  of  office  have  expired  or  shall  expire  be- 
fore the  appointment  and  qualification  of  their  successors,  and  who 
have  been  performing  or  shall  perform  the  duties  of  their  respective 
offices  after  the  date  of  such  expiration,  the  salary,  compensation, 
fees,  or  emoluments  authorized  or  provided  by  law  in  each  case 
for  the  respective  incumbents  of  the  offices:  Provided,  That  no 
such  payment  shall  be  made  for  any  services  rendered  by  any  such 
officer  wrongfully  holding  after  the  appointment  and  qualification 
of  his  successor.    (28  Stat.  843.) 

This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1895,  cited  above. 

A  like  provision,  applicable  only  to  customs  officers,  was  contained  in  the 
similar  appropriation  act  for  the  preceding  year.  Act  Aag.  23,  1894,  c.  307, 
§  1,  28  Stat  424. 

Notes  of  Decisions 

Right  of  offlcers  in  general  to  hold  form  the  duties  of  his  office  after  the 

over.— The  general  rule  is  that  where  expiration  of  his  term  of  four  years, 

Congress  has  not  authorized  the  offi-  and  until  the  qualification  of  his  succes- 

cer  to  hold  over,  his  incumbency  must  sor,  Congress  having  expressly  provid- 

be  deemed  to  cease  at  the  end  of  his  ed  in  the  acts  of  March  2,  1895   (28 

term,  though  no  appointment  of  a  sue-  Stat  808,  844),  for  the  continuance  in 

cessor  may  then  be  made.     (1884)  17  office  of  all  officers   of  the  Treasury 

Op.  Atty.  Gen.  648.  Department    under    similar   conditions. 

An  Assistant  Treasurer  of  the  United  (1906)  25  Op.  Atty.  Gen.  636. 
States  may  lawfully  continue  to  per- 

§  3230.  (R.  S.  §  1763.)     Double  salaries. 

No  person  who  holds  an  office,  the  salary  or  annual  compensa- 
tion attached  to  which  amounts  to  the  sum  of  two  thousand  five  hun- 
dred dollars,  shall  receive  compensation  for  discharging  the  duties 
of  any  other  office,  unless  expressly  authorized  by  law. 
Act  Aug.  31,  1852,  c.  108,  §  18,  10  Stat.  100. 

The  appointment  of  persons  holding  an  office,  such  as  is  described  in  this 
section,  to  any  other  office  to  which  compensation  is  attached,  was  restricted 
by  provisions  of  Act  July  31,  1894,  c.  174,  §  2,  and  Act  June  3,  1896,  c.  314, 
§  1,  post,  §§  3231,  3232. 

Compensation  to  officers,  clerks,  etc.,  for  extra  services,  and  other  additional 
pay,  or  extra  allowances  or  compensation,  were  restricted  by  R.  S.  §§  1764, 
1765,  and  subsequent  provisions,  post,  §§  3233-3238. 

Subsequent  provisions  relating  to  double  salaries  were  made  by  Act  May 
10, 1916,  c  117,  §  6,  as  amended  by  Act  Aug.  29,  1916,  c.  417,  post,  f  3230a. 
The  recent  sundry  civil  appropriation  acts  contain  a  provision  "that  all 
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sams  appropriated  by  this  act  for  salaries  of  officers  and  employes  of  the 
Government  shall  be  in  full  for  such  salaries  for  the  fiscal  year."  The  pro- 
vision for  the  fiscal  year  1917  was  by  Act  July  1, 1916,  c.  209,  §  1,  39  Stat 

Notes  of  Deoisioiui 

Holding   additional   offloe^— This   sec-  and  who  did  so  until  the  vacancy  was 

tion  does  not  prohibit  a  person  receiv-  filled,  is  not  entitled  to  compensation  as 

ing  $3,000  per  annum  as  clerk  of  a  cir-  surveyor     while    he    acted    as    such, 

cult   court   of  appeals   from   receiving  (1880)  16  Op.  Atty.  Gen.  565. 

further  compensation  as  clerk  of  a  cir-  A  referee  appointed  by  the  Court  of 

cult  court,  when  he  lawfully  holds  both  Claims  does  not  hold  an  office  under 

offices.     U.   S.    V.   Harsha    (1893)    56  the    government    within    this    section. 

Fed.  953,  6  C.  C.  A.  178,  case  certified  (1885)  18  Op.  Atty.  Gen.  304. 

(1899)  19  S.  Ct.  294,  172  U.  S.  567,  43  See,  also,  post,  §§  3231,  3234,   and 

L.  Ed.  556.    Nor  does  it  apply  to  serv-  notes. 

ices  entirely  unconnected  with  the  offi-  officer  retired  on  pay  exceeding  $2,- 
cial  position;  and  where  the  receiver  soo^A  retired  army  officer  is  not  pro- 
of pubUc  moneys,  at  a  government  land  hibited  by  law  from  holding  an  office  in 
office,  was  appointed  special  receiver  ^n  executive  department,  the  salary  of 
and  supermtendent  to  assist  m  dispos-  ^hich  is  less  than  $2,500,  nor  from  re- 
ing  of  lands  held  by  the  United  States  ceiving  the  salary  thereof  in  addition  to 
in  trust  for  the  Indians,  the  trust  mon-  i^jg  retired  pay,  though  his  retired  pay 
eys  paid  for  the  land  not  being  public  amounts  to  more  than  $2,500  per  an- 
moneys,  the  receiver,  whose  official  p^^.  ColHns  v.  U.  S.  (1879)  15  Ct. 
duty  only  required  him  to  receive  pub-  qi  22. 

lie  moneys,  was  entitled  to  take,  in  ad-  ^     .,                    *.      .                ■     « 

dition  to  his  salary,  the  compensation  Double  compensation  In  generals-See 

provided  by  government  for  the  sepa-  P<>8t,  %  3233,  and  notes, 

rate  services  rendered  in  respect  of  the  Cited    without    definite    application, 

trust  lands.    U.  S.  v.  Brindle  (1884)  4  Converse  v.  U.  S.  (1858)  21  How.  463, 

S.  Ct  180,  110  U.  S.  688,  28  L.  Ed.  467,  16  L.  Ed.  192;    Bartiett  v.  U.  S. 

286.  (1905)  25  Sup.  Ct.  433,  434,  197  U.  S. 

A  deputy  surveyor  of  customs,  whose  230,  49  L.  Ed.  735;   Swift  v.  U.  S.  (C. 

salary  exceeded  $3,000  per  annum,  and  O.  1904)  128  Fed.  763,  767   (affirmed 

who  was  authoriz'ed  by  the  collector  to  ri905]  139  Fed.  225,  71  C.  C.  A.  851); 

act    as    surveyor    at    the    same    port  Wyman  v.  U.  S.  (1891)  26  Ct  CI.  103; 

(there  being  a  vacancy  in  this  office),  Evans  v.  U.  S.  (1909)  44  Ct  CL  549. 

§  3230a.  (Act  May  10,  1916,  c.  117,  §  6,  as  amended  by  Act  Aug. 
29, 1916,  c.  417.)  Double  salaries. 
Unless  otherwise  specially  authorized  by  law,  no  money  appropri- 
ated by  this  or  any  other  Act  shall  be  available  for  payment  to  any 
person  receiving  more  than  one  salary  when  the  combined  amount 
of  said  salaries  exceeds  the  sum  of  $2,000  per  annum,  but  this  shall 
not  apply  to  retired  officers  or  enlisted  men  of  the  Army,  Navy, 
Marine  Corps,  or  Coast  Guard,  or  to  officers  and  enlisted  men  of 
the  Organized  Militia  and  Naval  Militia  in  the  several  States,  Ter- 
ritories, and  the  District  of  Columbia :  Provided,  That  no  such  re- 
tired officer,  officer,  or  enlisted  man  shall  be  denied  or  deprived  of 
any  of  his  pay,  salary,  or  compensation  as  such,  or  of  any  other 
salary  or  compensation  for  services  heretofore  rendered,  by  reason 
of  any  decision  or  construction  of  said  section  six.    (39  Stat.) 

This  section,  as  originally  enacted,  was  a  provision  of  the  legislative,  execu- 
tive, and  judicial  appropriation  act  for  the  fiscal  year  1917,  cited  above.  It 
was  amended  by  a  provision  of  the  naval  service  appropriation  act  for  the 
fiscal  year  1917,  cited  above,  to  read  as  set  forth  above.  Said  amendment  con- 
sisted principally  in  the  addition,  to  the  list  of  ofllcers  excepted  from  the  op- 
eration of  the  section,  of  the  Coast  Guard,  and  in  the  inclusion  of  enlisted  men 
in  the  list  of  exceptions,  and  in  the  addition  of  the  proviso. 

The  act  referred  to  in  this  section  as  ''this  act"  was  the  legislative,  execu- 
tive, and  judicial  appropriation  act  for  the  fiscal  year  1917,  Act  May  10,  1916, 
c.  117,  39  Stat. 

§  3231.  (Act  July  31,  1894,  c.  174,  §  2.)     Holding  other  lucrative 

office. 
No  person  who  holds  an  office  the  salary  or  annual  compensation 
attached  to  which  amounts  to  the  sum  of  two  thousand  five  hundred 
dollars  shall  be  appointed  to  or  hold  any  other  office  to  which  com- 
pensation is  attached  unless  specially  heretofore  or  hereafter  spe- 
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cially  authorized  thereto  by  law ;  but  this  shall  not  apply  to  retired 
officers  of  the  Army  or  Navy  whenever  they  may  be  elected  to 
public  office  or  whenever  the  President  shall  appoint  them  to  office 
by  and  with  the  advice  and  consent  of  the  Senate.    (28  Stat.  205.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1895,  cited  above. 

Other  provisions  relating  to  retired  officers  of  the  Army  or  Navy  serving 
in  other  capacities  were  made  by  R.  S.  §§  1223,  1260,  1462,  and  subsequent 
statutes  set  forth  ante,  f§  1994,  2284,  2652,  and  by  Act  June  3,  1896,  c,  314, 
§  7,  post,  S  3232. 

Notes  of  Deoisions 


Decisions  under  prior  statute^Tal- 

bot  V.  U.  S.    (1874)    10  Ct  CL  426; 
(1874)  14  Op.  Atty.  Gen.  406. 

Who  are  officers^This  section  ap- 
plies only  to  offices  to  which  a  fixed 
salary  of  $2,500  is  attached,  and  does 
not  prevent  a  clerk  of  the  circuit  court 
from  holding  the  office  of  commission- 
er of  such  court  U.  S.  ▼.  Durlacher 
(C.  C.  1894)  63  Fed.  672. 

A  notary  in  the  District  of  Columbia 
is  an  officer  within  this  act,  and  if  he 
accepts  an  office  the  salary  of  which  is 
|2,500  he  cannot  receive  any  compen- 
sation for  services  rendered  as  notary 
to  the  government  Pack  ▼.  U.  S. 
(1906)  41  Ct  CL  414. 

The  Secretary  of  the  Navy  is  not 
precluded  by  this  section  from  employ- 
ing an  officer  retired  under  Act  Feb, 
19,  1897  (29  Stat  565),  to  supervise 
the  completion  of  certain  tables  of 
planets,  as  the  act  authorizing  the  ex- 
penditure does  not  create  an  office  or 
contemplate  any  formalities  in  the  se- 
lection of  such  an  employ^.  (1897) 
21  Op.  Atty.  Gen.  506. 

The  circuit  judge  appointed  as  a 
commissioner  under  the  convention  of 
February  8,  1896,  with  Great  Britain, 
concerning  claims  growing  out  of  seiz- 
ures of  vessels  in  Bering  Sea,  is  enti- 
tled to  compensation  additional  to  that 
of  his  salary,  notwithstanding  this  sec- 
tion, since  such  commissionership  is 
not  a  constitutional  office.  (1898)  22 
Op.  Atty.  Gen.  184. 

The  appointment  of  the  commission- 
er of  labor  as  a  member  of  the  immi- 
gration commission  provided  for  by 
section  39  of  Act  Feb.  20,  1907  (34 
Stat  898,  909),  is  not  an  appointment 
to  an  "office**  within  this  section,  and 
he  may  receive  compensation  for  his 
services  on  that  commission  in  addition 
to  the  salary  attaching  to  his  office  as 
commissioner  of  labor.  (1907)  26  Op. 
Atty.  Gen.  247. 

The  employment  of  a  retired  officer 
of  the  revenue  cutter  service  to  super- 
intend the  construction  of  life-saving 
equipment  is  not  an  appointment  to  an 
office  within  this  section.  (1907)  26 
Op.  At^.  Gen.  460. 

A  retired  officer  of  the  navy,  whose 
retired  pay  amounts  to  $2,500  per  an- 
num, is  ineligible  to  hold  office  as  a 
clerk    of    class    8    under    the    United 
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States  civil  service  commission,  as  such 
clerkship  is   an  office  within  this  sec- 
tion.    (1912)  29  Op.  Atty.  Gen.  503. 
See,  also,  notes  to  {  3216,  ante. 

Employ^    holding    state     offloe^An 

employ^  of  the  United  States  Fish 
Commission,  not  in  the  service  by  ap- 
pointment, can  hold  the  office  of  village 
constable,  provided  it  does  not  inter- 
fere with  the  discharge  of  his  employ- 
ment under  the  government  (1884) 
18  Op.  Atty.  Gen.  3. 

Election  between  offices  held  prior  to 
adoption  of  this  section^Where  a  per- 
son was  holding  two  offices  under  the 
United  States,  in  one  of  which  the  sal- 
ary was  $3,000,  and  the  other  of  which 
was  paid  by  fees,  at  the  time  this  sec- 
tion took  effect,  no  vacancy  was  creat- 
ed in  either  office,  but  the  incumbent 
could  elect  as  to  which  he  would  re- 
tain; and  where  he  had  already  ten- 
dered his  resignation  of  the  salaried 
office,  though  it  was  not  accepted  untU 
afterwards,  such  act  constituted  an  ex- 
ercise of  the  right  of  election,  which 
prevented  a  vacancy  in  the  other  office. 
U.  S.  V.  Harsha  (1899)  19  Sup.  Ct 
294,  295,  172  U.  S.  567,  43  L.  Ed.  556, 
certifying  case  (1893)  56  Fed.  953,  6 
O.  C.  A.  178. 

Term  to  oommence  in  fataro<— Ac- 
cepting an  appointment  to  an  office,  the 
term  of  which  is  to  commence  in  fu- 
turo  does  not,  until  such  term  actually 
commences,  aflfect  an  office  previously 
held  by  the  appointee.  (1893)  20  Op. 
Atty.  Gen.  593. 

Appointment  of  retired  army  officer. 
— ^A  retired  army  officer  may  be  em- 
ployed by  the  War  Department  to  su- 
pervise work,  where  he  could  not  have 
been  assigned  to  that  duty,  notwith- 
standing the  statutes  relating  to  double 
pay.  Yates  v.  U.  S.  (1890)  25  Ct  CL 
296. 

The  question  whether  a  congressman 
can  receive  pay  as  a  retired  army  offi- 
cer is  one  of  grave  doubt,  which  only 
the  determination  of  the  Supreme  Court 
can  satisfactorily  settle.  (1893)  20  Op. 
Atty.  Gen.  686. 

Holding  more  than  one  office  in  the 
Indian  8ervice.^See  post,  {  4018,  and 
notes. 

Cited  without  definite  application, 
Geddes  v.  U.  &  (1903)  38  Ct  CL  428. 
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§  3232.  (Act  June  3,  1896,  c.  314,  §  7.)  Employment  of  retired  of- 
ficers of  Army  or  Navy  on  river  and  harbor  improvements. 
Section  two  of  the  Act  making  appropriations  for  the  legislative, 
executive,  and  judicial  expenses  of  the  Government  for  the  fiscal 
year  ending  June  thirtieth,  eighteen  hundred  and  ninety-five,  and 
for  other  purposes,  approved  July  thirty-first,  eighteen  hundred  and 
ninety-four,  shall  not  be  so  construed  as  to  prevent  the  employment 
of  any  retired  officer  of  the  Army  or  Navy  to  do  work  under  the 
direction  of  the  Chief  of  Engineers  of  the  United  States  Army  in 
connection  with  the  improvement  of  rivers  and  harbors  of  the 
United  States,  or  the  payment  by  the  proper  officer  of  the  Treasury 
of  any  amounts  agreed  upon  as  compensation  for  such  employment. 
(29  Stat.  235!) 

l^his  was  a  provision  of  tlie  river  and  harbor  appropriation  act  of  1896, 
cited  above. 

Act  July  31,  1894,  c  174,  {  2,  mentioned  in  .this  provision,  Is  set  forth 
ante,  §  3231. 

Cited    without    definite    appiicatfon, 

Carter  v.  McCOaoghry  (1902)  22  Sup. 

§  3233.  (R.  S.  §  1764.)     Extra  services. 

No  allowance  or  compensation  shall  be  made  to  any  officer  or 
clerk,  by  reason  of  the  discharge  of  duties  which  belong  to  any  other 
officer  or  clerk  in  the  same  or  any  other  Department;  and  no  al- 
lowance or  compensation  shall  be  made  for  any  extra  services  what- 
ever, which  any  officer  or  clerk  may  be  required  to  perform,  unless 
expressly  authorized  by  law. 

Act 'Aug.  26,  1842,  c.  202,  §  12,  5  Stat  525. 

Compensation  to  clerks  in  the  Executive  Departments  for  extra  services  waa 
forbidden  by  R.  S.  f  170,  ante,  |  253. 


Ct  181.  196,  183  U.  S.  365,  46  L.  Bd. 
236. 


Notea  of  Deoisions 


1. 
S. 
8. 
4. 
6. 
S. 
7. 


Decisions  prior  to  statutory  enactments. 
Effect  of  statute. 
District  of  Columbia. 
Extra  compensation  by  usage. 
Public  policy  of  extra  compensation. 
Extra  compensaUon  in  general. 
Officers  to  whom  extra  compensation  for 
parUcuIar  services  is  forbidden. 

8.  Ext^  compensation  allowable. 

9.  —   Stfvlces  outside  of  scope  of  duty. 

10.  ^—   Compensation   for  overtime. 

11.  -^-   Computation  of  overUme  compen- 

sation. 

12.  Holding  separate  offices. 

13.    Compatible  offices. 

14.   Incompatible  offices. 

I.  Decisions  prior  to  statutory  en- 
actments*—Prior  to  this  statute  claims 
for  extra  compensation  were  sustain- 
ed. U.  S.  V.  MacDaniel  (1833)  7  Pet. 
1,  8  L.  Bd.  587;  U.  S.  v.  Fillebrown 
(1833)  7  Pet  28,  8  L.  Bd.  596. 

But  it  was  held  that  they  should  be 
brought  within  the  established  rules  on 
the  subject  before  they  could  receive 
judicial  sanction.  U.  S.  v.  Ripley  (1833) 
7  Pet  18,  25,  8  L.  Ed.  593. 

A  clerk  in  the  Navy  Department  at 
a  fixed  annual  salary  is  entitled  to  ex- 
tra compensation  for  extra  services 
performed  under  construction  given  to 
law  by  the  Secretary  of  the  Navy  with 
the  sanction  of  the  accounting  officers 
of  the  Treasury  Department,  or  under 
circumstances  equitably  entitling  him 
to  compensation.  U.  S.  v.  MacDaniel 
(1833)  7  Pet  1.  15,  8  L.  Bd.  587. 

An  equitable  allowance  could  be  made 


for  extra  services  performed  by  an 
army  officer,  which  did  not  come  with- 
in the  line  of  his  official  duty,  and 
which  had  been  performed  under  the 
sanction  of  the  government  or  under 
circumstances  of  peculiar  emergency, 
graduated  by  the  amount  paid  for  like 
services  under  similar  circumstances. 
U.  S.  V.  Ripley  (1833)  7  Pet  18,  26.  8 
L.  Ed.  593. 

Where  a  public  officer,  at  the  request 
of  the  head  of  a  department,  performs 
other  public  duties  than  those  prop-i 
erly  belonging  to  his  office,  he  is  en- 
titled to  extra  compensation,  and  the 
head  of  a  department  has  discretion  to 
allow  such  compensation,  though  not 
expressly  authorized  by  law.  U.  S.  v. 
Duval  (D.  0.  1833)  Fed.  Cas.  No.  15,- 
015. 

Public  officers  are  not  entitled  to  ex- 
tra compensation  for  services  in  sudden 
and  unforeseen  emergencies,  but  only 
where  the  services  are  rendered  upon 
a  matter  of  permanent  character.  U.  S. 
V.  Brodhead  (D.  0.  1839)  Fed.  Cas.  No. 
14,654. 

The  register  of  the  treasury,  though 
receiving  pay  as  such,  held  entitled  to 
compensation  as  agent  for  disbursing 
money  appropriated  for  contingent  ex- 
penses of  the  treasury  department,  li- 
brary of  congress,  and  other  appropri- 
ations for  public  purposes.  U.  S.  v. 
Nourse  (C.  C.  1831)  Fed.  Cas.  No.  15,- 
901. 

Clerks  whose  ordinary  duties  are  pre- 
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scribed  by  law,  or  by  the  head  of  the 
Bureau  in  which  they  are  employed 
under  the  authority  of  law,  who  per- 
form services  additional  to  those  which 
are  in  their  line  of  ordinary  duty,  are 
equitably  entitled  to  a  just  compensa- 
tion therefor.  (1838)  3  Op.  Atty.  Gen, 
324. 

The  clerk  of  the  navy  and  privateer 
pension  and  navy  hospital  funds  is  en- 
titled, over  and  above  his  salary,  to  a 
fair  compensation  for  services  perform- 
ed by  him  in  respect  to  the  United 
States  Coast  Survey,  as  those  services 
were  no  part  of  his  official  duty.  (1837) 
3  Op.  Atty.  Gen.  245. 

Clerks  in  the  fourth  auditor's  office 
are  entitled  to  a  fair  compensation  for 
services  performed  by  them  in  relation 
to  the  navy  pension  and  naty  hospital 
funds,  provided  those  services  are  not 
within  the  range  of  the  powers  and 
duties  assigned  by  law  to  the  office  of 
the  fourth  auditor.  (1^8)  3  Op.  Atty. 
Gen.  330. 

Clerks  employed  by  the  commissioner 
of  Indian  affairs,  whose  salary  had 
been  fixed  by  the  Secretary  of  War, 
are  not  entitled  to  additional  compen- 
sation under  the  provisions  of  the 
third  section  of  Act  March  3,  1837,  c. 
33.     (1838)  3  Op.  Atty.  Gen.  38L 

2.  Effect  of  8tatut6.^This  section 
does  not  repeal  the  following  section. 
Stansbury  v.  U.  S.  (18(58)  8  WalL  33, 
37,  19  L.  Ed.  315. 

3.  District  of  Ooiumbia.— The  provi- 
sions of  R.  S.  §§  1763-1765  (this  com- 
pUation,  §§  3230,  3233,  3234).  do  not 
extend  to  officers  of  the  district  of 
Columbia.  Donovan  v.  U.  S.  (1886)  21 
Ct  CL  120. 

4.  Extra   oonpensation    by    usage.^- 

Ck>mpensation  by  way  of  usage  has 
never  been  judicially  sanctioned  in  any 
case,  except  for  extra  official  service, 
which  was  within  the  equity  of  Act 
1797,  c.  74,  as  that  act  was  originally 
construed  and  applied  by  the  Supreme 
Court  Gratiot  v.  U.  S:  (1846)  4  How. 
80,  112,  11  L.  Ed.  884. 

5.  Pubiic  policy  of  oxtra  oompensa- 
tloR.— Where  the  words  of  a  statute 
prescribing  compensation  admit  of  two 
interpretations,  they  will  not  be  con- 
strued to  require  the  officer  to  perform 
the  duties  of  an  office  without  receiv- 
ing compensation.  U.  S.  v.  Morse  (O. 
C.  1844)  Fed.  Cas.  No.  15,820. 

Where  an  act  is  required  to  be  per- 
formed or  services  to  be  rendered,  and 
the  officer  required  to  perform  it  neces- 
sarily holds  two  positions  intimately 
and  indispensably  connected,  and  pro- 
vision is  made  by  law  for  the  payment 
of  services  rendered  in  each  capacity, 
it  is  more  consonant  with  the  principles 
of  justice  and  equity  that  compensa- 
tion for  that  service  should  be  made 
according  to  the  provisions  of  the  stat- 
ute that  applies  to  it,  rather  than  to 
deny  such  remuneration  on  mere  tech- 
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nical  grounds.     In  re  Ck>nrad   (0.  C 
1883)  15  Fed.  641. 

To  diminish  or  take  away  extra  pay 
given  by  a  statute  is  contrary  to  pub- 
Uc  policy.  Rush  y.  U.  a  (1900)  35  Ct. 
CL223. 

6.  Extra  oonpentatioB  in  goneraid— 
A  public  officer  is  required  to  perform 
duties  imposed  by  law  passed  after 
coming  into  office  without  extra  com- 
pensation, though  his  compensation  is 
inadequate.  Andrews  v.  U.  S.  (O.  O. 
1842)  Fed.  Gas.  No.  381. 

An  officer  cannot  be  allowed  extra 
compensation  for  services  performed 
properly  pertaining  by  law  to  his  of- 
fice. U.  S.  V.  Smith  (D.  O.  1856)  Fed. 
Cas.  No.  16,321. 

If  a  district  attorney  by  direction  of 
the  attorney  general  performs  duties 
germane  to  his  office,  he  must  perform 
them  without  extra  compensation;  but 
if  he  is  employed  by  the  attorney  gen- 
eral to  render  services  not  incidental 
to  his  official  duties,  he  may  be  com- 
pensated for  them.  Garter  ▼•  U.  S. 
(1896)  81  Ct  CL  344. 

A  retired  naval  officer,  serving  in 
time  of  war  upon  the  active  list  and 
appointed  meteorologist,  held  entitled 
to  his  salary  as  meteorologist,  and  to 
the  pay  of  an  officer  on  the  retired  list, 
but  not  to  the  pay  of  an  officer  on  the 
active  Ust  Hayden  v.  U.  a  (1903)  38 
Ct  CL  39, 

Where  an  officer  does  not  hold  two 
distinct  offices  or  places  of  employ- 
ment, each  with  its  own  duties  and 
compensation,  he  comes  within  the  pro- 
hibitions of  the  statutes.  Bartiett  ▼. 
U.  S.   (1904)  39  Ct  CL  338. 

The  statutes  apply  to  extra  services 
in  another  department  Woodwell  ▼. 
U.  S.  (1906)  41  Ct  CL  357. 

Extra  compensation  to  persons  enti- 
tied  to  salaries  may  be  allowed  only 
where  money  shall  have  Been  appropri- 
ated for  the  particular  services  for  the 
performance  of  which  it  is  claimed  as 
a  compensation.  (1839)  3  Op.  Atty. 
Gen.  439.  It  cannot  be  allowed  an  offi- 
cer whose  salary  is  fixed  by  law  for  the 
discharge  of  a  public  service,  but  trav- 
eling expenses  may  be.  (1845)  4  Op. 
Atty.  Gen.  372. 

The  executive  department  has  no  au- 
thority to  give  extra  pay  to  the  officers 
of  the  United  States  exploring  expedi- 
tion.    (1842)  4  Op.  Atty.  Gen.  126. 

If  the  duties  of  an  office  belong  to  an 
incumbent  who  receives  the  salary  af- 
fixed to  it,  another  officer  performing 
those  duties  is  prohibited  from  receiv- 
ing therefor  any  compensation  what- 
ever.   (1849)  5  Op.  Atty.  Gen.  74. 

The  separate  duties  of  the  several 
clerks  in  the  departments,  except 
where  they  are  specifically  designated 
in  particular  cases  by  statute,  are  as- 
signed to  such  clerks  by  the  head  of 
the  department;  and  no  posterior  claim 
to  extra  compensation  can  be  founded 
on  the  official  acts  done  by  a  derk, 
provided    those   acts    constituted   any 
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part  of  the  lawful  general  duties  of  the 
department  (1854)  6  Op.  Atty.  Gen. 
583. 

The  several  acts  of  Congress  rela- 
tive to  extra  pay  and  double  compen- 
sation for  public  service  manifest  a  de- 
termination on  the  part  of  Congress  to 
prevent  the  payment  of  double  com- 
pensation in  any  form  or  under  any 
pretext  whatsoever,  (1857)  9  Op.  Atty. 
Gen.  123. 

A  compensation  for  extra  services, 
where  no  certain  allowance  is  fixed  by 
law,  cannot  be  paid  by  the  head  of  a 
department  to  any  officer  of  the  gov- 
ernment who  has  by  law  a  certain  com- 
pensation in  the  office  he  holds.  (1861) 
10  Op.  Atty.  Gen.  31. 

No  discretion  is  left  to  the  head  of  a 
department  to  allow  any  officer  who 
has  a  fixed  compensation  any  credit  be- 
yond his  salary,  unless  the  service  he 
has  performed  is  required  by  existing 
laws,  and  the  remuneration  therefor  is 
fixed  by  law.  (1863)  10  Op.  Atty.  Gen. 
436. 

Where  the  service  is  one  required  by 
law,  but  not  of  any  particular  official, 
and  compensation  therefor  is  fixed  by 
competent  authority,  and  is  appropri- 
ated, any  officer  who  under  due  author- 
ization performs  the  service  is  entitled 
to  the  compensation.  (1877)  15  Op. 
Atty.  Gen.  608. 

The  elements  necessary  to  justify 
the  payment  of  compensation  to  an  offi- 
cer of  the  government  for  additional 
services  are:  That  they  shall  be  per- 
formed by  virtue  of  a  separate  and  dis- 
tinct appointment  authorized  by  law, 
that  such  services  shall  not  be  services 
added  to  or  connected  with  the  regu- 
lar duties  of  the  place  he  holds,  and 
that  a  compensation  whose  amount  is 
fixed  by  law  or  regulation  shall  be  pro- 
vided for  their  payment  (1888)  19  Op. 
Atty.  Gen.  121. 

7.  Officers  to  whom  extra  compensa- 
tion for  particular  services  is  forbid- 
den.—Clerks  and  others  holding  regular 
appointments  to  places  created,  and  re- 
ceiving specific  salaries,  affixed  thereto 
by  law,  for  services  rendered  the  gov- 
ernment as  agents  for  surveying  and 
selling  Indian  lands.  (1839)  3  Op. 
Atty.  Gen.  422. 

Watchmen,  for  labor  performed  in 
the  offices  during  the  day.  (1839)  3 
Op.  Atty.  Gen.  473. 

A  commissioner  for  the  exploration 
and  survey  of  the  northeastern  bound- 
ary for  extra  services,  though  equita- 
bly entitled  thereto.  (1843)  4  Op. 
Atty.  Gen.  269. 

The  disbursing  clerk  of  the  State  De- 
partment, for  taking  charge  of  and  dis- 
bursing the  indemnity  fund  paid  under 
the  convention  of  the  United  States 
with  Great  Britain  of  February  8, 1853. 
(1861)  10  Op.  Atty.  Gen.  31. 

A  clerk  in  the  War  Department,  for 
extra  services  in  the  years  1865  and 
1866.     (1872)  14  Op.  Atty.  Gen.  101. 

Qerks  in  the  War  Department,  for 


attending  to  the  business  connected 
with  the  reservations  under  the  Creek 
treaty  of  March  24,  1832.  (1841)  3 
Op.  Atty.  Gen.  621. 

A  disbursing  clerk  in  the  office  of  the 
Secretary  of  the  Treasury,  for  making 
payments  by  direction  of  the  Secretary 
wMch  should  be  made  by  a  collector  of 
customs  or  local  disbursing  agents. 
Bartlett  v.  U.  S.  (1890)  25  Ct  Cl.  389. 

An  assistant  treasurer,  for  receiving 
and  selling  internal  revenue  stamps  by 
direction  of  the  Secretary  of  the 
Treasury.  Folger  v.  U.  S.  (1877)  13 
Ct  Cl.  86. 

A  deputy  auditor  of  the  Treasury, 
for  disbursing  a  fund  under  the  admin- 
istration of  the  Navy  Department  in 
Washington.  Whitaker  v.  U.  S.  (1892) 
27  Ct  Cl.  524. 

A  disbursing  derk  in  the  Treasury 
department,  for  disbursing  money  for 
a  public  building  in  the  city  of  Wash- 
ington. Bartlett  v.  U.  S.  (1904)  39 
Ct  CL  338,  affirmed  in  (1905)  25  Sup. 
Ct  433,  434,  197  U.  S.  230,  49  L.  Ed. 
735. 

An  employ^  of  the  Treasury  Depart- 
ment, for  services  in  the  Interior  De- 
partment at  the  request  of  the  Secre- 
tary thereof  and  by  direction  of  the 
Secretary  of  the  Treasury,  though  they 
were  valuable  to  the  government  and 
were  performed  out  of  hours  in  addi-. 
tion  to  his  regular  duties.  Woodwell 
V.  U.  S.  (1906)  41  Ct  CL  357. 

The  chief  messenger  in  the  Treasury 
Department,  for  carrying  the  mails  of 
the  several  offices  occupying  the  south- 
east executive  building  to  and  from  the 
post  office.  (1839)  3  Op.  Atty.  Gen. 
473. 

A  district  attorney:  For  conducting 
suits  by  receivers  of  national  banks, 
and  collecting  assets  and  winding  up 
their  affairs,  as  required  by  R.  S.  §  380, 
ante,  §  556.  Gibson  v.  Peters  (1893)  14 
Sup.  Ct  134.  135,  150  U.  S.  342,  37  L. 
Ed.  1104.  For  conducting  condemna- 
tion proceedings  within  his  district  by 
order  of  the  attorney  general  at  the  re- 
quest of  the  secretary  of  war.  U.  S.  v. 
Johnson  (1898)  19  Sup.  Ct  427,  173  tJ. 
S.  363,  43  L.  Ed.  731.  For  services 
rendered  by  special  direction  of  the 
department  of  justice  in  proceedings 
brought  against  the  United  States  under 
authority  of  Act  March  3,  1875,  to  re- 
cover damages  caused  to  lands  by  the 
improvement  of  the  Fox  and  Wisconsin 
rivers.  Colman  v.  U.  S.  (1895)  66  Fed. 
695,  14  C.  C.  A.  65.  For  nervices  ren- 
dered by  direction  of  the  attorney  gen- 
eral in  examining  titles  to  sites  for 
public  buildings,  in  taking  depositions  in 
his  district  in  an  action  pending  in  an- 
other district,  in  defending  officers  of  the 
army  in  suits  against  them  for  acts 
done  in  the  line  of  their  duties,  or  in 
preparing  briefs,  or  arguing  cases  to 
which  the  United  States  is  a  party. 
U.  S.  V.  Ady  (1896)  76  Fed.  359,  362, 
363,  22  C.  C.  A.  223.  For  services 
rendered  outside  of  his  district.    U.  S. 
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T.  Fleming  (1897)  80  Fed.  872,  373,  25 
0.  C.  A.  498.  For  services  rcDdered  in 
prosecuting  for  violations  of  the  law 
respecting  post  offices.  (1844)  4  Op. 
Atty.  Gen.  347.  For  attending  to  cer- 
tain land  claim  suits  brought  against 
the  United  States  under  the  authority 
given  by  Act  June  17,  1844,  c.  95. 
(1S50)  5  Op.  Atty.  Gen.  261.  For  his 
argument  in  a  suit  in  the  courts  of  the 
United  States  in  his  district,  under  in- 
structions from  the  Secretary  of  the 
Navy.  (1855)  7  Op.  Atty.  Gen.  84. 
For  the  preparation  and  trial  of  cases 
under  their  official  supervision.  (1862) 
10  Op.  Atty.  Gen.  351. 

A  district  attorney  for  the  District 
of  Columbia,  for  services  in 'a  proceed- 
ing by  mandamus  against  the  Postmas- 
ter General  for  refusing  to  allow  cred- 
its settled  and  adjusted  by  the  Solicit- 
or of  the  Treasury  under  Act  July  2, 
1836,  c.  284,  nor  for  assisting  the  At- 
torney General  in  arguing  the  cause  be- 
fore the  Supreme  Court  of  the  United 
States.     (1843)  4  Op.  Atty.  Gen.  191. 

Bailifts,  for  attendance  on  court  for 
the  same  days  on  which  they  also  at- 
tended as  deputy  marshals,  and  there- 
by earned  a  fee  of  $5  each  for  the  mar- 
shal. Swift  V.  U.  S.  (C.  C.  1904)  128 
Fed.  763,  767,  affirmed  (1905)  139  Fed. 
225,  71  C.  C.  A.  351. 

The  chief  clerk  of  the  post  office  de- 
partment, who  had  charge  of  the  whole 
subject  of  finances,  for  negotiating  loans 
for  the  use  of  the  department.  Brown 
V.  U.  S.  (1850)  9  How.  487,  499.  13  L. 
Ed.  228. 

An  officer  of  the  Post  Office  Depart- 
ment, for  preparing  a  new  edition  of 
Postal  Laws  and  Regulations.  (1891) 
20  Op.  Atty.  Gen,  221. 

A  disbursing  officer  of  the  Interior 
Department,  for  acting  as  special  dis- 
bursing agent  for  new  buildings  for  the 
Government  Hospital  for  the  Insane, 
as  required  by  the  Secretary.  Evans  v. 
U.  S.   (1910)  45  Ct.  CI.  169. 

A  derk  in  the  General  Land  Office 
receiving  a  salary  of  $1,600  per  annum, 
for  services  in  signing  land  patents. 
(1863)  10  Op.  Atty.  Gen.  442. 

A  superintendent  of  public  build- 
ings, for  services  as  disbursing  agent 
for  the  Capitol  extension  and  erection 
of  the  new  dome.  (1863)  10  Op.  Atty. 
Gen.  444. 

Quartermasters,  for  disbursements 
for  public  supplies.  (1840)  3  Op.  Atty. 
Gen.  516. 

Officers  of  the  army,  for  services  at 
West  Point.  (1842)  4  Op.  Atty.  Gen. 
139. 

A  naval  officer,  for  acting  as  paymas- 
ter. Webster  ▼.  U.  S.  (1892)  28  Ct 
CI.  25. 

A  cadet  engineer,  for  services  in  the 
Hydrographic  Office.  Winchell  v.  U. 
S.  (1892).  28  Ct  CI.  30. 

A  naval  constructor,  for  inspecting  a 
vessel  chartered  by  the  War  Depart- 
ment as  an  army  transport.  Stocker 
V.  U.  S.   (1904)  39  Ct  CL  300, 
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A  night  inspector,  who,  after  per- 
forming all-night  service,  is  not  ex- 
cused from  duty  the  following  night,  as 
provided  in  the  treasury  regulations. 
U.  S.  V.  Garlinger  (1898)  18  Sup.  Ct 
864,  365,  169  U.  S.  316,  42  L.  Ed.  762. 

A  commodore's  secretary,  for  any 
service  which  it  is  possible  for  him  to 
render,  either  within  the  line  of  his 
duty  or  outside  of  it  (1858)  9  Op. 
Atty.  Gen.  260. 

Navy  agents,  for  making  purchases 
or  performing  any  services  for  a  depart- 
ment other  than  the  Navy  Department 
(1840)  3  Op.  Atty.  Gen.  58a 

8.  Extra    compensation    allowable.—  . 

A  deputy  marshal  is  not  precluded  from 
claiming  the  reward  offered  for  the  de- 
tection of  crimes  by  the  fact  that  he  is 
an  officer  of  the  government  U.  S.  v. 
Matthews  (1899)  19  Sup.  Ct  413,  414, 
173  U.  S.  381,  43  L.  Ed.  738. 

The  receiver  of  public  moneys  for  a 
district  of  land  subject  to  sale,  is  not 
entitled  to  the  military  bounty  land 
fees  received  by  him  during  his  term 
of  office  over  and  above  the  amount  ac- 
quired with  his  commissions  on  cash 
sales  of  public  lands  to  make  up  his 
salary  of  $2,500  per  year.  U.  S.  v. 
Brindle  (1884)  4  Sup.  Ct  180,  182,  110 
U.  S.  688,  28  Im  Ed.  286. 

A  deputy  collector  of  internal  rev- 
enue, not  being  an  employ 6  of  the  gov- 
ernment (L  e.,  not  in  privity  with  it 
so  as  to  be  able  to  maintain  an  action 
for  his  pay),  does  not  come  within  the 
statute.  Landram  v.  U.  S.  (1880)  16 
Ct  CL  74. 

The  statute  does  not  extend  to  the 
clerk  of  a  supervisor  of  internal  rev- 
enue. Hedrick  v.  U.  S.  (1880)  16  Ct 
CI.  88. 

The  district  attorney  for  the  south- 
ern district  of  New  York  may  be  al- 
lowed his  fees  and  costs  for  defending 
the  collector  at  the  port  of  New  York 
in  cases  in  the  state  courts  for  repay- 
ment of  duties  in  addition  to  the  maxi- 
mum allowance.  (1843)  4  Op.  Atty. 
Gen.  293.  A  district  attorney  is  not 
required  by  law  to  attend  a  state  court, 
and  where  he  is  requested  to  do  so  by 
the  Secretary  of  War,  or  other  head  of 
an  executive  department,  he  is  entitled 
10  be  allowed  a  reasonable  compensa- 
tion for  his  services.  (1846)  4  Op. 
Atty.  Gen.  514. 

District  attorneys  are  entitled  to  fair 
compensation  for  extra  official  services 
performed  at  the  request  of  a  head  of 
a  department  (1852)  5  Op.  Atty. 
Gen.  577.  And  for  such  services  in  the 
pursuit  and  collection  of  public  funds 
embezzled  by  a  deputy  postmaster. 
(1855)  7  Op.  Atty.  Gen.  53. 

Sergeants  of  the  Marine  Corps  acting 
as  clerks  are  entitled  to  extra  pay  for 
the  extra  servise,  allowance  therefor, 
agreeably  to  the  practice  of  the  Navy 
Department  being  impliedly  sanctioned 
by  Congress.  (1844)  4  Op.  Atty.  Gen. 
325. 

A  superintendent  of  work  on  public 
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buildings  iff  entitled,  in  addition  to  his 
fixed  salary  to  the  extra  compensation 
promised  him  for  disbursing  public 
money.  U.  S.  v.-Evans  (1885)  4  Mackey 
(D.  O.)  281. 

See,  also,  the  proviso  to  §  3235, 
post,  and  notes  as  to  extra  compensa- 
tion for  district  attorneys. 

9.  —  Services  outside  of  scope  of 
duty*— Where  pursuant  to  statute  a  col- 
lector of  customs  was  selected  as 
agent  of  the  Treasury  Department 
to  purchase  supplies  for  the  lighthouse 
service  throughout  the  United  States 
and  make  the  disbursements,  it  was 
held  that  this  section  did  not  forbid 
payment  to  him  of  the  commissions 
fixed  by  law  for  such  service,  so  far 
as  it  was  outside  his  district  and  be- 
yond the  limits  to  which  his  duties  as 
an  officer  extended.  Converse  v.  U.  S. 
(1858)  21  How.  463,  16  L.  Ed.  192. 

Where  a  receiver  of  public  moneys 
at  a  government  land .  office  was  ap- 
pointed special  receiver  and  superin- 
tendent to  assist  in  disposing  of  lands 
held  by  the  United  States  in  trust  for 
the  Indians,  the  trust  moneys  paid  for 
the  land  are  not  public  moneys  and  the 
receiver  could  take  in  addition  to  his 
salary  the  compensation  provided  by 
government  for  the  separate  services 
rendered  in  respect  of  the  trust  lands. 
U.  S.  v.  Brindle  (1884)  4  Sup.  Ct  180, 
182,  110  U.  S.  688,  28  L.  Ed.  286. 

This  section  does  not  apply  to  pay- 
ment of  the  official  interpreter  at  an 
Indian  agency  for  services  as  a  day  la- 
borer in  the  government  warehouse  and 
as  a  clerk  in  the  agent's  office,  as  such 
employment  is  not  in  the  line  of  his 
official  duty  and  has  no  connection  with 
it  U.  S.  v.  Stowe  (D.  O.  1884)  19 
Fed.  807. 

Where  a  service  which  cannot  be 
legally  required  of  an  officer  is  ren- 
dered with  the  consent  of  his  superior 
for  another  department  having  no  offi- 
cial control  of  him,  and  is  a  service 
within  the  lawful  discretion  of  the 
department  employing  him,  he  may  re- 
ceive additional  pay  therefor.  Collier 
V.  U.  S.  (1887)  22  Ct.  CL  125;  Meigs 
▼.  U.  S.  (1884)  19  Ct.  CL  497. 

A  retired  army  officer  may  be  em- 
ployed by  the  War  Department  to 
supervise  work,  where  he  could  not 
have  been  assigned  to  that  duty,  not- 
withstanding the  statutes  relating  to 
double  pay.  Yates  v.  U.  S.  (1890)  25 
Ct.  CL  296.  But  a  supervising  archi- 
tect of  the  treasury  cannot  recover 
extra  compensation,  not  expressly  au- 
thorized by  law,  for  professional  serv- 
ices rendered  to  the  government  out- 
side the  scope  of  his  official  duties. 
Mullett  V.  U.  S.  (1893)  14  Sup.  Ct.  190, 
150  U.  S.  566,  37  L.  Ed.  1184.  And  a 
disbursing  derk  in  the  office  of  the 
Secretary  of  the  Treasury,  who  makes 
payments  by  direction  of  the  Secretary 
which  should  be  made  by  a  collector  of 
customs  or  local  disbursing  agents, 
comes  within  the  prohibition  as  to  ex« 


tra    compensation.     Bartiett  y.   U.   S. 
(1890)  25  Ct  a.  389. 

Where  a  postal  clerk  is  lawfully  em- 
ployed in  work  that  is  not  inconsistent 
with  his  general  business  under  his 
general  employment  as  a  postal  clerk, 
he  remains  a  postal  clerk,  and  only  en- 
titied  to  compensation  as  such.  Wells 
▼.  U.  S.  (1913)  49  Ct  CL  48. 

10.  —  Compensation  for  overtime. 
— ^These  sections  do  not  apply  to  extra 
pay  of  a  letter  carrier  for  work  done 
in  excess  of  eight  hours,  whether  such 
excess  is  employed  in  duties  strictly 
pertaining  to  carrying  letters  or  other 
work  in  the  post  office  authorized  by 
regulations  of  the  department  and  re- 
quired by  the  postmaster.  U.  S.  v. 
Post  (1893)  13  Sup.  Ct  567,  569,  148 
U.  S.  124,  37  L.  Ed.  392,  affirming  In 
re  the  Letter  Carriers*  Cases  (1892) 
27  Ct  CI.  244.  But  where  during  the 
period  between  January  1,  1904,  and 
December  6,  1909,  post  office  clerks 
were  assigned  to  the  duties  of  letter 
carriers,  and  letter  carriers  to  the  du- 
ties of  derks,  without  any  formal  trans- 
fer from  one  branch  of  the  service  to 
the  other,  the  clerks  are  not  entitied  to 
recover  additional  compensation  for 
change  of  employment  or  for  overtime 
work.  Wells  v.  U.  S.  (1913)  49  Ct  CL 
48. 

Where  a  government  employ^  renders 
two  distinct,  entire  statutory  days*  serv- 
ices, though  in  one  calendar  day  of  24 
hours,  he  is  as  much  entitled  to  com- 
pensation for  the  one  statutory  day 
as  for  the  other.  Garlinger  v.  U.  S. 
(1895)  30  Ct  CL  473. 

11.  —  Computation  of  overtime 
compensatioUd-^he  computation  of  ex- 
tra time  will  follow  the  general  usage 
of  the  treasury,  and  be  reckoned  by 
taking  a  day  as  the  three  hundred  and 
sixty -fifth  part  of  a  year.  In  re  the 
Letter-Carriers*  Cases  (1892)  27  Ct 
CL  244. 

12.  Holding  separate  office8.^The 
statutes  prohibiting  extra  compensation 
do  not  prevent  a  person  from  holding 
two  distinct  offices,  appointments,  or 
positions,  not  otherwise  forbidden,  and 
not  incompatible  with  each  other,  and 
drawing  the  salary  attached  to  each. 
U.  S.  V.  Saunders  (1887)  7  Sup.  Ct 
467,  120  U.  S.  126,  30  L.  Ed.  594. 

The  purpose  of  this  section  and  the 
two  following  sections,  considered  in 
pari  materia,  was  to  prevent  a  person 
holding  an  office  or  appointment  for 
which  the  law  provides  a  definite  com- 
pensation from  receiving  extra  compen- 
sation for  other  services  which  may  be 
required  of  him  by  act  of  Congress,  or 
by  the  head  of  his  department,  or  in 
any  other  mode;  but  the  sections  have 
no  application  in  the  case  of  two  dis- 
tinct offices  or  employments,  each  of 
which  has  its  own  duties  and  its  own 
compensation,  which  offices  may  be  held 
by  one  person  at  the  same  time. 
Woodwell  T.  U.  S.  (1909)  29  Sup.  Ct 
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576,  679,  214  U.  S.  82,  87,  53  L.  Ed. 
919. 

The  statutes  prohibit  additional  com- 
pensation to  public  officers,  but  do  not 
apply  to  the  salaries  of  two  offices 
properly  held  by  the  same  person.  Col- 
lins V.  U.  S.  (1879)  16  Ct  CL  22. 

A  person  may  hold  two  offices  and 
receive  the  salaries  ol  both;  each  hav- 
ing its  own  duties  and  compensation, 
and  they  not  being  incompatible.  Cros- 
thwaite  v.  U.  S.  (1895)  80  Ct  CI.  300. 

These  provisions  do  not  prohibit  the 
holding  by  the  same  person  of  two  dis- 
tinct offices,  each  with  its  own  com- 
pensation and  duties.  Pack  v.  U.  S. 
(1906)  41  Ct  CL  414. 

See  (1851)  5  Op.  Atty.  Gen.  765; 
(1853)  6  Op.  Atty.  Gen.  80;  (1857)  8 
Op.  Atty.  Gen.  325;  (1860)  9  Op.  Atty. 
Gen.  508;  (1868)  12  Op.  Atty.  Gen. 
459;    (1878)  16  Op.  Atty.  Gen.  7. 

But  this  rule  has  been  changed  as  to 
officers  having  a  salary  of  $2,500  by  f 
3231,  ante.  Pack  v.  U.  S.  (1906)  41 
Ct  a.  414. 

The  secretary  of  the  treasury  cannot 
by  means  of  regulations,  divide  a  day's 
service  into  parts,  and  attach  to  each 
part  the  pay  for  a  full  day's  work. 
U.  S.  V.  GarUnger  (1897)  18  Sup.  Ot 
364,  169  U.  S.  316,  42  L.  Ed.  762. 

A  naval  officer,  acting  as  paymaster, 
is  appointed  to  discharge  the  duties 
of  an  office  which  he  does  not  hold,  and 
is  prohibited  from  receiving  dual  com- 
pensation. Webster  v.  U.  S.  (1892)  28 
Ct.  CI.  25. 

Where  two  incompatible  offices  are 
held  by  the  same  person,  to  which  are 
attached  different  salaries,  he  is  en- 
titled to  the  larger.  Wlnchell  v.  U.  S. 
(1892)  28  Ct  CI.  30. 

A  cadet  engineer  in  the  navy  is  not 
entitled  to  the  salary  of  a  draftsman  in 
the  hydrographic  office  in  addition  to 
his  own,  though  he  hold  both  offices. 
Id. 

A  person  who  holds  both  of  the  of- 
fices of  clerk  of  a  district  court  and 
clerk  of  a  circuit  court  is  entitled  to 
the  maximum  allowance  for  each  of 
them.     (1858)  9  Op.  Atty.  Gen.  250. 

A  member  of  either  house  of  Con- 
gress is  eligible  to  be  appointed  to  any 
other  office  not  forbidden  to  him  by 
law,  the  duties  of  which  are  not  incom- 
patible with  those  of  a  member  of  Con- 
gress.    (1907)  26  Op.  Atty.  Gen.  457. 

13.  — —  Compatible  offices.— The  fol- 
lowing offices  have  been  held  to  be  com- 
patible and  may  be  held  by  the  same 
person:  Clerk  in  the  office  of  the  pres- 
ident and  clerk  of  a  congressional  com- 
mittee. U.  S.  V.  Sauuders  (1886)  7 
Sup.  Ct  467,  120  U.  S.  126,  30  L.  Ed. 
594.  Clerk  and  commissioner  of  a  cir- 
cuit court    U.  S.  V.  McCandless  (1893) 


13  Sup.  Ct  465,  466,  147  U.  S.  692, 
693,  37  L.  Ed.  334.  Crier  and  messen- 
ger of  the  district  and  circuit  courts. 
Preston  v.  U.  S.  (D.  C.  1888)  37  Fed. 
417.  Deputy  collector  of  internal  rev- 
enue and  inspector  of  tobacco  and  ci- 
gars. Hartson  v.  U.  S.  (1886)  21  Ct 
01.  451.  Clerk  to  aid  in  the  supervision 
of  the  coast  surveys,  with  salary  of 
|400  per  anntmi,  and  clerk  in  the  Treas- 
ury Department,  with  a  salary  of  $1,- 
400  per  annum.  (1851)  5  Op.  Atty. 
Gen.  766.  Chief  clerk  of  the  Treasury 
Department  and  Solicitor  of  the  Treas- 
ury and  Fifth  Auditor.  (1861)  10  Op. 
Atty.  Gen.  9.  Register  of  wills  for 
Washington  county,  and  commissioner 
of  police,  or  the  offices  of  member  of 
the  levy  court,  commissioner  of  police, 
and  collector  of  internal  revenue  for 
the  District  of  Columbia.  (1863)  10 
Op.  Atty.  Gen.  446.  A  clerk  in  the  of- 
fice of  the  Auditor  of  the  District  of 
Columbia,  and  a  referee  appointed  by 
the  Court  of  Claims  under  the  provi- 
sions of  the  act  of  June  16,  1880  (21 
Stat  284).  (1885)  18  Op.  Atty.  Gen. 
303.  A  retired  army  major  of  engi- 
neers and  agent  in  charge  of  river  and 
harbor  work  at  Wilmington,  Del. 
(1889)  19  Op.  Atty.  Gen.  283.  Circuit 
judge  and  commissioner  under  the  con- 
vention of  February  8,  1896,  with  Great 
Britain.     (1898)  22  Op.  Atty.  Gen.  184. 

14.  — -  Inoompatlbfe    offices.  — Two 

offices  are  incompatible  when  a  per- 
formance of  the  duties  of  the  one  will 
prevent  or  conflict  with  the  perform- 
ance of  the  duties  of  the  other,  or  when 
the  holding  of  the  two  is  contrary  to 
the  policy  of  the  law.  Crosthwaite  v. 
U.  S.  (1895)  30  Ct  a.  300;  (1898)  22 
Op.  Atty.  Gen.  237. 

The  duties  of  the  following  offices 
have  been  held  to  be  incompatible: 
Chief  of  the  Record  and  Pension  Of- 
fice of  the  War  Department,  with  the 
rank  and  pay  and  allowance  of  a  colo- 
nel, and  a  surgeon  of  the  Army.  (1892) 
20  Op.  Atty.  Gen.  427.  Engineer  and 
paymaster  in  the  navy.  Webster  v.  U. 
S.  (1892)  28  Ct.  CI.  25.  Assistant 
medical  referee  in  the  Pension  Bureau 
and  examining  surgeon.  Graham  v.  U. 
S.  (1894)  29  Ct  CI.  404.  A  retired 
army  officer  and  a  consular  or  diplo- 
matic post  Badeau  v.  U.  S.  (1889) 
9  Sup.  Ct  579,  582,  583,  130  U.  S.  439, 
32  L.  Ed.  997. 

Cited  without  definite  application, 
Evans  v.  U.  S.  (1913)  33  Sup.  Ct  133. 
226  U.  S.  567.  57  L.  Ed.  353;  McBOnis- 
try  V.  U.  S.  (C.  C.  1888)  34  Fed.  211, 
213;  Strong  v.  U.  S.  (D.  C.  1888)  34 
Fed.  17,  18;  Wyman  v.  U.  S.  (1891) 
26  Ct  CI.  103;  Evans  v.  U.  S.  (1909) 
44  Ct  CI.  549. 


§  3234.  (R.  S.  §  1765.)     Extra  allowances. 

No  officer  in  any  branch  of  the  public  service,  or  any  other  per- 
son whose  salary,  pay,  or  emoluments  are  fixed  by  law  or  regula- 
tions, shall  receive  any  additional  pay,  extra  allowance,  or  compen- 
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sation,  in  any  form  whatever,  for  the  disbursement  of  public  money, 
or  for  any  other  service  or  duty  whatever,  unless  the  same  is  au- 
thorized by  law,  and  the  appropriation  therefor  explicitly  states  that 
it  is  for  such  additional  pay,  extra  allowance,  or  compensation. 

Act  March  3,  1839,  c.  82,  §  3,  5  Stat  349.  Act  Aug.  23,  1842,  c  183,  §  2, 
6  Stat.  510. 

A  provision  similar  to  that  of  this  section  was  made  by  Act  June  20,  1874, 
c  328,  §  3,  post,  §  3235. 

Restrictions  on  the  use  of  money,  appropriated  by  any  act,  for  paying  ex- 
penses of  horses  and  carriages  or  drivers  therefor,  for  the  personal  use  of 
officers,  or  for  purchasing,  maintaining,  driving,  or  operating  carriages  or 
vehicles,  for  the  personal  or  official  use  of  any  officer  or  employ^  of  any  of 
the  Executive  Departments  or  other  Government  establishments  at  Washing- 
ton, D.  C,  were  imposed  by  provisions  of  Act  March  18,  1904,  c.  716,  §  3,  and 
Act  Feb.  3,  1905,  c.  297,  §  4,  post,  §§  3237,  3238. 

Reports  for  each  fiscal  year  of  expenses  of  officers  or  employes  of  each 
Executive  Department  or  other  government  establishment  at  Washington 
traveling  on  official  business  to  points  outside  the  District  of  Columbia,  were 
required  by  Act  May  22,  1908,  c.  166,  §  4,  ante,  §  277. 

Notes  of  Deoisionfl 


Decisions  as  to  extra  oompensation  In 
general.— See  notes  to  §  3233,  ante. 

Permanence  of  statute.— This  section 
was  not  repealed  by  the  preceding  sec- 
tion. Stansbury  v.  U.  S.  (1868)  8 
Wall  33,  37,  19  L.  Ed.  315. 

This  act  was  not  repealed  by  the  re- 
peal of  the  proviso  of  Act  March  3, 
1849  (9  Stat.  367),  that  no  part  of  the 
appropriation  for  superintendents'  com- 
missions on  disbursements  should  be 
paid  to  one  who  received  a  salary  as 
customs  officer.  tJ.  S.  v.  Converse  (C. 
C.  1858)  Fed.  Cas.  No.  14,848,  reversed 
on  another  ground  in  Converse  v.  U. 
S.  (1858)  21  How.  463,  16  L.  Ed.  192. 

This  section  is  a  perpetual  law  apply- 
ing to  all  branches  of  the  public  serv- 
ice.    (1842)  4  Op.  Atty.  Gen.  128. 

What  is  "additional  pay."— The  fees 
of  a  district  court  clerk  for  certifying 
copies  of  orders  approving  the  accounts 
of  marshals  and  other  officers  to  be  for- 
warded to  the  department  with  the  ac- 
counts, allowed  him  by  section  1383, 
ante,  as  folio  fees,  are  not  "additional 
pay,"  within  this  section.  U.  S.  v.  Van 
Duzee  (1891)  11  Sup.  Ct  758,  140  U. 
S.  169,  35  L.  Ed.  399  (reversing  judg- 
ment Van  Duzee  v.  U.  S.  [D.  C.  1890] 
41  Fed.  571);  U.  S.  v.  Jones  (1893)  13 
Sup.  Ct.  437,  147  U.  S.  672,  37  L. 
Ed.  325  (reversing  judgment  Jones  v. 
U.  S.  [D.  C.  1889]  39  Fed.  410). 

A  clerk  from  the  office  of  the  Chief 
of  Engineers  designated  to  take  charge 
and  superintend  the  construction  of  a 
public  building  can  be  compensated 
from  the  fund  appropriated  therefor, 
his  salary  and  services  as  clerk  having 
been  suspended  during  the  period,  so 
that  there  is  no  "additional  pay,  extra 
allowance,  or  compensation"  received 
by  said  clerk.  (1882)  17  Op.  Atty.  Gen. 
821. 

Persons  included  within  prohibition.— 
This  section  applies  to  aU  public  offi- 
cers, or  quasi  public  officers,  who  have 
a  fixed  compensation.  Hoyt  v.  U.  S. 
(1850)  10  How.  109,  141,  13  L.  Ed. 
848. 


The  appointments  issued  by  the  Com- 
missioner of  Internal  Revenue  to  dis- 
tillery surveyors,  though  they  practical- 
ly had  the  same  executive  operation  as 
"regulations,"  were  not  regulations,  but 
'^instructions,"  and  consequently  do  not 
bring  the  case  of  a  distillery  surveyor 
within  the  statutory  prohibition.  Land- 
ram  V.  U.  S.  (1880)  16  Ct  CL  74. 

A  ganger's  pay  being  fixed  by  a  gen- 
eral regulation,  his  case  comes  within 
the  prohibition,  and  he  cannot  receive 
pay  for  another  service  rendered  at  the 
same  time.  Hedrick  ▼.  U.  S.  (I860) 
16  Ct  CI.  88. 

The  district  attorney  and  the  assist- 
ant district  attorney  of  the  District  of 
Columbia  are  officers  whose  "salary, 
pay,  or  emoluments  are  fixed  by  law," 
and  they  are  not  entitled  to  additional 
compensation  for  professional  services 
rendered  for  the  park  commissioners. 
Cole  v.  U.  S.  (1893)  28  Ct  CL  601. 

A  deputy  marshal  is  not  an  officer 
"or  any  other  person  whose  salary,  pay, 
or  emoluments  are  fixed  by  law  or  reg- 
ulation," as  provided  in  this  section; 
nor  is  he  a  civil  officer  receiving  "a 
salary  and  compensation  allowed  by 
law,"  as  provided  by  Act  June  20, 1874. 
Matthews  v.  U.  S.  (1897)  32  Ct  CI.  123. 

Right  to  hold  different  offices^— This 
section  does  not  prevent  a  person  from 
holding  two  distinct  offices,  appoint- 
ments, or  positions,  not  otherwise  for- 
bidden, and  not  incompatible  with  each 
other,  and  drawing  the  salary  attached 
to  each.  U.  S.  v.  Saunders  (1887)  7 
S.  Ct  467,  120  U.  S.  126,  30  L.  Ed. 
594. 

But  see  ante,  §  3231,  and  notes. 

Services  for  which  additional  pay  or 
extra   compensation    is   prohibited^— A 

civil  officer,  whose  salary  is  fixed  by 
law,  cannot  hold  another  office  or  re- 
ceive additional  compensation  for  other 
and  distinct  service,  even  though  the 
services  were  valuable,  were  addition- 
al to  the  duties  of  his  office,  and  were 
rendered  upon  the  assurance  of  the 
officers  who  employed  him  that  he  would 
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be  justly  remunerated  for  them.  Wil- 
son V.  U.  S.  (1865)  1  Ct  CL  206; 
Stansbury  v.  U.  S.  (1864)  1  Ct  CI. 
123  (affirmed  Stansbury  v.  U.  S.  [1868] 
8  WalL  33,  37, 19  L.  Ed.  315) ;  Harvey 
V.  U.  S.  (1867)  8  Ct  CL  38. 

Prior  to  Act  June  12,  1858,  providing 
compensation  for  collectors  of  cus- 
toms acting  as  disbursing  agents  in 
certam  cases,  a  collector  receiving  a 
general  maximum  compensation  under 
Act  March  2,  1831,  §  4,  and  also  his 
special  maximum  of  $400  under  Act 
May  7,  1822,  §  18,  could  not  recover 
on  a  quantum  meruit  or  otherwise  for 
disbursements  made  for  building  a  cus- 
tom house  and  marine  hospital  at  the 
port  where  he  was  collector.  U.  S.  v. 
Shoemaker  (1868)  7  WalL  338,  340, 
19  L.  Ed.  80. 

An  agreement  by  the  Secretary  of 
the  Interior  to  pay  a  clerk  for  services 
rendered  abroad,  the  clerk  still  draw- 
ing his  pay  as  clerk  in  the  department, 
was  void.  Stansbury  v.  U.  S.  (1868)  8 
Wall.  33,  87,  19  L.  Ed.  315. 

The  clerk  of  the  district  court  is  en- 
titled to  fees  for  entering  orders  ap- 
proving marshals'  accounts,  and  such 
fees  are  not  "addition  pay,"  within  this 
section,  but  are  distinctly  allowed  by 
section  1383,  ante,  as  folio  fees.  U.  S. 
V.  Jones  (1893)  13  Sup.  Ct  437,  438, 
147  U.  S.  672.  37  L.  Ed.  326,  revers- 
ing (D.  C.  1889)  39  Fed.  410. 

This  section  precludes  a  clerk  of  the 
United  States  court  from  claiming  any 
compensation  for  extra  work  germane 
to  his  office  imposed  on  him  by  law,  and 
he  is  not  entitled  to  any  fee  or  com« 
pensation  for  services  as  clerk  in  se- 
lecting juries  in  connection  with  the 
jury  commissioners.  U.  S.  v.  King 
(1893)  13  Sup.  Ct  439.  440,  147  U.  S. 
676.  37  L.  Ed.  328;  Same  v.  Payne 
(1893)  13  Sup.  Ct.  442.  147  U.  S.  687, 
37  L.  Ed.  332. 

Compensation  of  an  inspector  of  elec- 
tric light  plants  in  the  Treasury  De- 
partment, for  services  in  installing  an 
electric  light  plant  for  the  buildings  of 
the  Interior  Depactment,  at  the  request 
of  the  Secretary  of  the  Interior,  and  by 
the  direction  of  the  Secretary  of  the 
Treasury,  is  forbidden  by  this  section, 
though  valuable,  and  performed  after 
hours,  and  in  addition  to  regular  du- 
ties. Woodwell  V.  U.  S.  (1909)  29  Sup. 
Ct  576,  580,  214  U.  S.  82.  53  L.  Ed. 
919,  affirming  judgment  (1906)  41  Ct 
CL  357. 

Compensation  for  special  services  of 
disbursing  clerk  of  Interior  Department 
under  appointment  of  Secretary  of  In- 
terior as  special  disbursing  agent  of 
appropriations  for  the  Government 
Hospital,  is  prohibited  by  this  section, 
where  appropriation  acts  did  not  pro- 


vide for  such  compensation.  Evans  y. 
U.  a  (1913)  33  Sup.  Ct  133,  226  U. 
S.  567,  5^7  li.  Ed.  353,  affirming  judg- 
ments (1909)  44  Ct  CL  549,  and  (1910) 
45  Ct  CL  169. 

A  navy  agent,  whose  salary  is  fixed 
by  law,  is  not  entitled  to  extra  compen- 
sation for  disbursements  or  other 
services,  though  outside  the  scope  of 
his  duties,  or  performed  outside  the 
district  for  which  he  was  appointed. 
U.  S.  V.  White  (C.  C.  1851)  Fed.  Cas. 
No.  16,684;  Same  v.  Jarvis  (D.  C. 
1846)  Fed.  Cas.  No.  15,468. 

Bailiffs  are  not  entitled  to  pay  for 
attendance  on  the  court  for  the  same 
days  on  which  they  also  attended  court 
as  deputy  marshals,  and  thereby  earn- 
ed a  fee  of  $5  each  for  the  marshal; 
the  main  duties  of  bailiffs  and  deputy 
marshals  being  the  same.  Swift  y. 
U.  S.  (C.  C.  1904)  128  Fed.  763,  judg- 
ment affirmed  U.  S.  v.  Swift  (1905) 
139  Fed.  225,  71  C.  C.  A.  351. 

Where  a  law  creating  a  commiBsion 
to  condemn  property  fixes  their  com- 
pensation, a  commissioner  who  renders 
legal  service  in  procuring,  the  condem- 
nation is  inhibited  from  receiving  com- 
pensation therefor  by  this  section. 
Perry  v.  U.  S.  (1893)  28  Ct  CL  483. 

A  special  agent  of  the  Post  Office 
Department,  in  receipt  of  a  fixed  com- 
pensation, who  performed  services  as 
a  deputy  marshal,  cannot  be  allowed, 
for  such  services,  anything  beyond  ac- 
tual expenses  incurred.  (1876)  15  Op. 
Atty.  Gen.  71. 

This  section  does  not  prohibit  the 
minister  resident  at  the  Hawaiian  Is- 
lands, who  is  allowed  an  annual  salary, 
from  receiving  in  addition  thereto  ex- 
tra compensation  for  his  services  in 
supervising  and  taking  testimony  to  be 
used  in  the  Court  of  Commissioners  of 
Alabama  Claims,  under  the  provisions 
of  sections  4  and  11  of  the  act  estab- 
lishing that  court  (1877)  16  Op.  Atty. 
Gen.  608. 

This  section  only  prohibits  extra  com- 
pensation for  service  incompatible  with 
that  for  which  the  compensation  is  fix- 
ed. U.  S.  V.  Evans  (1885)  4  Mackey 
(D.  C.)  281. 

Cited    without    definite    applioation, 

Minis  V.  U.  S.  (1841)  16  Pet  423,  447, 
10  L.  Ed.  791;  HaU  v.  U.  S.  (1876) 
91  U.  S.  559,  664,  23  L.  Ed.  446;  Bart- 
lett  V.  U.  S.  (1905)  25  Sup.  Ct  433, 
435,  197  U.  S.  230,  49  L.  Ed.  736; 
McDonald  v.  U.  S.  (C.  C.  1894)  68  Fed. 
255,  259  (reversed  [1896]  72  Fed.  898, 
21  C.  C.  A.  347);  Wyman  v.  U.  8, 
(1891)  26  Ct  CL  103;  Smith  v.  U.  S. 
(1891)  26  Ct  CL  568;  MUchrist  v.  U. 
S.  (1896)  81  Ct  GL  408;  (1849)  5  Op. 
Atty.  Gen.  74. 


§  3235.  (Act  June  20,  1874,  c.  328,  §  3.)     Extra  compensation  or 
perquisites. 

No  civil  officer  of  the  CJovemment  shall  hereafter  receive  any 
compensation  or  perquisites,  directly  or  indirectly,  from  the  treas- 
(4442)  . 
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ury  or  property  of  the  United  States  beyond  his  salary  or  compen- 
sation allowed  by  law:  ProVided,  That  this  shall  not  be  construed 
to  prevent  the  employment  and  payment  by  the  Department  of  Jus- 
tice of  district  attorneys  as  now  allowed  by  law  for  the  perform- 
ance of  services  not  covered  by  their  salaries  or  fees.  (18  Stat.  109.) 
This  section  was  part  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1875,  cited  above. 

Salaries,  fees,  etc.,  and  compensation  for  extra  services  of  district  attorneys, 
mentioned  in  the  proviso  to  this  section,  were  provided  for  by  R.  S.  §§  824- 
827,  ante,  §§  137&-1381.  But  district  attorneys  were  to  be  paid,  for  their 
official  services,  salaries  and  compensation  otherwise  provided,  by  Act  May 
28,  1896,  c.  252,  §§  6,  7,  lS-15,  ante,  §S  1418,  1419,  1425-1427.  And  in  no 
case  except  in  the  District  of  Columbia  were  they  to  receive  fees  of  office  in 
addition  to  the  salary  allowed  by  law,  by  a  provision  of  Act  March  3,  1905, 
c  1483,  i  1,  ante,  {  1435. 

Notes  of  Deoisiona 


Civil  officers.— Act  June  20,  1874,  c 
328, 'IS  Stat  109,  relates  only  to  "civil 
officers."  It  does  not  extend  to  the 
derk  of  a  supervisor  of  internal  reve- 
nue; it  does  not  extend  to  the  compen- 
sation of  a  ganger.  Hedrick  v.  U.  S. 
(1880)  16  Ct  OL  88. 

Extra  compensation  prohibited.— An 
inspector  of  customs,  who  rendered 
service  as  a  special  deputy  marshal, 
is  prohibited  by  this  section  from  re- 
ceiving any  compensation  for  such  serv- 
ice beyond  his  salary  as  inspector  of 
customs.    (1884)  17  Op.  Atty.  Gen.  684. 

See,  also,  ante,  §  3233,  and  notes. 

Proviso  as  to  district  attorneys— De- 
cisions prior  to  statutCd— See  ante,  | 
3233,  and  notes. 

—  Effect  of  proviso.— This  section 
gives  to  a  district  attorney  no  new 
rights  to  extra  compensation.  Ruhm 
V.  U.  S.  (C.  C.  1895)  66  Fed.  531. 

The  authority  of  the  Attorney  (gener- 
al or  Department  of  Justice  to  employ 
and  pay  United  States  attorneys  for 
services  not  covered  by  their  salaries 
and  fees  is  expressly  recognized  by 
Congress  in  this  section  and  section 
1382,  ante,  and  in  the  annual  appro- 
priations made  by  Congress  for  that 
purpose.     (1891)  20  Op.  Atty.  Gen.  49. 

"Payment"    defined.— The    word 

"payment,"  as  used  in  the  proviso  to 
this  section,  signifies  to  fix  or  deter- 
mine the  compensation  for  the  serv- 
ices referred  to;  and  the  proviso  is  a 
virtual  recognition  of  the  practical  con- 
struction given  to  section  271,  ante. 
(1887)  19  Op.  Atty.  Gen.  65. 

Determination   and    payment   of 

extra  compensation.— The  extra  com- 
pensation of  district  attorneys  for  ex- 
amining titles  to  lands  purchased  by 
the  United  States  should  be  fixed  by 
the  Attorney  General,  where  the  per- 
formance of  such  services  by  them  is 
called  for,  and  are  ordinarily  to  be 
paid  out  of  the  appropriation  made  for 
the  purchase.  (1887)  19  Op.  Atty. 
Gen.  63. 

The  fees  for  extra  services  allowed 
by  this  section  must  be  fixed  by  the 
Attorney  General  and  paid  out  of  the 
appropriation  for  the  payment  of  Unit- 


ed States  attorneys  for  special  serv- 
ices not  covered  by  salary  or  fees. 
(1891)  20  Op.  Atty.  Gen.  49. 

A  district  attorney  cannot  recover, 
on  the  basis  of  a  quantum  meruit,  a 
sum  in  excess  of  the  amount  allowed 
by  the  attorney  general,  for  services 
rendered,  for  which  no  fixed  rate  of 
compensation  or  fees  is  provided  by 
law.  Winston  v.  U.  S.  (C.  0.  1894) 
63  Fed.  690. 

Fees  claimed  by  a  United  States  at- 
torney and  allowed  by  the  court  for 
special  services  in  defending  the  Secre- 
tary of  the  Treasury  and  the  Post- 
master General  are  "compensation  al- 
lowed by  law"  within  the  meaning  of 
this  section,  and  therefore  not  pre- 
cluded by  that  section  from  being  paid. 
(1885)  18  Op.  Atty.  Gen.  121. 

— -  Services  for  which  extra  com- 
pensation is  payable^— A  district  attor- 
ney is  not  entitled  to  extra  compensa- 
tion for  services  rendered  by  direction 
of  the  attorney  general  in  examining 
the  title  to  sites  for  public  buildings, 
in  taking  depositions  in  his  district  in 
an  action  pending  in  another  district, 
in  defending  officers  of  the  army  in 
suits  against  them  for  acts  done  in 
the  line  of  their  duty,  or  in  pjreparing 
briefs  in  or  arguing  cases  in  which  the 
United  States  is  a  party.  U.  S.  v. 
Ady  (1896)  76  Fed.  359,  361,  362,  22 
C.  C.  A.  223.  But  see  Weed  v.  U.  S. 
(D.  C.  1897)  82  Fed.  414,  holding  that 
a  district  attorney  employed  by  the  at- 
torney general  to  investigate  the  title 
to  land  to  be  purchased  by  the  United 
States,  and  make  an  abstract  thereof, 
is  entitled,  under  R.  S.  §§  189,  355, 
ante,  §  271,  and  post,  {  6902,  to  a  rea- 
sonable compensation  for  his  services 
and  expenses  over  and  above  his  regu- 
lar salary.  And  see  (1887)  19  Op. 
Atty.  Gen.  63. 

A  district  attorney,  prosecuting  a 
suit  in  a  federal  court  of  his  district 
to  condemn  lands  for  the  site  of  a  for- 
tification, is  acting  in  the  line  of  his 
duty,  appears  in  court  "on  the  busi- 
ness of  the  United  States,"  in  the 
meaning  of  section  1378,  ante,  prescrib- 
ing his  per  diem  compensation.  For 
such  services,  therefore,  he  is  entitled 
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to  DO   extra  compensatioD.     U.   S.   y.  special  compensation  for  services  ren- 

Johnson  (1899)  19   Sup.  Gt.  427,  431,  dered  by  direction  of  the  attorney  gen- 

173  U.  S.  363,  43  L.  Ed.  731.  eral  in  an  appellate  court  outside  of 

A  district  attorney,  who,  by  special  his  district.     U.  S.  v.  Flemipg  (1897) 
direction  of  the  department  of  justice,  80  Fed.  372,  26  G.  G.  A.  498. 
rendered  services  in  proceedings  against  A  district  attorney  is  not  entitled  to 
the  United  States  under  Act  March  3,  fees  in  prize  cases  as  for  extra  serv- 
1875,    to   recover   damages   caused    to  ices.     Such  fees  belong  to  the  govem- 
lands  by  the  improvement  of  the  Fox  ment     The  Anna   (D.   G.  1863)   Fed. 
and  Wisconsin  rivers,  is  precluded  from  Gas.  No.  402. 
recovering   extra   compensation   there- 
for.    Golman  v.  U.  S.   (1895)  66  Fed.  Cited    without    definite    application, 
695,  14  C.  0.  A.  65,  foUowing  Gibson  U.  S.  v.  Winston  (1896)  73  Fed.  149, 
v.  Peters  (1893)  14  Sup.  Gt  134,  150  164,  19  G.  G.  A.  419,  affirmed  (1898) 
U.  S.  342,  37  L.  Ed.  1104.  18  Sup.  Gt,  701,  170  U.  S.  522,  42  L. 

A  district  attorney  is  not  entitled  to  Ed.  1130. 

§  3235a.  (Act  Aug.  1,  1914,  c.  223,  §  12.)  Additional  compensa- 
tion to  persons  employed  under  general  or  lump  siun  appro- 
priation. 

It  shall  not  be  lawful  hereafter  to  pay  to  any  person,  employed 
in  the  service  of  the  United  States  under  any  general  or  lump  sum 
appropriation,  any  sum  additional  to  the  regular  compensation  re- 
ceived for  or  attached  to  any  employment  held  prior  to  an  appoint- 
ment or  designation  as  acting  for  or  instead  of  an  occupant  of 
any  other  oflfice  or  employment.  This  provision  shall  not  be  con- 
strued as  prohibiting  regular  and  permanent  appointments  by  pro- 
motion from  lower  to  higher  grades  of  employments.  (38  Stat.  6B0.) 
This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1915,  cited  above. 

§  3236.  (Act  March  3, 1875,  c.  133,  §  1.)  Actual  traveling  expenses 
only  to  be  allowed. 

Hereafter  only  actual  travelling  expenses  shall  be  allowed  to  any 
person  holding  employment  or  appointment  under  the  United 
States,  except  marshals,  district  attorneys,  and  clerks  of  the  courts 
of  the  United  States  and  their  deputies ;  and  all  allowances  for  mile- 
ages and  transportation  in  excess  of  the  amount  actually  paid,  ex- 
cept as  above  excepted,  are  hereby  declared  illegal;  and  no  credit 
shall  be  allowed  to  any  of  the  disbursing-officers  of  the  United 
States  for  payment  or  allowances  in  violation  of  this  provision. 
(18  Stat.  452.) 

This  was  a  proviso  annexed  to  an  appropriation  for  pay  of  the  Army  in  the 
Army  appropriation  act  for  the  fiscal  year  1876,  cited  above. 

This  proviso  superseded  a  like  provision,  vnthout  the  word  "hereafter"  and 
the  exception,  of  Act  June  16,  1874,  c  285,  S  1,  18  Stat  72.  A  subsequent 
provision  that  this  proviso  shall  not  be  construed  to  apply  or  to  have  applied 
to  attorneys,  marshals,  or  clerks  of  courts  of  the  United  States,  their  assistants 
or  deputies,  was  made  by  Act  Feb.  22,  1875,  c.  85,  $  7,  ante,  $  1390. 

Officers  of  the  Navy  were  excepted  from  the  provisions  of  this  paragraph 
by  a  provision  of  Act  June  30,  1876,  c.  159,  S  1,  19  Stat.  65;  but  officers  of 
the  Navy  traveling  abroad  were  to  receive  only  their  actual  and  reasonable 
expenses  by  provisions  of  'Act  Aug.  5,  1882,  c.  391,  g  1,  and  Act  March  3, 
1901,  c.  831,  ante,  §§  2844,  2845. 

Provisions  relating  to  allowance  of  mileage,  etc.,  to  officers  of  the  Army, 
were  made  by  Act  July  24,  1876,  c.  226,  $  2,  Act  March  3,  1883,  c  93,  {  1, 
and  Act  Sept.  19,  1890,  c.  907,  f  15,  ante,  {$  2128-2130. 

Provisions  relating  to  allowance  of  mileage,  etc.,  to  the  Board  of  Visitors  to 
the  Military  and  Naval  Academies,  were  made  by  Act  May  28,  1908,  c  214, 
as  amended  by  Act  Aug.  9,  1912,  c  275,  ante,  {  2252,  and  Act  March  4,  1913, 
c.  148,  ante,  f  2756. 

Notes  of  Deeisioaui 

Special  Indian  agent.— Under  R.  S.  |  agent  may  be  allowed  his  traveling  ex- 

2077,  post,  I  4023,  allowing  the  actual  penses,  including  board  while  actually 

expenses  of  persons  who  are  required,  in  transit,  but  not  for  board  while  en- 

under  the  title  relating  to  Indians,  to  gaged  in  inspecting  a  station.    U.  S.  Y« 

travel  from  one  place  to  another,  and  Smith  (0.  0.  1888)  85  Fed.  490. 
Act  March  3,  1875,  a  special  Indian 
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§  3236a.  (Act  April  6,  1914,  c.  52,  §  1.)     Expenses  for  subsistence 

while  traveling  on  duty. 
On  and  after  July  first,  nineteen  hundred  and  fourteen,  unless 
otherwise  expressly  provided  by  law,  no  officer  or  employee  of  the 
United  States  shall  be  allowed  or  paid  any  sum  in  excess  of  ex- 
penses actually  incurred  for  subsistence  while  traveling  on  duty 
outside  of  the  District  of  Columbia  and  away  from  his  designated 
post  of  duty,  nor  any  sum  for  such  expenses  actually  incurred  in 
excess  of  $5  per  day;  nor  shall  any  allowance  or  reimbursement 
for  subsistence  be  paid  to  any  officer  or  employee  in  any  branch 
of  the  public  service  of  the  United  States  in  the  District  of  Colum- 
bia unless  absent  from  his  designated  post  of  duty  outside  of  the 
District  of  Columbia,  and  then  only  for  the  period  of  time  actually  * 
engaged  in  the  discharge  of  official  duties.    (38  Stat.  318.) 

This  was  a  provision  of  the  deficiency  appropriation  act  for  ihe  fiscal  year 

1914,  cited  above. 

§  3236b.  (Act  Aug.  1,  1914,  c.  223,  §  13.)     Expenses  for  subsist- 
ence while  engaged  in  Reld  work  or  traveling  on  official  busi- 
ness;   per  diem  allowances;    estimates  of  appropriations  to 
state  rates. 
The  heads  of  executive  departments  and  other  Government  es- 
tablishments are  authorized  to  prescribe  per  diem  rates  of  allow- 
ance not  exceeding  $4  in  lieu  of  subsistence  to  persons  engaged  in 
field  work  or  traveling  on  official  business  outside  of  the  District 
of  Columbia  and  away  from  their  designated  posts  of  duty  when 
not  otherwise  fixed  by  law.    For  the  fiscal  year  nineteen  hundred 
and  sixteen  and  annually  thereafter  estimates  of  appropriations 
from  which  per  diem  allowances  are  to  be  paid  shall  specifically 
state  the  rates  of  such  allowances.    (38  Stat.  680.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 

1915,  cited  above. 

This  section  is  referred  to  in  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1917,  Act  May  10,  1916,  c.  209,  §  1,  39  Stat. 

This  section  superseded  Act  April  17,  1900,  c.  192,  {  1,  post,  §  5S60,  in  so 
far  as  that  act  applied  to  the  same  subject-matter. 

Act  May  10,  1916,  c.  117,  §  1,  post,  §  5861a,  made  a  special  provision  for  the 
employes  of  the  internal  revenue  service,  and,  to  the  extent  of  its  provisions, 
superseded  this  section. 

§  3237.  (Act  March  18,  1904,  c.  716,  §  3.)     Restrictions  on  pay- 
ment of  expenses  of  horses,  carriages,  etc.,  for  personal  use 
of  officers. 
No  part  of  any  money  appropriated  by  this  or  any  other  Act  shall 
be  available  for  paying  expenses  of  horses  and  carriages  or  drivers 
therefor  for  the  personal  use  of  any  officer  provided  for  by  this  or  any 
other  Act  other  than  the  President  of  the  United  States,  the  heads  of 
Executive  Departments,  and  the  Secretary  to  the  President:     Pro- 
vided, That  this  provision  shall  not  apply  to  officials  outside  of  the 
District  of  Columbia  in  the  performance  of  their  public  duties.    This 
paragraph  shall  not  take  eflfect  until  July  first,  nineteen  hundred  and 
four.     (33  Stat.  142.) 

This  was  the  concluding  portion  of  section  3  of  the  legislative,  executive,  and 
judicial  appropriation  act  for  the  fiscal  year  1905,  cited  above. 

A  further  similar  provision,  applicable  only  to  officers  or  employes  of  the 
Executive  Departments  or  other  Government  establishments  at  Washington,    - 
D.  C.,  was  made  by  the  similar  act  for  the  fiscal  year  next  following,  Act 
Feb.  3,  1906,  c.  297,  §  4,  post,  {  323S. 

Nothing  in  this  act  was  to  be  construed  so  as  to  deprive  officers  of  the  Army 
of  forage,  bedding,  shoeing,  or  shelter  for  their  authorized  number  of  horses, 
or  of  any  means  of  transportatipn  or  maintenance  therefor  for  which  pro- 
vision is  made  by  the  Army  appropriaton  act  for  the  same  fiscal  year,  Act 
AprU  23,  1904,  c.  1485,  33  Stat.  268,  by  a  provision  of  that  act,  repeated 
in  subsequent  Army  appropriation  acts.  The  provision  for  the  fiscal  year 
1910,  by  Act  March  8,  1909,  c  252,  is  set  forth  ante,  |  2124. 
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§  3238.  (Act  Feb.  3,  1905,  c.  297,  §  4.)     Restrictions  on  payment  of 
expenses  of  carriages  or  vehicles  for  personal  or  official  use; 
carriages  and  vehicles  for  official  purposes  to  have  thereon 
name  of  Department,  etc. 
No  part  of  any  money  appropriated  by  this  or  any  other  Act  shall 
be  used  for  purchasing,  maintaining,  driving,  or  operating  any  car- 
riage or  vehicle  (other  than  those  for  the  use  of  the  President  of  the 
United  States,  the  heads  of  the  Executive  Departments,  and  the  Sec- 
retary to  the  President,  and  other  than  those  used  for  transportation 
of  property  belonging  to  or  in  the  custody  of  the  United  States),  for 
the  personal  or  official  use  of  any  officer  or  employee  of  any  of  the 
Executive  Departments  or  other  Government  establishments  at  Wash- 
ington, District  of  Columbia,  unless  the  same  shall  be  specifically  au- 
thorized by  law  or  provided  for  in  terms  by  appropriation  of  money, 
and  all  such  carriages  and  vehicles  so  procured  and  used  for  official 
purposes  shall  have  conspicuously  painted  thereon  at  all  times  the  full 
name  of  the  Executive  Department  or  other  branch  of  the  public 
service  to  which  the  same  belong  and  in  the  service  of  which  the  same 
are  used.    (33  Stat.  687.) 

This  section  was  part  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1906,  cited  above. 

A  previous  similar  provision  of  the  similar  act  for  the  preceding  year,  Act 
March  18,  1904,  c  716,  S  3»  is  set  forth  ante,  §  3237. 

Other  provisions  placing  restrictions  on  payments  for  purchase,  etc.,  or  oper- 
ation of  motor-propelled,  etc.,  vehicles  are  contained  in  Act  July  16,  1914,  c 
141,  S  5,  and  Act  March  4,  1915,  c.  142,  {  10,  post,  U  3288a,  3238b. 

Nothing  in  this  act  or  any  other  act  was  to  be  construed  so  as  to  deprive 
officers  of  the  Army  of  forage,  bedding,  shoeing,  or  shelter  for  their  authorized 
number  of  horses,  or  of  any  means  of  transportation  or  maintenance  therefor 
for  which  provision  is  made  by  the  Army  appropriation  act  for  the  same 
fiscal  year,  Act  Mar^h  2,  1905,  c.  1307,  33  Stat.  834,  by  a  provision  of  that 
act,  repeated  in  subs<M]uent  Army  appropriation  acts.  The  provision  for  the 
fiscal  year  ending  June  30,  1910,  by  Act  March  3,  1909,  c  252,  is  set  forth 
ante,  S  2124. 

§  3238a.  (Act  July  16,  1914,  c.  141,  §  5.)  Restrictions  on  pay- 
ments for  purchase,  etc.,  or  operation  of  motor-propelled  or 
horse-drawn  passenger-carrying  vehicles;  requirements  as  to 
estimates  of  appropriations  therefor. 

No  appropriation  made  in  this  or  any  other  Act  shall  be  avail- 
able for  the  purchase  of  any  motor-propelled  or  horse-drawn  pas- 
senger-carrying vehicle  for  the  service  of  any  of  the  executive  de- 
partments or  other  Government  establishments,  or  any  branch  of 
the  Government  service,  unless  specific  authority  is  given  therefor, 
and  after  the  close  of  the  fiscal  year  nineteen  hundred  and  fifteen 
there  shall  not  be  expended  out  of  any  appropriation  made  by 
Congress  any  sum  for  purchase,  maintenance,  repair,  or  operation 
of  motor-propelled  or  horse-drawn  passenger-carrying  vehicles  for 
any  branch  of  the  public  service  of  the  United  States  unless  the 
same  is  specifically  authorized  by  law,  and  in  the  estimates  for  the 
fiscal  year  nineteen  hundred  and  sixteen  and  subsequent  fiscal 
years  there  shall  be  submitted  in  detail  estimates  for  such  neces- 
sary appropriations  as  are  intended  to  be  used  for  purchase,  mainte- 
nance, repair,  or  operation  of  all  motor-proi>elled  or  horse-drawn 
passenger-carrying  vehicles,  specifying  the  sums  required,  the  public 
purposes  for  which  said  vehicles  are  intended,  and  the  officials  or 
employees  by  whom  the  same  are  to  be  used.     (38  Stat.  508.) 

This  section  was  part  of  the  legislative,  executive,  and  judicial  appropriatioa 
act  for  the  fiscal  year  1915,  cited  above. 

This  section  is  not  to  be  construed  to  apply  to  the  hire  of  motor-propelled 
and  horse-drawn  passenger^arrying  vehicles  and  motorboats  necessary  in  the 
conduct  of  the  field  work  of  the  Department  of  Agriculture,  or  to  the  main- 
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tenance,  repair,  or  operation  of  vehicles  so  hired,  by  a  provision  in  Act  Aug.  11, 
1916,  c.  313,  ante,  S  814b.  Nor  is  it  to  be  construed  as  applicable  to  river  and 
harbor  projects,  in  view  of  Act  March  4, 1915,  c.  142,  {  10,  post,  §  3238b. 

§  3238b.  (Act  March  4,  1915,  c.  142,  §  10.)     Restrictions  on  pay- 
ments for  passenger-carrying  vehicles  not  to  apply  to  motor 
boats,  trucks,  etc.,  for  river  and  harbor  improvements. 
The  provisions  of  section  five  of  the  legislative,  executive,  and 
judicial  appropriation  Act  approved  July  sixteenth,  nineteen  hun- 
dred and  fourteen,  shall  not  be  construed  as  applying  to  the  pur- 
chase, maintenance,  and  repair  of  motor  boats,  trucks,  and  other 
vehicles  needed  in  carrying  out  the  various  projects  adopted  by 
Congress  for  the  improvement,  preservation,   and  protection   of 
rivers  and  harbors.    (38  Stat.  1054.) 

This  section  was  a  provision  of  the  rivers  and  harbors  appropriation  act, 
cited  above. 

"Section  five,"  referred  to  in  this  provision,  is  Act  July  16,  1914,  c.  141,  | 
6,  ante,  §  3238a. 

§  3239.  (R.  S.  §  1766.)     Officers  in  arrears. 

No  money  shall  be  paid  to  any  person  for  his  compensation  who 
.is  in  arrears  to  the  United  States,  until  he  has  accounted  for  and 
paid  into  the  Treasury  all  sums  for  which  he  may  be  liable.  In  all 
cases  where  the  pay  or  salary  of  any  person  is  withheld  in  pursuance 
of  this  section,  the  accounting  officers  of  the  Treasury,  if  required  to 
do  so  by  the  party,  his  agent  or  attorney,  shall  report  forthwith  to 
the  Solicitor  of  the  Treasury  the  balance  due;  and  the  Solicitor 
shall,  within  sixty  days  thereafter,  order  suit  to  be  commenced 
against  such  delinquent  and  his  sureties. 

Act  Jan.  25,  1828,  c.  2,  4  Stat.  246.    Act  May  20,  1836,  c.  77,  6  Stat  31. 
The  pay  of  officers' of  the  Army  may  be  withheld  under  this  section  on  ac- 
count of  an  indebtedness  admitted  or  shown  by   the  judgment  of  a  court, 
but  not  otherwise,  unless  upon  a  special  urder  of  the  Secretary  of  War,  by  a 
provision  of  Act  July  16,  1892,  c.  195,  post,  §  3240. 

Suits  against  officers  are  not  abated  by  death,  expiration  of  term,  etc.,  by 
Act  Feb.  8,  1899,  c.  121,  ante,  $  1694. 

Judgments  against  delinquents  for  public  money  may  be  taken  at  the  return 
term,  by  R.  S.  S  957,  ante,  |  1595. 

Notea  of  Deoisioiui 

Arrearages    for    which    pay   can    be  the    acting    collector's    compensation. 

wKhheld^The  section  appUes  only  to  HUand  v.  U.  S.  (1885)  20  Ot.  CL  410. 

cases  where  the  party  is  liable  to  the         person      indebted      to      United 

United  States,  and  cannot  be  extended  gtates^Sureties  of  a  delinquent  or  de- 

to  a  case  of  payment  m  good  faith  for  faulting  principal  obUgor  in  a  custom 

a  senfice  rendered  made  m  mistake  of  ^^^^^  ^^^^  ^re  not  liable  to  detention 

^w.    Hedrick  v.  U.  S.  (1880)  16  Ct  CL  ^^  ^^^^^^  ^^^  ^^^.  ^^  ^^^^^^  u^^^ 

°°'  .  ^  ^  ^  .  xu  ^  1^*  "1  arrears  to  the  United  States," 
Thw  section  does  not  require  that,  contained  in  this  section,  applying  only 
before  payment  hi  withheld,  the  officer  ^^  p^^^^g  ^y^  ^^^  previous  trans- 
shall  be  adjudged  in  arrears  in  a  suit  ^^^^^^^  ^^  ^  pecuniary  nature  with  the 
brought  agakist  him.  (1881)  17  Op.  government,  are  found  upon  the  settle- 
™*  *^*  .,  ^  ^  .  ^  ment  of  those  transactions  to  be  in  ar- 
Where  money  was  paid  by  a  United  y^ars.  (1836)  3  Op.  Atty.  Gen.  52. 
States  marshal,  under  a  mistake  of  xhis  section  does  not  apply  to  a  clerk 
fact,  to  a  person  who  subsequently  be-  ^  ^^  government  service  who  is  a 
came  an  officer  in  the  postal  service,  judgment  debtor  of  the  United  States, 
the  latter  is  m  arrears  to  the  United  but  only  to  one  who  has  received  gov- 
States  for  the  amount  so  paid,  and  it  ernment  moneys  to  be  disbursed  or 
may  be  set  off  against  his  compensa-  covered  into  the  treasury.  (1906)  26 
tion  as  such  officer.  (1884)  17  Op.  Qp,  ^tty.  Gen.  77. 
Atty.  Gen.  677.  ^          '     ,,'       . ,  .           .        ,^^.    , . 

Compensation  which  can  be  withheld. 

—  Discharge  of  liability «— The  lia-  —A  balance  due  to  a  deceased  military 
bility'  of  an  acting  collector  of  internal  officer  upon  his  pay  account  becomes 
revenue  for  money  taken  and  appro-  on  his  death  part  of  his  personal  es- 
priated  by  him  is  not  discharged  by  the  tate  and  may  be  set  off  by  the  account- 
Treasury  Department  charging  the  loss  ing  officers  upon  an  indebtedness  due 
to  the  former  collector;  but  the  amount  from  him  to  the  government;  but  mon- 
Bo  appropriated  may  be  set  off  against  ey  granted   to   his   widow   by   statute 
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cannot  be.  Mamford  y.  U.  8.  (189^ 
31  Ct  CI.  210. 

Public  debtors  in  the  naval  service  of 
the  United  States  are  entitled  to  re- 
ceive the  rations  allowed  them  by  law, 
or  the  amount  in  money  for  which  they 
may  be  commuted,  notwithstanding  this 
section.     (1831)  2  Op.  Atty.  Gen.  420. 

Where  an  army  officer  assigned  his 
pay  accounts  in  payment  of  certain  in- 
debtedness, the  paymaster  general 
could  decline  to  pay  the  accounts,  for 
the  reason  that  on  the  maturity  there- 
of the  officer  was  in  arrears  to  the 
United  States.  (1881)  17  Op.  Atty. 
Oen.  30. 

Discharge  of  suretias.— This  section 
forms  no  part  of  the  contract  with  the 
officer*s  sureties,  so  as  to  discharge 
their  liability  when  payments  are  made 
to  an  officer  in  arrears.  U.  S.  v.  Pot- 
ter (C.  C.  1879)  Fed.  Cas.  No.  16,076. 

Where  an  officer  receiving  a  salary 
from  the  United  States  is  surety  for  a 
defaulter,  the  continuance  of  the  pay- 
ment of  his  salary  is  no  relinquish- 
ment of  the  claim  against  him  as  sure- 
ty. U.  a  V.  Beattie  (D.  C.  1829)  Fed. 
Cas.  No.  14,554. 

Liability  for  failure  to  withhold  pay. 
—An  army  pa3rmaster,  who  paid  the 
assignee  of  an  officer  who  he  knew 
was  in  arrears  to  the  government,  is 
liable  for  the  amount  of  such  payment. 
(1882)  17  Op.  Atty.  Gen.  425. 

Set-off.— It  is  the  duty  of  the  ac- 
counting officers  in  proper  cases  to  set 
off  one  demand  against  another,  where 
the  government  is  both  debtor  and 
creditor  of  the  same  party.  Taggart  v. 
U.  S.  (1881)  17  Ct  CL  322;  George 
Howes  &  Co.  V.  U.  S.  (1889)  24  Ct 
Ca.  170;  Labadie  v.  U.  S.  (1898)  33  Ct 


a.  476;  The  Henry  a900)  35  Ct  GL 
393. 

In  an  action  against  the  United 
States  by  the  derk  of  a  district  court 
to  recover  fees  due  him,  defendant  can- 
not introduce  evidence  to  prove,  in  the 
way  of  counterclaim,  that  plaintiff  has 
received  and  failed  to  account  for  fees 
received  by  him  in  the  naturalization 
of  aliens,  since  he  is  not  bound  to  ac- 
count for  such  fees.  Hill  v.  U.  S.  (C.  C. 
1889)    40  Fed.   441. 

Where  a  debtor  assigned  to  the  gov- 
ernment as  collateral  security  for  hia 
debt  of  $1,119.90  a  judgment  for  $2,- 
000  against  a  third  person  to  whom  the 
government  was  indebted  in  a  larger 
amount,  the  accounting  officers  were 
not  bound  to  collect  the  whole  amount 
of  the  judgment  and  pay  the  balance 
to  the  claimant  Taggart  v.  U.  S. 
(1881)  17  Ct  CL  322. 

—  Basia  of  right.— The  right  of  set- 
off,  where  the  government  is  both  debt- 
or and  creditor,  is  established  and  pro- 
vided for  by  this  section,  and  by  sec- 
tion 6407,  post;  but  it  exists  inde- 
pendently thereof,  and  is  founded  upon 
section  368,  ante.  Taggart  v.  U.  S. 
(1881)  17  Ct  CL  322. 

— -  Attorneys'  fooa.— l^e  treasury 
regulations  for  withholding  fees  of  at- 
torneys securing  the  award  of  a  claim 
do  not  authorise  the  payment  of  such 
fees  where  the  amount  of  the  award  is 
set  off  against  an  indebtedness  due  the 
United  States  from  the  claimant  Pen- 
nebaker  v.  U.  S.  (1894)  29  CJt  CL  35. 

Cited    without    deflnito    appllottion, 

Smythe  v.  U.  S.  (1903)  23  Sup.  Ct  279, 
286,  188  U.  S.  156,  47  L.  Ed.  425; 
Semple  v.  U.  S.  (1889)  24  Ct  CI.  422; 
Woog  V.  U.  S.  (1913)  48  Ct  CL  80. 


§  3240.  (Act  July  16, 1892,  c.  195,  §  1.)  Withholding  pay  of  officers 
of  Army. 
The  pay  of  officers  of  the  Army  may  be  withheld  under  section 
seventeen  hundred  and  sixty-six  of  the  Revised  Statutes  on  account 
of  an  indebtedness  to  the  United  States  admitted  or  shown  by  the 
judgment  of  a  court,  but  not  otherwise  unless  upon  a  special  order 
issued  according  to  the  discretion  of  the  Secretary  of  War.  (27 
Stat  177.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  end* 
ing  1893,  cited  above. 

Notes  of  Decisioaui 

Discretion   of  secretary.— When   the 

second  comptroller  reports  an  officer 
indebted  to  the  United  States,  it  is  a 
matter  wholly  within  the  discretion  of 
the  Secretary  of  War  whether  to  or- 
der a  stoppage  of  pay  or  not  In  re 
Billings  (1888)  23  Ct  CL  166. 


The  power  given  to  the  Secretary  of 
War  to  order  a  stoppage  of  pay  agidnst 
a  delinquent  officer  is  exdusive  and 
discretionary,  but  is  not  to  be  assert- 
ed against  an  officer  acting  under  an 
order  which  he  was  bound  to  obey.  In 
re  Smith  a889)  24  Gt  CL  209. 


(R.  S.  §§  1767-1772.  Repealed.) 
These  sections  related  to  the  tenure  of  office  under  appointments  by  and  with 
the  advice  and  consent  of  the  Senate,  the  authority  of  the  President  to  suspend 
officers  so  appointed  and  to  fill  vacancies,  and  the  performance  of  the  duties 
of  offices  in  abeyance  for  lack  of  any  appointment  thereto,  and  made  punishable 
accepting,  holding,  or  exercising  any  office,  etc.,  and  removing,  appointing,  or 
commissioning  any  officer,  contrary  to  these  provisions;    incorporating  provi* 

(4448) 


Digitized  by 


Uoogle 


Ch.  A)  SEVERAL  GLASSES  OF  OFFICERS  AND  EMPLOY^  §    3243 

sions  of  Act  March  2,  1867,  c.  154,  §{  1-6,  14  Stat.  430,  and  Act  April  6, 
1869,  c.  10,  §§  1-3,  16  Stat.  6.  They  were  repealed  by  Act  Mar<?h  3,  1887, 
c.  353,  §  1,  24  Stat  500. 

§  3241.  (Act  June  26,  1912,  c.  182,  §  8.)     Restrictions  on  pa3mient 
of  membership  fees  or  dues  in  societies,  etc.,  or  of  expenses  of 
attendance  at  meetings,  etc.,  of  societies,  etc. 
No  money  appropriated  by  this  or  any  other  Act  shall  be  ex- 
pended for  membership  fees  or  dues  of  any  officer  or  employee  of 
the  United  States  or  of  the  district  of  Columbia  in  any  society  or 
association  or  for  expenses  of  attendance  of  any  person  at  any 
meeting  or  convention  of  members  of  any  society  or  association, 
unless  such  fees,  dues,  or  expenses  are  authorized  to  be  paid  by 
specific  appropriations  for  such  purposes  or  are  provided  for  in 
express  terms  in  some  general  appropriation.    (37  Stat.  184.) 

This  section  was  part  of  the  District  of  Columbia  appropriation  act  for  the 
fiscal  year  1913,  cited  above. 

This  section  was  not  to  take  effect  or  be  operative  during  the  fiscal  years 
1913  and  1914,  except  to  the  extent  that  it  prohibited  payment  of  membership 
fees  or  dues  in  societies,  etc.,  but  expenses  of  attendance  of  officers,  etc.,  at 
meetings,  etc.,  of  societies  were  to  be  incurred  only  on  written  authority,  as  pre- 
scribed and  detailed  statements  of  such  expenses  were  required  to  be  sub- 
mitted to  Congress,  by  provisions  of  the  sundry  civil  appropriation  acts  for 
those  years,  Act  Aug.  24,  1912,  c.  355,  f  10,  37  Stat.  488,  and  Act  June  23, 
1913,  c.  3,  §  7,  38  Stat.  75. 

This  section  was  not  to  apply  to  the  appropriations  provided  by  the  postal 
service  appropriation  act  for  the  fiscal  year  1913,  by  section  13  of  that  act. 
Act  Aug.  24,  1912.  c.  389,  {  13,  37  Stat.  560. 

This  act  was  not  to  be  so  construed  as  to  prohibit  payment  from  appropria- 
tions for  the  Department  of  Agriculture  of  expenses  incidental  to  delivery  of 
lectures,  etc.,  on  subjects  relating  to  the  work  of  the  Department,  by  a  provi- 
sion of  Act  March  4,  1913,  c.  145,  post,  §  3242. 

§  3242.  (Act  March  4,  1913,  c.  145.)     Restrictions  not  to  be  con- 
strued to  prohibit  payment  of  certain  expenses  of  employes  of 
Department  of  Agriculture. 
That  nothing  contained  in  the  Act  making  appropriations  to  pro- 
vide for  the  expenses  of  the  Government  of  the  District  of  Colum- 
bia for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and 
thirteen,  and  for  other  purposes,  approved  June  twenty-sixth,  nine- 
teen hundred  and  twelve,  shall  be  so  construed  as  to  prohibit  the 
payment  from  the  appropriations  for  the  Department  of  Agriculture 
of  expenses  incidental  to  the  delivery  of  lectures,  the  giving  of  in- 
struction, or  the  acquiring  of  information  at  meetings  by  its  em- 
ployees on  subjects  relating  to  the  work  of  the  department  author- 
ized by  law.    (37  Stat.  854.) 

This  was  a  provision  of  the  agricultural  appropriatiox;  act  for  the  fiscal  year 
1914,  cited  above. 

Act  June  26,  1912,  c.  182,  §  8,  mentioned  in  this  provision,  is  set  forth  ante, 
I  3241. 

§  3243.  (Act  June  30,  1906,  c.  3914,  §  6.)     Annual  or  monthly  com- 
pensation ;   rules  for  division  of  time  and  computation  of  pay. 

Hereafter,  where  the  compensation  of  any  person  in  the  service  of 
the  United  States  is  annual  or  monthly  the  following  rules  for  divi- 
sion of  time  and  computation  of  pay  for  services  rendered  are  here- 
by established:  Annual  compensation  shall  be  divided  into  twelve 
equal  installments,  one  of  which  shall  be  the  pay  for  each  calendar 
month ;  and  in  making  payments  for  a  fractional  part  of  a  month  one- 
thirtieth  of  one  of  such  installments,  or  of  a  monthly  compensation, 
shall  be  the  daily  rate  of  pay.  For  the  purpose  of  computing  such 
compensation  and  for  computing  time  for  services  rendered  during  a 
fractional  part  of  a  month  in  connection  with  annual  or  monthly  com- 
pensation, each  and  every  month  shall  be  held  to  consist  of  thirty 
days,  without  regard  to  the  actual  number  of  days  in  any  calendar 
month,  thus  excluding  the  thirty-first  of  any  calendar  month  from  the 
4U.S.C0MP/16-279  (4449)  >^ 
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computation  and  treating  February  as  if  it  actually  had  thirty  days. 
Any  person  entering  the  service  of  the  United  States  during  a  thirty- 
one  day  month  and  serving  until  the  end  thereof  shall  be  entitled  to 
pay  for  that  month  from  the  date  of  entry  to  the  thirtieth  day  of  said 
month,  both  days  inclusive ;  and  any  person  entering  said  service  dur- 
ing the  month  of  February  and  serving  until  the  end  thereof  shall  be 
entitled  to  one  month's  pay,  less  as  many  thirtieths  thereof  as  there 
were  days  elapsed  prior  to  date  of  entry:  Provided,  That  for  one 
day's  unauthorized  absence  on  the  thirty-first  day  of  any  calendar 
month  one  day's  pay  shall  be  forfeited.    (34  Stat.  763.) 

This  section  was  part  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1907,  cited  above. 

A  previous  similar  but  less  specific  provision  relating  to  the  same  subject, 
made  by  Act  April  28,  1904,  c  1762,  §  4,  33  SUt.  513,  may  be  regarded  as 
superseded  by  this  section. 

Similar  rules  for  computation  of  the  compensation  of  any  person  in  the  mili- 
tary service  of  the  United  States  were  prescribed  by  a  provision  of  Act  June 
12,  1906,  c.  3078,  ante,  §  2117. 

Rules  similar  to  some  extent  for  computation  of  the  salary  or  compensation 
of  persons  in  the  postal  service  were  prescribed  by  Act  March  4,  1911,  c.  241, 
I  4,  post,  S  7240. 

The  pay  of  surfmen  in  the  Life-Saving  Service  was  to  be  computed  accord- 
ing to  the  number  of  days  in  each  month  and  not  as  required  by  this  section, 
by  a  provision  of  Act  May  27,  1908,  c.  200,  {  1,  post,  {  8537. 

Provisions  for  the  apportionment  of  the  compensation  of  customs  officers  for 
part  of  a  year's  service  were  made  applicable  to  all  officers,  agents,  and  em- 
ployes of  the  United  States  by  R.  S.  $  2687,  post,  §  5394. 

The  recent,  legislative,  executive,  and  judicial  appropriation  acts  prescribe 
annual  rates  of  pay  of  certain  classes  of  employes  specified,  provided  for  in 
each  act,  in  the  same  language,  repeated  from  year  to  year.  The  provision  for 
the  fiscal  year  1917,  by  Act  May  10, 1916,  c  117,  {  2,  39  Stat,  was  as  foUows: 
**The  pay  of  telephone-switchboard  operators,  assistant  messengers,  firemen, 
watchmen,  laborers,  and  charwomen  provided  for  in  this  Act,  except  those  em- 
ployed in  mints  and  assay  oflices,  unless  otherwise  specially  stated,  shall  be  as 
follows:  For  telephone-switchboard  operators,  assistant  messengers,  firemen, 
and  watchmen,  at  the  rate  of  $720  per  annum  each ;  for  laborers,  at  the  rate 
of  $660  per  annum  each;  assistant  telephone-switchboard  operators,  at  the 
rate  of  $600  each,  and  for  charwomen,  at  the  rate  of  $240  per  annum  each." 

Notes  of  Deoisioaui 

Computation  of  Increased  pay.— Where  Performance    of    part    of    duties^— 

an  officer's  salary  is  increased  on  the  There  can  be  no  implied  contract  by 

14th  of  February,  he  is  entitled  to  be  which  an  appointee  undertakes  to  per- 

paid  for  the  balance  of  February  as  if  form  less  than*the  whole  duty,  and  to 

the  month  contained  30  days,   to  wit,  receive  less  than  the  full  pay  enacted 

for  17  days.     Jacobs  v.  U.  S.   (1906)  by  congress.    Stocksdale  v.  U.  S.  (D.  C. 

41  Ct  CL  452.  1889)  39  Fed.  62. 

§  3243a.  (Act  July  1, 1898,  c.  546,  §  1.)     Compensation  for  clerks  or 
secretaries  of  retired  United  States  ofHcisds  prohibited. 

Hereafter  no  allowance  or  compensation  for  clerks  or  secretaries 
of  officials  of  the  United  States  retired  from  active  service  shall  be 
authorized.     (30  Stat.  644.) 

This  was  a  provision  accompanying  a  provision  of  the  sundry  civil  appropria- 
tion act  for  the  fiscal  year  1899,  authorizing  payment  for  services  as  steno- 
graphic clerk  to  a  retired  justice  of  the  Supreme  Court,  cited  above. 

§  3244.  (Res.  Jan.  6,  1885,  No.  5.)     Holidays  allowed  to  per  diem 
employes. 

The  employees  of  the  Navy  Yard,  Government  Printing  Office, 
Bureau  of  Printing  and  Engraving,  and  all  other  per  diem  em- 
ployees of  the  Government  on  duty  at  Washington,  or  elsewhere 
in  the  United  States,  shall  be  allowed  the  following'  holidays,  to 
wit :  The  first  day  of  January,  the  twenty-second  day  of  February, 
the  fourth  day  of  July,  the  twenty-fifth  day  of  December,  and  such 
days  as  may  be  designated  by  the  President  as  days  for  national 
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thanksgiving,  and  shall  receive  the  same  pay  as  on  other  days.    (23 
Stat.  516.) 

This  was  a  joint  resolution  entitled  "Joint  resolution  providing  for  the  pay- 
ment of  laborers  in  Government  employ  for  certain  holidays." 

A  subsequent  provision  for  the  allowance  of  *' Memorial  Day"  as  a  holiday 
was  made  by  Res.  Feb.  23,  1887,  No.  6,  post,  $  3245. 

Labor  Day  was  made  a  legal  public  Holiday,  by  Act  June  28,  1894,  c.  118, 
post,  S  3246. 

Notes  of  Deoisioaui 

Executive  order*— Per  diem  employes  executive  order  of  the  President 
at  the  Washington  Navy  yard,  on  duty  (1899)  22  Op.  Atty.  Gen.  472. 
April  6,  1899,  should  be  allowed  and  Employes  In  Phlllpplnes^This  sec- 
paid  for  that  day,  without  reduction  tion  and  the  section  following  do  not 
of  compensation  for  the  portion  of  the  extend  to  the  Philippine  Islands, 
day  that  the  navy  yard  was  closed  by  (1904)  25  Op.  Atty.  Gen.  127. 

§  3245.  (Res.  Feb.  23,  1887,  No.  6.)  Holidays  allowed  to  per  diem 
cmploy6s ;  Memorial  Day  and  Fourth  of  July. 
All  per  diem  employees  of  the  Government,  on  duty  at  Washing- 
ton or  elsewhere  in  the  United  States,  shall  be  allowed  the  day 
of  each  year,  which  is  celebrated  as  "Memorial"  or  "Decoration 
Day"  and  the  fourth  of  July  of  each  year,  as  holiday,  and  shall 
receive  the  same  pay  as  on  other  days.    (24  Stat.  644.) 

This  was  a  joint  resolution  entitled  "Joint  resolution  providing  for  the  pay- 
ment of  per  diem  laborers  in  Government  employ  on  'Memorial*  or  *Decora- 
tion  Day,*  and  the  fourth  day  of  July  of  each  year,  as  on  other  days.** 

A  previous  provision  for  allowance  of  holidays  was  made  by  Res.  Jan.  6, 
1885,  No.  5,  ante,  §  3244. 

Notes  of  Deoisioaui 

Decisions  as  to  holidays^— See  notes 
to  §  3244,  ante. 

§  3246.  (Act  June  28,  1894,  c.  118.)     Holidays;  Labor  Day. 

The  first  Monday  of  September  in  each  year,  being  the  day  cele- 
brated and  known  as  Labor's  Holiday,  is  hereby  made  a  legal  public 
holiday,  to  all  intents  and  purposes,  in  the  same  manner  as  Christ- 
mas, the  first  day  of  January,  the  twenty-second  day  of  February, 
the  thirtieth  day  of  May,  and  the  fourth  day  of  July  are  now  made 
by  law  public  holidays.    (28  Stat.  96.) 

This  was  an  act  entitled  ''An  act  making  Labor  Day  a  legal  holiday." 

Notes  of  Decisions 

Decisions  as  to  holidays.— See  notes 
to  §  3244. 

§  3247.  (Act  March  1,  1889,  c.  328,  §  49.)     Leaves  of  absence;  offi- 
cers and  employes  who  are  members  of  National  Guard. 
All  officers  and  employees  of  the  United  States  and  of  the  Dis- 
trict of  Columbia  who  are  members  of  the  National  Guard  shall  be 
entitled  to  leave  of  absence  from  their  respective  duties,  without 
loss  of  pay  or  time,  on  all  days  of  any  parade  or  encampment  or- 
dered or  authorized  under  the  provisions  of  this  act.    (25  Stat.  779.) 
This  section  was  part  of  an  act  providing  for  the  organization  of  the  militia 
of  the  District  of  Columbia,  cited  above. 

Members  of  the  National  Guard  and  of  the  Medical  Reserve  Corps  of  the 
Army,  who  are  government  employes,  and  who  respond  to  the  President's  call 
for  service,  are  entitled  to  be  reinstated  in  their  offices,  by  Act  Aug.  29,  1916, 
c.  418,  §  1,  ante,  i  3215a. 

Notes  of  Decisioiui 

Relation  of  military  leave  to  general  Leaves  of  absence  of  employes  of  the 
leave^— This  section,  the  object  of  which  government  in  the  discharge  of  mill- 
was  to  provide  for  the  national  de-  tary  duties  are  not  to  be  charged  to  the 
fense,  was  not  repealed  or  modified  by  thirty  days  allowed  them  annually  for 
8  238,  ante,  providing  for  leaves  of  ab-  rest  and  recreation.  Id. 
sence  generally  to  clerks  and  employes.  Duties  entitling  employee  to  leave.^ 
(1896)  21  Op.  Atty.  Gen.  353.  An  employ^  of  an  executive  department, 
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absent  from  his  duty  while  at  Omaha,  The  term  "parade/*  as  used  in  this 

Neb.,    at    a    prize    drill,    duly    ordered  section,  does  not  include  rifle  practice, 

thereto  by  a  superior  officer  of  the  na-  although  in  the  general  orders  of  the 

tional  guard  of  which  he  was  a  member,  commanding  general  of  the  militia  such 

is    entitled    to    his   pay    while    absent.  rifle  practice  may  be  called  a  parade. 

(1892)  20  Op.  Atty.  Gen.  437.  (1893)  20  Op.  Atty.  Gen.  669. 

§  3248.  (Act  Aug.  29,  1916,  c.  417.)  Annual  leave  of  absence  of  em- 
ployes of  navy  yards,  etc. 
Each  and  every  employee  of  the  navy  yards,  gun  factories,  na- 
val stations,  and  arsenals  of  the  United  States  Government  is 
hereby  granted  thirty  days'  leave  of  absence  each  year,  without 
forfeiture  of  pay  during  such  leave:  Provided  further.  That  it 
shall  be  lawful  to  allow  pro  rata  leave  only  to  those  serving  twelve 
consecutive  months  or  more:  And  provided  further,  That  in 
all  cases  the  heads  of  divisions  shall  have  discretion  as  to  the 
time  when  the  leave  can  best  be  allowed :  And  provided  further, 
That  not  more  than  thirty  days'  leave  with  pay  shall  be  allowed 
any  such  employee  in  one  year:  Provided  further,  That  this  pro- 
vision shall  not  be  construed  to  deprive  employees  of  any  sick 
leave  or  legal  holidays  to  which  they  may  now  be  entitled  under 
existing  law.     (39  Stat.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1917, 
cited  above. 

This  section  superseded  Act  Feb.  1,  1901,  c.  190,  31  Stat.  746,  which  gave 
15  days*  leave  of  absence,  less  any  absence  on  account  of  sickness.  It  also 
superseded  Act  March  3,  1909,  c.  255,  ante,  §  2794,  in  so  far  as  that  act  regu- 
lated  the  leave  of  absence  allowed  employes  in  navy  yards  and  naval  stations. 
For  other  provisions  relating  to  leaves  of  absence,  see  the  specific  Titles,  and 
the  Index,  under  "Leave  of  Absence.'' 

Notes  of  Deoiaioaui 

Employ^  entitled  to  leave— Day  la-  — «-  Place  of  employment.— It  is  the 

borers  and  piece  workers.— The  words  nature  of  the  duties  performed  by  the 

'ieave    of   absence,'*    as    used   in    this  employ^,  and  not  the  place  where  per- 

section  and  similar  acts,  imply  a  sur-  formed,  that  constitutes  the  test  as  to 

render  by  the  government  of  time  or  their  inclusion  within  his  section,  which 

service  which  is  part  of  a  larger  total  therefore  grants  leave  to  all  employes 

of  time  or  service  contracted  for;    and  of  the  powder  and  ordnance  depots,  the 

the  word  "forfeited,"  as  applied  to  for-  national  armory,  the  gun  factory,  and 

feiture  of  pay  during  leave  of  absence,  civilian  employes  in  the  service  of  the 

also  suggests  that  the  employes  refer-  ordnance  department  at  works  of  pri- 

red    to    work    under    an    arrangement  vate  establishments  having  government 

which  entitles  the  government  to  their  contracts;     the   word    "arsenal"    being 

time  &nd  services,  so  that  this  section  broad  enough  to  include  a  depot  where 

does  not  embrace  employes  working  at  clothing  for  troops  is  made  and  stored, 

a  fixed  rate  of  pay  per  day  or  hour,  or  and  where  military  clothing,  tents,  and 

to  piece  workers.     (1909)  27  Op.  Atty.  other   articles    of    camp    and    garrison 

Gen.  613.  equipment    not    manufactured    by    the 

Employes  of  the  navy  yards,  gun  fac-  government,    and    also    other    military 

tories,  naval  stations,  and  arsenals  of  supplies,  are  stored  and  distributed,  al- 

the  United  States  government,  working  though  arms  and  ammunition  are  not 

under  continuous  employment,  are  not  made  or  stored  there.     (1909)  27  Op. 

day  laborers  or  piece  workers  in  the  Atty.  Gen.  613. 

ordinary  sense  of  that  term,  and  are  Employes  in  the  general  depot  of  the 

therefore  entitled  to  leaves  of  absence.  quartermaster's   department   at   Phila- 

(1910)  28  Op.  Atty.  Gen.  339.  delphia.  Pa.,  are  entitled  to  leave  of  ab- 
sence.    Id. 

§  3249.  (R.  S.  §  1773.)     Commissions. 

The  President  is  authorized  to  make  out  and  deliver,  after  the  ad- 
journment of  the  Senate,  commissions  for  all  officers  whose  ap- 
pointments have  been  advised  and  consented  to  by  the  Senate. 
Act  March  2.  1867,  c.  154,  {  6,  14  Stat.  431. 

The  affixing  to  commissions  of  officers,  appointed  by  the  President,  of  the 
seal  of  the  United  States  was  provided  for  by  R.  S.  §  1794,  post,  §  3305. 

Commissions  of  all  postmasters  appointed  by  the  President,  by  and  with  the 
consent  of  the  Senate,  were  to  be  made  out  and  recorded  in  the  Post-Office 
Department,  and  to  be  under  the  seal  of  said  Department,  and  countersigned 
by  the  Postmaster-General,  said  seal  not  to  be  affixed  to  any  guch  -commission 
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until  after  the  same  had  been  signed  by  the  President,  by  Act  Mardh  18,  1874, 
c.  57,  18  Stat.  23.  That  act  was  superseded  by  the  subsequent  similar  provi- 
sions as  to  commissions  of  all  officers  under  direction  and  control  of  the  Post- 
master-General, of  Act  March  3,  1905,  c.  1422,  post,  §  3253. 

The  commissions  of  officers  under  direction  and  control  of  the  Secretaries  or 
other  heads  of  several  other  Executive  Departments  were  to  be  made  out  and 
recorded  in  the  respective  Departments  under  which  they  were  to  serve,  and 
the  Department  seal  affixed  thereto,  by  provisions  of  Act  March  28,  1896,  c. 
73.  Act  March  3,  1875,  c.  131,  §  14,  Act  Aug.  8,  1888,  c.  786,  and  Act  March 
3,  1905,  c.  1422,  post,  §§  3250-3252. 

Note«  of  Deoisiona 

Necessity  of  com  mission  as  evidence.  A  commission  for  a  term  of  years 

—Proof   that   an   individual   has   acted  gives   to    the   officer   no   greater   legal 

notoriously  as  a  public  officer  is  prima  right  to  the  office  than  though  it  ran 

facie  evidence  of  his  character,  without  "during  the  pleasure  of  the  President." 

producing  his  commission   or  appoint-  Howard  v.  U.  S.  (1887)  22  Ct.  CI.  305. 

ment    Jacob  v.  U.  S.  (O.  O.  1821)  Fed.  Where  an  act  of  Congress  gives  the 

Cas.  No.  7,157.  President  power  to  appoint  an  officer. 

Tenure    under   commlsslon--.A    com-  ^^^"^  defining  the  tenure  by  which 

mission  issued  by  the  president  of  the  **^«  office  is  to  be  held,  a  commission 

United  States  to  fill  a  vacancy  in  an  of-  °?*y  legally  issue  to  the  officer  to  hold 

fice  during  a  recess  of  the  senate  con-  ^^  PJ^^f  ^"/.'Sfo.^^S   ^X^^^'^J^J^  J^^ 

tinues  until  the  end  of  the  next  session  President.      (1818)    1   Op.   Atty.   Gen. 
of  congress,  unless  sooner  determined 

by  the  president,  even  though  the  per-  —  New  oommlsslon^-Where  a  new 

son  commissioned  shall  have  been  in  the  commission  is  accepted  it  supersedeas 

meantime  nominated  to  the  office,  and  the  old  one;    and  the  four  years,  pre- 

his  nomination  rejected  by  the  senate;  scribed  by  law  as  the  official  term  of 

and   this   rule   applies   where   the   va-  the  appointee,  must  commence  to  run 

cancy  occurs  through  the  suspension  of  from  its  date.    The  bonds  taken  under 

an    officer.      In    re    Marshalship     for  the  first  commission  cease  to  have  ef- 

Southem  &  Middle  Dists.  of  Alabama  feet  when  the  commission  terminates. 

(D.  C.  1884)  20  Fed.  379.  (1830)  2  Op.  Atty.  Gen.  333. 

§  3250.  (Act  March  28,  1896,  c.  73.)  Commissions  of  officers  imder 
Secretaries  of  certain  Departments. 
Hereafter  the  commissions  of  all  officers  under  the  direction  and 
control  of  the  Secretary  of  the  Treasury,  the  Secretary  of  War,  the 
Secretary  of  the  Navy,  and  the  Secretary  of  Agriculture  shall  be 
made  out  and  recorded  in  the  respective  Departments  under  which 
they  are  to  serve,  and  the  Department  seal  affixed  thereto,  any  laws 
to  the  contrary  notwithstanding:  Provided,  That  the  said  seal 
shall  not  be  affixed  to  any  such  commission  before  the  same  shall 
have  been  signed  by  the  President  of  the  United  States.  (29  Stat. 
75.) 

This  was  an  act  entitled  "An  act  to  regulate  the  issue  and  recording  of  the 
commissions  of  officers  in  several  of  the  Departments.** 

Similar  previous  provisions,  as  to  making  out  and  recording,  etc.,  in  the 
Treasury  Department,  commissions  of  all  officers  employed  in  levying  or 
collecting  the  public  revenue,  of  K.  S.  §  238,  were  superseded  by  this  act. 

Similar  provisions,  relating  to  commissions  of  officers  under  heads  of  De- 
partments other  than  those  included  in  this  act,  made  by  Act  March  3,  1875, 
c.  131,  §  14,  Act  Aug.  8,  1888,  c.  786,  and  Act  March  3,  1905,  c.  1422,  are  set 
forth  post,  i§  3251-3253. 

Notes  of  Deoitioiui 

Form  of  commission  issued  by  head  representative.      (1898)    22  Op.  Atty. 

of    a    department^-A   commission   is*  Gen.  82. 

sued    pursuant    to    the    foregoing    act  Power  of  department  head  to  Issue 

should  show  upon  its  face  that  it  is  the  commission.— /The     Secretary     of     the 

commission   of   the  President,  but  his  Navy   may   issue    commissions    to    the 

actual  signature  is  not  necessary.    The  naval  officers  serving  as  military  gov- 

document  should  declare  the  act  to  be  ernors    of    the    islands    of    Guam    and 

that  of  the  President,  performed  by  the  Tutuila.      (1904)    25    Op.    Atty.    Gen. 

head  of  the  Navy  Department  as  his  292. 

§  3251.  (Act  March  3,  1875,  c.  131,  §  14.)     Commissions  of  officers 
under  Secretary  of  the  Interior. 
Hereafter  the  commissions  of  all  officers  under  the  direction  of 
and  control  of  the  Secretary  of  the  Interior  shall  be  made  out  and 
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recorded  in  the  Department  of  the  Interior,  and  the  seal  of  the  said 
Department  affixed  thereto;  any  laws  to  the  contrary  notwith- 
standing: Provided,  That  the  said  seal  shall  not  be  affixed  to  any 
such  commission  before  the  same  shall  have  been  signed  by  the 
President  of  the  United  States.    (18  Stat.  420.) 

This  section  was  part  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1875,  cited  above. 

A  further  paragraph  of  this  section  declared  legal  and  valid  all  commissions 
theretofore  issued  in  conformity  to  the  provisions  of  the  third  section  of  Act 
May  31,  1854,  and  all  official  acts  done  by  officers  thus  commissioned.  It  is 
omitted  here,  as  temporary  merely. 

Said  Act  May  31,  1854,  c.  60,  §  3,  10  Stat  297,  contained  the  same  provision 
as  the  first  paragraph  of  this  section,  set  forth  here,  but  was  not  incorporated 
in  the  Revised  Statutes. 

§  3252.  (Act  Aug.  8,  1888,  c.  786.)  Commissions  of  judicial  officers 
and  other  officers  under  Attorney-General. 
Hereafter  the  commissions  of  all  judicial  officers,  including  mar- 
shals and  attorneys  of  the  United  States,  appointed  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate,  and  all 
other  commissions  heretofore  prepared  at  the  Department  of  State 
upon  the  requisition  of  the  Attorney-General,  shall  be  made  out 
and  recorded  in  the  Department  of  Justice,  and  shall  be  under  the 
seal  of  said  Department  and  countersigned  by  the  Attorney-Gen- 
eral, any  laws  to  the  contrary  notwithstanding:  Provided,  That 
the  said  seal  shall  not  be  affixed  to  any  such  commission  before 
the  same  shall  have  been  signed  by  the  President  of  the  United 
States.    (25  Stat.  387.) 

This  was  an  act  entitled  '*An  act  to  provide  for  the  issuing  and  recording  of 
certain  commissions  in  the  Department  of  Justice." 

§  3253.  (Act  March  3,  1905,  c.  1422.)  Commissions  of  officers  un-  ' 
der  Postmaster-General  and  Secretary  of  Commerce  and  Labor. 
Hereafter  the  commissions  of  all  officers  under  the  direction  and 
control  of  the  Postmaster-General  and  the  Secretary  of  Commerce 
[and  Labor]  shall  be  made  out  and  recorded  in  the  Post-Office  De- 
partment and  the  Department  of  Commerce  [and  Labor],  respec- 
tively, and  the  Department  seal  affixed  thereto,  any  laws  to  the  con- 
trary notwithstanding:  Provided,  That  the  said  seal  shall  not  be 
affixed  to  any  such  commission  before  the  same  shall  have  been 
signed  by  the  President  of  the  United  States.     (33  Stat.  990.) 

This  was  an  art  entitled  "An  act  relative  to  the  commissions  of  officers  who 
are  under  the  direction  and  control  of  the  Postmaster-Oeneral  and  the  Secre- 
tary of  Commerce  and  Labor,  respectively." 

The  words  of  this  section,  "and  Labor,"  inclosed  in  brackets,  forming  part 
of  the  titles  of  the  Secretary  and  of  the  Department  of  Commerce  and  Labor, 
were  superseded  by  the  change  of  those  designations  by  Act  March  4,  1913,  c 
141,  I  1,  ante,  §  932. 

A  further  provision  of  this  act,  declaring  legal  and  valid  all  commissions 
theretofore  issued  by  the  Department  of  Commerce  and  Labor  with  the  seal 
of  that  Department  affixed,  is  omitted  here,  as  temporary  merely. 

Previous  provisions  that  the  commissions  of  all  postmasters  appointed  by 
the  President,  by  and  with  the  consent  and  advice  of  the  Senate,  should  be 
made  out  and  recorded  in  the  Post-Office  Department,  and  be  under  the  seal 
of  said  Department,  and  countersigned  by  the  Postmaster-General,  made  by 
Act  March  18,  1874,  c.  57,  18  Stat.  23,  were  superseded  by  this  act 

The  seal  of  the  Post-Office  Department  was  to  be  affixed  to  all  commissions 
of  postmasters  and  others,  by  B.  S.  §  395,  ante,  {  581. 

§  3254.  (R.  S.  §  1774.)  Notification  of  appointments  to  Secretary 
of  Treasury. 
Whenever  the  President,  without  the  advice  and  consent  of  the 
Senate,  designates,  authorizes,  or  employs  any  person  to  perform 
the  duties  of  any  office,  he  shall  forthwith  notify  the  Secretary  of  the 
Treasury  thereof,  and  the  Secretary  of  the  Treasury  shall  thereupon 
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communicate  such  notice  to  all  the  proper  accounting  and  disbursing 
officers  of  his  Department. 

Act  March  2,  1867,  c.  154,  S  8,  14  Stat.  431. 

§  3255.  (R.  S.  §  1775.)  Notification  of  nominations,  rejections,  etc., 
to  Secretary  of  Treasury. 
The  Secretary  of  the  Senate  shall,  at  the  close  of  each  session 
thereof,  deliver  to  the  Secretary  of  the  Treasury,  and  to  each  of  the 
Assistant  Secretaries  of  the  Treasury,  and  to  each  of  the  Auditors, 
and  to  each  of  the  Comptrollers  in  the  Treasury,  and  to  the  Treas- 
urer, and  to  the  Register  of  the  Treasury,  a  full  and  complete  list, 
duly  certified,  of  all  the  persons  who  have  been  nominated  to  and 
rejected  by  the  Senate  during  such  session,  and  a  like  list  of  all  the 
offices  to  which  nominations  have  been  made  and  not  confirmed  and 
filled  at  such  session. 

Act  March  2,  1867,  c.  154,  $  7,  14  Stat  431. 

Of  the  two  Comptrollers  in  the  Treasury,  mentioned  in  this  section,  who  were 
authorized  by  R.  S.  §  268,  ante,  §  401,  the  designation  of  the  First  Comptroller 
was  changed  to  Comptroller  of  the  Treasury,  and  the  office  of  Second  Comp- 
troller was  abolished  and  its  duties,  powers,  etc.,  were  transferred  to  the 
Comptroller,  by  provisions  of  the  Dockery  Act  of  July  31,  1894,  c.  174,  {  4, 
ante,  §  402 

§  3256.  (R.  S.  §  1776.)     Removal  of  office. 

Whenever  any  public  office  is  removed  by  reason  of  sickness 
which  may  prevail  in  the  town  or  city  where  it  is  located,  a  partic- 
ular account  of  the  cost  of  such  removal  shall  be  laid  before  Con- 
gress. 

Act  April  21,  1806,  c.  41,  §  6,  2  Stat.  397. 

The  removal  of  public  offices  to  other  places  in  case  of  the  prevalence  of  con- 
tagious or  epidemic  disease  was  provided  for  by  R.  S.  §§  4797-4799,  post,  §§ 
9179-9181. 

§  3257.  (R.  S.  §  1777.)  Preservation  of  copies  of  Statutes  at  Large. 
The  various  officers  of  the  United  States,  tq  whom,  in  virtue  of 
their  offices  and  for  the  uses  thereof,  copies  of  the  United  States 
Statutes  at  Large,  published  by  Little,  Brown  and  Company,  have 
been  or  may  be  distributed  at  the  public  expense,  by  authority  of 
law,  shall  preserve  such  copies,  and  deliver  them  to  their  successors 
respectively  as  a  part  of  the  property  appertaining  to  the  office.  A 
printed  copy  of  this  section  shall  be  inserted  in  each  volume  of  the 
Statutes  distributed  to  any  such  officers. 
Act  Aug.  8,  1846,  c.  100,  §  1,  9  Stat.  75. 

§  3258.  (Act  Aug.  7,  1882,  c.  433,  §  1.)  Statutes  furnished  judges, 
etc.,  to  remain  public  property. 
All  statutes  heretofore  or  hereafter  furnished  by  the  United 
States  to  district  judges,  district  attorneys,  and  clerks  of  the  United 
States  courts  under  this  or  any  other  law,  shall  not  become  the 
property  of  these  officers,  but  on  the  expiration  of  their  official  term 
shall  be  by  them  turned  over  and  delivered  to  their  respective  suc- 
cessors in  office.    (22  Stat.  336.) 

This  was  a  proviso  annexed  to  an  appropriation  to  supply  the  Revised  Stat- 
utes and  annual  statutes  to  district  judges,  district  attorneys,  and  clerks  of 
United  States  courts,  in  the  sundry  civil  appropriation  act  for  the  fiscal  year 
ending  1883,  cited  above. 

§  3259.  (R.  S.  §  1778.)     Taking  oaths,  acknowledgments,  etc. 

In  all  cases  in  which,  under  the  laws  of  the  United  States,  oaths  or 
acknowledgments  may  now  be  taken  or  made  before  any  justice  of 
the  peace  of  any  State  or  Territory,  or  in  the  District  of  Columbia, 
they  may  hereafter  be  also  taken  or  made  by  or  before  any  notary 
public  duly  appointed  in  any  State,  district,  or  Territory,  or  any  of 
the  commissioners  of  the  circuit  courts,  and,  when  certified  under 
the  hand  and  official  seal  of  such  notary  or  commissioner,  shall  have 
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the  same  force  and  effect  as  if  taken  or  made  by  or  before  such  jus- 
tice of  the  peace. 

Act  Sept.  16,  1850,  c.  52,  9  Stat.  45a  Act  July  29,  1854,  c.  159,  §  1,  10 
Stat.  315. 

The  office  of  commissioners  of  the  circuit  courts,  mentioned  in  this  section, 
was  abolished,  and  the  appointment  of  United  States  commissioners,  to  have 
the  same  powers  and  perform  the  same  duties  as  were  theretofore  imposed  on. 
the  commissioners  of  the  circuit  courts,  was  authorized,  by  Act  May  28,  1896, 
c.  252,  I  19,  ante,  $  1333. 

Acknowledgments  of  deeds,  etc.,  affecting  land  in  the  District  of  Columbia  or 
any  Territory,  before  notaries  public,  etc.,  in  the  Philippine  Islands,  Porto 
Rico,  Guam,  Samoa,  or  the  Canal  Zone,  were  authorized  by  Act  March  22, 
1902,  c.  273,  and  Act  June  28,  1906,  c.  3585,  post,  §§  3260,  3261. 

Notaries  public  were  authorized  to  take  depositions  de  bene  esse  in  pending 
civil  causes  by  R.  S.  $  863,  ante,  §  1472. 

Notaries  public  of  the  several  States,  Territories,  and  the  District  of  Colum- 
bia were  authorized  to  lake  depositions,  and  do  all  other  acts  in  relation  to 
taking  testimony  to  be  used  in  the  United  States  courts,  and  take  acknowledg- 
ments and  affidavits,  in  the  same  manner  and  with  the  same  effect  as  com- 
missioners of  the  circuit  courts  might  lawfully  take  or  do  by  Act  Aug.  15, 
1876,  c.  304,  ante,  §  1475. 

Various  officers,  chief  clerks,  and  other  clerks,  etc.,  specified,  were  authorized 
to  administer  oaths  to  accounts  for  travel  or  other  expenses  against  the  Unit- 
ed States,  by  Act  Aug.  24,  1912,  c.  355,  §  8,  and  Act  March  3,  1915,  c.  81,  {  7, 
post,  §§  3202,  3202a. 

Notei  of  Deoifioiui 
Venue.— The  venue  in  affidavits  taken      no  indictment  for  perjury  can  be  based 


before   a   United   States   commissioner 
should  be  "United  States  of  America, 

District  of  ,"  and  not  "State  of 

,  County  of  .**     Sterrick  v. 

Pugsley    (C.   C.   1874)    Fed.   Cas.   No. 
18,379. 

Powers  of  notaries.— So  far  as  nota- 
ries are  concerned,  this  section  embodies 
the  substance  of  similar  provisions  in 
Act  Sept.  16,  1850  (9  Stat.  458),  Act 
July  29,  1854,  §  1  (10  Stat.  315),  and 
Act  June  22,  1874,  §  20  (18  Stat.  186), 
and  was  intended  to  give  notaries  in 
their  respective  states  the  same  author- 
ity, in  the  administration  of  oaths,  as  are 
given  under  the  laws  of  the  United 
States  to  justices  of  the  peace  in  the 
same  states,  and  to  notaries  in  a  feder- 
al judicial  district  the  same  authority 
in  administering  oaths  which,  under  the 
laws  of  the  United  States,  might  be 
exercised  by  justices  of  the  peace  in 
such  district  So  in  a  case  where  jus- 
tices were  not  given  authority  by  any 
federal  statute  to  administer  to  na- 
tional bank  officers  the  oath  required  by 
section  9774,  post,  an  indictment  for 
perjury  based  on  such  an  oath  admin- 
istered by  a  notary  cannot  be  sustained. 
U.  S.  V.  Curtis  (1882)  2  Sup.  Ct.  507, 
509,  510,  107  U.  S.  671,  27  L.  Ed.  534. 

Notaries  public  have  no  power  under 
the  Revised  Statutes  to  administer 
oaths  in  the  United  States  circuit  court. 
Buerk  v.  Imhaeuser  (C.  C.  1876)  Fed. 
Cas.  No.  2,107a. 

Affidavits  taken  before  notaries  public 
cannot  be  read  in  bankruptcy  proceed- 
ings. InreMcKibben  (D.  C.  1875)  Fed. 
Cas.  No.  8,859.  Nor  does  this  section 
empower  a  notary  to  administer  an  oath 
in  an  investigation  by  the  post  office  de- 
partment as  to  the  alleged  loss  of  a 
registered  letter,  for  there  is  no  statute 
giving  justices  such  power,  and  hence 
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upon  false  statements  in  an  affidavit 
made  before  a  notary  in  such  an  in- 
vestigation. U.  S.  v.  Lew  (D.  C.  1892) 
50  Fed.  915. 

The  proviso  in  Act  June  29,  1906  (34 
Stat.  622),  amending  section  558  of  the 
Code  of  District  of  Columbia,  which 
provides  that  no  notary  public  shall  be 
authorized  to  take  acknowledgments, 
etc.,  or  perform  any  official  act  in  con- 
nection with  matters  in  which  he  is  em- 
ployed as  counsel,  etc.,  before  any  of 
the  executive  departments,  applies  not 
only  to  local  attorneys,  but  to  all  nota- 
ries who  practice  before  the  depart- 
ments,   (1907)  26  Op.  Atty.  Gen.  236. 

Liability  of  notaries.— No  right  of  ac- 
tion exists  against  a  notary  public  for 
an  official  malfeasance,  incorruptly  and 
falsely  certifying  to  the  execution  and 
acknowledgment  of  an  assignment  of  an 
interest  in  real  estate,  by  other  than 
the  person  to  whom  the  assignment  was 
made,  and  whose  title  was  thereby  in- 
validated. A  purchaser  from  the  as- 
signee cannot  maintain  the  action. 
Ware  v.  Brown  (C.  C.  1869)  Fed.  Cas. 
No.  17,170. 

Notarial  seal^— A  seal  of  a  notary 
may  be  an  impression  made  by  the  seal 
on  paper,  without  wax  or  any  other 
tenacious  substance.  Orr  v.  Lacy  (C. 
C.  1847)  Fed.  Cas.  No.  10,589. 

The  requisites  of  a  notarial  seal  are 
determined  by  the  law  of  the  locality 
from  which  the  official  derives  his  au- 
thority, although  it  does  not  contain 
any  device  or  words  indicating  any 
particular  official.  In  re  Phillips  (D. 
C.  1876)  Fed.  Cas.  No.  11,098,  disap- 
proving In  re  Nebe  (D.  C.  1875)  Fed. 
Cas.  No.  10,073,  which  held  that  the 
seal  of  a  notary  must  bear  his  name 
and  show  his  official  character. 
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Officers  not  empowered  to  administer  'purposes.    U.   S.   y.   Garcelon    (0.   C. 

oaths.— An  affidavit  swom  to  before  a  1897)  82  Fed.  611. 

state    master    of   chancery   cannot   be  Commissioners    of  the   circuit   court 

read   in   evidence   in   a    federal   court.  are  authorized  to  take  acknowledirments 

Haight    V.    Morris    Aqueduct    (C.    C.  of  instruments  required  to  be  recorded 

1826)  Fed.  Cas.  No.  6,902.  by  sections  7778,  7779,  post.    Strong  v. 

A  bill  in  a  federal  court,  verified  be-  U.  S.  (D.  C.  1888)  34  Fed.  17,  21. 

fore  a  commissioner  of  deeds,  held  im-  qj^^j    ^^^out    definite    application, 

properly  verified.    Stationery  Engineer  ^   g   ^  ^„,^j  ^895)  15  Sup   Ct  231, 

I^'l^iP^i'-iJV^''"'''^^''''^    ^^'  ^'  ^^^      233,   155  U.   S.   591,  39  L.   Ed.   273; 
1&&  Fed.  007.  g^^g  ^    j^g^jg   (C    ^    1883)   ^4  p^^ 

Powers   of  commissloner^^A  charge  767,  769;  Same  v.  Rhodes  (C.  C.  1887) 

of  perjury  cannot  be  predicated  on  an  30  Fed.  431,  432;   McDermott  v.  U.  S. 

oath  administered  by  a  commissioner  in  (C.  C.  1889)  40  Fed.  217,  219  (modified 

taking  bail  in  a  criminal  case  in  a  state  [1891]  11  Sup.  Ct.  746,  140  U.  S.  151, 

where  the  state  laws  do  not  authorize  35  L.  M.  391);   U.  S.  v.  Hom  Hing  (D. 

justices  to  administer  oaths  for  similar  C.  1892)  48  Fed.  635,  638. 

§  3260.  (Act  March  22,  1902,  c.  273.)  Acknowledgments  in  Philip- 
pine Islands  and  Porto  Rico  of  deeds,  etc. 
Deeds  and  other  instrutnents  affecting  land  situate  in  the  Dis- 
trict of  Columbia  or  any  Territory  of  the  United  States  may  be 
acknowledged  in  the  Philippine  Islands  and  Porto  Rico  before  any 
notary  public  appointed  therein  by  proper  authority  or  any  officer 
therein  who  has  ex  officio  the  powers  of  a  notary  public:  Pro- 
vided, That  the  certificate  by  such  notary  in  the  Philippine  Islands 
or  in  Porto  Rico,  as  the  case  may  be,  shall  be  accompanied  by  the 
certificate  of  the  attorney-general  of  Porto  Rico  or  the  governor 
or  attorney-general  of  the  Philippine  Islands  to  the  effect  that  the 
notary  taking  said  acknowledgment  was  in  fact  the  officer  he  pur- 
ported to  be.    (32  Stat.  88.) 

Similar  provisions  for  acknowledgment  of  deeds,  etc.,  in  Guam,  Samoa,  and 
the  Canal  Zone,  were  made  by  Act  June  28,  1906,  c.  3585,  post,  §  3261. 

§  3261.  (Act  June  28,  1906,  c.  3585.)  Acknowledgments  in  islands 
of  Guam  and  Samoa  or  in  Canal  Zone,  of  deeds,  etc. 
Deeds  and  other  instruments  affecting  land  situate  in  the  Dis- 
trict of  Columbia  or  any  Territory  of  the  United  States  may  be 
acknowledged  in  the  islands  of  Guam  and  Samoa  or  in  the  Canal 
Zone  before  any  notary  public  or  judge,  appointed  therein  by  proper 
authority,  or  by  any  officer  therein  who  has  ex  officio  the  powers 
of  a  notary  public:  Provided,  That  the  certificate  by  such  notary 
in  Guam,  Samoa,  or  the  Canal  Zone,  as  the  case  may  be,  shall  be  ac- 
companied by  the  certificate  of  the  governor  or  acting  governor  of  such 
place  to  the  effect  that  the  notary  taking  said  acknowledgment  was  in 
fact  the  officer  he  purported  to  be ;  and  any  deeds  or  other  instruments 
affecting  lands  so  situate,  so  acknowledged  since  the  first  day  of  Jan- 
uary, nineteen  hundred  and  five,  and  accompanied  by  such  certificate 
shall  have  the  same  effect  as  such  deeds  or  other  instruments  hereafter 
so  acknowledged  and  certified.    (34  Stat.  552.) 

§  3262.  (Act  Aug.  24,  1912,  c.  355,  §  8.)     Officers  authorized  to  ad- 
minister oaths  to  expense  accounts;  no  charges  allowed  or  re- 
imbursement therefor. 
After  June  thirtieth,  nineteen  hundred  and  twelve,  postmasters, 
assistant  postmasters,  collectors  of  customs,  collectors  of  internal 
revenue,  chief  clerks  of  the  various  executive  departments  and  bu- 
reaus, or  clerks  designated  by  them  for  the  purpose,  the  superin- 
tendent, the  acting  superintendent,  custodian,  and  principal  clerks 
of  the  various  national  parks  and  other  Government  reservations, 
superintendent,  acting  superintendents,  and  principal  clerks  of  the 
diffei;ent  Indian  superintendencies  or  Indian  agencies,  and  chiefs  of 
field  parties,  are  required,  empowered,  and  authorized,  when  re- 
quested, to  administer  oaths,  required  by  law  or  otherwise,  to.ac- 
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counts  for  travel  or  other  expenses  against  the  United  States,  with 
like  force  and  effect  as  officers  having  a  seal;  for  such  services 
when  so  rendered,  or  when  rendered  on  demand  after  said  date  by 
notaries  public,  who  at  the  time  are  also  salaried  officers  or  em- 
ployees of  the  United  States,  no  charge  shall  be  made ;  and  on  and 
after  July  first,  nineteen  hundred  and  twelve,  no  fee  or  money  paid 
for  the  services  herein  described  shall  be  paid  or  reimbursed  by 
the  United  States.    (37  Stat.  487.) 

This  section  was  part  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1913,  cited  above. 

The  provisions  of  this  section  were  extended  to  chief  clerks,  etc.,  in  the  of- 
fices of  lighthouse  inspectors,  by  a  provision  of  Act  March  3,  1915,  c  81,  §  7, 
post,  §  82({2a. 

Notes  of  Decisions 

Fee  for  administering  oath  as  oharge  against  the  United  States,  and  if  charg- 

against  United  States^— The  fee  paid  by  ed  in  his  account  should  not  be  allowed 

an  officer  or  employ^  to  a  notary  or  in  the  settlement  thereof.     (1889)   19 

other  officer  for  administering  an  oath  Op.  Atty.  Gen.  401. 
does   not   constitute   a   proper   charge 

.  §  3262a.  (Act  March  3,  1915,  c.  81,  §  7.)  Additional  officers  author- 
ized  to  administer  oaths  to  expense  accounts. 
Hereafter  the  provisions  of  section  eight  of  the  Act  of  Congress 
approved  August  twenty-fourth,  nineteen  hundred  and  twelve 
(Thirty-seventh  Statutes,  page  four  hundred  and  eighty-seven), 
relative  to  the  administering  of  oaths  to  travel  accounts  or  other 
expenses  against  the  United  States  shall  be  extended  to  chief 
clerks  in  the  offices  of  lighthouse  inspectors  or  other  employees 
in  the  Lighthouse  Service  designated  by  them.    (38  Stat.  928.) 

This  was  a  part  of  section  7  of  "An  act  to  authorize  aids  to  navigation  and 
other  works  in  the  Lighthouse  Service,  and  for  other  purposes,"  cited  above. 
The  remaining  portion  of  said  section  7  empowered  the  chief  clerks  and  em- 
ployes, named  above,  to  administer  oaths  of  office  to  employes  of  the  Light- 
house Service,  and  is  set  forth  ante,  §  3220a. 

Act  Aug.  24,  1912,  c.  355,  §  8,  referred  to  in  this  section,  is  set  forth  ante,  § 
8262. 

§  3263.  (R.  S.  §  1779.)     Restriction  upon  payments  for  newspapers, 
etc. 
No  executive  officer,  other  than  the  heads  of  Departments,  shall 
apply  more  than  thirty  dollars,  annually,  out  of  the  contingent  fund 
under  his  control,  to  pay  for  newspapers,  pamphlets,  periodicals,  or 
other  books  or  prints  not  necessary  for  the  business  of  his  office. 
Act  March  3.  1839,  c.  82,  §  3,  5  Stat.  349. 

Expenditures  for  newspapers  by  the  Executive  Departments  were  restricted 
by  R.  S.  §  192,  ante,  §  273. 

(R.  S.  §§  1780-1783.    Repealed.) 

These  sections  provided  for  punishment  of  any  officer,  etc,  who  should  n^- 
lect  or  refuse  to  make  returns  or  reports  required,  or  who  should  take  any 
consideration  for  procuring,  etc.,  any  contract,  office,  etc.,  or  who  should  take 
compensation  in  any  matter  to  which  the  United  States  was  a  party,  or  who 
should  act  as  officer  or  agent  of  the  United  States  in  any  transaction,  being 
pecuniarily  interested  therein.  They  were  incorporated  into  the  Criminal  Ck>de, 
in  chapter  5,  §§  101,  110,  112,  113,  post,  §§  10269,  10280,  10282«  10283,  and 
in  chapter  4,  §  41,  thereof,  post,  |  10205,  and  were  repealed  by  section  341 
thereof,  post,  f  10515. 

A  subsequent  act,  making  it  unlawful  for  certain  officers  specified,  or  other 
person  holding  any  office,  employment,  etc,  under  the  Government  of  the  Unit- 
ed States,  to  purchase,  at  less  than  full  value,  any  of  certain  claims  against 
the  Uniteid  States,  and  making  any  violation  of  the  act  punishable  as  a  mis- 
demeanor. Act  Feb.  25,  1897,  c  316,  29  Stat  595,  was  also  incorporated  into 
the  Criminal  Code,  in  chapter  5,  (  104,  thereof,  post,  i  10273,  and  was  re- 
pealed by  section  341  thereof,  post,  {  10515. 
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§  3264.  (R.  S.  §  1784.)     Prohibition  of  contributions,  presents,  etc., 

to  superiors. 
No  officer,  clerk,  or  employe  in  the  United  States  Government 
employ  shall  at  any  time  solicit  contributions  from  other  officers, 
clerks,  or  employes  in  the  Government  service  for  a  gift  or  present 
to  those  in  a  superior  official  position;  nor  shall  any  such  officials 
or  clerical  superiors  receive  any  gift  or  present  offered  or  presented 
to  them  as  a  contribution  from  persons  in  Government  employ  re- 
ceiving a  less  salary  than  themselves ;  nor  shall  any  officer  or  clerk 
make  any  donation  as  a  gift  or  present  to  any  official  superior.  Ev- 
ery person  who  violates  this  section  shall  be  summarily  discharged 
from  the  Government  employ. 

Act  Feb.  1,  1870,  c.  11.  16  Stat  63. 

By  Act  Aug.  24,  1912,  c.  389,  §  6,  post,  {  3287,  employes  in  the  classified  civil 
service  can  be  removed  only  after  notice. 

Notes  of  Deoisions 

Gifts    to    Presldent^^The    President         Cited    without    definite    application, 

cannot  properly  accept  presents  from  Ex  parte  Curtis  (1882)  1  Sup.  Ct.  381, 
persons  in  the  pubUc  service.  (1903)  384,  385,  106  U.  S.  371,  27  L.  Ed.  232; 
25  Op.  Atty.  Gen.  46.  U.  S.  v.  Curtis  (0.  C.  1882)  12  Fed. 

824,  839. 

(R.  S.  §  1785.    Repealed.) 

This  section  provided  for  punishment  of  any  officer,  etc.,  aiding,  etc.,  in  im- 
I>orting  or  trading  in  obscene  publications,  etc.,  or  articles  of  indecent  or 
immoral  use,  etc.  It  was  incorporated  into  the  Criminal  Code,  in  chapter  5, 
{  102,  thereof,  post,  §  10271,  and  was  repealed  by  section  341  thereof,  post,  S 
10515. 

Provisions  in  substantially  the  same  language  as  this  section,  contained  in 
the  Dingley  Tariff  Act  of  July  24,  1897,  c.  11,  §  17,  30  Stat  209,  also  in- 
corporated in  said  Criminal  Code  and  repealed  thereby,  Crim.  Code,  §§  102, 
841,  post,  §§  10271,  10515,  were  re-enacted  in  the  Payne-Aldrich  Tariff  Act  of 
Aug.  5,  1909,  c.  6,  §  10,  36  Stat  86,  and  were  again  re-enacted  in  the  Under- 
wood Tariff  Act  of  Oct  3,  1913,  c.  16,  §  IV,  G,  subsec.  2,  post,  §  5300. 

(R  S.  §  1786.  Superseded.) 
This  section  provided  for  proceedings  by  quo  warranto  for  removal  from 
office  of  any  person  holding  office  contrary  to  the  provisions  of  section  3  of  the 
fourteenth  amendment  to  the  Constitution.  It  was  superseded  by  the  removal 
of  the  disability  imposed  by  said  section  3  of  the  fourteenth  amendment  to  the 
Constitution,  by  Act  June  6,  1898,  c.  389,  ante,  §  3219. 

(R  S.  §  1787.  Repealed.) 
This  section  provided  that  every  person  knowingly  accepting  or  holding,  etc., 
any  office  under  the  United  States  or  any  state,  to  which  he  was  ineligible 
under  section  3  of  the  fourteenth  amendment  to  the  Constitution,  should  be 
guilty  of  a  misdemeanor,  and  prescribed  the  punishment  therefor.  It  was 
superseded,  with  R.  S.  §  1786,  by  the  removal  of  the  disability  imposed  by  said 
section  3  of  the  fourteenth  amendment  to  the  Constitution,  by  Act  June  6, 
1898,  c  889,  ante,  f  3219,  and  was  repealed  by  Crim.  Code,  f  341,  post,  § 
10515. 

(R  S.  §§  1788,  1789.  Repealed.) 
These  sections  provided  for  punishment  of  officers  concerned  in  disbursement 
or  collection  of  the  revenues  who  should  carry  on  any  trade  or  business  in 
public  funds  or  property.  They  were  incorporated  into  the  Criminal  Code, 
in  chapter  5,  §  103,  thereof,  post,  f  10272,  and  were  repealed  by  section  341 
thereof,  post,  f  10515. 

§  3265.  (R.  S.  §  1790.)     Restriction  on  payment  for  services. 

No  officer  or  clerk  whose  duty  it  is  to  make  payments  on  account 
of  the  salary  or  wages  of  any  officer  or  person  employed  in  connec- 
tion with  the  customs  or  the  internal-revenue  service,  shall  make  any 
payment  to  any  officer  or  person  so  employed  on  account  of  services 
rendered,  or  of  salary,  unless  such  officer  or  person  so  to  be  paid  has 
made  and  subscribed  an  oath  that,  during  the  period  for  which  he  is 
to  receive  pay,  neither  he,  nor  any  member  of  his  family,  has  re- 
ceived, either  personally  or  by  the  intervention  of  another  party. 
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any  money  or  compensation  of  any  description  whatever,  nor  any 
promises  for  the  same,  either  directly  or  indirectly,  for  services  ren- 
dered or  to  be  rendered,  or  acts  performed  or  to  be  performed,  in 
connection  with  the  customs  or  internal  revenue ;  or  has  purchased, 
for  like  services  or  acts,  from  any  importer,  if  affiant  is  connected 
with  the  customs,  or  manufacturer,  if  affiant  is  connected  with  the 
internal-revenue  service,  consignee,  agent,  or  custom-house  broker,  or 
other  person  whomsoever,  any  merchandise,  at  less  than  regular  retail 
market  prices  therefor. 

Act  July  18,  1866,  c.  201,  §  30,  14  Stat.  185. 

Collectors  of  customs  and  their  special  deputies  were  authorized  to  admin- 
ister  oaths  to  officers  of  the  Revenue  Marine  Service  and  employes  in  the 
customs  service  required  by  this  section  by  Act  March  15,  1898,  c.  68,  §  1» 
post,  i  5360. 

Nates  of  Deoisiona 

Treasury  regiiiatlon  as  to  oaths.— The  Fee  for  administering  oath.^The  Sec- 
Secretary  of  the  Treasury  has  power,  retary  of  the  Treasury  can  declare  by 
under  section  235,  ante,  to  make  a  regu-  regulation  that  the  oath  required  by 
lation  that  the  oaths  to  be  taken  by  an  this  section  can  be  taken  only  by  an 
officer  of  the  revenue  marine  service,  officer  authorized  to  administer  oaths 
or  an  officer  or  employ^  in  any  branch  generally.  The  fee  paid  by  the  officer 
of  the  customs  service,  to  the  correct-  or  employ^  in  such  case  for  administer- 
ness  of  his  account  for  pay  or  salary,  ing  the  oath  does  not  constitute  a  prop- 
as  required  by  R.  S.  §  1700  (this  sec-,  er  charge  against  the  United  States, 
tion)  and  section  2693,  shall  be  taken  and  if  charged  in  his  account  should  not 
before  some  person  authorized  to  ad-  be  allowed  in  the  settlement  thereof, 
minister  oaths  generally.  (1889)  19  (1889)  19  Op.  Atty.  Gen.  401. 
Op.  Atty.  Gen.  401. 

§  3266.  (Act  Feb.  24,  1899,  c.  187,  §  4.)  Civil  pension  roll,  etc., 
prohibited. 
The  establishment  of  a  civil  pension  roll  or  an  honorable  service 
roll,  or  the  exemption  of  any  of  the  officers,  clerks,  and  persons  in 
the  public  service  from  the  existing  laws  respecting  employment 
in  such  service,  is  hereby  prohibited.    (30  Stat.  890.) 

This  was  a  provision  of  section  4  of  the  legislative,  execative,  and  judicial 
appropriation  act  for  the  fiscal  year  1900,  cited  above. 

The  preceding  portion  of  the  section  provided  that  "the  appropriations  herein 
made  for  the  officers,  clerks,  and  other  persons  employed  in  the  public  service 
shall  not  be  available  for  the  compensation  of  any  persons  permanently  in- 
capacitated for  performing  such  service."  A  provision  substantially  similar 
is  made  by  each  subsequent  legislative,  executive,  and  judicial  appropriation 
act  The  provision  for  the  fiscal  year  1917,  by  Act  May  10,  1916,  c  117,  f  3, 
39  Stat,  was  as  follows: 

"The  appropriations  herein  made  for  the  officers,  clerks,  and  persons  em- 
ployed in  the  public  service  shall  not  be  available  for  the  compensation  of  any 
persons  incapacitated  otherwise  than  temporarily  for.  performing  such  service." 
A  proviso  annexed  to  this  section,  that  the  annual  leave  of  absence  to 
clerks  and  employes  in  the  Executive  Departments,  shall  be  exclusive  of 
Sundays  and  legal  holidays,  is  set  forth  ante,  §  240. 

A  provision  similar  to  that  of  this  section,  set  forth  here,  prohibiting  the 
establishment  of  a  civil  pension  roll,  etc.,  in  the  postal  service,  made  by  Act 
March  1,  1909,  c  232,  is  set  forth  post,  §  7252. 

§  3267.  (Res.  April  15,  1904,  No.  23.)     Medals  presented  to  officers 
or  others  for  distinguished  or  meritorious  services ;   duplicates 
for  those  lost  or  destroyed. 
In  any  case  where  the  President  of  the  United  States  has  here- 
tofore, under  any  Act  or  resolution  of  Congress,  caused  any  medal 
to  be  made  and  presented  to  any  officer  or  person  in  the  United 
States  on  account  of  distinguished  or  meritorious  services,  on  a 
proper  showing  made  by  such  person  to  the  satisfaction  of  the  Pres- 
ident that  such  medal  has  been  lost  or  destroyed  through  no  fault 
of  the  beneficiary,  and  that  diligent  search  has  been  made  therefor, 
the  President  is  hereby  authorized  to  cause  to  be  prepared  and  de- 
livered to  such  person  a  duplicate  of  such  medal,  the  cost  of  which 
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shall  be  paid  out  of  any  money  in  the  Treasury  not  otherwise  ap- 
propriated.   (33  Stat.  588.) 

This  was  a  joint  resolution  entitled  "Joint  resolation  authorizing  the  issue 
of  duplicate  medals  where  the  originals  have  been  lost  or  destroyed." 

The  issue  of  medals  of  honor  to  replace  medals  issued  to  officers  or  men  of 
the  Army  for  distinguished  gallantry  in  action,  under  Res.  July  12,  1862,  No. 
52,  ante,  §  1937,  and  Act  March  3,  1863,  c.  79,  §  6,  ante,  §  1938,  was  author- 
ized  by  provisions  of  Act  April  23,  1904,  c.  1485,  ante,  §  1940.  Investigations 
as  to  the  conferring  of  such  medals  of  honor  were  authorized  by  Act  June  3, 
1916,  c.  134,  §  122,  ante,  §  1940a. 

Medals  of  honor  which  had  been  replaced  by  others  were  not  required  to  be 
surrendered  by  Kes.  Feb.  27,  1907,  No.  17,  ante,  §  1941. 

An  Army  and  Navy  Medal  of  honor  roll  was  created  by  Act  April  27,  1916, 
c.  88,  ante,  §§  1941a-1941e. 

§  3268.  (Act  Jan.  31,  1881,  c.  32,  §  2.)     Foreign  decorations,  etc., 
conferred  on  officers  of  United  States ;  not  to  be  shown  or  ex- 
posed upon  person  of  officer. 
No  decoration,  or  other  thing,  the  acceptance  of  which  is  author- 
ized by  this  act,  and  no  decoration  heretofore  accepted,  or  which 
may  hereafter  be  accepted,  by  consent  of  Congress,  by  any  officer 
of  the  United  States,  from  any  foreign  government,  shall  be  pub- 
licly shown  or  exposed  upon  the  person  of  the  officer  so  receiving 
the  same.    (21  Stat.  604.) 

This  section  and  the  section  next  following  were  sections  2  and  3  of  an  act 
entitled  *'An  act  authorizing  certain  persons  therein  named  to  accept  of  certain 
decorations  and  presents  therein,  from  foreign  governments,  and  for  other 
purposes." 

Officers  of  the  United  States  are  prohibited  from  accepting,  without  the  con- 
sent of  Congress,  any  present,  emolument,  office,  or  title,  of  any  kind  what- 
ever, from  any  king,  prince,  or  foreign  state,  by  Const,  art.  1,  §  9,  cl.  8, 
ante,  p.  L 

Section  1  of  this  act  authorized  certain  officers  named  to  accept  certain 
decorations,  medals,  and  presents,  specified  therein,  from  foreign  governments. 
It  is  omitted,  as  private  and  temporary  merely. 

§  3269.  (Act  Jan.  31,  1881,  c.  32,  §  3.)  Foreign  decwrations,  etc., 
conferred  on  officers  of  United  States;  delivery  through  State 
Department. 

Hereafter  any  present,  decoration,  or  other  thing,  which  shall 
be  conferred  or  presented  by  any  foreign  government  to  any  offi- 
cer of  the  United  States,  civil,  naval,  or  military,  shall  be  tendered 
through  the  Department  of  State,  and  not  to  the  individual  in  per- 
son, but  such  present,  decoration,  or  other  thing  shall  not  be  de- 
livered by  the  Department  of  State  unless  so  authorized  by  act  of 
Congress.     (21  Stat.  604.) 

See  notes  to  preceding  section  of  this  act,  ante,  {  3268. 

Notes  of  Deoisionfl 

Consent    of    Congress.— This    section  unless  authority  therefor  be  first  ob- 

does  not  authorize  the  delivery  of  such  tained  by  act  of  Congress,  as  required 

presents  or  decorations  to  any  particu-  by  Const,  art.  11,  §  2,  par.  2.     (1909) 

lar  class  of  officers,  or  to  any  officer,  27  Op.  Atty.  Gen.  219. 

§  3270.  (Act  Aug.  15,  1876,  c.  287,  §  6.)     Prohibition  of  contribu- 
tions for  political  purposes ;  discharge  from  service  and  punish- 
ment for  violation  of  provisions. 
All  executive  officers  or  employees  of  the  United  States  not  ap- 
pointed by  the  President,  with  the  advice  and  consent  of  the  Sen- 
ate, are  prohibited  from  requesting,  giving  to,  or  receiving  from,  any 
other  officer  or  employee  of  the  Government,  any  money  or  property 
or  other  thing  of  value  for  political  purposes ;  and  any  such  officer 
or  employee,  who  shall  offend  against  the  provisions  of  this  section 
shall  be  at  once  discharged  from  the  service  of  the  United  States; 
and  he  shall  also  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 

(4461) 

Digitized  by  VjOOQ IC 


3270 


BteVBRAL  CLASSES  OF  OFFICERS  AND  EMPLOYES  (Tit.  19 


viction  thereof  shall  be  fined  in  a  sum  not  exceeding  five  hundred 
dollars.    (19  Stat.  169.) 

This  section  was  part  of  the  legislative,  ezecutiye,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1877,  cited  above. 

The  provisions  of  this  section  for  punishment  as  a  misdemeanor  of  any 
offense  against  its  provisions  were  superseded  by  the  more  comprehensive 
provisions  of  the  Civil  Service  Act  of  Jan.  16,  1883,  c  27,  §§  11-15,  22  Stat. 
406,  407,  which  were  incorporated  in  the  Criminal  Code,  §§  118-122,  post, 
§§  10288-10292,  and  were  repealed  by  section  341  of  said  Code,  post,  §  10515. 

Refusal  to  contribute  for  political  purposes  shall  not  result  in  removal  or 
prejudice  to  persons  in  the  classified  civil  service,  by  Act  Jan.  16,  1883,  c.  27, 
§  2,  post,  §  3272(2)5. 

Employes  in  the  classified  civil  service  can  be  removed  only  after  notice,  by 
Act  Aug.  24,  1912,  c.  389,  §  6,  post,  §  3287. 

Notes  of  Deoisiona 


Constitutionality.— In  executing  it» 
power  to  prohibit  acts  of  ofllcers  or  em- 
ployes which  are  incompatible  with  the 
proper  discharge  of  their  duties,  or 
which  impair  the  efficacy  or  tend  to 
demoralize  the  public  service,  congress 
must  exercise  its  judgment  and  discre- 
tion hi  determining  what  acts  are  or  are 
not  of  such  a  pernicious  character  and 
tendency,  and  it  is  only  when  congress 
has  palpably  transgressed  the  limits  of 
its  discretion  that  the  judicial  depart- 
ment will  intervene.  It  is  sufficient  to 
justify  the  exercise  of  legislative  discre- 
tion if  the  prohibited  acts  tend  to  intro- 
duce interests  which  disturb  the  just 
equipoise  of  official  relations.  U.  S.  y. 
Curtis  (C.  C.  1882)  12  Fed.  824. 

An  act  of  congress  prohibiting  execu- 
tive officers  or  employes  from  request- 
ing or  receiving  from  other  officers  or 
eipploy^s  any  money  or  thing  of  value 
for  political  purposes,  does  not  prohibit 
an  act  of  a  nature  pertaining  so  exclu- 
sively to  the  sphere  of  private  conduct 
as  not  to  be  within  the  power  of  con- 
gress to  prescribe  regulations  for  the 
discipline  of  government  officials;  it  is 
only  when  congress  has  palpably  trans- 
gressed the  limits  of  its  discretion  that 
the  judicial  department  will  intervene. 
Id. 

Congress  may  lawfidly  prescribe  all 
needful  regulations  for  the  discipline  of 
government  officials,  and  may  declare 
what  Infractions  of  discipline  shall  be 
treated  as  criminal  offenses,  and  it  may 
prohibit  co-operation  between  officials 
in  the  raising  of  funds  for  political  pur- 
poses.    Id. 

This  section  applies  only  where  there 
is  concerted  action  between  the  officials 
giving  and  receiving  the  contributions, 
and  is  within  the  constitutional  power 
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of  Congress  to  regulate  the  conduct  of 
to  prescribe  all  needful  regulations  for 
government  officials  in  so  far  as  neces- 
sary for  the  good  of  the  service.    Id. 

Act  March  15,  1876,  prohibiting  "all 
executive  officers  or  employ6s  of  the 
United  States,  not  appointed  by  the 
president  with  the  advice  and  consent 
of  the  senate,"  from  "requesting,  giv- 
ing to,  or  receiving  from  any  other  offi- 
cer or  employ^  of  the  government  any 
money  or  property  or  other  thing  of 
value  for  political  purposes,"  is  consti- 
tutional; it  being  lawful  for  congress 
the  discipline  of  government  officials. 
U.  S.  V.  Curtis  (N.  Y.  1882)  11  Abb. 
N.  CI. 

Members  of  congress.^A  member  of 
congress  is  not  an  "officer  of  the  gov- 
ernment," within  the  meaning  of  this 
section.    (1882)  17  Op.  Atty.  Gen.  419. 

Executive  order.— The  order  of  the 
President  of  January  31,  1902,  forbid- 
ding all  officers  and  employes  of  the 
United  States  to  influence  legislation  by 
Congress  in  their  own  interest,  pro- 
hibits the  Navy  Yard  and  Arsenal  Em- 
ployes' Protective  Association,  of  Wash- 
ington, from  seeking  to  influence  Con- 
gress or  its  committees  to  pass  a  pend- 
ing bill  granting  an  additional  fifteen 
days'  leave  of  absence  to  the  employes 
who  constitute  that  association.  (1902) 
23  Op.  Atty.  Gen.  637. 

Prosecutions  under  statute.— Under 
this  statute  the  person  indicted  can 
only  be  tried  for  doing  the  thing  which 
the  statute  prohibits;  and  unless  this  of 
itself,  isolated  from  all  its  concomi- 
tants, can  be  competently  made  a  crime 
by  congress,  the  statute  is  nugatory. 
U.  S.  y.  Curtis  (C.  C.  1882)  12  Fed. 
824. 
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CHAPTER  B 
Civil  Service  Commission  and  Classified  Civil  Service 


Sec. 
8271. 


3272. 


3273. 
3274. 

8275. 
3276. 
3277. 


327a 


8279. 


Ciyil  Service  Ck>mmission;  ap- 
pointment; removal;  vacancies; 
salaries  and  expenses. 

Duties  of  commissioners. 

(1)  Preparation  of  rules. 

(2)  Provisions  of  rules. 

1.  Competitive  examinations. 

2.  Selection    of    oflScers,   etc., 

according  to  results  of 
examinations. 

8.  Apportionment  of  appoint- 
ments; applications  for 
examinations. 

4.  Probation  before  absolute 
appointment 

6.  Contributions  for  political 
purposes. 

6.  Political   coercion   by    offi- 

cers. 

7.  Non-competitive     examina- 

tions in  certain  cases. 
6.  Notice  of  appointments,  re- 
jections, transfers,  resig- 
nations,    and    removals; 
exceptions  to  be  set  forth 
with  rules. 
(8)  Regulations  for  examinations, 
and  records. 

(4)  Investigations  and  reports  on 

execution  of  act. 

(5)  Annual  reports. 

Members  and  representatives  of 
Commission  authorized  to  ad- 
minister oaths  to  witnesses. 

Chief  examiner;  secretary  of 
Commission,  and  employes; 
boards  of  examiners;  times  and 
places  for  examinations. 

Rooms  and  accommodations  for 
Commission. 

Violation  of  duties,  etc.,  by  com- 
missioners, officers,  etc. 

(1)  Classification    of    clerks    and 

employ^    in    customs    dis- 
tricts. 

(2)  Classification    of    clerks    and 

employes  at  post-offices. 
(8)  Revision  of  classification  and 
inclusion,  by  heads  of  Exec- 
utive Departments,  of  plac- 
es,  clerks,   etc,   not  before 
classified. 
Appointments  and  promotions  in 
classified    service    to    be    made 
only  upon  examination;   officers 
and  persons  not  required  to  be 
classified. 
Appointments   of  deputy  collec- 
tors   of   internal   revenue   and 
deputy    marshals,    required    to 
give   bond,   without  regard   to 
provisions  of  Civil  Service  Act; 
revocations,   by   officer   requir- 
ing said  bond,  of  appointments 
of   subordinates,  |md  appoint* 


Sec 

ments  of  successors,  at  discre- 
tion. 

8280.  Persons   habitually   using  intoxi- 

cants to  excess  not  to  be  ap- 
pointed or  retained. 

8281.  Restriction    on    appointments    of 

members  of  same  family. 

3282.  Recommendations  by  Senators  or 

Representatives,  except  as  to 
character  or  residence,  not  to 
be  considered  in  examinations 
or  appointments. 

3283.  Applications  for  examination   to 

be  accompanied  by  a  certificate 
of  residence. 

3284.  Examinations  to  be  in  State,  etc., 

of  applicant's  residence;  per- 
sons afflicted  with  tuberculosis 
not  to  be  appointed;  certificate 
of  health  to  accompany  applica- 
tion; restriction  on  appointment 
from  same  family. 

3285.  System   of  efficiency  ratings  for 

classified  service  in  Executive 
Departments  based  upon  rec- 
ords; minimum  ratings  for  pro- 
motion, demotion  and  dismissal, 
subject  to  civil  service  rules; 
copies  of  records  for  Commis- 
sion; retention  of  honorably  dis- 
charged soldiers  and  sailors  on 
reductions  of  force;  removal 
from  office  and  punishment  for 
violation  of  section. 

3286.  Reports  by  Commission  as  to  ad- 

ministrative needs  of  personnel 
in  Executive  Departments,  etc., 
and  as  to  system  of  efficiency 
ratings. 
3286a.  Executive     order     for     annual 
submission  to  Commission  of 
outline     of     organization     of 
Government,  suspended. 
3286b.  System    of    efficiency    ratings; 
Division    of    Efficiency;     ap- 
pointment  of   chief;    reports; 
limit  of  compensation  of  em- 
ployes. 
3286c  Division  of  Efficiency  changed  to 
Bureau    of    Efficiency;     inde- 
pendent establishment;   trans- 
fer   of    officers;     employees, 
records,  etc. 
3286d.  Bureau    of    Efficiency;     duties 
imposed     on     Civil     Service 
Commission  transferred  to. 

3287.  Removals    from    classified    civil 

service  only  for  cause,  to  pro- 
mote efficiency;  notice  of  charg- 
es, answer,  etc.;  record  of  re- 
moval, and  copies  thereof;  mem- 
bership in  organization  of  pos- 
tal employes  for  improving 
conditions,  etc.,  not  cause  for 
reduction  in  rank,  etc.;  or  for 
ren)oval;. right  to  petition,  etc. 
Congress,  not  to  be  denied. 
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§  3271.  (Act  Jan.  16,  1883,  c.  27,  §  1.)  Civil  Service  Commission; 
ap|)ointment ;  removal;  vacancies;  salaries  and  expenses. 

The  President  is  authorized  to  appoint,  by  and  with  the  advice 
and  consent  of  the  Senate,  three  persons,  not  more .  than  two  of 
whom  shall  be  adherents  of  the  same  party,  as  Civil  Service  Com- 
missioners, and  said  three  commissioners  shall  constitute  the  Unit- 
ed States  Civil  Service  Commission.  Said  commissioners  shall 
hold  no  other  official  place  under  the  United  States. 

The  President  may  remove  any  commissioner;  and  any  vacancy 
in  the  position  of  commissioner  shall  be  so  filled  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate,  as  to  conform 
to  said  conditions  for  the  first  selection  of  commissioners. 

The  commissioners  shall  each  receive  a  salary  of  three  thousand 
five  hundred  dollars  a  year.  And  each  of  said  commissioners  shall 
be  paid  his  necessary  traveling  expenses  incurred  in  the  discharge 
of  his  duty  as  a  commissioner.    (22  Stat.  403.) 

This  section  and  the  section  next  following  were  sections  1  and  2  of  the 
Civil  Service  Act  of  1883,  cited  above. 

Sections  3-10  of  the  act  are  set  forth  post,  §§  3274-3278,  3280-3282. 

Sections  11-15  of  the  act,  prohibiting'  assessments,  subscriptions,  and  con- 
tributions for  political  purposes,  from  officers,  clerks,  or  employes,  etc.,  of  the 
United  States,  and  making  punishable  violations  of  their  provisions,  were  in- 
corporated in  the  Criminal  Code,  in  Chapter  5,  §§  118-122  thereof,  post,  §§ 
10288-10292,  and  were  repealed  by  section  341  thereof,  post,  §  10515. 

Recent  legislative,  executive,  and  judicial  appropriation  acts  provide  for 
salaries  for  the  commissioners  increased  beyond  the  amount  fixed  by  this  sec- 
tion. The  provisions  for  the  fiscal  year  1917  were:  "For  commissioner,  acting 
as  president  of  the  commission,  $4..')00;  two  commissioners,  at  $4,000  each,'* 
by  Act  May  10,  1916,  c  117,  §  1,  39  Stat 

Limitations  on  subsistence  allowances,  or  money  in  lieu  thereof,  were  made 
by  Act  April  6,  1914,  c.  52,  §  1,  and  Act  Aug.  1,  1914,  c.  223,  §  13,  ante,  §§ 
3236a,  3236b. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensa- 
tion appropriated  by  the  legislative,  executive,  and  judicial  appropriation 
acts  are  repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  em- 
ployes appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or 
compensation  of  such  ofiicers  or  employes,  respectively,  until  otherwise  fixed 
by  an  annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141, 
§  6,  post,  §  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appropri- 
ated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  §  6  of  said  act,  post,  §  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  {  6,  aa 
amended  by  Act  Aug.  29,  1916,  c.  417,  post,  §  3230a. 

Notes  of  Deoisiona 

Constitutionality  of  civil  service  act.^  reau  described  as  medical  referee,  as- 
The  act  approved  January  16,  1883,  sistant  medical  referee,  medical  exam- 
known  as  the  "civil  service  law,"  does  iners,  and  law  clerk,  being  "exclusive- 
not  delegate  legislative  power  to  the  ly  professional,"  do  not  fall  within  the 
president  and  civil  service  commission-  operation  of  the  civil  service  law;  they 
ers,  and  is  within  the  scope  of  the  gen-  ore  excepted  therefrom  by  rule  XIX. 
eral  powers  conferred  upon  congress  by  (1885)  18  Op.  Atty.  Gen.  187. 
article  1,  §  8,  cl.  18,  of  the, constitution.  Those  described  as  principal  examin- 
Butler  V.  White  (O.  C.  1897)  83  Fed.  ers  for  review  board  are  not  excepted 
57g.  and  in  appointing  them  the  civil  service 

Act  Jan.  16,  1883,  c  27,  22  Stat  403,  la^  ^^^  regulations  should  be  observ- 

and  its  supplements,  establishing  what  ®^'    ^^' 

is  known  as  the  "civil  service  commis-  The  volunteer  pension  branch  of  the 

sion,"  is  constitutional     In   re  Miller  War   Department  was  not  within   the 

(D.  C.  1887)  5  Mackey,  607.  classified  service,  and  positions  there- 

'        *     ■  in   cannot  now   be   classified,   as   that 

Relation    of   commission    to    depart-  branch  no  longer   exists,  having  been 

nents.— The  officers  in  the  pension  bu-  merged  into  the  record  and  pension  di- 
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vision  of  that  department     (1897)  22 
Op.  Atty.  Geo.  6. 

Section  238,  ante,  requiring  not  less 
than  seven  hours  of  labor  a  day  in  the 
executive  department,  does  not  apply 
to  employes  of  the  civil  service  commis- 
sion, which  is  not  attached  in  any  wise 
to  any  of  the  executive  departments, 
nor  is  it  subject  in  any  wise  to  the 
control  of  any  of  the  heads  of  such  de- 


partments.    (1898)  22  Op.  Atty.  Gen. 
62. 

The  inhibitions  contained  in  section 
272  respecting  the  prosecution  of  claims 
against  the  United  States  are  not  ap- 
plicable to  the  United  States  civil  serv- 
ice  commission,  the  commission  not 
being  comprehended  within  the  term 
"department"  as  used  in  that  section. 
(1903)  25  Op.  Atty.  Gen.  6. 


§  3272.  (Act  Jan.  16,  1883,  c.  27,  §  2.)     Duties  of  commissioners. 

It  shall  be  the  duty  of  said  commissioners : 

(1)  Preparation  of  rules. 

First.  To  aid  the  President,  as  he  may  request,  in  preparing  suit- 
able rules  for  carrying  this  act  into  effect,  and  when  said  rules  shall 
have  been  promulgated  it  ^hall  be  the  duty  of  all  officers  of  the 
United  States  in  the  departments  and  offices  to  which  any  such  rules 
may  relate  to  aid,  in  all  proper  ways,  in  carrying  said  rules,  and  any 
modification  thereof,  into  effect. 

Notes  of  Deoisiona 


Enforcement  of  rules.— The  rules  pro- 
mulgated by  the  president  which  place 
office  deputies  in  the  marshal's  office 
in  the  classified  civil  service  list  are 
not  a  statute,  nor  have  they  the  force 
of  law.  They  are  merely  executive 
rules  and  regulations  by  authority  of 
law,  and  are  effective,  if  at  all,  only 
for  the  internal  control  and  government 
of  the  civil  service  and  the  executive 
departments.  The  courts  of  equity  have 
no  jurisdiction  or  authority  to  enforce 
them.  Taylor  v.  Kercheval  (C.  C.  1897) 
82  Fed.  497. 

Under  the  civil  service  law,  neither 
the  civil  service  commission,  nor  the 
president,  nor  both  combined,  can  make 
any  regulations  with  the  force  and  ef- 
fect of  law,  nor  wiU  courts  of  equity 
enforce  them.  The  president  has  pow- 
er to  enforce  such  regulations  by  the 
exercise  of  the  power  of  removal,  and, 
if  he  does  not  do  so,  courts  of  equity 
will  not  interfere.  Flemming  v.  9tahl 
(C.  C.  1897)  83  Fed.  940. 

Officers  of  District  of  Columbia.— The 
dvil  service  act  does  not  apply  to  the 


officers  and  employes  of  the  District  of 
Columbia.     (1898)  22  Op.  Atty.  Gen.  59. 

Holding  state  offloew— The  holding  of 
a  state  office  by  an  officer  or  employ^ 
in  the  civil  service  of  the  United  States 
is  not  prohibited  by  any  act  of  con- 
gress, but  is  prohibited  with  certain  ex- 
ceptions by  executive  orders.  An  em- 
ploy6  of  the  United  States  Fish  Com- 
mission, not  in  the  service  by  appoint- 
ment, is  not  an  officer  and  may  act  as 
village  constable,  provided  this  does  not 
interfere  with  the  regular  and  efficient 
discharge  of  his  employment  under  the 
government  (1884)  18  Op.  Atty. 
Gen.  3. 

Construction  of  regulations^— Con- 
gress probably  intended  that  all  ques- 
tions in  regard  to  eligibility  under  the 
civil  service  law  should  be  decided  by 
the  commission.  (1907)  26  Op.  Atty. 
Gen.  260. 

— •  By  attorney  generals— See  notes 
under  {  530. 


(2)  Provisions  of  rules. 

Second.  And,  among  other  things,  said  rules  shall  provide  and  de- 
clare, as  nearly  as  the  conditions  of  good  administration  will  warrant, 
as  follows : 

1.  Competitive  examinations. 

First,  for  open,  competitive  examinations  for  testing  the  fitness  of 
applicants  for  the  public  service  now  classified  or  to  be  classified 
hereunder.  Such  examinations  shall  be  practical  in  their  character, 
and  so  far  as  may  be  shall  relate  to  those  matters  which  will  fairly 
test  the  relative  capacity  and  fitness  of  the  persons  examined  to  dis- 
charge the  duties  of  the  service  into  which  they  seek  to  be  appointed. 

S.  Selection  of  officers,  etc,  according  to  results  of  examinations. 

Second,  that  all  the  offices,  places,  and  employments  so  arranged 
or  to  be  arranged  in  classes  shall  be  filled  by  selections  according  to 
4  U.S.CoMP.'16— 280  (4465) 
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grade  from  among  those  graded  highest  as  the  results  of  such  com- 
petitive examinations. 

Notes  of  Deoisiona 


Certificate  of  ellglblesw— The  certifi- 
cate of  eligibles  delivered  to  an  ap- 
pointing officer  by  the  subordinates  of 
the  civil  service  commission  is  a  com- 
plete authority  to  such  officer  to  make 
any  selection  he  may  desire  therefrom, 
and  is  a  complete  protection  to  the  ap- 
pointee. (1896)  21  Op.  Atty.  Gen. 
335. 

Transfers^— Paymasters*  clerks  as- 
signed to  sea  duty  not  being  classified 
by  the  executive  order  of  May  6,  1896, 
while  those  performing  similar  services 
in  offices  on  shore  were,  there  is  no 
authority  for  transferring  one  of  the 
former  to  a  similar  position  in  the 
Navy  Department  (1897)  21  Op. 
Atty.  Gen.  503. 


Preferences  additional  to  those  cre- 
ated by  §  32 1 4w— Executive  order  of 
July  5,  1906,  which  directs  the  certifi- 
cation next  after  the  eligibles  entitled 
to  preference  under  section  8214,  ante, 
of  persons  honorably  discharged  from 
the  United  States  navy  as  water  ten- 
ders, oilers,  and  firemen,  for  the  posi- 
tion of  fireman  in  the  State,  War,  and 
Navy  Building,  persons  honorably  dis- 
charged as  warrant  machinists  in  the 
navy  for  the  position  of  chief  engineer 
or  assistant  engineer,  and  persons  hon- 
orably discharged  as  noncommissioned 
officer^  in  the  United  States  army  for 
the  position  of  watchman  in  that  build- 
ing, is  inconsistent  with  the  provisions 
of  the  civil  service  act,  an3  therefore 
without  sanction  of  law.  (1909)  28 
Op.  Atty.  Gen.  112. 

S.  Apportionment  of  appointments;   applications  for  examinations. 

Third,  appointments  to  the  public  service  aforesaid  in  the  depart- 
ments at  Washington  shall  be  apportioned  among  the  several  States 
and  Territories  and  the  District  of  Columbia  upon  the  basis  of  pop- 
ulation as  ascertained  at  the  last  preceding  census.  Every  applica- 
tion for  an  examination  shall  contain,  among  other  things,  a  state- 
ment, under  oath,  setting  forth  his  or  her  actual  bona  fide  residence 
at  the  time  of  making  the  application,  as  well  as  how  long  he  or  she 
has  been  a  resident  of  such  place. 

A  similar  apportionment  of  the  appointments  of  the  Treasury  Department 
was  provided  for  by  Act  March  3,  1875,  c.  130,  §  2,  ante,  §  352. 

Applications  for  examination  for  appointment  in  the  Departmental  service 
in  the  District  of  Columbia  were  required  to  be  accompanied  by  a  certificate 
of  an  officer,  of  the  residence  of  the  applicant,  by  a  provision  of  Act  July  11, 
1890,  c.  667,  §  1.  post,  §  3283. 

Applications  for  appointment  were  required  to  be  accompanied  by  a  certifi- 
cate of  health,  by  a  provision  of  Act  July  2,  1909,  c.  2,  §  7,  post,  §  3284. 


Deoisions 

(1910)  28  Op.  Atty.  Gen.  298,  overrul- 
ing (1909)  27  Op.  Atty.  Gen.  546. 

Appointment  contrary  to  apportion- 
ments—An  appointment  inadvertently 
made  upon  certification  from  the  eligi- 
ble list  of  one  state,  where  the  ap- 
pointee was  at  the  time  of  the  appoint- 
ment a  resident  of  another  state,  is  not 
invalid;  this  subsection  being  directory 
only.     (1891)  20  Op.  Atty.  Gen.  274. 

i.  Probation  before  absolute  appointment. 

Fourth,  that  there  shall  be  a  period  of  probation  before  any  abso- 
lute appointment  or  employment  aforesaid. 


Notes  of 
Preferences  to  ex-soldlers  and  sail- 
ors^—Preference  in  the  matter  of  ap- 
pointment to  civil  qffice  accorded  by 
section  3214,  ante,  to  persons  honor- 
ably discharged  from  the  military  or 
naval  service  by  reason  of  disability 
resulting  from  wounds  or  sickness  in- 
curred in  the  line  of  duty,  is  not  sub- 
ject   to    the    law    of    apportionment. 


Notes  of 

Tenure  of  probationary  appointee.^ 

A  probationary  appointment,  made  aft- 
er the  appointee  has  passed  a  civil 
service  examination,  does  not  give  him 
a  fixed  tenure  of  office  for  six  months. 
Ruggles  V.  U.  S.  (1910)  45  Ct  CI.  86. 

Ofllee  transferred  to  classified  flst.^ 

A  person  appointed  to  a  position  not 

(4466) 


Deoisioiifl 

in  the  classified  service,  but  which  was 
subsequently  classified  by  the  executive 
order  of  May  6,  1896,  is  not  subject  to 
a  probation  of  six  months,  but  is  enti- 
tled to  an  the  rights  and  benefits  of 
persons  of  the  same  class  or  grade  un- 
der the  civil  service  act,  and  may  be 
transferred.  (1807)  21  Op.  Atty.  Gen. 
534. 
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6.  Contributions  for  political  purposes. 

Fifth,  that  no  person  in  the  public  service  is  for  that  reason  under 
any  obligations  to  contribute  to  any  political  fund,  or  to  render  any 
political  service,  and  that  he  will  not  be  removed  or  otherwise  prej- 
udiced for  refusing  to  do  so. 

Assessments,  subscriptions,  and  contributions  for  political  purposes  were 
prohibited  by  sections  11-15  of  this  act  which  were  incorporated  into  the 
Criminal  Oode,  in  Chapter  5,  §§  11&-122  thereof,  post,  §§  10288-10292,  and 
were  repealed  by  section  341  thereof,  post,  f  10515. 

Executive  officers  and  employes,  not  appointed  by  the  President  with  the  ad- 
vice and  consent  of  the  Senate,  are  prohibited  from  soliciting,  receiving  or  mak- 
ing political  contributions  from  or  to  each  other,  by  Act  Aug.  15,  1876,  c  287, 
i  6,  ante,  §  3270. 

Notes  of  Dedsioiifl 

Removal.— The  civil  service  law  does  service;  hence  presidential  rule  11,  re- 

not  prohibit  removal  or  discharge,  ex-  lating  to  the  civil  service,  and  provid- 

cept  for  giving,  withholding,  or  neglect-  ing  (as  amended  July  27, 1897)  that  na 

.  ing  to  make  contributions  of  money  for  removal  shall  be  made  without  giving 

political  purposes.  the  accused  notice  and  an  opportunity 

The  rules  promulgated  by  the  presi-  to  make  defense,  has  no  such  authority 

dent  on  November  2,  1896,  providing  as  law  as  confers  upon  the  holder  of 
for  certain  classifications  and  exemp-  .  an  office  a  vested  right  thereto,  with 

tions,  and  regulating  promotions  in  the  the  right  to  invoke  the  equitable  pow- 

civil  service,  do  not  regulate  removals  er  of  the  courts  to  restrain  his  remov- 

from  office,  except  for  political  or  re-  al  in  violation  of  such  rule.     Page  ▼• 

ligious  opinions  or  affiliations.    Carr  v.  Moffett  (C.  O.  1898)  85  Fed.  38. 

Gordon    (C.    C.    1897)    82    Fed.   373;  These  decisions  were  rendered  prior 

Morgan  v.  Nunn  (C.  C.  1898)  84  Fed.  to  the  enactment  of  §  3287,  post 

551.  Change  of  rankw— The  rank  or  posi- 

Neither  R.  S.  §  1753,  ante,  §  3213,  tion  of  a  subordinate  officer  under  the 

nor  Civil  Service  Act  Jan.  16,  1883,  civil  service  law  and  rules  cannot  be 

puts  any  restrictions  upon  the  power  changed  by  his  superior  or  the  appoint- 

of  removal  from  appointive  offices  ex-  ing    power,    except   for   causes    other 

cept  for  refusal  to  contribute  to  politi-  than  political.    Butter  ▼.  White  (O.  C. 

cal  funds  or  neglect  to  render  political  1897)  83  Fed.  578. 

6.  Political  coercion  by  officers. 

Sixth,  that  no  person  in  said  service  has  any  right  to  use  his  official 
authority  or  influence  to  coerce  the  political  action  of  any  person  or 
body. 

7.  Non-competitive  examinations  in  certain  cases. 

Seventh,  there  shall  be  non-competitive  examinations  in  all  proper 
cases  before  the  commission,  when  competent  persons  do  not  com- 
pete, after  notice  has  been  given  of  the  existence  of  the  vacancy, 
under  such  rules  as  may  be  prescribed  by  the  commissioners  as  to 
the  manner  of  giving  notice. 

8.  Notice  of  appointments,  rejections,  transfers,  resignations,  and  re- 

movals; exceptions  to  be  set  forth  with  rules. 
Eighth,  that  notice  shall  be  given  in  writing  by  the  appointing 
power  to  said  commission  of  the  persons  selected  for  appointment 
or  employment  from  among  those  who  have  been  examined,  of  the 
place  of  residence  of  such  persons,  of  the  rejection  of  any  such  per- 
sons after  probation,  of  transfers,  resignations,  and  removals,  and  of 
the  date  thereof,  and  a  record  of  the  same  shall  be  kept  by  said 
commission.  And  any  necessary  exceptions  from  said  eight  funda- 
mental provisions  of  the  rules  shall  be  set  forth  in  connection  with 
such  rules,  and  the  reasons  therefor  shall  be  stated  in  the  annual 
reports  of  the  commission. 

Notes  of  Deoisions' 

Employment   for   special    purpose*—  tired  oflScer  of  the  revenue  cutter  sery- 

iThe  President  has  authority  under  this  ice  to  superintend  tiie  construction  of 

rubsection  to  employ,  without  compli-  life-saving  apparatus,  for  such  period 

ance  with  the  civil-service  rules,  a  re-^  as  his  services  may  be  required,  at  a 
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rate  of  compensation  to  be  fixed  by  the  regard  to  all  matters  inquired  of,  and 

Secretary  of  the  Treasury.     (1907)  26  to  subscribe  to  and  make  oath  to  such 

Op.  Atty.  Gen.  460.  testimony  before  some  officer  authoriz- 

-^  „  ^  ed  by  law  to  administer  oaths.     (1901) 

Decisions  Relating  to  Subdivision  23  Op    Atty   Gen.  595 
2  in  General  *».       vy. 

Effect  or  rules  in  general^lvil  eery-      ci^riwil."  «,!l  rf^'^'f  20  On"!'.^ 

ice  rules  nromulffflt^d  hv  th**  nrpaidpnt  Classmcatlon— See  (1893)  20  Op.  Atty. 
hLim  fif«T^J5r  nf  lol  p^  Frtr!J^:  Gen.  584;  (1896)  21  Op.  Atty.  Gen. 
have  not  the  force  of  law,  so  as  to  give       .fy,,    /iqAqv  oo  ri«    a**-,,   n^«   «iq 

the  employ-$s  any  tenure  or  right  in  the  ^^'    ^^^^>  ^^  ^P'  ^"^^  ^®^  ^^^• 

office.     Morgan  v.  Nunn  (G.  0.  1898)  — — -  Permanent  employment  of  tern- 

84  Fed.  551.  porary  appointees^^ee  (1899)  22  Op. 

Waiver  of  rules.— The  President  may  -^^ty.  Gen.  556. 

in    a   particular   case   waive   the  civil         Substitutes— See  (1890)  19  Op. 

service  rules  in  order  to  avoid  injus-  Attv    Gen,  507 

tice.     (1891)  20  Op.  Atty.  Gen.  64.  y.      ^         . 

Power  to  make  particular  rules—The  77  Transfer  from  P0»«««"«  "•*  J^' 

President  and  the  civU  service  commis-  QUIHng  examlnatlon-See  (1894)  21  Op. 

sioners  can  make  all  reasonable  regu-  Atty.  uen.  »i. 

lations  as  to  the  nature  of  the  testi-         Reinstatement— See    U.    S.    ▼. 

mony  required  to  establish  the  facts  as  postmaster  of  City  of  Buffalo   (D.  O. 

to  residence,  but   they  cannot  narrow  1915)   221   Fed.   687;     (1897)   22   Op. 

the  definition  of  the  statutory  phrase  ^tty.  Gen.  6;  (1899)  22  Op.  Atty.  Gen. 
"actual  bona   fide  residence**   found  in  .  q^.     (1900)    23   Op.   Atty.    Gen.   87; 

section  3283.  post,  by  requiring  on  the  (1900)  23  Op.  Atty.  Gen.  91;    (1901) 

part  of  an  applicant  for   examination  23  Op.  Atty.  Gen.  463;    (1902)  24  Op. 

six  months'   continuous  physical  pres-  ^tty.   Gen.   81;     (1902)   24  Op.   Atty. 

ence  in  the  county  as  well  as  residence.  Qgn,  103.     (1906)   25  Op.  Atty.  Gen. 

(1893)  20  Op.  Atty.  Gen.  649.  ^ig. 

It  ijB  within  the  power  of  the  Pres- 
ident 80  to  modify  the  civil  service  —  Reappointment  after  separation 
rules  as  to  impose  upon  all  officers  and  from  service.— See  (1889)  19  Op.  Atty. 
employes  in  the  pubUc  service  the  duty  Gen.  416;  (1889)  19  Op.  Atty.  Gen. 
of  giving  to  the  civil  service  commission  434;  (1890)  19  Op.  Atty.  Gen.  533; 
or  its  authorized  representatives  aU  (1890)  19  Op.  Atty.  Gen.  552;  (1891) 
proper  and   competent  information  in  20   Op.  Atty,   Gen.   158. 

(3)  Regulations  for  examinations,  and  records. 

Third.  Said  commission  shall,  subject  to  the  rules  that  may  be 
made  by  the  President,  make  regulations  for,  and  have  control  of, 
such  examinations,  and,  through  its  members  or  the  examiners,  it 
shall  supervise  and  preserve  the  records  of  the  same ;  and  said  com- 
mission shall  keep  minutes  of  its  own  proceedings. 

Notes  of  Deoisioiifl 

Production  of  examination  papers.^  the    general    public   interest   is   para- 

The   application   and   examination   pa-  mount  to  the  interest  of  private  suitors, 

pers  or  other  records  of  the  civil  serv-  which  is  a  question,  not  for  the  judge, 

ice   examiners   are   official   records  or  but  for  the  President  or  head  of  the 

papers  of  the  President,  or  of  a  head  of  department  having  legal  custody  there- 

a  department,   and   the   production  of  of.    (1893)  20  Op.  Atty.  Gen.  567. 
such  papers  cannot  be  compelled  where 

(4)  Investigations  and  reports  on  execution  of  act. 

Fourth.  Said  commission  may  make  investigations  concerning  the 
facts,  and  may  report  upon  all  matters  touching  the  enforcement 
and  effects  of  said  rules  and  regulations,  and  concerning  the  action 
of  any  examiner  or  board  of  examiners  hereinafter  provided  for,  and 
its  own  subordinates,  and  those  in  the  public  service,  in  respect  to 
the  execution  of  this  act. 

Members  of  commission  and  its  representatives  were  authorized  to  admin- 
ister oaths  in  any  matter  depending  before  it,  by  a  provision  of  Act  Aug.  23, 
1912,  c.  350,  {  1,  post,  §  3273. 

(5)  Annual  reports. 

Fifth.  Said  commission  shall  make  an  annual  report  to  the  Presi- 
dent for  transmission  to  Congress,  showing  its  own  action,  the  rules 
and  regulations  and  the  exceptions  thereto  in  force,  the  practical 
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effects  thereof,  and  any  suggestions  it  may  approve  for  the  more 
effectual  accomplishment  of  the  purposes  of  this  act. 

Act  Jan.  16,  1883,  c.  27,  §  2,  22  Stat  403. 

The  Commission  was  required  to  report  to  the  President  as  to  the  admin- 
istrative needs  relating  to  personnel  in  the  Executive  Departments,  and  to 
report  to  Congress  details  of  expenditure  and  of  progress  of  work  under  the 
appropriation  for  the  system  of  efficiency  ratings  for  the  classified  service 
in  the  Executive  Departments,  by  a  provision  of  Act  March  4,  1913,  c.  142,  § 
1,  post,  §  3286. 

The  printing  and  distribution  of  the  reports  of  the  commission  were  provided 
for  by  the  Public  Printing  and  Binding  Act  of  Jan.  12,  1895,  c  23,  §  73, 
par.  13,  post,  §  7065. 

§  3273.  (Act  Aug.  23,  1912,  c.  350,  §  1.)     Members  and  represen- 
tatives of  Commission  authorized  to  administer  oaths  to  wit- 
nesses. 
Members  of  the  Civil  Service  Commission  and  its  duly  author- 
ized representatives  are  hereafter  authorized  to  administer  oaths 
to  witnesses  in  any  matter  depending  before  the  Civil  Service 
Commission.    (37  Stat.  372.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1913,  cited  above. 

A  previous  provision,  authorizing  members  of  the  Commission  to  administer 
such  oaths,  was  made  by  Act  June  17,  1910,  c.  267,  §  1,  36  Stat  483. 

§  3274.  (Act  Jan.  16,  1883,  c.  27,  §  3.)  Chief  examiner;  secretary 
of  Commission,  and  employes ;  boards  of  examiners ;  times  and 
places  for  examinations. 
Said  commission  is  authorized  to  employ  a  chief  examiner,  a  part 
of  whose  duty  it  shall  be,  under  its  direction,  to  act  with  the  ex- 
amining boards,  so  far  as  practicable,  whether  at  Washington  or 
elsewhere,  and  to  secure  accuracy,  uniformity,  and  justice  in  all 
their  proceedings,  which  shall  be  at  all  times  open  to  him.  The 
chief  examiner  shall  be  entitled  to  receive  a  salary  at  the  rate  of 
three  thousand  dollars  a  year,  and  he  shall  be  paid  his  necessary 
traveling  expenses  incurred  in  the  discharge  of  his  duty.  The  com- 
mission shall  have  a  secretary,  to  be  appointed  by  the  President,  who 
shall  receive  a  salary  of  one  thousand  six  hundred  dollars  per  annum. 
It  may,  when  necessary^  employ  a  stenographer,  and  a  messenger, 
who  shall  be  paid,  wheh  employed,  the  former  at  the  rate  of  one 
thousand  six  hundred  dollars  a  year,  and  the  latter  at  the  rate  of  six 
hundred  dollars  a  year.  The  commission  shall,  at  Washington,  and 
in  one  or  more  places  in  each  State  and  Territory  where  examina- 
tions are  to  take  place,  designate  and  select  a  suitable  number  of 
persons,  not  less  than  three,  in  the  official  service  of  the  United 
States,  residing  in  said  State  or  Territory,  after  consulting  the  head 
of  the  department  or  office  in  which  such  persons  serve,  to  be  mem- 
bers of  boards  of  examiners,  and  may  at  any  time  substitute  any 
other  person  in  said  service  Hving  in  such  State  or  Territory  in  the 
place  of  any  one  so  selected.  Such  boards  of  examiners  shall  be  so 
located  as  to  make  it  reasonably  convenient  and  inexpensive  for  ap- 
plicants to  attend  before  them;  and  where  there  are  persons  to  be 
examined  in  any  State  or  Territory,  examinations  shall  be  held 
therein  at  least  twice  in  each  year.  It  shall  be  the  duty  of  the  col- 
lector, postmaster,  and  other  officers  of  the  United  States,  at  any 
place  outside  of  the  District  of  Columbia  where  examinations  are 
directed  by  the  President  or  by  said  board  to  be  held,  to  allow  the 
reasonable  use  of  the  public  buildings  for  holding  such  examinations, 
and  in  all  proper  ways  to  facilitate  the  same.    (22  Stat.  404.) 

The  legislative,  executive,  and  judicial  appropriation  acts,  under  the  head 
"Civil  Service  Commission,"  make  appropriations  for  the  officers,  etc.,  au- 
thorized by  this  section,  in  most  instances  at  increased  rates  of  compensation, 
and  for  additional  officers,  clerks,  etc.,  constituting,  in  recent  years,  a  largely 
increased  office  force,  and  including  also  a  custodian  force  and  a  field  force. 
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The  proviflioiiB  for  the  fiscal  year  1917  were  by  Act  May  10,  3916,  c  117,  | 
1,  39  Stat 

The  recent  appropriations  for  the  Commission  are  accompanied  by  a  proviso 
against  the  detail  of  clerks  or  other  employes  from  the  Executive  Depart- 
ments or  other  Government  establishments  in  Washington,  D.  C,  to  the 
(Commission,  for  the  performance  of  duty  in  the  District  of  Columbia,  for  or 
during  the  fiscal  year;  but  the  Commission  is  given  power,  in  case  of  emer- 
gency, to  transfer  or  detail  its  employes  to  or  from  its  office  force,  field 
force,  etc.  Such  provisions  for  the  fiscal  year  1917  were  by  Act  May  10,  1910, 
c.  117,  §  1,  39  Stat 

General  limitations  on  subsistence  allowances,  or  money  in  lien  thereof,  wer« 
made  by  Act  April  0,  1914,  c.  52,  {  1,  and  Act  Aug.  1,  1914,  c.  223,  §  13,  ante, 
§§  323Ca,  3230b. 

See  notes  under  §  3271,  ante. 

Notes  of  Deoisioiifl 


Chief  examiner.— The  office  of  chief 
examiner  in  the  civil  service  commis- 
sion is  to  be  filled  by  appointment  by 
the  President,  with  the  advice  and  con- 
sent of  the  Senate,  coming  within  the 
terms  **all  other  officers  of  the  United 
States*'  in  clause  2,  {  2,  art  2,  of  the 
Constitution.  (1883)  17  Op.  Atty.  Gen. 
604;   (1880)  18  Op.  Atty.  Gen.  409. 

— —  Prosecution  of  claims  against 
government.— The  inhibitions  contained 
in  section  190,  R.  S.,  section  272,  ante, 
respecting  the  prosecution  of  claims 
agsinst  the  United  States,  are  not  ap- 
plicable to  the  United  States  civil  serv- 
ice commission,  its  officers,  clerks,  or 
employes,  said  commission  not  being 
comprehended  within  the  term  "depart- 
ment" as  used  in  that  section;  and 
hence  Mr.  A.  R.  Serven,  formerly  chief 
examiner  of  the  United  States  civil 
service  commission,  if  not  otherwise 
disqualified,  is  entitled  to  be  enrolled 
as  an  attorney  for  the  prosecution  of 
claims  against  the  United  States  before 
the  Treasury  Department  (1903)  26 
Op.  Atty.  Gen.  0. 

Board  of  examiners.— The  boards  of 
civil  service  examiners,  though  subordi- 
nate to  the  commission,  may  be  regard- 
ed as  officials  of  the  respective  depart- 
ments in  connection  with  which  they 
act    (1893)  20  Op.  Atty.  Gen.  557. 

The  board  designated  by  section  8170 
to  fill  vacancies  in  the  steamboat  in- 

§  3275.  (Act  Jan.  16, 1883,  c.  27,  §  4.)  Rooms  and  accommodations 
for  Commission. 
It  shall  be  the  duty  of  the  Secretary  of  the  Interior  to  cause  suita- 
ble and  convenient  rooms  and  accommodations  to  be  assigned  or 
provided,  and  to  be  furnished,  heated,  and  lighted,  at  the  city  of 
Washington,  for  carrying  on  the  work  of  said  commission  and  said 
examinations,  and  to  cause  the  necessary  stationery  and  other  arti- 
cles to  be  supplied,  and  the  necessary  printing  to  be  done  for  said 
commission.    (22  Stat.  405.) 


spection  service,  of  inspectors  of  hulls 
of  steam  vessels,  cannot  act  as  a  board 
of  examiners  under  the  civil  service 
act«  unless  its  members  are  duly  select- 
ed and  appointed  as  such.  (1896)  21 
Op.  Atty.  Gen.  393. 

^—  Detail  of  otnoers  and  clerks  to 
serve.— The  Secretary  of  Agriculture 
can  legally  detail  any  officers  or  em- 
ployes from  his  department  as  may  be 
requested  by  the  civil  service  commis- 
sion; but  he  cannot  assign  an  officer 
of  the  army  detailed  for  service  in  the 
Weather  Bureau  to  any  other  duties 
than  those  for  which  he  is  by  law  au- 
thorized to  be  detailed  in  the  Weather 
Bureau.    (1894)  20  Op.  Atty.  Gen.  750. 

This  section  authorizes  the  detail  of 
persons  in  the  official  service  of  the  ex- 
ecutive departments  to  be  members  of 
the  boards  of  examiners  in  the  civil  serv- 
ice commission,  but  does  not  authorize 
such  detail  for  any  other  purpose  or 
service.    (1905)  25  Op.  Atty.  Gen.  379. 

The  provision  of  Legislative,  Execu- 
tive, and  Judicial  Appropriation  Act 
Feb.  8,  1905  (33  Stat  643),  prohibit- 
ing the  detail  of  clerics  or  other  em- 
ployes from  the  executive  departments 
in  Washington  to  the  civil  service  com- 
mission for  duty  in  the  District  of 
Columbia,  was  not  only  intended  to 
prohibit  further  details,  but  to  secure 
the  return  to  their  respective  depart- 
ments of  all  clerics  now  under  detail. 
(1905)  25  Op.  Atty.  Gen.  382. 


Notes  of 

Claim  against  government  on  aocount 
of  building  used  by  oommlsslonw— The 
owners  of  a  buildilig  who  have  receiv- 
ed the  entire  sums  which  congress  has 
from  year  to  year  appropriated  as  full 
compensation  for  the  rent  of  quarters 
secured  for  the  civil  service  commis- 
sion by  the  Secretary  of  the  Interior 
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Dooisiona 

in  the  discharge  of  his  duty  under 
Act  Jan.  16,  1883,  c.  27,  cannot  main- 
tain suit  against  the  government  un- 
der this  act  to  recover  the  difference 
between  such  sums  and  the  fair  rental 
value  of  the  building,  including  the 
basement,  which  was  used  without  con- 
sent, on  the  theory  that  the  claim  la 
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foQDded    either   upon   a    contract,    ex-  8732,  post,  {{  6778,  6884,  and  of  Act 

press  or  implied,  or  apon  the  constitu-  June  22,  1874,  c  388,  and  Act  March 

tional  obligation  to  make  just  compen-  3,  1877,  c.  106.    Hooe  v.  U.  S.  (1910) 

sation  for  private  property  taken  for  81  Sup.  Ct  85,  218  U.  S.  322,  54  L. 

public  use,  in  view  of  R.  S.  §§  3679,  Ed.  1055. 

§  3276.  (Act  Jan.  16,  1883,  c.  27,  §  5.)  Violation  of  duties,  etc.,  by 
commissioners,  officers,  etc. 
Any  said  commissioner,  examiner,  copyist,  or  messenger,  or  any 
person  in  the  public  service  who  shall  willfully  and  corruptly,  by 
himself  or  in  co-operation  with  one  or  more  other  persons,  defeat, 
deceive,  or  obstruct  any  person  in  respect  of  his  or  her  right  of  ex- 
amination according  to  any  such  rules  or  regulations,  or  who  shall 
willfully,  corruptly,  and  falsely  mark,  grade,  estimate,  or  report 
upon  the  examination  or  proper  standing  of  any  person  examined 
hereunder,  or  aid  in  so  doing,  or  who  shall  willfully  and  corruptly 
make  any  false  representations  concerning  the  same  or  concerning 
the  person  examined,  or  who  shall  willfully  and  corruptly  furnish 
to  any  person  any  special  or  secret  information  for  the  purpose 
of  either  improving  or  injuring  the  prospects  or  chances  of  any  per- 
son so  examined,  or  to  be  examined,  being  appointed,  employed, 
or  promoted,  shall  for  each  such  offense  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof,  shall  be  punished  by  a  fine 
of  not  less  than  one  hundred  dollars,  nor  more  than  one  thousand 
dollars,  or  by  imprisonment  not  less  than  ten  days,  nor  more  than 
one  year,  or  by  both  such  fine  and  imprisonment.     (22  Stat.  405.) 

§  3277.  (Act  Jan.  16,  1883,  c.  27,  §  6.)  (1)  Classification  of  clerks 
and  employes  in  customs  districts. 
Within  sixty  days  after  the  passage  of  this  act  it  shall  be  the 
duty  of  the  Secretary  of  the  Treasury,  in  as  near  conformity  as 
itiay  be  to  the  classification  of  certain  clerks  now  existing  under 
the  one  hundred  and  sixty-third  section  6f  the  Revised  Statutes,  to 
arrange  in  classes  the  several  clerks  and  persons  employed  by  the 
collector,  naval  oflficn^r,  surveyor,  and  appraisers,  or  either  of  them, 
or  being  in  the  public  service,  at  their  respective  offices  in  each  cus- 
toms district  where  the  whole  number  of  said  clerks  and  persons 
shall  be  all  together  as  many  as  fifty.  And  thereafter,  from  time  to 
time,  on  the  direction  of  the  President,  said  Secretary  shall  make  the 
like  classification  or  arrangement  of  clerks  and  persons  so  employed, 
in  connection  with  any  said  office  or  offices,  in  any  other  customs 
district.  And,  upon  like  request,  and  for  the  purposes  of  this  act, 
said  Secretary  shall  arrange  in  one  or  more  of  said  classes,  or  of  ex- 
isting classes,  any  other  clerks,  agents,  or  persons  employed  under 
his  department  in  any  said  district  not  now  classified ;  and  every  such 
arrangement  and  classification  upon  being  made  shall  be  reported 
to  the  President. 

Notes  of  Deoisionfl 

Appointments  to  classified  service.—  Anffmordt  y.  HeddeD  (1890)  11  Sup.  Ct 

See  post,  §  3278,  and  notes.  103.  108.  137  U.  S.  310,  34  L.  Ed.  674. 

Persons  Included  In  olasslflcatlon.^A  Storekeepers  and  gangers  are  officers 

merchant  appraiser  is  not  a  "clerk,"  of  the  United  States,  and  have  been 

"agent,"  or  "person  employed"  in  the  placed  under  the  protection  of  the  civil 

customs   department,   who  is  required  service  law  by  rule  331  of  the  regula- 

by  this  section  to  undergo  a  competi-  tions    made     thereunder.      Butler    v. 

tive   examination   before   appointment  White  (C.  C.  1897)  83  Fed.  578. 

(2)  Classification  of  clerks  and  employes  at  post-ofBccs. 

Second.  Within  said  sixty  days  it  shall  be  the  duty  of  the  Post- 
master-General, in  general  conformity  to  said  one  hundred  and  sixty- 
third  section,  to  separately  arrange  in  classes  the  several  clerks  and 
persons  employed,  or  in  the  public  service,  at  each  post-office,  or 
under  any  postmaster  of  the  United  States,  where  the  whole  number 
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of  said  clerks  and  persons  shall  together  amount  to  as  many  as  fifty. 
And  thereafter,  from  time  to  time,  on  the  direction  of  the  President, 
it  shall  be  the  duty  of  the  Postmaster-General  to  arrange  in  like 
classes  the  clerks  and  persons  so  employed  in  the  postal  service  in 
connection  with  any  other  post-office;  and  every  such  arrangement 
and  classification  upon  being  made  shall  be  reported  to  the  President. 

(3)  Revision  of  classification  and  inclusion,  by  heads  of  Executive 
Departments,  of  places,  clerks,  etc.,  not  before  classified. 
Third.  That  from  time  to  time  said  Secretary,  the  Postmaster- 
General,  and  each  of  the  heads  of  departments  mentioned  in  the  one 
hundred  and  fifty-eighth  section  of  the  Revised  Statutes,  and  each 
head  of  an  office,  shall,  on  the  direction  of  the  President,  and  for 
facilitating  the  execution  of  this  act,  respectively  revise  any  then  ex- 
isting classification  or  arrangement  of  those  in  their  respective  de- 
partment$  and  offices,  and  shall,  for  the  purposes  of  the  examination 
herein  provided  for,  include  in  one  or  more  of  such  classes,  so  far 
as  practicable,  subordinate  places,  clerks,  and  officers  in  the  public 
service  pertaining  to  their  respective  departments  not  before  classi- 
fied for  examination.    (22  Stat.  405.) 

R.  S.  §  163,  ante,  §  242,  mentioned  in  this  section,  provided  that  the  clerks 
in  the  Departments  should  be  arranged  in  four  classes,  designated  as  the 
first,  second,  third,  and  fourth  classes. 

R.  S.  §  158,  ante,  §  232,  also  mentioned  in  this  section,  enumerated  the  execu- 
tive departments,  and  included  the  Departments  of  State,  of  War,  of  the  Treas- 
ury, of  Justice,  the  Post-OflBce  Department,  and  the  Departments  of  the  Navy 
and  of  the  Interior.  The  Department  of  Agriculture  was  included  by  amend- 
ment of  the  section  by  Act  Feb.  9,  1889,  c  122,  §  1,  ante,  §  789.  The  De- 
partment of  Commerce  was  also  included  by  a  further  amendment  thereof 
by  Act  Feb.  14,  1903,  c.  552,  §  1,  ante,  §  853.  And  the  Department  of  La- 
bor was  likewise  included  by  another  amendment  thereof  by  Act  March  4, 
1913,  c.  141,  §  1,  ante,  |  932. 

Notes  of  Deoisions 

Scope  of  classification.— Congress  un-  War  Department    (1897)  22  Op.  Atty. 

doubtedly  intended  that  the  provisions  Gen.  6. 

of    the    civil   service    law,    so    far    as  An  army  oflker  detailed  for  duty  in  a 

these  provided  for  the  organization  of  clerical  position.     Id. 

a  classified  service,  should  be  extend-  Section  3  of  the  act  of  April  28,  1902 

ed  to  all  persons  engaged  in  the  legiti-  (32  Stat.  120,  171),  did  not  operate  to 

mate  civil  work  of  the  executive  branch  place  in   the   classified   service  certain 

of  the  government,  whether  such  per-  stenographers  and  a  laborer  who  had 

sons  were  or  were  not  technically  in  been  employed  by  the  Department  of 

the     employ    of    the     United     States.  State  since  1898  under  succeeding  year- 

(1907)  26  Op.  Atty.  Gen.  363.  ly  appropriations  providing  ^2,000  an- 

Officers  and  clerks  not  In  oiassl-  ""^"^^  "'^.^  ^Tf^'T^,  typewriters  and 

fled  8ervlce.^fficers  and  clerks  in  cus-  stenographers"  in  that  department,  the 

toms  service,  see  subdivision  (1)  of  this  -- ^  ^^4'op"K  gL!'^^^^^^^ 

"Cle'rks  and  employes  at  post  offices,  .^^T^:^  '^tZ^t^:t%lZVTt 

see  subdmsion  (2)  of  this  section.  4.u»^„:i  „„^„_  .„»   >,„»  tu-s-  -i  .  i« 

Departmental  clerks,  whose  salaries  ^Ln  It  JT  Al,*;^  w  *^«'  «'"."?"': 

are    f900    or   Ifl.OOO    per   annum,    al-  nation  may  be  ordered  by  tiie  President 

Siough  not  belonging  to  either  of  the  ^TS^'"/  **nS^f  I^U'^'a^A^  ??ln^ 

classes  in  section  242,  ante,  come  with-  re|ilati<>M-  (1909)  27  Op.  Atty.  Gen. 
in  the  scope  of  Civil  Service  Act,  and 

may  be  classified  thereunder.     (1883)         Officers  of  District  of  Columbia. 

17  Op.  Atty.  Gen.  621.  —Under    existing    laws    the    classified 

Employes  of  the  Weather  Bureau  of  service  of  the  United  States  cannot  be 

the  Department  of  Agriculture,  on  duty  extended  to  the  officers  and  employes  of 

away  from  and  outside  of  the  city  of  the  District  of  CJolumbia.      (1912)    29 

Washington.    (1892)  20  Op.  Atty.  Gen.  Op.  Atty   Gen.  410    * 
345. 

The  confidential  agents  of  the  Treas-         Emergency  employ^8.<»Section  8 

ury  Department,  employed  in  the  free  of  the  act  of  April  28,  1902  (32  Stat 

delivery  division  of  the  Post  Office  De-  120,  171),  which  provided  for  the  trans- 

partment     (1896)  21   Op.   Atty.   Gen.  fer  to  the  classified  service  of  the  gov- 

407.  emment  of  certain  temporary  positions 

The  volunteer  pension  branch  of  the  which  were  created  to  meet  the  exigen- 
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des  of  the  war  with   Spain,  exempts  classified  service  laborers  employed  oa 

from    examination    such    employes    as  the   temporary  roll  without   regard   to 

filled  these  positions  at  the  time  of  the  the   character   of  their  work.      (1905) 

passage  of  the  act,  and  transfers  the  25  Op.  Atty.  Gen.  487. 

positions  in  question  to  the  classified  ^^^      ^^^^  particular  clas8-.There  is 

service.     Subsequent  vacancies  must  be  ^^^^^    j^  ^^^  ^^^  ^^  ^^  ^^^^  ^^^^^^ 

filled  m  accordance  with  the  hiws  and  ^^.^^^  ^^^      ^^^  ^^^  3^^^^  ^^ 

regulations   governing  appointments  to  p^.^ieular   class   or   grade.      (1883)   IT 

the  civil  service      (1902)  24  Op.  Atty.  ^      ^^^      ^^^   ^^^ 

Gen.  81.     But  that  act  applied  only  to  *^         "^ 

war  emergency  employes,  who  had  been  Exemptions  from  act. — Congress  may 
repeatedly  recognized,  designated,  and  at  any  time  it  deems  proper  exempt  any 
continued  in  employment  in  yearly  ap-  position  or  any  class  of  positions  from 
propriation  acts  as  an  ''additional  tem-  the  operation  of  the  ciyil  service  act, 
porary  force  rendered  necessary  be-  but  to  do  this  it  must  use  language  in- 
cause  of  increased  work  incident  to  the  dicating  clearly  and  affirmatively  its  in- 
war  with  Spain."  (1002)  24  Op.  Atty.  tention  to  do  so.  (1908)  26  Op.  Atty. 
Gen.  95.    And  did  not  place  within  the  Qen,  602. 

§  3278.  (Act  Jan.  16,  1883,  c.  27,  §  7.)  Appointments  and  promo- 
tions in  classified  service  to  be  made  only  upon  examination; 
officers  and  persons  not  required  to  be  classified. 

After  the  expiration  of  six  months  from  the  passage  of  this  act 
no  officer  or  clerk  shall  be  appointed,  and  no  person  shall  be  em- 
ployed to  enter  or  be  promoted  in  either  of  the  said  classes  now 
existing,  or  that  may  be  arranged  hereunder  pursuant  to  said  rules, 
until  he  has  passed  an  examination,  or  is  shown  to  be  specially 
exempted  from  such  examination  in  conformity  herewith.  But  noth- 
ing herein  contained  shall  be  construed  to  take  from  those  honor- 
ably discharged  from  the  military  or  naval  service  any  preference 
conferred  by  the  seventeen  hundred  and  fifty-fourth  section  of  the 
Revised  Statutes,  nor  to  take  from  the  President  any  authority  not 
inconsistent  with  this  act  conferred  by  the  seventeen  hundred  and 
fifty-third  section  of  said  statutes;  nor  shall  any  officer  not  in  the 
executive  branch  of  the  government,  or  any  person  merely  employed 
as  a  laborer  or  workman,  be  required  to  be  classified  hereunder; 
nor,  unless  by  direction  of  the  Senate,  shall  any  person  who  has  been 
nominated  for  confirmation  by  the  Senate  be  required  to  be  classi- 
fied or  to  pass  an  examination.     (22  Stat.  406.) 

Provisions  of  R.  S.  §  164,  for  examination  for  appointment  of  clerks  in  the 
executive  departments  were  superseded  by  those  of  this  act. 

Immigrant  inspectors  and  other  immigration  officers,  clerks,  and  employes 
were  to  be  appointed,  and  their  compensation  fixed  and  raised  or  decreased 
from  time  to  time,  in  accordance  with  the  provisions  of  this  act,  by  a  pro- 
vision of  the  Immigration  Act  of  Feb.  20,  1907,  c.  1134,  §  24,  post,  §  4273. 

Employes  of  the  Census  Office  who  were  appointed  to  the  permanent  Census 
Office  established  by  Act  March  6,  1902,  c.  139,  ante,  §§  909-914,  were  placed, 
without  further  examination,  under  the  provisions  of  this  act  and  the  amend- 
ments thereto  and  the  rules  established  thereunder,  and  all  new  appointments 
to  the  permanent  clerical  force  in  the  Census  Office  were  to  be  made  in  ac- 
cordance with  the  requirements  of  this  act,  by  provisions  of  section  5  of  said 
Census  Act  of  1902,  ante,  §  914. 

Deputy  collectors  of  internal  revenue  and  deputy  marshals  who  may  be  re- 
quired to  execute  bonds  to  secure  faithful  performance  of  official  duty  may  be 
appointed  without  regard  to  the  provisions  of  this  act,  by  a  provision  of  Act 
Oct.  22,  1913,  c.  32,  post,  $  3279. 

Attorneys,  etc,  clerks,  and  other  employes,  deemed  necessary  to  conduct  tht 
business  of  the  Federal  Reserve  Board  cieated  by  the  Federal  Reserve  Act,  may 
be  appointed  without  regard  to  the  provisions  of  this  act,  by  a  provision  of 
section  11  of  said  act.  Act  Dec  23,  1913,  c.  6,  §  11,  post,  |  9794. 

The  classified  laborers  in  the  Department  of  Agriculture  whose  positions 
were  transferred  from  the  lump  funds  to  the  statutory  rolls  in  the  appro- 
priations for  the  Department  by  Act  March  3,  1905,  c.  1405,  33  Stat  883, 
were  placed  in  the  classified  service  by  a  provision  of  Act  June  30,  1906,  c. 
8913,  ante,  f  798. 

Clerks,  messengers,  and  janitors  in  internal  revenue  offices,  appointed  under 
Act  Sept.  8,  1916,  c.  4G4,  post,  §  3287a.  were  required  by  its  terms  to  be  se- 
lected from  civil  service  lists,  by  a  provision  of  said  section. 

All  employes  of  the  Federal  Trade  Commission,  except  the  secretary,  a  clerk 
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to  each  commissioner,  the  attorneys,  and  necessary  special  experts  and  examin- 
ers, are  placed  in  the  classified  ciWl  service,  by  Act  Sept.  26,  1914,  c.  311,  |  2, 
post,  §  8836b. 

Attorneys,  etc.,  clerks,  laborers,  and  other  employes,  etc.,  deemed  necessary 
to  conduct  the  business  of  the  Federal  Farm  Loan  Board  created  by  the  Fed- 
eral Farm  Loan  Act,  may  be  appointed  without  regard  to  the  provisions  of  this 
act,  by  a  provision  of  section  3  of  said  act.  Act  July  17,  1916,  c.  245,  $  3,  post, 
f  9835b. 

Certain  collectors  of  internal  revenue,  deputy  collectors,  surveyors,  clerks, 
messengers,  and  janitors  in  internal  revenue  offices,  whose  salaries  and  expens- 
es were  appropriated  for  by  a  provision  of  the  deficiency  appropriation  act  for 
the  fiscal  year  1916,  Act  Sept.  8,  1916,  c.  464,  39  Stat.,  as  additional  to  those 
ofiicers  provided  for  by  the  legislative,  executive,  and  judicial  appropriation  act 
for  the  fis(»l  year  1917,  Act  May  10,  1916,  c.  117,  $  1,  39  Stat.,  were  to  be 
selected  from  eligible  lists  of  the  Civil  Service  Commission,  and  in  accordance 
with  the  provisions  of  the  civil  service  laws,  by  a  further  provision  of  said  Act 
Sept.  8,  1916,  c.  464,  39  Stat. 

Employes  of  the  United  States  Employes'  Compejisation  Commission  were 
placed  in  the  classified  civil  service  by  Act  Sept  7,  1916*  c,  458,  {  30,  post, 
f  8932p. 

Notes  of  Deoisioiui 


1.  Constitutionality. 

2.  Statutes  repealed  by  section. 
8.  Determination  of  eligibility. 
4.  Certiflcation  of  eligibles. 

6.  Officers,  clerks,   and  employ6s  appoint- 
ed after  examination. 

6.  Officers  of  District  of  Columbia. 

7.  Extension  to  new  offices. 

8.  Transfers. 

9.  Promotions. 

10.  Preference  to  ex-soldiers  and  sailors. 

11.  Refusal  to  give  work  to  an  appointee. 

12.  Informality  in  appointment 

13.  Waiver  of  requirements. 

14.  Impersonating  another  at  examination. 

1.  Constitutionality.— Of  civil  serv- 
ice act  see  notes  to  f  3271,  ante. 

Congress  may  prescribe  qualifications 
for  office  or  employment,  and  require 
that  appointments  shall  be  made  from 
among  those  who  have  shown  by  prop- 
er   tests   to    have   those   qualifications. 

(1907)  26  Op.  Atty.  Gen.  383;    (1908) 
26   Op.   Atty.   Gen.   502. 

Congress  may  at  any  time  it  deems 
proper  exempt  any  position  or  any  class 
of  positions  from  the  operation  of  the 
civil  service  act,  but  to  do  this  it  must 
use  language  indicating  clearly  and 
affirmatively    its    intention    to    do    so. 

(1908)  26  Op.  Atty.  Gen.  602. 

2.  Statutes  repealed  by  section.— Civil 
Service  Act  repealed  by  implication 
section  164,  R.  S.,  which  provided  for 
the  examination  and  appointment  of 
clerks  specified  in  the  preceding  sec- 
tion.    (1885)  18  Op.  Atty.  Gen.  245. 

This  act  repealed  section  4415,  R.  S., 
so  far  as  it  prescribes  the  method  by 
which  vacancies  on  the  board  of  in- 
spectors of  hulls  and  steam  vessels 
shaU  be  filled.  (1896)  21  Op.  Atty. 
Gen.  393. 

3.  Determination  of  eligibility.— Ju- 
risdiction to  determine  the  eligibility 
of  an  applicant  for  appointment  in  the 
classified  service  lies  with  the  civil 
service  commission;  and,  the  attorney 
general  cannot  properly  render  an  opin- 
ion to  the  head  of  an  executive  departs 
ment  regarding  the  eligibility  of  a  tem- 
porary clerk  to  permanent  appointment 

(4474) 


under  the  civil  service.     (1910)  28  Op. 
Atty.  Gen.  393. 

4.  Certiflcation  of  eligibles.— The  head 
of  a  department  has  no  authority  to 
vnthdraw  his  notice  to  the  dvil  service 
commission  of  his  revocation  of  a  selec- 
tion for  appointment  and  appoint  the 
same  party  previously  certified  without 
a  further  cerfification  from  the  com- 
mission, though,  through  a  misunder- 
standing, a  wrong  has  been  done  the 
party  originally  selected.  (1891)  20 
Op.  Atty.  Gen.  64. 

An  irregularity  in  the  certification  of 
the  name  of  an  eligible  for  appointment 
under  the  civil  service  is  cured  by  the 
probational  and  absolute  appointment 
of  such  a  person.  (1896)  21  Op.  Atty. 
Qen,  289. 

The  certificate  of  eligibles  delivered 
to  the  appointing  officer  by  the  subor- 
dinates of  the  dvil  service  commission 
is  a  complete  authority  to  such  officer 
to  make  any  selection  he  may  desire 
therefrom,  and  is  a  complete  protection 
to  the  appointee.  (1896)  21  Op.  Atty. 
Gen.  335. 

Nothing  in  this  act  prevents  the  cer- 
tification by  the  commission  of  eligibles 
for  a  vacancy  from  registers  not  desig- 
nating functions  of  the  nature  suggest- 
ed by  the  title  of  the  position  given  in 
the  specific  appropriation  providing  for 
the  compensation  of  the  employes. 
(1908)  26  Op.  Atty.  Gen.  622. 

5.  Officers,  clerks,  and  employes  ap- 
pointed after  examination.— Special  ex- 
aminers of  the  pension  bureau  authoris- 
ed to  be  appointed  by  the  act  of  July 
7,  1884  (23  Stat  187),  and  by  the  act 
of  March  3,  1886  (23  Stat.  418). 
(1885)  18  Op.  Atty.  (Jen.  172. 

Section  415,  ante,  does  not  make  the 
offices  of  law  clerks  in  the  offices  of  the 
comptroller  and  auditor  of  the  treasury 
the  subject  of  competitive  examination, 
but  they  are  still  to  be  appointed  in  the 
manner  prescribed  by  |  859,  ante. 
(1895)  21  Op.  Atty.  Gen.  187. 

The  Secretary  of  the  Treasury  is  au- 
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thorized  under  the  provisions  of  the 
act  of  March  2,  1895  (28  Stat.  911), 
relative  to  the  proposed  new  govern- 
ment building  at  Chicago,  to  make  tem- 
porary appointments  of  draftsmen  and 
skilled  service  without  certification 
from  the  dvil  service  commission. 
(1895)  21  Op.  Atty.  Gen.  261. 

An  appointment  by  the  Secretary  of 
State,  without  reference  to  or  conformi- 
ty with  the  regulations  prescribed  for 
appointments  in  the  classified  service, 
made  pursuant  to  the  act  of  July  1, 
1898  (30  Stat  645),  authorizing  the 
temporary  employment  of  stenogra- 
phers and  typewriters  in  his  depart- 
ment, is  lawful.  (1899)  22  Op.  Atty. 
Gen.  556. 

Under  an  act  making  an  appropriation 
for  an  engineer  and  assistant  engineer 
of  the  United  States  Military  Academy, 
to  be  appointed  by  the  superintendent, 
the  selection  is  limited  to  those  who 
have  qualified  under  the  civil  service 
law  and  rules.  (1905)  25  Op.  Atty. 
Gen.  341.  But  where  the  appropria- 
tion act  for  the  next  year  used  the 
words  "to  be  selected  and  appointed 
by  the  superintendent  of  the  United 
States  Military  Academy,"  the  appoint- 
ments could  be  made  without  reference 
to  the  civil  service  law.  (1905)  25  Op. 
Atty.  Gen.  413. 

Congress  undoubtedly  intended  that 
the  provisions  of  the  civil  service  law, 
so  far  as  these  provided  for  the  or- 
ganization of  a  classified  service,  should 
be  extended  to  all  persons  engaged  in 
the  legitimate  dvil  work  of  the  execu- 
tive branch  of  the  government,  wheth- 
er such  persons  were  or  were  not 
technically  in  the  employ  of  the  United 
States.     (1907)  26  Op.  Atty.  Gen.  363. 

The  President  has  authority  to  ap- 
point, without  compliance  with  the  dvil 
service  rules,  a  retired  officer  of  the 
revenue  cutter  service  to  superintend 
the  construction  of  life-saving  appara- 
tus.    (1907)  26  Op.  Atty.  Gen.  460. 

Under  the  existing  dvil  service  rules, 
all  places  in  the  executive  dvil  service, 
except  those  mentioned  in  schedule  A, 
and  except  persons  employed  merely 
as  laborers  and  persons  whose  appoint- 
ments are  subject  to  confirmation  by 
the  Senate,  must  be  appointed  as  a  re- 
sult of  open  competitive  examinatidns, 
held  under  the  provisions  of  law. 
(1908)    26  Op.  Atty.   Gen.  502. 

The  temporary  force  of  employes,  to 
be  selected  and  employed  by  Secretary 
of  Interior,  as  provided  in  Act  June  22, 
1908  (34  Stat  429,  430),  for  the  re- 
production of  the  records  and  files  of 
the  offices  of  surveyor  general  and  reg- 
ister and  receiver  of  the  land  office  at 
San  Frandsco,  Cal.,  which  were  de- 
stroyed by  the  earthquake  and  fire,  and 
the  persons  to  be  selected  by  the  Sec- 
retary of  the  Interior,  under  Act  March 
4,  1907  (34  Stat  1333),  to  make  tran- 
scripts of  records  and  plats  in  the  gen- 
eral land  office.     Id. 

Clerks  of  the  several  United  States 


attorneys,  with  the  exception  of  the 
one  clerk  in  each  office  mentioned  in 
dause  2  of  section  4  of  schedule  A  of 
the  dvil  service  rules.  (1908)  27  Op. 
Atty.  Gen.  95. 

Civilian  employes  at  navy  yards,  oth- 
er than  laborers  or  workmen.  (1909) 
27  Op.  Atty.  Gen.  184. 

The  words  "persons  employed  merely 
as  laborers,'*  in  section  1  of  rule  2  of 
the  dvil  service  rules,  must  be  under- 
stood as  including  all  those  covered  by 
the  exception,  "any  person  merely  em- 
ployed as  a  laborer  or  workman,"  in 
this  section.  (1909)  27  Op.  Atty.  Gen. 
184,  215. 

Persons  employed  in  navy  yards  as 
skilled  laborers  or  mechanics  are  not 
within  the  provision  of  this  section 
that  no  "person  merely  employed  as  a 
laborer  or  workman"  shall  be  required 
to  be  classified.  (1909)  27  Op.  Atty. 
Gen.  446. 

6.  ~—  Officers  of  District  of  Colum- 
blEd— Under  existing  laws  the  classified 
service  of  the  United  States  cannot  be 
extended  to  the  officers  and  employes 
of  the  District  of  Columbia.  (1898) 
22  Op.  Atty.  Gen.  59;  (1912)  29  Op. 
Aity,  Gen.  410. 

7.  Extension  to  new  offices.— A  rail- 
way postal  clerk,  who  was  appointed 
by  the  Postmaster  General  on  April  29, 
1889,  without  having  undergone  a  civil 
service  examination  (none  being  then 
required  for  such  appointment),  but 
who  did  not  take  the  oath  of  office  and 
enter  upon  its  duties  until  May  18, 
1889,  after  the  dvil  service  rules  for 
the  railway  mail  service  had  gone  into 
effect  requiring  an  examination  there- 
under as  a  preliminary  to  making  an 
appointment  like  the  above,  held  to 
have  been  legally  appointed  on  April 
29.  His  appointment  was  complete 
on  that  date,  although  he  did  not  qual- 
ify by  taking  the  oath  of  office  until 
afterwards,  and  no  examination  under 
the  dvil-service  rules  was  required  in 
his  case.    (1889)  19  Op.  Atty.  Gen.  410. 

The  extension  of  the  dvil  service 
rules  to  new  offices  does  not  operate 
as  restriction  upon  the  right  of  appoint- 
ment until  examinations  have  been  pro- 
vided for  such  offices  by  the  dvil  serv- 
ice commission.  (1893)  20  Op.  Atty. 
Gen.  584. 

Certain  removals  of  superintendents 
and  derks  in  the  Baltimore  post  office, 
made  one  day  prior  to  the  President's 
order  of  November  2,  1894,  covering 
those  places  into  the  dvil  service,  held 
tb  have  been  properly  made,  and  the 
appointment  of  their  successors  to  have 
been  legal,  although  they  did  not  qual- 
ify until  several  days  later.  ([1889] 
19  Op.  Atty.  Gen.  411,  cited.)  (1895) 
21  Op.  Atty.  Gen.  140. 

8.  T  ran sferSd— Employes  transferred 
to  the  census  office  from  other  branches 
of  the  departmental  dassified  service, 
under  section  7  of  Census  Act  July  2, 
1909   (36  Stat  3),  are  eligible  to  ap- 
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pointment  in  any  of  the  departments  to 
posilions  of  the  same  class  or  grade 
as  those  held  hy  them  at  the  date  of 
their  transfer  to  the  census  office,  but 
not  to  higher  positions.  (1912)  29  Op. 
Atty.  Gen.  313. 

9.  Promotions.— To  be  eligible  for  ap- 
pointment to  any  class  (whether  by 
promotion  or  otherwise)  the  applicant 
must  have  passed  an  examination  to 
test  his  fitness  for  the  place.  (1883) 
17  Op.  Atty.  Gen.  621. 

There  is  nothing  in  the  civil  service 
act,  whi3h  prohibits  the  civil  service 
commission  from  approving  a  promo- 
tion, otherwise  unobjectionable,  where 
it  is  informed  that  the  appointing  offi- 
cer expects  or  intends  to  assign  to  the 
appointee  duties  not  included  within 
the  designation  given  to  his  position  in 
the  specific  appropriation  providing  for 
his  compensation.  (1908)  26  Op.  Atty. 
Gen.  522. 

A  skilled  laborer  in  the  Treasury  De- 
partment cannot  be  promoted  to  the 
position  of  clerk,  class  1,  compensation 
$1,200,  without  first  passing  an  ap- 
propriate examination  before  the  civil 
service  commission,  unless  the  commis- 
sion, in  the  exercise  of  the  discretion 
vested  in  it  by  executive  order  of  No- 
vember 22,  1907  (24  Rept.  Civ.  Serv. 
Com.  p.  110),  determines  that  the  case 
is  one  in  which  **looking  to  the  good  of 
the  public  service,**  the  "requirements 
for  examination**  may  be  waived,  and 
"other  tests  of  fitness  and  capacity** 
substituted  therefor.  (1909)  27  Op. 
Atty.  Gen.  520. 

10.  Preference  to  ex-soldiers  and 
sailors. — Discharge  of  ex-soldiers  and 
sailors,  see  post,  §  3285,  and  notes. 

This  section  does  not  prohibit  the 
discharge  of  a  clerk  for  inefficiency, 
though  he  had  been  honorably  discharg- 
ed from  the  army,  nor  give  the  courts 
power  to  review  the  act  of  the  head  of 
a  department  in  making  such  discharge. 
Keim  v.  U.  S.  (1900)  20  Sup.  Ct.  574, 
576,  177  U.  S.  290,  44  L.  Ed.  774. 

Executive  order  of  July  5, 1906,  which 
directs  the  certification,  next  after  the 
eligibles  entitled  to  preference,  of  per- 
sons honorably  discharged  from  the 
United  States  navy  as  water  tenders, 
oilers,  and  firemen,  for  the  position  of 
fireman  in  the  State,  \^ar,  and  Navy 
Building,    of    persons    honorably    dis- 


charged asr  warrant  machinists  in  the 
navy  for  the  position  of  chief  engineer 
or  assistant  engineer,  and  of  persons 
honorably  discharged  as  noncommis- 
sioned officers  in  the  United  States 
army  for  the  position  of  watchman  in 
that  building,  is  inconsistent  with  the 
provisions  of  the  civil  service  act,  and 
therefore  without  sanction  of  law. 
(1909)  28  Op.  Atty.  Gen.  112. 

Preference  in  the  matter  of  appoint- 
ment to  civil  office  accorded  by  seetion 
3214,  ante,  to  persons  honorably  dis- 
charged from  the  military  or  naval 
service  by  reason  of  disability  result- 
ing from  wounds  or  sickness  incurred 
in  the  line  of  duty,  is  not  subject  to 
the  laws  of  apportionment  (1910)  28 
Op.  Atty.  Gen.  298,  overruling  (1909) 
27  Op.  Atty.  Gen.  546. 

11.  Refusal  to  give  work  to  an  ap- 
pointee.~Where  the  superintendent  of 
a  school  refused  to  a  regularly  ap- 
pointed tinner  the  privilege  of  doing  the 
work  which  he  had  been  properly  assign- 
ed to  do,  the  man  thereby  became  enti- 
tied  to  receive  the  compensation  of  the 
position  until  discharged  from  the  serv- 
ice by  proper  authority  or  by  his  own 
act  Collins  v.  U.  S.  (1910)  45  Ct  CL 
63. 

12.  Informality  In  appointment.— The 
formalities  of  a  pilot's  entry  into  the 
service  are  immaterial,  if  his  services 
were  accepted.  Stilling  v.  U.  S.  (1906) 
41  Ct  a.  61. 

13.  Waiver  of  requirements.— Where 
congress  in  an  appropriation  act  makes 
use  of  the  very  term  employed  in  the 
civil  service  act  in  describing  appoint- 
ments to  be  made  in  accordance  with  its 
provisions,  it  is  manifest  that  there 
was  no  intention  to  waive  the  require- 
ments of  the  civil  service  law.  (1908) 
26  Op.  Atty.  Gen.  502. 

14.  Impersonating  another  at  exam- 
inations-Agreement whereby  one  per- 
son impersonated  another  at  a  civil 
service  examination,  to  enable  the  lat- 
ter to  get  credit  for  examinations  pass- 
ed by  the  former  was  a  conspiracy  to 
defraud  the  United  States.  Curley  v. 
U.  S.  (1904)  130  Fed.  1,  64  C.  C.  A. 
369,  writ  of  certiorari  denied  (1904) 
25  Sup.  Ct.  787, 195  U.  S.  628,  49  L.  Ed. 
351,  affirming  judgment  U.  S.  y.  Curley 
(C.  C.  1903)  122  Fed.  73a 


§  3279.  (Act  Oct.  22,  1913,  c.  32.)     Appointments  of  deputy  col- 
lectors of  internal  revenue  and  deputy  marshals,  required  to  give 
bond,  without  regard  to  provisions  of  Civil  Service  Act;  revo- 
cations, by  officer  requiring  said  bond,  of  appointments  of  sub- 
ordinates, and  appointments  of  successors,  at  discretion. 
Hereafter  any  deputy  collector  of  internal  revenue  or  deputy  mar- 
shal who  may  be  required  by  law  or  by  authority  or  direction  of  the 
collector  of  internal  revenue  or  the  United  States  marshal  to  exe- 
cute a  bond  to  the  collector  of  internal  revenue  or  United  States 
marshal  to  secure  faithful  performance  of  official  duty  may  be  ap- 
pointed by  the  said  collector  or  marshal,  who  may  require  such 
bond  without  regard  to  the  provisions  of  an  Act  of  Congress  en- 
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titled  "An  Act  to  regulate  and  improve  the  civil  service  of  the 
United  States,"  approved  January  sixteenth,  eighteen  hundred  and 
eighty-three,  and  amendments  thereto,  or  any  rule  or  regulation 
made  in  pursuance  thereof,  and  the  officer  requiring  said  bond  shall 
have  power  to  revoke  the  appointment  of  any  subordinate  officer 
or  employee  and  appoint  his  successor  at  his  discretion  without  re- 
gard to  the  Act,  amendments,  rules,  or  regulations  aforesaid.  (38 
Stat.  208.) 

This  wag  a  provision  of  the  urgent  deficiency  appropriation  act  for  the 
fiscal  year  1913,  cited  above. 

Notes  of  Deoisioiui 

Decisions    under    former    iaw.^See 
(1907)  26  Op.  Atty.  Gen.  363. 

§  3280.  (Act  Jan.  16,  1883,  c.  27,  §  8.)     Persons  habitually  using 
intoxicants  to  excess  not  to  be  appointed  or  retained. 

No  person  habitually  using  intoxicating  beverages  to  excess  shall 
be  appointed  to,  or  retained  in,  any  office,  appointment,  or  em- 
ployment to  which  the  provisions  of  this  act  are  applicable.  (22 
Stat.  406.) 

§  3281.  (Act  Jan.  16,  1883,  c.  27,  §  9.)  Restriction  on  appointments 
of  members  of  same  family. 
Whenever  there  are  already  two  or  more  members  of  a  family  in 
the  public  service  in  the  grades  covered  by  this  act,  no  other  mem- 
ber of  such  family  shall  be  eligible  to  appointment  to  any  of  said 
grades.    (22  Stat.  406.) 

A  subsequent  provision  that  no  more  than  one  person  be  appointed  from 
the  same  family,  of  Act  July  2,  1909,  c  2,  §  7,  Is  set  forth  post,  §  3284. 

Notes  of  Deoisions 

Persons  disqualified^— Where  a  father  son  where  two  or  more  members  of  the 

and  daughter  held  each  an  office  in  the  same  family  are  already  in  the  public 

classified  service  in  one  of  the  depart-  service    under    the    civil    service    act. 

ments,  another  daughter,  who  had  pass-  (1907)   26  Op.  Atty.  Gen.  260,  disap- 

ed  the  required  examination,  and  was  proving  (1883)  17  Op.  Atty.  Gen.  554. 

proposed   for  appointment  in  another  Enforcement  of  provision.— An  appli- 

department,  was  ineligible.  ,  (1884)  18  cant  for  a  position  in  the  competitive 

Op.  Atty.  Gen.  83.  classified  service,  who  resides  with  her 

The  civil  service  commission  cannot  father,  a  clerk  in  the  Post  Office  De- 
refuse  to  examine  an  applicant  upon  partment,  and  who  has  two  brothers, 
the  ground  that  he  may  subsequently  be  also  in  the  classified  service,  who  main- 
disqualified  for  appointment  under  this  tain  separate  homes  apart  from  their 
section;  but  it  may  inform  persons  to  father,  is  entitled  to  appointment,  if 
whom  appointments  could  not  be  ten-  otherwise  qualified  under  the  civil  serv- 
dered  at  the  time  of  examination  that,  ice  law,  since  children  who  have  estab- 
unless  the  disability  is  removed  before  llshed  and  maintain  separate  homes 
their  names  are  reached  for  certifica-  apart  from  their  parents  are  no  lon- 
tion,  they  cannot  be  certified,  and  it  is  ger  members  of  the  same  family  as  their 
authorized  and  required  to  withhold  parents.  (1907)  26  Op.  Atty.  Gen. 
from  certification  the  name  of  any  per-  301. 

§  3282.  (Act  Jan.  16,  1883,  c.  27,  §  10.)     Recommendations  by  Sen- 
ators or  Representatives,  except  as  to  character  or  residence^ 
not  to  be  considered  in  examinations  or  appointments. 
No  recommendation  of  any  person  who  shall  apply  for  office  or 
place  under  the  provisions  of  this  act  which  may  be  given  by  any 
Senator  or  member  of  the  House  of  Representatives,  except  a^  to 
the  character  or  residence  of  the  applicant,  shall  be  received  or  con- 
sidered by  any  person  concerned  in  making  any  examination  or 
appointment  under  this  act.     (22  Stat.  406.) 

§  3283.  (Act  July  11,  1890,  c.  667,  §  1.)     Applications  for  examina- 
tions to  be  accompanied  by  a  certificate  of  residence. 
Hereafter  every  application  for  examination  before  the  Civil  Serv- 
ice Commission  for  appointment  in  the  Departmental  service  in 
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the  District  of  Columbia,  shall  be  accompanied  by  a  certificate  of 
an  officer,  with  his  official  seal  attached,  of  the  county  and  State 
of  which  the  applicant  claims  to  be  a  citizen,  that  such  applicant  was, 
at  the  time  of  making  such  application,  an  actual  and  bona-fide  resi- 
dent of  said  county,  and  had  been  such  resident  for  a  period  of  not 
less  than  six  months  next  preceding;  but  this  provision  shall  not 
apply  to  persons  who  may  be  in  the  service  and  seek  promotion  or 
appointment  in  other  branches  of  the  Government.  (26  Stat.  235.) 
Tliis  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 

act  for  the  fiscal  year  ending  June  30,  1S91,  cited  above. 
Requisites  of  applications  for  examination  were  prescribed  by  Act  Jan.  16, 

1883,  c.  27,  §  2,  subsec.  2,  subd.  8,  ante,  |  3272. 

Notes  of  Deoisioiis 

Construction.— The   expressions   "de-  ticular  county  oflScer  or   officers  who 

partmental  service"  and  "the  service,"  may   make   the  certificate  required   to 

as  used  in  this  section,  mean  the  clas-  accompany  the  application,  the  matter 

sified    civil    service;     and    the    words  is  left  as  a  subject  for  regulation  by 

"promotion    or    appointment    in    other  the  civil  service  commission.    (1890)  19 

branches  of  the  governments/'  in  the  Op.  Atty.  Gen.  624. 

exception,  signify  promotion  or  appoint-  If  the  words  "living  and  residing  and 

ment  in  the  classified  service  of  some  having  his  or  her  place  of  abode/'  used 

other  department  than   that  to   which  in  the  order  of  the  civil  service  commis- 

the  applicant  may  belong,  but  do  not  sion  of  March  7,  1893,  are  construed  by 

include  an  application  for  a  transfer.  the   commission   as   equivalent   to   the 

(1890)  19  Op.  Atty.  Gen.  624.  words  "actual,  bona  fide  residence/'  in 

A  general  rule  applicable  to  all  cases  this  section  the  order  is  a  lawful  regula- 
cannot  be  formulated  as  to  what  con-  tion;  but  if  they  are  given  a  more  re- 
stitutes bona  fide  residence;  but  the  strictive  construction,  the  order  is  to 
purpose  of  this  section  was  to  discrim-  that  extent  unauthorized.  (1893)  20 
inate   against   persons   who   claim    the  Op.  Atty.  Gen.  649. 

S'andTS  ^^als^htrgel^'of  t;  Sumc.oy  of  .v.-ence  ..  t.  r...d.«c.. 
obligations  of  such  state  residence  and  Evidence  held  to  show  that  an  appli- 
citizenship.     (1891)  20  Op.  Atty.  Gen.      «"'.*  ^"  .°°t  ««>  "«ual  and  bona  fide 


60. 


resident  either  of  the  county  or  state 
claimed  by  him.     (1894)  21  Op.  Atty. 
Regulations     of     comml8sion.*-Gon-      Gen.  33. 


gress  not  having  designated  any  par- 

§  3284.  (Act  July  2,  1909,  c.  2,  §  7.)     Examinations  to  be  in  State, 
etc.,  of  applicant's  residence;   persons  afflicted  with  tubercu- 
losis not  to  be  appointed ;  certificate  of  health  to  accompany  ap- 
plication;  restriction  on  appointments  from  same  family. 
Hereafter  all  examinations  of  applicants  for  positions  in  the  gov- 
ernment service,  from  any  State  or  Territory,  shall  be  had  in  the 
State  or  Territory  in  which  such  applicant  resides,  and  no  person 
shall  be  eligible  for  such  examination  or  appointment  unless  he  or 
she  shall  have  been  actually  domiciled  in  such  State  or  Territory 
for  at  least  one  year  previous  to  such  examination :    Provided,  how- 
ever, That  no  person  afflicted  with  tuberculosis  shall  be  appointed 
and  that  each  applicant  for  appointment  shall  accompany  his  or  her 
application  with  a  certificate  of  health  from  some  reputable  physi- 
cian :    Provided,  however.  That  in  no  instance  shall  more  than  one 
person  be  appointed  from  the  same  family.    (36  Stat.  3.) 

These  were  provisos  annexed  to  section  7  of  an  act  to  provide  for  the  Thir- 
teenth and  subsequent  decennial  censuses,  in  connection  with  provisions  for 
additional  clerks  and  employ^  during  the  decennial  census  period. 

These  provisions,  not  being  in  terms  restricted  to  the  special  test  examina- 
tions provided  foD  by  that  act  to  be  conducted  by  the  Civil  Service  Oommis- 
sion,  may  be  considered,  as  they  are  expressed,  as  applicable  to  all  examina- 
tions of  applicants  for  positions  in  the  government  service. 

Notes  of  Dooisioiui 

Applicants    afreeted    by    provlsiond—  clerks  and  employes  of  the  censiu  of- 

The  provisos  to  this  section  regarding  fice.      (1909)   27   Op.   Atty.    Oen.   646. 

persons  aMcted  with  tuberculosis  and  The  proviso  deals  only  with  applicants 

the  appointment  of  more  than  one  per-  for  examination  for  admission  to  the 

■on   from    the   same   family  apply   to  classified  service,  and  does  not  relate 
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to  positions  which  are  expressly  except- 
ed from  the  necessity  of  an  examination 
as  a  condition  to  appointment.  (1909) 
27  Op.  Atty.  Gen.  567. 

The  phrase  "from  any  state  or  terri- 
tory" refers  to  applications  where  it  is 
requisite  that  the  applicant  should  he 
of  a  particular  state  or  territory  and 
charged  to  it  under  the  law  of  appor- 
tionment, which  is  the  case  only  with 
respect  to  appointments  hi  the  classified 
service  in  the  departments  at  Wash- 
ington and  in  the  census  bureau. 
(1909)  28  Op.  Atty.  Gen.  78,  modify- 
ing in  this  respect  (1909)  27  Op.  Atty. 
Gen.  546,  and  (1909)  27  Op.  Atty.  Gen. 
567. 

This  section  has  no  reference  to 
examinations  for  positions  in  the  diplo- 
matic and  consular  service  which  are 
not  in  the  departments  at  Washington. 
(1909)  28  Op.  Atty.  Gen.  78. 

A  person  employed  in  the  temporary 
force  of  the  census  office,  in  an  appor- 
tioned position  and  charged  to  the  quo- 
ta of  his  state,  is  not  required  by  this 
section  to  return  to  his  state  to  take 
en  examination  for  another  position  in 
the  apportioned  service  of  the  govern- 
ment    (1910)  28  Op.  Atty.  Gen.  34a 

Determination  of  residence^The  pro- 
vision in  that  section  with  regard  to 
applicants  being  "actually  domiciled" 
in  the  state  or  territory  where  the  ex- 
amination is  taken  means  that  he  must 
not  only  show  that  he  resides  in  the 
state  or  territory  where  he  applies  for 
examination,  but  that  for  at  least  one 
year  previous  to  his  examination  he 
has  been  actually  domiciled  there;  that 
is,  he  shall,  for  that  period,  have  had 
his  permanent  home  within  such  state 
or  territory,  a  home  adopted  at  least 
one  year  previous  to  his  examination, 
with  the  intention  of  making  it  his  per- 
manent abode,  which  intention  shall  not 
have  been  departed  from  during  the  pe- 
riod stated.  But  it  does  not  require 
that  the  applicant  should  have  been 
bodily  present  within  the  state  during 
the  period,  though  there  must,  however, 
have  been  actual  physical  presence  at 
some  time  within  the  state  in  order  to 
establish  a  residence,  which  presence 
must  have  been  accompanied  by  an  in- 


tention to  continue  indefinitely  to  re- 
side and  have  one's  home  at  that  place. 
(1909)  27  Op.  Atty.  Gen.  546. 

A  citizen  and  resident  of  West  Vir- 
ginia, who  has  been  employed  since 
1903  as  field  assistant  in  the  United 
States  Geological  Survey,  working  in 
such  capacity  in  various  states  of  the 
Union,  is  not  disqualified  for  appoint- 
ment to  work  as  "classification  assist- 
ant" to  the  land  classification  board  of 
the  Geological  Survey,  if  during  all  of 
that  period  his  home  was  in  West  Vir- 
ginia, where  his  parents  and  other 
members  of  his  family  resided,  which 
place  he  has  always  maintained  as  his 
home,  to  which  he  intends  to  return 
when  the  exigencies  of  public  service 
permit,  and  from  which  he  never  in- 
tended to  remove.  (1909)  27  Op.  Atty. 
Gen.  564. 

The  temporary  absence  from  the 
United  States  of  an  applicant  for  ex- 
amination into  the  civil  service  of  the 
United  States  for  two  years,  on  ac- 
count of  illness  in  her  family,  will  not 
affect  such  person's  bona  fide  res- 
idence and  domicile  in  Missouri,  if  as 
matter  of  fact  she  went  abroad  with  the 
intention  of  remaining  temporarily  and 
of  returning  to  Missouri,  and  did  not 
abandon  such  intention  during  her  ab- 
•  sence,  but  at  all  times  meant  to  return, 
and  finally  did  return,  to  her  home  in 
that  state.  (1909)  27  Op.  Atty.  Gen. 
566. 

Questions  of  "actual  bona  fide  res- 
idence" and  "domicile"  are  mixed  ques- 
tions of  law  and  fact,  to  be  determined 
in  each  instance  by  the  civil  service 
commission  upon  the  facts  presented. 
Id. 

Period  of  residencOd— The  words  "for 
at  least  one  year  previous,"  as  used  in 
the  first  proviso  of  section  7  (36  Stat. 
3),  mean  for  at  least  one  year  next 
preceding.  (1909)  27  Op.  Atty.  Gen. 
546. 

Cliange  of  residence.— If  a  domicile  be 
once  established,  it  is  presumed  to  con- 
tinue until  there  has  been  a  change  of 
residence,  with  the  intention  of  estab- 
lishing a  new  residence.  (1909)  27 
Op.  Atty.  Gen.  546. 


§  3285.  (Act  Aug.  23,  1912,  c.  350,  §  4.)     System  of  efficiency  rat- 
ings for  classified  service  in  Executive  Departments  based  upon 
records;   minimum  ratings  for  promotion,  demotion,  and  dis- 
missal, subject  to  civil  service  rules ;  copies  of  records  for  Com- 
mission ;  retention  of  honorably  discharged  soldiers  and  sailors 
on  reductions  of  force ;  removal  from  office  and  punishment  for 
violation  of  section. 
The  Civil  Service  Commission  shall,  subject  to  the  approval  of 
the  President,  establish  a  system  of  efficiency  ratings  for  the  classi- 
fied service  in  the  several  executive  departments  in  the  District  of 
Columbia  based  upon  records  kept  in  each  department  and  inde- 
pendent establishment  with  such  frequency  as  to  make  them  as 
nearly  as  possible  records  of  fact.     Such  system  shall  provide  a 
minimum  rating  of  efficiency  which  must  be  attained  by  an  em- 
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ployee  before  he  may  be  promoted ;  it  shall  also  provide  a  rating 
below  which  no  employee  may  fall  without  being  demoted ;  it  shall 
further  provide  for  a  rating  below  which  no  employee  may  fall 
without  being  dismissed  for  inefficiency.  All  promotions,  demo- 
tions, or  dismissals  shall  be  governed  by  provisions  of  the  civil  serv- 
ice rules.  Copies  of  all  records  of  efficiency  shall  be  furnished  by 
the  departments  and  independent  establishments  to  the  Civil  Serv- 
ice Commission  for  record  in  accordance  with  the  provisions  of  this 
section :  Provided,  That  in  the  event  of  reductions  being  made  in 
the  force  in  any  of  the  executive  departments  no  honorably  dis- 
charged soldier  or  sailor  whose  record  in  said  department  is  rated 
good  shall  be  discharged  or  dropped,  or  reduced  in  rank  or  salary. 
Any  person  knowingly  violating  the  provisions  of  this  section 
shall  be  summarily  removed  from  office,  and  may  also  upon  convic- 
tion thereof  be  punished  by  a  fine  of  not  more  than  one  thousand 
dollars  or  by  imprisonment  for  not  more  than  one  year.  (37  Stat. 
413.) 

This  section  was  part  of  the  legislative,  executive,  and  jadicial  appropria- 
tion act  for  the  fiscal  year  1913,  cited  above. 

Reports  as  to  the  establishment  and  maintenance  of  the  system  were  re- 
quired to  be  made  by  the  Commission  by  provisions  of  Act  March  4,  1913,  c 
142,  S  1,  post,  §  3286. 

The  operation  of  the  executive  order  of  March  28,  1912,  for  the  annual  sub- 
mission to  the  Civil  Service  Commission  of  an  outline  of  the  organizadou  of 
the  Government,  was  suspended  until  otherwise  provided  by  law,  by  a  provision 
of  Act  July  16,  1914,  c.  141,  $  1,  post,  $  3286a. 

A  Division  of  Efficiency,  with  a  chief  therefor,  was  created  by  a  provision  of 
Act  March  4,  1915,  c.  141,  §  1,  post,  §  3286b ;  and  said  Division  of  Efficiency 
was  made  an  independent  establishment,  to  be  known  as  Ihe  Bureau  of  Ef- 
ficiency, by  a  provision  of  Act  Feb.  28,  1916,  c.  37,  i  1,  post,  §  3286c ;  and  the 
duties  imposed  upon  the  Civil  Service  Commission  by  this  section  were  trans- 
ferred to  said  Bureau  of  Efficiency  by  a  further  provision  of  said  Act  Feb.  28, 
1916,  c.  37,  $  1,  post,  I  3286d. 

Appropriations  are  not  to  be  used  to  pay  accountants  or  other  experts  for  in- 
augurating new  methods  of  transacting  public  business,  unless  specific  provi- 
sions are  made  therefor,  by  Act  April  6,  1914,  c.  52,  |  5,  ante,  §  3227a. 

Notes  of  Deoisions 

Preference   of   ex-soldiers   and   sail-     8tatute.^-See  (1909)  27  Op.  Atty.  Gen. 
ore— Decisions   prior  to  enactment   of     490. 

§  3286.  (Act  March  4,  1913,  c.  142,  §  1.)     Reports  by  Commission 
as  to  administrative  needs  of  personnel  in  Executive  Depart- 
ments, etc.,  and  as  to  system  of  efficiency  ratings. 
Establishment  and  maintenance  of  system  of  efficiency  ratings  for 
initial  year :    For  the  establishment  and  maintenance  of  system  of 
efficiency  ratings  for  initial  year,  $15,000,  to  be  immediately  avail- 
able.   The  Civil  Service  Commission  shall  investigate  and  report  to 
the  President,  with  its  recommendations,  as  to  the  administrative 
needs  of  the  service  relating  to  personnel  in  the  several  executive 
departments  and  independent  establishments  in  the  District  of  Co- 
lumbia, and  report  to  Congress  details  of  expenditure  and  of  prog- 
ress of  work  hereunder  at  the  beginning  of  each  regular  session: 
Provided,  That  no  person  shall  be  employed  hereunder  at  a  com- 
pensation in  excess  of  $4,000  per  annum.    (37  Stat.  750.) 

These  were  provisions  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1914,  cited* above.  The  legislative,  executive,  and 
judicial  appropriation  act  for  the  fiscal  year  1915,  Act  July  16,  1914,  c.  141, 
§  1,  38  Stat.  465,  repeated  the  provisions  of  this  section,  except  that  the  amount 
of  the  appropriation  was  $30,000. 

The  establishment  of  the  system  of  efficiency  ratings  mentioned  in  these  pro- 
visions was  authorized  by  Act  Aug.  23,  1912,  c.  350,  §  4,  ante,  §  3285. 

Appropriations  are  not  to  be  used  to  pay  accouutants  or  other  experts  for 
inaugurating  new  methods  of  transacting  business,   unless  specific  provisions 
are  made  therefor,  by  Act  April  6,  1914,  c.  52,  §  5,  ante,  §  3227a, 
See  ante,  §  3285,  and  notes  thereunder. 
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§  3286a.  (Act  July  16,  1914,  c.  141,  §  1.)     Executive  order  for  an- 
niud  submission  to  Commission  of  outline  of  organization  of 
Government,  suspended. 
The  operation  of  the  Executive  order  of  March  twenty-eighth, 
nineteen  hundred  and  twelve,  for  the  annual  submission  to  the 
Civil  Service  Commission  of  an  outline  of  organization  of  the  Gov- 
ernment of  the  United  States  is  suspended  until  otherwise  provided 
by  law.    (38  Stat.  465.) 

This  section  was  a  provision  of  the  legislative,  executive,  and  judicial  ap- 
propriation act  for  the  fiscal  year  1915,  cited  above. 

§  3286b.  (Act  March  4,  1915,  c.  141,  §  1.)  System  of  efficiency 
ratings;  Division  of  Efficiency;  appointment  of  chief;  re- 
ports; limit  of  compensation  of  employes. 
Division  of  efficiency:  For  establishment  and  maintenance  of 
system  of  efficiency  ratings,  pursuant  to  section  four  of  the  legis- 
lative, executive,  and  judicial  appropriation  Act  for  the  fiscal  vear 
nineteen  hundred  and  thirteen,  for  investigation  of  the  needs  ot  the 
several  executive  departments  and  independent  establishments  with 
respect  to  personnel;  and  for  investigation  of  duplication  of  sta- 
tistical and  other  work  and  methods  of  business  in  the  various 
branches  of  the  Government  service;  including  not  more  than 
$2,500  for  equipment,  supplies,  stationery,  books,  and  printing ;  and 
not  more  than  $50  for  street  car  fare  $30,000;  the  chief  of  the 
Division  of  Efficiency  herein  provided  for  shall  be  appointed  by  the 
President  and  shall  report  to  Congress  at  the  beginning  of  each 
regular  session,  through  the  President,  the  nature  and  progress 
of  work  undertaken  by  the  division  together  with  a  detailed  state- 
ment of  expenditures  showing  the  persons  employed,  their  duties, 
and  the  compensation  paid  to  each :  Provided,  That  no  person  shall 
be  employed  hereunder  at  a  compensation  in  excess  of  $4,000  per 
annum.    (38  Stat.  1007,  1008.) 

This  section  was  a  part  of  the  legislative,  executive,  and  judicial  appropria- 
tion net  for  the  fiscal  year  1916,  cited  above. 

Act  Aug.  23,  1912,  c.  350,  §  4,  referred  to  in  this  section,  is  set  forth  ante, 
I  3285.    See  said  |  3285,  ante,  and  notes  thereunder. 

The  Division  of  Elfficiency,  created  by  this  section,  was  made  an  independent 
establishment,  to  be  known  as  the  Bureau  of  Efficiency,  by  a  provision  of  Act 
Feb.  28,  1916,  c.  37,  §  1,  post,  §  3286c ;  and  the  duties  imposed  upon  the  Civil 
Service  Commission  by  Act  Aug.  23,  1912,  c.  350,  $  4,  ante,  §  3285,  were  trans- 
ferred to  said  Bureau  of  Efficiency  by  a  further  provision  of  said  Act  Feb.  28, 
1916,  c  37,  §  1,  post,  S  3286d. 

§  3286c.  (Act  Feb.  28,  1916,  c.  37,  §  1.)     Division  of  Efficiency 
changed  to  Bureau  of  Efficiency;   independent  establishment; 
transfer  of  officers,  employees,  records,  etc. 
Hereafter  the  Division  of  Efficiency  of  the  Civil  Service  Commis- 
sion shall  be  an  independent  establishment  and  shall  be  known  as 
the  Bureau  of  Efficiency;  and  the  officers  and  employees  of  the  said 
division  shall  be  transferred  to  the  Bureau  of  Efficiency  without  re- 
appointment, and  the  records  and  papers  pertaining  to  the  work  of 
the  said  division  and  the  furniture,  equipment,  and  supplies  that 
have  been  purchased  for  it  shall  be  transferred  to  the  said  bureau. 
(39  Stat.) 

This  section,  and  the  section  next  following,  were  provisions  of  the  urgent 
deficiencies  appropriation  act  for  the  fiscal  year  1916,  cited  above. 

Tlie  Division  of  Efficiency,  mentioned  in  this  section  was  established  by  a 
provision  of  Act  March  4,  1915,  c.  141,  |  1,  ante,  §  3286b. 

The  appropriation  for  the  Bureau  of  EJfficiency  for  the  fiscal  year  1917,  is 
contained  in  Act  May  10,  1916,  c.  117,  §  1,  39  Stat,  which  act  contains  a 
proviso  that  no  person  shall  be  employed  in  the  bureau  at  a  compensation  ex- 
ceeding $4,000  per  annum. 
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§  3286d.  (Act  Feb.  28,  1916,  c.  37,  §  1.)     Bureau  of  Efficiency;  du- 
ties imposed  on  Civil  Service  Commission  transferred  to. 

The  duties  relating  to  efficiency  ratings  imposed  upon  the  Civil 
Service  Commission  by  section  four  of  the  legislative,  executive, 
and  judicial  appropriation  Act  approved  August  twenty-third,  nine- 
teen hundred  and  twelve,  and  the  duty  of  investigating  the  admin- 
istrative needs  of  the  service  relating  to  personnel  in  the  several 
executive  departments  and  independent  establishments,  imposed  on 
the  Civil  Service  Commission  by  the  legislative-,  executive,  and  ju- 
dicial appropriation  Act  approved  March  fourth,  nineteen  hundred 
and  thirteen,  are  transferred  to  the  Bureau  of  Efficiency.    (39  Stat.) 
Tliis  provision  was  part  of  the  urgent  deficiency  appropriation  act  for  the 
fiscal  year  1916,  cited  above. 
See  notes  to  §  3286c,  ante. 

Act  Aug.  23,  1912,  c.  350,  §  4,  mentioned  in  this  section,  is  set  forth  ante, 
I  3285 ;  and  Act  March  4,  1913,  c.  142,  §  1,  also  mentioned  in  this  section,  is 
set  forth  ante,  S  3286.    See  notes  under  said  §§  3285,  3286,  ante. 

§  3287.  (Act  Aug.  24,  1912,  c.  389,  §  6.)  Removals  from  classified 
civil  service  only  for  cause,  to  promote  efficiency;  notice  of 
charges,  answer,  etc.;  record  of  removal,  and  copies  thereof; 
membership  in  organization  of  postal  employes  for  improving 
conditions,  etc.,  not  cause  for  reduction  in  rank,  etc.,  or  for  re- 
moval ;  right  to  petition,  etc.,  Congress,  not  to  be  denied. 
No  person  in  the  classified  civil  service  of  the  United  States  shall 
be  removed  therefrom  except  for  such  cause. as  will  promote  the 
efificiency  of  said  service  and  for  reasons  given  in  writing,  and  the 
person  whose  removal  is  sought  shall  have  notice  of  the  same  and 
of  any  charges  preferred  against  him,  and  be  furnished  with  a  copy 
thereof,  and  also  be  allowed  a  reasonable  time  for  personally  an- 
swering the  same  in  writing;  and  affidavits  in  support  thereof; 
but  no  examination  of  witnesses  nor  any  trial  or  hearing  shall  be 
required  except  in  the  discretion  of  the  officer  making  the  removal ; 
and  copies  of  charges,  notice  of  hearing,  answer,  reasons  for  re- 
moval, and  of  the  order  of  removal  shall  be  made  a  part  of  the  rec- 
ords of  the  proper  department  or  office,  as  shall  also  the  reasons  for 
reduction  in  rank  or  compensation;  and  copies  of  the  same  shall 
be  furnished  to  the  person  affected  upon  request,  and  the  Civil  Serv- 
ice Commission  also  shall,  upon  request,  be  furnished  copies  of  the 
same:  Provided,  however.  That  membership  in  any  society,  asso- 
ciation, club,  or  other  form  of  organization  of  postal  employees  not 
affiliated  with  any  outside  organization  imposing  an  obligation  or 
duty  upon  them  to  engage  in  any  strike^  or  proposing  to  assist  them 
in  any  strike,  against  the  United  States,  having  for  its  objects, 
among  other  things,  improvements  in  the  condition  of  labor  of  its 
members,  including  hours  of  labor  and  compensation  therefor  and 
leave  of  absence,  by  any  person  or  groups  of  persons  in  said  postal 
service,  or  the  presenting  by  any  such  person  or  groups  or  persons 
of  any  grievance  or  grievances  to  the  Congress  or  any  Member 
thereof  shall  not  constitute  or  be  cause  for  reduction  in  rank  or 
compensation  or  removal  of  such  person  or  groups  of  persons  from 
said  service.  The  right  of  persons  employed  in  the  civil  service  of 
the  United  States,  either  individually  or  collectively,  to  petition 
Congress,  or  any  Member  thereof,  or  to  furnish  information  to 
either  House  of  Congress,  or  to  any  committee  or  member  thereof, 
shall  not  be  denied  or  interfered  with.    (37  Stat.  555.) 

This  section  was  part  of  the  postal  service  appropriation  act  for  the  fiscal 
year  1913,  cited  above. 

Notes  of  Deoisioiui 

Decisions  prior  to  enactment  of  see-     Gordon    (G.   G.   1897)    S2   Fed.   373; 
lion— Power  of  removal.— See  Garr  y.      Flemming  y.  Stahl  (G.  G.  1897)  83  Fed. 
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940;  U.  S.  V.  Taft  (1904)  24  App.  D. 
C.  95,  26  Sap.  Ct.  792;  Ruggles  v. 
U.  S.  (1910)  45  Ct.  CI.  86;  Wheelock 
V.  Same  (1910)  46  Ct  CI.  1. 

—  I  nju notion.— See  White  v.  Berry 
(1898)  18  Sup.  Ct.  917,  921,  171  U.  S. 
866,  43  L.  Ed.  199;  Priddie  v.  Thomp- 
son (C.  C.  1897)  82  Fed.  186;  Bntler 
V.  White  (C.  C.  1897)  83  Fed.  578; 
Couper  V.  Smyth  (C.  C.  1897)  84  Fed. 
757;  Morgan  v.  Nunn  (C.  C.  1898)  84 
Fed.  551;  (1907)  26  Op.  Atty.  Gen. 
863;    (1907)  26  Op.  Atty.  Gen.  364. 

Removal  of  letter  oarrlor^A  letter 
carrier,  appointed  from  the  competitive 
classified  list  of  the  federal  civil  serv- 
ice commission,  cannot  be  removed 
without  due  process  of  law,  in  accord- 
ance with  this  section.  U.  S.  v.  Post- 
master of  City  of  Buffalo  (D.  C.  1915) 
221  Fed.  687. 

Regolatlon  restricting  removals— The 

order  of  the  President  of  July  27,  1897, 
prohibiting  removals  from  positions 
subject  to  competitive  examination  ex- 
cept upon  written  charges  and  notice, 
is  an  administrative  order,  regulating 
the  conduct  of  the  President's  subordi- 
nates; but  it  has  not  the  force  of  law, 
and  confers  upon  an  incumbent  no  right 
to  hold  office  indefinitely,  and  no  right 
of  which  a  court  of  equity  can  take 
cognizance.  Carr  v.  Gordon  (0.  0. 
1897)  82  Fed.  373. 

Civil  service  rules  promulgated  by  the 
executive,  so  far  as  they  deal  with  the 
executive  right  of  removal,  are  but  the 
expression  of  the  will  of  the  President, 
and  are  regulations  imposed  by  him  on 
his  own  action,  or  that  of  heads  of  de- 
partments appointed  by  him.  They 
do  not  give  employes  within  the  classi- 
fied service  such  tenure  as  to  confer  on 
them  a  property  right  in  the  office  or 
place.  Morgan  v.  Nunn  (C.  C.  1898) 
84  Fed.  551. 

^—  Officers  protected  by  regulation. 

—The  protection  of  the  President's  or- 
der of  July  27.  1897,  against  removals 
from  the  civil  service  except  upon  writ- 
ten charges,  with  opportunity  for  de- 
fense, extends  to  an  employ^  in  the  of- 
fice of  the  United  States  Surveyor  Gen- 
eral for  the  state  of  Idaho,  certified  by 
the  Secretary  of  the  Interior  as  within 
the  terms  of  the  civil  service  act,  and 
the   executive   order   of  May   6,   1896, 


made  in  pursuance  thereof,  extending 
the  departmental  service  classified  un- 
der th&t  act  so  as  to  include  all  execu- 
tive officers  and  employes  outside  of 
the  District  of  Columbia,  whether  com- 
pensated by  a  fixed  salary  or  otherwise, 
who  are  serving  in  a  clerical  capacity, 
or  whose  duties  are,  in  whole  or  in  part, 
of  a  clerical  nature.  U.  S.  v.  Wicker- 
sham  (1906)  26  Sup.  CU  469,  471,  201 
U.  S.  390,  50  L.  Ed.  798. 

Subordinate  officers  in  the  internal 
revenue  service  are  not  subject  to  re- 
moval at  the  will  of  the  commissioner, 
nor  at  all,  except  in  accordance  with 
the  provisions  of  the  civil  service  law 
and  rules.  Butter  v.  White  (C.  C.  1897) 
83  Fed.  578. 

«— >  Amendment  or  repeald— The 
rules  regulating  the  power  of  removal 
may  be  repealed,  altered,  or  amended  at 
the  pleasure  of  the  President  (1907) 
26  Op.  Atty.  Gen.  363. 

Suspension.— A  regular  and  duly  qual- 
ified employ^  in  the  classified  civil  serv- 
ice of  the  United  States  is  entitted  to 
the  compensation  attached  by  law  to 
his  position  during  the  period  of  his 
wrongful  suspension  by  a  subordinate 
officer.  U.  S.  v.  Wickersham  (1906)  26 
Sup.  Ct  469,  472,  201  U.  S.  390,  50  L. 
Ed.  798. 

Suspension  without  pay  is  to  give  the 
officer  an  opportunity  to  make  a  defense 
to  the  charge,  instead  of  being  subject- 
ed to  immediate  dismissal.  Ruggles  v. 
U.  S.  (1910)  45  Ct  CL  86. 

An  officer  wrongfully  suspended  by 
one  having  no  authority  to  do  so  is  en- 
titled to  ttie  compensation  provided  by 
law  during  the  period  of  suspension, 
but  where  he  was  removed  by  one  au- 
thorized to  do  so  he  cannot  claim  his 
pay,  though  he  was  thereafter  rein- 
stated by  the  civil  service  commission. 
MiUer  v.  U.  S.  (1910)  45  Ct  CL  509. 

Discharge   of  unnecessary  offloerSd— 

Neither  the  statutes  nor  the  rules  pro- 
mulgated cast  upon  the  government  the 
obligation  of  employing  men  on  proba- 
tion or  in  the  permanent  service  whose 
services  are  not  needed.  Brown  v.  U. 
S.  (1904)  39  Ct  CI.  255. 
The  government  does  not  contract  to 
'  keep  its  employ^  in  its  service  if  their 
services  are  not  needed.  Stilling  v.  U. 
S.  (1906)  41  Ct  CL  61. 
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Title  XIX  A 

OFFICIAL  BONDS 


This  Title,  inserted  here  as  additional  to  the  original  titles  of  the  Revised 
Statutes,  includes  provisions  of  acts  subsequent  to  the  Revised  Statutes,  re- 
lating to  the  custody,  examination,  and  renewal  of  official  bonds  generally, 
liabilities  of  sureties  on  such  bonds  and  surety  or  bonding  companies  as  such 
sureties. 


Sec  Sec 

8288.  Custody  of  bonds.  3295.  Deposit  of  copy  of  charter  and 

3289.  Examination  of  bonds,  as  to  suf-  statement  of  assets  and  liabili- 

ficiency  of  sureties.  ties. 

3290.  Renewal    of   bonds;     liability    of  3296.  Filing  of  quarterly  statements  of 

principal  and  sureties   to  con-  assets   and    liabilities;     revoca- 

tinue    until    appointment    and  tion    of   authority    to    transact 

qualification  of  successor.  business. 

3291.  Notice  to  sureties  of  delinquency  3297.  Jurisdiction  of  suits  on  bonds. 

of  principal.  3298.  Nonpayment  of  judgment;   forfei- 

8292.  Limitation     of     actions     against  ture  of  right  to  do  business. 

sureties.  3299.  Estoppel  to  deny  corporate  pow- 

3293.  Surety  companies  as  sureties  on  ers. 

bonds,  etc.  3300.  Failure    to    comply    with    provi- 

8294.  Appointment    by     companies     of  sions  of  act;  penalty. 

agents     in     judicial     districts  8801.  Rate  of  premium  on  bond;    pre- 

where  suretyship  is  undertaken;  miums  not  to  be  paid  by  United 

service  of  process;   filing  power  States. 

of  attorney. 

§  3288.  (Act  March  2,  1895,  c.  177,  §  5.)    Custody  of  .bonds. 

Hereafter  all  bonds  of  the  Treasurer  of  the  United  States,  col- 
lectors of  internal  revenue,  collectors,  naval  officers,  surveyors,  and 
other  officers  of  the  customs,  either  as  such  officers  or  as  disbursing 
officers  of  the  Treasury,  bonds  of  the  Secretary  of  the  Senate,  Clerk 
of  the  House  of  Representatives,  and  the  Sergeant-at-Arms  of  the 
House  of  Representatives,  and  all  such  bonds  now  on  file  in  the 
office  of  the  Comptroller  of  the  Treasury  shall  be  transmitted  to  the 
Secretary  of  the  Treasury  and  filed  as  he  may  direct;  and  the  du- 
ties now  required  by  law  of  the  Comptroller  of  the  Treasury  in  re- 
gard to  such  bonds,  as  the  successor  of  the  Commissioner  of  Cus- 
toms and  First  Comptroller  of  the  Treasury  shall  hereafter  be  per- 
formed by  the  Secretary  of  the  Treasury.     (28  Stat.  807.) 

This  paragraph  and  the  two  paragraphs  next  following  were  part  of  section 
5  of  the  legislative,  ezecative,  and  judicial  appropriation  act  for  the  fiscal  year 
1896,  cited  above. 

The  first  paragraph  of  the  section,  preceding  the  provisions  set  forth  here, 
relating  to  the  custody  of  the  oaths  of  certain  customs  officers,  is  set  forth 
post,  i  5354. 

The  office  of  Commissioner  of  Customs  was  abolished,  and  its  duties  were 
transferred  to  the  Comptroller  of  the  Treasury,  by  the  Dockery  Act  of  July 
81,  1894,  c.  174,  §  4,  ante,  §  402. 

The  custody  of  bonds  of  consular  officers  was  provided  for  by  the  amend- 
ment of  R.  S.  §§  1697,  1698,  by  Act  Dec.  21,  1898,  c.  86,  ||  1,  2,  ante,  ||  3149, 
3150. 

§  3289.  (Act  March  2,  1895,  c.  177,  §  5.)  Examination  of  bonds,  aa 
to  sufficiency  of  sureties. 
Hereafter  every  officer  required  by  law  to  take  and  approve  of- 
ficial bonds  shall  cause  the  same  to  be  examined  at  least  once  every 
two  years  for  the  purpose  of  ascertaining  the  sufficiency  of  the  sure- 
ties thereon ;  and  every  officer  having  power  to  fix  the  amount  of  an 
official  bond  shall  examine  it  to  ascertain  the  sufficiency  of  the 
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amount  thereof  and  approve  or  fix  said  amount  at  least  once  in  two 
years  and  as  much  oftener  as  he  may  deem  it  necessary.  (28  Stat. 
807.) 

See  note  to  preceding  paragraph  of  this  section,  ante,  S  3288. 

Notes  of  Beoisioiui 

Examination  by  United  States  at-  amination  into  the  8ufficien<^  of  snre- 
torneyw— United  States  attorneys  are  ties  upon  official  bonds  provided  for  in 
not  authorized,  and  cannot  be  required  this  section.  (1895)  21  Op.  Atty.  Gen. 
by  the  Navy  Department,  to  make  ex»      154. 

§  3290.  (Act  March  2,  1895,  a  177,  §  5.)  Renewal  of  bonds;  lia- 
bility of  principal  and  sureties  to  continue  until  appointment 
and  qualification  of  successor. 

Hereafter  every  officer  whose  duty  it  is  to  take  and  approve  offi- 
cial bonds  shall  cause  all  such  bonds  to  be  renewed  every  four  years 
after  their  dates,  but  he  may  require  such  boi)[ds  to  be  renewed  or 
strengthened  oftener  if  he  deem  such  action  necessary.  In  the  dis- 
cretion of  such  officer  the  requirement  of  a  new  bond  may  be  waived 
for  the  period  of  service  of  a  bonded  officer  after  the  expiration  of  a 
four-year  term  of  service  pending  the  appointment  and  quahfication 
of  his  successor:  Provided,  That  the  nonperformance  of  any  re- 
quirement of  this  section  on  the  part  of  any  official  of  the  Govern- 
ment shall  not  be  held  to  affect  in  any  respect  the  liability  of  princi- 
pal or  sureties  on  any  bond  made  or  to  be  made  to  the  United  States : 
Provided  further,  That  the  liability  of  the  principal  and  sureties  on 
all  official  bonds  shall  continue  and  cover  the  period  of  service  en- 
suing until  the  appointment  and  quahfication  of  the  successor  of  the 
principal.  And  provided  further,  That  nothing  in  this  section  shall 
be  construed  to  repeal  or  modify  section  thirty-eight  hundred  and 
thirty-six  of  the  Revised  Statutes  of  the  United  States.     (28  Stat. 

807.) 

See  note  to  a  preceding  paragraph  of  this  section,  ante,  |  3288. 

R.  S.  §  3836,  mentioned  in  this  section,  limiting  the  time  of  the  liability  of  a 
postmaster's  sureties,  is  set  forth  post,  $  7T95. 

All  disbursing  officers  of  the  Pay  Department  of  the  Army  were  required  to 
renew  their  bonds  or  furnish  additional  security  at  least  once  in  four  years, 
by  R.  S.  I  1192,  ante,  f  1967. 

Notes  of  Beoisions 

Effect  of  renewal  bond  on  liability  of  count  an  action  for  the  breach  of  the 
aurety  on  original  bondd— Bonds  of  of-  original  and  renewal  bonds  of  an  of- 
ficers of  the  United  States,  given  for  ficer,  based  on  a  delinquency  arising 
the  faithful  discharge  of  their  duties,  after  the  execution  of  the  renewal  bond, 
which  are  not  in  terms  limited  to  a  which  is  merely  cumulative  security, 
specified  period  expressed  in  dates,  re-  Ewing  v.  U.  S.  (Ariz.  1907)  89  P.  593. 
main  in  full  force  and  effect  so  long  as 

such   officers   continue   in   office,   even  Suspension  of  officer  as  Involving  sus- 

though  another  and  different  bond  be  ponslon  of  bond^The  suspension  of  an 

given  by  way  of  renewal    (1906)   26  officer    involves    a    suspension    of    his 

Op.  Atty.  Gen.  70.  bond;    the  bond  required  of  the  person 

A  provision  in  an  official  bond,  short-  designated    to   talce    the    place    of   the 

ening  the  life  of  the  bond  from  the  en-  former  being  substituted  therefor  while 

tire  period  during  which   the  office  is  the  person  so  designated  is  performing 

held  until  such  time  as  "a  new  official  the  duties  of  the  office.    (1885)  18  Op. 

bond  shall  be  accepted  by  the  proper  Atty.  Gen.  318. 
authority    and    substituted"     therefor, 

runs  counter  to  the  statute  and  would  Liability   of  sureties   after   principal 

be  without   effect     In  its  other  par-  ceases  to  hold  office-— The  sureties  of 

ticulars  the  bond  would  be  good.    This,  *  public   officer  are  not   liable   to  the 

however,  does  not  apply  to  the  bonds  United  States  for  moneys  improvident- 

of   postmasters   and    collectors    of   in-  ^y  advanced  to  such  party  by  the  gov- 

temal  revenue,  to  the  sureties  on  which  emment  after  he  shall  have  ceased  to 

Congress  has  extended  a  degree  of  im-  ^^^^  office.    (1856)  8  Op.  Atty.  Gen.  7. 

munity.    Id.  Payment  of  old  debt  or  defalcation 

joinder  of  causes  In  action  on  original  from  moneys  In  which  new  sureties  are 

and    renewal   bonds.— Under    this   sec-  Interested.— The  moneys  of  the  second 

tion  the  government  may  unite  in  one  term  of  an  officer,  in  which  his  new 


Digitized  by  VjOOQIC 


§  3290  OFTIOIAL  BONDS  (Tit  19a 

sureties  are  interested,  cannot  be  taken  Liability  on  navy  agent's  bond.^The 

to  pay  off  an  old  debt  or  defalcation  sureties  on  the  bond  of  a  navy  agent 

with  which  they  had  no  concern.    U.  S.  are  liable  only  for  his  acts  during  the 

V.  Able  (D.  C.  1872)  Fed.  Cas.  No.  14,-  contifauance  of  his  commission.    (1865) 

417.                                       .  11  Op.  Atty.  Gen.  280. 

§  3291.  (Act  Aug.  8,  1888,  c.  787,  §  1.)     Notice  to  sureties  of  delin- 
quency of  principal. 
Hereafter,  whenever  any  deficiency  shall  be  discovered  in  the 
accounts  of  any  official  of  the  United  States,  or  of  any  officer  dis- 
bursing or  chargeable  with  public  money,  it  shall  be  the  duty  of 
the  accounting  officers  making  such  discovery  to  at  once  notify 
the  head  of  the  Department  having  control  over  the  affairs  of  said 
officer  of  the  nature  and  amount  of  said  deficiency,  and  it  shall 
be  the  immediate  duty  of  said  head  of  Department  to  at  once  notify 
all  obligors  upon  the  bond  or  bonds  of  such  official  of  the  nature 
of  such  deficiency  and  the  amount  thereof.    Said  notification  shall 
be  deemed  sufficient  if  mailed  at  the  post-office  in  the  city  of  Wash- 
ington, District  of  Columbia,  addressed  to  said  sureties  respectively, 
and  directed  to  the  respective  post-offices  where  said  obligors  may 
reside,  if  known;   but  a  failure  to  give  or  mail  such  notice  shall 
not  discharge  thd  surety  or  sureties  upon  such  bond.    (25  Stat.  387.) 
This  section  and  the  section  next  following  were  an  act  entitled  "An  act 
requiring  notice  of  deficiency  of  accounts  of  principals  to  be  given  to  sureties 
upon  bonds  of  United  States  officials,  and  placing  a  limitation  of  time  within 
which  suits  shall  be  brought  against  said  sureties  upon  said  bonds." 

Notes  of  Deoisions 

Effect  of  statute  in  general.— This  act  notice  until  it  has  become  certain  that 
of  1888  manifests  the  intention  of  con-  there  is  a  deficiency;  nor,  on  the  other 
gress  that,  on  the  adjustment  by  the  hand,  should  he  always  report  a  de- 
treasury  ofiicials  of  the  accounts  of  ficiency  whenever  from  the  account  of 
various  officers,  all  indebtedness  to  the  a  disbursing  officer  it  may  appear, 
United  States  thereby  shown  shall,  if  prima  facie,  that  there  is  one.  This 
not  paid,  be  sued  for  by  the  govern-  may  be  from  insufficient  Touchers  or 
ment  within  a  reasonable  time;  ofher-  evidence,  or  from  clerical  error  or 
'^'ise,  the  sureties  on  the  official  bonds  omission,  or  in  one  or  more  of  yarious 
are  not  liable.  But  the  act  applies  to  ways  not  inconsistent  with  a  proper 
the  future  only.  Harvey  v.  U.  S.  disbursement  of  the  moneys  in  his 
(1899)  97  Fed.  452,  38  C.  C.  A.  267.  hands.    Whenever  in  the  exercise  of  a 

Delay   In    notifying   sureties.— Where  8.^"°^  judgment,  and  after  a  reasonable 

an  officer  to  whom  the  government  has  ^™«  avowed  for  explanation  and  cor- 

been  induced  by  forced  vouchers  to  give  j;ection,  it  appears  to  the  accounting  of- 

tt  certificate   of  nonindebtedness   turns  ficer  that  there  is  a  probable  deficiency, 

out   to  be  a  defaulter,   the   failure   to  he  should  notify  the  head  of  the  depart- 

notify  the   sureties  of  the   defalcation  ^^^^\^tll^lirf^  "1  section  1  of  the 

and  to  sue  them  for  more  than  three  *«^    <1^^)  22  Op.  Atty.  Gen.  613.   • 
years  after  its  discovery,  the  principal  Want  of  notice  as  defense.— It  is  not 

being  first  sued  alone,  does  not  release  a  ground  of  defense  by  sureties  to  an 

the  sureties,  in  the  absence  of  evidence  action  for  an  officer^s  defalcation  that 

that  they  were  damaged  by  the  delay,  officers    of    the    treasury    department 

there  being  no   presumption  that  they  failed  to  notify  them  thereof  until  long 

knew  of  the  certificates  of  nonindebted-  after  they  acquired  knowledge  thereof, 

ness,   and   a   strong   presumption   that  and  after  the  officer  became  insolyent, 

they  did  know  of  the  suit  against  the-  both  because  of  this  section  and  for  the 

principal.    Moses  v.   U.   S.    (1897)    17  further  reason  that  under  general  prin- 

Sup.  Ct  082,  166  U.  S.  571,  41  L.  Ed.  ciples  of  law  the  government  is  not  re- 

1119.  sponsible  for  laches  or  wrongful  acts 

It  was  not  intended  by  this  section  of  its  officers.     Pond  v.  U.  S.    (1901) 

that  the  accounting  officer  should  delay  111  Fed.  989,  49  O.  O.  A.  682, 

§  3292.  (Act  Aug.  8,  1888,  c.  787,  §  2.)  Limitation  of  actions 
against  sureties. 
If,  upon  the  statement  of  the  account  of  any  official  of  the  United 
States,  or  of  any  officer  disbursing  or  chargeable  with  public  money, 
by  the  accounting  officers  of  the  Treasury,  it  shall  thereby  appear 
that  he  is  indebted  to  the  United  States,  and  suit  therefor  shall 
not  be  instituted  within  five  years  after  such  statement  of  said  ac- 
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count,  the  sureties  on  his  bond  shall  not  be  liable  for  such  indebt- 
edness.   (25  Stat.  387.) 
.       See  note  to  preceding  section. 

Notes  of  Deoislons 


See,  also,  notes  nnder  the  preceding 
section. 

Conflict  of  laws.— The  liability  of 
sureties  on  a  bond  given  by  a  navy 
agent  at  New  Orleans,  conditioned  for 
the  accounting  for  public  moneys,  is 
governed  by  the  rules  of  the  common 
law.  His  accountability  being  at  Wash- 
ington, and  the  bond  being  joint  and 
several,  each  is  bound  for  the  whole. 
Contribution  between  the  sureties  is  a 
matter  in  which  the  United  States  has 
no  concern.  Cox  v.  U.  S.  (1832)  6 
Pet  172,  203,  8  L.  Ed.  359. 

When  limitations  begin  to  run.— The 

five-year  limitation  fixed  by  this  sec- 
tion within  which  suits  may  be  brought 
upon  the  ofiScial  bonds  of  disbursing 
officers  of  the  government  begins  to 
run  from  the  time  the  accounting  offi- 
cers of  the  treasury  make  the  state- 
ment of  the  account  showing  an  indebt- 
edness to  the  United  States.  (1899) 
22  Op.  Atty.  Gen.  611. 

Whether  the  accounting  officer  makes 
the  statement  showing  an  indebtedness 
to  the  United  States  as  early  as  he 
should,  or  does  not,  the  limitation  fix- 
ed by  section  2  of  that  act  begins  to 
run  only  from  the  time  that  the  ac- 


counting officer  of  the  treasury  makes 
the  statement  of  account  showing  an 
indebtedness  to  the  United  States,  as 
provided  in  that  section.  (1899)  22  Op. 
Atty.  Gen.  613. 

Discharge  of  sureties^— This  section 
is  absolute  as  regards  the  discharge  of 
sureties  if  suit  on  the  bond  be  not  in- 
stituted "within  five  years  after  such 
statement  of  said  account"  by  the  ac- 
counting officer  of  the  treasury.  It 
makes  no  exception  in  case  the  ac- 
counting officer  does  not  make  such 
statement  as  early  as  he  should,  or 
when  a  deficiency  is  discovered  by  him. 
(1899)  22  Op.  Atty.  Gen.  612. 

LacheSd— The  right  of  the  United 
States  to  recover  on  the  bond  of  an 
officer  for  a  defalcation  cannot  be  af- 
fected by  the  laches  of  its  other  offi- 
cers or  agents  in  permitting  such  offi- 
cer to  remain  in  office  after  knowledge 
of  prior  defalcations.  U.  S.  v.  Camp- 
beU  (1909)  170  Fed.  318.  95  C.  O.  A. 
114,  judgment  reversed  Campbell  v.  U. 
S.  (1912)  32  Sup.  Ct  398,  224  U.  S. 
99,  56  L.  Ed.  684. 

Cited  without  definite  application, 
U.  S.  V.  Belknap  (O.  O.  1896)  78  Fed. 
19.21. 


§  3293.  (Act  Aug.  13,  1894,  c.  282,  §  1.)  Surety  companies  as  sure- 
ties on  bonds,  etc. 
Whenever  any  recognizance,  stipulation,  bond,  or  undertaking 
conditioned  for  the  faithful  performance  of  any  duty,  or  for  doing 
or  refraining  from  doing  anything  in  such  recogfnizance,  stipula- 
tion, bond,  or  undertaking  specified,  is  by  the  laws  of  the  United 
States  required  or  permitted  to  be  given  with  one  surety  or  with 
two  or  more  sureties,  the  execution  of  the  same  or  the  guarantee- 
ing of  the  performance  of  the  condition  thereof  shall  be  sufficient 
when  executed  or  guaranteed  solely  by  a  corporation  incorporated 
under  the  laws  of  the  United  States,  or  of  any  State  having  power 
to  guarantee  the  fidelity  of  persons  holding  positions  of  public  or 
private  trust,  and  to  execute  and  guarantee  bonds  and  undertak- 
ings in  judicial  proceedings:  Provided,  That  such  recognizance, 
stipulation,  bond,  or  undertaking  be  approved  by  the  head  of  de- 
partment, court,  judge,  officer,  board,  or  body  executive,  legislative, 
or  judicial  required  to  approve  or  accept  the  same.  But  no  officer 
or  person  having  the  approval  of  any  bond  shall  exact  that  it  shall 
be  furnished  by  a  guarantee  company  or  by  any  particular  guar- 
antee company.    (28  Stat.  279.) 

This  section  and  the  seven  sections  next  following  were  an  act  entitled  "An 
act  relative  to  recognizances,  stipulations,  bonds,  and  undertakings,  and  to  al- 
low certain  corporations  to  be  accepted  as  surety  thereon." 

Notes  of  Deolaioiui 


1.    State    laws    restricting    or   authorizlDg  4. 

dealings  of  surety  company  with  the  6. 

United  States.  6. 

S.    Bonds  given  to  saperior  officers.  7. 

t*    Conditions  and  regulaUons  by  govern-  8. 

meat  officials.  9. 


Affixing  corporate  seals  to  bonds. 

Acknowledgment  of  bond. 

Bail  bonds. 

Nature  of  Instruments. 

Bonds  of  deputy  disbursing  clerks. 

CertifloaUon  as  sole  surety. 
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10.  Bonds  of  consular  officers. 

11.  Acceptance  of  corporate  surety  by  sec- 

retary of  the  navy. 

12.  Premium  paid  company  part  of  costs  in 

suit 

1.  State  laws  restricting  or  authoriz- 
ing dealings  of  surety  company  with 
the  United  States^— The  American 
Surety  Company  of  New  York  has 
power,  under  the  laws  of  New  York, 
to  assume  the  relation  of  surety  upon 
a  bond  to  the  United  States  condition- 
ed for  the  faithful  performance  of  a 
contract  to  furnish  steel  gun  forgings 
to  the  latter.  C1887)  19  Op.  Atty. 
Gen.  66. 

If  the  laws  of  a  state  under  which  a 
surety  company  is  incorporated  limit 
the  amount  of  liability  to  a  certain  per- 
centage of  the  capital,  which  can  be  in- 
curred on  account  of  any  one  partner- 
ship or  association,  and  If  a  greater 
amount  of  liability  is  incurred  it  is  to 
be  secured  by  a  collateral  agreement  of 
indemnity,  such  provision  is  thereby 
made  a  part  of  its  charter,  and  to  that 
extent  is  it  restricted  in  its  dealings 
with  the  United  States.  (1899)  22  Op. 
Atty.  Gen.  421. 

The  government  can  enforce  a  con- 
tract between  it  and  a  surety  compa- 
ny in  Oklahoma,  although  the  compa- 
ny has  not  made  the  deposit  required 
by  the  territorial  act  of  Oklahoma  of 
March  15,  1905.  (1906)  25  Op.  Atty. 
Gen.  598. 

2.  Bonds  given  to  superior  ofncers^— 

Voluntary  bonds  given  by  employes  or 
officers  of  the  United  States  to  superi- 
or officers  do  not  come  within  the  pur- 
view of  this  act  (1909)  28  Op.  Atty. 
Gen.  28. 

^3.  Conditions  and  regulations  by  gov- 
ernment offlciaiSd— The  act  authorizing 
the  acceptance  of  bonds  and  undertak- 
ings of  surety  and  fidelity  companies 
(28  Stat  279)  does  not  permit  the  im- 
position of  conditions  and  regulations 
by  government  officials  relative  to  the 
percentage  of  capital  stock  to  liability 
on  a  single  official  bond,  or  the  mini- 
mum rates  to  be  charged  for  such  in- 
surance, etc.  (1899)  22  Op.  Atty.  (Jen. 
421. 

The  Attorney  General  is  not  author- 
ized to  fix  a  limit  of  the  percentage  of 
capital  stock  to  liability  beyond  which 
a  surety  company  may  not  go  upon  a 
single  official  bond,  or  prescribe  rates 
which  such  company  shall  charge  for 
such  insurance.     Id. 

4.  Affixing  corporate  seals  to  bonds. 

•—An  agent  of  a  corporation,  appointed 
by  an  instrument  under  the  corporate 
seal  of  the  corporation,  may,  on  its  be- 
half, adopt  a  special  seal,  so  as  to 
make  it,  in  executing  the  purpose  for 
which  he  was  appointed,  the  corporate 
seal  of  the  corporation.  (1908)  26  Op. 
Atty.  Gen.  507. 

A  corporation  may  adopt  for  the 
purpose  and  use  a  seal  other  than  its 

(4488) 
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corporate  seal  on  a  bond,  so  as  to  make 
the  bond  a  corporate  deed  of  the  cor- 
poration.    Id. 

5.  Acknowledgment  of  bondw— An  a^ 

knowledgment  of  a  bond  is  not  neces- 
sary.    (1908)  26  Op.  Atty.  Gen.  507. 

6.  Bail  bonds.— A  bail  bond  given  by 
a  surety  company  for  the  appearance 
of  a  defendant  in  a  criminal  case  in  a 
federal  court,  as  authorized  by  this 
statute,  differs  in  no  way,  so  far  as  its 
legal  status  is  concerned,  from  the  bond 
of  an  individual  surety.  Ex  parte  Mar- 
rin  (D.  C.  1908)  164  Fed.  631. 

7.  Nature  of  instruments.— A  bond 
given  by  a  contractor  for  government 
work,  conditioned  as  provided  by  this 
section,  is  in  effect  two  separate  in- 
struments; one  securing  performance 
of  the  contract  to  the  United  States, 
and  the  other  the  payment  by  the  con- 
tractor of  bills  for  labor  and  materials 
furnished,  and  in  the  latter  aspect  the 
surety  is  not  discharged  from  liability 
by  a  variation  of  the  contract  which 
might  relieve  it  from  liability  to  the 
United  States,  as  by  a  change  in  the 
site  of  a  building.  U.  S.  v.  California 
Bridge  &  Construction  Co.  (d  O. 
1907)  152  Fed.  559. 

8.  Bonds  of  deputy  disbursing  clerks. 

— ^The  surety  on  a  bond  of  an  acting  or 
deputy  disbursing  clerk  selected  under 
Act  March  4,  1909,  §  8  (35  Stat 
1027),  should  be  such  as  is  authorized 
under  Act  Aug.  13,  1894  (28  Stat 
279),  or  such  personal  surety  as  may 
be  acceptable  to  the  proper  authori- 
ties.    (1909)  27  Op.  Atty.  Gen.  624. 

9.  Certification  as  sole  surety.— The 

Globe  Surety  Company,  of  Kansas 
City,  Mo.,  having  the  power  to  guaran- 
tee the  fidelity  of  persons  holding  posi- 
tions of  public  or  private  trust  and 
the  power  to  execute  and  guarantee 
bonds  and  undertakings  in  judicial  pro- 
ceedings, possesses  appropriate  corpo- 
rate powers  to  entitle  it  to  certifica- 
tion as  a  sole  surety  under  the  provi- 
sions of  Act  Aug.  13,  1894  (28  Stat 
279),  and  Act  March  23,  1910  (36  Stat 
241).     (1910)   28  Op.  Atty.  (Jen.  411. 

10.  Bonds  of  consular  otncers.— It  is 

competent  for  the  Secretary  of  State, 
under  section  1697,  R.  S.,  section  3149, 
ante,  to  accept  as  sureties  upon  official 
bonds  of  United  States  consular  offi- 
cers, corporations  organized  under 
state  or  United  States  laws  as  surety 
or  guaranty  companies  authorized  by 
their  charter  to  undertake  such*  obliga- 
tions.    (1891)  20  Op.  Atty.  Gen.  16. 

M.  Acceptance  of  corporate  surety 
by  secretary  of  the  navy^— The  secre- 
tary of  the  navy  may,  in  his  discretion, 
under  section  7  of  the  act  of  August  3, 
1886  (24  Stat  216),  authorizing  pro- 
posals for  certain  work  to  be  invited 
which  shall  be  subject  to  "such  provi- 
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sioDB  as  to  bonds  and  secnrity  for  the  12.  Premium   paid  oompany  pant  of 

quality  and  dne  completion  of  the  work  costs  in  sult^— Where  the  claimant  of  a 

as  the  secretary  of  the  nayy  shall  pre-  libeled  vessel  has  prevailed  in  the  trial, 

scribe/'  accept  as  surety  (instead  of  an  he  is  entitled  to  tax  as  a  part  of  his 

individual)  a  body  corporate  empower-  costs   the  premium   paid   to   a   surety 

ed  to  assume  that  relation.     (1887)  19  company  for   a  bond.     The  John  D. 

Op.  Atty.  Gen.  67.  DaUey  (D.  O.  1907)  168  Fed.  642. 

§  3294.  (Act  Aug.  13,  1894,  c.  282,  §  2.)  Appointment  by  compa- 
nies of  agents  in  judicial  districts  where  suretyship  is  undertak- 
en; service  of  process;  filing  power  of  attorney. 

No  such  company  shall  do  business  under  the  provisions  of  this 
Act  beyond  the  limits  of  the  State  or  Territory  under  whose  laws 
it  was  incorporated  and  in  which  its  principal  office  is  located,  nor 
beyond  the  limits  of  the  District  of  Columbia,  when  such  company 
was  incorporated  under  its  laws  or  the  laws  of  the  United  States 
and  its  principal  office  is  located  in  said  District,  until  it  shall 
by  a  written  power  of  attorney  appoint  some  person  residing  within 
the  jurisdiction  of  the  court  for  the  judicial  district  wherein  such 
suretyship  is  to  be  undertaken,  who  shall  be  a  citizen  of  the  State, 
Territory,  or  District  of  Columbia,  wherein  such  court  is  held,  as  its 
agent,  upon  whom  may  be  served  all  lawful  process  against  such 
company,  and  who  shall  be  authorized  to  enter  an  appearance  in  its 
behalf.  A  copy  of  such  power  of  attorney,  duly  certified  and  au- 
thenticated, shall  be  filed  with  the  clerk  of  the  district  court  of  the 
United  States  for  such  district  at  each  place  where  a  term  of  such 
court  is  or  may  be  held,  which  copy,  or  a  certified  copy  thereof, 
shall  be  legal  evidence  in  all  controversies  arising  under  this  Act. 
If  any  such  agent  shall  be  removed,  resign,  or  die,  become  insane, 
or  otherwise  incapable  of  acting,  it  shall  be  the  duty  of  such  com- 
pany to  appoint  another  agent  in  his  place  as  hereinbefore  prescribed, 
and  until  such  appointment  shall  have  been  made,  or  during  the 
absence  of  any  agent  of  such  company  from  such  district,  service 
of  process  may  be  upon  the  clerk  of  the  court  wherein  such  suit  is 
brought,  with  like  effect  as  upon  an  agent  appointed  by  the  company. 
The  officer  executing  such  process  upon  such  clerk  shall  immediate- 
ly transmit  a  copy  thereof  by  mail  to  the  company,  'and  state  such 
fact  in  his  return.  A  judgment,  decree,  or  order  of  a  court  entered 
or  made  after  service  of  process  as  aforesaid  shall  be  as  valid  and 
binding  on  such  company  as  if  served  with  process  in  said  district. 
(28  Stat.  279.) 

Motes  of  Deoisloiia 

Surety  companies  doing  business  in  Attorney  General  cannot  properly  ex- 
states  where  they  are  not  aithorized.—  press  an  opinion.  Id. 
Bonds  of  surety  companies,  execnted  in  p„g,„  agents.-A  surety  company 
states  in  which  they  are  not  Ucensed.  authorized  by  the  statute  to  transact 
for  principals  resichng  in  those  states  ^  ^^^^^  business,  which  has  appointed 
or  for  contracu  to  be  performed  there-  ^n  agent  at  Guthrie,  Okla.,  upon  whom 
in,  are  valid  and  enforceable  against  ^U  lawful  process  issued  against  it  may 
such  companies,  no  matter  how  fla-  i,^  g„yed,  and  has  filed  copies  of  such 
grant  their  violations  of  the  law  of  the  appointment  at  all  places  in  that  terri- 
•tate  may  have  been  as  regards  failure  ^^ry  where  court  is  held,  thereby  con- 

*f'^<2^'^l  J?L  'i»"'"?r'"  f-yr  «*»'«  '»  "^^^ept  service  upon  such  agent 

(1809)  28  Op.  Atty.  Gen   127.  „f  a  summons  issued  from  any  county 

The  execution  of  a  bond  by  a  surety  („  jj^at  Territory,  and  effectuates  the 

company  at  its  home  office,  or  outside  purpose  of  this  section.    (1906)  25  Op. 

of  the  boundaries  of  a  state  wherein  it  Atty.  Gen.  598. 
is  not  licensed,  for  a  principal  residing 

in  such  state,  or  for  a  contract  to  be         Place   of    appointment.— Section 

performed  there,  would  not  be  the  do-  3297,  post,  does  not   so   qualify   this 

ing  of  business  by  the  surety  within  section  a»  to  malce  the  appointment  of 

the  state.    Id.  a  process  agent  in  the   district  only 

The  question  whether  or  not  in  either  where  the  bond  is  returnable  or  filed  a 
such  case  the  Treasury  Department  compliance  with  the  statute.  The  pur- 
should  accept  such  bonds  is  one  of  ad-  pose  is  also  to  require  the  appointment 
ministrative  policy,  regarding  which  the  of  an  agent  in  the  district  where  the 
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contract  is  to  be  performed.  (1906)  25 
Op.  Atty.  Gen.  598. 

This  section  requires  the  appointment 
of  a  process  agent  in  the  district  where 
the  principal  resides  and  also  in  the 
district  where  the  contract  is  to  be 
performed.  (1909)  28  Op.  Atty.  Gen. 
34. 

Service  of  process  on  agent^A  peti- 
tion against  a  company  as  surety  on  a 
contractor's  bond  in  the  district  where 
it  was  given,  where  service  appears  to 
have  been  made  on  its  authorized 
agent,  is  not  demurrable  on  the  ground 
that  it  is  not  an  inhabitant  of  the  dis- 
trict U.  S.  V.  Sheridan  (0.  C.  1902) 
119  Fed.  236. 

Application  of  act  to  Canal  Zone.— 

The  Canal  Zone  is  not  within  the  con- 
templation of  this  act  (1909)  27  Op. 
Atty.  Gen.  136. 

A  surety  company  may  be  accepted 
as  surety  on  the  official  bond  of  an  of- 
ficer of  the  government  who  is  to  dis- 
charge his  duties  in  the  Panama  Canal 


Zone,  provided  the  surety  company  has 
appointed  process  agents  in  the  judicial 
district  in  which  the  principal  in  the 
bond  resided  at  the  time  it  was  made 
or  guaranteed,  and  in  the  judicial  dis- 
trict in  which  the  office  is  located  to 
which  it  is  returnable,  and  provided  the 
company  has  also  complied  with  all 
other  legal  requirements.  (1909)  27 
Op.  Atty.  Gen.  208. 

Application  of  act  to  Porto  Rico  and 
Pliiiippine  I slandsw— Surety  companies 
may,  under  the  provisions  of  this  sec- 
tion, appoint  process  agents  in  Porto 
Rico,  but  not  in  the  Philippine  Islands. 
(1909)  27  Op.  Atty.  Gen.  208. 

Bonds  of  surety  company  forbidden 
to  do  business  in  state.— The  Treasury 
Department  should  not  accept  the  bond 
of  a  surety  company  in  a  state  where 
the  company  is  forbidden  by  the  laws 
of  the  state  to  do  business,  notwith- 
standing the  company  may  have  com- 
plied with  the  provisions  of  this  sec- 
tion.    (1909)  23  Op.  Atty.  Gen.  34. 


§  3295.  (Act  Aug.  13,  1894,  c.  282,  §  3,  as  amended,  Act  March  23, 
1910,  c.  109.)     Deposit  of  copy  of  charter  and  statement  of  as- 
sets and  liabilities. 
Every  company,  before  transacting  any  business  under  this  Act, 
shall  deposit  with  the  Secretary  of  the  Treasury  of  the  United 
States  a  copy  of  its  charter  or  articles  of  incorporation,  and  a  state- 
ment, signed  and  sworn  to  by  its  president  and  secretary,  showing  its 
assets  and  liabilities.    If  the  said  Secretary  of  the  Treasury  shall  be 
satisfied  that  such  company  has  authority  under  its  charter  to  do  the 
business  provided  for  in  this  Act,  and  that  it  has  a  paid-up  capital  of 
not  less  than  two  hundred  and  fifty  thousand  dollars,  in  cash  or  its 
equivalent,  and  is  able  to  keep  and  perform  its  contracts,  he  shall  grant 
authority  in  writing  to  such  company  to  do  business  under  this 
Act.    (28  Stat.  279.    36  Stat.  241.) 

The  amendment  of  this  section  and  the  section  next  following  consisted  in 
the  substitution  of  the  Secretary  of  the  Treasury  for  the  Attorney  General, 
wherever  the  latter  was  mentioned  in  said  sections  as  originally  enacted. 


Notes  of 

Written  authority  to  do  business.— 

The  validity  of  a  bond  executed  joint- 
ly and  severally  by  the  American  Sure- 
ty Company  of  New  York  and  the  Peo- 
ple's Trust  Company,  of  Lancaster, 
Pa.,  guaranteeing  the  faithful  perform- 
ance of  the  duties  of  a  pay  officer  of 
the  navy,  is  not  impaired  by  the  fact 
that  the  latter  conipany  has  not  ob- 
tained written  authority  to  do  business, 


Decisloiui 

as  required  by  this  section.     (1907)  26 
Op.  Atty.  Gen.  276. 

The  People's  Trust  Company,  having 
exercised  the  powers  conferred  by  its 
charter  and  received  the  benefit  aris- 
ing therefrom,  cannot  discharge  itself 
from  the  duties  imposed  by  the  above- 
named  act,  notwithstanding  the  com- 
pany has  not  complied  \^th  certain 
statutory  requirements,  to  which  the 
state  alone  can  object    Id. 


§  3296.  (Act  Aug.  13,  1894,  c.  282,  §  4,  as  amended.  Act  March  23, 
1910,  c.  109.)     Filing  of  quarterly  statements  of  assets  and 
liabilities ;  revocation  of  authority  to  transact  business. 
Every  such  company  shall,  in  the  months  of  January,  April,  Ju- 
ly, and  October  of  each  year,  file  with  the  said  Secretary  of  the 
Treasury  a  statement,  signed  and  sworn  to  by  its  president  and  sec- 
retary, showing  its  assets  and  liabilities,  as  is  required  by  section  three 
of  this  Act.    And  the  said  Secretary  of  the  Treasury  shall  have  the 
power,  and  it  shall  be  his  duty,  to  revoke  the  authority  of  any  such 
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company  to  transact  any  new  business  under  this  Act  whenever  in  his 
judgment  such  company  is  not  solvent  or  is  conducting  its  business  in 
violation  of  this  Act.  He  may  institute  inquiry  at  any  time  into  the 
solvency  of  said  company  and  may  require  that  additional  security  be 
given  at  any  time  by  any  principal  when  he  deems  such  company  no 
longer  sufficient  security.  (28  Stat.  279.  36  Stat.  241.) 
See  note  to  preceding  section. 

§  3297.  (Act  Aug.  13,  1894,  c.  282,  §  5.)     Jurisdiction  of  suits  on 
bonds. 

Any  surety  company  doing  business  under  the  provisions  of  this 
Act  may  be  sued  in  respect  thereof  in  any  court  of  the  United 
States  which  has  now  or  hereafter  may  have  jurisdiction  of  ac- 
tions or  suits  upon  such  recognizance,  stipulation,  bond,  or  under- 
taking, in  the  district  in  which  such  recognizance,  stipulation,  bond, 
or  undertaking  was  made  or  guaranteed,  or  in  the  district  in  which 
the  principal  office  of  such  company  is  located.  And  for  the  pur- 
poses of  this  Act  such  recognizance,  stipulation,  bond,  or  undertak- 
ing shall  be  treated  as  made  or  guaranteed  in  the  district  in  which 
the  office  is  located,  to  which  it  is  returnable,  or  in  which  it  is  filed, 
or  in  the  district  in  which  the  principal  in  such  recognizance,  stipula- 
tion, bond,  or  undertaking  resided  when  it  was  made  or  guaranteed. 
(28  Stat.  280.) 

Notes  of  Deoisloiis 


'Actions  to   wlifch   statute  applies.— 

This  section  applies  only  to  actions  on 
obligations  given  under  the  laws  of  the 
United  States  upon  which  the  act  au- 
thorizes such  companies  to  be  accept- 
ed as  sureties.  Freeman  v.  American 
Surety  Co.  (C.  C.  1902)  116  Fed.  548. 

Jurisdiction  of  state  and  federal 
courts^— The  United  States  is  the  real, 
and  not  merely  the  nominal,  plaintiff, 
so  as  to  sustain  the  original  jurisdic- 
tion of  a  federal  circuit  court  under 
Judiciary  Act  March  3,  1887,  c.  373,  24 
Stat.  552,  and  Act  Aug.  13,  1888,  c. 
866,  25  Stat  433,  without  regard  to 
the  amount  in  dispute,  in  a  suit  au- 
thorized by  this  section  to  be  brought 
in  its  name,  for  the  use  and  benefit 
of  a  materialman,  on  the  bond  of  a 
contractor  for  a  public  work,  which 
the  statute  requires  shall  contain  the 
specific  special  obligation  directly  to 
the  United  States  that  the  contractor 
shall  promptly  make  payments  to  all 
persons  suppljdng  him  labor  and  ma- 
terials in  the  prosecution  of  the  work. 
United  States  Fidelity  &  Guaranty  Co. 
V.  U.  S.  (1907)  27  Sup.  Ct  381,  382, 
204  U.  S.  349,  51  L.  Ed.  516. 

The  provisions  respecting  the  proper 
district  for  an  action  on  the  bond  of 
a  public  contractor,  which  are  made  by 
Act  Feb.  24,  1905,  c.  778,  33  Stat.  811, 
amendatory  of  Act  Aug.  13,  1894,  c. 
280,  28  Stat.  278,  for  the  protection  of 
persons  furnishing  material  and  labor 
for  the  construction  of  a  public  work, 
do  not  apply  where  the  bond  and  the 
various  contracts  were  all  executed  pri- 
or to  the  passage  of  the  amendatory 
act,  although  the  work  was  done  and 
the  materials  furnished  after  that  date; 
and  such  suit  is  therefore  properly 
brought  in  the  district  where  the  prin- 
cipal ofiSce  of  the  surety  company  ex- 


ecuting the  bond  was  situated.  Title 
Guaranty  &  Surety  Co.  v.  U.  S.,  to 
Use  of  Harlan  &  Hollingsworth  (191.S) 
33  Sup.  Ct.  614,  228  U.  S.  567,  57  U 
Ed.  969. 

Under  Judiciary  Act  March  8,  1887, 
c  373,  §  1,  24  Stat  552,  as  corrected 
by  Act  Aug.  13,  1888,  c.  866,  25  Stat 
433,  giving  the  circuit  courts  of  the 
United  States  jurisdiction  "of  any  con- 
troversy in  which  the  United  States  are 
petitioners  or  plaintiffs,"  a  circuit  court 
has  not  jurisdiction  of  an  action  brought 
in  the  name  of  the  United  States,  un- 
der authority  of  Act  Aug.  13,  1894,  c. 
280,  28  Stat  278,  to  recover  upon  a 
contractor's  bond  for  labor  or  material 
furnished  in  the  construction  of  a  pub- 
lic building.  U.  S.  v.  Henderlong  (C. 
C.  1900)  102  Fed.  2;  U.  S.  v.  Sheridan 
(C.  C.  1902)  119  Fed.  236?  U.  S.  v. 
Barrett  (C.  C.  1905)  135  Fed.  189. 
CONTRA,  see  U.  S.  v.  Churchyard  (C. 
C.  1904)  132  Fed.  82,  judgment  affirmed 
U.  S.  Fidelity  &  Guaranty  Co.  V.  U.  S. 
(1907)  27  Sup.  Ct  381,  204  U.  S.  349, 
51  L.  Ed.  516. 

Under  this  act  and  Act  Aug.  13,  1894, 
c.  280,  28  Stat  278,  state  courts  have 
concurrent  jurisdiction  with  federal 
courts  over  actions  on  bonds  given 
prior  to  Act  Feb.  24,  1905,  by  gov- 
ernment contractors  to  secure  payment 
of  sums  due  to  subcontractors  and  ma- 
terialmen. U.  S.  V.  Schofield  Co.  (1913) 
87  A.  14,  239  Pa.  682. 

Act  Feb.  24,  1905,  giving  to  the  fed- 
eral courts  exclusive  jurisdiction  over 
actions  on  bonds  given  by  government 
contractors  to  secure  subcontractors 
and  materialmen,  does  not  affect  an  ac- 
tion in  a  state  court  by  a  subcontractor 
whose  rights  accrued  under  a  bond 
and  contract  executed  prior  to  its  pas- 
sage,   though   part   of   the   labor   and 
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material  was  furnished  after  its  pas-  to  the  merits,  and  took  depositions  be- 

sage.    Id.  fore  moving  to  dismiss.    U.  S.  v.  Cali- 
fornia Bridge  &  Construction  Co.  (C. 

District  In  which  action  should  bo  c.  1907)  152  Fed.  559. 
brought,  and  waiver  of  objeotionw— Pro-  Where  a  contractor's  bond  for  the 
visions  as  to  proper  district  for  an  ac-  construction  of  a  dry  doclt  at  the  navy 
tion  on  the  bond  of  a  public  contrac-  yard  at  League  Island,  Pennsylvania, 
tor,  made  by  amendatory  act  embodied  ^ag  executed  in  New  York,  was  return- 
in  section  0923,  post,  do  not  apply  able  to  and  filed  in  Washington,  and 
where  the  bond  and  contracts  were  ex-  the  principal  in  the  bond  was  a  New 
ecuted  prior  to  the  amendatory  act,  York  corporation,  while  the  principal 
though  the  work  was  done  and  mate-  office  of  the  surety  was  in  the  Middle 
rials  furnished  thereafter,  and  the  suit  district  of  Pennsylvania,  a  suit  on  the 
is  properly  brought  under  this  section,  bond  was  improperly  instituted  in  the 
in  the  district  where  the  principal  office  Eastern  district  of  Pennsylvania.  U. 
of  the  surety  company  waa  situated.  s.  v.  Schofield  Co.  (C.  C.  1910)  182 
Title  Guaranty  &  Surety  Co.  v.  U.  S.  Fed.  240,  judgment  affirmed  Title  Guar- 
(1913)  33  Sup.  Ct  614,  228  U.  S.  567,  anty  &  Surety  Co.  v.  U.  S.  (19U)  187 
57  L.  Ed.  969,  affirming  judgment  U.  S.  Fed.  98,  109  C.  C.  A.  106,  writ  of  cer- 
V.  Scofield  (C.  C.  1911)  191  Fed.  944.  tiorari  denied  (1911)  32  Sup.  Ct  523, 

Conceding    that    a    surety    company  223  U.  S.  720,  56  L.  Ed.  629,  motion  to 

which  has  furnished  a  bond  for  a  con-  vacate   supersedeas  granted   (1912)   32 

tractor  for  government  work  is  given  Sup.  Ct  168,  222  U.  S.  401,  56  L.  Ed. 

the  privilege  of  being  sued  thereon  only  248. 

in  the  district  in  which  the  bond  was  Where  an  action  by  a  subcontractor 

made,  or  in  that  where  it  has  its  prin-  on  the  bond  of  the  contractor  for  pub- 

cipal  office,  by  this  section,  which  pro-  lie   improvement   was   brought   in   the 

vides  that  it  may  be  sued  in  the  fed-  wrong  district,  but  the  surety  filed  an 

era!  courts  in  either  of  such  districts,  affidavit  of  defense  containing  defenses 

yet  a  company   waived  such  privilege  to  the  merits,  the  objection  was  waiv- 

where  it  entered  appearance,  pleaded  ed«    Id. 

§  3298.  (Act  Aug.  13,  1894,  c.  282,  §  6.)  Nonpayment  of  judg- 
ment;  forfeiture  of  right  to  do  business. 
If  any  such  company  shall  neglect  or  refuse  to  pay  any  final 
judgment  or  decree  rendered  against  it  upon  any  such  recognizance, 
stipulation,  bond,  or  undertaking  made  or  guaranteed  by  it  under 
the  provisions  of  this  Act,  from  which  no  appeal,  writ  of  error,  or 
supersedeas  has  been  taken;  for  thirty  days  after  the  rendition  of 
such  judgment  or  decree,  it  shall  forfeit  all  right  to  do  business  un- 
der this  Act.    (28  Stat.  280.) 

§  3299.  (Act  Aug.  13,  1894,  c.  282,  §  7.)     Estoppel  to  deny  corpo- 
rate powers. 

Any  company  which  shall  execute  or  guarantee  any  recognizance, 
stipulation,  bond,  or  undertaking  under  the  provisions  of  this  Act 
shall  be  .estopped  in  any  proceeding  to  enforce  the  liability  which 
it  shall  have  assumed  to  incur,  to  deny  its  corporate  power  to  ex- 
ecute or  guarantee  such  instrument  or  assume  such  liability.  (28 
Stat.  280.) 

§  3300.  (Act  Aug.  13,  1894,  c.  282,  §  8.)  Failure  to  comply  with 
provisions  of  act;  penalty. 
Any  company  doing  business  under  the  provisions  of  this  Act 
which  shall  fail  to  comply  with  any  of  its  provisions  shall  forfeit 
to  the  United  States  for  every  such  failure  not  less  than  five  hun- 
dred dollars  nor  more  than  five  thousand  dollars,  to  be  recovered 
by  suit  in  the  name  of  the  United  States  in  the  same  courts  in  which 
suit  may  be  brought  against  such  company  under  the  provisions  of 
this  Act,  and  such  failure  shall  not  affect  the  validity  of  any  contract 
entered  into  by  such  company.    (28  Stat.  280.) 

§  3301.  (Act  Aug.  5,  1909,  c.  7.)     Rate  of  premium  on  bond;  pre- 
miums not  to  be  paid  by  United  States. 
Until  otherwise  provided  by  law  no  bond  shall  be  accepted  from  any 
surety  or  bonding  company  for  any  officer  or  employee  of  the  United 
States  which  shall  cost  more  than  thirty-five  per  centum  in  excess  of 
the  rate  of  premium  charged  for  a  like  bond  during  the  calendar  year 
(4492) 
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nineteen  hundred  and  eight:  Provided,  That  hereafter  the  United 
States  shall  not  pay  any  part  of  the  premium  or  other  cost  of  furnish- 
ing a  bond  required  by  law  or  otherwise  of  any  officer  or  employee  of 
the  United  States.    (36  Stat.  125.) 

This  was  a  provision,  under  the  head  **Department  of  Commerce  and  La- 
bor," in  the  urgent  deficiency  appropriation  act  for  the  fiscal  year  1909,  cited 
above. 

Notes  of  Decisions 

Bond   of   deputy,  disbursing   olerkw— 

The  premium  to  be  paid  on  the  bond 
of  an  acting  or  deputy  disbursing  clerk 
selected  under  Act  March  4,  1909,  §  8 
(35  Stat.  1027),  is  not  governed  by  the 
provisions  of  tiiis  section,  and  the  rate 
may  therefore  be  whatever  the  prin- 
cipal and  surety  agree  upon.  (1909)  27 
Op.  Atty.  Gen.  624. 

Bonds  of  deputy  cierks  of  courts^— 

Deputy  clerks  of  the  district  courts  of 
the  United  States  are  "oflicers  of  the 
United  States,"  within  the  meaning  of 
the  provision  of  Urgent  Deficiency  Ap- 
propriation Act  Aug.  5,  1909  (36  Stat. 
118,  125),  which  limits  the  rate  of  pre- 
mium on  official  bonds  of  officers  and 
employes  of  the  United  States.  (1912) 
29  Op.  Atty.  Gen.  693. 

Manner  of  determining  charge.— In 
determining  what  tne  charge  was  dur- 
ing 1908  for  other  bonds  of  like  char- 
acter, departments  may  exclude  any 
premium  which  was  so  high  as  to  be 
outside  the  range  of  the  usual  or  cus- 
tomary charge,  and  include  any  charge, 
even  though  it  be  the  highest  paid,  if  it 
be  not  so  high  as  to  fall  within  the  in- 
hibition above  stated.  (1909)  27  Op. 
Atty.  Gen.  597. 

This  section  contemplates  that  the 
charge  shall  not  be  more  than  35  per 
cent,  above  the  rate  paid  during  1908 
on  any  bond  belonging  to  the  same  gen- 
eral class,  provided  that  charge  did  not 
constitute  an  isolated  instance  of  an 
unusual  or  extortionate  premium.     Id. 

The  rate  of  premium  paid  by  the  in- 
cumbent of  any  particular  office  dur- 
ing 1908  on  his  official  bond  may  be 
used  as  the  basis  for  computing  the 
rate  which  shall  be  paid  upon  the  bond 
of  the  incumbent  of  the  same  office  un- 
der Act  Aug.  5,  1909,  provided  such 
rate  did  not  constitute  an  isolated  in- 
stance of  an  unusual  or  extortionate 
premium.    (1909)  28  Op.  Atty.  Gen.  28. 

Bonds    given   to   superior   officerSd— 

This  act  does  not  apply  to  bonds  vol- 
untarily given  by  an  employ^  or  offi- 
cer of  the  United  States  to  a  superior 
officer,  and  consequently  it  does  not 
apply  to  bonds  given  by  deputy  collec- 
tors of  interna]  revenue  to  collectors. 
(1909)  28  Op.  Atty.  Gen.  28. 

Bonds    running   to    United    States^— 

This  act  does  apply  to  bonds  running 
to  the  United  States,  and  which  are 
accepted  in  each  case  by  the  properly 
designated  officer  of  the  United  States. 
(1909)  28  Op.  Atty.  Gen.  28. 


Decisions  Relating  to  Subject  in 
General 

1.  Power    of    president    to    require    bond 

from  register  and  recorder  in  District 
of   Columbia. 

2.  Legality  of  bond  extorted  against  re- 

quirement of  laws. 
8.    Attachment  of  seals  to  bond. 
4.    Bond  containing  condition  not  required 

by  statute. 
6.    Omission    of    condition    prescribed    by 

law. 

6.  Voluntary  bonds. 

7.  When  bond  takes  effect. 

8.  Construction  extending  liability  of  sure- 

Ues. 

9.  Bond  as  creating  absolute  liability. 
10.    Bond  as  extending  beyond  scope  of  un- 
dertaking. 

U.    Bond  as  including  liability  under  stat- 
utes not  referred  to. 

12.  Liability  of  sureties  when  government 

blres  others  to  perform  official  duty. 

13.  Relinquishment  of  claim  against  surety. 

14.  Withdrawal  of  sureties  from  bond. 

15.  Death  of  surety  on  bond. 

16.  Liability  on  marshal's  bond. 

17.  Pleadings  in   actions  on  bonds. 

18.  Evidence  in  actions  on  bonds. 

1.  Power  of  president  to  require  bond 
from  register  and  recorder  in  Distrlot 
of  Coiumbia.*The  President  has  pow- 
er to  require  a  bon'l  of  the  register  of 
wills  and  the  recorder  of  deeds  of  the 
District  of  Columbia,  for  the  faithful 
accounting  by  them  of  the  fees  re- 
ceived by  them,  and  he  may  likewise 
prescribe  periods  at  which  such  ac- 
countings shall  be  had  and  payments 
made  by  them  into  the  treasury  of  the 
United  States.  (1893)  20  Op.  Atty. 
Gen.  508. 

2.  Legality  of  bond  extorted  against 
requirements  of  iaw^— A  bond  extorted 
against  the  requirements  of  statute  is 
illegal.  U.  S.  v.  Tingey  (1831)  5  Pet. 
115, 129,  8  L.  Ed.  66. 

3.  Attactiment    of    seais    to    bond.* 

Where  an  official  bond  offered  by  the 
principal  without  seals  was  returned 
to  him  to  have  the  seals  put  on,  and 
was  brought  back  by  him  with  the 
seals  attached,  the  consent  of  the  sure- 
ties thereto  will  be  presumed  in  an 
action  on  the  bond,  unless  the  con- 
trary appears.  Moses  v.  U.  S.  (1897) 
17  Sup.  Ct.  682,  685,  166  U.  S.  571, 
41  L.  Ed.  1119. 

4.  Bond  containing  condition  not  re- 
quired by  statute.— A  bond  given  to  the 
United  States  by  a  collector  of  inter- 
nal revenue,  conditioned  for  the  faith- 
ful performance  of  their  duties  by  all 
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deputies  appointed  by  him,  is  valid  and 
enforceable,  although  such  condition  is 
not  required  by  the  ~*atute.  Laffan  ▼. 
U.  S.  (1903)  122  Fed.  333,  58  C.  C.  A. 
495. 

5.  Omission  of  condition  prescribed 
by  law.— Where  the  conditions  prescrib- 
ed by  law  are  cumulative,  the  omis- 
sion of  one  condition  does  not  invali- 
date an  official  bond,  so  far  as  the  oth- 
er operates  to  bind  the  party.  Farrar 
V.  U.  S.  (1831)  5  Pet.  373,  388,  8  L. 
Ed.  159. 

6.  Voluntary  bonds.  — A  voluntary 
bond  held  binding,  though  not  prescrib- 
ed by  positive  law.  U.  S.  v.  Tingey 
(1831)  5  Pet  115,  127,  8  L.  Ed.  66. 

An  obligor  in  a  bond  given  to  the 
United  States,  reciting  that  the  person 
for  whom  the  security  was  given  had 
been  "assigned  to  duty  as  a  property 
and  disbursing  officer,  signal  service, 
U.  S.  A.,"  and  conditioned  that  the  in- 
cumbent should  faithfully  expend  and 
account  for  all  public  moneys,  etc.,  is 
bound  by  such  obligation,  and  will  be 
held  to  answer  for  a  loss  occurring  by 
the  incumbent's  default,  even  though 
there  be  in  fact  no  such  office,  and  con- 
sequently the  incumbent  be  not  strict- 
ly an  officer,  but  an  agent  or  employ^ 
of  the  government.  Rogers  v.  IJ.  S. 
(C.  C.  1887)  32  Fed.  890,  judgment 
affirmed  (1891)  12  Sup.  Ct  91,  141  U. 
S.  548,  35  L.  Ed.  853. 

In  a  bond  with  sureties,  given  by  an 
officer  to  the  government,  it  is  suffi- 
cient to  make  the  bond'  valid  as  a  com- 
mon-law obligation  that  it  is  voluntarily 
given,  and  that  the  office,  and  the  da- 
ties  assigned  to  the  officer  and  covered 
by  the  bond,  are  duly  authorized  b/  law. 
U.  S.  V.  Rogers  (D.  C.  1886)  28  Fed. 
607,  judgment  affirmed  Rogers  v.  U.  S. 
(1891)  12  Sup.  Ct.  91,  141  U.  S.  648, 
35  L.  Ed.  853. 

7.  When  bond  takes  effectd— An  offi- 
cial bond,  required  to  be  given  before 
entering  on  the  duties  of  the  office, 
takes  effect  on  the  date  of  its  accept- 
ance. Moses  V.  U.  S.  (1897)  17  Sup. 
Ct  682,  684,  106  U.  S.  571,  41  L.  Ed. 
1119. 

8.  Construction  extending  liability  of 
sureties.— The  liabilides  of  sureties  on 
official  bonds   cannot   be   extended   be- 

'  yond  the  reasonable  necessary  import 
of  the  language  of  the  bond.  U.  S.  v. 
Cheeseman  (C.  C.  1875)  Fed.  Cas.  No. 
14,790. 

9.  Bond  as  creating  absolute  liability. 
—The  bond  of  an  officer  of  the  United 
States,  charged  with  the  receiving  and 
safe-keeping,  until  legally  withdrawn, 
of  public  moneys,  creates  an  absolute 
liability  in  general  for  any  of  such 
moneys  not  accounted  for,  from  which 
the  officer  and  his  sureties  can  only  be 
relieved  where  the  loss  is  shown  to 
have  occurred  by  an  act  of  God  or  of 
a  public  enemy,  and  without  fault  on 
the  part  of  the  officer.  U.  S.  v.  Smythe 
(C.   C.   1900)    120  Fed.  30,  judgment 
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affirmed  Smythe  v.  U.  S.  (1901)  107 
Fed.  376,  46  C.  C.  A.  354,  which  is 
affirmed  (1903)  23  Sup.  Ct  279,  188 
U.  S.  156,  47  L.  Ed.  425. 

10.  'Bond  as  extending  beyond  scope 
of  undertaking.— Sureties  on  a  bond  for 
the  faithful  execution  of  the  agency  of 
an  officer  in  paying  invalid  pensioners 
are  not  answerable  for  his  defaults  in 
not  paying  navy  and  privateer  pensions. 
U.  S.  V.  White  (C.  C.  1823)  Fed-  Cas. 
No.  16.686. 

M.  Bond  as  including  liability  under 
statutes  not  referred  to.— An  official 
bond  conditioned  in  the  language  of  cer- 
tain statutes  cannot  be  held  to  include 
the  liability  of  the  officer  under  other 
statutes  existing  at  the  time  the  bond 
was  given,  and  not  referred  to  therein. 
U.  S.  V.  Cheeseman  (C.  C.  1875)  Fed. 
Cas.  No.  14,790. 

12.  Liability  of  sureties  where  gov- 
ernment hires  others  to  perform  of- 
flciai  duty-— Where  th^  government  em- 
ploys a  person  to  perform  labor  neg- 
lected by  a  public  officer  pertaining  to 
his  duties,  his  sureties  are  liable  only 
for  a  reasonable  compensation  for  such 
labor.  U.  S.  v.  Wann  (C.  C.  1843)  Fed. 
Cas.  No.  16,638. 

13.  Relinquishment  of  claim  against 
surety^ — Where  an  officer  receiving  a 
salary  from  the  United  States  is  sure- 
ty for  a  defaulter,  the  continuance  of 
the  payment  of  his  salary  is  no  relin- 
quishment of  the  claim  against  him  as 
surety.  U.  S.  v.  Beattie  (D.  C.  1829) 
Fed.  Cas.  No.  14,554. 

14.  Withdrawal  of  sureties  from 
bond. — Sureties  on  the  official  bond  of  a 
federal  officer  cannot  withdraw  from 
such  bond  without  the  consent  of  the 
United  States,  and  notice  that  they  will 
be  no  longer  bound  is  ineffective  to  re- 
lieve them  from  liability  for  subse- 
quent defalcations.  U.  S.  v.  Campbell 
(1909)  170  Fed.  318,  95  C.  C.  A.  114, 
judgment  reversed  Campbell  v.  U.  S. 
(1912)  32  Sup.  Ct  398,  224  U.  S.  99, 
56  L.  Ed.  684. 

15.  Death    of    surety    en    bond.^A 

fragmentary  and  incomplete  transcript 
from  the  books  of  the  treasury  depart- 
ment containing  the  accounts  of  a  for- 
mer United  States  marshal,  which  cov- 
ers only  a  portion  of  his  term,  and  con- 
tains no  item  of  his  accounts  during  the 
last  two  years  of  his  incumbency,  is  in- 
sufficient to  warrant  a  judgment  against 
his  sureties  in  an  action  brought  33 
years  after  his  term  expired,  and  long 
after  his  death,  for  the  items  of  ex- 
penditure shown  thereby  to  have  been 
claimed  by  him  and  rejected  or  sus- 
pended by  the  department.  Harvey  v. 
U.  S.  (1899)  97  Fed.  452,  38  C.  C.  A. 
267. 

The  death  of  a  surety  on  the  bond  of 
an  officer  of  the  United  States  does  not 
relieve  his  estate  from  liability  for  a 
breach  of  the  conditions  of  the  bond 
occurring  subsequent  to  his  death,  but 


Digitized  by 


Uoogle 


Tit.  19a) 


OFFICIAL  BONDS 


330J 


during  the  term  of  oflSce  for  which  the 
bond  was  given,  where  it  in  terms  binds 
the  obligors  and  their  several  heirs,  ex- 
ecutors and  administrators.  Pond  ▼.  U. 
S.  (1901)  111  Fed.  989,  49  O.  C.  A. 
682. 

The  liability  of  the  obligors  in  the 
bond  of  a  federal  officer  is  joint  and 
several,  and  the  erroneous  dismissal  bj 
the  court  of  an  action  on  such  bond,  as 
against  the  executors  of  a  deceased 
surety,  does  not  invalidate  a  judgment 
subsequently  rendered  therein  against 
each  of  the  other  sureties.    Id. 

16.  Liability  on  marshal's  bond.— A 
United  States  deputy  marshal  having 
been  informed  that  a  felony  had  been 
committed,  but  without  being  advised 
that  the  plaintiff  was  the  person  who 
had  committed  the  offense,  and  without 
the  exercise  of  any  diligence  to  ascer- 
tain that  fact,  shot  the  plaintiff,  who 
was  an  innocent  party,  for  the  purpose 
of  arresting  him.  No  warrant  had  been 
issued  for  the  supposed  offense.  Held 
that  though  Mansf.  Dig.  Ark.  §  2002, 
authorized  arrest  for  felony  without 
warrant  "where  the  officer  had  reason- 
able grounds  for  believing  that  the  per- 
son arrested  had  committed  the  felo- 
ny," the  officer's  act  was  not  done 
colore  officii  and  that  the  marshal's 
sureties  were  not  liable  therefor  in  an 
action  on  the  marshal's  bond,  which 
was  conditioned  for  the  faithful  per- 
formance of  official  duty  by  him  and  his 
deputies.  Chandler  ▼.  Rutherford 
(1900)  101  Fed.  774,  43  C.  C.  A.  218. 

17.  Pleadings  in  actions  on  bondSw— 

The  United  States  cannot  recover,  in 
an  action  on  the  bond  of  a  postmaster, 
for  losses  suffered  by  the  post  office  de- 
partment by  reason  of  the  payment  of 
fraudulent  money  orders  by  other  offic- 
es, which  fraud  was  made  possible  by 
the  defendant's  disregard  of  a  regula- 
tion of  the  department  requiring  him  to 
safely  keep  his  book  of  money  order 
forms,  where  the  cause  of  action  stat- 
ed in  the  complaint  is  for  the  recoyery 
of  moneys  received  and  collected  by  the 
defendant,  as  postmaster,  from  postage, 
the  sale  of  stamps,  envelopes,  money 


orders,  and  cards,  and  not  turned  over. 
U.  S.  V.  Kennard  (1900)  101  Fed.  39,  41 
C.  C.  A:  173. 

Where  a  complaint  against  the  bonds- 
men of  a  public  officer,  for  overcharge 
and  unlawful  expenditure  sets  out  fully 
the  items  thereof,  averments  as  to  an 
adjustment  of  his  accounts  by  his  offi- 
cial superior,  whereby  a  certain  sum  was 
found  due,  and  a  reference  to  the  ac- 
count as  stated  by  such  superior,  and 
his  reports  in  relation  thereto,  on  file 
in  court,  will  be  stricken  out.  U.  S.  v. 
Davenport  (C.  C.  1899)  93  Fed.  170. 

18.  Evidence  In  actions  on  bondsw— 

Certificates  of  nonindebtedness,  given 
by  the  auditor  to  an  officer  to  enable 
him  to  obtain  payment  of  his  salary, 
are  not  conclusive  in  favor  of  his  sure- 
ties as  against  evidence  of  the  forgery 
of  vouchers  upon  which  the  settlement 
was  based.  Moses  v.  U.  S.  (1897)  17 
Sup.  Ct  682,  690.  692,  166  U.  S.  571, 
41  L.  Ed.  U19. 

In  an  action  on  the  official  bond  of 
an  officer  to  whom  a  certificate  of  non- 
indebtedness  has  been  given,  a  restate- 
ment of  his  account,  made  by  proper 
officers,  by  disallowing  credits  given 
him  upon  forged  vouchers  is  competent 
evidence.    Id. 

It  is  not  essential  to  support  an  ac- 
tion on  the  bond  of  a  postmaster  for 
failing  to  account  for  mon^y  orders 
which  were  made  upon  blank  forms  in- 
trusted to  him  for  his  use,  and  which 
have  been  paid  by  the  offices  on  which 
they  were  drawn,  and  in  due  course 
charged  to  his  account  on  the  books  of 
the  department,  that  it  should  be  proved 
that  he  actually  received  the  money 
therefor.  U.  S.  v.  Barker  (1900)  100 
Fed.  34,  40  C.  O.  A.  264. 

A  statement  of  the  account  of  a 
public  officer  from  the  books  of  the 
Treasury  Department,  properly  certi- 
fied, and  showing  a  balance  due  the 
United  States,  is  sufficient  prima  facie 
evidence  of  a  breach  of  his  bond  in  fail- 
ing to  account  for  public  money  or 
property.  Laffan  v.  U.  S.  (1903)  122 
Fed.  333,  58  0.  0.  A.  495. 
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FLAG  AND  SEAL 


Sec  Sec 

3302.  The   flag  to  be  thirteen   stripes      3304.  Seal  of  the  United  States. 

and  thirty-seven  stars.  3305.  Secretary  of   State  to  keep  and 

3303.  A  star  to  be  added  for  every  new  use  the  seal. 

State. 

§  3302.  (R  S.  §  1791.)     The  flag  to  be  thirteen  stripes  and  thirty- 
seven  stars. 
The  flag  of  the*  United  States  shall  be  thirteen  horizontal  stripes, 
alternate  red  and  white ;    and  the  union  of  the  flag  shall  be  thirty- 
seven  stars,  white  in  a  blue  field. 

Act  Jan.  13,  1794,  c.  1,  1  Stat.  341.  Act  April  4,  1818,  c.  34,  J  1,  3  Stat 
415. 

§  3303.  (R.  S.  §  1792.)     A  star  to  be  added  for  every  new  State. 

On  the  admission  of  a  new  State  into  the  Union  one  star  shall  be 
added  to  the  union  of  the  flag;   and  such  addition  shall  take  effect 
on  the  fourth  day  of  July  then  next  succeeding  such  admission. 
Act  April  4,  1818,  c.  34,  {  2,  3  Stat  415. 

§  3304.  (R.  S.  §  1793.)     Seal  of  the  United  States. 

The  seal  heretofore  used  by  the  United  States  in  Congress  assem- 
bled is  declared  to  be  the  seal  of  the  United  States. 
Act  Sept  15,  1780,  c  14,  §  3,  1  Stat  68. 

An  appropriation  to  enable  the  Secretary  of  State  to  have  the  Great  Seal 
of  the  United  States  recut  was  mad^  by  the  deficiency  appropriation  acts 
for  the  fiscal  years  1902  and  1903,  Act  July  1,  1902,  c  1351,  32  Stat  552,  and 
Act  March  3,  1903,  c.  1006,  32  Stat.  1032. 

§  3305.  (R.  S.  §  17940     Secretary  of  State  to  keep  and  use  the  seaL 

The  Secretary  of  State  shall  keep  such  seal,  and  shall  make  out 
and  record,  and  shall  affix  the  same  to,  all  civil  commissions  for  offi- 
cers of  the  United  States,  to  be  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate,  or  by  the  President  alone. 
But  the  seal  shall  not  be  affixed  to  any  commission  before  the  same  has 
been  signed  by  the  President  of  the  United  States,  nor  to  any  other 
instrument,  without  the  special  warrant  of  the  President  therefor. 
Act  Sept  15,  1789,  c.  14,  §  4,  1  Stat  68. 

A  provision  that  tlie  Secretary  of  State  should  have  the  custody  and  charge 
of  the  seal  of  the  United  States  was  made  by  R.  S.  {  203,  ante,  i  301. 

The  President  was  authorized  to  make  out  and  deliver,  after  adjournment 
of  the  Senate,  commissions  for  all  officers  whose  appointments  have  been  ad- 
vised and  consented  to  by  the  Senate,  by  R.  S.  $  1773,  ante,  $  3249. 

Provisions  that  commissions  of  officers  under  direction  and  control  of  the 
Secretary  or  other  head  of  several  of  the  Executive  Departments  should  be 
made  out  and  recorded  in  such  Department,  and  the  Department  seal  be  af- 
fixed thereto,  were  made  by  Act  March  28,  1896,  c.  73,  Act  March  3,  1875, 
c  131,  {  14,  Act  Aug.  8,  1888,  c.  786,  and  Act  March  3,  1905,  c  1422.  ante, 
H  3250-3253. 

Notes  of  Deoisions 

Military    eomnils8ion8.^The    statute         Cited    without    definite    applioation, 

excludes  military  commissions.    0*Shea      Marbury  v.  Madison  (1803)  1  Granch, 
V.  U.  S.  (1893)  28  Ct  01.  392.  137,  155.  158,  2  L.  Ed.  60. 
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Title  XXI 

SEAT  OF  GOVERNMENT,  INCLUDING  THE 

PUBLIC  BUILDINGS  AND  GROUNDS, 

PARKS,  AND  RESERVATIONS 


This  Title  of  the  ''Revised  Statutes  of  the  United  States"  incorporated  the 
previous  statutes,  relating  to  the  seat  of  Government  established  in  the  Dis- 
trict of  Columbia,  and  the  public  buildings,  grounds,  etc.,  of  the  Government 
of  the  United  States  in  the  District.  The  then  existing  statutes  for  the  gov- 
ernment of  the  District  were  incorporated  in  a  separate  revision,  constituting 
the  "Revised  Statutes  Relating  to  District  of  Oolumbia."  In  accordance  with 
this  arrangement,  all  subsequent  provisions  of  a  nature  similar  or  related  to 
those  originaUy  contained  in  this  Title  are  included  under  it  in  this  compila- 
tion ;  but  local  provisions  relating  to  the  District  of  Columbia  are  excluded, 
as  belonging  more  properly  to  a  similar  compilation  which  shall  incorporate 
them  with  the  separate  revision  of  the  former  statutes  relating  to  the  District 

Provisions  restricting  the  ownership  by  aliens  of  real  estate  in  the  Terri- 
tories and  in  the  District  of  Columbia,  made  by  Act  March  3,  1887,  c.  340, 
24  Stat.  476,  amended  by  Act  March  9,  1888,  c  '30,  25  Stat  45,  and  Act 
March  2,  1897,  c.  363,  29  Stat.  618,  and  the  further  amendment  of  the  last 
mentioned  act  so  as  to  extend  to  aliens  the  'Same  rights  and  privileges  con- 
cerning real  estate  in  the  District  of  Columbia  as  by  that  act  were  conferred 
upon  them  In  respect  of  real  estate  in  the  Territories,  made  by  Act  Feb.  23, 
1905,  c.  733,  33  Stat  733,  are  placed  under  Title  XXIII,  "The  Territories 
and  Insular  Possessions,"  Chapter  1,  "Provisions  Common  to  All  the  Terri- 
tories," post,  §§  3490-3501. 

This  Title,  as  enacted  in  the  Revised  Statutes,  was  not  divided  into  chap- 
ters. For  convenience,  the  sections  thereof  remaining  in  force  and  subsequent 
provisions  which  relate  to  the  public  buildings  and  grounds  other  than  the  Cap- 
itol Building  and  grounds,  and  to  public  parks,  reservations,  wharves,  etc., 
are  placed  in  Chapter  A;  and  sections  of  the  Revised  Statutes  and  provi- 
sions of  subsequent  acts  relating  only  to  the  Capitol  Building  and  Grounds 
are  placed  in  Chapter  B. 


Cbap.  Sec. 

A.  Public  Buildings  and  Grounds,  Parks,  and  Wharvas 3306 

B.  Capitoi  Building  and  Grounds 3370 


CHAPTER  A 
Public  Buildings  and  Grounds,  Parks  and  Wharves 

Sec.  Sec. 

3306.  Permanent  seat  of  Government.  3316.  Laying  of  pipes  for  use  of  public 

3307.  Public  offices  to  be  exercised  at  buildings, 
seat  of  Government.  3317.  Water  in  public  buildings,  when 


Chief  of  Engineers  to  have  charge  to  be  shut  off. 

of  public  buildings  and  grounds.  3318.  Maliciously  making  water  impure 

3309.  Estimates  and  appropriations.  punishable. 

3310.  Employes  in  office  of  public  build-  3319.  Compensation  of  Chief  of  Engi- 

ings.  neers. 

3311.  Chief  of  Engineers  to  have  charge  3320.  Apartments,  stationery,  etc. 

of  Washington  aqueduct  3321.  Record  of  property  to  be  kept. 

3312.  Chief   of   Engineers  to  obey   the  3322.  Authority,  etc. 

President.  3322a.  Regulations   of  traffic   for  pro- 

3313.  How  moneys  for  aqueduct,  etc.,  tection  of  Washington  Aque- 

to  be  expended.  duct  and  Filtration  Plant 

3314.  Unauthorized    opening    of    pipes  3323.  Right  of  appeal  to  Secretary  of 

punishable.  War. 

3315.  Willful,    etc.,    breaking,    etc.,    of  3324.  Telegraph  connecting  public  build- 

pipes  punishable.  ings;    supervision;    operation. 
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3325.  Telegraph  connecting  public  build- 

ings;  use  of  lines. 

3326.  Telegraph  connecting  public  build- 

ings; sale  of  condemned  mate- 
rial or  lines  not  needed. 

8327.  Reports  of  Superintendent  of 
Public  Buildings  and  Grounds. 

3328.  Superintendent  of  State,  War, 
and  Navy  building;  commission 
to  have  care  and  supervision  of 
building. 

8328a.  State,  War,  and  Navy  Building; 
reapportionment  of  space. 

8829.  Duties  of  superintendent  of  State, 
War,  and  Navy  building  extend- 
ed to  annex  buildings. 

3330.  Restriction    on   expenditures    for 

production  of  electricity,  from 
appropriations  for  buildings. 

3331.  Lighting,    etc.,    lamps    in    public 

grounds;    limitation  of  amount 
to  be  paid. 
3331a.  Maximum    rates    for    gas    fur- 
nished by  gas  companies. 

3332.  Central     heating,     lighting,     and 

power  plants  authbrized;    cross 
connection  with   Capitol  power 
plant. 
3^33.  Limitation  on  contracts  of  Board 
of  Public  Works. 

3334.  Improper  appropriation  of  streetSy 

etc. 

3335.  Permits  by  Commissioners  of  Dis- 

trict of  Columbia  for  extensions 
of  buildings  beyond  building 
line  up  on  streets,  etc. 

3386.  Buildings,  etc.,  not  to  be  erected 

on  reservations,  parks,  or  pub- 
lic grounds  without  express  au- 
thority of  Congress. 

3387.  Laws  of  District  of  Columbia  ex- 

tended to  public  buildings  and 
grounds  belonging  to  United 
States. 
8338.  Watchmen  la  public  squares  and 
reservations  to  have  same  pow- 
ers as  police. 

3339.  Medical    attendance    for    watch- 

men of  public  squares  and  res- 
ervations. 

3340.  Report  of  warden  of  penitentiary. 

3341.  Furniture  for  President's  House. 

3342.  Ailantus  trees  prohibited. 

3348.  Trees,  shrubs,  etc.,  in  green-hous- 
es and  nursery. 

8344.  Use  of  public  buildings  for  public 
ceremonies  forbidden. 

3845.  Use  of  public  grounds  for  play- 
grounds. 

3346.  Licenses  for  temporary  structures 
on  reservations  used  as  play- 
grounds. 

8847.  Licenses  for  boat-houses  on  banks 

of  tidal  reservoir  on  Potomac 
River. 

8848.  Advertisements   and   sales   in   or 

around  Washington  Monument 
forbidden. 

8849.  Fish  ponds  in  Monument  grounds; 

transfer  of  controL 

(4498) 


Sec. 

3350.  Jurisdiction  over  B   street   west 

of  Virginia  avenue  transferred 
to  Chief  of  Engineers. 

3351.  Jurisdiction  over  reservation  185 

to  be  transferred  to  Commis- 
sioners of  District  for  use  as 
property  yard. 

8352.  Street  parking;  jurisdiction  and 
control  vested  in  Commission- 
ers of  District  of  Columbia. 

8858.  Park  system;  control  of  Chief  of 
Engineers;  care  and  use  of 
parking  spaces. 

3354.  Buildings  projecting  beyond  build- 

ing line. 

3355.  Use  of  spaces  or  reservations  for 

widening  roadways. 

3356.  Transfers  of  jurisdiction  between 

Chief   of   Engineers   and   Com- 
missioners  of   District   of   Co- 
lumbia. 
3857.  Regulations    for    care    of   public 

grounds. 
3358.  Application    of    regulations    for 
care  of  public  grounds  extended 
to  sidewalks,  etc. 
3358a.  Public    spaces    resulting    from 
filling  of  canals,    except  cer- 
tain  portions   thereof,    to   be 
under  jurisdiction  of  Chief  of 
Engineers. 

8359.  Rock  Creek  Park;   establishment. 

8360.  Rock    Creek   Park;    control   and 

regulations. 
3361.  Potomac  Park;   establishment 
3361a.  Potomac    Park    part    of    park 
system;    control  of  Chief  of 
Engineers. 
8361b.  Potomac   Park;    restriction   on 
construction   of   lagoon,   etc, 
or  speedway. 
8862.  Parkway      connecting      Potomac 

Park  with  Zoological  Park  and 

Rock  Creek  Park. 
8868.  Small  parks  at  intersections  of 

streets  outside  limits  of  original 

city  of  Washington. 
3364.  Wharf    property,    wharvel,    etc.; 

control    by    Commissioners    of 

District  of  Columbia. 
8365.  Regulation    of    wharf    property, 

wharves,  etc.;   rent  of  wharves; 

use   of  Potomac   Park   by  De- 
partment of  Agriculture. 
3366.  Determination  of  harbor  lines. 

8867.  Commission  of  Fine  Arts  estab- 

lished; members;  appointment; 
duties;  secretary,  etc.;  expenses. 

8868.  Commission  of  Fine  Arts;    limi- 

tation of  annual  expenditure. 

8869.  Commission  of  Fine  Arts;   ofiScer 

in  charge  of  public  buildings  to 
be  secretary  and  executive  offi- 
cer. 
8869a.  Public    Buildings    Commission; 

members;   powers;   expenses; 

report 
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Ch.  A)  SEAT  OP  GOVERNMENT  *  §  8308 

§  3306.  (R.  S.  §  1795.)     Permanent  seat  of  Government. 

All  that  part  of  the  territory  of  the  United  States  included  within 
the  present  limits  of  the  District  of  Columbia  shall  be  the  perma- 
nent seat  of  Government  of  the  United  States. 
Act  July  16,  1790,  c  28,  J  1,  1  Stat  130. 

Notes  of  Deolsioiui 

Boundaries   of   districtw— Th«   United  Phillips  v.  Payne  (1875)  92  U.  S.  130, 

States  is  the  owner  of  the  submerged  133,  23  L.  Eld.  649. 

land  and  also  the  bed  of  the  navigable  District  as  corporate  agent.— The  Dis- 

portion   of  Potomac    river  within  the  trict  of  Columbia  is  a  corporate  agent, 

original  limits  of  the  District  of  Co-  through  which  the  United   States  ad- 

lumbia.     (1910)  28  Op.  Atty.  Gen.  366.  ministers    certain    executive    functions 

All  land  south  of  140  or  138  feet  on  over  the  locality  which  includes  the  na- 

Tenth  street  and  the  southern  boundary  tional  capitaL    The  chief  executive  au- 

line  of  squares  955  and  979,  in  the  Die-  thority  is  vested  in  thre^  commission- 

trict  of  Columbia,  is  the  property  of  ers,  and  the  assistant  attorney  of  the 

the  United  States.    Land  made  by  arti-  District  is  an  officer  under  and  appoint- 

fidal  means  does   not  fall  within  the  ed  by  them.     (1885)  18  Op.  Atty.  Gen. 

doctrine  of  accretions.     (1910)  28  Op.  161. 

Atty.  Gen.  402.     See  Morris  v.  U.  S.  Judicial   nctice^^In   an  action   on  a 

(1899)  19  Sup.  Ct.  649,  174  U.  S.  196.  judgment    rendered    in    the    Supreme 

Court  of  the  District  of  Columbia,  the 

County  of  Alexandria  transferred  to  courts  of  New  York  Will  take  judicial 

Virginia.^-The  county  of  Alexandria  in  notice  of  the  fact  that  the  District  of 

the  District  of  Columbia  does  not  stand  Columbia  is  the  seat  of  government,  and 

in  the  same  relation  to  the  county  of  of  the  act  of  March  3,  1863.    Milliken 

Washington  that  the  states  of  the  Un-  v.  Dotson  (1907)  102  N.  Y.  S.  564,  117 

ion  stand  in  relation  to  one  another.  App.  Div.  527. 

Bank  of  Alexandria  v.  Dyer  (1840)  14  The  courts  will  take  judicial  notice  of 
Pet  141,  145,  10  L.  Ed.  391.  the  acts  of  congress  relating  exclusive- 
Congress  by  this  and  other  statutes  ly  to  the  District  of  Columbia  without 
has  recognized  the  transfer  of  the  formal  proof.  Bayly's  Adm'r  v.  Chubb 
county  of  Alexandria  to  the  state  of  (Va.  1862)  16  Grat  284. 
Virginia  as  a  settled  and  valid  fact.  Plan  of  stroets^-See  1  Op.  Atty.  Gen. 

416. 

§  3307.  (R.  S.  §  1796.)     Public  offices  to  be  exercised  at  seat  of 
Government. 
All  offices  attached  to  the  seat  of  Government  shall  be  exercised 
in  the  District  of  Columbia,  and  not  elsewhere,  except  as  otherwise 
expressly  provided  by  law. 

Act  July  16,  1790,  c.  28,  §  6,  1  Stat  130. 

The  President  was  authorized  to  convene  Congress  at  another  place  in  case 
the  prevalence  of  contagious  sickness,  or  the  existence  of  other  circumstanc- 
es, renders  it  hazardous  to  the  lives  or  health  of  members  to  meet  at  the  seat 
of  Government,  by  R.  S.  i  84,  ante,  §  33. 

The  President  was  authorized  to  direct  the  removal  of  the  public  offices  to 
another  place,  in  case  of  the  prevalence  of  a  contagious  or  epidemic  disease 
at  the  seat  of  Government,  by  R.  S.  §  4798,  post,  §  9180. 

Adjournment  of  courts  to  another  place  in  case  a  contagious  or  epidemic 
sickness  renders  it  hazardous  to  hold  a  session  at  the  seat  of  Government, 
was  authorized  by  R.  S.  §  4799,  post,  i  9181. 

§  3308.  (R.  S.  §  1797,  as  amended,  Act  April  28,  1902,  c.  594.) 
Chief  of  Engineers  to  have  charge  of  public  buildings  and 
grounds. 
The  Chief  of  Engineers  shall  have  charge  of  the  public  buildings 
and  grounds  in  the  District  of  Columbia,  under  such  regulations  as 
may  be  prescribed  by  the  President,  through  the  War  l3epartment, 
except  those  buildings  and  grounds  which  are  otherwise  provided 
for  by  law ;  and  when  it  shall  be  made  to  appear  to  the  said  Chief 
of  Engineers,  or  to  the  officer  under  his  direction  having  immediate 
charge  of  said  public  buildings  and  grounds,  that  any  person  or 
persons  is  in  unlawful  occupation  of  any  portion  of  said  public  lands 
m  the  District  of  Columbia,  it  shall  be  the  duty  of  said  officer  in 
charge  thereof  to  notify  the  marshal  of  the  District  of  Columbia  in 
writing  of  such  unlawful  occupation,  and  the  said  marshal  shall  there- 
upon cause  the  said  trespasser  or  trespassers  to  be  ejected  from  said 
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lands,  and  shall  restore  possession  of  the  same  to  the  officer  charged 
by  law  with  the  custody  thereof. 

Act  Aug.  4,  1854,  c  242,  f  15,  10  Stat  673.  Act  March  2,  1867,  c  167,  { 
2,  14  Stat  466.     Act  April  28,  1902,  c.  594,  32  Stat  152. 

This  section,  as  enacted  In  the  Revised  Statutes,  contained  only  the  provi- 
sion that  the  Chief  of  Engineers  should  have  charge  of  public  buildings  and 
grounds  ending  with  the  words,  "otherwise  provided  for  by  law."  It  was 
amended  by  the  addition  of  the  provisions  beginning  with  the  words,  "and 
when  it  shall  be  made  to  appear,"  etc.;  to  the  end  of  the  section  as  set  forth 
here,  by  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1903,  last  cited  above. 

The  use  of  public  buildings,  other  than  the  Capitol  and  the  White  House, 
for  public  ceremonies  was  forbidden  by  a  further  provision  of  the  same  act, 
post,  i  3344. 

The  temporary  use  of  certain  grounds  and  reservations  for  playgrounds 
was  authorized  by  a  provision  of  Act  Aug.  30,  1890,  c  837,  S  1,  re-enacted  by 
Act  March  3,  1903,  c.  1007,  post,  f  3345. 

The  officer  in  charge  of  public  buildings  and  grounds  was  authorized  to 
assume  control  of  the  fish  ponds  in  the  Monument  grounds,  the  ground  around 
them  and  the  buildings  upon  the  same,  when  abandoned  by  the  Bureau  of 
Fisheries,  by  a  provision  of  Act  June  30,  1906,  c  3912,  {  1,  post,  {  3349. 

The  application  of  the  rules  prescribed  by  the  Chief  of  Engineers,  under 
Act  July  1,  1898,  c.  543,  {  6,  post,  §  3357,  to  the  public  grounds  placed  by  that 
act  under  his  charge,  was  extended  to  the  sidewalks  around  and  to  carriage- 
ways between  such  grounds,  by  a  provision  of  Act  March  4,  1909,  c  299,  i  1, 
post,  S  3358. 

A  Commission  of  Fine  Arts,  whose  duty  it  shall  be  to  advise  upon  the  loca- 
tion of  statues,  fountains,  and  monuments  in  the  public  squares,  streets,  and 
parks  in  the  District  of  Columbia,  and  upon  the  selection  of  models  for  such 
works  and  of  artists  for  the  execution  of  the  same  was  established  by  Act 
May  17,  1910,  c  243,  post,  §§  3367,  33G8. 

The  officer  in  charge  of  the  Capitol  was  designated  "Superintendent  of 
Capitol  Building  and  Grounds"  by  Act  Feb.  14,  1902,  c  17,  post,  {  3370. 

Draping  public  buildings  in  mourning  was  forbidden  by  Act  March  3,  1893, 
c  211,  §  3,  post,  f  6939. 

The  Chief  of  Engineers  was  authorized  to  grant  permission  to  the  American 
Society  of  Civil  Engineers  to  erect,  on  public  grounds  in  the  District,  other 
than  those  of  the  Capitol,  the  Library  of  Congress,  and  the  White  House,  a 
memorial  fountain  to  Alfred  Noble,  by  Res.  May  8,  1916,  c  115,  39  Stat 

Notes  of  Decisions 

Summary  eviction  from  public  iands.^  correctly,  at  his  peril,  that  the  occu- 

The  only  intent  of  this  section  is  to  em-  pant   is   such   trespasser.      Id. 

power  the  United  States  marshal  of  the  This  section  does  not  authorize  the 

District  of  Columbia  to  eject  summarily  summary  deprivation  of  a  rightful  pos- 

transient   or   disturbing   persons   from  session  without  due  process  of  law,  and, 

the  public  grounds  in  the  District  under  except  in  a  few  rare  instances,  mere 

the  direct  supervision  of  the  chief  of  legislation,  or  ministerial  acts  under  it, 

engineers,  and  does  not  apply  to  oc-  would  not  be  due  process.     Id. 

cupants  who  have  been  in  actual  pos-  Occupants  of  lands  in  the  District  of 

session,  under  a  claim  of  right,  for  a  Columbia  who  have  been  in  possession 

long  period  of  years.    In  such  cases  the  thereof  for  a  number  of  years  under 

government  should  apply  to  the  courts  claim  of  title  are  not  requir^  to  es- 

to   obtain  possession.     (1903)    24  Op.  tablish  their  right  in  court,  and  there- 

Atty.  Gen.  616.  ^y    relieve    the   government  from   the 

The  marshal  of  the  District  of  Co-  burden  of  first  estabUshing  ite  own  ti- 

lumbia   has   no   discretion  in  the   per-  ^^^  ^^  "^*^^  ^^  possession,  as  it  must  if 

formance  of  the  duty  imposed  upon  him  ^^^^e  are  contested.    Id. 

by  this  section,  and  in  so  doing  has  the  Unlawful  use  or  occupation  of  public 

same  right  to  summon  assistance  that  Brounds.— See  (1904)  25  Op.  Atty.  Gen. 

he  has  in  executing  other  lawful  pro-  111»  and  note  under  section  3334,  post 

cess.     (1903)  25  Op.  Atty.  Gen.  18.  Watchman  as  employ^  of  an  exocu- 

This  section  authorizes  summary  pro-  tlvo  departments— See  Ashfield's  Case, 
ceedings  against  those  persons  only  who  '  (1875)  11  Ct.  CL  152. 
are  in  unlawful  occupancy  of  public  Franchise  In  streets.  —  Neither  the 
buildings  or  grounds  in  the  District  of  Secretary  of  the  Interior  nor  the  Corn- 
Columbia.  This  involves  the  question  missioner  of  Public  Buildings  has  au- 
of  title  of  the  United  States  to  the  thority  to  grant  consent  to  the  laying 
property  in  question,  and  the  officer  of  a  railway  in  the  streets  of  Washing- 
charged  with  this  duty  must  determine  ton.     (1862)  10  Op.  Atty.  Gen.  220. 

§  3309.  (R.  S.  §  1798.)     Estimates  and  appropriations. 

All  estimates  for  public  buildings  and  grounds  in  charge  of  the 
Chief  of  Engineers  shall  be  approved  and  submitted  by  the  Secre- 
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tary  of  War,  through  the  Treasury  Department,  as  other  estimates, 
to  the  two  Houses  of  Congress ;  and  all  appropriations  which  have 
been  or  may  be  hereafter  made  for  repairs  or  improvements  of  the 
public  buildings  and  grounds  in  the  District  of  Columbia,  and  now 
in  charge  of  the  Chief  of  Engineers,  shall  be  expended  under  the 
direction  of  the  Secretary  of  War. 

Act  Aug.  4,  1854,  c.  242,  §  15,  10  Stat  673. 

§  3310.  (R.  S.  §  1799.)     Employes  in  office  of  public  buildings. 

The  Chief  of  Engineers  in  charge  of  public  buildings  and  grounds 
is  authorized  to  employ  in  his  office  and  about  the  public  buildings 
and  grounds  under  his  control  such  number  of  persons  for  such  em- 
ployments, and  at  such  rates  of  compensation,  as  may  be  appropri- 
ated for  by  Congress  from  year  to  year. 

Act  March  3,  1871,  c.  113,  {  1,  16  Stat.  479.  Act  May  8,  1872,  c.  140,  §  1, 
17  Stat  65. 

No  compensation  other  than  as  fixed  by  this  Title  was  to  be  allowed  to  any 
officer,  employ^,  etc.,  embraced  within  its  provisions,  by  H.  S.  $  1835,  post, 
S  3421. 

§  3311.  (R.  S.  §  1800.)  Chief  of  Engmeers  to  have  charge  of 
Washington  aqueduct. 
The  Chief  of  Engineers  shall  have  the  immediate  superintendence 
of  the  Washington  aqueduct,  together  with  all  rights,  appurtenances, 
and  fixtures  connected  with  the  same,  and  belonging  to  the  United 
States,  and  of  all  other  pubUc  works  and  improvements  in  the  Dis- 
trict of  Columbia  in  which  the  Government  has  an  interest,  and  which 
are  not  otherwise  specially  provided  for  by  law. 

Act  March  3,  1859,  c.  84,  f  1,  11  Stat  435.  Act  June  25,  1860,  c.  211,  {  1, 
12  Stat.  106.  Act  March  2,  1867,  c.  167,  §  2,  14  Stat.  466.  Act  March  30. 
1867,  c.  20,  §  3,  15  Stat.  12. 

By  a  provision  accompanying  an  appropriation  in  the  District  of  Olumbia 
appropriation  act  for  the  fiscal  year  1917,  for  the  Washington  Aqueduct,  it 
was,  provided  that  nothing  therein  should  be  construed  as  affecting  the  super- 
intendence and  control  of  the  Secretary  of  War  over  said  aqueduct.  Act  Sept 
1,  1910,  c.  433,  §  1,  39  Stat 

Notes  of  Deoislons 
Property  under  federal  control.— Tho  lature  of  the  state  of  Maryland  con- 
provisions  in  article  1,  §  8,  of  the  Con-  tained  in  Act  May  3,  1853  (Laws  Md. 
stitution,  that  Congress  shall  have  pow-  1853,  c.  179).  Id. 
er  to  exercise  exclusive  legislation  in  The  Conduit  road  is  not  a  public 
all  cases  whatsoever  over  the  District  -highway,  but  is  subject  to  the  control 
of  Columbia  and  "all  places  purchasevt  of  the  chief  of  engineers,  and  its  use 
by  the  consent  of  the  legislature  of  the  by  the  public  may  be  subjected  to  such 
state  in  which  the  same  shall  be,  for  the  regulations  as  may  be  appropriate, 
erection  of  forts,  magazines,  arsenals,  obedience  to  which  may  be  secured  by 
dockyards,  and  other  needful  buildings,"  the  use  of  such  reasonably  sufficient 
contemplates  the  purchase  of  land  force  as  the  Secretary  of  War  may 
**needful,"  for  any  reason,  to  the  dis-  deem  advisable.  Id. 
charge  of  any  of  the  constitutional  du-  Superintendent  of  aqueduct— Powers, 
ties  or  the  exercise  of  any  of  the  con-  —The  superintendent  of  the  Washing- 
stitutional  powers  of  the  United  States,  ton  aqueduct  is  not  authorized  to  with- 
(1907)  26  Op.  Atty.  Gen.  289.  bold  a  payment  which  the  Secretary  of 

—  Conduit  road.^The  reservoirs,  War  or  the  engineer  in  chief  has  or- 
aqueducts,  and  other  constructions  ap-  dered  him  to  make,  though  he  himself 
purtenant  to  the  water  supply  of  the  may  differ  with  his  superior  officers 
city  of  Washington,  D.  C,  are  to  be  in  regard  to  the  justice  of  the  debt 
considered   "needful  buildings,"   within       (1860)  9  Op.  Atty.  Gen.  493. 

the  meaning  of  article  1,  §  8,  of  the         Review  of  decision.— The  Secre- 

Constitution,  and  since  a  roadway  is  tary  of  War  has  no  authority  to  re- 
an  appropriate  and  necessary  appurte-  view  and  change  the  decision  of  the  su- 
nance  to  such  works,  the  Conduit  road  perintendent,  made  while  he  was  chief 
constitutes  territory  within  the  exclu-  engineer  of  the  aqueduct,  on  a  ques- 
sive  jurisdiction  ofi  Congress.  (1907)  tion  arising  under  a  contract  contain- 
26  Op.  Atty.  Gen.  289.  ing  a  stipulation  which  expressly  binds 

Congress  has  the  right  of  exclusive  both  contractor  and  the  United  States 
jurisdiction  over  the  entire  length  of  to  abide  by  the  decision  of  the  chief 
the  Conduit  road,  provided  the  road-  engineer  as  final  and  conclusive  upon 
bed  is  owned  in  fee  by  the  United  all  questions  arising  out  of,  or  connect- 
States  and  has  been  acquired  in  ac-  ed  with,  the  contract  (1860)  9  Op. 
•cordance  with  the  consent  of  the  legis-      Atty.  Gen.  493. 
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§  3312.  (R.  S.  §  1801.)     Chief  of  Engineers  to  obey  the  President. 

He  shall  obey,  in  the  discharge  of  the  duties  mentioned  in  the  pre- 
ceding section,  such  regulations,  pursuant  to  law,  as  may  be  pre- 
scribed by  the  President,  through  the  Department  of  War. 

Act  May  2,  1828,  c  46,  §  4,  4  Stat.  266.     Act  March  3,  1859,  c.  84,  §  1, 

11  Stat.  435.    Act  June  25,  1860,  c  211,  §  1,  12  Stat.  106.     Act  March  30, 
1867,  c.  20,  §  3,  15  Stat.  12. 

§  3313.  (R.  S.  §  1802.)     How  moneys  for  aqueduct,  etc.,  to  be  ex- 
pended. 

All  moneys  appropriated  or  hereafter  appropriated  for  the  Wash- 
ington Aqueduct,  and  for  the  other  public  works  in  the  District  of 
Columbia,  not  otherwise  expressly  provided  for  by  law,  shall  be  ex- 
pended under  the  direction  of  the  Secretary  of  War. 

Act  March  3,  1859,  c.  84,  §  1,  11  Stat  435.     Res.  June  18,  1862,  No.  36. 

12  Stat.  620.    Act  March  30,  1867,  c  20,  {  3,  15  Stat  12. 

Notei  of  Deelflons 

Expenditure    of    appropriatlon^-The  liabtiities  created  in  the  prosecution  of 

appropriation  of  $500,000  made  by  Act  that  work  previous  to  and  existing  at 

June  25,  1860,  c.  211,  for  the  comple-  the  date  of  the  appropriation.     (1860) 

tion  of  the  Washington  aqueduct  is  ap-  9  Op.  Atty.  Gen.  493. 
plicable  to  the  payment  of  debts  and 

§  3314.  (R.  S.  §  1803.)     Unauthorized  opening  of  pipes  punishable. 

No  person,  unless  by  consent  of  the  Chief  of  Engineers  in  charge 
of  the  public  buildings  and  works,  shall  tap  or  open  the  mains  or 
pipes  laid  or  hereafter  to  be  laid  by  the  United  States,  under  a  pen- 
alty of  not  less  than  fifty  nor  more  than  five  hundred  dollars. 
Act  March  3,  1859,  c.  84,  {  6,  11  Stat.  436. 

§  3315.  (R.  S.  §  1804.)     Willful,  etc.,  breaking,  etc.,  of  pipes  pun- 
ishable. 

Every  person  who  maliciously  breaks,  injures,  defaces,  or  destroys 
any  main  or  pipe,  bend,  branch,  valve,  hydrant,  service-pipe,  or  any 
other  fixture  used  for  the  distribution  of  water  throughout  the  streets 
and  avenues,  or  for  its  introduction  into  the  houses,  tenements,  or 
buildings  of  Washington  and  Georgetown,  shall  be  punishable  by 
imprisonment  in  the  county  jail  for  not  more  than  two  years. 
Act  March  3,  1859,  c.  84,  §  5,  11  Stat.  436. 

§  3316.  (R.  S.  §  1805.)     Laying  of  pipes  for  use  of  public  buildings. 

No  greater  number  of  main  pipes  of  the  Washington  Aqueduct 
shall  be  laid  at  the  expense  of  the  United  States  than  are  sufficient 
to  furnish  the  public  buildings,  offices,  and  grounds  with  the  neces- 
sary supply  of  water.  The  cost  of  any  main  pipe,  for  the  supply 
of  water  to  the  inhabitants  of  Washington  and  Georgetown,  must 
be  paid  by  the  District  of  Columbia,  in  the  manner  provided  by  law. 
Act  March  3,  1859,  c.  84,  §  6,  11  Stat  436. 

§  3317.  (Act  March  3,  1883,  c.  143.)  Water  in  public  buildings, 
when  to  be  shut  off. 
All  officers  in  charge  of  public  buildings  in  the  District  of  Co- 
lumbia shall  cause  the  flow  of  water  in  the  buildings  under  their 
charge  to  be  shut  off  from  ^vt  o'clock  post  meridian  to  eight 
o'clock  ante  meridian:  Provided,  That  the  water  in  said  public 
buildings  is  not  necessarily  in  use  for  public  business.  (22  Stat. 
615.) 

This  was  a  provision  of  the  stmdry  civil  appropriation  act  for  the  fiscal  year 
1884,  cited  above. 

§  3318.  (R.  S.  §  1806.)     Maliciously  making  water  impure  punish- 
able. 

Every  person  who  maliciously  commits  any  act  by  reason  of  which 
the  supply  of  water,  or  any  part  thereof,  to  the  cities  of  Washington 
and  Georgetown,  becomes  impure,  filthy,  or  unfit  for  use,  shaU  be 
(4502)  •  f  1 
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fined  not  less  than  five  hundred  nor  more  than  one  thousand  dollars, 
or  imprisoned  at  hard  labor  in  the  District  of  Columbia  not  more 
than  three  years  nor  less  than  one  year. 

Act  March  3,  1869,  c.  84,  §  7,  11  Stat  437. 

§  3319.  (R.  S.  §  1807.)     Compensation  of  Chief  of  Engineers. 

The  Chief  of  Engineers  shall  receive  no  compensation,  other  than 
his  regular  pay  as  an  officer  of  the  Corps  of  Engineers,  for  the  serv- 
ices required  of  him  under  the  provisions  of  this  Title. 
Act  March  3,  1859,  c.  84,  { 1,  11  Stat.  435. 

§  3320.  (R.  S.  §  1808.)     Apartments,  stationery,  etc. 

He  shall  be  furnished  official  apartments  in  one  of  the  public  build- 
ings in  the  city  of  Washington,  as  may  be  directed  by  the  President, 
and  shall  be  supplied  by  the  Government  with  the  stationery,  instru- 
ments, books,  and  furniture  which  may  be  required  for  the  perform- 
ance of  his  duties. 

Act  March  8,  1859,  c.  84,  {  1,  11  Stat.  435. 

§  3321.  (R.  S.  §  1809.)     Record  of  property  to  be  kept. 

He  shall  keep  in  his  office  a  complete  record  of  all  the  lands  and 
other  property  connected  with  or  belonging  to  the  Washington 
Aqueduct  and  other  public  works  under  his  charge,  together  with 
accurate  plans  and  surveys  of  the  public  grounds  and  reservations  in 
the  District  of  Columbia. 

Act  March  3, 1859,  c.  84,  S  1,  11  Stat.  435. 

§  3322.  (R.  S.  §  1810.)     Authority,  etc. 

He  and  his  necessary  assistants  are  empowered  to  use  all  lawful 
means  for  the  discharge  of  their  duties ;  and,  particularly,  he  shall 
have  full  control  over  the  Washington  Aqueduct,  to  regulate  the 
manner  in  which  the  authorities  of  the  District  of  Columbia  may  tap 
the  supply  of  water  to  the  inhabitants  thereof ;  and  he  shall  stop  the 
same  whenever  it  is  found  to  be  no  more  than  adequate  to  the  wants 
of  the  public  buildings  and  grounds. 

Act  May  2,  1828,  c  46,  i  4,  4  Stat  266.     Act  March  3,  1859,  c.  84,  §  1, 
11  Stat.  435. 

§  3322a.  (Act  Sept.  1,  1916,  c.  433.)  Regulations  of  traffic  for  pro- 
tection of  Washington  Aqueduct  and  Filtration  Plant. 
The  Chief  of  Engineers  of  the  War  Department  is  authorized  and 
empowered  to  enforce  the  following  regulations  of  traffic  for  the 
protection  of  the  Washington  Aqueduct  and  Filtration  Plant  and 
their  accessories,  including  Conduit  Road :  No  vehicle  shall,  on  the 
Conduit  Road,  exceed  a  speed  of  twenty  miles  per  hour  within  the 
District  of  Columbia,  and  in  the  State  of  Maryland  the  speed  laws 
of  that  State.  No  reckless  or  careless  driving  shall  be  permitted, 
and  drivers  of  all  vehicles  shall  conform  to  the  generally  accepted 
rules  for  the  use  of  public  roads  as  to  passing  to  the  right,  signal- 
ing desire  to  pass,  and  so  forth,  and  all  vehicles  using  this  road 
shall  carry  and  display  the  lights  specified  by  municipal  regulations 
for  vehicles  within  the  District  of  Columbi^^,  and  all  such  lights 
shall  be  so  dimmed  or  masked  as  to  obviate  any  blinding  effect 
upon  travelers  on  the  road,  and  any  violation  of  the  above  regula- 
tions shall  constitute  an  offense  upon  conviction  for  which  the 
party  or  parties  offending  shall  be  punished  by  a  fine  of  not  less 
than  $1  or  more  than  $40.    (39  Stat.) 

T^is  was  a  provision  of  the  District  of  Columbia  appropriation  act  for  the 
fiscal  year  1917,  cited  above. 

§  3323.  (R.  S.  §  1811.)     Right  of  appeal  to  Secretary  of  War. 

His  decision  on  all  questions  concerning  the  supply  of  water,  as 
provided  in  the  preceding  section,  shall  be  subject  to  appeal  to  the 
Secretary  of  War  only. 

Act  March  8,  1869,  c.  84,  f  1,  11  Stat  480. 
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§  3324.  (Act  Feb.  4,  1874,  c.  22.)  Telegraph  connecting  public 
buildings;  supervision;  operation. 
That  the  lines  of  telegraph,  connecting  the  Capitol  with  the  vari- 
ous Departments  in  Washington,  constructed  under  and  by  virtue 
of  the  act  of  Congress  approved  March  third,  eighteen  hundred 
and  seventy-three,  entitled  "An  act  making  appropriations  for 
sundry  civil  expenses  of  the  Government  for  the  fiscal  year  end- 
ing June  thirtieth,  eighteen  hundred  and  seventy-four,  and  for  oth- 
er purposes,"  be,  and  the  same  are  hereby,  placed  under  the  su- 
pervision of  the  officer  in  charge  of  the  public  buildings  and 
grounds ;  and  that  the  said  officer  be  authorized  and  empowered  to 
make  rules  and  regulations  for  the  working  of  said  lines.  And  the 
Secretary  or  Head  of  each  Executive  Department,  and  the  Congres- 
sional Printer,  are  hereby  authorized  to  detail  one  person  from  their 
present  force  of  employees  to  operate  the  instruments  in  said  De- 
partments and  printing  office,  and  each  House  of  Congress  may  pro- 
vide for  the  employment  of  an  operator  in  their  respective  wings  of 
the  Capitol,  at  a  compensation  not  exceeding  one  hundred  dollars 
per  month,  during  the  sessions  of  Congress.     (18  Stat.  14.) 

This  was  an  act  entitled  "An  act  in  relation  to  the  lines  of  telegrraph  con- 
necting the  Capitol  with  the  various  departments  of  the  Government." 

Act  March  3,  1873,  c.  227,  17  Stat.  519,  referred  to  in  this  act,  made  an 
appropriation  "for  connecting  the  Capitol  by  telegraph,  to  be  solely  for  public 
business,  with  all  the  departments  of  Government  and  the  Government  Print- 
ing Office  in  the  City  of  Washington." 

The  use  of  the  lines  of  telegraph  mentioned  in  this  act  was  regulated  by  Act 
March  7,  1874,  c.  50,  set  forth  post,  §  3325.  ' 

The  sale  of  condemned  material  and  lines  not  needed  was  authorized  by  a 
provision  of  Act  March  3,  1879,  c.  182,  set  forth  post,  §  3826. 

Willful  or  malicious  injury  to  telegraph  or  telephone  lines  controlled  by  the 
United  States  was  punishable  by  Act  June  23,  1874,  c.  461,  which  was  in- 
corporated into  the  Criminal  Code,  §  60,  post,  {  10228. 

Notes  of  Deoisioiis 

Telephone    rateSd— Congress   will   be  pointed  by  each  house  to  investigate 

presumed  to  have  acted  advisedly  and  charges   for   telephone   service  in   the 

with   full  knowledge   of  the   situation.  District   never   completed    their    work 

in  enacting  the  provision  of  the  Dis-  and   made   no   report.     Chesapeake  & 

trict    appropHation    act    of   June    30,  Potomac  Telephone  Co.  v.  Manning,  22 

1898  (30  Stat  525,  538,  c.  540),  regu-  Sup.  Ct  881,  883,  186  U.  S.  238.  46 

lating    the    rates    which    a    telephone  L.  Ed.  1144,  reversing  decree  Manning 

company  may  charge  in  the  District  of  v.   Chesapeake   &   Potomac  Telephone 

Columbia,  although  the  committees  ap-  Co.  (1901)  18  App.  D.  C.  19L 

§  3325.  (Act  March  7,  1874,  c.  50.)  Telegraph  connecting  public 
buildings;  use  of  lines. 
Said  lines  of  telegraph  shall  be  for  the  use  only  of  Senators, 
Members  of  Congress,  Judges  of  the  United  States  courts,  and 
officers  of  Congress  and  of  the  Executive  Departments,  and  solely 
on  public  business.     (18  Stat.  20.) 

This  was  a  proviso  annexed  to  an  appropriation  to  pay  the  telegraph  oper- 
ators employed  under  Act  Feb.  4,  1874,  c.  22,  set  forth  ante,  {  3324,  made  by 
the  act  cited  above. 

§  3326.  (Act  March  '3,  1879,  c.  182.)  Telegraph  connecting  public 
buildings ;  sale  of  condemned  material  or  lines  not  needed. 
Telegraph  to  connect  the  Capitol  with  the  departments  and  the 
Government  Printing  Office:  *  *  The  engineer  in  charge  of 
public  buildings  and  grounds  is  hereby  authorized  to  sell  any  con- 
demned material  or  lines  not  needed  by  the  departments,  and  cover 
the  proceeds  in  the  Treasury.    (20  Stat.  388.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1880,  cited  above. 

The  provision  omitted  was  an  appropriation  for  care  and  repair  of  the  tele- 
graph mentioned. 
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§  3327.  (R.  S.  §  1812.)  Reports  of  Superintendent  of  Public  BuUd- 
ings  and  Grounds. 
The  Chief  of  Engineers  shall,  as  Superintendent  of  Public  Build- 
ings and  Grounds,  and  as  Superintendent  of  the  Washington  Aque- 
duct, annually  submit  the  following  reports  to  the  Secretary  of  War 
in  time  to  accompany  the  annual  message  of  the  President  to  Con- 
gress, namely : 

First  A  report  of  his  operations  for  the  preceding  year,  with  an 
account  of  the  manner  in  which  all  appropriations  for  public  build- 
ings and  grotmds  have  been  applied,  including  a  statement  of  the 
number  of  public  lots  sold,  or  remaining  unsold  each  year,  of  the 
condition  of  the  public  buildings  and  grounds,  and  of  the  measures 
necessary  to  be  taken  for  the  care  and  preservation  of  all  public  prop- 
erty under  his  charge. 

Second.  A  report  of  the  condition,  progress,  repairs,  casualties, 
and  expenditures  of  the  Washington  Aqueduct  and  other  public 
works  under  his  charge. 

Act  March  3,  1829,  c.  61,  8  3,  4  Stat  363.  Act  Aug.  4,  1854,  c.  242,  § 
16,  10  Stat  673.  Act  March  3,  1859,  c.  84,  §  1,  11  Stat  435.  Act  June  25, 
1860,  c.  211,  I  1,  12  Stat  106. 

The  printing  of  additional  copies  of  the  reports  on  the  improvement  and 
care  of  the  public  buildings  and  grounds,  and  the  care,  etc,  of  the  Wash- 
ington Monument,  was  provided  for  by  Res.  June  2,  1900,  No.  30,  post,  | 
7100. 

§  3328.  (Act  March  3,  -1883,  c.  128,  §  1.)  Superintendent  of  State, 
War,  and  Navy  building;  commission  to  have  care  and  super- 
vision of  building. 
The  President  is  hereby  authorized  and  directed  to  designate  from 
the  Engineer  Corps  of  the  Army  or  the  Navy,  an  officer  well  qual- 
iilied  for  the  purpose,  who  shall  be  detailed  to  act  as  superintendent 
of  the  completed  portions  of  the  State,  War,  and  Navy  Department 
building,  under  direction  of  the  Secretaries  of  State,  War,  and  Na- 
vy, who  are  hereby  constituted  a  commission  for  the  purposes  of 
the  care  and  supervision  of  s^id  building,  as  hereinafter  specified. 
Said  officer  shall  have  charge  of  said  building,  and  all  the  engines, 
machinery,  steam  and  water  supply,  heating,  lighting,  and  ventilat- 
ing apparatus,  elevators,  and  all  other  fixtures  in  said  building,  and 
all  necessary  repairs  and  alterations  thereof,  as  well  as  the  direc- 
tion and  control  of  such  force  of  engineers,  watchmen,  laborers, 
and  others  engaged  about  the  building  or  the  apparatus  under  his 
supervision ;  of  the  cleaning  of  the  corridors  and  water  closets ;  of 
the  approaches,  sidewalks,  lawns,  court-yards,  and  areas  of  the 
building,  and  of  all  rooms  in  the  sub-basement  which  contain  the 
boilers  and  other  machinery,  or  so  much  of  said  rooms  as  may  be 
indispensable  to  the  proper  performance  of  his  duties  as  herein 
provided.    (22  Stat.  553.) 

This  was  a  provision  preceding  an  appropriation  for  the  office  of  superin- 
tendent made  by  the  legislative,  executive,  and  judicial  appropriation  act  for 
the  fiscal  year  1884,  cited  above.  Appropriations  for  the  office  are  made  by 
similar  acts  for  subsequent  years.  The  provision  for  the  fiscal  year  1917 
was  by  Act  May  10,  1916,  c.  117,  {  1,  39  Stat. 

Provisions  for  the  reapportionment  of  space  among  the  departments  occupy- 
ing the  State,  War,  and  Navy  Department  Building  are  made  by  a  provision 
of  Act  May  10.  1916,  c.  117,  §  1,  post,  §  3328a. 

The  recent  executive,  legislative,  and  judicial  appropriation  acts  contain,  in 
addition  to  the  appropriation  for  the  superintendent  of  the  State,  War,  and 
Navy  building,  an  appropriation  for  a  "superintendent  of  buildings  outside  of 
State,  War,  and  Navy  Building,  in  addition  to  compensation  as  chief  of  divi- 
•ion,  $500."  The  provision  for  the  fiscal  year  1917  was  by  Act  May  10,  1916, 
c  117,  §  1,  39  Stat 

Notei  of  Deoisions 

Appointment   of  officer  of  corps  of  eligible    for   appointment    as    superin- 

dvll  engineere^This  section  does  not  tendent  of  the  State,  War,  and  Navy 

contemplate  that  an  officer  of  the  corps  building.    (1905)  25  Op.  Atty.  Gen.  608. 
of  dvil  engineers  of  the  navy  shall  be 
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§  3328a.  (Act  May  10,  1916,  c.  117,  §  1.)  State,  War,  and  Navy 
Building;  reapportionment  of  space. 
The  commission  in  charge,  or  a  majority  of  the  members  thereof, 
may  at  any  time  reapportion  space  arnong  the  departments  now 
occupying  the  State,  War,  and  Navy  Department  Building  if  the 
same  can  be  done  with  a  reduction  of  the  amount  of  floor  space  oc- 
cupied by  any  branch  of  the  public  service  in  said  building,  the  re- 
duction or  avoidance  of  public  expense  for  rent  of  office  or  storage 
space  for  the  Government,  and  the  reduction  of  the  number  of 
watchmen  required  for  said  building  from  forty  to  not  more  than 
thirty-eight:  Provided  further,  That  no  arrangement  of  space 
made  hereunder  shall  involve  the  ejectment  from  the  building  of 
^ny  department  or  branch  of  the  public  service  now  occupying  the 
same:  Provided  further,  That  no  rooms  vacated  under  any  ar- 
rangement of  space  hereunder  shall  be  used  for  museum  purposes. 
(39  Stat.) 

This  was  a  provision  of  legislative,  executive,  and  judicial  appropriation  act 
for  the  fiscal  year  1917,  cited  above. 

§  3329.  (Act  May  22,  1908,  c.  186,  §  1.)     Duties  of  superintendent 
of  State,  War,  and  Navy  building  extended  to  annex  buildings. 
The  superintendent  of  the  State,  War,  and  Navy  building  shall  also 
act  as  superintendent  of  the  Navy  Department  Annex,  or  Mills  Build- 
ing, and  the  State  Department  Annex  building.    (35  Stat.  218.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1909,  cited  above. 

§  3330.  (Act  March  4,  1907,  c.  2918,  §  9.)     Restriction  on  expend- 
itures for  production  of  electricity,  from  appropriations  for 
buildings. 
No  appropriation  heretofore  or  hereafter  made  for  the  construction 
or  equipment  of  any  executive  or  municipal  building  in  the  District  of 
Columbia  shall  be  expended  for  the  production  of  electricity  for  light 
or  power,  unless,  in  the  judgment  of  the  Secretary  of  the  Treasury,  such 
necessary  electric  current  for  light  and  power  can  not  be  obtained  at  a 
less  cost.    (34  Stat.  1371.) 

This  section  was  part  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1908,  cited  above. 

§  3331.  (Act  March  4,  1911,  c.  285,  §  1.)  Lighting,  etc,  lamps  in 
public  groimds;  limitation  of  amount  to  be  paid. 
Hereafter  no  greater  sum  shall  be  paid  any  company  for  lighting 
any  gas  or  electric  lamp  in  the  public  grounds,  or  for  installing  or 
moving  the  same,  than  is  paid  by  the  District  of  Columbia  for  similar 
services,  and  no  contract  shall  be  required  to  be  entered  into  for  light- 
ing the  public  grounds.    (36  Stat.  1404.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1912,  cited  above. 

Maximum  rates  for  gas  furnished  for  use  in  public  buildings  are  fixed  by 
Act  Sept.  1,  1916,  c.  433,  39  Stat,  post,  {  3331a. 

§  3331a.  (Act  Sept.  1,  1916,  c.  433.)  Maximum  rates  for  gas  fur- 
nished by  gas  companies. 
Hereafter  no  part  of  any  money  appropriated  by  this  or  any  oth- 
er Act  shall  be' used  for  the  payment  to  the  Washington  Gas  Light 
Company  or  the  Georgetown  Gas  Light  Company  for  any  gas  fur- 
nished by  said  companies  for  use  in  any  of  the  public  buildings  of 
the  United  States  or  the  District  of  Columbia  at  a  rate  in  excess 
of  70  cents  per  one  thousand  cubic  feet.     (39  Stat.) 

This  was  a  provision  of  the  District  of  Oolumbia  appropriation  act  for  the 
fiscal  year  1917,  cited  above. 
See  ante,  |  3331« 
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§  3332.  (Act  June  23,  1913,  c.  3,  §  1.)  Central  heating,  lighting, 
and  power  plants  authorized;  cross  connection  with  Capitol 
power  plant. 

The  Secretary  of  the  Treasury  is  authorized  and  directed  to  have 
constructed,  under  the  direction  of  the  Supervising  Architect  of 
the  Treasury,  upon  the  land  and  wharf  property  of  the  United 
States  hereinafter  described,  a  central  heating,  lighting,  and  power 
plant,  to  furnish  heat,  light,  and  power  for  the  buildings,  old  and 
new,  of  the  Bureau  of  Engraving  and  Printing,  the  buildings  of 
the  Department  of  Agriculture,  the  Treasury  Building,  the  White 
House  and  the  buildings  on  the  grounds  thereof,  the  State,  War, 
and  Navy  Building,  the  Winder  Building,  the  Mills  Building,  the 
Court  of  Claims  Building,  the  buildings,  old  and  new,  of  the  Na- 
tional Museum,  the  Smithsonian  Institution  Building,  the  Army 
Medical  Museum  Building,  the  Fish  Commission  Building,  the 
Washington  Monument,  the  District  Building,  the  Post  Office  De- 
partment Building,  and  the  buildings,  when  constructed  on  the  site 
heretofore  acquired,  for  each  of  the  Departments  of  State,  Justice, 
and  Commerce  and  Labor. 

The  total  limit  of  cost  of  such  central  heating,  lighting,  and  pow- 
er plant,  including  all  necessary  buildings,  boilers,  engines,  gener- 
ators, pumps,  machinery  appliances  and  equipment,  tunnels,  ducts, 
and  so  forth,  is  fixed  at  not  to  exceed  the  sum  of  $1,494,104,  and 
the  Secretary  of  the  Treasury  is  authorized  to  enter  into  contracts 
to  the  full  limit  of  cost  hereby  fixed. 

Authority  is  given  for  making  a  cross  connection  between  the 
central  heating,  lighting,  and  power  plant  aforesaid  and  the  Capitol 
power  plant,  so  that  either  plant  may  supply  to  the  other  electric 
energy  in  case  of  a  breakdown  or  other  emergency,  such  connec- 
tion to  be  equipped  with  the  necessary  meters  so  that  reimburse- 
ment may  be  made  for  the  amount  of  current  actually  supplied  by 
either  of  said  plants  to  the  other.    (38  Stat.  25.) 

These  were  provisiona  of  the  sundry  civil  appropriatioD  act  for  the  fiscal 
year  1914,  cited  above. 

Provisions  relating  to  the  maintenance  and  operation  of  the  Capitol  power 
plant,  a  cross  connection  with  which  was  authorized  by  the  last  paragraph  of 
these  provisions,  made  by  Act  March  4,  1911,  c.  285,  §  1,  are  set  forth  post, 
13385. 

§  3333.  (R.  S.  §  1813.)  Limitation  on  contracts  of  Board  of  Pub- 
lic Works. 
The  Board  of  Public  Works  of  said  District  are  prohibited  from 
incurring  or  contracting  liabilities  on  behalf  of  the  United  States  in 
the  improvement  of  streets,  avenues,  and  reservations  beyond  the 
amount  of  appropriations  previously  made  by  Congress,  and  from 
entering  into  any  ^contract  touching  such  improvements  on  behalf 
of  the  United  States,  except  in  pursuance  of  appropriations  made  by 
Congress. 

Act  March  8,  1873,  c.  227,  §  1,  17  Stat.  526. 

The  Board  of  Public  Works,  mentioned  in  this  section,  was  abolished,  with 
other  offices  of  the  District  of  Columbia  existing  before  the  Revised  Statutes, 
by  Act  June  20,  1874,  c.  337,  18  Stat.  116,  which  authorized  the  appointment 
of  a  commission  consisting  of  three  persons,  who  should  exercise  all  the  power 
and  authority  previously  vested  in  the  Governor  or  Board  of  Public  Works  of 
the  District,  and  made  further  provisions  for  the  government  of  the  District. 

(R.  S.  §§  1814-1816.  Transferred  to  Chapter  B.) 
R.  S.  {  1814,  provided  for  the  use  of  the  old  hall  of  the  House  of  Representa- 
tives afi  a  national  statuary  hall.  R.  S.  §  1815,  prohibited  the  exhibition  in 
the  Capitol  building  of  any  statuary,  painting,  etc.,  the  property  of  an  in- 
dividual. R.  S.  {  1816,  regulated  the  making  of  improvements,  repairs,  etc., 
of  the  Capitol  building.  All  these  sections  are  placed,  with  other  provisiona 
relating  to  the  Capitol  building,  under  Chapter  B  of  this  Title,  post,  §§  3378, 
8386»8387. 
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(R.  S.  §  1817.  Superseded.) 
This  section  provided  that  the  electrical  apparatus  for  lighting  the  hall 
of  the  House,  the  dome,  the  rotunda',  and  the  old  Hall  of  Representatives 
should  be  in  charge  of  the  chief  engineer  of  the  House  of  Representatives,  sub- 
ject to  the  control  and  supervision  of  the  Architect  of  the  Capitol  and  the  Chief 
of  Engineers  in  charge  of  public  buildings  and  grounds.  It  was  superseded 
by  the  provisions  of  Act  Aug.  15,  1876,  c.  287,  {  1,  and  Act  March  3,  1881, 
c.  130,  §  1,  post,  §§  3374,  3377. 

§  3334.  (R.  S.  §  1818.)     Improper  appropriation  of  streets,  etc. 

The  Secretary  of  the  Interior  is  directed  to  prevent  the  improper 
appropriation  or  occupation  of  any  of  the  public  streets,  avenues, 
squares,  or  reservations  in  the  city  of  Washington,  belonging  to  the 
United  States,  and  to  reclaim  the  same  if  unlawfully  appropriated; 
and  particularly  to  prevent  the  erection  of  any  permanent  building 
upon  any  property  reserved  to  or  for  the  use  of  the  United  States, 
unless  plainly  authorized  by  act  of  Congress,  and  to  report  to  Con- 
gress at  the  commencement  of  each  session  his  proceedings  in  the 
premises,  together  with  a  full  statement  of  all  such  property,  and 
how,  and  by  what  authority,  the  same  is  occupied  or  claimed.  Noth- 
ing herein  contained  shall  be  construed  to  interfere  with  the  tempo- 
rary and  proper  occupation  of  any  portion  of  such  property,  by  law- 
ful authority,  for  the  legitimate  purposes  of  the  United  States. 
Res.  June  30, 1864,  No.  56,  13  Stat  412. 

The  ejection  of  trespassers  on  public  grounds  was  provided  for  by  the  amend- 
ment of  R.  S.  §  1797,  by  Act  April  28,  1902,  c.  594,  ante,  §  3308. 

Permits  granted  by  the  Commissioners  of  the  District  of  Columbia  for  ex- 
tensions of  buildings  beyond  the  building  line  upon  the  streets,  etc.,  were  rati- 
fied, and  the  granting  of  such  permits  thereafter  was  regulated,  by  a  provision 
of  Act  March  3,  1891,  c  540,  post,  §  3335,  and  the  operation  of  that  pro- 
vision was  extended  to  the  entire  District  of  Columbia,  by  Act  July  1,  1898,  c. 
543,  §  3,  post,  i  3352. 

The  erection  of  buildings  or  structures  on  reservations,  parks,  or  public 
grounds,  without  express  authority  of  Congress,  was  forbidden  by  Act  Aug. 
24,  1912,  c.  355,  §  1,  ante,  §  3336. 

Notes  of  Deolsioiis 

Unlawful  use  or  occupation  of-  public  lation,  including  that  portion   of  Act 

grounds.— The   unauthorized   stretching  April  28,  1902  (32  Stat  152),  amenda- 

of  wires  across  the  Iowa  Reservation  tory  of  section  1797,  R.  S.   (embodied 

in  the  District  of  Columbia  is  govern-  in  section  3308,  ante),  which  imposes  a 

ed    by    this    section,    and    should    be  similar  duty  on  the  chief  of  engineers 

brought  to  the  attention  of  the  Secre-  in  regard  to  "the  public  buildings  and 

tary   of  the   Interior.     (1895)  21  Op.  grounds  in  the  District  of  Columbia." 

Atty.  Gen.  224.  (1904)   25  Op.  Atty.  Gen.  111.     See, 

This  section  is  still  in  force,  and  has  also,  notes  under  §  3308,  ante, 
not  been  modified  by  subsequent  legis- 

§  3335.  (Act  March  3,  1891,  c.  540.)     Permits  by  Commissioners  of 
District  of  Columbia  for  extensions  of  buildings  beyond  build- 
ing line  upon  streets,  etc. 
The  action  of  the  Commissioners  of  the  District  of  Columbia  in 
heretofore  granting  permits  for  the  extension  of  any  building  or 
buildings,  or  any  part  or  parts  thereof,  in  the  city  of  Washington, 
in  the  District  of  Columbia,  beyond  the  building  line,  and  upon 
the  streets  and  avenues  of  said  city,  is  hereby  ratified,  without  prej- 
udice, however,  to  the  legal  rights  of  the  Government  in  the  event 
of  the  destruction  by  fire,  or  otherwise,  of  any  such  structure.    And 
hereafter  no  such  permits  shall  be  granted  except  upon  special  ap- 
plication and  with  the  concurrence  of  all  of  said  Commissioners,  and 
the  approval  of  the  Secretary  of  War.    (26  Stat.  868.) 

This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1891,  cited  above. 

The  provision  of  this  act  that  no  such  permits  should  be  granted  except 
upon  special  application  and  with  the  concurrence  of  all  said  commissioners, 
and  the  approval  of  the  Secretary  of  War,  was  not  affected  by  the  subsequent 
act  to  vest  in  the  Commissioners  of  the  District  the  control  of  street  parking 
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in  the  District,  etc.,  and  the  operation  of  this  provision  was  extended  to  the 
entire  District  of  Columbia,  by  section  3  of  said  subsequent  act,  Act  July  1, 
1898,  c.  543,  §  3,  post,  §  3354. 

§  3336.  (Act  Aug.  24,  1912,  c.  355,  §  1.)     Bmldings,  etc.,  not  to  be 
erected,  on  reservations,  parks,  or  public  grounds  without  ex- 
press authority  of  Congress. 
Hereafter  there  shall  not  be  erected  on  any  reservation,  park,  or 
public  grounds,  of  the  United  States  within  the  District  of  Colum- 
bia, any  building  or  structure  without  express  authority  of  Con- 
gress.   (37  Stat.  444.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1913,  cited  above. 

Notes  of  Dooisions 

License  to  construct  railroad.— The  necessary  to  fix  its  location  and  pro- 
granting  of  a  revocable  license  to  the  tect  government  property.  Id. 
Washington  &  Glen  Echo  Railway  Long-continued  exercise  of  a  power 
Company  to  lay  a  single  track  on  the  of  this  kind  by  the  Secretary  of  War, 
Aqueduct  Reservation  near  Cabin  John  and  the  open  and  notorious  use  of  gov- 
Bridge  does  not  conflict  with  Act  July  ernment  reservations  by  such  licensees 
29,  1892  (27  Stat.  326),  and  Act  June  vdthout  legislative  objection  from  Con- 
3,  1896  (29  Stat  246),  authorizing  the  gress  or  the  adoption  of  any  legislative 
construction  of  the  Washington  &  rule  on  the  subject,  implies  the  tadt 
Great  Falls  Railway  and  providing  that  assent  of  Congress  to  this  custom.  Id. 
there  shall  be  but  one  railway  parallel  The  right  to  issue  such  a  license  can- 
to and  near  the  Conduit  road,  that  pro-  not  be  maintained  upon  any  ground  ex- 
vision  being  merely  a  restriction  upon  cept  the  benefit  to  the  public  interests, 
the  latter  company.  (1898)  22  Op.  and  cannot  be  used  as  a  basis  for 
Atty.  Gen.  240.  granting,  under  the  guise  of  a  tempo- 

The  license  granting  the  right  to  rary  license,  a  permanent  right  to 
construct  the  road  should  contain  such  maintain  a  railroad.  It  confers  no  con- 
restrictions  or  regulations  as  may  be  tractual  right  upon  the  licensee.     Id. 

(R.  S.  §§  1819-1827.  Transferred  to  Chapter  B.) 
These  sections  provided  for  preservation  of  the  public  peace  in  and  protection 
of  the  Capitol  Building  and  grounds,  regulated  their  use,  established  and  pre- 
scribed the  authority  and  duties  of  the  Capitol  police,  and  provided  for  su- 
perintendence, etc.,  of  the  Botanical  Garden.  They  are  placed,  with  other 
provisions  relating  to  the  Capitol  Building  and  Grounds  and  the  Botanical 
Garden,  under  Chapter  B  of  this  Titie,  post,  {§  3391,  3392,  3406,  3408,  3409, 
3411,  3412,  3416,  3417. 

§  3337.  (Act  July  29,  1892,  c.  320,  §  15.)  Laws  of  District  of  Co- 
lumbia extended  to  public  buildings  and  grounds  belonging  to 
United  States. 
The  provisions  of  the  several  laws  and  regulations  w^ithin  the 
District  of  Columbia  for  the  protection  of  public  or  private  prop- 
erty and  the  preservation  of  peace  and  order  be,  and  the  same  are 
hereby,  extended  to  all  public  buildings  and  public  grounds  belong- 
ing to  the  United  States  within  the  District  of  Columbia.  And  any 
person  guilty  of  disorderly  and  unlawful  conduct  in  or  about  the 
same,  or  who  shall  willfully  injure  the  buildings  or  shrubs,  or  shall 
pull  down,  impair,  or  otherwise  injure  any  fence,  wall,  or  other  in- 
closure,  or  shall  injure  any  sink,  culvert,  pipe,  hydrant,  cistern, 
lamp,  or  bridge,  or  shall  remove  any  stone,  gravel,  sand,  or  other 
property  of  the  United  States,  or  any  other  part  of  the  public 
grounds  or  lots  belonging  to  the  United  States  in  the  District  of 
Columbia,  shall,  upon  conviction  thereof,  be  fined  not  more  than 
fifty  dollars.    (27  Stat.  325.) 

This  section  was  part  of  an  act  entitled  "An  act  for  the  preservation  of  the 
public  peace  and  the  protection  of  property  within  the  District  of  Columbia." 
Other  sections  of  the  act  define  and  punish  various  ofitenses  within  the  Dis- 
trict. 

Previous  provisions  that  the  duties  and  authority  of  the  former  Board  of 
Metropolitan  Police  of  the  District  of  Ck>lumbia,  for  police  purposes,  should 
extend  to  aU  public  squares  and  places,  and  authorizing  and  requiring  said 
board  to  make  appropriate  rules  and  regulations  in  relation  thereto,  were 
made  by  Act  March  3,  1875,  c.  130,  S  If  18  Stat  885,  and  were  repeated 
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in  Act  July  31,  1876,  c.  246,  19  Stat.  110,  and  Act  March  3,  1877,  c.  105,  19 
Stat.  340.  The  powers  and  duties  exercised  by  the  Board  were  transferred 
to  the  Commissioners  of  the  District  of  Columbia  by  Act  June  11,  1878,  c 
180,  §  6,  20  Stat.  107. 

Watchmen  in  public  squares  and  reservations  were  given  the  same  powers 
as  the  Metropolitan  Police  by  Act  Aug.  5,  1882,  c.  389,  post,  {  333a 

Provisions  for  extending  laws  and  regulations  of  the  District  of  Columbia 
for  preservation  of  public  peace,  etc.,  to  the  Capitol  Square,  when  requested 
by  the  presiding  officer  of  either  House  of  Congress,  or  by  the  Chief  of  Engi- 
neers in  charge  of  public  buildings  and  grounds,  was  made  by  R.  S.  {  1819, 
post,  §  3392. 

Notei  of  Deoifions 

Defense^-The  fact  that  a  person  employing  him,  and  under  a  belief  that 
charged  with  a  violation  of  this  act  such  employer  had  a  license  to  use  the 
by  tearing  up  a  footwalk  of  the  Aque-  bridge  for  railway  purposes,  is  no  de- 
duct Bridge,  acted  in  obedience  to  the  fense.  Smith  y.  District  of  Columbia 
orders  of  the  street  railway  company  (1897)  12  App.  D.  C.  33. 

§  3338.  (Act  Aug.  5,  1882,  c.  389).  Watchmen  in  public  squares 
and  reservations  to  have  same  powers  as  police. 
Hereafter  all  watchmen  provided  for  by  the  United  States  Gov- 
ernment for  service  in  any  of  the  public  squares  and  reservations 
in  the  District  of  Columbia  shall  have  and  perform  the  same  powers 
and  duties  as  the  Metropolitan  police  of  said  District.  (22  Stat 
243.) 

This  was  a  proTision  annexed  to  the  appropriation  for  pay  of  watchmen, 
in  the  legislative,  executiye,  and  judicial  appropriation  act  for  the  fiscal  year 
1883,  cited  above. 
See  notes  to  Act  July  29,  1892,  c.  320,  {  15,  ante,  {  8337. 
Watchmen  of  the  Department  of  Agriculture  in  and  upon  the  buildings 
and  premises  of  the  Department  were  to  have  the  same  powers  and  duties 
as  the  Metropolitan  Police  of  the  District  of  Columbia,  by  a  provision  of  Act 
March  4,  1909,  c  301,  ante,  §  825. 

Notes  of  Deoisioiis 

PoWer  to  make  arrests.— The  watch-  powers  of  the  metropolitan  police,  and 

men  employed  by  the  government  un-  may    make    arrests    outside    of    such 

der  this  act  for  service  in  the  public  squares  and  reservations  for  offenses 

squares  or  reservations  in  the  District  committed  within  the  same.     (1886)  18 

of    Columbia,    are    invested    with    the  Op.  Atty.   Gen.   433. 

§  3339.  (Act  April  28,  1902,  c.  594.)  Medical  attendance  for 
watchmen  of  public  squares  and  reservations. 
The  park  watchmen  now  provided  for  under  the  above  heading 
of  public  buildings  and  grounds,  and  those  that  may  hereafter  be  pro- 
vided for  by  law  for  service  in  any  of  the  public  squares  and  reserva- 
tions in  the  District  of  Columbia,  shall  receive  free  medical  attendance, 
the  same  as  the  Metropolitan  Police  of  said  District.  (32  Stat. 
152.) 

This  was  a  provision,  under  the  heading  'Tublic  Buildings  and  Grounds,'* 
of  the  legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal  year 
1903,  cited  above. 

§  3340.  (R.  S.  §  1828.)     Report  of  warden  of  penitentiary. 

The  warden  of  the  penitentiary  of  the  United  States  for  the  Dis- 
trict of  Columbia  shall  make  to  the  Secretary  of  the  Interior,  an- 
nually, in  time  to  accompany  the  annual  message  of  the  President  to 
Congress,  a  report  of  his  operations  during  the  preceding  year,  and 
of  the  manner  in  which  all  appropriations  have  been  applied. 
Act  Aug.  4,  1854,  c  242,  J  15,  10  Stat.  573. 

§  3341.  (R.  S.  §  1829.)     Furniture  for  President's  House. 

All  furniture  purchased  for  the  use  of  the  President's  House  shall 
be,  as  far  as  practicable,  of  domestic  manufacture. 
Act  May  22,  1826,  c.  154,  {  2,  4  Stat  194. 

Similar  provisions  for  preference  of  American  goods  in  the  purchase  of 
articles  for  the  use  of  Congreaa  were  made  by  B.  S.  t  69,  ante,  f  95. 
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§  3342.  (R.  S.  §  1830.)     Ailantus  trees  prohibited. 

No  more  ailantus  trees  shall  be  purchased  for  or  planted  in  the 
public  grounds. 

Act  March  3,  1858,  c.  97,  §  1,  10  Stat  207. 

§  3343.  (Act  June  20,  1878,  c.  359,  §  1.)  Trees,  shrubs,  etc.,  in 
green-houses  and  nursery. 
Buildings  and  grounds  in  and  around  Washington.  *  *  Here- 
after only  such  trees,  shrubs,  and  plants  shall  be  propagated  at  the 
greenhouses  and  nursery  as  are  suitable  for  planting  in  the  pub- 
lic reservations,  to  which  purpose  only  the  said  productions  of  the 
greenhouses  and  nursery  shall  be  applied.    (20  Stat.  220.) 

This  was  a  provision  containing  an  appropriation,  which  is  ojpitted  here, 
for  care  of  green-house  and  nursery  in  the  sundry  civil  appropriation  act  for 
the  fiscal  year  1879,  cited  above. 

§  3344.  (Act  AprU  28,  1902,  c.  594.)  Use  of  public  buildings  for 
public  ceremonies  forbidden. 
That  hereafter  no  public  building,  or  the  approaches  thereto,  other 
than  the  Capitol  building  and  the  White  House,  in  the  District,  of 
Columbia,  shall  be  used  or  occupied  in  any  manner  whatever  in  con- 
nection with  ceremonies  attending  the  inauguration  of  President  of 
the  United  States,  or  other  publig  function,  except  as  may  hereafter  be 
expressly  authorized  by  law.    (32  Stat.  152.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1903,  cited  above. 

§  3345.  (Act  March  3,  1903,  c.  1007.)     Use  of  public  grounds  for 
playgrounds. 

The  officer  in  charge  of  public  buildings  and  grounds  may  hereafter 
authorize  the  temporary  use  of  the  Monument  Grounds  or  grounds 
south  of  the  Executive  Mansion  or  other  reservations  in  the  District 
of  Columbia  for  playgrounds  for  children  and  adults,  under  regulations 
to  be  prescribed  by  him.    (32  Stat.  1122.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1904,  cited  above,  which  re-enacted  a  similar  provision  of  Act  Aug.  30, 
1890,  c.  837,  I  1,  26  Stat  396,  making  the  provision  permanent  in  form  by 
the  insertion  of  the  word  '^hereafter,"  and  extending  its  language  to  include 
playgrounds  for  children  and  adults. 

The  erection  of  temporary  structures  upon  reservations  used  as  children's 
playgrounds  was  authorised  by  a  provision  of  Act  May  27,  1908,  c.  200,  § 
1,  post,  {  3346. 

The  Capitol  police  were  required  to  prevent  the  use  of  the  Capitol  grounds 
as  play-grounds,  so  far  as  necessary  to  protect  the  property  from  injury,  by 
Act  April  29,  1876,  c.  86,  post,  §  3416. 

§  3346.  (Act  May  27,  1908,  c.  200,  §  1.)     Licenses  for  temporary 
structures  on  reservations  used  as  playgrounds. 

The  officer  in  charge  of  public  buildings  and  grounds  is  authorized 
to  grant  licenses,  revocable  by  him,  without  compensation,  to  erect 
temporary  structures  upon  reservations  used  as  children's  playgrounds, 
under  such  regulations  as  he  may  impose.    (35  Stat.  355.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1909,  cited  above. 

§  3347.  (Act  May  27,  1908,  c.  200,  §  1.)     Licenses  for  boat-houses 
on  banks  of  tidal  reservoir  on  Potomac  River. 

Licenses  may  be  granted  for  the  erection  of  boat-houses  along  the 
banks  of  the  tidal  reservoir  on  the  Potomac  River  fronting  Potomac 
Park,  under  regulations  to  be  prescribed  by  the  Chief  of  Engineers, 
and  that  all  such  licenses  granted  under  this  authority  shall  be  revo- 
cable, without  compensation,  by  the  Secretary  of  War.  (35  Stat. 
355.) 

This  Fas  also  a  provision  of  the  londry  civil  appropriation  act  for  the  fiscal 
year  1909,  cited  above. 
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§  3348.  (Act  March  4,  1909,  c.  299,  §  1.)     Advertisements  and  sales 
in  or  around  Washington  Monument  forbidden. 

Washington  Monument :  For  the  care  and  maintenance  of  the  Wash- 
ington Monument  *  * :  Provided,  That  hereafter  no  advertisement 
of  any  kind  shall  be  displayed  and  no  articles  of  any  kind  shall  be  sold 
in  or  around  the  Monument,  except  upon  the  written  authority  of  the 
Secretary  of  War.    (35  Stat.  997.) 

This  was  a  provision  containing  an  appropriation,  which  is  omitted  here, 
for  care  and  maintenance  of  the  Washington  Monument  in  the  sundry  civil 
appropriation  act  for  the  fiscal  year  1910,  cited  above. 
Previous  provisions  relating  to  the  same  subject,  contained  in  Act  May  27, 

1908,  c.  200,  i  1,  35  Stat.  357,  and  Act  Feb.  9,  1909,  c  101,  35  Stat.  615, 
were  superseded  by  this  provision. 

§  3349.  (Act  June  30,  1906,  c.  3912,  §  1.)  Fish  ponds  in  Monu- 
ment grounds;  transfer  of  control. 
For  the  care  of  the  fish  ponds  in  the  Monument  grounds,  the 
ground  around  them  and  the  buildings  upon  the  same,  during  the 
fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  seven.  *  * : 
Provided,  That  when  said  ponds,  ground,  and  buildings,  are  aban- 
doned by  the  Bureau  of  Fisheries,  the  officer  in  charge  of  public 
buildings  and  grounds  is  authorized  to  assume  control  of  them  and 
of  any  balance  of  the  sum  hereby  appropriated  that  may  remain  un- 
expended at  the  date  of  said  transfer.    (34  Stat.  659.) 

This  was  a  provision  making  an  appropriation,  which,  is  omitted  here,  of  the 
deficiency  appropriation  act  for  the  fiscal  year  1906,  cited  above. 

§  3350.  (Act  May  27,  1908,  c.  200,  §  1.)  Jurisdiction  over  B  street 
west  of  Virginia  avenue  transferred  to  Chief  of  Engineers. 
The  jurisdiction  over  that  portion  of  B  street  west  of  Virginia  av- 
enue, now  under  the  control  of  the  Commissioners  of  the  District  of 
Columbia,  is  hereby  transferred  to  the  Chief  of  Engineers,  United 
States  Army.    (35  Stat.  356.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 

1909,  cited  ahove. 

§  3351.  (Act  May  18,  1910,  c.  248.)     Jurisdiction  over  reservation 
185  to  be  transferred  to  Commissioners  of  District  for  use  as 
property  yard. 
The  Chief  of  Engineers  of  the  United  States  Army  is  hereby  author- 
ized and  directed  to  transfer  to  the  Commissioners  of  the  IMstrict  of 
Columbia  the  control  and  jurisdiction  over  reservation  one  hundred 
and  eighty-five,  to  be  used  by  said  District  as  a  property  yard :    Pro- 
vided, That  when  in  the  judgment  of  the  Chief  of  Engineers  of  the 
United  States  Army  the  use  of  said  reservation  for  park  purposes  is 
desirable,  the  Commissioners  of  the  District  of  Columbia,  upon  his 
request,  are  authorized  and  directed  to  retransfer  said  reservation  to 
his  jurisdiction.    (36  Stat.  383.) 

This  was  a  provision  of  the  District  of  Ck>lumbia  appropriation  act  for  the 
fiscal  year  1911,  cited  above. 

§  3352.  (Act  July  1,  1898,  c.  543,  §  1.)     Street  parking;   jurisdic- 
tion and  control  vested  in  Commissioners  of  District  of  Co- 
liunbia. 
The  jurisdiction  and  control  of  the  street  parking  in  the  streets 
and  avenues  of  the  District  of  Columbia  is  hereby  transferred  to 
and  vested  in  the  Commissioners  of  the  District  of  Columbia.    (30 
Stat.  570.) 

This  section  and  the  ty^  sections  next  following  were  an  act  entitled  "An 
act  to  vest  in  the  Commissioners  of  the  District  of  Columbia  control  of  street 
parking  in  said  district." 
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§  3353.  (Act  July  1,  1898,  c.  543,  §  2,  as  amended,  Act  April  14, 
1906,  c.  1622.)  Park  S3rstem;  control  of  Chief  of  Engineers; 
care  and  use  of  parking  spaces. 

The  park  system  of  the  District  of  Columbia  is  hereby  placed 
under  the  exclusive  charge  and  control  of  the  Chief  of  Engineers 
of  the*United  States  Army,  under  such  regulations  as  may  be  pre- 
scribed by  the  President  of  the  United  States,  through  the  Secre- 
tary of  War. 

The  said  park  system  shall  be  held  to  comprise : 

(a)  All  public  spaces  laid  down  as  reservations  on  the  map  of 
eighteen  hundred  and  ninety-four  accompanying  the  annual  report  for 
eighteen  hundred  and  ninety-four  of  the  officer  in  charge  of  public 
buildings  and  grounds: 

(b)  All  portions  of  the  space  in  the  streets  and  avenues  of  the  said 
District,  after  the  same  shall  have  been  set  aside  by  the  Commis- 
sioners of  the  District  of  Columbia  for  park  purposes. 

Provided,  That  no  areas  less  than  two  hundred  and  fifty  square 
feet  between  sidewalk  lines  shall  be  included  within  the  said  park 
system,  and  no  improvements  shall  be  made  in  unimproved  public 
spaces  in  streets  between  building  lines  or  building  lines  prolonged 
imtil  the  outlines  of  such  portions  as  are  to  be  improved  as  parks 
shall  have  been  laid  out  by  the  Commissioners  of  the  District  of 
Columbia:  And  provided  further,  That  the  Chief  of  Engineers  is 
authorized  temporarily  to  turn  over  the  care  of  any  of  the  parking 
spaces  included  in  Classes  (a)  and  (b)  above,  to  private  owners  of 
adjoining  lands  under  such  regulations  as  he  may  prescribe  and 
with  the  condition  that  the  said  private  owners  shall  pay  special 
assessments  for  improvements  contiguous  to  such  parking,  under 
the  same  regulations  as  are  or  may  be  prescribed  for  private  lands : 
And  provided  further,  That  wherein  any  portion  of  a  street  more 
than  one-half  of  the  front  is  occupied  and  used  for  business  pur- 
poses, the  Commissioners  are  authorized  and  directed  to  denomi- 
nate such  portion  of  the  street  as  a  business  street  and  shall  au- 
thorize the  use  for  business  purposes  by  abutting  property  owners 
of  so  much  of  the  sidewalk  and  parking  as  may  not  be  needed,  in 
the  judgment  of  the  said  Commissioners,  by  the  general  public,  un- 
der such  general  regulations  as  the  said  Commissioners  may  pre- 
scribe.   (30  Stat.  570.    34  Stat.  112.) 

In  this  section,  as  originally  enacted,  tlie  second  proviso  began  with  the 
words:  "That  the  Chief  of  Engineers  is  authorized  temporarily  to  turn  over 
the  care  of  any  of  the  parking  spaces  included  in  Class  *B'  above."  It  was 
amended  by  striking  out  the  words  "Class  *B,* "  and  substituting  therefor 
the  words  "Classes  (a)  and  (b),"  to  read  as  set  forth  here,  by  Act  April  14, 
1906,  c.  1622,  last  cited  above. 

Jurisdiction  over  that  portion  of  B  street  west  of  Virginia  avenue  was  trans- 
ferred from  the  Commissioners  of  the  District  to  the  Chief  of  Engineers,  by 
a  provision  of  Act  May  27,  1908,  c.  200,  §  1,  ante,  §  3350. 

Jurisdiction  over  reservation  185  was  to  be  transferred  by  the  Chief  of  En- 
gineers to  the  Commissioners  of  the  District,  to  be  used  by  the  District  as  a 
property  yard,  by  a  provision  of  Act  May  18,  1910,  c.  248,  ante,  §  3351. 

The  old  high  service  reservoir,  at  the  southeast  corner  of  Wisconsin  avenue 
and  R  street,  N.  W.,  was  made  a  part  of  the  park  system,  under  the  Chief  of 
Engineers,  by  a  provision  in  the  sundry  civil  expenses  appropriation  act  for 
the  fiscal  year  1917,  Act  July  1,  1916,  c.  209,  §  1,  39  Stat. 

See  post,  §  3302,  and  notes  thereunder. 

Motes  of  Deoisiom 

Special  assessments^— The  fact  that  a  streets  and  highways,  but  such  assess- 
public  park  in  the  District  of  Columbia  ments  may  be  left  to  aid  in  the  pur- 
is  dedicated  by  act  of  Congress  creat-  chase  and  improvement  of  the  property, 
ing  it  to  the  use  and  enjoyment  of  the  Craighill  v.  Laml>ert  (1898)  18  Sup. 
people  of  the  United  States  does  not  Ct.  217,  218,  168  U.  S.  611,  42  L.  Ed. 
withdraw  it  from  the  rule  as  to  special  599. 
assessments     applicable     in     cases    of 
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§  3354.  (Act  July  1,  1898,  c.  543,  ^  3.)  Buildings  projecting  be- 
yond building  line. 
This  Act  shall  not  affect  in  any  manner  the  provisions  in  the  Act 
of  March  third,  eighteen  hundred  and  ninety-one,  entitled  "An  Act 
making  appropriations  to  supply  deficiencies  in  the  appropriations 
for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  ^ 
ninety-one,  and  for  prior  years,  and  for  other  purposes,"  that  no 
permits  for  projections  beyond  the  building  line  on  the  streets  and 
avenues  of  the  city  of  Washington  shall  be  granted  except  upon 
special  application  and  with  the  concurrence  of  all  said  Commissioners 
and  the  approval  of  the  Secretary  of  War ;  and  the  operation  of  s^id 
provision  is  hereby  extended  to  the  entire  District  of  Columbia. 
(30  Stat.  570.) 

The  provisions  of  Act  March  3,  1S91,  c.  540,  mentioned  in,  and  the  operation 
of  which  was  extended  by,  this  section,  are  set  forth  ante,  §  3335. 

§  3355.  (Act  July  1,  1898,  c.  543,  §  4.)  Use  of  spaces  or  reserva- 
tions for  widening  roadways. 
When,  in  the  judgment  of  the  Commissioners  of  the  District  of 
Columbia,  the  public  necessity  or  convenience  requires  them  to  en- 
ter upon  any  of  the  spaces  or  reservations  under  the  jurisdiction  of 
the  Chief  of  Engineers,  for  the  purpose  of  widening  the  roadway 
of  any  street  or  avenue  adjacent  thereto  or  to  establish  sidewalks 
along  the  same,  the  Chief  of  Engineers,  with  the  approval  of  the 
Secretary  of  War,  is  authorized  to  grant  the  necessary  permission 
upon  the  application  of  the  Commissioners.    (30  Stat.  570.) 

§  3356.  (Act  July  1,  1898,  c.  543,  §  5.)     Transfers  of  jurisdiction 
between  Chief  of  Engineers  and  Commissioners  of  District  of 
Columbia. 
When  in  accordance  with  law  or  mutual  legal  agreement,  spaces 
or  portions  of  public  land  are  transferred  from  the  jurisdiction  of 
the  Chief  of  Engineers  of  the  United  States  Army,  as  established 
by  this  Act  to  that  of  the  Commissioners  of  the  District  of  Colum- 
bia, or  vice  versa,  the  letters  exchanged  between  them  of  transfer 
and    acceptance   shall   be   sufficient   authority   for   the   necessary 
change  in  the  official  maps  and  for  record  when  necessary.    (30  Stat. 
570.) 

§  3357.  (Act  July  1, 1898,  c.  543,  §  6.)  Regulations  for  care  of  pub- 
lic grounds. 
The  said  Chief  of  Engineers  and  the  said  Commissioners  are 
hereby  authorized  to  make  all  needful  rules  and  regulations  for 
the  government  and  proper  care  of  all  the  public  grounds  placed 
by  this  Act  under  their  respective  charge  and  control ;  and  to  an- 
nex to  such  rules  and  regulations  such  reasonable  penalties  as  will 
secure  their  enforcement.    (30  Stat.  571.) 

The  application  of  the  regulations  prescribed  under  this  section  was  extended 
to  sidewalks  around  public  grounds  and  carriageways  between  public  grounds, 
by  a  provision  of  Act  March  4,  1909,  c.  299,  §  1,  post,  §  3358. 

The  provisions  of  this  section  were  made  applicable  to  the  Potomac  Park  by 
a  provision  of  Act  Aug.  1.  1914,  c.  223,  §  1,  post,  {  3361a. 

§  3358.  (Act  March  4,  1909,  c.  299,  §  1.)     Application  of  regulations 
for  care  of  public  grounds  extended  to  sidewalks,  etc. 

The  application  of  the  rules  and  regulations  heretofore  prescribed 
or  that  may  be  hereafter  prescribed  by  the  Chief  of  Engineers, 
United  States  Army,  under  the  authority  granted  by  section  six  of  an 
Act  of  Congress  approved  July  first,  eighteen  hundred  and  ninety- 
eight,  for  the  government  and  proper  care  of  all  public  grounds  placed 
by  that  Act  under  the  charge  and  control  of  the  said  Chief  of  Engi- 
neers, is  hereby  extended  to  cover  the  sidewalks  around  the  public 
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grounds  and  the  carriageways  of  such  streets  as  lie  between  and  sep- 
arate the  said  public  grounds.     (35  Stat.  994.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1910,  cited  above. 

Act  July  1,  1898,  c.  543,  §  6,  mentioned  in  this  provision,  is  set  forth 
ante,  §  3357. 

§  3358a-  (Act  Aug.  1,  1914,  c.  223,  §  1.)     Public  spaces  resulting 
from  filling  of  canals,  except  certain  portions  thereof,  to  be 
under  jurisdiction  of  Chief  of  Engineers. 
All  public  spaces  resulting  from  the  filling  of  canals  in  the  orig- 
inal city  of  Washington  not  now  under  the  jurisdiction  of  the  Chief 
of  Engineers  of  the  United  States  Army,  except  such  portions  as 
are  included  in  the  navy  yard  or  in  actual  use  as  roadways  and 
sidewalks,  and  except  the  portions  assigned  by  law  to  the  District 
of  Columbia  for  use  as  a  property  yard  and  the  location  of  a  sewage 
pumping  station,  respectively,  are  placed  under  the  jurisdiction  of 
the  Chief  of  Engineers  of  the  United  States  Army  and  shall  be  laid 
out  as  reservations  as  a  part  of  the  park  system  of  the  District  of 
Columbia.    (38  Stat.  633.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1915,  cited  above. 

§  3359.  (Act  Sept.  27,  1890,  c.  1001,  §  1.)  Rock  Creek  Park;  estab- 
lishment. 
A  tract  of  land  lying  on  both  sides  of  Rock  Creek,  beginning  at 
Klingle  Ford  Bridge,  and  running  northwardly,  following  the 
course  of  said  creek,  of  a  width  not  less  at  any  point  than  six  hun- 
dred feet,  nor  more  than  twelve  hundred  feet,  including  the  bed  of 
the  creek,  of  which  not  less  than  two  hundred  feet  shall  be  on  either 
side  of  said  creek,  south  of  Broad  Branch  road  and  Blagden  Mill 
road  and  of  such  greater  width  north  of  said  roads  as  the  commis- 
sioners designated  in  this  act  may  select,  shall  be  secured,  as  here- 
inafter set  out,  and  be  perpetually  dedicated  and  set  apart  as  a  pub- 
lic park  or  pleasure  ground  for  the  benefit  and  enjoyment  of  the 
people  of  the  United  States,  to  be  known  by  the  name  of  Rock  Creek 
Park;  Provided,  however,  That  the  whole  tract  so  to  be  selected 
and  condemned  under  the  provisions  of  this  act  shall  not  exceed 
two  thousand  acres  nor  the  total  cost  thereof  exceed  the  amount  of 
money  herein  appropriated.    (26  Stat.  492.) 

This  was  the  first  section  of  an  act  entitled  "An  act  authorizing  the  estab- 
lishment of  a  public  park  in  the  District  of  Columbia." 

Sections  2-6  of  the  act  created  a  commission  to  select  the  land  for  a  park, 
and  provided  for  the  survey  and  acquisition  thereof  by  purchase  or  condemna- 
tion, the  assessment  of  the  cost  and  expenses  on  the  lands  benefited,  the  col- 
lection of  the  assessments  and  the  disposition  of  the  proceeds  thereof,  and 
made  an  appropriation  for  the  expenses.  They  are  omitted  as  temporary  mere- 
ly, and  executed. 
Section  7  of  the  act  is  set  forth  post,  §  3360. 

Notes  of  Deoisioni 

Construction    and    vaiidity.— This  act  391,  392,  147  U.  S.  282,  37  L.  Ed.  170. 

provides  for  the  assessment  of  a  pro-  The  appropriation  of  a  fixed  sum  to 

portional  part  of  the  cost  upon  proper-  pay  all  expenses  of  the  park  commis- 

ty  specially  benefited  by  the  improve-  sion,  including  the  cost  of  lands  taken, 

ment,  but  in  the  condemnation  proceed-  was  merely  a  limitation  of  the  amount 

ings  held  thereunder  no  special  request  to  be  expended  by  the  government,  and 

as  to  the  legal  effect  of  this  provision  was  not  a  direction  to  the  appraisers  to 

was  made  to  the  trial  court,  and  there  keep  within  any  given  limit  in  valuing 

was  no  specific  assignment  of  error  as  any   particular  piece  of  property,  and 

to  it,  nor  was  any  person  actually  as-  that  the  act,  since  it  did  not  arbitrarily 

sessed  for  special  benefits  a  party  to  fix  the  value  of  the  property  taken,  was 

the  writ  of  error.    Held,  that  the  court  constitutional.    Id. 

was  not  called  upon  to  consider  the  con-  This  act  was  constitutional,  and  did 

Btitutionality  of  such  provision.     Shoe-  not  impose  a  judicial  function  upon  the 

maker  v.  U.  S.  (1893)  13  Sup.  Ct  361,  president,  whose  duty  was   merely  to 
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decide  whether  the  United  States  would 
take  the  land  at  the  appraised  value, 
and  not  to  decide  whether  such  yalue 
was  reasonable,  as  respects  the  prop- 
erty owner.     Id. 

This  act  was  not  an  attempt  by  con- 
gress to  exercise  the  appointing  power, 
since  its  effect  was  merely  to  lay  upon 
the  two  engineers,  being  officers  already 
appointed,  new  duties  germane  to  their 
offices.     Id. 

Appraisement.— An  instruction  to  ap- 
praisers in  proceedings  to  condemn 
land  under  this  act,  directing  them  to 
rely,  not  only  upon  evidence  brought 
before  them,  but  on  their  own  judgment 
and  observation,  was  proper,  as  was 
also,  one  to  fix  the  value  of  the  land  at 
its  market  price  for  residence  or  other 
purposes,  excluding  speculative  values. 
Shoemaker  v.  U.  S.  (1893)  13  Sup.  Ct. 
361,  392.  147  U.  S.  282,  37  L.  Ed.  170. 

Oath  of  appraiserSw^The  court  re- 
fused to  administer  to  the  appraisers 
appointed  under  this  act  an  oath  to  fix 
the  value  of  the  lands  to  be  taken  upon 
the  whole  evidence,  guided  by  the  rules 
of  law  furnished  by  the  court,  but  in- 
stead administered  an  oath  to  faithfully 
and  impartially  appraise  the  value  to 
the  best  of  their  skill  and  judgment. 
The  statute  did  not  prcs2ribe  any  form 
for  the  oath.  Held,  that  this  was  a 
rightful  exercise  of  the  court's  discre- 
tion, and  that  the  oath  actually  admin- 
istered did  not  leave  the  appraisers  at 
liberty  to  make  their,  appraisement  at 
their  discretion  without  regard  to  the 
evidence.  Shoemaker  v.  U.  S.  (1893) 
13  Sup.  Ct.  361,  392,  147  U.  S.  282,  37 
L.  Ed.  170. 

Acquisition  of  iands  for  Rock  Creek 

Park.— The  Rock  Creek  Park  commis- 
sion, limited  by  the  act  creating  it  to 
the  expenditure  of  a  certain  sum  of 
money,  and  having  assessed  the  value 
of  the  land  proposed  to  be  taken  at  less 
than  that  amount,  but  fearing  that 
many  of  the  owners  will  not  accept  the 
amounts  awarded,  and  that  the  assess- 
ments in  a  judicial  proceeding  would 
cause  the  entire  cost  to  exceed  the 
amount  appropriated,  should  neverthe- 


less proceed  with  its  work,  and  if  nec- 
essary make  selection  and  acquire  such 
of  the  lands  selected  most  to  be  desir- 
ed as  will  come  within  the  appropria- 
tion.    (1891)  20  Op.  Atty.  Gen,  67. 

The  mere  fact  that  this  law  requires 
the  commission,  if  unable  to  agree  with 
the  owner  of  the  land  selected  within 
30  days*  time,  to  apply  for  an  assess- 
ment of  the  value  of  such  land  as  it  has 
been  unable  to  purchase  at  its  assessed 
price,  does  not  preclude  the  commis- 
sion from  later  purchasing  by  agree- 
ment the  land  of  certain  property  own- 
ers, although  judicial  proceedings  have 
been  commenced  for  the  assessment  of 
the  value  of  the  land.  (1891)  20  Op. 
Atty.  Gen.  129. 

Where  an  appropriation  for  acquiring 
title  to  land  for  a  public  park  is  lim- 
ited to  $1,200,000,  and  the  law  requires 
the  President  to  decide  that  the  prices 
to  be  paid  for  various  parcels  of  land 
are  reasonable,  and  the  commission  ap- 
pointed by  the  act  has  presented  for 
his  decision  a  report  of  appraisers  in 
condemnation  that  would  make  the  cost 
of  the  park  considerably  exceed  that 
amount,  it  would  not  be  lawful  for  the 
President  to  decide  that  the  prices  as 
submitted  are  reasonable.  (1892)  20 
Op.  Atty.  Gen.  326. 

The  president  is  authorized  to  deter- 
mine, parcel  by  parcel,  whether  the  val- 
uation of  the  lands  embraced  within 
the  reduced  area  of  the  contemplated 
Rock  Creek  Park,  as  recommended  by 
the  Rock  Creek  Park  Commission^ 
bringing  the  total  cost  within  the 
amount  appropriated  by  this  act,  is  rea- 
sonable or  unreasonable.  (1892)  20 
Op.  Atty.  Gen.  377. 

The  validity  and  regularity  of  the 
proceedings  culminating  in  the  above 
recommendation  are  judicial  questions, 
for  the  determination  of  the  court  and 
not  for  the  executive.     Id. 

The  board  of  control  of  Roak  Creek 
Park,  created  by  this  act,  has  no  power 
to  authorize  the  water  department  of 
the  District  of  Columbia  to  construct 
a  reservoir  for  the  use  of  the  District 
within  the  limits  of  that  park.  (1897) 
21  Op.  Atty.  Gen.  566. 

§  3360.  (Act  Sept.  27,  1890,  c.  1001,  §  7.)     Rock  Creek  Park;  con- 
trol  and  regulations. 

The  public  park  authorized  and  established  by  this  act  shall  be 
under  the  joint  control  of  the  Commissioners  of  the  District  of 
Columbia  and  the  Chief  of  Engineers  of  the  United  States  Army, 
whose  duty  it  shall  be,  as  soon  as  practicable,  to  lay  out  and  pre- 
pare roadways  and  bridle  paths,  to  be  used  for  driving  and  for 
horseback  riding,  respectively,  and  footways  for  pedestrians;  and 
whose  duty  it  shall  also  be  to  make  and  publish  such  regulations  as 
they  deem  necessary  and  proper  for  the  care  and  management  of  the 
same.  Such  regulations  shall  provide  for  the  preservation  from  in- 
jury or  spoliation  of  all  timber,  animals,  or  curiosities  within  said 
park,  and  their  retention  in  their  natural  condition,  as  nearly  as  pos- 
sible.    (26  Stat.  495.) 

The  park  system  of  the  District  of  Columbia  was  placed  under  the  exclusiye 
charge  and  control  of  the  Chief  of  Engineers  by  Act  July  1,  1898,  c.  543,  | 
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2,  ante,  |  3353,  and  said  Chief  of  Engineers  and  the  Commissioners  of  the 
District  of  Columbia  were  authorized  to  make  all  needful  regulations  by  sec- 
tion 6  of  that  act,  ante,  §  3357. 

§  3361.  (Act  March  3,  1897,  c.  375.)  Potomac  Park;  establish- 
ment. 
The  entire  area  formerly  known  as  the  Potomac  Flats  and  now 
being  reclaimed,  together  with  the  tidal  reservoirs,  be,  and  the  same 
are  hereby,  made  and  declared  a  public  park,  under  the  name  of 
the  Potomac  Park,  and  to  be  forever  held  and  used  as  a  park  for 
the  recreation  and  pleasure  of  the  people.    (29  Stat.  624.) 

This  was  an  act  entitled  "An  act  declaring  the  Potomac  Flats  a  public  park 
under  the  name  of  the  Potomac  Park." 

The  Potomac  Park  was  made  a  part  of  the  park  system  of  the  District,  un- 
der the  exclusive  charge  and  control  of  the  Chief  of  Engineers,  by  a  provision 
of  Act  Aug.  1,  1914,  c.  223,  §  1,  post,  §  33Cla. 

Restrictions  on  the  construction  of  lagoons,  etc.,  in  Potomac  Park  were  made 
by  a  further  provision  of  Act  Aug.  1,  1914,  c.  223,  §  1,  post,  §  3361b. 

§  3361a.  (Act  Aug.  1,  1914,  c.  223,  §  1.)  Potomac  Park  part  of 
park  system ;  control  of  Chief  of  Engineers. 
Potomac  Park  is  made  a  part  of  the  park  system  of  the  District 
of  Columbia  under  the  exclusi^re  charge  and  control  of  the  Chief  of 
Engineers  of  the  United  States  Army,  and  subject  to  the  provi- 
sions of  section  six  of  the  Act  approved  July  first,  eighteen  hundred 
and  ninety-eight  (Statutes  at  Large,  volume  thirty,  page  five  hun- 
dred and  seventy).    (38  Stat.  634.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1915.  cited  above. 
Act  July  1,  1808,  §  6,  mentioned  in  this  section,  is  set  forth,  ante,  §  3357. 

§  3361b.  (Act  Aug.  1,  1914,  c.  223,  §  1.)     Potomac  Park;   restric- 
tion on  construction  of  lagoon,  etc.,  or  speedway. 

No  part  of  any  money  appropriated  in  this  or  any  other  Act  shall 
be  expended  for  or  toward  the  construction  of  any  lagoon,  or  other 
artificial  body  of  water,  or  speedway,  on  any  portion  of  Potomac 
Park  in  the  District  of  Columbia  unless  specifically  authorized  by 
Congress.    (38  Stat.  634.) 

This  was  a  further  provision  of  the  sundry  civil  appropriation  act  for  the    ^ 
fiscal  year  1915,  cited  above. 

§  3362.  (Act  March  4,  1913,  c.  147,  §  22.)     Parkway  connecting 
Potomac  Park  with  Zoological  Park  and  Rock  Creek  Park. 

For  the  purpose  of  preventing  the  pollution  and  obstruction  of 
Rock  Creek  and  of  connecting  Potomac  Park  with  the  Zoological 
Park  and  Rock  Creek  Park,  a  commission,  to  be  composed  of  the 
Secretary  of  the  Treasury,  the  Secretary  of  War,  and  the  Secre- 
tary of  Agriculture,  is  hereby  authorized  and  directed  to  acquire, 
by  purchase,  condemnation,  or  otherwise,  such  land  and  premises 
as  are  not  now  the  property  of  the  United  States  in  the  District  of 
Columbia  shown  on  the  map  on  file  in  the  office  of  the  Engineer 
Commissioner  of  the  District  of  Columbia,  dated  May  seventeenth, 
nineteen  hundred  and  eleven,  and  lying  on  both  sides  of  Rock 
Creek,  including  such  portion  of  the  creek  bed  as  may  be  in  private 
ownership,  between  the  Zoological  Park  and  Potomac  Park;  and 
the  sum  of  $1,300,000  is  hereby  authorized  to  be  expended  toward 
the  requirement  of  such  land.  That  all  lands  now  belonging  to 
the  United  States  or  to  the  District  of  Columbia  lying  within  the 
exterior  boundaries  of  the  land  to  be  acquired  by  this  act  as  shown 
and  designated  on  said  map  are  hereby  appropriated  to  and  made  a 
part  of  the  parkway  herein  authorized  to  be  acquired.  One-half  of 
the  cost  of  the  said  lands  shall  be  reimbursed  to  the  Treasury  of 
the  United  States  out  of  the  revenues  of  the  District  of  Columbia 
in  eight  equal  annual  installments,  with  interest  at  the  rate  of 
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three  per  centum  per  annum,  upon  the  deferred  payments.     (37 
Stat.  885.) 

These  were  provisions  of  section  22  of  the  public  building  appropriation 
act  of  1913,  cited  above.  Further  provisions  of  this  section,  relating  to  con- 
demnation proceedings,  are  omitted  as  temporary  merely. 

Provisions  relating  to  the  National  Zoological  Park,  under  the  direction  of 
the  Smithsonian  Institution,  made  by  Act  April  30,  1890,  c.  173,  §§  2,  3, 
Act  Aug.  18,  1894,  c.  301,  and  Act  Aug.  24,  1912,  c.  355,  are  set  forth  post,  §S 
10588-10591. 

The  commission  created  by  this  section  was  authorized  to  settle  and  compro- 
mise all  questions  and  controversies  between  the  United  States  and  adverse 
claimants  of  titles  to  lands  within  or  adjacent  to  the  area  desired  for  the  park- 
way, subject  to  the  approval  of  the  Attorney  General,  who  was  authorized  to 
exercise  the  power  conferred  in  him  by  R.  S.  §  364,  ante,  §  539,  and  said  lands, 
when  acquired,  were  to  be  a  part  of  the  park  system  of  the  District  of  Colum- 
bia, subject  to  the  provisions  of  §  3353,  ante,  by  a  provision  of  the  sundry 
civil  expenses  appropriation  act  for  the  fiscal  year  1917,  Act  July  1,  1916,  c. 
209,  §  1,  39  Stat. 

Certain  described  lands  were  reincluded  as  a  part  of  the  connecting  park- 
way between  Potomac  Park,  the  Zoological  Park,  and  Rock  Creek  Park,  by  a 
provision  of  Act  Sept  1,  1910,  c.  433,  39  Stat 

§  3363.  (Act  March  4,  1913,  c.  150,  §  1,  as  amended,  Act  Aug.  1. 
1914,  c.  223,  §  1.)     Small  park?  at  intersections  of  streets  out- 
side limits  of  original  city  of  Washington. 
For  the  condemnation  of  small  park  areas  at  the  intersections  of 
streets  outside  the  limits  of  the  original  city  of  Washington,  to  be 
acquired  from  such  areas  shown  on  the  map  on  file  showing  areas 
surrounded  by  streets  in  the  office  of  the  engineer  commissioner, 
in  the  discretion  of  the  Commissioners  of  the  District  of  Colijmbia, 
$25,000:     *     *     The  public  parks  so  acquired  shall  become  a  part 
of  the  park  system  of  the  District  of  Columbia  and  be  under  the 
control  of  the  Chief  of  Engineers  of  the  United  States  Army.     (37 
Stat.  971.    38  Stat.  625.) 

This  section  consists  of  provisions  of  the  District  of  Columbia  appropriation 
act  for  the  fiscal  year  1914,  cited  above.  It  was  amended  by  a  provision  of  the 
sundry  civil  appropriation  act  for  the  fiscal  year  1915,  cited  above,  to  read  as 
set  forth  above.  The  amendment  consisted  in  the  addition,  after  the  words 
*'from  such  areas  shown  on  the  map  on  file,"  of  the  words  "showing  areas  sur- 
rounded by  streets." 

This  section,  as  so  amended,  superseded  similar  provisions  in  the  District  of 
Columbia  appropriation  act  for  the  fiscal  year  1915,  Act  July  21,  1914,  c. 
191,  §  1,  38  Stat.  550.  It  also  superseded  similar  provisions  in  the  District  of 
Columbia  appropriation  act  for  the  fiscal  year  1914,  Act  March  4,  1913,  c. 
150,  §  1,  37  Stat.  971. 

The  omitted  portion  of  this  section  related  to  condemnation  proceedings  and 
assessments  for  benefits,  and  are  omitted  as  temporary  merely. 

Provisions  in  said  District  of  Columbia  appropriation  acts  authorizing  the 
acquisition  of  lands  along  the  Anacostia  River  for  park  purposes  ai'e  also 
omitted  as  local  and  temporary. 

The  District  of  Columbia  appropriation  act  for  the  fiscal  year  1917  contained 
the  following  provision:  "For  the  condemnation  of  small  park  areas  to  be  ac- 
quired in  accordance  with  the  provisions  relating  to  small  parks  in  the  Dis- 
trict of  Columbia  contained  in  the  sundry  civil  appropriation  act,  approved 
August  first,  nineteen  hundred  and  fourteen,  $25,000."  See  Act  Sept  1,  1916, 
c.  433,  §  1,  39  Stat. 

§  3364.  (Act  March  3, 1899,  c.  458,  §  1.)  Wharf  property,  wharves, 
etc.;  control  by  Commissioners  of  District  of  Columbia. 
With  the  exceptions  hereinafter  provided,  the  Commissioners  of 
the  District  of  Columbia  shall  have  exclusive  charge  and  control 
of  all  wharf  property  belonging  to  the  United  States  or  to  the 
District  of  Columbia  within  said  District,  including  all  the  wharves, 
piers,  bulkheads,  and  structures  thereon  and  waters  adjacent  thereto 
within  the  pier  lines,  and  all  slips,  basins,  docks,  water  fronts,  land 
under  water,  and  structures  thereon,  and  the  appurtenances,  ease- 
ments, uses,  reversions,  and  rights  belonging  thereto,  which  are 
now  owned  or  possessed  by  the  United  States  or  the  District  of 
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Columbia,  or  to  which  they  or  either  of  them  is  or  may  become 
entitled,  or  which  they  or  either  of  them  may  acquire  under  the 
provisions  hereof  or  otherwise;  and  said  Commissioners  of  the 
District  of  Columbia  shall  have  exclusive  charge  and  control  of  the 
repairing,  building,  rebuilding,  maintaining,  altering,  strengthening, 
leasing,  and  protecting  said  property  and  every  part  thereof,  and  all 
the  cleaning,  dredging,  and  deepening  necessary  in  and  about  the 
same  within  the  pier  lines.  Said  Commissioners  are  also  hereby  au- 
thorized and  empowered  to  make  all  needful  rules  and  regulations  for 
the  government  and  control  of  all  wharves,  piers,  bulkheads,  and 
structures  thereon,  and  waters  adjacent  thereto  within  the  pier  lines, 
and  all  the  basins,  slips,  and  docks,  with  the  land  under  water,  in  said 
District  not  owned  by  the  United  States  or  the  District  of  Columbia : 
Provided,  That  the  following  described  property  shall  be  placed  un- 
der the  immediate  jurisdiction  and  control  of  the  Chief  of  Engineers 
of  the  United  States:  The  banks  of  the  Potomac  River  from  the 
north  Hne  of  the  Arsenal  Grounds  to  the  southern  curb  line  of  N 
street  south ;  also  five  hundred  linear  feet  of  shore  line  in  the  Flush- 
ing Reservoir  at  the  foot  of  Seventeenth  street,  west,  and  west  from 
the  western  curb  of  said  street,  including  a  levee  one  hundred  feet 
wide.    (30  Stat.  1377.) 

This  section  and  the  two  sections  next  following  were  an  act  entitled  "An 
act  relative  to  the  control  of  wharf  property  and  certain  public  spaces  in  the 
District  of  Columbia." 

The  determination  of  the  harbor  line  was  provided  for  by  section  3  of  this 
act,  post.  §  3366. 

Notes  of  Deoliiom 

Licenses  to  erect  wharve8.^^The  chief  wharves  along  the  river  front  of  the 

of  engineers  of  the  army  is  not  and  city  of  Washington,  D.   C.    (1886)   18 

never  has  been  vested  with  authority  to  Op.  Atty.  Gen.  441. 
grant    licenses    for    the    erection    of 

§  3365.  (Act  March  3,  1899,  c.  458,  §  2.)  Regulation  of  wharf 
property,  wharves,  etc.;  rent  of  wharves;  use  of  Potomac  Park 
by  Department  of  Agriculture. 

Said  Commissioners  and  the  Chief  of  Engineers  of  the  United 
States  Army  are  hereby  authorized  and  empowered  to  make  all 
heedful  rules  and  regulations  for  the  government  and  proper  care 
of  all  the  property  placed  in  their  charge  and  under  their  respective 
control  by  the  provisions  of  section  one  of  this  Act  and  to  annex  such 
reasonable  penalties  to  said  rules  and  regulations  as  will  secure  their 
enforcement ;  and  also  to  make  and  enforce  rules  and  regulations  in 
regard  to  building  and  repairing  wharves,  the  rental  thereof,  and  the 
rate  of  wharfage.  All  rents  so  collected  shall  be  covered  into  the 
Treasury  of  the  United  States,  one-half  to  be  placed  to  the  credit 
of  the  United  States  and  one-half  to  the  credit  of  the  District  of 
Columbia.  No  lease  made  under  the  provisions  of  this  Act  shall 
epctend  beyond  the  period  of  ten  years. 

The  Secretary  of  War  is  authorized  to  grant  permission  to  the 
Department  of  Agriculture  for  the  temporary  occupation  of  such 
area  or  areas  of  Potomac  Park,  not  exceeding  a  total  of  seventy-five 
acres  in  extent,  as  may  not  be  needed  in  any  one  season  for  the 
•reclamation  or  park  improvement,  the  said  areas  to  be  used  by  the 
Department  of  Agriculture  as  testing  grounds :  Provided,  That  noth- 
ing herein  contained  shall  be  construed  to  change  the  essential  char- 
acter of  the  lands  so  used,  which  lands  shall  continue  to  be  a  public 
park,  as  provided  in  the  Act  of  Congress  approved  March  third, 
eighteen  hundred  and  ninety-sev^n :  And  provided  further.  That  said 
area  or  areas  shall  be  vacated  by  the  Department  of  Agriculture  at 
the  close  of  any  season  upon  the  request  of  the  Secretary  of  War: 
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And  provided  further,  That  the  entire  park  shall  remain  under  the 
charge  of  the  Secretary  of  War.    (30  Stat.  1378.) 

Further  provisions  of  this  section  directed  the  removal  of  the  fence  around 
the  Botanical  Garden,  and  the  report,  by  the  Joint  Committee  on  the  Library, 
of  a  bill  embodying  a  plan  for  removing  the  Botanical  Garden  to  another  lo- 
cation.   These  provisions  are  omitted,  as  temporary  merely. 

§  3366.  (Act  March  3,  1899,  c.  458,  §  3.)  Determination  of  harbor 
lines. 
The  harbor  lines,  of  the  District  of  Columbia  shall  be  determined 
by  the  Chief  of  Engineers,  United  States  Army,  and  the  Commis- 
sioners of  the  District  of  Columbia,  subject  to  the  approval  of  the 
Secretary  of  War.    (30  Stat.  1378.) 

General  provisions  for  the  establishment  of  harbor  lines  by  the  Secretary 
of  War,  for  the  preservation  and  protection  of  harbors,  were  made  by  Act 
March  3,*  1899,  c.  425,  §  11,  post,  §  9912. 

§  3367.  (Act  May  17,  1910,  c.  243,  §  1.)  Commission  of  Fine  Arts 
established;  members;  appointment;  duties;  secretary,  etc.; 
expenses. 
A  permanent  Commission  of  Fine  Arts  is  hereby  created  to  be 
composed  of  seven  well-qualified  judges  of  the  fine  arts,  who  shall 
be  appointed  by  the  President,  and  shall  serve  for  a  period  of  four 
years  each,  and  until  their  successors  are  appointed  and  qualified. 
The  President  shall  have  authority  to  fill  all  vacancies.  It  shall 
be  the  duty  of  such  commission  to  advise  upon  the  location  of  stat- 
ues, fountains,  and  monuments  in  the  public  squares,  streets,  and 
paries  iti  the  District  of  Columbia,  and  upon  the  selection  of  models 
for  statues,  fountains,  and  monuments  erected  under  the  authority  of 
the  United  States  and  upon  the  selection  of  artists  for  the  execution 
of  the  same.  It  shall  be  the  duty  of  the  officers  charged  by  law  to 
determine  such  questions  in  each  case  to  call  for  such  advice.  The 
foregoing  provisions  of  this  Act  shall  not  apply  to  the  Capitol  building 
of  the  United  States  and  the  building  of  the  Library  of  Congress. 
The  commission  shall  also  advise  generally  upon  questions  of  art  when 
required  to  do  so  by  the  President,  or  by  any  committee  of  either 
House  of  Congress.  Said  commission  shall  have  a  secretary  and  such 
other  assistance  as  the  commission  may  authorize,  and  the  members  of 
the  commission  shall  each  be  paid  actual  expenses  in  going  to  and 
returning  from  Washington  to  attend  the  meetings  of  said  commission 
and  while  attending  the  same.     (36  Stat.  371.) 

This  section  and  the  section  next  following  were  an  act  entitled  "An  act 
establishing  a  Commission  of  Fine  Arts." 

The  officer  in  charge  of  public  buildings  and  grounds  was  made  the  secretary 
and  executive  officer  of  the  commission,  by  Act  June  25,  1910,  c.  384,  §  1,  post, 
§  3369. 

§  3368.  (Act  May  17,  1910,  c.  243,  §  2.)     Commission  of  Fine  Arts; 
limitation  of  annual  expenditure. 
To  meet  the  expenses  made  necessary  by  this  Act  an  expenditure 
of  not  exceeding  ten  thousand  dollars  a  year  is  hereby  authorized. 
(36  Stat.  371.) 

§  3369.  (Act  June  25,  1910,  c.  384,  §  1.)     Commission  of  Fine  Arts;' 
officer  in  charge  of  public  buildings  to  be  secretary  and  execu- 
tive officer. 
To  meet  the  expenses  made  necessary  by  the  Act  approved  May 
seventeenth,  nineteen  hundred  and  ten,  entitled  "An  Act  estab- 
lishing a  Commission  of  Fine  Arts*"  to  be  disbursed  by  the  officer 
in  charge  of  public  buildings  and  grounds,  on  vouchers  approved 
by  the  commission,  who  shall  be  the  secretary  and  shall  act  as  the 
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executive  officer  of  said  commission,  ten  thousand  dollars.     (36 
Stat.  728.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1910,  cited  above.  It  was  repeated  in  similar  acts  for  subsequent  years.  The 
provision  to  meet  expenses,  "including  the  purchase  of  periodicals,  maps,  and 
books  of  reference,"  $6,000  for  the  fiscal  year  1917,  was  by  Act  July  1,  1916, 
c.  209,  §  1,  39  Stat. 

Act-  May  17,  1910,  c.  243,  mentioned  in  this  provision,  is  set  forth  ante,  §§ 
3367,  3368. 

§  3369a.  (Act  July  1,  1916,  c.  209,  §  1.)  Public  Buildings  Com- 
mission; members;  powers;  expenses;  report. 

With  a  view  to  ultimately  providing  permanent  quarters  for  all 
the  governmental  activities  in  the  District  of  Columbia  in  buildings 
owned  by  the  Government,  a  commission  is  created  to  be  composed 
of  the  chairman  of  the  Committee  on  Appropriations  of , the  Senate 
and  two  other  members  of  said  committee,  to  be  appointed  by  said 
chairman,  the  chairman  of  the  Committee  on  Public  Buildings  and 
Grounds  of  the  Senate  and  two  other  members  of  said  committee, 
to  be  appointed  by  said  chairman,  the  chairman  of  the  Committee 
on  Appropriations  of  the  House  of  Representatives  and  two  other 
members  of  said  committee,  to  be  appointed  by  said  chairman,  the 
chairman  of  the  Committee  on  Public  Buildings  and  Grounds  of 
the  House  of  Representatives  and  two  other  members  of  said  com- 
mittee, to  be  appointed  by  said  chairman,  all  of  whom  shall 
serve  thereon  only  so  long  as  they  are  members  of  Congress,  and 
the  Superintendent  of  the  Capitol  Building  and  Grounds,  the  offi- 
cer in  charge  of  public  buildings  and  grounds,  and  the  Supervising 
Architect  or  the  Acting  Supervising  Architect  of  the  Treasury  dur- 
ing any  vacancy  in  said  office. 

The  said  commission  shall  elect  one  of  its  members  as  chairman 
of  the  commission  and  is  authorized  to  employ  such  expert  clerical 
or  other  services  as  it  may  deem  necessary,  and  shall  avail  itself  of 
the  advice  of  the  Commission  of  Fine  Arts. 

The  said  commission  shall  investigate  and  ascertain  what  public 
buildings  are  needed  in  the  District  of  Columbia  to  provide  suita- 
ble and  adequate  accommodations,  with  allowances  for  future  ex- 
pansion, for  all  of  the  offices,  establishments,  and  public  services 
of  the  Government  in  the  District  of  Columbia,  the  proper  location 
of  such  buildings,  the  probable  cost  thereof,  and  the  probable  cost 
of  such  new  sites  as  they  may  deem  it  necessary  for  the  Govern- 
ment to  acquire. 

Any  vacancies  in  said  commission  shall  be  filled  in  the  same  man- 
ner as  the  original  appointments  were  made. 

For  expenses  of  said  commission,  $10,000,  to  remain  available 
until  expended  and  to  be  paid  out  on  vouchers  signed  by  the  chair- 
man of  said  commission. 

Said  commission  shall  make  final  report  to  Congress  not  later  than 
January  first,  nineteen  hundred  and  eighteen.    (39  Stat.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1917,  cited  above. 
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CHAPTER  B 
Capitol  Building  and  Grounds 


Sec 
3370. 


3371. 


3372. 


Sec. 
Superintendent  of  Capitol" Build-      3389. 
ing  and  Grounds;    powers;    ap- 
pointment. 3390. 
Chief  clerk  to  act  in  case  of  ab-      3391. 
sence,  disability,  or  vacancy  in 
office  of  Superintendent.                    3392. 
Disbursing  clerk  of  Interior  De- 
partment  to  act  as  disbursing      3393. 
clerk   of   Superintendent;    com- 
pensation. 3394. 
3373.  Repairs,  etc.,  of  Capitol. 
3874.  Care  and  superintendence  of  Cap-      3395. 
itol;   estimates.  3396. 

3375.  Superintendent  of  meters   to  re- 

port consumption  of  gas. 

3376.  Ventilating  and  beating  House  of      8397. 

Representatives. 

3377.  Lighting,  beating,  and  ventilating      3398. 

House  of  Representatives. 
3878.  Heating   and   ventilating    Senate 
wing  of  Capitol. 

3379.  Furniture   for   House   of   Repre-      3399. 

sentatives. 

3380.  Transfer  of  discontinued  appara-      3400. 

tus,  etc.,   to  other  branches  of 
Government  service.  3401. 

3880a.  Documents,    etc.,    unused,    and 

Patent  Office  models  to  be  re-      3402. 
moved  from  Capitol  Building, 
etc.,     to     other     building     or      3403. 
buildings;     Superintendent   of 
Capitol  Building  and  Grounds 
custodian  thereof.  8404. 

3381.  Estimates    for    improvements    in 

Capitol  grounds.  3405. 

3382.  Care  and  control  of  buildings  and      3406. 

land   acquired   for   enlargement      8407. 

of  Capitol  grounds. 
8888.  House   Office   Building;    control, 

supervision,  and  care  under  di-      3408. 

rection    of    Commission;     esti-      3409. 

mates  for  services  and  ezpens-      3410. 

es;    regulation  by  Commission; 

assignment  of  rooms.  3411. 

8884.  House    Office    Building;     speaker      3412. 

to  continue  as  member  of  Com-      3413. 

mission. 

3385.  Capitol     power    plant;     lighting      3414. 

Capitol  and  other  buildings;  su- 
perintendent   of    meters;     ex-      3415. 
penditnres;    filling  vacancies  in 
operating  force.  3416. 

3386.  Old  hall  of  House  of  Representa- 

tives set  apart  as  national  stat-      8417. 
uary  hall. 

3387.  Paintings,  etc.,  not  to  be  exhibit-      3418. 

ed  in  CapitoL 

3388.  Exhibition  of  private  work  of  art      8419. 

or  use  of  rooms  for  private  stu-      3420. 
dios  in  Capitol. 

3421. 


Exhibition  of  private  works  of 
art  or  manufactures  in  Capitol. 

Works  of  fine  arts. 

Intoxicating  liquors  not  to  be  sold 
in  Capitol. 

Laws  of  District  of  Columbia  ex- 
tended to  Capitol  Square. 

Protection  of  public  buildings; 
arrest  of  offenders. 

Capitol  grounds;  public  use,  trav- 
el, etc. 

Obstruction  of  roads. 

Offer  of  articles  for  sale;  display 
of  signs,  etc.;  solicitation  of 
fares,  alms,  etc. 

Injury  to  statue,  seat,  wall,  etc., 
tree,  shrub,  etc. 

Fire-arms,  fire- works,  etc.;  ha- 
rangues or  orations;  loud, 
threatening,  or  abusive  lan- 
guage. 

Parades  or  assemblages;  display 
of  flags,  etc. 

Prosecution  and  punishment  of 
offenses  against  act. 

Policemen,  etc.,  to  make  arrests 
for  offenses  against  act. 

Capitol  employes  to  aid  in  en- 
forcement of  act. 

Authority  to  suspend  regulations; 
President  of  Senate  and  Speak- 
er of  House  of  Representatives. 

Authority  to  suspend  regulation; 
Capitol  police  commission. 

Concerts  on  Capitol  grounds. 

Capitol  police. 

Capitol  police;  appointment  by 
Sergeants-at-Arms  of  Senate 
and  House  of  Representatives. 

Capitol  police;   number  and  pay. 

Suspension  of  members  of  force. 

Pay  of  members  under  suspen- 
sion. 

Uniform. 

At  whose  expense. 

Capitol   police    to   wear   uniform 

while  on  duty. 

Capitol  police  to  police  Capitol 
building  and  grounds. 

Capitol  police  to  protect  Capitol 
grounds. 

Supervision  extended  over  Botan- 
ical Garden. 

Superintendent,  etc.,  of  Botani- 
cal Garden  and  green-houses. 

Annual  statement  of  public  prop- 
erty. 

Inventory  of  public  property. 

Two  last  sections  not  to  apply  to 
Library  of  Congress,  etc. 

Extra  pay  prohibited. 

§  3370.  (Act  Feb.    14,   1902,   c-   17.)     Superintendent  of   Capitol 
Building  and  Grounds;   powers;   appointment. 
Hereafter  the  office  of  Architect  of  the  Capitol  shall  be  designated 
as  Superintendent  of  the  Capitol  Building  and  Grounds,  and  the  Su- 
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perintendent  of  the  Capitol  Building  and  Grounds  shall  hereafter  ex- 
ercise all  the  power  and  authority  heretofore  exercised  by  the  Archi- 
tect of  the  Capitol,  and  he  shall  be  appointed  by  the  President ;  Pro- 
vided, That  no  change  in  the  architectural  features  of  the  Capitol 
building  or  in  the  landscape  features  of  the  Capitol  grounds  shall  be 
made  except  on  plans  to  be  approved  by  Congress.  (32  Stat.  20.) 
This  was  a  provision  of  the  urgent  deficiency  appropriation  act  for  the  fiscal 
year  1902,  cited  above. 

The  power  and  authority  previously  exercised  by  the  Architect  of  the  Capi- 
tol, which  by  this  provision  were  to  be  exercised  by  the  Superintendent  of  the' 
Capitol  Building  and  Grounds,  were  conferred  by  R.  S.  $  1816,  post,  $  3373. 

Further  powers  in  regard  to  furniture  for  the  House  of  Representatives  were 
conferred  by  the  provision  of  Act  April  28,  1902,  c.  594,  post,  f  3379. 

Power  to  transfer  apparatus,  appliances,  etc.,  discontinued  or  permanently 
out  of  service,  to  other  branches  of  the  service  of  the  United  States  or  the 
District,  was  given  by  a  provision  of  Act  June  26^  1912,  c  182,  §  11,  post,  § 
3380. 

Powers  in  regard  to  the  operation  of  a  heating,  lighting,  and  power  plant 
for  the  Capitol  and  other  buildings,  etc.,  were  conferred  by  provisions  of  Act 
March  4,  1911,  c.  2^5,  f  1,  post,  §  3385. 

Powers  in  regard  to  property  acquired  for  enlargement  of  the  Capitol 
Grounds  were  given  by  Act  Aug.  26,  1912,  c.  408,  §  1,  post,  §  3382. 

Appropriations  for  various  employes  under  the  Superintendent  of  the  Capi- 
tol Building  and  Grounds  are  made  by  the  legislative,  executive,  and  judicial 
appropriation  acts  each  year.  The  provision  for  the  fiscal  year  1917,  was  by 
Act  May  10,  1916,  c  117,  §  1,  39  Stat 

§  3371.  (Act  July  7,  1898,  c.  571.)  Chief  clerk  to  act  in  case  of 
absence,  disability,  or  vacancy  in  office  of  Superintendent. 
Hereafter  in  case  of  the  absence  or  disability  of  the  [Architect  of 
the  United  States  Capitol,]  the  chief  clerk  to  the  [Architect]  shall 
have  full  power  and  authority  to  do  and  perform  all  the  acts  which 
the  [Architect  of  the  United  States  Capitol]  might  himself  do,  and 
in  case  of  a  vacancy  the  chief  clerk  shall  perform  the  duties  of  the 
[Architect]  until  the  vacancy  shall  be  filled  according  to  law.  (30 
Stat.  672.) 

Thia  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1898,  cited  above. 

A  like  provision  was  made  by  the  legislative,  executive,  and  judicial  appro- 
priation act  for  the  fiscal  year  1900,  Act  April  17,  1900,  c.  192,  $  1,  31  Stat. 
125,  and  in  the  similar  act  for  the  fiscal  year  1901,  Act  March  3,  1901,  c. 
830,  S  1,  31  Stat.  1000. 

The  words  of  this  provision,  "Architect  of  the  United  States  Capitol,"  and 
"Architect,"'  inclosed  in  brackets,  were  superseded  by  the  designation  of  the 
office  as  "Superintendent  of  the  Capitol  Building  and  Grounds"  and  the  trans- 
fer of  the  powers  and  authority  of  the  office  to  said  Superintendent  by  Act 
Feb.  14,  1902,  c.  17,  ante,  §  3370. 

§  3372.  (Act  March  3,  1879,  c.  182,  §  1.)     Disbursing  clerk  of  In- 
terior Department  to  act  as  disbursing  clerk  of  Superintendent; 
compensation. 
Hereafter  the  disbursing  clerk  of  the  Department  of  the  Interior 
is  hereby  required  to  act  as  disbursing  clerk  of  the  [Architect  of 
the  Capitol,]  and  to  disburse  all  moneys  appropriated  for  the  United 
States  Capitol  extension  and  improvement  of  the  grounds,  and  to 
receive  an  annual  compensation  of  one  thousand  dollars,  to  be  paid 
out  of  said  appropriation.    (20  Stat.  391.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1880,  cited  above. 

The  words  of  this  section,  "Architect  of  the  Capitol,"  inclosed  in  brackets, 
were  superseded  by  the  designation  of  the  office  as  "Superintendent  of  the 
Capitol  Building  and  Grounds'*  and  the  transfer  of  the  powers  and  authority 
of  the  office  to  said  Superintendent,  by  Act  Feb.  14,  1902,  c.  17,  ante,  f  3370. 

§  3373.  (R.  S.  §  1816.)     Repairs,  etc.,  of  Capitol. 

All  improvements,  alterations,  additions,  and  repairs  of  the  Capitol 
building  shall  hereafter  be  made  by  the  direction  and  under  the  su- 
pervision of  the  [Architect  of  the  Capitol  Extension,]  and  the  same 
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shall  be  paid  for  by  the  Secretary  of  the  Interior  out  of  the  appro- 
priations for  such  extension,  and  from  no  other  appropriation ;  and 
no  furniture  or  carpets  for  either  House  shall  hereafter  be  purchased 
without  the  written  order  of  the  chairman  of  the  Committee  to  Audit 
and  Control  the  Contingent  Expenses  of  the  Senate,  for  the  Senate, 
or  without  the  written  order  of  the  chairman  of  the  Committee  on 
Accounts  of  the  House  of  Representatives,  for  the  House. 

Res.  April  16,  1862,  No.  28,  12  Stat.  617.  Act  March  30,  1867,  c.  24,  $  2, 
15  Stat  13.  Act  July  20,  1868,  c  177,  {  1,  15  Stat  115.  Act  March  3,  1869, 
c.  121,  S  1, 15  Stat  283,  284.    Act  March  3,  1871,  c  114,  {  1,  16  Stat  500. 

The  words  of  this  section,  "Architect  of  the  Capitol  Extension,"  inclosed  in 
brackets,  were  superseded  by  the  designation  of  the  office  as  "Superintendent  of 
the  Capitol  Building  and  Grounds"  and  the  transfer  of  the  powers  and  authority 
of  the  office  to  said  Superintendent,  by  Act  Feb.  14,  1902,  c.  17,  ante,  §  3370. 

The  Architect  of  the  Capitol  had  the  care  and  superintendence  of  the  Cap- 
itol, including  heating,  by  provisions  of  Act  Aug.  15,  1876,  c.  287,  f  1,  post, 
§  3374. 

The  ventilation  and  heating  of  the  House  of  Representatives  were  placed 
under  his  direction  by  Act  March  3,  1877,  c.  105,  and  of  the  Senate  wing 
by  Act  July  11,  1888,  c.  615,  post,  §§  3376,  3378.  His  duties  in  regard  to  the 
Capitol  police  were  prescribed  by  R.  S.  §§  1821,  1823,  post,  §§  3406,  3409. 
He  was  required  to  make  inventories  and  accounts  of  public  property  and 
reports  thereof  by  R.  S.  §  1833,  post,  $  3419. 

-  Provisions  relating  to  disbursements  and  estimates  for  the  Capitol  extension 
and  improvements  in  the  grounds  were  made  by  Act  March  3,  1879,  c.  182,  § 
1,  and  Act  March  3,  1883,  c.  143,  ante,  §  3372,  post,  §  3381. 

In  case  of  absence  or  disability  of  the  Architect  of  the  Capitol,  or  in  case  of 
a  vacancy,  the  chief  clerk  to  the  Architect  was  authorized  to  perform  the 
duties  of  the  Architect,  by  Act  July  7,  1898,  c.  571,  set  forth  ante,  S  3371. 

Provisions  for  plans,  specifications,  and  estimates  for  further  reconstruc- 
tion, extension,  and  improvement  of  the  Capitol  are  contained  in  Act  March 
3,  1901,  c.  853,  31  Stat  1156.    They  are  omitted,  as  temporary  merely. 

§  3374.  (Act  Aug.  15,  1876,  c.  287,  §  1.)  Care  and  superintendence 
of  capitol ;  estimates. 
The  [Architect  of  the  Capitol]  shall  have  the  care  and  superin- 
tendence of  the  Capitol,  including  lighting,  and  shall  submit  through 
the  Secretary  of  the  Interior  estimates  thereof.  And  Provided  further, 
That  all  the  duties  relative  to  the  Capitol  building  heretofore  per- 
formed by  the  Commissioner  of  public  buildings  and  grounds,  shall 
hereafter  be  performed  by  the  [Architect  of  the  Capitol],  whose  of- 
fice shall  be  in  the  Capitol  building.    (19  Stat.  147.) 

These  were  provisos  annexed  to  the  appropriation  for  the  person  in  charge 
of  heating  apparatus,  in  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1877,  cited  above. 

The  first  proviso  was  repeated  in  the  similar  act  for  the  year  next  following, 
Act  March  3,  1877,  c.  102,  §  1,  19  Stat  298,  with  the  addition  of  the  words 
"hereafter"  and  "annually,"  making  it  read  as  follows: 

**The  Architect  of  the  Capitol  shall  hereafter  have  the  care  and  superintend- 
ence of  the  Capitol,  including  lighting,  and  shall  submit  through  the  Secre- 
tary of  the  Interior  annually  estimates  thereof." 

The  words  of  this  section,  "Architect  of  the  Capitol,"  inclosed  In  brackets, 
were  superseded  by  the  designation  of  the  office  as  "Superintendent  of  the 
Capitol  Building  and  Grounds"  and  the  transfer  of  the  powers  and  authority 
of  the  office  to  said  Superintendent,  by  Act  Feb.  14,  1902,  c  17,  ante,  §  3370. 

R.  S.  §  1817,  which  provided  that  the  electrical  apparatus  for  lighting  the 
hall  of  the  House,  the  dome,  the  rotunda,  and  the  old  Hall  of  Representative, 
should  be  in  charge  of  the  chief  engineer  of  the  House  of  Representatives,  sub- 
ject to  the  control  and  supervision  of  the  Architect  of  the  Capitol  and  the 
Chief  of  Engineers  in  charge  of  public  buildings  and  grounds,  was  superseded 
by  this  provision  and  the  provision  of  Act  March  3,  1881,  c.  130,  §  1,  post,  f 
3377. 

Provisions  for  estimates  for  improvements  in  Capitol  grounds  were  made  by 
Act  March  3,  1883,  c.  143,  post,  §  aSSl. 

§  3375.  (Act  July  31,  1876,  c.  246.)     Superintendent  of  meters  to 

report  consumption  of  gas. 

The  Superintendent  of  meters  at  the  Capitol  shall  hereafter  take 

the  statement  of  the  meters  of  the  several  Department  buildings  in 

the  city  of  Washington,  and  render  to  the  proper  accounting  offi- 
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cers  of  the  Treasury  Department  the  consumption  of  gas  each 

month  in  said  buildings  respectively.    (19  Stat.  115.) 

This  was  a  proviso  annexed  to  the  appropriation  for  lighting  the  Execntive 
Mansion,  etc.,  in. the  sundry  civil  appropriation  act  for  the  fiscal  year  1877, 
cited  above.  It  was  repented  in  the  similar  appropriation  act  for  the  year 
next  following,  Act  Jilarch  3,  1877,  c.  105,  19  Stat.  359. 

Recent  annual  appropriations  for  the  Capitol  power  plant,  for  lighting  the 
Capitol  and  other  buildings,  provide  for  pay  of  superintendent  of  meters,  at 
the  rate  of  $1,000  per  annum,  who  shall  inspect  all  gas  and  electric  meters  of 
the  Government  in  the  District  of  Columbia  without  additional  compensation. 
The  provision  for  the  fiscal  year  1917  was  by  Act  July  1,  1916,  c.  209,  §  1,  39 
Stat. 

§  3376.  (Act   March   3,    1877,   c.    105.)     Ventilating   and   heating 
House  of  Representatives. 
That  hereafter  the  subject  of  ventilation  and  heating  the  House 
of  Representatives  be  placed  under  the  direction  of  the   [Architect 
of  the  Capitol.]     (19  Stat.  348.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1878,  cited  above. 

The  words  of  this  section,  "Architect  of  the  Capitol,"  inclosed  in  brack- 
ets, were  superseded  by  the  designation  of  the  Office  as  "Superintendent 
of  the  Capitol  Building  and  Grounds,"  and  the  transfer  of  the  powers  and 
authority  of  the  office,  to  said  Superintendent,  by  Act  Feb.  14,  1902,  c.  17, 
ante,  §  3370. 

§  3377.  (Act  March  3,  1881,  c.  130,  §  1.)     Lighting,  heating,  and 
ventilating  House  of  Representatives. 

Hereafter  the  electrician,  together  with  everything  pertaining  to 
the  electrical  machinery  and  apparatus,  and  all  laborers  and  others 
connected  with  the  lighting,  heating  and  ventilating  the  House, 
shall  be  subject  exclusively  to  the  orders,  and  in  all  respects  under 
the  direction,  of  the  [Architect  of  the  Capitol],  subject  to  the  con- 
trol of  the  Speaker ;  and  no  removal  or  appointment  shall  be  made 
except  with  his  approval.  And  all  engineers  and  others  who  are 
engaged  in  heating  and  ventilating  the  House  shall  be  subject  to 
the  orders,  and  in  all  respects  under  the  direction,  of  the  [Architect 
of  the  Capitol],  subject  to  the  control  of  the  Speaker;  and  no  re- 
moval or  appointment  shall  be  made  except  with  his  approval.  (21 
Stat.  388.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1882,  cited  above. 

The  words  of  this  section,  "Architect  of  the  Capitol,"  inclosed  in  brackets, 
were  superseded  by  the  designation  of  the  office  as  "Superintendent  of  the 
Capitol  Building  and  Grounds"  and  the  transfer  of  the  powers  and  authority 
of  the  office  to  said  Superintendent,  by  Act  Feb.  14,  1902,  c.  17,  ante,  §  3370. 
Subsequent  provisions  for  a  heating,  lighting,  and  power  plant  for  the  Capi- 
tol were  made  by  Act  March  4,  1911,  c.  285,  §  1,  post,  §  3385,  and  the  act 
therein  mentioned. 

§  3378.  (Act  July  11,  1888,  c.  615,  §  1.)  Heating  and  ventilating 
Senate  wing  of  Capitol. 
All  engineers  and  others  who  are  engaged  in  heating  and  ventilat- 
ing the  Senate  wing  of  the  Capitol  shall  be  subject  to  the  orders  and 
in  all  respects  under  the  direction  of  the  [Architect  of  the  Capitol], 
subject  to  the  approval  of  the  Senate  Committee  on  Rules.  (25 
Stat.  258.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1889,  cited  above. 

The  words  of  this  section,  "Architect  of  the  Capitol,"  inclosed  in  brackets, 
were  superseded  by  the  designation  of  the  office  as  "Superintendent  of  the 
Capitol  Building  and  Grounds"  and  the  transfer  of  the  powers  and  authority 
of  the  office  to  said  Superintendent,  by  Act  Feb.  14,  1902,  c.  17,  ante,  §  3370. 

§  3379.  (Act  April  28,  1902,  c.  594.)     Furniture  for  House  of  Rep- 
resentatives. 
Hereafter  the  Superintendent  of  the  Capitol  Building  and  Grounds 
shall  supervise  and  direct  the  care  and  repair  of  all  furniture  in  the 
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Hall,  cloakrooms,  lobby,  committee  rooms,  and  offices  of  the  House, 
and  all  furniture  hereafter  required  for  the  House  of  Representatives 
or  for  any  of  its  committee  rooms  or  offices  shall  be  procured  on  de- 
signs and  specifications  made  or  approved  by  the  said  Superintendent. 
(32  Stat.  125.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1903,  cited  above. 

§  3380.  (Act  June  26,  1912,  c.  182,  §  11.)  Transfer  of  discontinued 
apparatus,  etc.,  to  other  branches  of  government  service. 
Hereafter  the  Superintendent  of  the  Capitol  Building  and 
Grounds  may  transfer  apparatus,  appliances,  equipments,  and  sup- 
plies of  any  kind,  discontinued  or  permanently  out  of  service,  to 
such  other  branches  of  the  service  of  the  United  States,  or  District 
of  Columbia,  whenever,  with  the  approval  of  the  Secretary  of  the 
Interior,  in  his  judgment  the  interests  of  the  Government  service 
may  require  it.  A  detailed  statement  of  all  such  transfers  shall  be 
submitted  in  the  annual  report  to  Congress  of  the  Superintendent 
of  the  Capitol  Building  and  Grounds.    (37  Stat.  184.) 

This  section  was  part  of  the  District  of  Columbia  appropriation  act  for  the 
fiscal  year  1913,  cited  above. 

A  similar  provision,  without  the  word  "Hereafter,"  was  made  by  the  similar 
appropriation  act  for  the  preceding  year,  Act  March  2,  1911,  ,c.  192,  $  9,  36 
Stat  1011. 

§  3380a.  (Act  July  16,  1914,  c.  141,  §  1.)     Documents,  etc.,  unused, 
and  Patent  Office  models  to  be  removed  from  Capitol  Building, 
etc.,  to  other  building  or  buildings ;  Superintendent  of  Capitol 
Building  and  Grounds  custodian  thereof. 
The  Superintendent  of  the  Capitol  Building  and  Grounds  is  here- 
by authorized  and  directed  to  remove  any  unused  documents  and 
material  now  in  the  Capitol  Building  or  Senate  and  House  Office 
Buildings,  and  the  Patent  Office  models  now  stored  in  the  Senate 
and  House  Office  Buildings,  to  some  building  or  buildings  located 
on  Reservation  Numbered  Thirteen,  in  the  District  of  Columbia, 
and  the  Superintendent  of  the  Capitol  Building  and  Grounds  is 
hereby  made  the  custodian  of  the  building  or  buildings  so  selected. 
(38  Stat.  458.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1915,  cited  ahove. 

§  3381.  (Act  March  3,  1883,  c.  143.)     Estimates  for  improvements 
in  Capitol  grounds. 

For  improving  the  Capitol  grounds:  *  *  and  hereafter  all 
changes  and  improvements  in  the  grounds,  including  approaches  to 
the  Capitol,  shall  be  estimated  for  in  detail,  showing  what  mod- 
ifications are  proposed  and  the  estimate  cost  of  the  same.  (22  Stat. 
621.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1884,  cited  above. 

The  part  of  the  provision  omitted  here  made  an  appropriation  for  improving 
the  Capitol  grounds. 

Changes  in  architectural  or  in  landscape  features  without  the  approval  of 
Congress  were  forbidden  by  Act  Feb.  14,  1902,  c.  17,  ante,  §  3370. 

Provisions  for  the  enlargement  of  the  Capitol  Grounds  by  the  acquisition 
of  certain  squares  in  the  city  of  Washington,  were  made  by  the  sundry  civil 
appropriation  acts  for  the  fiscal  years  1911,  1912,  1913,  and  1914,  Act  June 
25,  1910,  c.  384,  36  Stat  738,  Act  March  4,  1911,  c  285,  36  Stat.  1414,  Act 
Aug.  24,  1912,  c  355,  §  1,  37  Stat  464,  and  Act  June  23,  1913,  c.  8,  §  1. 
38  Stat  44. 

Provisions  for  care  of  property  so  acquired  for  the  enlargement  of  Capitol 
grounds  were  made  by  Act  Aug.  26,  1912,  c.  408,  §  1,  post,  f  8382. 

§  3382.  (Act  Aug.  26,  1912,  c.  408,  §  1.)     Care  and  control  of  build- 
ings and  land  acquired  for  enlargement  of  Capitol  grounds. 
Enlarging  the  Capitol  Grounds:   The  Secretary  of  the  Interior  is 

(4526) 

Digitized  by  VjOOQIC 


Ch.  B)  SEAT  OP  GOVERNMENT  §   3383 

hereby  authorized,  until  their  removal  becomes  necessary,  to  rent  for 
such  periods  and  under  such  terms  and  conditions  as  he  may  deem 
proper,  any  building  or  buildings,  or  vacant  land,  that  may  be  acquired 
under  the  provisions  of  the  sundry  civil  Acts  of  June  twenty-fifth, 
nineteen  hundred  and  ten  (Thirty-sixth  Statutes,  page  seven  hundred 
and  thirty-eight),  and  March  fourth,  nineteen  hundred  and  eleven 
(Thirty-sixth  Statutes,  page  fourteen  hundred  and  fourteen),  or  subse- 
quent Acts,  for  the  enlargement  of  the  Capitol  Grounds,  the  proceeds 
to  be  deposited  in  the  Treasury  and  a  detailed  report  thereof  to  be 
submitted  to  Congress  at  the  beginning  of  each  regular  session 
thereof.  The  Superintendent  of  the  United  States  Capitol  Build- 
ing and  Grounds,  under  the  direction  of  the  Secretary  of  the  In- 
terior, is  hereby  charged  with  the  immediate  care  of  said  buildings, 
and  the  direction  and  supervision  of  all  repairs  thereto,  and  the 
lands  acquired  under  the  provision  of  the  above-mentioned  Acts: 
Provided,  That  the  authority  hereby  granted  shall  also  apply  to  the 
Maltby  Building,  now  under  the  control  of  the  United  States  Sen- 
ate.   (37  Stat.  605.) 

These  were  provisions  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1912,  cited  above. 

§  3383.  (Act  March  4,  1907,  c.  2918,  §  1.)  House  Office  Building; 
control,  supervision,  and  care,  under  direction  of  Commission ; 
estimates  for  services  and  expenses;  regulation  by  Commis- 
sion; assignment  of  rooms. 
House  of  Representatives  office  building :  *  *  And  the  said  office 
building  and  the  employment  of  all  service,  other  than  officers  and 
privates  of  the  Capitol  police,  that  may  be  appropriated  for  by  Congress, 
necessary  for  its  protection,  care,  and  occupancy,  shall  be  under  the 
control  and  supervision  of  the  Superintendent  of  the  Capitol  Building 
and  Grounds,  subject,  until  said  building  is  completed,  to  the  approval 
and  direction  of  the  Commission  appointed  under  the  sundry  civil  ap- 
propriation Act  approved  March  third,  nineteen  hundred  and  three,  to 
supervise  the  construction  of  said  building;  and  such  control  and 
supervision  by  the  Superhitendent  of  the  Capitol  Building  and  Grounds 
shall  be  and  continue  after  the  completion  of  said  building,  and  not 
later  than  July  first,  nineteen  hundred  and  eight,  subject  to  the  ap- 
proval and  direction  of  a  Commission  consisting  of  the  Speaker  of  the 
House  of  Representatives  and  two  Representatives  in  Congress,  to  be 
appointed  by  the  Speaker.  Vacancies  occurring  by  resignation,  ter- 
mination of  service  as  Representatives  in  Congress,  or  otherwise  in 
the  membership  of  said  Commission  shall  be  filled  by  the  Speaker,  and 
any  two  members  of  said  Commission  shall  constitute  a  quorum  to  do 
business.  The  Superintendent  of  the  Capitol  Building  and  Grounds 
shall  submit  annually  to  Congress  estimates  in  detail  for  all  services, 
other  than  officers  and  privates  of  the  Capitol  police,  and  for  all  other 
expenses  in  connection  with  said  office  building  and  necessary  tor  its 
protection,  care,  and  occupancy ;  and  said  Commissions  herein  referred 
to  shall  from  time  to  time  prescribe  rules  and  regulations  to  govern 
said  Superintendent  in  making  all  such  employments,  together  with 
rules  and  regulations  governing  the  use  and  occupancy  of  all  rooms  and 
space  in  said  building.  The  assignment  of  rooms,  in  said  building,  to 
and  for  the  official  use  of  Representatives  shall  be  by  such  method  as 
the  House  of  Representatives  may  hereafter  from  time  to  time  deter- 
mine.   (34  Stat.  1365.) 

These  were  provisions  accompanying  an  appropriation  for  maintenance,  etc., 
of  the  building,  in  the  sundry  civil  appropriation  act  for  the  fiscal  year  190S, 
cited  above. 

The  acquisition  of  a  site  for  and  the  construction  of  the  House  Office  Build- 
ing, and  the  appointment  of  a  Commission  to  supervise  its  construction,  men- 
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tioned  in  these  provisions,  were  authorized  by  Act  March  3,  1903,  c.  1007,  | 
1,  32  Stat   1113. 

A  provision  for  continuance  of  the  Speaker  as  a  member  of  the  Commission 
in  control  of  the  Building  was  made  by  Act  March  4,  1911,  c  240,  post,  | 
3384. 

Appropriations  for  the  maintenance,  etc.,  of  the  Senate  Office  Building,  the 
construction  of  which  was  provided  for  by  Act  April  28,  1904,  c  1762,  S  1^  33 
Stat.  481,  and  for  the  maintenance  of  the  House  Office  Building,  are  made  in 
the  recent  sundry  civil  appropriation  acts.  The  provisions  for  the  fiscal  year 
1917,  were  by  Act  July  1,  1916,  c.  209,  5  1,  39  SUt 

§  3384.  (Act  March  4,  1911,  c.  240.)  House  Office  Building; 
Speaker  to  continue  as  member  of  Commission. 
The  Speaker  shall  continue  a  member  of  the  commission  in  control 
of  the  House  Office  Building,  appointed  under  the  sundry  civil  appro- 
priation Act  approved  March  fourth,  nineteen  hundred  and  seven, 
until  his  successor  as  Speaker  is  elected  or  his  term  as  a  Representa- 
tive in  Congress  shall  have  expired.    (36  Stat.  1306.) 

This  was  a  provision  of  the  deticiency  appropriation  act  for  the  fiscal  year 
1911,  cited  above. 

§  3385.  (Act  March  4,  1911,  c  285,  §  1.)  Capitol  power  plant; 
lighting  Capitol  and  other  buildings ;  superintendent  of  meters ; 
expenditures;  filling  vacancies  in  operating  force. 
Capitol  power  plant:  For  lighting  the  Capitol,  Senate  and  House 
Office  Buildings,  and  Congressional  Library  Building,  and  the  grounds 
about  the  same,  Botanic  Garden,  Senate  stables  and  engine  house. 
House  stables,  Maltby  Building,  and  folding  and  storage  rooms  of  the 
Senate ;  pay  of  superintendent  of  meters,  at  the  rate  of  one  thousand 
six  hundred  dollars  per  annum,  who  shall  inspect  all  gas  and  electric 
meters  of  the  Government  in  the  District  of  Columbia  without  addi- 
tional compensation ;  for  necessary  personal  and  other  services ;  and 
for  materials  and  labor  in  connection  with  the  maintenance  and  opera- 
tion of  the  heating,  lighting,  and  power  plant,  and  substations  con- 
nected therewith,  to  be  expended  by  the  Superintendent  of  the  Capi- 
tol Building  and  Grounds  imder  the  supervision  and  direction  of  the 
Commission  in  control  of  the  House  Office  Building  appointed  under 
the  Act  approved  March  fourth,  nineteen  hundred  and  seven,  ninety 
thousand  dollars :  Provided,  That  hereafter  the  heating,  lighting,  and 
power  plant  constructed  under  the  terms  of  the  Act  approved  April 
twenty-eighth,  nineteen  hundred  and  four,  shall  be  known  as  the 
Capitol  power  plant;  and  hereafter  all  vacancies  occurring  in  the 
force  operating  said  plant  and  the  substations  in  connection  therewith 
shall  be  filled  by  said  superintendent  with  the  approval  of  said  com- 
mission in  control  of  the  House  Office  Building  appointed  under  the 
Act  approved  March  fourth,  nineteen  hundred  and  seven.  (36  Stat. 
1414.) 

These  were  provisions  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1912,  cited  above. 

TJ^e  provision  of  Act  March  4,  1907,  c.  2918,  §  1,  mentioned  in  these  pro- 
visions, for  the  appointment  of  a  Commission  in  control  of  the  House  Office 
Building,  is  set  forth  ante,  §  3383. 

The  construction  of  the  heating,  lighting,  and  power  plant  mentioned  in 
these  provisions  and  designated  thereby  as  the  Capitol  power  plant,  was  au- 
thorized by  Act  April  28,  1904,  c.  1762,  §  1,  33  Stat  479. 

A  cross  connection  between  the  Capitol  power  plant  and  the  central  power 
plant,  to  be  constructed  to  furnish  heat,  light,  and  power  to  certain  other 
buildings,  was  authorized  by  the  provisions  for  the  construction  of  said  cen- 
tral power  plant,  of  Act  June  23,  1913,  c  3,  §  1,  ante,  §  3332. 

Appropriations  for  the  Capitol  power  plant  are  made  in  the  annual  sundry 
civil  appropriation  acts.  They  are  accompanied  by  a  provision  that  they 
shall  be  '^expended  by  the  Superintendent  of  the  Capitol  Building  and  Grounds 
under  the  supervision  and  direction  of  the  commission  in  control  of  the  House 
Office  Building,  appointed  under"  Act  March  4,  1907,  c.  2918,  f  1,  ante.  § 
3383,  and  without  reference  to  Act  June  17,  1910,  c.  297,  f  4,  post,  S  6833, 
concerning  purchases  for  executive  departments.  The  provision  for  the  fiscal 
year  1917  was  by  Act  July  1,  1916,  c.  209,  |  1,  39  SUt. 
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§  3386.  (R.  S.  §  1814.)     Old  hall  of  House  of  Representatives  set 
apart  as  national  statuary  hall. 

Suitable  structures  and  railings  shall  be  erected  in  the  old  hall 
of  Representatives  for  the  reception  and  protection  of  statuary,  and 
the  same  shall  be  under  the  supervision  and  direction  of  the  Chief  of 
Engineers  in  charge  of  public  buildings  and  grounds.  And  the  Pres- 
ident is  authorized  to  invite  all  the  States  to  provide  and  furnish 
statues,  in  marble  or  bronze,  not  exceeding  two  in  number  for  each 
State,  of  deceased  persons  who  have  been  citizens  thereof,  and  illus- 
trious for  their  historic  renown  or  for  distinguished  civic  or  military 
services,  such  as  each  State  may  deem  to  be  worthy  of  this  national 
commemoration;  and  when  so  furnished,  the  same  shall  be  placed 
in  the  old  hall  of  the  House  of  Representatives,  in  the  Capitol  of  the 
United  States,  which  is  set  apart,  or  so  much  thereof  as  may  be  nec- 
essary, as  a  national  statuary  hall  for  the  purpose  herein  indicated. 
Act  July  2,  1864,  c.  210,  §  2,  13  Stat.  347. 

Notes  of  Deoiiions 

Statue    in   confederate    uniforniw^No  state  of  Virginia,  of  a  statue  of  Robert 

objection  can  be  legally  made  under  ex-  E.  Lee,  clothed  in  Coufederate  uniform, 

isting  law  to  the  placing  in  Statuary  (1910)  28  Op.  Atty.  Gen.  355. 
Hall  of  the  National  Capitol,  by  the 

§  3387.  (R.  S.  §  1815.)     Paintings,  etc.,  not  to  be  exhibited  m  Cap- 
itol. 
No  statuary,  painting,  or  other  article,  the  property  of  an  individ- 
ual, shall  hereafter  be  allowed  to  be  exhibited  in  the  rotunda  or  any 
other  portion  6f  the  Capitol  building. 

Act  July  20, 1868,  c.  176,  §  6,  15  Stat.  110. 

Further  prohibitions  of  the  exhibition  in  the  Capitol  of  works  of  art,  etc., 
not  the  property  of  the  United  States,  were  made  by  Act  March  3,  1875,  c. 
130,  §  1,  and  Act  March  3,  1879,  c.  182,  §  1,  set  forth  post,  §§  3388,  3389. 

The  Joint  Committee  on  the  Library  were  authorized  to  accept  works  of 
the  fine  arts  on  behalf  of  Congress,  and  to  assign  them  places  in  the  Capitol, 
by  R.  S.  §  1831,  post,  S  3390. 

§  3388.  (Act  March  3,  1875,  c.  130,  §  1.)     Exhibition  of  private 
work  of  art  or  use  of  rooms  for  private  studios  in  Capitol. 

No  work  of  art  not  the  property  of  the  United  States  shall  be 
exhibited  in  the  Capitol,  nor  shall  any  room  in  the  Capitol  be  used 
for  private  studios  or  works  of  art,  without  permission  from  the 
Joint  Committee  on  the  Library,  given  in  writing;  and  it  shall  be 
the  duty  of  the  [Architect  of  the  Capitol  Extension]  to  carry  these 
provisions  into  effect.    (18  Stat.  376.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  year 
ending  1876,  cited  above. 

The  words  of  this  section,  "Architect  of  the  Capitol  Extension/'  inclosed 
in  brackets,  were  superseded  by  the  designation  of  the  oflSce  as  "Superin- 
tendent of  the  Capitol  Building  and  Grounds"  and  the  transfer  of  the  powers 
and  authority  of  the  oflSce  to  said  Superintendent,  by  Act  Feb.  14,  1902,  c.  17, 
ante,  {  3370. 

§  3389.  (Act  March  3,   1879,  c.  182,  §  1.)     Exhibition  of  private 
works  of  art  or  manufactures  in  Capitol. 
No  work  of  art  or  manufacture  other  than  the  property  of  the 
United  States  shall  be  exhibited  in  the  National  Statuary  Hall,  the 
Rotunda,  or  the  corridors  of  the  Capitol.    (20  Stat.  391.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1880,  cited  above. 

§  3390.  (R.  S.  §  1831.)     Works  of  fine  arts. 

The  Joint  Committee  on  the  Library,  whenever,  in  their  judgment, 
it  is  expedient,  are  authorized  to  accept  any  work  of  the  fine  arts,  on 
behalf  of  Congress,  which  may  be  offered,  and  to  assign  the  same 
4  U.S.CoMP.'lft-284  (4529) 

Digitized  by  VjOOQ IC 


§   3390  SEAT  OF  GOVERNMENT  (Tit.  21 

such  place  in  the  Capitol  as  they  may  deem  suitable,  and  shall  have 
the  supervision  of  all  works  of  art  that  may  be  placed  in  the  Capitol. 
Act  June  10,  1872,  c.  415,  S  1,  17  Stat  362. 

The  exhibition  of  works  of  art,  etc.,  not  the  property  of  the  United  States, 
was  forbidden  by  R.  S.  §  1815,  and  subsequent  provisions  of  Act  March  3,  1875, 
c.  130,  S  1,  and  Act  March  3,  1879,  c.  182,  §  1,  ante,  H  3387-^3389. 

A  Commission  of  Fine  Arts  was  provided  for  by  Act  May  17,  1910,  c  243, 
ante,  i§  3367,  3368. 

§  33^1.  (Act  March  3,  1903,  c.  1012,  §  34.>    Intoxicating  liquors 
not  to  be  sold  in  Capitol. 
No  intoxicating  liquors  of  any  character  shall  be  sold  within  the 
limits  of  the  Capitol  building  of  the  United  States.    (32  Stat.  1221.) 
This  section  was  a  part  of  the  Immigration  Act  of  1903,  cited  above. 
Other  sections  of  said  act  were  repealed,  and  new  provisions  enacted  in- 
stead thereof,  by  the  Immigration  Act  of  Feb.  20,  1907,  c  1134,  post,  H  4242- 
4289. 

Cited  without  definite  application,  428;  Lapina  v.  Williams  (1914)  34 
Zartarian  v.  Billings  (1907)  27  Sup.  Sup.  Ct  196,  197,  198,  199,  232  U.  S. 
Ct.  182,  184,  204  U.  S.  170,  51  L.  Ed.      78,  58  L.  Ed.  515. 

§  3392.  (R.  S.  §  1819.)     Laws  of  District  of  Columbia  extended  to 
Capitol  Square. 

All  laws  and  regulations  of  the  District  of  Columbia  for  the  pres- 
ervation of  the  public  peace  and  order  shall  extend  to  the  Capitol 
Square,  whenever  application  for  the  same  is  requested  by  the  pre- 
siding officer  of  either  House  of  Congress,  or  by  the  Chief  of  Engi- 
neers in  charge  of  public  buildings  and  grounds. 

Act  May  2,  1828,  c.  45,  §  4,  4  Stat  266.  Act  Feb.  21,  lg71,  c  62,  §  41, 
16  Stat.  428. 

Regulations  of  the  use  of  the  Capitol  Grounds  were  made  by  Act  July  1, 
1882,  c.  258,  post,  S§  3394-3404. 

'  The  laws  of  the  District  of  Columbia  for  the  protection  of  property  and 
preservation  of  peace  and  order  were  extended  to  all  public  buildings  and 
public  grounds  belonging  to  the  United  States  within  the  District  by  Act 
July  29.  1892,  c  320,  S  15,  ante,  |  3337. 

§  3393.  (R.  S.  §  1820.)  Protection  of  public  buildings;  arrest  of 
offenders. 
The  Sergeants-at-Arms  of  the  Senate  and  of  the  House  of  Repre- 
sentatives are  authorized  to  make  such  regulations  as  they  may  deem 
necessary  for  preserving  the  peace  and  securing  the  Capitol  from 
defacement,  and  for  the  protection  of  the  public  property  therein, 
and  they  shall  have  power  to  arrest  and  detain  any  person  violating 
such  regulations,  until  such  person  can  be  brought  before  the  proper 
authorities  for  trial. 

Act  March  30,  1867,  c.  20,  $  2,  15  Stat.  12. 

The  powers  and  duties  of  the  Sergeants-at-Arms  of  the  Senate  and  of  the 
House  of  KepresentatiTes  in  regard  to  the  Capitol  Police  were  prescribed 
by  R.  S.  §§  1821-1825,  post,  §§  3406,  3408,  3409,  3411,  3412. 

§  3394.  (Act  July  1,  1882,  c.  258,  §  1.)     Capitol  grounds;   public 
use;  travel,  etc. 

Public  travel  in  and  occupancy  of  the  Capitol  Grounds  shall  be 
restricted  to  the  roads,  walks,  and  places  prepared  for  the  purpose 
by  flagging,  paving,  or  otherwise.    (22  Stat.  126.) 

This  section  and  the  ten  sections  next  following  were  an  act  entitled  "An 
act  to  regulate  the  use  of  the  Capitol  Grounds."  A  preamble  thereto  was  as 
follows: 

"Whereas,  the  Capitol  Grounds  have  been  formed  to  subserre  the  quiet  and 
dignity  of  the  Capitol  of  the  United  States,  and  to  prevent  the  occurrence  near 
it  of  such  disturbances  as  are  incident  to  the  ordinary  use  of  public  streets 
and  places:  Therefore  the  following  statute  for  the  regulation  of  the  public 
use  of  said  grounds  is  hereby  enacted:" 

§  3395.  (Act  July  1,  1882,  c.  258,  §  2.)     Obstruction  of  roads. 

It  is  forbidden  to  occupy  the  roads  in  such  manner  as  to  obstruct 
or  hinder  their  proper  use,  to  drive  violently  upon  them,  or  with 
(4530) 
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animals  not  under  perfect  control,  or  to  use  them  for  the  convey- 
ance of  goods  or  merchandise,  except  to  or  from  the  Capitol  on  gov- 
ernment service.    (22  Stat.  126.) 

§  3396.  (Act  July  1,  1882,  c.  258,  §  3.)     Offer  of  articles  for  sale; 
display  of  signs,  etc. ;  solicitation  of  fares,  alms,  etc. 
It  is  forbidden  to  offer  or  expose  any  article  for  sale ;  to  display 
any  sign,  placard,  or  other  form  of  advertisement ;  to  solicit  fares, 
alms,  subscriptions,  or  contributions. 

Act  July  1.  1882.  c.  258,  §  3,  22  Stat.  126. 

AdvertiBements  and  sales  in  or  around  the  Washington  Monument  were  for- 
bidden by  Act  March  4,  1009,  c.  299,  §  1,  ante,  f  3348. 

§  3397.  (Act  July  1,  1882,  c.  258,  §  4.)     Injury  to  statue,  seat,  wall, 
etc.,  tree,  shrub,  etc. 
It  is  forbidden  to  step  or  climb  upon,  remove,  or  in  any  way  in- 
jure any  statue,  seat,  wall,  or  other  erection,  or  any  tree,  shrub, 
plant,  or  turf.    (22  Stat.  126.) 

§  3398.  (Act  July   1,   1882,  c.   258,  §  5.)     Fire-arms,  fire-works, 
etc. ;  harangues  or  orations ;  loud,  threatening,  or  abusive  lan- 
guage. 
It  is  forbidden  to  discharge  any  fire-arm,  fire-work,  or  explosive, 
set  fire  to  any  combustible,  make  any  harangue  or  oration,  or  utter 
loud,  threatening,  or  abusive  language.    (22  Stat.  127.) 

§  3399.  (Act  July  1,  1882,  c.  258,  §  6.)  Parades  or  assemblages  ; 
display  of  flags,  etc. 
It  is  forbidden  to  parade,  stand,  or  move  in  processions  or  assem- 
blages, or  display  any  flag,  banner,  or  device  designed  or  adapted 
to  bring  into  public  notice  any  party,  organization,  or  movement. 
(22  Stat.  127.) 

§  3400.  (Act  July  1,  1882,  c.  258,  §  7.)  Prosecution  and  punish- 
ment of  offenses  against  act. 
Offenses  against  this  act  shall  be  triable  before  the  police  court 
of  the  District  of  Columbia,  and  shall  be  punishable  by  fine  or  im- 
prisonment, or  both,  at  the  discretion  of  the  judge  of  said  court; 
the  fine  not  to  exceed  one  hundred  dollars,  the  imprisonment  not 
to  exceed  sixty  days.  But  in  the  case  of  heinous  offenses  by  rea- 
son of  which  public  property  shall  have  suffered  damage  to  an 
amount  exceeding  one  hundred  dollars  in  value,  said  judge  of  the 
police  court  may  commit  or  hold  to  bail  the  offender  for  trial  before 
the  supreme  court  of  the  District  of  Columbia,  when  the  offense 
shall  be  punishable  by  imprisonment  in  the  penitentiary  for  a  period 
of  not  less  than  six  months  nor  more  than  five  years.  (22  Stat. 
127.) 

§  3401.  (Act  July  1,  1882,  c.  258,  §  8.)  Policemen,  etc.,  to  make 
arrests  for  offenses  against  act. 
It  shall  be  the  duty  of  all  policemen  and  watchmen  having  author- 
ity to  make  arrests  in  the  District  of  Columbia  to  be  watchful  for 
offenses  against  this  act,  and  to  arrest  and  bring  before  the  proper 
tribunal  those  who  shall  offend  against  it  under  their  observation, 
or  of  whose  offenses  they  shall  be  advised  by  witnesses.  (22  Stat. 
127.) 

The  duties  of  the  Capitol  police  to  protect  the  Capitol  Grounds  were  pre- 
scribed by  provisions  of  Act  April  29,  1876,  c  86,  and  Act  May  28,  1806,  c. 
252,  §  1,  post,  §1  3414,  3415. 

§  3402.  (Act  July  1,  1882,  c.  258,  §  9.)  Capitol  employ6s  to  aid  in 
enforcement  of  act. 
It  shall  be  the  duty  of  all  persons  employed  in  the  service  of  the 
government  in  the  Capitol  or  on  its  grounds  to  prevent,  as  far  as 
may  be  in  their  power,  offenses  agamst  this  act,  and  to  aid  the 
police,  by  information  or  otherwise,  in  securing  the  arrest  and  con- 
viction of  offenders.    (22  Stat.  127.) 
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§  3403.  (Act  July  1,  1882,  c.  258,  §  10.)  Authority  to  suspend  reg- 
ulations; President  of  Senate  and  Speaker  of  House  of  Rep- 
resentatives. 
In  order  to  admit  of  the  due  observance  within  the  Capitol 
Grounds  of  occasions  of  national  interest  becoming  the  cognizance 
and  entertainment  of  Congress,  the  President  of  the  Senate  and 
the  Speaker  of  the  House  of  Representatives,  acting  concurrently, 
are  hereby  authorized  to  suspend  for  such  proper  occasions  so  much 
of  the  above  prohibitions  as  would  prevent  the  use  of  the  roads  and 
walks  of  the  said  grounds  by  processions  or  assemblages,  and  the 
use  upon  them  of  suitable  decorations,  music,  addresses,  and  cere- 
monies: Provided,  That  responsible  officers  shall  have  been  ap- 
pointed, and  arrangements  determined,  adequate,  in  the  judgment  of 
said  President  of  the  Senate  and  Speaker  of  the  House  of  Represen- 
tatives, for  the  maintenance  of  suitable  order  and  decorum  in  the 
proceedings,  and  for  guarding  the  Capitol  and  its  grounds  from  in- 
jury.    (22  Stat.  127.) 

§  3404.  (Act  July  1,  1882,  c.  258,  §  11.)  Authority  to  suspend  reg- 
ulation ;  Capitol  police  commission. 
In  the  absence  from  Washington  of  either  of  the  officers  desig- 
nated in  the  last  section  the  authority  therein  given  to  suspend 
certain  prohibitions  of  this  act  shall  devolve  upon  the  other,  and 
in  the  absence  from  Washington  of  both  it  shall  devolve  upon  the 
Capitol  police  commission.     (22  Stat.  127.) 

The  power  to  select  the  Capitol  police  force  was  ^ven  to  the  Sergeants-at- 
Arms  of  the  two  Houses  by  Act  April  28,  1902,  c.  254,  §  1,  post,  |  3407. 

§  3405.  (Act  June  6,  1900,  c.  791,  §  1.)  Concerts  on  Capitol 
grounds. 
Nothing  in  the  Act  to  regulate  the  use  of  the  Capitol  grounds, 
approved  July  first,  eighteen  hundred  and  eighty-two,  shall  be  con- 
strued to  prohibit  concerts  on  the  Capitol  grounds  at  times  when 
neither  House  of  Congress  is  sitting  by  any  band  in  the  service  of  the 
United  States  under  the  direction  of  the  [Architect  of  the  Capitol]. 
(31  Stat.  613.) 

This  was  a  proviso  annexed  to  the  appropriation  for  lighting  the  Capitol 
and  grounds,  in  the  sundry  civil  appropriation  act  for  the  fiscal  year  1901,  cit- 
ed above. 

The  words  of  this  section,  "Architect  of  the  Capitol,"  inclosed  in  brackets, 
were  superseded  by  the  designation  of  the  office  as  "Superintendent  of  the 
Capitol  Building  and  Grounds"  and  the  transfer  of  powers  to  said  superin- 
tendent by  Act  Feb.  14,  1902,  c.  17,  ante,  §  3370. 

§  3406.  (R.  S.  §  1821.)     Capitol  police. 

There  shall  be  a  Capitol  police,  the  members  of  which  shall  be 
appointed  by  the  Sergeants-at-Arms  of  the  two  Houses  and  the  Ar- 
chitect of  the  Capitol  Extension.  There  shall  be  a  captain  of  the 
Capitol  police  and  such  other  members  with  such  rates  of  compensa- 
tion, respectively,  as  may  be  appropriated  for  by  Congress  from  year 
to  year. 

Act  March  2,  1867,  c.  167,  §  2,  14  Stat.  466.  Act  March  3,  1873,  c.  226,  17 
Stat.  488. 

The  duties  of  the  Architect  of  the  Capitol  Extension  were  conferred  on  the 
Superintendent  of  the  Capitol  Building  and  Grounds  by  Act  Feb.  14,  1902,  c. 
17,  ante,  §  3370,  and  subsequently  the  power  to  select  the  Capitol  police  force 
was  given  to  the  Sergcants-at-Arms  of  the  two  Houses  by  Act  April  28, 
1902,  c.  254,  I  1,  post,  §  3407. 

Notes  of  Deoisions 

How    appointed  — Supervision.  — The  Commission.  — Neither  a  commission 

Capitol    police    are    appointed    by    the  nor  other  technical  form  of  appointment 

Sergeants-at-arms    of    both    houses    of  is  necessary  for  the  appointment  of  the 

Congress  and  the  Architect  of  the  Cap-  Capitol   police.     Thwing   v.   U.    S.,   16 

itol,  are  subject  to  their  control,  and  Ct.  CI.  13. 

are   paid   such   rates   of   compensation  As  employes  of  houses  of  Congress.— 

as   may   be  appropriated  by   Congress.  Though  the  Capitol  police  are  borne  on 

Thwing  V.  U.  S.,  16  Ct  CL  13.  the  pay-rolls  of  Congress,  yet  being  ap- 
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pointed  by  the  Capitol  police  board  and  been  regarded  as  employes  of  tbe  Sen- 
being  custodians  of  the  building  and  ate  and  House  in  previous  legislation, 
grounds  of  the  Capitol,  they  have  not     AUabach  v.  U.  S.  (1884)  19  Ct.  CI.  556. 

§  3407.  (Act  April  28,  1902,  c.  594,  §  1.)  Capitol  police;  appoint- 
ment by  Sergeants-at-Arms  of  Senate  and  House  of  Represen- 
tatives. 

For  captain,  *  *  and.  three  lieutenants  *  *,  hereafter  to 
be  selected  jointly  by  the  Sergeant-at-Arms  of  the  Senate  and  the 
Sergeant-at-Arms  of  the  House  of  Representatives ;  thirty  privates, 
*  * ;  and  eight  watchmen  *  *,  one-half  of  said  privates  and 
watchmen  to  be  selected  by  the  Sergeant-at-Arms  of  the  Senate 
and  one-half  by  the  Sergeant-at-Arms  of  the  House  of  Represen- 
tatives.    (32  Stat.  124.) 

This  was  part  of  a  provision  making  an  appropriation  for  the  Capitol  po- 
lice, in  the  legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal 
year  1903,  cited  above.  It  was  followed  by  a  further  provision  requiring  one 
half  the  appropriation  to  be  disbursed  by  the  Secretary  of  the  Senate  and  the 
other  half  to  be  disbursed  by  the  Clerk  of  the  House  of  Representatives.  Like 
provisions  have  been  repeated  in  similar  appropriation  acts  for  recent  years, 
the  number  of  privates  has  been  increased,  and  other  changes  have  been  made 
in  the  police  force,  which  are  omitted  here  as  local  and  temporary.  The  provi- 
sion for  the  fiscal  year  1917  was  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 

§  3408.  (R.  S.  §  1822.)     Capitol  police;  number  and  pay. 

The  Capitol  police  shall  consist  of  the  following  members,  to  be 
paid  at  the  following  rates,  respectively,  per  annum,  on  the  order  of 
the  Sergeant-at-Arms  of  the  Senate  and  the  Sergeant-at-Arms  of  the 
House,  or  of  either  of  them,  namely : 

One  captain,  at  two  thousand  four  hundred  and  one  dollars  and 
twenty  cents ;  three  lieutenants,  at  two  thousand  and  seventy  dollars 
each;  twenty-seven  privates,  at  one  thousand  eight  hundred  and 
twenty-one  dollars  and  sixty  cents  each ;  and  eight  watchmen,  at  one 
thousand  one  hundred  and  fifty  dollars  each. 

Act  March  30,  1867,  c.  20,  i  1,  15  Stat.  11.  Act  March  3,  1871,  c.  113,  §  1, 
16  Stat  477. 

Appropriations  for  the  Capitol  police,  for  a  force  and  at  rates  of  pay  varying 
from  the  provisions  of  this  section,  "one  half  to  be  disbursed  by  the  Secretary 
of  the  Senate  and  the  other  to  be  disbursed  by  the  Clerk  of  the  House  of 
Representatives,"  are  made  by  the  annual  legislative,  executive,  and  judicial 
appropriation  acts.  The  provision  for  the  fiscal  year  1917  was  by  Act  May 
10,  1916,  c.  117,  §  1,  39  Stat. 

§  3409.  (R.  S.  §  1823.)     Suspension  of  members  of  force. 

The  captain  of  the  Capitol  police  may  suspend  any  member  of 
the  force,  subject  to  the  approval  of  the  two  Sergeants-at-Arms  and 
of  the  Architect  of  the  Capitol  Extension. 
Act  March  3,  1873,  c.  226,  17  Stat.  488. 

The  Sergeants-at-Arms  of  the  two  houses  of  Congress  were  given  sole  power 

to  select  the  Capitol  police  force  by  Act  April  28,  1902,  c.  254,  §  1,  ante,  §  3407, 

and  the  office  of  Architect  of  the  Capitol  was  designated  "Superintendent  of 

the  Capitol  Building  and  Grounds"  by  Act  Feb.  14,  1902,  c.  17,  ante,  §  3370. 

See  note  to  R.  S.  §  1821,  ante,  §  3406. 

Notes  of  Deoistons 

Statutory  history  of  police.— The  stat-  Appointment  and  removal.— Neither  a 

utory  history  of  the  Capitol  police  ex-  commission  nor  other  technical  form  of 

amined  and  stated.     Bradshaw  v.  U.  S.  appointment  is  necessary  for  the  ap- 

(1878)  14  Ct.  CI.  78.  pointment   of   the   Capitol   police,   and 

Police    as    employes    of    Senate    and  their  removal  from  office  may  be  as  in- 

House  of  Representatives.— Though  the  formal  as  their  appointment.     Thwing 

Capitol    police   are   borne   on   the   pay  v.  U.  S.  (1880)  16  Ct  CI.  13. 

rolls  of  Congress,  yet  being  appointed  Where   members  of  the  Capitol  po- 

by  the  Capitol  police  board,  and  being  lice    remained    absent   from   duty  with 

custodians  of  the  building  and  grounds  no  notice  that  they  intended  to  return, 

of  the  Capitol,  they  have  not  been  re-  and    their    names   were    stricken   from 

garded  as  employes  of  the  Senate  and  the  pay   rolls,  they   must  be   regarded 

House    in    previous    legislation.      Alia-  as  having  been  removed,   even  though 

bach  V.  U.  S.  (1884)  19  Ct  CL  556.  subsequently  restored  to  duty.    Id. 
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§  3410.  (Act  March  3,  1875,  c.  129,  §  1.)  Pay  of  members  un- 
der suspension. 
Hereafter,  whenever  a  member  of  the  Capitol  police  or  watch 
force  is  suspended  from  duty  for  cause,  said  policeman  or  watch- 
man shall  receive  no  compensation  for  the  time  of  such  suspension  if  he 
shall  not  be  re-instated.    (18  Stat.  345.) 

This  is  a  proviso  annexed  to  the  appropriation  for  pay  of  the  Capitol  police, 
in  the  legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal  year 
1876,  cited  above. 

A  like  provision,  without  the  word  "hereafter,"  was  contained  in  the  similar 
appropriation  act  for  the  year  next  preceding. 

§  3411.  (R.  S.  §  1824.)     Uniform. 

The  Sergeant-at-Arms  of  the  Senate  and  the  Sergeant-at-Arms  of 
the  House  of  Representatives  are  directed  to  select  and  regulate  the 
pattern  for  a  uniform  for  the  Capitol  police  and  watchmen,  and  to 
furnish  each  member  of  the  force  with  the  necessary  belts  and  arms, 
at  a  cost  not  to  exceed  twenty  dollars  per  man^  payable  out  of  the 
contingent  fund  of  the  Senate  and  House  of  Representatives  upon  the 
certificate  of  the  officers  above  named. 

Act  March  30,  1867,  c.  20,  {  1.  15  Stat.  11. 

The  wearing  of  the  uniform,  when  on  duty,  was  prescribed  by  a  provision  of 
Act  March  3,  1901,  c.  830,  S  1,  post,  f  3413. 

§  3412.  (R.  S.  §  1825.)     At  whose  expense. 

The  members  of  the  Capitol  police  shall  furnish,  at  their  own  ex- 
pense, each  his  own  uniform,  which  shall  be  in  exact  conformity  to 
that  required  by  regulation  of  the  Sergeants-at-Arms. 
Act  July  20,  1868,  c.  176,  {  1,  15  Stat  94. 

§  3413.  (Act  March  3,  1901,  c.  830,  §  1.)     Capitol  police  to  wear 
uniform  while  on  duty. 
Hereafter  the  officers,  privates,  and  watchmen  of  the  Capitol 
police  shall,  when  on  duty,  wear  the  regulation  uniform.    (31  Stat. 
963.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriaUon 
act  for  the  fiscal  year  1902,  cited  above. 

This  provision  was  repeated  in  the  similar  appropriation  acts  for  each  of 
the  fiscal  years  1904  and  1905,  Act  Feb.  25,  1903,  c.  755,  §  1,  32  Stat  857, 
and  Act  March  18,  1904,  c.  716,  §  1,  33  Stat.  89,  but  it  was  not  repeated  in 
connection  with  the  appropriation  for  ^e  Capitol  police  in  the  similar  acts  for 
subsequent  fiscal  years. 

Provisions  for  selecting  and  furnishing  the  uniforms  were  made  by  R.  S.  H 
1824,  1825,  ante,  §|  3411,  3412. 

§  3414.  (Act  May  28,  1896,  c.  252,  §  1.)     Capitol  police  to  police 
Capitol  building  and  grounds. 

Hereafter  the  Capitol  police,  under  the  direction  of  the  Sergeants- 
at-Arms  of  the  Senate  and  of  the  House  of  Representatives  and  of 
the  [Architect  of  the  Capitol],  shall  police  the  Capitol  building  and 
the  Capitol  grounds.    (29  Stat.  143.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1897,  cited  above. 

The  words  of  this  section,  "Architect  of  the  Capitol,"  inclosed  in  brackets, 
were  superseded  by  the  designation  of  the  office  as  "Superintendent  of  the  Capi- 
tol Building  and  Grounds''  and  the  transfer  of  the  powers  and  authority  of  the 
office  to  said  Superintendent  by  Act  Feb.  14,  1902,  c.  17,  ante,  |  3370. 

§  3415.  (Act  April  29,  1876,  c.  86.)  Capitol  police  to  protect  Capi- 
tol grounds. 
It  shall  be  the  duty  of  the  Capitol  police  hereafter  to  prevent-  any 
portion  of  the  Capitol  grounds  and  terraces  from  being  used  as 
play-grounds  or  otherwise,  so  far  as  may  be  necessary  to  protect 
the  public  property,  turf  and  grass  from  destruction  or  injury.  (19 
Stat.  41.) 

This  was  an  act  entitled  **An  act  to  protect  the  public  property,  torf,  and 
grass  of  the  Capitol  grounds  from  injury." 
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§  3416.  (R.  S.  §  1826.)     Supervision  extended  over  Botanical  Gar- 
den. 

The  supervision  of  the  Capitol  police  shall  be  extended  over  the 
Botanical  Garden. 

Res.  July  15,*  1870,  No.  131,  16  Stat.  391. 

A  further  proyision  of  this  section,  which  authorized  the  employment  of  ad- 
ditional police  force,  was  repealed  by  Act  Aug.  15,  1876,  c.  287,  §  1,  10  Stat 
144. 

§  3417.  (R.  S.  §  1827.)     Superintendent,  etc.,  pf  Botanical  Garden 
and  green-houses. 
There  shall  be  a  superintendent,  assistants,  and  two  additional 
laborers  in  the  Botanical  Garden  and  green-houses,  who  shall  be  un- 
der the  direction  of  the  Joint  Committee  on  the  Library. 
Act  March  3,  1873,  c.  226,  i  1,  17  Stat.  491. 

The  Superintendent  of  the  Library  building  and  grounds  was  authorized  to 
disburse  the  appropriations  for  the  Botanical  Garden  by  a  provision  of  Act 
July  19,  1897,  c  9,  §  1,  ante,  f  136. 

Cited  without  definite  application, 
Neely  v.  Henkel  (1901)  21  Sup.  Ct  302, 
304,  180  U.  S.  109,  45  L.  Ed.  448. 

§  3418.  (R.  S.  §  1832.)     Annual  statement  of  public  property. 

It  shall  be  the  duty  of  the  officer  or  officers  having  in  charge  the 
property  of  the  United  States  in  and  about  the  Capitol,  the  Pres- 
ident's House,  and  the  Botanical  Garden,  to  furnish  an  annual 
statement  to  the  [Architect  of  the  Capitol  Extension],  by  the  first 
day  of  December,  setting  forth  the  public  property  in  all  the  build- 
ings, rooms,  and  grounds  under  their  charge,  purchased  during  each 
year,  and  an  account  of  the  disposition  of  such  property  during  the 
same  period,  whether  by  sale  or  otherwise. 
Act  June  4,  1872,  c.  287,  17  Stat.  220. 

The  words  of  this  section,  "Architect  of  the  Capitol  Extension,"  inclosed  in 
brackets,  were  superseded  by  the  designation  of  the  oflSce  as  ^'Superintendent 
of  the  Capitol  Building  and  Grounds*'  and  the  transfer  of  the  powers  and  au- 
thority of  the  office  to  said  Superintendent  by  Act  Feb.  14,  J.902,  c  17,  ante, 
13370. 
See  note  to  R.  S.  §  1833,  post,  |  3419. 

§  3419.  (R.  S.  §  1833.)     Inventory  of  public  property. 

The  [Architect  of  the  Capitol  Extension]  shall  make  out  and 
keep,  in  proper  books,  a  complete  inventory  of  all  public  property 
in  and  about  the  Capitol,  the  Botanical  Garden,  and  the  President's 
House,  adding  thereto,  from  time  to  time,  an  account  of  such  prop- 
erty as  may  be  procured,  subsequently  to  the  taking  of  the  first  in- 
ventory, as  well  as  an  account  of  the  sale  or  other  disposal  of  such 
property.  And  he  shall'  submit  an  annual  report  of  such  invento- 
ries and  accounts,  on  the  first  Monday  of  December  to  Congress. 
Act  July  15,  1870,  c  300,  i  2,  16  Stat  364. 

The  words  of  this  section,  "Architect  of  the  Capitol  Extension,"  inclosed  in 
brackets,  were  superseded  by  the  designation  of  the  office  as  ''Superintendent 
of  the  Capitol  Building  and  Grounds"  and  the  transfer  of  the  powers  and  au- 
thority of  the  office  to  said  Superintendent  by  Act  Feb.  14,  1902,  c.  17,  ante, 
13370. 

Subsequent  provisions  for  an  annual  inventory  of  all  public  property  in  and 
belonging  to  the  Executive  Mansion,  to  be  made  by  the  steward,  under  direc- 
tion of  the  officer  in  charge  of  public  buildings  and  grounds,  and  to  be  sub- 
mitted to  Congress  with  the  annual  report  of  said  officer,  were  made  by  Act 
April  17,  1900,  c.  192,  i  1,  31  Stat  97.  They  were  superseded  by  more  com- 
prehensive provisions  of  the  same  nature,  but  directing  such  inventory  to  be 
submitted  to  the  President  for  his  approval,  and  then  to  be  kept  in  the  office 
of  Public  Buildings  and  Grounds,  made  by  Act  June  25,  1910,  c.  384,  §  2, 
ante,  |  231. 

§  3420.  (R.  S.  §  1834.)     Two  last  sections  not  to  apply  to  Library 
of  Congress,  etc. 
The  two  preceding  sections  shall  not  apply  to  the  books,  pam- 
phlets, papers,  and  documents  in  the  Library  of  Congress,  nor  to  the 
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supplies  of  stationery  and  fuel  in  the  several  public  buildings  and 
offices  therein  referred  to. 

Act  July  15,  1870,  c.  300,  §  3,  16  Stat.  364. 

Inventories  and  accounts  of  property  were  required  to  be  made  by  the  officers 
of  the  Senate  and  of  the  House  of  Representatives  by  R.  ^  f  72,  ante,  {  105, 
'  and  by  the  heads  of  the  Executive  Departments  by  R.  S.  f  197,  ante,  §  280. 

§  3421.  (R.  S.  §  1835.)     Extra  pay  prohibited. 

No  pay  or  compensation  other  than  is  fixed  by  this  Title  shall  be 
allowed  to  any  officer,  employe,  or  laborer  embraced  within  the  pro- 
visions hereof. 

Act  July  12,  1870.  c.  251,  f  4,  16  Stat  250. 
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8422.  Oath  by  members  of  State  legis-      3424.  Assent  of  States  to  purchase  of 

latures  and  State  officers.  lands  for  forts,  etc. 

3423.  By  whom  administered. 

§  3422.  (R.  S.  §  1836.)  Oath  by  members  of  State  legislatures  and 
State  officers. 
Every  member  of  a  State  legislature,  and  every  executive  and  judi- 
cial officer  of  a  State,  shall,  before  he  proceeds  to  execute  the  duties 
of  his  office,  take  an  oath  in  the  following  form,  to  wit :  "I,  A  B,  do 
solemnly  swear  that  I  will  support  the  Constitution  of  the  United 
States." 

Act  June  1,  1789.  c.  1,  §  3,  1  Stat.  23. 

§  3423.  (R.  S.  §  1837.)     By  whom  administered. 

Such  oath  may  be  administered  by  any  person  who,  by  the  law  of 
the  state,  is  authorized  to  administer  the  oath  of  office ;  and  the  per- 
son so  administering  such  oath  shall  cause  a  record  or  certificate 
thereof  to  be  made  in  the  same  manner  as,  by  the  law  of  the  State, 
he  is  directed  to  record  or  certify  the  oath  of  office. 
Act  June  1,  17S9,  c.  1,  §  3,  1  Stat.  23. 

§  3424.  (R.  S.  §  1838.)  Assent  of  States  to  purchase  of  lands  for 
forts,  etc. 
The  President  of  the  United  States  is  authorized  to  procure  the 
assent  of  the  legislature  of  any  State,  within  which  any  purchase  of 
land  has  been  made  for  the  erection  of  forts,  magazines,  arsenals, 
dockyards,  and  other  needful  buildings,  without  such  consent  having 
been  obtained. 

Act  April  28,  1828,  c.  41,  f  2,  4  Stat.  264. 

The  various  acts»  subseciuent  to  the  Revised  Statutes,  which  provided  for 
the  admission  of  new  State*}  into  the  Union,  are  the  following :  Act  March  3, 
1875,  c.  139,  18  Stat.  474,  for  the  admission  of  Colorado ;  Act  Feb.  22,  1889, 
c.  180,  25  Stat.  676,  for  the  admission  of  North  Dakota,  South  Dakota,  Mon- 
tana, and  Washington;  Act  July  3,  1890,  c.  656,  26  Stat.  215,  for  the  ad- 
mission of  Idaho;  Act  July  10,  1890,  c.  664,  26  Stat.  222,  for  the  admission 
of  Wyoming ;  Act  July  16,  1894,  c.  138,  28  Stat.  107,  for  the  admission  of 
Utah ;  Act  June  16,  1906,  c.  3335,  34  Stat.  267,  for  the  admission  of  Oklaho- 
ma ;  Act  June  20,  1910,  c.  310,  36  Stat.  557,  and  Res.  Aug.  21,  1911,  No.  8, 
37  Stat.  39,  for  the  admission  of  New  Mexico  and  Arizona. 

Provisions  of  these  acts  relating  to  the  proceedings  for  the  admission  of  the 
State  into  the  Union,  and  the  requisites  and  conditions  thereof,  and  to  the  or- 
ganization of  the  State  government,  are  omitted,  as  temporary  in  their  nature, 
and  executed  on  or  before  the  admission  of  the  State;  similar  provisions  of 
previous  acts  not  having  been  incorporated  into  the  Revised  Statutes. 

Other  more  permanent  provisions  of  these  acts,  if  still  in  force,  are  set  forth, 
or,  if  superseded  by  later  statutes,  are  referred  to  in  connection  with  them, 
under  the  titles  to  which  they  relate  respectively.  Thus,  provisions  for  Repre- 
sentatives in  Congress  from  each  of  such  new  States  are  set  forth  or  referred  to 
under  Title  II,  "The  Congress,"  c.  2;  provisions  for  the  organization  of  ju- 
dicial districts  and  courts  of  the  United  States  in  such  States,  the  terms  of  the 
courts  and  places  and  times  of  holding  them,  the  appointment  of  district 
judges,  and  the  appointment,  duties,  etc.,  of  United  States  district  attorneys, 
marshals,  and  clerks  of  the  courts,  under  Title  XII  C,  **The  Judicial  Code," 
c.  5 ;  provisions  granting  to  such  States  public  lands,  etc.,  for  internal  improve- 
ments, public  buildings,  support  of  schools,  universities,  etc.,  under  Title 
XXXII,  **The  Public  Lands,"  c.  lOA;  and  those  granting  swamp  and  over- 
flowed lands,  etc.,  under  the  same  Title,  c.  lOD. 

The  western  boundary  line  of  the  State  of  Arkansas  was  extended  by  Act 
Feb.  10,  1905,  c.  571,  33  Stat.  714, 
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The  boundary  line  between  the  State  of  South  Dakota  and  the  State  of  Ne- 
braska was  established  by  Act  March  1,  1905,  c.  1295,  33  Stat.  820. 

Consent  of  Congress  to  an  agreement  by  the  States  of  Missouri  and  Kan- 
sas fixihg  the  boundary  line  between  them  and  determining  jurisdiction  of  of- 
fenses on  the  Missouri  River  was  given  by  Res.  June  7,  1910,  No.  31,  36  Stat. 
881. 

Consent  of  Congress  to  an  agreement  by  the  States  of  Oregon  and  Washing- 
ton tixingT  the  boundary  line  between  them  was  given  Res.  June  10,  1910,  No. 
32,  36  Stat.  881. 

Consent  of  Congress  to  an  agreement  by  the  States  of  Wisconsin,  Illinois, 
Indiana,  and  Michigan,  determining  jurisdiction  of  offenses  on  Lake  Michigan, 
was  given  by  Res.  June  22,  1910,  No.  34,  36  Stat.  882. 

The  boundary  line  between  Texas  and  New  Mexico  was  reaffirmed  by  Res. 
Feb.  16,  1911,  No.  6,  §§  1-4,  36  Stat,  1454. 

Consent  of  Congress  was  given  to  each  of  the  States  to  enter  into  an  agree- 
ment or  compact  with  any  other  State  or  States  for  the  purpose  of  conserving 
the  forests  and  the  water  supply,  by  Act  March  1,  1911,  c.  186,  {  1,  set  forth 
post,  f  5174. 

Notes  of  Deoisloiui 

Payment  for  land.— Payment  of  the  nection  with  this  section,  and  construed, 

purchase  money  for  the  land  may  be  (1877)  15  Op.  Atty.  Gen.  212. 

made,    though    the    legislature    of    the  See,  also,  notes  under  Const,  art  1,  { 

state  has  not  consented  to  the  purchase.  8,  cL  17. 
Section  6902,  post,  considered  in  con- 
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Title  XXIII 

THE  TERRITORIES  AND  INSULAR. POSSES- 
SIONS 


This  Title  of  the  Revised  Statutes  was  divided  into  three  chapters,  as  fol- 
lows: 

Chapter  1.    Provisions  common  to  all  the  Territories. 

Chapter  2.    Of  provisions  concerning  particular  organized  Territories. 

Chapter  3.    Provisions  relating  to  the  unorganized  Territory  of  Alaska. 

At  the  time  of  the  enactment  of  the  Revised  Statutes  there  were  nine  or- 
ganized Territories:  Utah,  New  Mexico,  Washington,  Colorado,  Dakota,  Ari- 
zona, Idaho,  Montana,  and  Wyoming.  All  these  have  since  been  admitted  as 
States  into  the  Union,  the  Territory  of  Dakota  constituting  the  States  of 
North  Dakota  and  South  Dakota.  See  note  at  end  of  Title  XXII,  "The  States." 
Thereby  the  provisions  of  Chapters  1  and  2  of  this  Title  were  superseded,  ex- 
cept such  provisions  of  Chapter  1  as  may  be  applicable  to  Territories  subse- 
quently established  or  acquired. 

After  the  enactment  of  the  Revised  Statutes,  also,  a  temporary  government ' 
for  the  Territory  of  Oklahoma  was  provided  for  by  Act  May  2,  1890,  c.  182, 
26  Stat.  81,  and  later  provisions ;  the  Indian  Territory  was  defined,  and  provi- 
sion made  for  its  government  and  as  to  the  laws  applicable  therein,  by  said 
Act  May  2,  1890,  c.  182,  and  later  provisions,  particularly  Act  June  28,  1898, 
c.  517,  30  Stat  495 ;  and  the  two  Territories  were  admitted  to  the  Union  as 
the  State  of  Oklahoma,  pursuant  to  Act  June  16,  1906,  c.  3335,  34  Stat  267, 
and  thereby  the  application  of  any  provisions  of  this  Title  to  either  of  said 
Territories  while  existing  as  such  was  superseded. 

The  provisions  of  Chapter  3  of  this  Title,  relating  to  the  former  unorganized 
Territory  of  Alaska,  were  also  in  part  superseded  or  repealed  by  provisions 
relating  or  applicable  to  the  Territory  of  Alaska,  as  constituted  by  Act  Aug. 
24,  1912,  c.  387,  37  Stat.  512,  which  are  placed  under  Chapter  3A,  "Alaska," 
added  to  this  Title,  and  as  to  the  remaining  part  were  amended  and  re-en- 
acted or  repealed  by  other  subsequent  acts.  See  notes  to  said  Chapters  3  and 
3A. 

Besides  said  additional  Chapter  3A,  other  chapters  are  added,  in  like  man- 
ner, to  include  provisions  relating  to  the  several  Territories  or  other  insular 
possessions  acquired  since  the  enactment  of  the  Revised  Statutes. 

Each  of  said  additional  chapters  includes  organic  provisions  for  the  govern- 
ment of  the  particular  Territory  and  for  the  extension  to  it  of  the  Constitution 
and  laws  of  the  United  States  in  general,  and  other  provisions  especially  made 
regarding  it  and  with  reference  to  its  situation,  conditions,  etc.  But  all  pro- 
visions relating  to  the  operations  of  the  government  of  the  United  States  and 
the  enforcement  of  its  laws  in  the  Territories,  as  part  of  a  general  system, 
such  as  the  organization,  jurisdiction,  and  proceedings  of  the  United  States 
courts,  the  disposal  of  the  public  lands,  the  collection  of  the  revenue,  the 
regulation  of  navigation,  commerce,  fisheries,  etc.,  are  placed  in  connection 
with  the  provisions  of  the  Revised  Statutes  and  of  subsequent  acts  relating 
to  those  subjects,  under  other  appropriate  titles,  and  the  codes  or  other  bodies 
of  law  which  have  been  enacted  or  adopted  for  particular  Territories,  em- 
bodying the  general  civil  law,  penal  law,  civil  procedure,  criminal  procedure, 
etc.,  are  omitted,  as  wholly  local  in  their  nature  and  operation. 


Chap.  Sec. 

1.  Provitiont  Common  to  All  the  Territories 3425 

2.  Provitiont  Concerning  Particular  Organized  Territories 

3.  Provitiont  Relating  to  the  Unorganized  Territory  of  Alaska 

3a.  Alaska    3528 

3b.  Hawaii    3644 

3c.  Porto  Rico   3747 

3d.  The   Philippine   Islands 3804 

3b«  Guano  Islands 3916 
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CHAPTER  ONE 
Provisions  Common  to  All  the  Territories 


Sec. 

3425.  Rights  of  Indians  in  person  and 

property   not   impaired   by    this 
Title,  etc.;    boundaries,  etc. 

3426.  Authority  to  regulate  Indians. 

3427.  Executive  power. 

3428.  Veto  power. 

3429.  Secretary. 

3430.  Secretary's  duties. 

3431.  Secretary  to  furnish  annual  esti- 

mates for  expenses  of  Territory 
to  Secretary  of  the  Treasury. 

3432.  Salaries  of  governors  and  secre- 

taries. 

3433.  Legislative  power. 

3434.  Census  and  election. 

3435.  Time  and  place  of  holding  elec- 

tion. 

3436.  Apportionment. 

3437.  Laws    to   be   submitted    to   Con- 

gress. 
8438.  Extent  of  legislative  power. 

3439.  Limit  of  time  of  sessions. 

3440.  Extraordinary  sessions. 

3441.  Compensation  of  members. 

3442.  Members  of  legislature  prohibited 

from  holding  certain  offices. 

3443.  Prohibition    of    extra    compensa- 

tion to  certain  officers. 

3444.  Election  of  justices  of  the  peace 

and  militia  officers. 

3445.  Filling  vacancy  in  office  of  jus- 

tice of  the  peace. 

3446.  Other  officers. 

3447.  Vacancies,  how  filled. 

3448.  Qualifications  of  voting  and  hold- 

ing office  at  first  election. 

3449.  At  Bubsequent  elections. 

3450.  Bigamists,    etc.,    disqualified     as 

voters  and  ineligible  for  office. 

3451.  Subordinate    officers    of    legisla- 

ture. 

3452.  Delegate  to  Congress. 

3453.  Time,     places,     and     manner    of 

electing  Delegate. 

3454.  Supreme  Courts  of  Territories. 

3455.  Judicial  districts  and  courts. 

3456.  Jurisdiction    of    justices    of    the 

peace. 

3457.  Chancery  and  common-law  juris- 

diction. 

3458.  Common-law  and  chancery  juris- 

diction;    exercise    under   codes, 
rules  of  practice,  etc. 

3459.  Appellate  jurisdiction  of  Supreme 

Court. 

3460.  Clerk  of  Supreme  Court. 

3461.  Clerk  of  district  court 

3462.  Register  in   chancery;     residence 

and  office. 

3463.  Judicial  districts;   how  defined. 

3464.  Judjjos  of  Supreme  Court  to  hear 

certain  causes. 

3465.  District  attorneys. 

3466.  Marshals. 

3467.  Appointment  of  governor,  etc. 

3468.  Oath  of  office;  bow  qualified. 
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Sec. 

3469.  Time  of  commencement  of  sala- 

ries of  officers. 

3470.  When  salaries  to  be  paid,  etc. 

3471.  Fees  of  clerks,  etc 

3472.  Costs  of  trials  of  Indians  commit- 

ting certain  crimes. 

3473.  Salary  not  to  be  paid  when  offi- 

cer is  absent. 

3474.  Seat    of    government    in    a    new 

Territory. 

3475.  Accounts   of   the   Territories,   no 

payments  unless  approved  by 
Congress. 

3476.  Limitation  on  expenses  of  print- 

ing. 

3477.  Limitation  on  expenses  of  legis- 

lature. 

3478.  Legislatures  not  to  grant  special 

charters;  general  incorporation 
acts. 

3479.  Legislatures  not  to  pass  local  or 

special  laws  in  certain  cases. 

3480.  Legislatures  not  prohibited   from 

creating  new  counties  and  locat- 
ing county  seats  thereof. 

3481.  Legislatures   not  to  subscribe   to 

stock,  etc.,  of  any  corporation, 
etc. 

3482.  Legislatures  not  to  authorize  debt 

except  in  certain  cases;  limita- 
tion of  total  indebtedness  of 
Territory;  refunding  not  pro- 
hibited. 

3483.  Limitation  of  indebtedness  to  be 

incurred  by  municipal  corpora- 
tions, counties,  etc.;  provisions 
of  act  pot  retroactive. 

3484.  Amendment  of  Act  July  30,  1886, 

c.  818;  permission  for  issuance 
of  bonds  by  municipal  corpora- 
tions for  sanitary,  etc.,  purpos- 
es, construction  of  sewers,  wa- 
terworks, and  improvement  of 
streets;  election;  form  of  bonds; 
sinking  fund;    rate  of  interest. 

3485.  Amendment  of  Act  July  30,  1886, 

c.  818;  permission  for  issuance 
of  bonds  by  municipal  corpora- 
tions for  erection  of  city  build- 
ings and  purchase  of  sites;  elec- 
tion, form  of  bonds;  sinking 
fund;  rate  of  interest;  limit  of 
issue. 

3486.  Act  not  to  abridge  the  power  of 

Congress  to  annul,  etc,  laws 
passed  by  Territorial  legisla- 
tures. 

3487.  Subsequent    acts    of    Territorial 

legislatures  in  conflict  with  this 
act,  void. 

3488.  Divorce  not  to  be  granted  with- 

out one  year's  previous  resi- 
dence of  party  applying  there- 
for. 

3489.  Limitation  on   right   of  religious 

corporations  to  hold  real  estate. 
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8«c. 

8490.  Acquisition  or  ownership  of  land 
in  Territories  by  aliens,  prohib- 
ited. 

8401.  Provisions  of  act  not  to  apply  to 
lands  previously  acquired  by 
aliens,  nor  to  aliens  who  be- 
come residents. 

8492.  Provisions  of  act  not  to  prevent 

acquisition  of  lands  by  inherit- 
ance or  in  collection  of  debts, 
nor  acquisition  and  enforcement 
of  liens,  etc. 

8493.  Conveyance    by    aliens    of   lands 

held  contrary  to  provisions  of 
act,  before  institution  of  escheat 
proceedings. 

3494.  Proceedings  for  escheat. 

3495.  Condemnation  and  sale  of  lands; 

disposition  of  proceeds;  dismis- 
sal of  suit  upon  alien  conform- 
ing to  law,  etc. 

8496.  Provisions  of  act  not  to  be  con- 

strued to  refer  to  District  of 
Columbia,  nor  to  authorize 
aliens  to  acquire  public  lands, 
nor  to  affect  laws  regulating 
disposal  of  public  lands. 

8497.  Act     March     2,     1897,     c.     363, 

amended  to  extend  to  aliens  in 
respect  of  real  estate  in  District 
of  Columbia. 

8498.  Acquisition  of  real  estate  in  Dis- 

trict of  Columbia  by  aliens  or 
alien  corporations,  prohibited. 

3499.  Acquisition  of  real  estate  in  Dis- 
trict of  Columbia  by  corpora- 
tions more  than  20  per  cent,  of 
whose  stock  is  owned  by  aliens, 
prohibited. 

8500.  Forfeiture  of  property  acquired, 
held,  or  owned  in  violation  of 
provisions  '  of  act;  proceedings 
for  enforcement. 

3501.  Ownership  in  District  of  Colum- 

bia of  legations  or  of  residences 
by  representatives  of  foreign 
governments  or  attaches  there- 
of. 

3502.  Inspection    of    coal    mines;     ap- 

pointment  and   qualification   of 
mine  inspector. 
8503.  Mine    inspectors;     eligibility    for 
appointment. 

3504.  Mine  inspectors;   duties;    reports. 

3505.  Notice   to   owners  and   managers 

of  unsafe  condition  of  mine  re- 
ported by  mine  inspector. 

3506.  Two  shafts,  slopes,  etc.,  to  be  pro- 

vided for  each  mine. 


Sec 
3507. 


8508. 
3509. 
3510. 
3511. 
3512. 

3513. 

3514. 
3515. 


3516. 
3517. 


3518. 

3519. 
3520. 
3521. 

3522. 

3523. 


3524. 
3525. 
3526. 


3527. 


Ventilation  to  be  provided;  pre- 
vention of  accumulation  of  coal 
dust. 

Punishment  for  failure  to  comply 
with  requirements  of  act. 

Furnace  shaft  not  to  be  deemed 
escape  shaft 

Time  for  construction  of  escape 
shafts. 

Speaking  tubes  to  be  provided  for 
shafts  or  slopes. 

Safety  catches  and  covers  over- 
head to  be  provided  for  hoisting 
apparatus;  inspection  of  such 
apparatus. 

Children  under  twelve  years  not 
to  be  employed  underground; 
punishment  for  violation  of  pro- 
visions. 

Men  in  charge  of  hoisting  appa- 
ratus or  engines. 

Mine  inspectors;  powers  in  and 
performance  of  duty  of  inspec- 
tion; owners,  etc.,  to  furnish 
means  necessary  therefor. 

Fatal  accidents  to  be  reported. 

Injunction  restraining  operation 
of  mine  on  failure  to  comply 
with  requirements. 

"Owner  or  manager"  defined;  of- 

*  ficers,  etc.,  of  corporations,  per- 
sonally responsible  for  viola- 
tions of  act. 

Mine  inspectors;  salary  and  trav- 
eling expenses. 

Provisions  of  act  to  be  supersed- 
ed by  territorial  statute. 

Contracts  for  care  and  custody  o* 
convicts  in  other  territory  or 
state. 

Constitution  and  laws  of  United 
States  made  applicable  to  all 
the  territories. 

Provisions  of  R.  S.  §§  4197-4200, 
requiring  statements  of  goods 
carried  by  vessels  clearing  to 
foreign  ports,  applicable  to 
trade  between  United  States 
and  noncontiguous  territories, 
etc. 

Penitentiaries. 

Rules  for  their  government. 

Payment  of  marshal,  etc.,  and  of 
expenses  of  subsistence,  etc.,  of 
offenders. 

Imprisonment  in  penitentiaries. 


§  3425.  (R.  S.  §  1839.)  Rights  of  Indians  in  person  and  property 
not  impaired  by  this  Title,  etc. ;  boundaries,  etc. 
Nothing  in  this  Title  shall  be  construed  to  impair  the  rights  of 
person  or  property  pertaining  to  the  Indians  in  any  Territory,  so 
long  as  such  rights  remain  unextinguished  by  treaty  between  the 
United  States  and  such  Indians,  or  to  include  any  Territory  which, 
by  treaty  with  any  Indian  tribe,  is  not,  without  the  consent  of  such 
tribe,  embraced  within  the  territorial  limits  or  jurisdiction  of  any 
State  or  Territory;  but  all  such  territory  shall  be  excepted  out  of 
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the  boundaries,  and  constitute  no  part  of  any  Territory  now  or  here- 
after organized  until  such  tribe  signifies  its  assent  to  the  President 
to  be  embraced  within  a  particular  Territory. 

N.  M.,  Act  Sept.  9,  1850,  c.  49,  §  2,  9  Stat.  447.  Utah,  Act  Sept.  9,  1850, 
c.  51,  §  1,  9  Stat.  453.  Colo.,  Act  Feb.  28,  18G1,  c.  59,  §  1,  12  Stat.  172. 
Idaho,  Act  March  3,  18G3,  c.  117,  §  1,  12  Stat.  808.  Dak.,  Act  March  2.  1801, 
c.  86,  §  1,  12  Stat.  239.  Ariz.,  Act  Feb.  24,  18G3,  c.  56,  §  1,  12  Stat.  6G4. 
Mont,  Act  May  26,  1864,  c.  95,  f  1,  13  Stat  85.  Wyo.,  Act  July  25,  1868, 
c.  235,  §  1,  15  Stat.  17a    Wash.,  Act  March  2,  1853,  c.  90,  i  1,  10  Stat  172. 

Notes  of  Deoisioiui 


Indians  and  Indian  lands.— The  laws 
and  proceedings  of  the  Cherokee  Terri- 
tory, so  far  as  relates  to  rights  claim- 
ed under  them,  may  be  placed  on  the 
same  footing  as  other  territories  in  the 
Union.  U.  S.,  Use  of  Mackey,  v.  Coxe 
(1855)  18  How.  100,  103,  15  L.  Ed. 
299. 

Service  of  process  issued  from  a  ter- 
ritorial district  court  on  an  Indian  res- 
ervation not  embraced  within  the  lim- 
its of  jurisdiction  of  the  territory  is 
void.  Harkness  v.  Hyde  (1878)  98  U. 
S.  476,  25  L.  Ed.  237. 

The  Cherokee  Nation  held,  under  this 
section,  not  to  be  a  territory.  Ex  parte 
Morgan  (D.  C.  1883)  20  Fed.  298,  305. 

Under  Act  1887,  §  6  (§  3951,  post), 
conferring  citizenship  on  Indians  adopt- 
ing the  habits  of  civilized  life  ''without 
in  any  manner  impairing  or  otherwise 
affecting  the  right  of  any  such  Indian 
to  tribal  or  other  property,"  an  Indian 
who  continued  in  the  habits  of  civilized 
life  after  passage  of  the  act  had  no 
claim  to  the  immunity  from  taxation 
guarantied  by  Act  July  13,  1787,  art 
3,  providing  that  the  lands  and  prop- 
erty of  Indians  shall  never  be  taken 
from  them  without  their  consent,  not- 
withstanding such  reservation  as  to 
property  rights,  since  he  voluntarily 
became  what  the  law  said  was  a  United 
States  citizen,  and  hence  was  not  an 
Indian,  within  Act  1787.  Board  of 
Com'rs  of  Miami  County  v.  Godfrey 
(1901)  60  N.  B.  177,  27  Ind.  App.  610. 

Act  July  13,  1787,  art.  3,  provides 
that  the  lands  and  property  of  Indians 
"shall  never  be  taken  from  them  with- 
out their  consent,"  thus  prohibiting  the 
imposition  of  taxes  on  such  lands. 
Act  Feb.  8,  1887,  §  6  (§  3951,  post), 
declares  that  every  Indian  bom  with- 
in the  territorial  limits  of  the  United 
States,  who  has  voluntarily  taken  up  his 
residence  separate  and  apart  from  any 
tribe  of  Indians  therein,  and  has  adopt- 
ed the  habits  of  civilized  life,  is  hereby 
declared  to  be  a  citizen  of  the  United 
States.  Held,  that  an  allegation  in 
answer  to  a  bill  to  enjoin  taxation  of  an 
Indian's  lands  that  such  Indian  was 
bom  within  the  territorial  limits  of  the 
United  States;  that  ever  since  he  has 
been  of  age  he  has  elected  to  and  has 
availed  hvmself  of  all  his  rights  as  a 
citizen  of  the  United  States,  and  has 
voluntarily  elected  to  and  has  taken  up 
his  residence  within  such  territory,  sep- 
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arate  and  apart  from  any  tribe  of  In- 
dians, and  adopted  the  habits  of  civ- 
ilized life,— state  a  good  defense  to  such 
bill,  since  an  Indian  citizen  of  the  Unit- 
ed States  was  not  an  Indian  entitled  to 
exemption,  within  Act  July  13,  1787, 
art  3.     Id. 

Under  this  section,  and  the  treaty  of 
July  3,  1868,  with  the  Shoshones,  pur- 
suant to  which  their  reservation  was 
established,  and  which  contains  no  res- 
ervation or  exception  whereby  it  should 
be  excluded  and  excepted  out  of  the 
territory  within  which  it  was  situated, 
held,  that  the  reservation  was  included 
within  the  territory,  and  that  cattle 
thereon,  belonging  to  a  white  person 
in  no  wise  connected  with  the  Indians, 
were  subject  to  taxation  in  the  county 
within  which  the  reservation  lay.  Tor- 
rey  v.  Baldwin  (1891)  3  Wyo.  430.  26 
Pac.  908. 

Taxation  of  property  on  Indian  res- 
ervation.—A  territorial  legislature  has 
discretion  to  provide  that  a  tax  on  cat- 
tle grazing  on  an  Indian  reservation 
shall  be  assessed  at  a  different  rate 
from  other  property  and  that  the  as- 
sessment be  revised  by  a  different 
board.  Thomas  v.  Gay  (1898)  18  Sup. 
Ct  340,  347,  169  U.  S.  264,  42  L.  Ed. 
740. 

The  levy  of  a  tax  for  county  purposes 
on  personal  property  on  an  Indian  res- 
ervation outside  the  county,  but  to 
which  it  is  attached  for  that  purpose, 
is  not  invalid  on  the  ground  that  the 
persons  taxed  receive  no  benefit  from 
the  expenditure  of  the  money.     Id. 

The  levy  of  a  tax  by  a  territorial 
government  on  personal  property  locat- 
ed on  an  Indian  reservation  not  em- 
braced in  any  organized  county  is  not 
invalid  as  being  taxation  without  rep- 
resentation.    Id. 

A  county  tax  levied  on  personal  prop- 
erty located  on  an  Indian  reservation 
outside  the  county,  pursuant  to  terri- 
torial laws,  is  not  invalid  for  discrim- 
ination, in  that  the  land  on  which  the 
property  is  located  is  Indian  land  and 
is  not  taxed.    Id. 

Cited    without    definite    applloatlon, 

Ex  parte  Kan-gi-shun-ca  (1883)  3  Sup. 
Ct  396,  398,  109  U.  S.  556,  27  L.  Ed. 
1030;  The  Alcalde  (D.  C.  1887)  30 
Fed.  133,  134;  In  re  Rodriguez  (D.  O. 
1897)  81  Fed.  337,  352. 
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§  3426.  (R.  S.  §  1840.)     Authority  to  regulate  Indians. 

Nor  shall  anything  in  this  Title  be  construed  to  affect  the  author- 
ity of  the  United  States  to  make  any  regulations  respecting  the 
Indians  of  any  Territory,  their  lands,  property,  or  rights,  by  treaty, 
law,  or  otherwise,  in  the  same  manner  as  might  be  made  if  no 
temporary  government  existed,  or  is  hereafter  established,  in  any 
such  Territory. 

N.  M-,  Act  Sept,  9,  1850,  c.  49,  |  2,  9  Stat.  447.  Utah,  Act  Sept.  9.  1850,  c. 
51,  §  1,  9  Stat.  453.  Colo.,  Act  Feb.  28,  1861,  c.  50,  §  1,  12  Stat  172.  Idaho, 
Act  March  3,  1863,  c.  117,  §  1,  12  Stat.  808.  Dak.,  Act  March  2,  1861,  c. 
86,  §  1,  12  Stat  239.  Ariz.,  Act  Feb.  24,  1863,  c.  56,  §  1,  12  Stat  664.  Mont., 
Act  May  26,  1864,  c.  95,  §  1,  13  Stat  85.  Wyo.,  Act  July  25,  1868,  c  235,  § 
1.  15  Stat  178.    Wash.,  Act  March  2,  1853,  c.  90,  i  1.  10  Stat  172. 

§  3427.  (R.  S.  §  1841.)     Executive  power. 

The  executive  power  of  each  Territory  shall  be  vested  in  a  gov- 
ernor, who  shall  hold  his  office  for  four  years,  and  until  his  succes- 
sor is  appointed  and  qualified,  unless  sooner  removed  by  the  Pres- 
ident. He  shall  reside  in  the  Territory  for  which  he  is  appointed, 
and  shall  be  commander-in-chief  gf  the  militia  thereof.  He  may 
grant  pardons  and  reprieves,  and  remit  fines  and  forfeitures,  for 
offenses  against  the  laws  of  the  Territory  for  which  he  is  appointed, 
and  respites  for  offenses  against  the  laws  of  the  United  States,  till 
the  decision  of  the  President  can  be  made  known  thereon.  He  shall 
commission  all  officers  who  are  appointed  under  the  laws  of  such 
Territory,  and  shall  take  care  that  the  laws  thereof  be  faithfully 
executed. 

N.  M.,  Act  Sept  9,  1850,  c.  49,  f  3,  9  Stat  447.  Utah,  Act  Sept.  9,  1850, 
c.  51,  §  2,  9  Stat  453.  Wash.,  Act  March  2,  1853,  c.  90,  i  2,  10  Stat.  173. 
Colo.,  Act  Feb.  28,  1861,  c.  59,  {  2,  12  Stat  172.  Dak.,  Act  March  2,  1861, 
c.  86,  i  2,  12  Stat  239.  Ariz.,  Act  Feb.  24,  1863,  c.  56,  §  2,  12  Stat.  665. 
Idaho,  Act  March  3,  1863,  c.  117,  f  2,  12  Stat.  809.  Mont,  Act  May  26, 
1864,  c  95,  f  2,  18  Stat  86.  Wyo.,  Act  July  25,  1868,  c  235,  8  2,  15  Stat. 
178. 

Notes  of  Deoiflioiis 

Powers  of  Governor.— As  a  rule,  the  expressly  conferred  by  law  upon  the 

governor  of  a  territory  can  remove  only  governor,  those  officers  are  not  remov- 

such  officers  as  have  been  duly  appoint-  able  by  him.    Id. 

ed  by  him  to  hold  at  pleasure.     (1874)  The  organic  act  of  Dakota  Territory, 

14  Op.  Atty.  Gen.  422.  section  2,  c.  239,  Act  March  2,  1861, 

He  has  no  power  to  remove  officers  and  this  section  confer  upon  the  govern- 

appointed    during    pleasure    by    others  or  the  power  to  pardon  offenses  against 

than  himself,  or  officers  whose  tenure  the  laws  of  the  territory  without  any 

is  for  a  stated  term  or  for  good  behav-  restriction     or     limitation     whatever, 

ior,   unless   so   authorized   by    the    or-  (1878)  16  Op.  Atty.  Gen.  28. 

ganic  law  or   (in  some  cases)   by   the  The    governor   of   Arizona    territory 

territorial  law.    Id.  held  without  power  to  convene  a  special 

Accordingly,    where    certain    officers  session   of   the    territorial    legislature, 

created  by  a   territorial   statute   were  (1889)  19  Op.  Atty.  Gen.  319. 
appointed   by   the   governor,   with   the 

consent  of  the  council  of  the  territory.  Cited     without    definite    application, 

for  the  term  of  two  years:   Held,  that,  Wingard  v.  U.  S.   (1891)   11  Sup.  Ct 

in  the  absence  of  a  power  of  removal  959,  141  U.  S.  201,  35  L.  Ed.  719. 

§  3428.  (R.  S.  §  1842.)     Veto  power. 

Every  bill  which  has  passed  the  legislative  assembly  of  any  Ter- 
ritory shall,  before  it  becomes  a  law,  be  presented  to  the  governor. 
If  he  approve,  he  shall* sign  it,  but  if  not,  he  shall  return  it,  with 
his  objections,  to  that  house  in  which  it  originated,  and  that  house 
shall  enter  the  objections  at  large  on  its  journal,  and  proceed  to 
reconsider  it.  If,  after  such  reconsideration,  two-thirds  of  that 
house  agree  to  pass  the  bill,  it  shall  be  sent,  together  with  the  ob- 
jections, to  the  other  house,  by  which  it  shall  likewise  be  reconsid- 
ered ;  and,  if  approved  by  two-thirds  of  that  house,  it  shall  become  a 
law.  But  in  all  such  cases  the  votes  of  both  houses  shall  be  deter- 
mined by  yeas  and  nays,  and  the  names  of  the  persons  voting  for  or 
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§   3428  THE  TERRITORIES  AND  INSULAR  POSSESSIONS  (Tit.  23 

against  the  bill  shall  be  entered  on  the  journal  of  each  house.  If 
any  bill  is  not  returned  by  the  governor  within  three  days,  Sundays 
excluded,  except  in  Washington  and  Wyoming,  where  the  term  is 
five  days,  Sundays  excluded,  after  it  has  been  presented  to  him, 
the  same  shall  be  a  law,  in  like  manner  as  if  he  had  signed  it,  unless 
the  legislative  assembly,  by  adjournment  sine  die,  prevent  its  re- 
turn, in  which  case  it  shall  not  be  a  law, 

N.  M.,  Act  Sept  9,  1850,  c.  49.  §  3,  9  Stat.  447.  Act  July  27,  1868,  c.  272, 
§  1,  15  Stat.  239.  Utah,  Act  Sept.  9,  1850,  c.  51,  §  2,  9  Stat.  453.  Wash., 
Act  June  17,  1864,  c.  131,  13  Stat  135.  Colo,  and  Dak.,  Act  March  2,  18a3,  c. 
70,  §§  1,  2,  and  4,  12  Stat.  700,  701.  Ariz.,  Act  Feb.  24,  1863,  c.  56,  |  2,  12 
Stat  665.  Idaho,  Act  March  3,  1803,  c.  117,  §  6,  12  Stat.  810.  Mont.,  Act 
May  26,  1804,  c.  95,  §  6,  13  Stat  88.  Wyo.,  Act  July  25,  1868,  c.  235,  i  6, 
15  Stat  180. 

This  section  was  amended  by  Act  Feb.  18,  1875,  c.  18,  f  1,  18  Stat  318,  by 
adding  thereto  a  proviso  that  a  part  of  the  section  specified  should  not  apply 
to  the  Territories  of  Utah  and  Arizona.  The  amendment  was  superseded  by 
the  admission  of  those  Territories  to  the  Union  as  States,  and  is  therefore 
omitted. 

Notes  of  Decisloiui 

Enactment  of  laws^— A  decision  of  the  of  the  year,  and  passed  the  two  houses 

New  Mexico  supreme  court  sustaining  in  fact,  and  in  ample  time  to  be  sub- 

a  territorial  statute  over  the  objections  mitted  to  the  governor,  who  returned 

that  it  was  not  approved  by  the  gov-  the  bill  to  the  council  with  the  state- 

ernor   and   does   not    appear   to    have  ment  that  he  had  allowed  it  to  become 

reached  him  more  than  three  days  be-  a  law  by  limitation.     Gray  v.  Taylor 

fore   the   adjournment   of   the   legisla-  (1913)  33  Sup.  Ct  199,  227  U.  S.  51, 

ture,  so  as  to  have  become  a  law  by  57  L.  Ed.  413,  affirming  decree  (1911) 

this  section,  and  that  the  bill  was  not  113  P.  588,  15  N.  M.  742,  and  affirming 

signed  by  the  president  of  the  council  judgment  Territory  v.  Board  of  ComVs 

or  the  speaker  of  the  house  of  repre-  of  Lincoln  County  (1911)  117  P.  1127, 

sentatives,  as  required  by  the  respec-  XQ  N.  M.  467. 
tive  rules  of  those  bodies,  will  not  be 

disturbed    by     the    Federal    Supreme  Cited     without    definite    application, 

CJourt  on  appeal,  where  the  statute  ap-  Lyons   v.  Woods    (1894)    14   Sup.    Ct 

pears  in  the  official  copy  of  the  laws  959,  962,  153  U.  S.  649,  38  L.  Ed.  854. 

§  3429.  (R.  S.  §  1843.)     Secretary. 

There  shall  be  appointed  a  secretary  for  each  Territory,  who  shall 
reside  within  the  Territory  for  which  he  is  appointed,  and  shall 
hold  his  office  for  four  years,  and  until  his  successor  is  appointed 
and  qualified,  unless  sooner  removed  by  the  President.  In  case 
of  the  death,  removal,  resignation,  or  absence  of  the  governor  from 
the  Territory,  the  secretary  shall  execute  all  the  powers  and  per- 
form all  the  duties  of  governor  during  such  vacancy  or  absence  or 
until  another  governor  is  appointed  and  qualified. 

N.  M.,  Act  Sept  9,  1850,  c.  49,  §  4.  »  Stat  448.  Utah,  Act  Sept.  9.  1850,  c. 
51,  §  3,  9  Stat.  453.  Wash.,  Act  March  2,  1853,  c.  90,  §  3,  10  Stat  173.  Colo., 
Act  Feb.  28.  1861,  c.  59,  §  3,  12  Stat  172.  Dak.,  Act  March  2,  1861,  c.  86,  § 
3,  12  Stat  240.  Ariz.,  Act  Feb.  24,  1863,  c.  56,  §  2,  12  Stat  665.  Idaho.  Act 
March  3,  18^3,  c.  117,  §  3,  12  Stat.  809.  Mont,  Act  May  26,  1864,  c  95,  i  3, 
13  Stat  86.    Wyo.,  Act  July  25,  1868,  c.  235,  §  3,  15  Stat  179. 

Cited     without    definite    application, 

Wingard  v.  U.  S.   (1891)   11  Sup.  Ct 
959,  141  U.  S.  201,  35  L.  Ed.  719. 

§  3430.  (R.  S.  §  1844.)     Secretary's  duties. 

The  secretary  shall  record  and  preserve  all  the  laws  and  proceed- 
ings of  the  legislative  assembly,  and  all  the  acts  and  proceedings  of 
the  governor  in  the  executive  department;  he  shall  transmit  one 
copy  of  the  laws  and  journals  of  the  legislative  assembly,  within 
thirty  days  after  the  end  of  each  session  thereof,  to  the  President, 
and  two  copies  of  the  laws,  within  like  time,  to  the  President  of 
the  Senate,  and  to  the  Speaker  of  the  House  of  Representatives,  for 
the  use  of  Congress.  He  shall  transmit  one  copy  of  the  executive 
proceedings  and  official  correspondence  semi-annually,  on  the  first 
day  of  January  and  July  in  each  year,  to  the  President.    He  shall 
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prepare  the  acts  passed  by  the  legislative  assembly  for  publication, 
and  furnish  a  copy  thereof  to  the  public  printer  of  the  Territory, 
within  ten  days  after  the  passage  of  each  act. 

N.  M.,  Act  Sept.  0,  1850,  c.  49,  f  4,  9  Stat.  448.  Utah,  Act  Sept  9,  1850, 
c  51,  i  3,  9  Stat.  453.  Wash.,  Act  March  2,  1853,  c  90,  {  3,  10  Stat.  173. 
Colo.,  Act  Feb.  28,  1861,  c.  69,  f  3,  12  Stat  172.  Dak.,  Act  March  2,  1861, 
c.  86.  §  3,  12  Stat  240.  Ariz.,  Act  Feb.  24,  1863,  c.  56,  {  2,  12  Stat.  665. 
Idaho,  Act  March  3,  1863,  c.  117,  §  8,  12  Stat  809.  Mont,  Act  May  26, 
1864,  c.  95,  §  3,  13  Stat  86.  Wyo.,  Act  July  26,  1868,  c.  236,  §  3,  15  Stat 
179.    Act  Aug.  29,  1842,  c.  259.  §  2,  6  Stat  541. 

The  Secretary  was  required  to  furnish  annual  estimates  for  expenses  of  the 
Territory  by  a  provision  of  Act  June  20,  1874,  c.  328,  f  1,  post,  §  3431. 

The  Secretary  of  each  Territory  was  required  to  furnish  to  the  Surveyor- 
General  a  copy  of  every  act  of  the  legislature  incorporating  any  city  or  town, 
by  a  provision  of  Act  March  3,  1877,  c  113,  §  3,  19  Stat  392.  That  provision 
was  superseded  by  the  prohibition  of  the  passage  by  the  legislatures  of  the 
Territories  of  special  acts  incorporating  cities  or  towns,  by  Act  July  30,  1886, 
c.  818,  §  1,  post,  S  3479. 

Cited    without    definite    applloation,      King  v.  McAndrews  (G.  G.  1900)  104 
Lyons  v.  Woods  (1904)  14  Sup.  Ct  959,      Fed.  430,  435. 
963,   153  U.   S.   649,  38  L.   Bd.  854; 

§  3431.  (Act  June  20,  1874,  c.  328.)  Secretary  to  furnish  annual 
estimates  for  expenses  of  Territory  to  Secretary  of  the  Treas- 
ury. 

Hereafter  it  shall  be  the  duty  of  the  secretary  of  each  Territory 
to  furnish  estimates  in  detail  for  the  lawful  expenses  thereof,  to 
be  presented  to  the  Secretary  of  the  Treasury  on  or  before  the 
first  day  of  October  of  every  year.    (18  Stat.  99.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1875,  cited  above. 

The  annual  estimates  for  the  public  service  were  required  to  be  furnished  to 
the  Secretary  of  the  Treasury  on  or  before  October  15  of  each  year,  by  a  pro- 
vision of  Act  March  3.  1901,  c.  1830,  f  5,  post,  f  6734. 

§  3432.  (R.  S.  §  1845.)     Salaries  of  governors  and  secretaries. 

From  and  after  the  first  day  of  July,  eighteen  hundred  and  sev- 
enty-three, the  annual  salaries  of  the  governors  of  the  several 
Territories  shall  be  three  thousand  five  hundred  dollars,  and  the 
salaries  of  the  secretaries  shall  be  two  thousand  five  hundred  dol- 
lars each. 

Act  Jan.  23.  1873,  c.  43,  S  3,  17  Stat  416. 

The  amounts  of  the  salaries  of  the  governors  and  secretaries  of  particular 
territories  are  prescribed  in  provisions  specifically  relating  thereto. 

§  3433.  (R.  S.  §  1846.)     Legislative  power.  • 

The  legislative  power  in  each  Territory  shall  be  vested  in  the  gov- 
ernor and  a  legislative  assembly.  The  legislative  assembly  shall 
consist  of  a  council  and  house  of  representatives.  The  members 
of  both  branches  of  the  legislative  assembly  shall  have  the  qualifi- 
cations of  voters  as  herein  prescribed.  They  shall  be  chosen  for  the 
term  of  two  years,  and  the  sessions  of  the  respective  legislative 
assemblies  shall  be  biennial.  Each  legislative  assembly  shall  fix  by 
law  the  day  of  the  commencement  of  its  regular  sessions.  The 
members  of  the  council  and  of  the  house  of  representatives  shall 
reside  in  the  district  or  county  for  which  they  are  respectively 
elected. 

N.  M.,  Act  Sept.  9,  1850,  c  49,  f  6,  9  Stat  448.  Utah,  Act  Sept  9,  1850, 
c.  51,  f  4,  9  Stat  454.  Wash.,  Act  March  2,  1853.  c.  90,  |  4,  10  Stat  173. 
Colo.,  Act  Feb.  28,  1861,  c.  59,  8  4,  12  Stat.  173.  Dak.,  Act  March  2,  1861, 
c  86,  §  4,  12  Stat  240.  Ariz.,  Act  Feb.  24,  1863,  c.  56,  §  2,  12  Stat.  665. 
Idaho,  Act  March  3,  1863,  c  117,  §  4,  12  Stat.  809.  Mont,  Act  May  26,  1864, 
c.  95,  §  4, 13  Stat  87.    Wyo.,  Act  July  25,  1868,  c  235,  §  4,  15  Stat  179. 

Cited    without    definite    application, 

Ex  parte  Lothrop    (1886)   6  Sup.  Ot 
984,  985,  118  U.  S.  113,  30  U  Ed.  108. 

4  U.S.CoMP.*16-285  (4545) 


Digitized  by 


Google 


§   3434  THB  TERBITORIBS  AND  INSULAR  POSSESSIONS  (Tit  23 

§  3434.  (R.  S.  §  1847.)     Census  and  election. 

Previous  to  the  first  election  for  members  of  the  legislative  as- 
sembly of  a  Territory  in  which  Congress  may  hereafter  provide  a 
temporary  government,  the  governor  shall  cause  a  census  of  the 
inhabitants  and  qualified  voters  of  the  several  counties  and  dis- 
tricts of  the  Territory  to  be  taken  by  such  persons  and  in  such 
mode  as  he  may  designate  and  appoint,  and  the  persons  so  appointed 
shall  receive  a  reasonable  compensation  for  their  services.  And  the 
first  election  shall  be  held  at  such  time  and  places,  and  be  con- 
ducted in  such  manner,  both  as  to  the  persons  who  superintend 
such  election  and  the  returns  thereof,  as  the  governor  may  direct ; 
and  he  shall,  at  the  same  time,  declare  the  number  of  members  of 
the  council  and  house  of  representatives  to  which  each  of  the  coun- 
ties or  districts  is  entitled  under  the  act  providing  such  temporary 
government  for  the  particular  Territory.  The  persons  having  the 
highest  number  of  legal  votes  in  each  of  the  districts  for  members 
of  the  council  shall  be  declared  by  the  governor  to  be  duly  elected 
to  the  council;  and  the  persons  having  the  highest  number  of 
legal  votes  for  the  house  of  representatives  shall  be  declared  by  the 
governor  to  be  duly  elected  members  of  that  house;  but  in  case 
two  or  more  persons  voted  for  have  an  equal  number  of  votes,  and 
in  case  a  vacancy  otherwise  occurs  in  either  branch  of  the  legis- 
lative assembly,  the  governor  shall  order  a  new  election ;  and  the 
persons  thus  elected  to  the  legislative  assembly  shall  meet  at  such 
place  and  on  such  day  as  the  governor  appoints. 

N.  M.,  Act  Sept.  9,  1850,  c.  49,  J  5,  9  Stat.  448.  Utah,  Act  Sept.  9.  1850. 
c.  51,  §  4,  9  Stat.  454.  Wash.,  Act  March  2,  1853,  c.  90,  f  4,  10  Stat  173. 
Colo.,  Act  Feb.  28,  1861,  c.  59,  f  1,  12  Stat.  172.  Dak.,  Act  March  2,  1861, 
c.  86,  S  4,  12  Stat.  240.  Ariz.,  Act  Feb.  24,  1863,  c  56,  S  2,  12  Stat  665. 
Idaho,  Act  March  3,  1863,  c.  117,  f  4,  12  Stat  809.  Mont,  Act  May  26. 
1864,  c.  95,  §  4, 13  Stat  87.    Wyo.,  Act  July  25. 1868.  c.  235,  f  4, 15  Stat  179. 

Subsequent  proyisions  directing  the  several  territorial  legislatures,  at  their 
next  sessions,  to  divide  their  respective  territories  into  council  and  rep- 
resentative districts,  the  council  districts  not  to  exceed  twelve  and  the  repre- 
sentative districts  not  to  exceed  twenty-four  in  any  one  territory,  and  re- 
pealing all  parts  of  this  section  and  of  R.  S.  ff  1849,  1853.  in  conflict  there- 
with, were  made  by  Act  June  19,  1878,  c.  329,  {  1,  20  Stat  193. 

§  3435.  (R.  S.  §  1848.)     Time  and  place  of  holding  election. 

After  such  first  election,  however,  the  time,  place,  and  manner 
of  holding  elections  by  the  people  in  any  newly-created  Territory, 
as  well  as  of  holding  all  such  elections  in  Territories  now  organized, 
shall  be  prescribed  by  the  laws  of  each  Territory. 

N.  M.,  Act  Sept  9,  1850,  c.  49,  f  5.  9  Stat  448.  Utah,  Act  Sept.  9,  1850. 
c  51,  §  4,  9  Stat  454.  Wash.,  Act  March  2,  1853,  c.  90,  f  4,  10  Stat.  173. 
Colo.,  Act  Feb.  28.  1861,  c.  59,  S  1,  12  Stat.  172.  Dak.,  Act  March  2,  1861, 
c  86,  §  4,  12  Stat  240.  Ariz.,  Act  Feb.  24,  1863,  c.  56,  |  2,  12  Stat.  665. 
Idaho,  Act  March  3, 1863,  c  117,  i  4, 12  Stat  809.  Mont,  Act  May  26,  1864, 
c.  95,  f  4,  13  Stat  87.    Wyo.,  Act  July  25,  1868,  c.  235,  f  4,  15  Stat  179. 

§  3436.  (R.  S.  §  1849.)     Apportionment. 

The  apportionment  of  representatioix,  which  the  governor  is  au- 
thorized to  make  by  section  eighteen  hundred  and  forty-seven,  in 
the  case  of  a  Territory  hereafter  erected  by  Congress,  shall  be  as 
nearly  equal  as  practicable  among  the  several  districts  and  counties 
for  such  first  election  of  the  council  and  house  of  representatives, 
giving  to  each  section  of  the  Territory  representation  in  the  ratio 
of  its  population,  except  Indians  not  taxed ;  and  thereafter  in  such 
new  Territory,  as  well  as  in  all  Territories  now  organized,  the  leg- 
islative assemblies,  respectively,  may  readjust  and  apportion  the 
representation  to  the  two  houses  thereof,  among  the  several  coun- 
ties and  districts,  in  such  manner  from  time  to  time,  as  they  deem 
(4546) 
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just  and  proper;  but  the  number  of  either  house,  as  authorized  by 

law,  shall  not  be  increased. 

N.  M.,  Act  Sept.  9,  1850,  c  49,  |  6,  9  Stat  44a  Utah,  Act  Sept.  9, 
1850,  c.  51,  {  4,  9  Stat.  454.  Wash.,  Act  March  2,  1853,  c  90,  |  4,  10  Stat. 
173.  Ck)lo.,  Act  Feb.  28,  1861,  c.  69,  §  1,  12  Stat.  172.  Dak.,  Act  March 
2,  1861,  c  86,  {  4,  12  Stat.  240.  Ariz.,  Act  Feb.  24,  1863,  c.  66,  8  2,  12 
Stat.  665.  Idaho,  Act  March  3,  1863,  c  117,  §  4,  12  Stat.  809.  Mont.,  Act 
May  26,  1864,  c.  95,  §  4, 13  Stat.  87.  Wyo.,  Act  July  25,  1868,  c.  235,  {  4,  15 
Stat.  179.  Act  June  15,  1844,  c.  69,  §  1,  5  Stat  670. 
See  note  to  R.  S.  {  1847,  ante,  |  3434. 

§  3437.  (R.  S.  §  1850.)     Laws  to  be  submitted  to  Congress. 

All  laws  passed  by  the  legislative  assembly  and  governor  of  any 
Territory  *  *  shall  be  submitted  to  Congress,  and  if  disap- 
proved, shall  be  null  and  of  no  eflfect. 

N.  M.,  Act  Sept  9,  1850,  c.  49,  |  7,  9  Stat  449.  Utah,  Act  Sept  9,  1850, 
c  61,  §  6,  9  Stat.  454.  Wash,,  Act  March  2,  1853,  c  90,  |  6,  10  Stat  175. 
Ariz.,  Act  Feb.  24,  1863,  c  56,  |  2,  12  Stat  665. 

The  portion  of  this  section  omitted  here  excepted  "any  territories  of  Colo- 
rado, Dakota,  Idaho,  Montana,  and  Wyoming."  It  was  superseded  by  the  ad- 
mission of  said  territories  to  the  Union  as  states. 

The  power  of  Congress  to  annul  any  law  passed  by  a  territorial  legislature 
was  not  to  be  abridged  by  the  act  prohibiting  the  passage  of  local  or  special 
laws  in  the  territories,  etc..  Act  July  30,  1886,  c  818,  by  section  6  of  said  act, 
post,  I  3486. 

Notes  of  Dooisioiis 


Laws  of  United  States^— Territorial 
laws  are  not  laws  of  United  States. 
Ex  parte  Moran  (1906)  144  Fed.  594, 
75  O.  O.  A.  396;  Maxwell  v.  Federal 
Gold  &  Copper  Co.  (1907)  155  Fed. 
110.  112,  83  C.  C.  A.  570. 

Approval  or  disapproval.— The  annul- 
ment by  Congress  of  territorial  legisla- 
tion comformably  to  Organic  Act  Sept 
9,  1850,  c.  49,  9  Stat  449,  establishing 
the  territory  of  New  Mexico,  does  not 
relate  back  so  as  to  render  invalid  from 
the  time  of  enactment  territorial  laws 
duly  enacted  and  within  the  legislative 
power  of  the  territory,  but  such  laws 
remain  in  force  until  Congress  acts. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Sowers 
(1909)  29  Sup.  Ct  397,  399,  213  U.  S. 
55,  53  L.  Ed.  695,  affirming  judgment 
(Tex.  Civ.  App.  1907)  99  S.  W.  190. 

The  assent  of  Congress  to  the  grant 
of  an  especial  privilege  by  the  territo- 
rial Legislature,  contrary  to  the  ex- 
press provisions  of  the  organic  act, 
cannot  be  implied  from  its  failure  to 
disapprove  such  enactment.  Berryman 
V.  Board  of  Trustees  of  Whitman  Col- 
lege (1912)  32  Sup.  Ct  147,  152,  222 
U.  S.  334,  56  L.  Ed.  225,  reversing  de- 
cree Board  of  Trustees  of  Whitman 
College  V.  Berryman  (C.  C.  1907)  156 
Fed.  112. 

In  order  to  impeach  any  law  under 
this  section,  it  must  be  shown  that  the 
same  was  submitted  to  congress,  and 
disapproved.  Coulter  v.  Stafford  (1893) 
56  Fed.  564,  6  C.  C.  A.  18,  reversing 
judgment  (C.  C.  1891)  48  Fed.  266. 

Probate  Act  Wash.  Jan.  16,  1863 
(Laws  1862-63,  p.  261)  §  340,  provid- 
ing for  escheat  of  lands  to  the  county 
in  which  decedent  resided  at  the  time 
of  his  death,  not  having  been  disap- 
proved by  Congress  under  Act  March 
2,  1853,  i  6,  providing  for  establish- 


ment of  a  territorial  government,  was 
valid.  Christianson  v.  King  County 
(1912)  203  Fed.  894,  122  O.  C.  A.  188, 
affirming  judgment  (D.  O.  1912)  196 
Fed.  791. 

Act  June  25,  1890,  amending,  ap- 
proving, and  confirming,  "subject  to  fu- 
ture territorial  legislation,"  Rev.  St 
Ariz,  tit  31,  creating  a  board  of  loan 
commissioners  for  the  funding  of  the 
existing  territorial  indebtedness,  did 
not  confer  power  on  the  territorial 
Legislature  to  legislate  in  regard  to 
such  commission  after  having  accepted 
the  act  of  Congress;  and  hence  Laws 
Ariz.  1899,  Act  No.  32,  repealing  the 
territdrial  acts  creating  such  commis- 
sion, was  void.  Utter  v.  Franklin 
(1901)  64  P.  427,  7  Ariz.  300. 

The  act  of  1890,  giving  probate 
courts  jurisdiction  to  entertain  actions 
for  divorce,  did  not  require  ratification 
by  congress,  and  the  act  of  Congress 
subsequently  passed  approving  the  en- 
actments granting  jurisdiction  to  pro- 
bate courts  did  not  affect  the  right  of 
the  Legislature  to  make  further  regu- 
lations respecting  divorce,  or  to  repeal 
prior  enactments  relating  thereto.  Ir- 
win V.  Irwin  (1895)  41  P.  369,  3  Okl. 
186. 

The  legislative  act  extending  the  ju- 
risdiction of  the  probate  courts  (St 
Okl.  1893,  c.  18,  art  15),  having  been 
ratified  by  Act  March  3,  1891,  c.  543,  § 
17,  26  Stat  1026,  §  343,  must  be  given 
the  same  force  and  effect  as  a  congres- 
sional enactment  Wetz  v.  Elliott 
(1896)  51  P.  657,  4  Okl.  618. 

An  act  of  the  territorial  legislature 
which  requires  the  ratification  of  con- 
gress in  order  to  make  it  valid  as  a 
law,  cannot,  after  such  ratification,  be 
modified,  repealed,  or  amended  by  the 
legislature  without  the  assent  of  con- 
gress.   Martin  v.  Territory  (1899)  56 
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P.  712.  8  OkL  41;  St.  Louis  &  S.  F.  R. 
Co.  V.  Johnson  (Okl.  1910)  108  P.  378. 
Congress  may  declare  a  valid  law  of 
the  territorial  legislature  void,  and  a 
void  law  valid,  regardless  of  the  fact 
that  no  such  power  is  expressly  or  im- 
pliedly reserved  in  the  organic  act. 
Allen  V.  Reed  (1900)  00  P.  782,  10 
OkL105. 


A  territorial  statute  in  absence  of 
disapproval,  is  presumptively  valid. 
Buttron  v.  El  Paso  Northeastern  Ry. 
Co.  (Tex.  Civ.  App.  1906)  93  S.  W. 
676. 

Cited  without  definite  application, 
U.  S.  V.  McMillan  (1897)  17  Sup.  Ct 
395,  398.  165  U.  S.  504.  41  L.  Ed.  805; 
New  V.  Oklahoma  (1904)  25  Sop.  Ot 
68,  69,  195  U.  S.  252,  49  L.  Ed.  182. 

§  3438.  (R.  S.  §  1851.)     Extent  of  legislative  power. 

The  legislative  power  of  every  Territory  shall  extend  to  all  right- 
ful subjects  of  legislation  not  inconsistent  with  the  Constitution 
and  laws  of  the  United  States.  But  no  law  shall  be  passed  inter- 
fering with  the  primary  disposal  of  the  soil ;  no  tax  shall  be  imposed 
upon  the  property  of  the  United  States ;  nor  shall  the  lands  or  other 
property  of  non-residents  be  taxed  higher  than  the  lands  or  other 
property  of  residents. 

N.  M.,  Act  Sept.  9,  1850,  c.  49,  §  7,  9  Stat.  449.  Utah,  Act  Sept.  9,  1850, 
c.  51,  §  6.  9  Stat.  454.  Wash.,  Act  March  2,  1853,  c.  90,  |  6.  10  Stat.  175. 
Colo.,  Act  Feb.  28,  1801,  c.  59,  §  6,  12  Stat.  174.  Dak..  Act  March  2,  1861, 
c  86,  §  6,  12  Stat.  241.  Ariz.,  Act  Feb.  24,  1863,  c.  56,  §  2,  12  Stat.  666. 
Idaho,  Act  March  3,  1863,  c.  117,  fi  6,  12  Stat  810.  Mont..  Act  May  26, 
1S04,  c.  95,  I  6,  13  Stat  88.  Wyo.,  Act  July  25,  1868,  c.  235,  §  6,  15  Stat 
180. 

Further  provisions  restricting  the  powers  of  the  territorial  legislatures 
were  made  by  R.  S.  |  1889,  Act  July  30,  1886,  c.  818,  and  subsequent  acts, 
post,  |§  3478-3487. 

Kotes  of  Deoisioiis 

L.  Ed.  1046;  (1901)  23  Op.  Atty.  Gen. 
539. 

The  power  conferred  upon  a  territo- 
rial assembly  covers  the  domestic  re- 
lations, the  settlement  of  estates,  and 
all  other  matters  which,  within  the  lim- 
its of  a  state,  are  regulated  by  the 
laws  of  the  state  only.  Simms  v. 
Simms  (1899)  20  Sup.  Ct  58,  60,  175 
U.  S.  162,  44  L.  Ed.  115. 

The  fact  that  the  general  government 
has  legislative  authority  in  the  terri- 
tory tends,  not  to  diminish  or  displace 
the  authority  of  the  territorial  govern- 
ment, but  to  establish  it  Reynolds  T. 
People  (1869)  1  Colo.  179. 

When  congress  legislates  directly  up- 
on any  subject  for  the  government  of 
the  people  of  a  territory,  then  it  ceas- 
es to  be  a  rightful  subject  of  territorial 
legislation,  and  any  law  enacted  by  the 
legislature  on  the  same  subject  is  void. 
Allen  V.  Reed  (1900)  60  P.  782,  10 
Okl.  105. 

3. Assignments    for    benefit    ef 

oredltorsw— This  section  authorised  the 
legislature  of  Wyoming  to  pass  Rev. 
St  Wyo.  I  118,  declaring  that  any 
creditor  accepting  a  dividend  from  the 
property  of  an  assignor  shaU  release 
him  from  all  further  liability  on  the 
claim.  Downes  v.  Parshall  (1891)  8 
Wyo.  425,  26  Pac  994. 

4. Change  of  form   of  govern- 

mentw^The  powers  of  all  the  depart- 
ments  of  the  regularly  organized  terri- 
torial governments  are  derived  from 
the  acts  of  Congress  making  rules  for 
such  governments,  and  can  be  exercis- 
ed only  in  the  manner  and  within  the 


1. 

Laws  of  United  States. 

2. 

Legislative  power. 

8. 

Assignments   for   benefit  of  cred- 

Itora. 

4. 

Change  of  form  of  government 

6. 

Claims  against  municipalities. 

6. 

Corporations. 

7. 

— . 

County  seats. 

8. 

Courts  and  procedure  therein. 

9. 

Crimes. 

10. 



Divorce. 

11. 

Eminent  domain. 

12. 

Health. 

18. 

Interference  with  primary  disposal 

of 

soil. 

14. 



Limitation  of  executive  powers. 

16. 



Liquor  laws. 

16. 

Mining  claims. 

17. 

_- 

Personal  Injuries. 

18. 

.—. 

Public  lands. 

19. 



Suffrage  and  elections. 

20. 

«.— 

Taxation. 

1.  Laws  of  United  States.— Laws  en- 
acted by  Legislatures  of  the  territories 
are  not  laws  of  the  United  States.  Ez 
parte  Moran  (1906)  144  Fed.  594,  75 
C.  C.  A.  396;  Maxwell  v.  Federal  Gold 
&  Copper  Co.  (1907)  155  Fed.  110, 
112,  83  C.  C.  A.  570. 

2.  Legislative  powers— The  Legisla- 
ture of  a  territory  has  all  legislative 
power  except  as  limited  by  the  federal 
Constitution  and  the  organic  act  of  the 
territory  and  the  laws  of  Congress  ap- 
pertaining thereto.  Baldridge  v.  Mor- 
gan (N.  M.  1910)  106  P.  342;  Nash  v. 
Same,  Id.  344;  Metz  v.  Romero,  Id.; 
Territory  v.  Long  Bell  Lumber  Co. 
(Okl.  1908)  99  P.  911. 

The  organic  law  of  a  territory  is  the 
fundamental  law  of  the  local  govern- 
ment First  Nat.  Bank  v.  Yankton 
County  (1879)  101  U.  S.  129,  133,  25 


(4548) 


Digitized  by 


Uoogle 


Ch.l) 


THB  TBRRITORIBS  AND  INSULAR  POSSESSIONS 


§  3438 


limits  prescribed  by  their  provisions; 
wherefore  territorial  legislatures  can- 
not, without  permission  from  Congress, 
pass  laws  authorizing  the  formation  of 
constitutions  and  state  governments. 
(1835)  2  Op.  Atty.  Gen.  727. 

Ail  measures  commenced  and  prose- 
cuted with  a  design  to  subvert  the  ter- 
ritorial government,  and  to  establish 
and  put  in  force  in  its  place  a  new  gov- 
ernment without  the  consent  of  Con- 
gress, will  be  unlawful.    Id. 

The  people  of  any  territory  may 
peaceably  meet  in  primary  assemblies, 
or  in  conventions  chosen  by  such  as- 
semblies, for  the  purpose  of  petitioning 
Congress  to  abrogate  the  territorial 
government,  and  to  admit  them  into 
the  Union  as  an  independent  state;  and 
if  they  accompany  their  petition  with  a 
constitution  framed  and  agreed  on  by 
their  primary  assemblies,  or  by  a  con- 
vention of  delegates  chosen  by  such 
assemblies,  there  is  no  objection  to 
their  power  to  do  so,  nor  to  any  meas- 
ures which  may  be  taken  to  collect  the 
sense  of  the  people  in  respect  to  it, 
provided  such  measures  shall  be  prose- 
cuted in  a  peaceable  manner,  in  subor- 
dination to  the  existing  government, 
and  in  subserviency  to  the  power  of 
Congress  to  adopt,  reject,  or  disregard 
them,  at  their  pleasure.    Id. 

5. Claims  against  munloipaiitles. 

—A  territorial  legislature  is  authorized 
to  pass  laws  creating  a  commission  to 
investigate  claims  which  arose  against 
municipalities  before  laws  had  been  en- 
acted for  their  legal  creation.  Guthrie 
Nat  Bank  v.  City  of  Guthrie  (1899) 
19  Sup.  Ct  513,  516,  173  U.  S.  628,  43 
L.  Ed.  796. 

6.  Corporations.— The    act    of 

1870,  authorizing  the  formation  of  cor- 
porations to  encourage  immigration,  is 
a  "rightful  subject  of  legislation." 
Cowel  V.  Colorado  Springs  Co.  (1876) 
8  Colo.  82. 

The  legislature  had  power  to  create  a 
corporation.  Riddick  y.  Amelin  (1821) 
1  Mo.  5;  Douglas  v.  Bank  of  Missouri, 
Id.  24. 

7. County    seatSw— The    location 

and  changing  of  county  seats  is  a  legis- 
lative function,  and  is  a  rightful  sub- 
ject of  territorial  legislation  within  the 
provisions  of  the  organic  act  of  this 
territory,  in  the  absence  of  any  federal 
law  on  the  subject  Allen  v.  Reed 
(1900)  60  P.  782,  10  Okl.  105. 

St  OkL  1893,  c.  23,  relating  to  the 
changing  of  the  county  seats  in  the 
territory  held  void,  as  inconsistent  with 
Act  March  8,  1893,  §§  10,  14,  providing 
for  the  opening  of  the  Cherokee  Outlet 
to  settlement,  and  authorizing  the  sec- 
retary of  the  interior  to  reserve  cer- 
tain lands  for  county  seat  purposes  and 
to  locate  the  county  seats  thereon.    Id. 

Indian  Appropriation  Act  March  3, 
1893,  §  14,  providing  for  the  reserva- 
tion by  the  secretary  of  the  interior  of 


certain  lands  for  county  seat  purposes, 
and  the  action  taken  thereunder  by  the 
United  States,  is  not  such  an  exercise 
of  authority  over  the  subject  as  to  ren- 
der the  enactment  of  the  territorial 
legislature  void,  which  grants  the  right 
to  the  people  of  the  county  to  change 
the  location  of  the  county  seat  by  vote. 
Territory  v.  NeviUe  (1900)  60  P.  790, 
10  OkL  79. 

8.  —  Courts  and  procedure  therein. 

—The  Legislature  of  the  territory  of 
Oklahoma  has,  power  under  the  express 
provisions  of  Organic  Act  to  legislate 
upon  all  rightful  subjects  of  legislation, 
and  the  grant  of  power  thus  conferred  is 
ample  to  enable  the  Legislature  to  pass 
statutes  providing  a  procedure  that 
shall  govern  in  the  prosecution  of  per- 
sons charged  with  a  violation  of  the 
law  unless  some  restriction  upon  such 
power  be  found  in  the  Organic  Act 
Cochran  v.  U.  S.  (1906)  147  Fed.  206, 
77  C.  C.  A.  432,  affirming  judgment 
(1904)  76  P.  672,  14  Okl.  108;  Ter- 
ritory V.  Stroud  (1897)  50  P.  265,  6 
Okl.  106. 

Territorial  legislature  competent  to 
erect  court  exercising  admiralty  juris- 
diction. American  Insurance  Co.  v. 
Canter  (1828)  1  Pet  511,  546,  7  L.  Bd. 
242. 

Provisions  of  the  organic  act  of  Okla- 
homa conferring  on  the  supreme  court 
and  district  court  "chancery  as  well  as 
common-law  jurisdiction"  does  not  give 
such  courts  exclusive  jurisdiction  to  is- 
sue attachments,  so  as  to  render  void 
an  act  of  the  legislature  authorizing  the 
probate  judge  to  issue  attachments. 
Central  Loan  &  Trust  Co.  v.  Camp- 
bell Commission  Co.  (1899)  19  Sup.  Ct 
346,  351,  173  U.  S.  84.  43  L.  Ed.  623. 

A  territorial  statute  providing  for 
discharge  of  motion  for  new  trial  by 
operation  of  law  is  valid.  James  v. 
Appel  (1904)  24  Sup.  Ct.  222,  224,  192 
U.  S.  129,  48  L.  Ed.  377. 

Where  the  right  to  appeal,  writs  of 
error,  and  bills  of  exceptions  is  given 
in  all  cases  by  organic  act  under  such 
regulations  as  the  legislature  may  pre- 
scribe, such  right  could  not  be  taken 
away  under  other  provisions  of  the 
•  organic  act  extending  the  legislative 
pow<»r  to  all  rightful  subjects  of  leg- 
islation "consistent  with  the  constitu- 
tion of  the  United  States  and  the  pro- 
visions of  this  Act."  Sena  v.  U.  S. 
(1906)  147  Fed.  485,  78  C.  C.  A.  27, 
reversing  U.  S.  v.  Sena  (1904)  78  Pac 
58.  12  N.  M.  397. 

Under  organic  act  Wash.  March  2, 
1853,  §  9,  the  legislative  assembly  had 
power  to  confer  on  probate  courts  full 
power  in  all  probate  proceedings. 
Christianson  v.  King  County  (1912) 
203  Fed.  894,  122  C.  C.  A.  188,  affirm- 
ing (D.  C.  1912)  196  Fed.  791. 

The  territory  of  Nebraska,  under  the 
organic  act,  may  provide  for  personal 
service  upon  nonresidents  out  of  the 
district,  or  for  constructive  service  by 
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publication  in  suits  relating  to  property 
in  the  district,  notwithstanding  section 
11  of  the  judiciary  act,  requiring  per- 
sonal service  in  the  district.  Salisbury 
V.  Sands  (C.  C.  1871)  Fed.  Cas.  No. 
12,251. 

The  legislature  of  the  territory  of 
Arkansas  had  power  to  prescribe  the 
conditions  upon  which  an  appeal  might 
be  taken  to  the  superior  court.  Janes 
V.  Buzzard  (Super.  Ct.  Ark.  1834)  Fed. 
Cas.  No.  7.206b. 

The  legislative  assembly  of  Colorado 
territory  held  to  have*  authority  to 
designate  the  court  in  each  district 
which  should  have  the  jdrisdiction  of  a 
circuit  and  district  court  of  the  United 
States.  Beery  v.  U.  S.  (1873)  2  Colo. 
186. 

The  territorial  legislatures  may  pre- 
scribe rules  of  practice  therein,  in  cases 
arising  under  the  constitution  and  laws 
of  the  United  States,  as  well  as  in 
cases  arising  under  the  laws  of  the  ter- 
ritory. U.  S.  V.  Mays  (1880)  1  Idaho, 
763. 

The  grant  of  common-law  jurisdiction 
on  the  supreme  court  by  an  organic  act, 
cannot  be  taken  away  by  the  legislature. 
Chumasero  v.  Potts  (1875)  2  Mont 
242. 

The  legislative  assembly  of  New  Mex- 
ico had  power  to  provide  by  statute 
for  the  transfer  of  causes  from  the  cir- 
cuit courts  of  the  provisional  govern- 
ment to  the  territorial  district  courts, 
without  abatement;  this  being  a  right- 
ful subject  of  legislation.  Leitensdorfer 
v.  Webb  (1853)  1  N.  M.  34. 

A  territorial  statute  abolishing  the 
distinction  between  courts  of  law  and 
equity,  as  to  their  jurisdiction  and 
practice,  held  not  binding  on  the  courts 
of  the  territory;  the  legislature  hav- 
ing no  power  to  pass  such  a  law. 
Gutierres  v.  Pino  (1866)  1  N.  M.  392. 

A  territorial  act  for  change  of 
venue  held  void  as  in  contravention  of 
section  34(M,  post.  lincoln-Lucky  & 
Lee  Min.  Co.  v.  District  Court  of  First 
Judicial  District  (1804)  7  N.  M.  486, 
38   Pac.   580. 

Act  June  23,  1873  (18  Stat  254,  c 
469),  relating  to  the  territory  of  Utah, 
and  known  as  the  "Poland  Law,"  doe^ 
not  profess  to  prescribe  all  the  quali- 
fications of  jurors  in  that  territory,  and 
it  supersedes  and  controls  the  territo- 
rial laws  only  so  far  as  it  prescribes  a 
new  qualification  of  the  same  kind  as 
embraced  in  the  territorial  law.  Con- 
way V.  Clinton   (1875)   1  Utah,  215. 

9.  —  Criroesw— A  territory  held  to 
have  the  right  to  enact  laws  against 
crime.  Territory  v.  Yarberry  (1883) 
2  N.  M.  391. 

10.  —  Divorce.— A  territorial  act 
granting  a  divorce  is  void,  as  granting 
a  divorce  is  not  a  "rightful  subject  of 
legislation."  In  re  Higbee's  Estate 
(1885)  4  Utah,  19,  5  Pac.  693.  CON- 
TRA, Maynard  v.  HiU  (1888)  8  Sup.  Ct 
723,  725,  125  U.  S.  190,  31  L.  Ed.  654. 
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M.  —  Eminent  domaind—A  ter- 
ritory held  to  have  authority  to  pro- 
vide for  the  exercise  of  the  power  of 
eminent  domain.  Oury  v.  Goodwin 
(Ariz.  1891)  26  Pac.  376;  Sanford  v. 
City  of  Tucson  (1903)  71  P.  903,  8 
Ariz.  247;  Warren  v.  First  Div.  St  P. 
&  P.  R.  Co.  (1872)  18  Minn.  384  (GiL 
845).  But  could  not  exercise  such  right 
over  lands  belonging  to  the  United 
States,  so  as  to  impair  the  title  of 
United  States,  therein.  Pratt  v.  Brown 
(1854)  3  Wis.  608. 

12.  —  Healthd—There  is  no  limita- 
tion on  the  authority  of  a  territory  to 
pass  laws  restricting  and  regulating 
"the  sale  of  articles  deemed  injurious  to 
the  health  or  morals  of  the  communi- 
ty." Territory  v.  Guyott  (1889)  9 
Mont  46,  22  Pac  134. 

13.  —  Interference  with  primary 
disposal  of  soil.— Comp.  St  |  1477, 
providing  that  the  declaratory  state- 
ment required  by  United  States  laws 
to  be  filed  on  locating  a  mining  claim 
be  made  on  oath,  is  not  an  infringe- 
ment of  the  prohibition  against  the 
passage  of  any  territorial  law  interfer- 
ing with  the  primary  disposition  of  the 
soil.  O^Donnell  v.  Glenn  (1888)  8 
Mont.  248,  19  Pac  302;  McCowan  v. 
Maclay  (1895)  16  Mont.  234,  40  Pac 
602. 

14.  —  Limitation  of  executive  pow- 
erSd—A  territorial  legislature  cannot 
limit  or  restrict  the  powers  conferred 
on  the  governor  by  section  3427,  ante. 
(1878)  16  Op.  Atty.  Gen.  28. 

15.  —  Liquor  lawsw— It  is  within  the 
police  powers  of  the  territories  to 
license  and  regulate  liquor  dealers. 
Territory  v.  Connell  (Ariz.  1888)  16 
Pac.  209. 

CJongress,  by  this  section,  has  con- 
ferred on  the  territories  power  to  enact 
local  option  laws.  Territory  v.  O'Con- 
nor (1889)  5  Dak.  397,  41  N.  W.  746,  3 
L.  R.  A.  355. 

The  local  option  law  (Laws  Dak. 
1887,  c  70),  which  contemplates  noth- 
ing beyond  prohibition  in  counties  a 
majority  of  whpse  citizens  shall  vote 
in  favor  thereof,  is  not  in  violation  of 
R.  S.  §  1925  (superseded),  prohibiting 
the  territory  from  enacting  any  law 
'Impairing  the  rights  of  private  proper- 
ty."   Id. 

Under  Organic  Act  (Ajct  Sept  9, 1860, 
c  49,  9  Stat  449)  §  7,  a  statute  pro- 
hibiting saloons  within  a  specified  dis- 
tance of  any  United  States  government 
sanatorium,  etc,  is  within  the  police 
power  of  the  Legislature  to  enact 
Rapp  V.  Venable  (N.  M.  1910)  IIQ  P. 
834. 

16.  — «  Mining  claims.— Congress  by 

various  acts  has  recognized  the  author- 
ity of  the  legislative  assembly  to  enact 
laws  regulating  the  extent  of  mining 
claims  which  can  be  located,  and  the 
manner  of  working  and  developing 
same,  and  appropriating  the  minerals 
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formity  Sess.  Lfiws  OkL  1899,  p.  218, 
Umitiiig  the  right  of  taxation  in  such 
reserrations  to  taxes  for  territorial  and 
court  purposes.     Id. 

Lands  of  the  United  States  held  not 
taxed  by  Colorado  in  violation  of  the 
enabling  act  by  the  imposition  of  a  tax 
on  the  right  of  possession  of  a  lode 
mining  claim.  Elder  ▼.  Wood  (1908) 
28  Sup.  Ct.  263,  264,  208  U.  S.  226,  52 
L.  Ed.  464. 

Legislatiye  assembly  of  Porto  Rico 
did  not  exceed  its  powers  in  granting 
an  exemption  from  taxation  on  cer- 
tain railroad  lines  and  property. 
(1910)  28  Op.  Atty.  Gen.  491. 

The  only  restrictions  upon  the  pow- 
er of  territories  to  levy  taxes  are  those 
contained  in  the  United  States  constitu- 
tion and  congressional  enactments. 
Territory  v.  Finney  (N.  M.  1910)  114 
P.  367. 

Cited  without  definite  applloation, 
Clinton  v.  Englebrecht  (1871)  13  Wall. 
434,  444,  20  L.  Ed.  659;  Wilkerson  v. 
Utah  (1878)  99  U.  S.  130,  25  L.  Ed. 
845;  Ex  parte  Lothrop  (1886)  6  Sup. 
Ct  984,  985,  118  U.  S.  113,  30  L.  Ed. 
108;  Clough  v.  Curtis  (1890)  10  Sup. 
Ct.  673,  675,  134  U.  S.  361,  33  L.  Ed. 
945;  Late  Corporation  Church  of  Jesus 
Christ  V.  U.  S.  (1890)  10  Sup.  Ct.  792, 
809,  136  U.  S.  1,  34  L.  Ed.  478;  Ferry 
V.  King  Co.  (1891)  12  Sup.  Ct  128,  130, 
141  U.  S.  668,  35  L.  Ed.  895;  Bor- 
rego  V.  Cunningham  (1896)  17  Sup.  Ct 
182,  185,  164  U.  S.  612,  41  L.  Ed.  572; 
U.  S.  V.  McMillan  (1897)  17  Sup.  Ct 
395,  898,  165  U.  S.  504,  41  L.  Ed.  805; 
Crossley  v.  California  (1898)  18  Sup. 
Ct  242,  168  U.  S.  640,  42  L.  Ed.  610; 
Clason  v.  Matko  (1912)  32  Sup.  Ct 
392,  393,  228  U.  S.  646,  56  L.  Ed.  588; 
Preston  v.  Hunter  (1895)  67  Fed. 
996,  999,  15  C.  C.  A.  148;  Hanford  v. 
Davies  (C.  C.  1892)  61  Fed.  258,  affirm- 
ed (1896)  16  Sup.  Ct  1061,  163  U.  S. 
273,  41  L.  Ed.  167. 

§  3439.  (R.  S.  §  1852,  as  amended,  Act  Dec.  23,  1880,  c.  7.)     Limit 
of  time  of  sessions. 
The  sessions  of  the  legislative  assemblies  of  the  several  Territo- 
ries of  the  United  States  shall  be  limited  to  sixty  days'  duration. 

Act  Jan.  23,  1873,  c  48,  |  1.  17  Stat  416.  Act  Dec  23,  1880,  c.  7,  21 
Stat.  312. 

This  section,  as  enacted  in  the  Revised  Statutes,  limited  the  duration  of 
sessions  to  forty  days.  The  time  was  increased  to  sixty  days  by  amendment 
by  Act  Dec.  23,  1880,  c  7,  last  cited  above. 


therein  contained,  bat  the  power  to 
control  and  dispose  of  such  land  has 
been  conferred  on  congress  by  the  con- 
stitution, and  cannot  be  delegated  to  the 
assembly.  Territory  y.  Lee  (1874)  2 
Mont.  124. 

17. Personal    Injuries^— Authori* 

ty  to  legislate  concerning  personal  in- 
juries and  rights  of  action  therefor  was 
conferred  on  the  territory  of  New 
Mexico  by  organic  act  Sept.  9,  1850. 
c  49,  9  Stat  449.  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Sowers  (1909)  29  Sup.  Ct 
897,  402,  213  U.  S.  56,  63  L.  Bd.  695, 
affirming  judgment  (Tex.  Ciy.  App. 
1907)  99  S.  W.  190. 

18. Public  landaw— The  territorial 

legislature  had  no  power  to  pass  a  law 
authorizing  the  county  court  to  lease 
sections  of  land  reserved  by  the  Unit- 
ad  States  for  school  purposes.  Bur- 
rows y.  KimbaU  (1894)  11  Utah,  149, 
41  Pac  719. 

19. SufFrage  and  elections^— See 

H  3448-3450,  post,  and  notes. 

20.  —  Taxation.  —  Uniformity  of 
taxation  does  not  prohibit  differences 
in  taxation  in  all  cases;  where  the  dis- 
tinction is  based  on  different  conditions 
in  various  portions  of  the  district  the 
legislation  may  be  valid,  whether  there 
is  a  sufficient  difference  being  general- 
ly for  the  legislature  to  determine. 
Foster  v.  Pryor  (1903)  23  Sup.  Ct 
649,  662,  189  U.  S.  326,  47  L.  Ed.  836. 

An  Indian  reservation  attached  to  a 
county  for  judicial  purposes  by  order 
of  the  supreme  court  of  the  territory 
of  Oklahoma  pursuant  to  Organization 
Act  May  2,  1890,  c.  182,  |  9  (26  Stat 
81,  86),  was  not,  by  Sess.  Laws  OkL 
1896,  c.  43,  art  6,  making  personal  prop- 
erty in  such  reservations  subject  to 
taxation  in  the  counties  to  which  they 
were  so  attached,  so  made  a  part  of 
the  same  taxing  district  as  the  county 
as  to  render  invalid  for  want  of  uni- 


Notes  of 

''Sessions"  defined.— "Sixty  days'  du- 
ration," means  60  consecutive  days 
from  the  beginning  of  the  session. 
(1889)  19  Op.  Atty.  Gen.  269;  Mari- 
copa County  y.  Osbom  (Ariz.  1896) 
40  Pac.  813,  overruling  Oheyney  t. 
Smith  (1890)  23  Pac  680. 

§  3440.  (Act  June  22,  1874,  c.  388.)     Extraordinary  sessions. 

Hereafter  no  extraordinary  session  of  the  legislature  of  any  Ter- 
ritory, wherever  the  same  is  now  authorized  by  law,  shall  be  called 


Decisions 

The  period  covered  by  a  recess  should 
be  counted  as  part  of  the  120  days 
limited  for  such  session,  by  section  4  of 
the  organic  act  of  Oklahoma  of  May 
2,  1890  (26  Stat  83).  (1890)  19  Op. 
Atty.  Gen.  682. 
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until  the  reasons  for  the  same  have  been  presented  to  the  President 
o£  the  United  States,  and  his  approval  thereof  has  been  duly  given. 
(18  Stat.  135.) 

This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  years 
1873  and  1874,  cited  above. 

Notes  of  Deoisions 

Special    sesslonSw^The    governor    of      torial  legislature.    (1889)  19  Op.  Atty. 
Arizona  territory  held  without  power  to      Gen.  319. 
convene  a  special  session  of  Uie  tern- 

(R.  S.  §  1853.    Superseded.) 

This  section  prescribed  the  compensation  of  members  of  territorial  legisla- 
tures, and  provided  that  they  should  receive  "such  mileage  as  now  provided  by 
law."  It  was  superseded  by  provisions  for  lower  rates  of  compensation,  and 
80  much  of  this  section  as  was  in  conflict  therewith  was  repealed,  by  Act  June 
19,  1878,  c  329,  fi  1,  post,  fi  3441. 

See  note  to  R.  S.  |  1847,  ante,  {  3434. 

§  3441.  (Act  June  19, 1878,  c.  329,  §  1.)     Compensation  of  members. 

From  and  after  the  adjournment  of  the  next  session  of  the  several 
Territorial  Legislatures  the  council  of  each  of  the  Territories  of 
the  United  States  shall  not  exceed  twelve  members  and  the  House 
of  Representatives  of  each  shall  not  exceed  twenty-four  members, 
and  the  members  of  each  branch  of  the  said  several  legislatures 
shall  receive  a  compensation  of  four  dollars  per  day  each  during  the 
sessions  provided  by  law,  and  shall  receive  such  mileage  as  the 
law  provides;  and  the  President  of  the  Council  and  the  Speaker 
of  the  House  of  Representatives  shall  each  receive  six  dollars  per 
day  for  the  same  time.    (20  Stat.  193.) 

These  were  provisions  of  the  legislative,  executive,  and  judicial  appropria* 
tion  act  for  the  fiscal  year  1879,  cited  above. 

Further  provisions  of  this  act  directed  the  several  legislatures  at  their 
next  session  to  divide  their  respective  territories  into  council  districts  not 
exceeding  twelve  and  representative  districts  not  exceeding  twenty-four  in  any 
one  of  said  territories,  and  repealed  all  parte  of  R.  S.  §|  1847,  1849,  1853,  in 
conflict  therewith. 

§  3442.  (R.  S.  §  1854.)     Members  of  legislature  prohibited  from 
holding  certain  offices. 

No  member  of  the  legislative  assembly  of  any  Territory  now  or- 
ganized shall  hold  or  be  appointed  to  any  office  which  has  been  cre- 
ated, or  the  salary  or  emoluments  of  which  have  been  increased, 
while  he  was  a  member,  during  the  term  for  which  he  was  elected, 
and  for  one  year  after  the  expiration  of  such  term ;  but  this  restric- 
tion shall  not  be  applicable  to  members  of  the  first  legislative  as- 
sembly in  any  Territory  hereafter  organized ;  and  no  person  hold- 
ing a  commission  or  appointment  under  the  United  States,  except 
postmasters,  shall  be  a  member  of  the  legislative  assembly,  or  shall 
hold  any  office  under  the  government  of  any  Territory. 

N.  M.,  Act  Sept  9,  1850,  c.  49,  §  9,  9  Stat  449.  Utah,  Act  Sept  9,  1850, 
c  51,  §  8,  9  Stat  455.  Wash.,  Act  March  2,  1853,  c.  90,  §  8,  10  Stat.  175. 
CJolo.,  Act  Feb.  28,  1861,  c.  59,  §  8,  12  Stat  174.  Dak.,  Act  March  2,  1861.  c 
86,  I  8,  12  Stat  241.  Ariz.,  Act  Feb.  24,  1863,  c.  56,  §  2,  12  Stat  665. 
Idaho,  Act  March  3,  1863,  c.  117,  i  8,  12  Stat.  811.  Mont.,  Act  May  26, 
1804,  c  95,  J  8,  IS  Stat  88.  Wyo.,  Act  July  25,  1808,  c  235,  §  8,  15  Stat 
180. 

A  further  provision  of  this  section,  that  the  exception  of  postmasters  shduld 
not  apply  in  the  Territory  of  Washington,  is  omitted  here  as  superseded  by 
the  admission  of  that  territory  to  the  Union  as  a  state. 

§  3443.  (R.  S.  §  1855.)     Prohibition  of  extra  compensation  to  cer- 
tain officers. 

No  law  of  any  territorial  legislature  shall  be  made  or  enforced  by 
which  the  governor  or  secretary  of  a  Territory,  or  the  members  or 
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officers  of  any  territorial  legislature  are  paid  any  compensation 
other  than  that  provided  by  the  laws  of  the  United  States. 
Act  Jan.  23,  1873,  c  48,  |  4,  17  Stat  416. 

Notes  of  Deolsions 

Compensation  of  empioy^Sw— The  ter-  employment  the  appropriation  for  the 

ritorial  legislature  may  provide  for  the  legislative    expenses    of    the    territory 

payment  out  of  the  territorial  treasury  made  by  congress  out  of  the  treasury 

of   compensation   to   stenographers   or  of    the    United    States    is    inadequate, 

other  subordinate  employes  whose  serv-  Braithwaite  v.  Cameron  (1895)  3  OkL 

ices  may  be  a  part  of  the  necessary  ex-  630,  38  Pac  1084. 
penses  of  the  legislature,  and  for  whose 

§  3444.  (R.  S.  §  1856.)     Election  of  justices  of  the  peace  and  mili- 
tia ofificers. 

Justices  of  the  peace  and  all  general  officers  of  the  militia  in  the 
several  Territories  shall  be  elected  by  the  people  in  such  manner 
as  the  respective  legislatures  may  provide  by  law. 
Act  June  15,  1844,  c  69,  |  2,  5  Stat.  671. 

Cited    withoat    definite    application, 

Ex  parte  Lothrop    (1880)   6   Sup.   Ct. 
984,  987,  118  U.  S.  113,  30  L.  Ed.  108. 

§  3445.  (Act  April  16,  1880,  c.  56.)     Filling  vacancy  in  office  of 
.   justice  of  the  peace. 

When  from  any  cause  there  shall  be  a  vacancy  in  the  office  of 
justice  of  the  peace  in  any  of  the  Territories  of  the  United  States, 
it  shall  be  lawful  to  fill  such  vacancy  by  appointment  or  election,  in 
such  manner  as  has  been  or  may  be  provided  by  the  governor  and 
legislative  assembly  of  such  Territory:  Provided,  That  such  ap- 
pointee, or  person  elected  to  fill  such  vacancy,  shall  hold  office  only 
until  his  successor  shall  be  regularly  elected  and  qualified  as  pro- 
vided by  law.    (21  Stat.  74.) 

This  was  an  act  entitled  "An  act  relating  to  justices  of  the  peace  in  the 
Territories."  • 

§  3446.  (R.  S.  §  1857.)     Other  officers. 

All  township,  district,  and  county  officers,  except  justices  of  the 
peace  and  general  officers  of  the  militia,  shall  be  appointed  or 
elected  in  such  manner  as  may  be  provided  by  the  governor  and 
legislative  assembly  of  each  Territory;  and  all  other  officers  not 
herein  otherwise  provided  for,  the  governor  shall  nominate,  and 
by  and  with  the  advice  and  consent  of  the  legislative  council  of  each 
Territory,  shall  appoint;  but,  in  the  first  instance,  where  a  new 
Territory  is  hereafter  created  by  Congress,  the  governor  alone  may 
appoint  all  the  officers  referred  to  in  this  and  the  preceding  section 
and  assign  them  to  their  respective  townships,  districts,  and  coun- 
ties ;  and  the  officers  so  appointed  shall  hold  their  offices  until  the 
end  of  the  first  session  of  the  legislative  assembly. 

N.  M.,  Act  Sept  9,  1850,  c.  49,  |  8,  9  Stat.  449.  Utah,  Act  Sept.  9,  1850, 
c  61,  §  7,  9  Stat.  455.  Wash.,  Act  March  2,  1853,  c.  90,  §  7,  10  Stat.  175. 
Colo.,  Act  Feb.  28.  1861,  c.  59,  §  7,  12  Stat.  174.  Ariz.,  Act  Feb.  24,  1863,  c. 
66,  I  2,  12  Stat.  665.  Dak.,  Act  March  2,  1861,  c.  86,  §  7,  12  Stat.  241. 
Idaho,  Act  March  3,  1863,  c.  117,  §  7,  12  Stat.  811.  Mont,  Act  May  26. 
1804,  c.  95,  §  7,  13  Stat  8a  Wyo.,  Act  July  25,  1868,  c  235,  §  7,  15  Stat 
180. 

Notes  of  Deoisions 

Auditor  of  public  aooonnts.— Auditor  S.  632,  33  L.  Ed.  455;    Jack  ▼.  Same 

of  public  accounts  for  Utah  held  to  be  (1890)  10  Sup.  Ct  194,  132  U.  S.  643, 

filled  by  a   general  office  appointment  33  L.  Ed.  459. 

by  the  governor,  as  provided  in  the  or-  Court      oommissloners.  — Act     Utah 

ganic    act      Clayton    v.    Territory    of  March  8,  1888,  naming  court  commis- 

Utah   (1890)  10  Sup.  Ct  190,  132  U.  sioners,   does  not  attempt  to  appoint 
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territorial  officers  contrary  to  this  sec-  pie  v.  GlaTton  (1888)  6  Utah,  598,  18 

tion;    such  commissioners*  duties  being  Pac.  628. 

confined  to  the  districts  for  which  they  Cited    without    definite    application, 

are  appointed,  and  they  not  being  pub-  Glason  v.   Matko    (1912)   32  Sup.  Ct 

lie  officers,  but  officers  of  the  district  392,  395,  223  U.  S.  646,  56  L.  Ed.  588; 

to  which  their  duties  are  confined.    Peo-  Territory  ▼.  Cox  (1889)  6  Dak.  501. 

§  3447.  (R.  S.  §  1858.)     Vacancies,  how  fiUed. 

In  any  of  the  Territories,  whenever  a  vacancy  happens  from  res- 
ignation or  death,  during  the  recess  of  the  legislative  council,  in  any 
office  which,  under  the  organic  act  of  any  Territory,  is  to  be  filled 
by  appointment  of  the  governor,  by  and  with  the  advice  and  con- 
sent of  the  council,  the  governor  shall  fill  such  vacancy  by  grant- 
ing a  commission,  which  shall  expire  at  the  end  of  the  next  session 
of  the  legislative  council. 

Act  June  8,  1872,  c  844,  17  Stat.  336. 

Notes  of  Decisions 

See  §§  3449,  3450,  and  notes.  occasioned  by    removaL     Territory  V. 

Vacancies   oocasloned   by   removalw—  ^^  ^1®^)  ^  ^^'  ^^1- 

Oomp.  Laws  Dak.  §  1392,  giving  the  Cited    witiioat    definite    appiication, 

governor  the  power  to  fill  all  vacancies  U.  S.  v.  Williams  (C.  G.  1903)  126  Fed. 

occurring  in  territorial  offices,  is  not  253,  affirmed  (1904)   24  Sup.  Ct  719, 

in  conflict  with   this  section,   and   au-  194  U.  S.  279,  48  L.  Ed.  979. 
thorizes  the  governor  to  fill  a  vacancy 

§  3448.  (R.  S.  §  1859.)  Qualifications  of  voting  and  holding  office 
at  first  election. 
Every  male  citizen  above  the  age  of  twenty-one,  including  per- 
sons who  have  legally  declared  their  intention  to  become  citizens 
in  any  Territory  hereafter  organized,  and  who  are  actual  residents 
of  such  Territory  at  the  time  of  the  organization  thereof,  shall  be 
entitled  to  vote  at  the  first  election  in  such  Territory,  and  to  hold 
any  office  therein;  subject,  nevertheless,  to  the  limitations  speci- 
fied in  the  n^xt  section. 

N.  M.,  Act  Sept  9,  1850,  c.  49,  |  6,  9  Stat  449.  Utah,  Act  Sept  9,  1850, 
c.  51,  §  5,  9  Stat.  454.  Wash.,  Act  March  2,  1853,  c'.  90,  §  5.  10  Stat  174. 
CJolo.,  Act  Feb.  28,  1861,  c.  59,  §  5,  12  Stat.  173.  Dak.,  Act  March  2,  1861, 
c.  86,  I  5,  12  Stat  241.  Ariz.,  Act  Feb.  24,  1868,  c.  56,  |  2,  12  Stat  665. 
Idaho,  Act  March  3,  1863,  c.  117,  {  5,  12  Stat  810.  Mont,  Act  May  26,  1864, 
c.  96, 1  5, 13  Stat  87.    Wyo.,  Act  July  25, 1868,  c  235,  |  5,  15  Stat  179. 

§  3449.  (R.  S.  §  1860,  as  amended,  Act  March  3,  1883,  c.  134.)  At 
subsequent  elections. 

At  all  subsequent  elections,  however,  in  any  Territory  hereafter 
organized  by  Congress,  as  well  as  at  all  elections  in  Territories  al- 
ready organized,  the  qualifications  of  voters  and  of  holding  office 
shall  be  such  as  may  be  prescribed  by  the  legislative  assembly  of 
each  Territory;  subject,  nevertheless,  to  the  following  restrictions 
on  the  power  of  the  legislative  assembly,  namely : 

First.  The  right  of  suffrage  and  of  holding  office  shall  be  exer- 
cised only  by  citizens  of  the  United  States  above  the  age  of  twenty- 
one  years,  and  by  those  above  that  age  who  have  declared  on  oath, 
before  a  competent  court  of  record,  their  intention  to  become  such, 
and  have  taken  an  oath  to  support  the  Constitution  and  Govern- 
ment of  the  United  States. 

Second.  There  shall  be  no  denial  of  the  elective  franchise  or  of 
holding  office  to  a  citizen  on  account  of  race,  color,  or  previous  con- 
dition of  servitude. 

Third.  No  officer,  soldier,  seaman,  mariner,  or  other  person  in  the 
Army  or  Navy,  or  attached  to  troops  in  the  service  of  the  United 
States,  shall  be  allowed  to  vote  in  any  Territory,  by  reason  of 
being  on  service  therein,  unless  such  Territory  is,  and  has  been  for 
the  period  of  six  months,  his  permanent  domicile. 
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Fourth.  No  person  belonging  to  the  Army  or  Navy  shall  be  elect- 
ed to  or  hold  any  civil  office  or  appointment  in  any  Territory,  ex- 
cept officers  of  the  Army  on  the  tetired  list. 

N.  M.,  Act  Sept.  9,  1850,  c  49,  §  6,  9  Stat  449.  Utah,  Act  Sept  9,  1850, 
c.  51,  §  5,  9  Stat  454.  Wash.,  Act  March  2,  1853,  c.  90,  §  5,  10  Stat  174. 
Colo.,  Act  Feb.  28,  1861,  c.  59,  §  6,  12  Stat  173.  Dak.,  Act  March  2,  1861, 
c.  86,  {  6,  12  Stat  241.  Aria.,  Act  Feb.  24,  1863,  c.  56,  §  2,  12  Stat  665. 
Idaho,  Act  March  3,  1863,  c  117,  ^  5,  12  Stat  810.  Mont,  Act  May  26, 
1864,  c.  95,  §  6,  13  Stat  87.  Wyo.,  Act  JiUy  25,  1868,  c  235,  |  5,  15  Stat» 
179.    Act  March  8,  1883,  c.  134,  22  Stot  667. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  adding 
to  subdivision  4  thereof,  at  the  end  of  the  section,  the  words  **except  officers 
of  the  Army  on  the  retired  list,"  as  set  forth  here,  by  Act  March  3,  1883,  c 
134,  cited  above. 

Notec  of  Deoisions 

Quafiflcatlons   of   voterSw^A  territo-  ritory,  subject  to  the  restrictions  and 

rial    statute    disqualifying    polygamists  limitations  imposed  by  the  federal  con- 

from  voting  and  holding  office  held  val-  stitution  and  the  acts  of  congress.    In- 

id.    Davis  v.  Beason  (1890)  10  Sup.  Ct  nis  v.  Bolton  (1888)  2  Idaho.  407,  17 

299,  302,  133  U.  S.  833,  33  L.  Ed.  637.  Pac.  264;    Hayward  v.  Same  (1888)   2 

The  territorial  legislature  may  confer  Idaho,   417,  17  Pac.  457;    Wooley  v. 

the   right  to   vote   on  female   citizens.  Watkins  (1890)  2  Idaho   (Hash.)   590, 

Cronly  v.  City  of  Tucson  (1899)  56  P.  22  Pac.  102. 

876,  6  Ariz.  235.  This  section  and  section  3438,  ante, 

Laws  Ariz.  1897,  Act  No.   76,  $  2,  lieW   not   repealed    by  Act   March  22, 

providing  that  at  any  dty  election  *y-  ^^^  (section  3450,  post).     Wooley  v. 

ery  taxpayer  shaU  be  entitled  to  vote,  Watkins  (1889)  2  Idaho,  555,  22  Pac 

is  void,  since  it  confers  the  right  to  vote  102. 

on  all  taxpayers,  without  regard  to  age  Army  offlcerSw^Army  officer's  accept- 
or citizenship;  and  it  is  also  void  for  ance  of  money  from  the  Philippine  gov- 
ambiguity,  since  it  may  mean  every  ernment  held  not  to  make  him  a  civil 
resident  taxpayer,  or  every  taxpayer,  officer.  Carrington  v.  U.  S.  (1908)  28 
without  regard  to  residAuce,  or  wheth-  Sup.  Ct  203,  208  U.  S.  1,  52  L.  Ed. 
er  his  taxable  property  is  within  the  367. 
city.    Id.  A  retired  officer  of  the  United  States 

The  legislative  assembly  of  a  terri-  army  belongs  to  the  army,  within  this 

tory  has  authority  to  regulate  the  exer*  section.     Hill  v.    Territory    (1882)    2 

cise  of  the  right  of  suffrage  in  such  ter-  Wash.  T.  147,  7  Pac.  63. 

§  3450.  (Act  March  22,  1882,  c.  47,  §  8.)  Bigamists,  etc.,  disquali- 
fied as  voters  and  ineligible  for  office. 
No  polygamist,  bigamist,  or  any  person  cohabiting  with  more 
than  one  woman,  and  no  woman  cohabiting  with  any  of  the  per- 
sons described  as  aforesaid  in  this  section,  in  any  Territory  or  other 
place  over  which  the  United  States  have  exclusive  jurisdiction,  shall 
be  entitled  to  vote  at  any  election  held  in  any  such  Territory,  or 
other  place,  or  be  eligible  for  election  or  appointment  to  or  be 
entitled  to  hold  any  office  or  place  of  public  trust,  honor,  or  emolu- 
ment in,  under,  or  for  any  such  Territory  or  place,  or  under  the 
United  States.    (22  Stat.  31.) 

This  section  was  part  of  the  Edmunds  Act,  to  amend  R.  S.  §  5352,  in  ref- 
erence to  bigamy,  and  for  other  purposes. 

Section  1  of  the  act,  amending  said  R.  S.  i  5352,  and  sections  3  and  4 

thereof,  were  incorporated  into  the  Criminal  Code,  in  sections  313-315  thereof, 

post,  |§  10486-10488,  and  were  repealed  by  section  341  thereof,  post,  §  10515. 

Section  5  of  the  act  was  incoi^porated  into  the  Judicial  Code  in  section  288 

thereof,  ante,  §  1265,  and  was  repealed  by  section  297  thereof,  ante,  §  1274. 

Other  sections  of  this  act  were  temporary  merely,  and  are  omitted. 

Notes  of  Beoisioiui 

Elections  and  ofnoersw^A  petition,  in  eludes   plaintiff  from   the   disqualifica- 

an  action  for  refusal  to  register  plain-  tion  of  the  statute.     Murphy  v.  Ram- 

tifP,  which  alleges  that  plaintiff  "is  not,  sey  (1885)  5  Sup.  Ct  747,  753.  114  U. 

and   never    has   been,    a    bigamist .  or  S.  15,  29  L.  Ed.  47. 

polygamist,"  that  she  is  the  widow  of  So,  also,  a  complaint  is  good  which 

a   named   person,   and   that   since   the  alleges  that  plaintiff  is  the  wife  of  a 

death  of  said  person  she  has  not  co-  certain  man,   that  she  has  not  on  or 

habited  with  any  man,  sufficiently  ex«  sJnce  the  date  of  the  passage  of  the  act 
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cohabited  with  any  bigamist,  polyga- 
mist,  or  with  any  man  cohabiting  with 
more  than  one  woman,  and  that  she  is 
not  and  never  has  been  a  bigamist  Or 
polygamist.    Id. 

Any  person  is  a  bigamist  or  polyga- 
mist, within  the  meaning  of  the  statute, 
who,  at  the  time  he  presents  himself 
for  registration  as  voter,  has  a  plu- 
rality of  wives,  though  since  the  passage 
of  the  act  he  may  not  have  cohabited 
with  more  than  one  of  them.    Id. 

Act  March  22,  1882,  c.  47,  amending 
R.  S.  §  5352  (post,  §  10486),  provided 
by  section  9  that  all  the  registration 
and  election  officers  of  the  territory  of 
Utah  were  vacant,  and  that  the  duties 
relating  to  the  registration  of  voters, 
the  conduct  of  elections,  the  receiving 
or  rejection  of  votes,  the  canvassing 
and  returning  of  the  same,  and  the  is- 
suance of  certificates  of  election,  should, 
until  other  provisions  were  made  by 
the  legislative  assembly,  be  performed 
under  the  existing  laws  of  the  United 
States  and  the  territory  by  persons 
appointed  by  a  board  of  five  persons. 
The  section  further  provided  that  said 
board  should  canvass  the  returns  of  the 
votes  at  elections  for  the  legislature, 
and  issue  certificates  of  election,  and 
that  such  board  should  not  exclude  any 
person  from  the  polls  on  account  of 
opinions  on  the  subject  of  bigamy  or 
polygamy.  Held,  that  such  board  has 
no  power  over  the  registration  of  vot- 
ers, and  no  authority  over  the  officers 
appointed  by  them  to  perform  the  du- 
ties in  relation  thereto;  and  that, 
therefore,  a  rule  promulgated  by  the 
board  for  the  government  of  registra- 
tion officers,  in  pursuance  of  which  such 
officers  refused  to  regii^ter  plaintiffs, 
did  not  enable  plaintiffs  to  bring  an  ac- 
tion for  such  refusal  against  the  board. 
Id. 


Act  March  22,  1882,  dUqualifying 
polygamists  from  voting  in  the  terri- 
•  tories,  is  not  ex  post  facto  or  retrospec- 
tive, since  it  does  not  prescribe  any. 
additional  penalty  for  the  offense  of 
polygamy,  but  merely  makes  the  con- 
tinuance of  the  polygamous  relation  a 
disqualification  from,  voting.    Id. 

A  man  cohabits  with  more  than  one 
woman,  in  the  sense  of  Act  March  22, 
1882,  c  47,  §§  3,  5,  8,  when,  holding 
out  to  the  world  two  women  as  his  wives 
by  his  language  or  conduct,  or  both, 
he  lives  in  the  house  with  them,  and 
eats  at  the  table  of  each  a  portion  of 
his  time,  although  he  may  not  occupy 
the  same  bed  or  sleep  in  the  same  room 
with  either  of  them,  or  actually  have 
sexual  intercourse  with  either.  Can- 
non V.  U.  S.  (1886)  6  Sup.  Ct  278,  288. 
116  U.  S.  55,  29  L.  Ed.  561. 

A  territorial  statute  disqualifying 
polygamists  held  valid.  Davis  v.  Sea- 
son (1890)  10  Sup.  Ct.  299,  802,  133 
U.  S.  333,  33  L.  Ed.  637. 

Sections  3438  and  3449,  ante,  held 
not  repealed  by  this  section.  Wooley  v. 
Watkins  (1889)  2  Idaho,  655,  22  Pac. 
102. 

Jurors^-Under  this  section  a  polyga- 
mist is  not  disqualified  from  serving 
on  a  jury.  People  v.  Hopt  (1884)  13 
Utah,  396.  4  Pac  250. 

In  a  prosecution  for  polygamy,  a  Ju- 
ror who,  on  his  voir  dire,  said  that  he 
had  lived  in  the  practice  of  polygamy, 
but  had  ceased  to  do  so,  and  who  pro- 
duced a  pardon  from  the  President  of 
the  United  States,  extending  to  him 
amnesty  under  section  6  of  the  act,  was 
competent  U.  S.  v.  Bassett  (1887)  5 
Utah,  131,  13  Pac.  237. 

Cited    without    definite    application, 

France  v.  Connor  (1896)  16  Sup.  Ct 
497,  499, 161  U.  S.  66,  40  L.  Ed.  619. 


(R.  S.  §  1861.    Repealed.) 
This  section  prescribed  the  subordinate  officers  of  the  territorial  legislatures 
and  the  compensation  of  each.    It  was  repealed  and  a  substitute  in  lieu  there- 
of was  enacted  by  Act  June  19,  1878,  c.  329,  §  1,  post,  §  3451. 

§  3451.  (Act  June  19,  1878,  c.  329,  §  1.)  Subordinate  officers  of 
legislature. 
The  subordinate  officers  of  each  branch  of  said  Territorial  legis- 
latures shall  consist  of  one  chief  clerk,  who  shall  receive  a  compen- 
sation of  six  dollars  per  day;  one  enrolling  and  engrossing  clerk 
at  five  dollars  per  day;  sergeant-at-arms  and  doorkeeper,  at  five 
dollars  per  day;  one  messenger  and  watchman,  at  four  dollars 
per  day  each;  and  one  chaplain,  at  one  dollar  and  fifty  cents  per 
day.  Said  sums  shall  be  paid  only  during  the  sessions  of  said  leg- 
islatures; and  no  greater  number  of  officers  or  charges  per  diem 
shall  be  paid  or  allowed  by  the  United  States  to  any  Territory. 
And  section  eighteen  hundred  and  sixty-one  of  the  Revised  Stat- 
utes is  hereby  repealed,  and  this  substituted  in  lieu  thereof.  (20 
Stat.  193.) 

These  were  provisions  of  the  legislative,  executive,  and  judicial  appropria- 
tion acts  for  the  fiscal  year  1879,  cited  above. 
The  legislature  o£  Alaska  was  authorized  to  elect  the  subordinate  officers 
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provided  for  in  R.  S.  {  1861,  for  which  these  provisions  were  substituted,  each 
of  said  subordinate  officers  to  receive  the  compensation  provided  for  in  that 
section,  by  Act  Aug.  24,  1912,  c  387,  §  7,  post,  i  3534. 

Notec  of  Deoisions 

Enrolling  and  engrossing  clerkw^The  strued  as  providing  for  the  employment 
clause  "one  enrolling  and  engrossing  of  but  one  clerk  at  the  per  diem  men- 
derk,  at  $5  per  day,"  is  to  be  con-      tioned.     (1887)  18  Op*  Atty.  Gen.  540. 

§  3452.  (R.  S.  §  1862.)     Delegate  to  Congress. 

Every  Territory  shall  have  the  right  to  send  a  Delegate  to  the 
House  of  Representatives  of  the  United  States,  to  serve  during  each 
Congress,  who  shall  be  elected  by  the  voters  in  the  Territory  qual- 
ified to  elect  members  of  the  legislative  assembly  thereof.  The  per- 
son having  the  greatest  number  of  votes  shall  be  declared  by  the 
governor  duly  elected,  and  a  certificate  shall  be  given  accordingly. 
Every  such  Delegate  shall  have  a  seat  in  the  House  of  Representa- 
tives, with  the  right  of  debating,  but  not  of  voting. 

Act  March  3,  1817,  c.  42,  §  1,  3  Stat  363. 

N.  M.,  Act  Sept.  9,  1850,  c  49,  S  14,  9  Stat.  451.  Utah,  Act  Sept  9,  1850, 
c.  51,  §  13.  9  Stat  457.  Wash.,  Act  March  2,  1853,  c.  90,  §  14,  10  Stat. 
178.  Colo.,  Act  Feb.  28,  1861,  c.  59,  §  13,  12  Stat.  176.  Dak.,  Act  March 
2,  1861,  c.  86,  f  13,  12  Stat.  243.  Ariz.,  Act  Feb.  24.  1863,  c.  56,  §  2,  12 
Stat  665.  Idaho,  Act  March  3,  1863,  c.  117,  §  13,  12  Stat  813.  Mont,  Act 
May  26,  1864,  c.  95,  {  13,  13  Stat  91.  Wyo.,  Act  July  25,  1868,  c  236, 
§  13,  15  Stat.  182. 

§  3453.  (R.  S.  §  1863.)     Time,  places,  and  manner  of  electing  Dele- 
gate. 

The  first  election  of  a  Delegate  in  any  Territory  for  which  a  tem- 
porary government  is  hereafter  provided  by  Congress  shall  be  held 
at  the  time  and  places  and  in  the  manner  the  governor  of  such  Ter- 
ritory may  direct,  after  at  least  sixty  days'  notice,  to  be  given  by 
proclamation ;  but  at  all  subsequent  elections  therein,  as  well  as  at 
all  elections  for  a  Delegate  in  organized  Territories,  such  time, 
places,  and  manner  of  holding  the  election  shall  be  prescribed  by 
the  law  of  each  Territory. 

Act  March  3,  1817,  c.  42,  $  1,  S  Stat  363. 

N.  M.,  Act  Sept.  9,  1850,  c.  49,  §  14,  9  Stat  451.  Utah,  Act  Sept  9,  1850, 
c.  51,  §  13,  9  Stat.  457.  Wash.,  Act  March  2,  1853,  c.  90,  f  14,  10  Stat.  178. 
Colo.,  Act  Feb.  28,  1861,  c.  59,  |  13,  12  Stat.  176.  Dak.,  Act  March  2,  1861, 
c.  86,  I  13,  12  Stat  243.  Ariz.,  Act  Feb.  24,  1863,  c.  56,  $  2,  12  Stat.  665. 
Idaho,  Act  March  3,  1863,  c.  117,  |  13,  12  Stat  813.  Mont,  Act  May  26, 
1864,  c.  95,  I  13,  13  Stat  91.  Wye,  Act  July  25,  1868,  c  235,  {  13,  15 
Stat  182. 

§  3454.  (R.  S.  §  1864.)     Supreme  Courts  of  Territories. 

The  supreme  court  of  every  Territory  shall  consist  of  a  chief  jus- 
tice and  two  associate  justices,  any  two  of  whom  shall  constitute  a 
quorum,  and  they  shall  hold  their  offices  for  four  years,  and  until 
their  successors  are  appointed  and  qualified.  They  shall  hold  a 
term  annually  at  the  seat  of  government  of  the  Territory  for  which 
they  are  respectively  appointed. 

N.  M.,  Act  Sept.  9,  1850,  c.  49,  §  10,  9  Stat  449.  Utah,  Act  Sept  9,  1850, 
c.  51,  §  9,  9  Stat  455.  Wash.,  Act  March  2,  1853,  c.  90,  §  9,  10  Stat  175. 
Colo.,  Act  Feb.  28,  1861,  c.  59,  §  9,  12  Stat.  174.  Dak.,  Act  March  2,  1861, 
c.  86,  §  9,  12  Stat  241.  Idaho,  Act  March  3,  1863,  c.  117,  §  9,  12  Stat.  811. 
Mont,  Act  May  26.  1864,  c.  95,  §  9,  13  Stat  88.  Wyo.,  Act  July  25,  1868, 
c.  235,  §  9,  15  Stat  180.    Ariz.,  Act  Feb.  24,  1863,  c.  56,  §  2,  12  Stat.  665. 

Notes  of  Deoisioiis 

Supreme    Court^^This   provision,   in  — -  Records.— The  supreme  court  of 

the  absence  of  any  contrary  provision  Nevada  is  the  successor  of  the  terri- 

in    the    Hawaiian    territorial    act    ex-  torial   court,   and  is   custodian   of   the 

tends  to  the  judges  in  Hawaii.    Robin-  records    of   the    territorial   court,   and 

son  V.  U.  S.  (1907)  42  Gt  OL  62.  may  at  all  times  amend  a  mere  clerical 
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error,  notwithstanding  the  pendency  of 
an  appeal  to  the  supreme  court  of  the 
United  States.  Sparrow  v.  Strong 
(3866)  2  Nev.  362. 

Terms  and  sessions.— Under  R. 

S.  §  1934  (superseded  by  Judicial 
Code),  providing  that  the  supreme 
court  of  Arizona  may  hold  adjourned 
terms  at  any  time  and  place  ordered 
by  the  judges,  and  that  any  business 
which  such  court  might  do  at  any  regu- 
lar term  may  be  done  at  such  adjourn- 
ed term,  such  adjourned  terms  are  not 
sessions,  but  distinct  and  separate 
terms.  Bryan  v.  Pinney  (Ariz.  1888) 
17  Pac.  97. 

Territorial  oourts  In  general— Crea- 
tion-—Territorial  courts  must  be  cre- 
ated by  t:ongress.  Baker  v.  Morton 
(1870)  12  Wall.  150, 153,  20  L.  Ed.  262. 

—  Judicial  notice  of  acts  creating 
courts-— The  courts  of  Iowa  will  take 
judicial  notice  of  the  federal  statutes 
creating  territorial  courts  and  defining 
their  jurisdiction.    Gaughran  v.  Oilman 

(1890)  81  Iowa,  442,  46  N.  W.  1005. 

—  Courts  of  United  States-— Terri- 
torial courts  are  not,  strictly  speaking, 
courts  of  the  United  States.  American 
Ins,  Co.  V.  Canter  (1828)  1  Pet  511, 
543,  7  L.  Ed.  242;  Benner  v.  Porter 
(1850)  9  How.  235,  242,  243,  13  L.  Bd. 
119;  Clinton  v.  Englebrecht  (1871)  13 
WaU.  434,  447,  20  L.  Ed.  659;  Reyn- 
olds V.  U.  S.  (1878)  98  U.  S.  145,  154, 
25   L.    Ed.    244;    McAlUster   y.    Same 

(1891)  11  Sup.  Ct.  949,  952,  141  U.  S. 
174.  35  L.  Ed.  693;  U.  S.  v.  McMillan 
(1897)  17  Sup.  Ct.  395,  398,  165  U.  S. 
504,  41  L.  Ed.  805;  Allen  y.  Myers 
(1901)  1  Alaska,  114;  U.  S.  v.  Mays 
(1880)  1  Idaho,  763;  Same  v.  Hailey 
(1882)  2  Idaho,  26,  3  Pac  263;  Lori- 
mier  v.  State  Bank  of  Illinois  (Iowa, 
1843)   1  Morris,  223;   Kleinschmidt  v. 


Dunphy  (1869)  1  Mont.  118;  Sanders 
V.  Farwell  (1872)  Id.  599;  U.  S.  v.  Up- 
ham  (1874)  2  Mont.  170;  Fuller  & 
Fuller  Co.  v.  Johnson  (1899)  58  P. 
745,  8  Okl.  601;  Nickels  v.  Griflin 
(1872)  1  Wash.  T.  374. 

A  territorial  court  is  a  United  States 
court  within  the  meaning  of  Act  M&j 
12,  1864,  relating  to  imprisonment  In 
re  Osterhaus  (C.  C.  1864)  Fed.  Gas. 
No.  10,609. 

A  territorial  court,  being  a  court  of 
the  United  States,  is  to  be  regarded  as 
co-ordinate  with  the  courts  organized 
under  the  constitution.     Id. 

Territorial  courts  are  "courts  of  the 
United  States,"  as  that  designation  is 
applied  in  section  33  of  the  judiciary 
act  U.  S.  V.  Haskins  (D.  C.  1875) 
Fed.  Cas.  No.  15,322. 

The  territorial  courts  provided  for 
in  the  organic  act  of  Minnesota  terri- 
tory are,  in  a  qualified  sense.  United 
States  courts,  and  it  is  not  fatal  error 
to  entitle  a  cause  pending  in  a  terri- 
torial district  court  as  in  the  "United 
States  district  court."  Chouteau  v. 
Rice  (1854)  1  Minn.  192  (GIL  166). 

—  Records-— Under  the  act  of  Con- 
gress establishing  the  territory  of  Ala- 
bama, the  constitution  of  Alabama,  and 
the  acts  of  1819,  the  record  need  not 
show  that  an  action  instituted  in  the 
superior  court  of  a  county  in  the  'Mis- 
sissippi  territory  was  transferred  to 
the  circuit  court  of  Alabama  in  the 
same  county.  Harrison  y.  Cassity 
(Ala.  1824)  Minor,  291. 

Cited    without    definite    application, 

Ex  parte  Lothrop  (1886)  6  Sup.  Ct 
984,  985.  118  U.  S.  113.  30  L.  Ed.  108; 
Wingard  y.  U.  S.  (1891)  11  Sup.  Ct 
959,  141  U.  S.  201.  35  L.  Ed.  719; 
U.  S.  y.  Alamogordo  Lumber  Co.  (1912) 
202  Fed.  700,  705,  121  C.  O.  A.  162. 


§  3455.  (R.  S.  §  1865.)     Judicial  districts  and  courts. 

Every  Territory  shall  be  divided  into  three  judicial  districts;  and 
a  district  court  shall  be  held  in  each  district  of  the  Territory  by 
one  of  the  justices  of  the  supreme  court,  at  such  time  and  place  as 
may  be  prescribed  by  law;  and  each  judge,  after  assignment,  shall 
reside  in  the  district  to  which  he  is  assigned. 

N.  M.,  Act  Sept  9,  1850,  c.  49,  |  10,  9  Stat  449.  Utah,  Act  Sept  9, 
1850,  c.  51,  §  9.  9  Stat.  455.  Wash.,  Act  March  2,  1853,  c.  90,  {  9,  10  Stat. 
175.  Colo.,  Act  Feb.  28,  1861,  c.  59,  $  9,  12  Stat  174.  Dak.,  Act  March  2, 
1861,  c.  86,  §  9,  12  Stat  241.  Idaho,  Act  March  3,  1863,  c.  117,  §  9,  12  Stat 
811.  Mont,  Act  May  26,  18G4,  c.  95,  §  9,  13  Stat  88.  Wyo.,  Act  July  25, 1868, 
c.  235,  j$  9,  15  Stat  180.    Ariz.,  Act  Feb.  24,  1863,  c  56,  J  2,  12  Stat  665. 

Notei  of  Deoisioiis 


Terms  and  sesslonSd—Adjoumed  ses- 
sions of  court  held  after  the  com- 
mencement of  a  regular  term  are  not 
void,  notwithstanding  the  regular  term 
in  another  county  in  the  same  district 
had  interrened  between  the  time  of  the 
adjournment  and  the  convening  of  the 
adjourned  session.  Bidwell  v.  Love 
(OkL  1908)  98  P.  425;  Territory  v. 
Armijo  (N.  M.  1907)  89  P,  2Q7,  275; 
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Same  v.  Barela  (N.  M.  1910)  Id.  845. 
Act  Aug.  16, 1856,  §  5  (R.  S.  §  1915), 
providing  that  the  judges  of  the  su- 
preme court  in  each  of  the  territories 
shall  fix  the  times  and  places  of  hold- 
ing the  several  courts  in  their  respec- 
tive districts,  is  not  repealed  by  Act 
June  14,  1858  (11  Stot  366),  which 
leaves  the  authority  to  fix  county 
courts  to  the  territories,  and  the  jodg- 
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es  may  fix  times  for  the  district  courts 
different  from  those  appointed  by  the 
legislature.  Campbell  v.  Shivers  (1874^ 
1  Ariz.  161,  25  Pac.  540. 

Acts  Colo.  1872,  p.  89,  providing  that 
terms,  of  court,  for  the  transaction  of 
business,  arising  under  the  constitution 
and  laws  of  the  United  States,  shall  be 
held  at  the  county  seat  of  the  county 
of  Arapahoe,  at  the  times  therein  pro- 
vided for  holding  courts  at  that  place, 
is  not  regarded  as  creating  terms  of 
court  for  the  trial  of  causes  arising 
under  the  laws  of  the  United  States, 
but  rather  as  designating  the  court 
which  should  exercise  such  jurisdiction. 
Beery  v.  U.  S.  (1873)  2  Colo.  186. 

Congress  having,  by  law,  given  the 
district  courts  of  the  territory  juris- 
diction of  offenses  against  the  laws  of 
the  United  States,  and  having  given  the 
justices  of  the  supreme  court  power  to 
fix  the  time  and  places  of  holding  court, 
the  judges  of  the  supreme  court,  by  so 
fixing  them,  also  fix  the  place  of  trial 
of  offenses  against  the  laws  of  the 
United  States.  U.  S.  v.  Mays  (1880)  1 
Idaho,  763. 

The  judges  of  the  district  court  have 
the  power,  when  assembled  at  the  cap- 
ital, to  fix  the  dme  and  places  for 
holding  court  in  their  respective  dis- 
tricts. U.  S.  V.  Kuntze  (1889)  2  Idaho, 
446,  21  Pac.  407. 

They  also  have  the  power  to  fix  the 
time  and  places  for  holding  terms  of 
court  for  the  trial  of  causes  where  the 
United  States  is  a  party,  or  where  such 
causes  arise  under  the  constitution  and 
laws  of  the  United  States.    Id. 

Where  the  district  court  has  con- 
vened as  ordered  by  the  supreme  court, 
unless  adjourned  sine  die,  it  does  not 
expire  by  operation  of  law  until  the 
first  day  of  the  next  regular  term;  and 
failure  of  the  judge  to  attend  on  a  dis- 
tant day  to  which  the  said  court  is  ad- 
journed, after  having  been  regularly 
convened,  will  not  result  in  the  lapse 
of  the  term.  In  re  Dossett  (18^)  2 
Okl.  369,  37  Pac.  1066. 

The  district  courts  of  Oklahoma  Ter- 
ritory have  power  to  hold  adjourned 
sessions  after  the  commencement  of 
the  regular  term  at  a  time  or  times  not 
designated  in  the  order  of  the  supreme 
court  fixing  the  times  when  the  terms 


of  said  court  should  begin.  Bidwell  v. 
Love  (Okl.  1908)  98  P.  425. 

Act  Aug.  16,  1856,  did  not  prohibit 
the  territorial  legislature  from  provid- 
ing for,  nor  the  United  States  territo- 
rial judges  from  holding,  courts  in  the 
several  counties  in  the  territories,  in- 
stead of  at  one  place  alone.  Gird  v. 
State  (1860)  1  Or.  308. 

Act  Or.  Dec  10,  1856,  enUUed  "An 
act  to  conform  the  practice  of  the 
courts  to  the  act  of  congress  of  Aug. 
16,  1856,"  and  which  provides  for  the 
holding  of  a  district  court  in  one  place 
in  each  judicial  district,  and  for  sittings 
in  each  county  authorizes  the  holding 
of  district  courts  at  one  place  in  the 
judicial  district,  and  also  for  the  hold- 
ing of  sittings  for  all  the  counties  for 
the  disposal  of  territorial  business.    Id. 

Authority  of  Judge  to  act  In  other 
dlstriotd—A  judge  may  act  in  another 
district  than  his  own,  the  judge  thereof 
being  disqualified.  Borrego  v.  Cunning- 
ham (1896)  17  Sup.  Ct  182,  185,  186, 
164  U.  S.  612,  41  L.  Ed.  572,  affirming 
Borrego  v.  Territory  (1896)  46  Pac. 
349,  8  N.  M.  655. 

Under  Organic  Act  of  Oklahoma  and 
Act  Dec.  21,  1893,  vesting  in  the  su- 
preme court  power  to  define  the  ju- 
dicial districts  of  the  territory,  and  to 
fix  the  times  and  places  in  each  district 
where  the  court  shall  be  held,  and  des- 
ignate the  judge  who  shall  preside 
therein,  the  supreme  court  or  the  chief 
justice  could  designate  any  judge  to  try 
a  particular  case  in  any  district,  when 
the  judge  of  said  district  had  been  of 
counsel,  or  was  otherwise  disqualified, 
or  was  unable  to  hold  court  Territory 
V.  Terrell  (1902)  68  P.  50S,  11  Okl. 
449. 

Under  Organic  Act  Wyo.  H  d,  15, 
either  of  the  justices  of  the  supreme 
court  was  authorized  to  hold  a  dis- 
trict court  in  either  of  the  defined 
judicial  districts,  and  until  otherwise 
provided  the  governor  was  entitled  to 
make  assignments.  Hamilton  v.  Ter- 
ritory (1873)  1  Wyo.  131. 

Cited    without    deflnlte    applioation, 

Ex  parte  Lothrop  (1886)  6  Sup.  Ct 
984,  986,  118  U.  S.  113,  30  L.  Ed.  108; 
U.  S.  V.  McMillan  (1897)  17  Sup.  Ct 
395,  398,  165  U.  S.  504,  41  L.  Ed.  805. 


(R.  S.  §  1866.  Superseded.) 
This  section  provided  for  the  limitation  by  law  of  the  jurisdiction,  both  ap- 
pellate and  original,  of  the  courts  provided  for  in  R.  S.  {§  1907,  1908,  which 
sections  prescribed  the  courts  in  which  should  be  vested  the  judicial  power  in 
the  then  existing  organized  Territories.  It  was  superseded,  with  the  sections 
referred  to,  by  the  admission  of  all  said  territories  to  the  Union  as  states. 

§  3456«  (R.  S.  §  1867.)     Jurisdiction  of  justices  of  the  peace. 

No  justices  of  the  peace  in  any  Territory  shall  have  jurisdiction 
of  any  case  in  which  the  title  to  land,  or  the  boundary  thereof,  in 
anywise  comes  in  question. 

N.  Mm  Act  Sept.  9,  1850,  c  49,  «  10,  9  Stat  449.  Utah,  Act  Sept  9,  1850, 
c  51,  §  9,  9  Stat  455.  Wash.,  Act  March  2,  1853,  c.  90,  §  9,  10  Stat  175. 
Colo.,  Act  Feb.  28,  1861,  c.  59,  |  9,  12  Stat  174.  t)ak..  Act  March  2,  1861, 
c.  86;  i  9,  12  Stat.  241.  Idaho,  Act  March  3,  1863,  c.  117,  8  9,  12  Stat.  811. 
Mont,  Act  May  26,  1864,  c.  95,  §  9,  13  Stat  88.    Wyo.,  Act  July  25,  1868,  c 
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235,  I  9, 15  Stat  180.    Ariz.,  Act  Feb.  24,  1803,  c  56,  |  2,  12  Stat  665.    And 
see,  for  Arizona,  Act  March  23,  1870,  c.  29,  §  5,  16  SUt  77. 

§  3457.  (R.  S.  §  1868.)     Chancery  and  common-law  jurisdiction. 

The  supreme  court  and  the  district  courts,  respectively,  of  every 
Territory,  shall  possess  chancery  as  well  as  common  law  jurisdic- 
tion. 

N.  M.,  Act  Sept  9, 1850,  c.  49,  §  10,  9  Stat  449.  Utah,  Act  Sept  9,  1850, 
c  51.  I  9,  9  Stat  455.  Wash.,  Act  March  2,  1853,  c  90,  |  9,  10  Stat  175. 
Colo.,  Act  Feb.  28,  1861,  c  59,  {  9,  12  Stat  174.  Dak.,  Act  March  2,  1861, 
c.  86,  §  9,  12  Stat.  241.  Idaho,  Act  March  3.  1863,  c.  117,  §  9,  12  Stat  811. 
Mont.,  May  26,  1864,  c.  95,  i  9,  13  Stat  «8.  Wyo.,  Act  July  25,  1868^ 
c  235,  1 9, 15  Stat  180.     Ariz.,  Act  Feb.  24, 1863,  c  56, 1 2, 12  Stet  665. 

Notes  of  Deoisions 


Jurisdiction  and  powers.^Upon  the 
conquest  of  the  territory  of  New  Mex- 
ico and  the  establishment  of  a  court 
by  the  act  of  congress  recognizing  the 
territory  of  New  (Mexico,  cognizance 
of  a  cause  previously  pending  under 
the  laws  of  the  provisional  government 
was  properly  transferred  to  such  court 
Leitensdorfer  v.  Webb  (1857)  61  U.  S. 
(20  How.)  176,  15  L.  Ed.  891;  Id. 
(1853)  1  N.  M.  84. 

As  to  jurisdiction  of  offenses  in  In- 
dian reservations,  see  Ex  parte  Kan- 
gi-shun-ca  (1883)  3  Sup.  Ct  396,  397, 
109  U.  S.  556,  27  L.  Ed.  1030. 

A  county  court  having  civil  and  crim- 
inal jurisdiction,  whose  judgments  and 
decrees  the  supreme  court  has  a  right 
to  review  on  appeal,  is  an  inferior 
court  Ex  parte  Lothrop  (1886)  6  Sup. 
Ct  984,  985,  118  U.  S.  113,  80  L.  Ed. 

loa 

Act  March  1,  1889,  establishing  a 
United  States  court  in  the  Indian  Ter- 
ritory, and  giving  exclusive  jurisdiction 
of  offenses  *'not  punishable  by  death 
or  by  imprisonment  at  hard  labor,"  did 
not  give  it  jurisdiction  of  the  offense 
of  retailing  liquors  without  a  license, 
made  punishable,  under  R.  S.  |§  2139, 
3242,  post,  §§  4137,  5965,  by  imprison- 
ment for  "not  less  than  six  months  nor 
more  than  two  years,"  since  imder  R. 
S.  I  5541,  post,  I  10527,  a  punishment 
which  a  statute  prescribes  shall  be  by 
imprisonment  merely  may,  if  it  be  for 
more  than  one  year,  be  executed  in  a 
state  prison,  the  rules  of  which  pre- 
scribe hard  labor.  In  re  Mills  (1890) 
10  Sup.  Ct  762,  763,  135  U.  S.  263,  34 
L.  Ed.  107. 

A  homicide  committed  in  Oklahoma 
Territory  in  December  1889,  was  cog- 
nizable in  the  judicisl  district  of  Kan- 
sas which  previously  embraced  such 
territory.  Mattox  v.  U.  S.  (1895)  15 
Sup.  Ct  337,  338.  156  U.  S.  237.  39  L. 
Ed.  409. 

A  territorial  statute,  which  discharg- 
es a  motion  for  a  new  trial  by  opera- 
tion of  law  if  not  acted  upon,  is  not 
inconsistent  with  the  grant  of  common- 
law  jurisdiction  to  the  courts  by  con- 
gress. James  v.  Appel  (1904)  24  Sup. 
Ct  222.  224,  192  U.  S.  129,  48  L.  Ed. 
377. 

An  action  to  recover  the  value  of 
goods  lost  through  the  negligence  of  a 
carrier  held  an  action  for  breach  of 
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contract,  and  henc^  within  the  juris- 
diction of  a  United  States  commission- 
er of  Indian  Territory,  the  amount 
daimed  not  exceeding  the  statutory 
limit  American  Exp.  Co.  v.  Lank- 
ford  (1899)  93  Fed.  380.  85  'C.  C.  A. 
353. 

Where  a  court  in  the  Indian  Terri- 
tory has  acquired  jurisdiction  of  an 
Indian  in  a  criminal  prosecution,  such 
jurisdiction  is  not  divested  by  the  sub- 
sequent naturalization  of  defendant, 
under  Act  May  2.  1890,  providing  that 
Indians  who  become  naturalized  under 
the  act  do  not  forfeit  any  privileges  to 
which  they  are  entitled  as  members  of 
a  tribe.  Ex  parte  Kyle  (D.  C.  1895) 
67  Fed.  306. 

The  superior  court  of  the  territory 
of  Arkansas  can  only  entertain  a  writ 
of  error  issued  to,  or  an  appeal  from, 
a  court  of  record.  Searcy  v.  Hogan 
(Super.  Ct  Ark.  1823)  Fed,  Cas.  No. 
12,584a. 

Act  May  26,  1824.  confers  on  the  su- 
perior court  of  the  territory  of  Ar- 
kansas the  powers  of  a  court  of  chan- 
cery for  the  purpose  of  trying  the  va- 
lidity of  claims  mentioned  therein,  and 
a  bill  of  review  may  be  maintained 
therein.  U.  S.  v.  Samperyac  (Super. 
Ct  Ark.  1831)  Fed.  Cas.  No.  16,216a. 

Where  defendant  was  charged  with 
larceny  of  the  United  States  mails  com- 
mitted in  Park  county,  Colo.,  in  the 
First  judicial  district,  he  may  be  in- 
dicted and  tried  in  Arapahoe  county, 
in  the  same  district  Beery  v.  U.  S. 
(1873)  2  Colo.  186. 

Acts  1856,  1858  (11  Stat  49,  366), 
limitiDg  the  number  of  courts  which 
have  jurisdiction  in  cases  arising  un- 
der the  constitution  and  laws  of  the 
United  States,  held  applicable  to  Colo- 
rado territory.    Id. 

A  court  in  Montana  territory  had  no 
jurisdiction  to  try  a  common-law  ac- 
tion as  a  suit  in  equity,  and  it  could  not 
try  an  equitable  action  as  an  action 
at  common  law.  Creighton  v.  Hersh- 
field  (1872)  1  Mont  639. 

A  territorial  statute  abolishing  the 
distinction  between  courts  of  law  and 
equity,  as  to  their  jurisdiction  and  prac- 
tice, is  invalid.  Gutierres  y.  Pino 
(1866)  1  N.  M.  392. 

Act  Sept.  9,  1850,  |  7  (9  Stat  447, 
c.  49,  §  2),  providing  that  the  jurisdic- 
tion of  the  several  courts  <^  the  terri- 
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tory  of  New  Mexico  herein  provided 
for,  with  all  the  laws  passed  by  the  leg- 
islative assembly,  shall  be  submitted  to 
congress  of  the  United  States  and,  if 
disapproved,  shall  be  annulled,  does  not 
deprive  courts  of  the  territory  of  pow- 
er to  pass  on  the  constitutionality  of 
territorial  legislation.  Torres  v.  Board 
of  Com*rs  of  Socorro  County  (1901)  65 
Pac  181,  10  N.  M.  670. 

A  county  court  of  Oklahoma  held  to 
have  jurisdiction  of  a  civil  suit  for  a 
money  demand  of  $310.  Allison  v.  Ber- 
ger  (1890)  1  Okl.  1,  25  Pac.  511. 

Courts  of  the  territory  have  jurisdic- 
tion to  protect  a  settler  in  the  posses- 
sion of  his  claim.  Woodsides  v.  Rickey 
(1854)  1  Or.  108;  Lee  v.  Simonds,  Id. 
15a 

The  courts  of  Washington  territory 
could  not  determine  upon  conflicts  of 
boundaries  under  the  pre-emption  laws, 
nor  as  between  two  persons  claiming 
by  priority  of  settlement  who  should 
have  the  land,  as  these  questions  are 
intrusted  to  the  register  and  receiver 
of  the  land  office.  Colwell  v.  Smith 
(1860)  1  Wash.  T.  92. 

Supreme  court.— Appellate  ju- 
risdiction, see  post,  §  3459. 

The  legislature  in  Idaho  could  confer 
origrinal  jurisdiction  upon  the  supreme 
court  of  the  territory  in  the  issuance 
of  writs  of  mandate,  review,  etc. 
Clough  V.  Curtis  (1890)  10  Sup.  Ct 
573,  575,  134  U.  S.  361,  33  L.  Ed.  945. 

The  construction  of  the  acts  of  con- 
gress, so  far  as  they  relate  to  a  ter- 
ritory, properly  belongs  to  the  judges 
of  the  territorial  supreme  court 
(1859)  9  Op.  Atty.  Gen.  292. 

The  supreme  court  of  Arizofia  had 
power  to  issue  writs  of  prohibition. 
Crowned  King  Min.  Co.  v.  District 
Court  of  Fourth  Judicial  District 
(1901)  64  Pac.  439,  7  Ariz.  268. 

The  grant  of  common-law  jurisdic- 
tion on  the  supreme  court,  by  the  or- 
ganic act  of  Montana  territory,  approv- 
ed May  26,  1864,  carries  with  it  juris- 
diction in  mandamus,  which  cannot  be 
taken  away  by  the  legislature.  Chu- 
masero  v.  Potts  (1875)  2  Mont.  242. 

The  supreme  court  of  New  Mexico 
has  no  original  jurisdiction,  except  in 
the  granting  of  the  writ  of  habeas  cor- 
pus. Territory  v.  Ortiz  (1852)  1  N. 
M.  5. 

H.  S.  §  1912  (superseded),  stating 
that  the  supreme  and  district  courts 
of  the  territories  may  grant  writs  of 
habeas  corpus,  does  not,  by  implication, 
limit  the  original  jurisdiction  of  a  ter- 
ritorial supreme  court  to  such  writ. 
Lincoln-Lucky  &  Lee  Min.  Co.  v.  Dis- 
trict Court  of  First  Judicial  District 
(1894)  7  N.  M.  486,  38  Pac  580. 

Even  if  it  did  limit  the  original  ju- 
risdiction of  a  territorial  supreme  court 
to  the  writ  of  habeas  corpus,  Comp. 
Laws  N.  M.  1884,  §  2006,  authorizing 
the  supreme  court  of  New  Mexico  to 
issue  writs  of  prohibition,  is  not  in 
conflict  with  it,  the  issqance  of  the 
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writ  of  prohibition  being  the  exercise  of 
an  appellate  or  relative,  rather  than 
an  original  or  abstract,  power.    Id. 

Prac.  Act  Utah,  §  445,  providing  that 
the  writ  of  mandamus  may  be  issued  by 
any  court  of  the  territory,  is  void,  ex- 
cept so  far  as  it  may  authorize  the  su- 
preme court  to  issue  such'  writ  in  aid 
of  its  appellate  jurisdiction.  Shepperd 
v.  Second  Judicial  District  Court  (1876) 
1  Utah.  340. 

The  supreme  court  of  Utah  had  pow- 
er to  issue  writs  of  mandamus  in  cases 
provided  for  by  statute.  Maxwell  v. 
Burton,  2  Utah,  595;  KendaU  v.  Ray- 
bould  (1896)  13  Utah,  226,  44  Pac 
1034. 

Under  Organic  Act  Utah,  i  9,  which 
confers  chancery  jurisdiction  on  the 
supreme  court,  that  court  may,  in  the 
exercise  of  its  original  jurisdiction, 
grant  an  injunction  against  the  collec- 
tion of  a  tax  levied  under  a  void  law. 
Kerr  v.  WooUey  (1866)  3  Utah,  456,  24 
Pac  881.  Under  such  act  it  had  no 
original  jurisdiction,  except  in  habeas 
corpus  cases.  Shepperd  v.  Second  Dis- 
trict Court  (1876)  1  Utah,  340. 

—  District  and  circuit  courtsw— The 
court  established  by  such  grant  was 
vested  with  power  to  try  all  offenses 
within  the  territorial  jurisdiction  for 
violations  of  the  laws  of  the  territory, 
and  also  for  violations  of  the  laws  of 
the  United  States,  and  it  was  there- 
fore immaterial  that  it  was  improperly 
named  a  United  States  district  court 
In  re  TerriU  (1906)  144  Fed.  616,  75  C. 
O.  A.  418. 

Powers  of  the  circuit  courts  in  the 
territory  of  Arkansas.  Roshell  v.  Max- 
weU  (Super.  Ct.  Ark.  1824)  Fed.  Cas. 
No.  12,066a. 

Under  the  act  organizing  the  terri- 
tory of  Colorado,  the  legislative  assem- 
bly has  authority  to  designate  the  court 
in  each  district  which  shall  have  and 
exercise  the  jurisdiction  of  a  circuit 
and  district  court  of  the  United  States. 
Beery  v.  U.  S.  (1873)  2  Colo.  186. 

The  caption  of  an  indictment  recited 
that  it  was  'Hn  the  district  court  in 
and  for  the  second  judicial  district  and 
territory  of  Dakota,  •  ♦  ♦  having 
and  exercising  the  same  jurisdiction  in 
all  cases  as  is  vested  in  the  circuit  and 
district  courts  of  the  United  States.** 
Held,  that  the  jurisdiction  defined  was 
that  conferred  by  Rev.  St.  U.  S.,  which 
provides  that  the  district  courts  of  the 
territory  "shall  have  and  exerdse  the 
same  jurisdiction  *  *  *  as  is  vest- 
ed in  the  circuit  and  district  courts  of 
the  United  States.**  U.  S.  v.  Spaulding 
(1882)  3  Dak.  85,  13  N.  W.  357. 

The  original  jurisdiction  given  by  the 
organic  law  and  legislation  of  Dakota, 
in  chancery  and  common  law,  to  the 
district  courts,  is  not  limited,  in  suits 
to  recover  money,  to  actions  involving 
$50,  by  Comp.  Laws  Dak.  f  5191,  allow- 
ing costs  in  such  cases  to  plaintiff  when 
he  recovers  $50,  and  to  defendant  in 
such  action  unless  plaintiff  is  entitled  to 
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costs.     St  Paul  F.  &  M.  Ins.  Co.  v. 
Coleman  (1889)  6  Dak.  458,  43  N.  W. 


The  district  courts  of  the  territory  of 
Iowa  were  not  of  inferior  jurisdiction. 
Wright  V.  Marsh  (Iowa,  1849)  2  G. 
Greene,  94. 

In  an  action  on  a  note,  the  district 
court  of  the  territory  of  Kansas  in  the 
county  in  which  defendant  was  sum- 
moned had  jurisdiction.  Sattig  ▼.  Small 
(1862)  1  Kan.  170. 

Where  a  petition  in  an  action  on  a 
note  was  ''filed  in  the  clerk's  office  in 
the  district  court  ♦  ♦  ♦  sitting  for 
the  trial  of  causes  arising  under  the 
constitution  and  laws  of  the  United 
States,"  the  court  had  jurisdiction 
without  regard  to  the  citizenship  of  the 
parties,  since,  by  Act  June  12,  1858,  | 
2,  only  cases  wherein  the  United  States 
is  a  party  are  excluded  from  its  juris- 
diction.   Id. 

Under  Acts  March  5,  1805,  and  Feb. 
19,  1831,  conferring  upon  the  judges 
of  the  territory  of  Michigan  the  juris- 
diction and  powers  of  district  and  cir- 
cuit courts  of  the  United  States,  such 
judges  continue  in  office  and  in  the 
full  exercise  of  their  powers  over  the 
country  lying  west  of  Lake  Michigan 
and  forming  a  part  of  the  territory  of 
Michigan  at  the  time  of  the  organiza- 
tion of  the  state  government,  until 
July  3,  1836,  on  which  day  the  terri- 
tory of  Wisconsin  was  organized. 
Scott  V.  Detroit  Young  Men's  Society's 
Lessee  (Mich.  1843)  1  Doug.  119. 

The  district  courts  of  the  territory, 
exercising  the  jurisdiction  of  the  cir- 
cuit courts  of  the  United  States,  have 
no  jurisdiction  of  a  suit  in  equity  be- 
tween citizens  of  the  territory.  San- 
ders V.  FarweU  (1872)  1  Mont  599. 

The  district  courts  of  the  territory 
haye  jurisdiction  in  actions  by  the  as- 
signee of  a  bankrupt  to  recover  the  pos- 
session or  value  of  property  against 
one  who  has  received  the  same  in  vio- 
lation of  the  bankrupt  law.  McKieman 
V.  King  (1874)  2  Mont.  72. 

By  the  organic  act  of  Montana  ter- 
ritory, approved  May  26,  1864,  the  ju- 
risdiction and  practice  of  the  district 
and  circuit  courts  of  the  United  States, 
in  cases  arising  under  the  constitution 
and  laws  of  the  United  States,  is  con- 
ferred on  the  district  courts  of  the  ter- 
ritory. U.  S.  V.  Upham  (1874)  2  Mont. 
118. 

The  district  courts  of  Montana  terri- 
tory are  courts  of  general  jurisdiction. 
Stephens  ▼.  Hartley  (1876)  2  Mont 
504. 

A  suit  by  the  Northern  Pacific  Rail- 
road to  restrain  the  collection  of  taxes 
assessed  against  its  roadbed,  on  the 
ground  that  the  same  was  exempted 
from  taxation  under  the  United  States 
statute  creating  it,  is  an  action  arising 
under  the  laws  of  the  United  States, 
and  is  therefore  properly  brought  in 
the  federal  side  of  the  territorial  court 
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Northern  Pac.  R.  Co.  v.  Garland  (1884) 
5  Mont.  146,  3  Pac  134. 

The  district  courts  of  Montana  Terri- 
tory held  vested  with  **all  the  chancery 
powers  which  formerly  belonged  to 
chancery  in  England."  Zimmerman  ▼. 
Zimmerman  (1887)  7  Mont  114,  14 
Pac.  665. 

An  action  for  violation  of  Act  Feb. 
25,  1885,  forbidding  the  indosure  of 
public  land  by  one  who  has  no  claim 
or  color  of  title  thereto,  is  within  the 
jurisdiction  of  a  territorial  district 
court,  sitting  tp  hear  causes  arising 
under  the  constitution  and  laws  of  the 
United  States.  U.  S.  v.  Bisel  (1888) 
8  Mont  20,  19  Pac  251;  Same  v.  Fla- 
herty (1888)  8  Mont  31,  19  Pac  553. 

The  chancery  jurisdiction  of  the 
courts  of  New  Mexico  is  derived  from 
the  organic  act  and  other  acts  of  con- 
gress, and  is  the  same  as  is  vested  in 
the  courts  of  the  United  States  pos- 
sessing chancery  powers,  combining  the 
jurisdiction  of  circuit  and  district  courts 
with  that  arising  under  territorial  laws. 
Gutierres  v.  Pino  (1866)  1  N.  M.  892. 

Where  the  petition  in  an  action  on 
a  note  is  addressed  to  the  judge  of  a 
particular  judicial  district,  "holding  ses- 
sion in  and  for"  a  particular  county,  in 
which  no  United  States  court  is  held, 
and  the  parties  are  described  as  'V^si- 
dents"  of  Missouri  and  New  Mexico, 
respectively,  the  territorial  court  of  the 
particular  county  is  presumed  to  be  the 
court  intended,  and  has  jurisdiction  of 
the  cause.  Metzger  v.  Waddell  (1867) 
1  N.  M.  400. 

In  New  Mexico,  a  proceeding  by  in- 
formation in  the  nature  of  quo  war- 
ranto to  oust  a  usurper  from  office  is 
within  the  jurisdiction  of,  and  is  prop- 
erly commenced  in,  the  district  court 
Territory  v.  Ashenfelter  (1887)  4  N. 
M.  (Gild.)  85,  12  Pac  879. 

The  Pawhuska  district  court  can  ex- 
ercise no  jurisdiction  as  a  United  States 
court,  except  for  the  punishment  of 
crimes  committed  by  Indians  on  the 
Osage  or  Kansas  Indian  reservations, 
viz.  murder,  manslaughter,  rape,  assault 
with  intent  to  kill,  arson,  burglary,  and 
larceny,  which  said  enumerated  offens- 
es must  be  prosecuted  on  the  territorial 
side  of  said  court  Goodson  ▼.  U.  S. 
(1898)  54  P.  423,  7  OkL*  117. 

The  provisions  of  the  organic  act,  the 
order  of  the  supreme  court  attaching 
the  Osage  and  Kansas  Indian  reserva- 
tions to  Pawnee  county  for  judicial  pur- 
poses, and  the  act  of  June  7,  1897,  re- 
quiring a  district  court  to  be  held  at 
Pawhuska,  should  all  be  construed  to- 
gether, and  the  latter  act  held  as  mod- 
ifying and  supplementing  the  former, 
and  not  repealing  the  jurisdiction  of 
the  Pawnee  district  court,  except  as  to 
causes  in  which  members  of  the  Osage 
or  Kansas  tribes  are  sued  or  prose- 
cuted.   (1896)  Id. 

The  district  court  of  the  county  has 
jurisdiction   of   causes   appealed   from 
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the  probate  court,  when  questions  of 
fact  are  to  be  retried,  though  questions 
of  law  are  involved,  without  regard  to 
the  amount  involved.  Randolph  v.  Hud- 
son (1900)  61  P.  1103, 10  Okl.  39a 

AH  appeals  from  the  probate  court, 
when  exercising  its  jurisdiction  in  pro- 
bate matters,  must  be  to  the  district 
court,  under  St  OkL  1893,  c.  18,  art 
3L3,  S  14,  whether  the  appeal  is  on  ques- 
tions of  law  or  fact  Carpenter  v.  Rus- 
sell (1903)  73  P.  930,  13  Okl.  277. 

When,  in  an  action  in  the  probate 
court  within  the  justice  of  the  peace 
jurisdiction,  an  action  is  brought  to  re- 
cover a  sum  not  exceeding  $20,  defend- 
ant cannot  bring  the  case  within  the  ju- 
risdiction of  the  district  court  on  ap- 
peal by  pleading  a  counterclaim  for 
more  than  $20,  which  plea  is  frivolous 
as  to  the  amount  St.  Louis  &  S.  F.  R. 
Co.  y.  Bradfield  (1907)  88  P.  1050,  18 
OkL  154. 

Where,  in  such  action,  the  issues  have 
been  joined  by  the  appearance  and  an- 
swer of  defendant,  and  the  cause  has 
been  tried  by  a  jury  summoned  on  the 
demand  of  plaintiff,  under  Wilson's  Rev. 
&  Ann.  St  OkL  1903,  §  6017,  the  de- 
fendant not  appearing,  the  district  court 
cannot  acquire  jurisdiction  to  retry 
•aid  cause  on  appeaL    Id. 

The  district  courts  of  Utah  have  ju- 
risdiction of  an  action  against  the  Unit- 
ed States  to  recover  $158  for  services 
rendered  as  commissioner.  Johnson  v. 
U.  S.  (1890)  6  Utah,  403,  24  Pac.  677. 

— >  Probate  oourtSd— Under  Act 
March  2,  1853,  establishing  the  territo- 
ry of  Washington,  section  9  providing 
for  the  establishment  of  probate  courts, 
the  jurisdiction  of  which  should  be  es- 
tablished by  law,  the  legislative  assem- 
bly of  the  territory  had  power  to  con- 
fer on  such  courts  full  power  in  all 
probate  proceedings,  which  was  done 
by  Sess.  Laws  Wash.  1854-62,  p.  315, 
and  Laws  Wash.  1862-63,  p.  198  et 
seq.  Christianson  v.  King  County 
(1913)  203  Fed.  894,  122  C.  O.  A.  188, 
affirming  judgment  (D.  0.  1912)  196 
Fed.  791. 

Probate  Act  Wash.  January  16,  1863 
(Laws  186:^-63,  p.  261)  S  340,  provid- 
ing for  escheat  of  lands  to  the  county 
in  which  the  decedent  resided  at  the 
time  of  his  death,  conferred  jurisdic- 
tion on  the  probate  court  of  that  coun- 
ty to  distribute  escheated  lands  to  the 
county  in  which  they  were  located.    Id. 

Organic  Act  N.  M.  $  10,  providing 
that  the  judicial  power  shall  be  vested 
in  a  supreme  court,  district  courts, 
probate  courts,  and  justices  of  the 
peace,  and  that  the  jurisdictions  of  the 
several  courts  "shall  be  as  limited  by 
law,"  does  not  confer  chancery  juris- 
diction on  probate  courts.  Perea  v. 
Barela  (1891)  6  N.  M.  239,  27  Pac 
507,  affirming  (1800)  5  N.  M.  458,  23 
Pac.  766. 

The  legislative  act  extending  the  ju- 
risdiction of  the  probate   courts    (St 


Okl.  1893,  c  18,  art.  15),  having  been 
ratified  by  Act  Cong.  March  3,  1891, 
c  543,  i  17,  26  Stat  1026,  must  be  giv- 
en the  same  force  and  eftect  as  a  con- 
gressional enactment  Wetz  v.  Elliott 
(1896)  51  P.  657,  4  Okl.  618. 

The  probate  court  of  Greer  county, 
OkL,  has,  with  few  exceptions,  juris- 
diction of  the  causes  tried  or  pending 
in  the  county  court  of  Greer  county, 
Tex.  Cullins  v.  Overton  (1898)  54  P. 
702,  7  Okl.  470. 

The  jurisdiction  conferred  by  Con- 
gress on  probate  judges  in  townsite 
matters  was  conferred  on  the  office, 
and  not  on  the  individual;  and  a  sepa- 
rate and  distinct  office  was  not  there- 
by created.  Finley  v.  Territory  (1903) 
73  P.  273,  12  Okl.  621. 

Under  Organic  Act  OkL  g  9,  and  Act 
March  3.  1891,  c.  543,  §  17,  26  Stat 
1026,  probate  judges  of  the  territory 
have  jurisdiction  in  townsite  matters. 
Id. 

Exclusive  or  concurrent  Jurlsdlotlon. 

— ^The  provision  in  the  organic  act  of 
Oklahoma  conferring  on  the  supreme 
and  district  courts  '^chancery  as  well  as 
common-law  jurisdiction"  does  not  give 
such  courts  exclusive  jurisdiction  to  is- 
sue attachments,  so  as  to  render  void 
an  act  of  the  legislature  authorizing  the 
probate  judge  to  issue  attachments,  for 
the  issuance  of  attachments  under  the 
territorial  statutes  is  a  ministerial  and 
not  a  judicial  act  Central  Loan  & 
Trust  Co.  V.  Campbell  Commission  Co. 
(1899)  19  Sup.  Ct  346,  351,  173  U.  S. 
84,  43  L.  Ed.  623. 

Comp.  Laws  N.  M.  1884,  |  562,  so 
far  as  it  attempts  to  invest  the  probate 
courts  with  exclusive  original  jurisdic- 
tion to  hear  and  determine  all  suits  and 
proceedings  instituted  against  executors 
or  administrators  upon  any  demand 
against  the  estate  of  the  testator  or 
intestate,  is  void,  being  in  contraven- 
tion of  this  section.     Perea  v.  Barela 

(1890)  5  N.  M.  458,  23  Pac.  766. 
Under  this  section  and  Comp.  Laws 

N.  M.  1884,  S  562,  providing  that  pro- 
bate courts  shall  have  exclusive  original 
jurisdiction  in  all  cases  relative  to  the 
probate  of  wills,  and  to  hear  and  deter- 
mine all  suits  upon  demands  against 
the  estate:  provided  that,  when  the 
demand  exceeds  $100,  the  claimant  may 
sue  either  before  the  probate  or  in  the 
district  court  in  the  first  place,  a  suit 
by  the  testator's  wife  against  the  ad- 
ministrator for  relief  from  a  receipt 
fraudulently  obtained  by  him,  whereby 
she  released  her  right,  valued  at  $6,000, 
in  her  husband's  estate,  being  an  equi- 
table demand,  was  properly  brought  in 
the    district    court.      Perea    v.    Barela 

(1891)  6  N.  M.  2.S9,  27  Pac.  507. 

Act  Dec.  25,  1890,  by  which  the  ter- 
ritorial legislature  conferred  on  the 
probate  court  concurrent  jurisdiction 
with  the  district  court  in  certain  cas- 
es, and  regulated  the  right  of  appeal, 
was  ratified  by  congress  (Act  March  8, 
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1891,  c.  643,  S  17,  26  Stat  1026),  in 
respect  to  jurisdiction.  Held  that,  as 
such  ratification  conferred  on  the  pro- 
bate court  concurrent  jurisdiction  with 
the  district  court,  the  exercise  of  such 
jurisdiction  must  be  determined  by  the 
Code  of  Civil  Procedure,  which  provides 
for  the  procedure  both  before  and  aft- 
er judgment,  including  the  right  of  ap- 
peal to  the  supreme  court,  and  the  man- 
ner of  taking  and  prosecuting  such  ap- 
peal; and  hence  the  supreme  court 
may  entertain  an  appeal  from  the  pro- 
bate court  in  a  case  where  it  has  con- 


cnrrent  jurisdiction  with  the  district 
court.  Chandler  y.  Colcord  (1893)  1 
Okl.  260,  32  Pac  330. 

Cited    without    definite    application, 

Clawson  v.  U.  S.  (1885)  5  Sup.  Ct.  949, 
9M,  114  U.  S.  477,  29  L.  Ed.  179;  Idaho 
&  O.  Land  Imp.  Co.  v.  Bradbury  (1889) 
10  Sup.  Ct  177,  178,  132  U.  S.  609,  33 
L.  BM.  433;    Perego  v.  Dodge   (1896) 

16  Sup.  Ct  971,  973,  1B3  U.  S.  160.  41 
L.  Ed.  113;   U.  S.  v.  McMillan  (1897) 

17  Sup.  Ct  396,  898,  166  U.  S.  604,  41 
L.  Ed.  806. 


§  3458.  (Act  April  7,  1874,  c.  80,  §  1.)     Common-law  and  chancery 
jurisdiction ;  exercise  under  codes,  rules  of  practice,  etc. 

That  it  shall  not  be  necessary  in  any  of  the  courts  of  the  several 
Territories  of  the  United  States  to  exercise  separately  the  common- 
law  and  chancery  jurisdictions  vested  in  said  courts;  and  that  the 
several  codes  and  rules  of  practice  adopted  in  said  Territories  re- 
spectively, in  so  far  as  they  authorize  a  mingling  of  said  jurisdic- 
tions or  a  unifoi-m  course  of  proceeding  in  all  cases  whether  legal 
or  equitable,  be  confirmed ;  and  that  all  proceedings  heretofore  had 
or  taken  in  said  courts  in  conformity  with  said  respective  codes  and 
rules  of  practice,  so  far  as  relates  to  the  form  and  mode  of  proceed- 
ing, be,  and  the  same  are  hereby,  validated  and  confirmed:     Pro- 
vided, That  no  party  has  been  or  shall  be  deprived  of  the  right  of 
trial  by  jury  in  cases  cognizable  at  common-law.     (18  Stat.  27.) 
This  section  was  part  of  an  act  entitled  ''An  act  concerning  the  practice  in 
territorial  courts,  and  appeals  therefrom." 
A  preamble  preceding  the  enacting  clause  of  the  act  was  as  follows: 
"Whereas,  by  the  organic  acts  establishing  several  of  the  Territories  of  the 
United  States,  it  is  provided  that  certain  courts  thereof  shall  have  common- 
law  and  chancery  jurisdiction,  and  doubts  have  been  entertained  whether  said 
jurisdictions  must  be  exercised  separately,  or  whether  they  may  be  exercised 
together  in  the  same  proceeding,  and  whether  the  codes  and  rules  of  practice 
adopted  in  said  Territories  which  have  authorized  a  mingling  of  said  jurisdic- 
tions in  the  same  proceeding  or  a  uniform  course  of  proceeding  in  all  cases 
legal  and  equitable,  are  repugnant  to  the  said  organic  acts  respectively:  There- 
fore, 
"Be  it  enacted,"  etc 

Section  2  of  this  act  related  to  the  exercise  of  the  appellate  jurisdiction  of 
the  Supreme  Court  of  the  United  States  over  the  judgments  and  decrees  of 
territorial  courts.  It  was  superseded  by  subsequent  provisions,  particularly 
those  of  Judicial  Code,  fi§  244-249,  ante,  §§  1221-1226. 

Notes  of  Deeisions 


Legislative  powers  in  general,  see 
ante,  §  3438,  and  notes  thereunder. 

Procedu  red— Territorial  statute  pro- 
viding for  discharge  of  motion  for  new 
trial  by  operation  of  law  is  valid. 
James  v.  Appel  (1904)  24  Sup.  Ct.  222, 
224,  192  U.  S.  129,  48  L.  Ed.  377. 

The  district  court  of  a  territory  may 
make  an  order  for  the  attendance  of 
witnesses  in  behalf  of  indigent  defend- 
ants. U.  S.  V.  Falshaw  (Ariz.  1895) 
40  Pac.  209. 

In  the  absence  of  statutory  regula- 
tion, a  district  court  of  Colorado,  when 
sitting  for  the  trial  of  causes  arising 
under  the  constitution  and  laws  of  the 
United  States,  may  cause  jurors  to  be 
summoned  from  the  body  of  the  district 
under  an  open  venire  directed  to  the 
marshal,  and  the  marshal  may  lawfully 
serve  such  venire.  Beery  y.  U.  SL 
(1873)  2  Colo.  186. 
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A  jury  summoned,  under  the  laws  of 
the  territory,  from  the  county  in  which 
the  district  court  is  being  held,  for 
the  transaction  of  business  under  the 
territorial  laws,  may  be  adopted  by  the 
court  for  the  transaction  of  business 
and  the  disposition  of  cases  arising  un- 
der the  laws  of  the  United  States.  U. 
S.  V.  Mays  (1880)  1  Idaho,  763. 

Where  a  territorial  legislature  has 
not  prescribed  rules  of  practice,  the 
courts  may  themselves  adopt  such  rules 
in  United  States  cases.    Id. 

No  provision  having  been  made  by 
the  territorial  legislature  for  obtain- 
ing jurors  in  cases  where  the  United 
States  is  a  party,  or  where  the  cause 
arises  under  the  constitution  or  laws 
of  the  United  States,  the  court  has 
common-law  power  to  issue  the  venire 
to  the  marshal  of  the  United  States,  di- 
recting him  to  summon  jurors  from  the 
body  of  the  district  at  large.    U.  S.  t. 
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Kontze    (1889)   2  Idaho,  446,  21  Pac 
407. 

A  caption  describing  the  indictment 
as  found  in  the  United  States  district 
court  of  the  territory  of  Montana  is 
irregular,  for  that  is  not  the  proper 
title  of  any  court;  but  the  error  does 
not  necessarily  vitiate  Uie  indictment. 
U.  S.  V.  Upham  (1874)  2  Mont  170. 

The  civil  practice  act  of  the  territory 
abrogating  the  common  law  forms  of 
procedure  including  scire  facias,  and 
rendering  a  complaint  necessary  in  aU 
civil  actions,  is  sustained  by  the  pro- 
vision of  the  organic  act  that  jurisdic- 
tion of  the  district  courts  shall  be  as 
limited  by  law.  U.  S.  v.  Ensign  (1876) 
2  Mont  396. 

Appearance  and  answer  in  one  of  the 
district  courts  of  Montana  territory 
gives  jurisdiction '  of  the  person,  irre- 
spective of  defects  in  service.  Ste- 
phens V.  Hartiey   (1870)  2  Mont  504. 

A  judgment  of  the  New  Mexico  su- 
perior court,  established  under  the 
"Kearney  Code,"  reversing  a  decision 
of  the  circuit  court  in  favor  of  the 
plaintiff  in  an  attachment  suit  upon  a 
preliminary  issue  joined  by  plea  to  the 
affidavit,  and  granting  a  new  trial  ot 
such  issue,  is  binding  on  the  territorial 
district  court  to  which  the  cause  is 
afterwards  transferred,  and  such  pre- 
liminary issue  must  be  retried  before 
the  court  can  proceed  to  a  trial  on  the 
merits.  Aubry  v.  Nangle  (1854)  1  N. 
M.  115. 

Appeals  from  the  probate  court  in- 
volving questions  of  fact  only  are  to 
be  taken  to  the  district  court  in  the 
same  manner  as  appeals  are  taken  from 
judgments  of  justices  of  the  peace. 
Brickner  v.  Sporleder  (1895)  3  Okl. 
661,  41  Pac.  726. 

Legislature  of  territory  held  author- 
ized to  pass  statutes  providing  a  pro- 
cedure in  prosecutions.  Territory  v. 
Stroud  (1897)  50  P.  265,  6  OkL  106. 

The  district  courts  of  Oklahoma  have 
the  power  to  invoke  the  common-law 
method  of  summoning  grand  jurors 
when  no  other  provision  is  made  by 
statute.  Moran  v.  Territory  (1904)  78 
P.  Ill,  14  OW.  544. 

A  district  court  has  no  power  to  im- 
pose a  rule  requiring  a  party  on  appeal 
from  the  probate  court  to  deposit  with 
the  clerk  of  the  district  court  $5  for 
the  costs  of  the  clerk.  Groodwin  v. 
Bickford  (OkL  1908)  93  P.  548;  Nel- 
son V.  LoUar  (Okl.  1908)  94  P.  176; 
Stone  V.  Clogston  (Okl.  1909)  105  P. 
642. 

An  indictment,  found  in  a  territory, 
which  describes  the  jurors  as  jurors 
"for  the  territory,"  instead  of  for  the 
county,  and  which  styles  the  court  as 
the  "circuit  court"  for  the  territory^ 
when  (as  in  Wisconsin)  there  is  no  cir- 
cuit court,  but  district  court  is  the 
proper  style,  is  bad,  upon  motion  in  ar- 
rest of  judgment  Mau-zau-mau-ne- 
kah  V.  U.  S.  (Wis.  1841)  1  Pin.  124, 
39  Am.  Dec.  279. 


— *  What  law  governs*— Section  1699, 
ante,  providing  that  the  defendant  in 
a  capital  case  shall  be  entitled  to  a 
copy  of  the  indictment  and  a  list  of 
the  witnesses  two  days  before  trial, 
does  not  control  the  procedure  of  the 
courts  of  a  territory.  Thiede  v.  People 
of  Territory  of  Utah  (1895)  16  S.  Ot 
62,  159  U.  S.  510,  40  L.  Ed.  237. 

On  a  trial  in  a  territorial  district  court 
of  Oklahoma  of  an  indictment  charging 
an  offense  against  the  laws  of  the  Unit- 
ed States,  questions  relating  to  the 
right  of  defendants  to  be  tried  separ- 
ately and  to  challenge  jurors  peremp- 
torily are  to  be  determined  by  the  laws 
of  the  territory.  Cochran  v.  U.  S. 
(1906)  147  Fed.  206,  77  O.  O.  A.  432, 
affirming  judgment  (Okl.  1904)  76  P. 
672. 

In  criminal  proceedings  by  the  United 
States  in  the  territorial  district  courts 
of  Oklahoma,  those  courts  are  required 
to  conform  to  the  practice  prescribed 
by  the  territorial  laws,  and  not  that 
prescribed  for  the  courts  of  the  United 
States,  unless  otherwise  provided  by 
act  of  congress.    Id. 

The  territory  of  Nebraska  could  pro- 
vide for  personal  service  on  nonresidents 
out  of  the  district,  or  for  constructive 
service  by  publication  in  suits  relating 
to  property  in  the  district,  notwith- 
standing section  11  of  the  Judiciary 
Act,  requiring  personal  service  in  the 
district  Salisbury  v.  Sands  (C.  O. 
1871)  Fed.  Gas.  No.  12,251. 

Act  Cong.  1866,  §  163  (14  Stat  143), 
providing  that  no  document  required  by 
law  to  be  stamped  shall  be  admitted  as 
evidence  in  court  until  the  stamps  are 
affixed  as  prescribed  by  law,  is  binding 
as  a  rule  of  evidence  on  the  territorial 
courts.  Patterson  v.  GUe  (1870)  1 
Colo.  200. 

The  civil  practice  act  of  Montana  ter- 
ritory applies  to  cases  in  which  the 
district  court  exercises  the  jurisdiction 
of  the  United  States  sircuit  and  dis- 
trict courts,  and  in  which  the  United 
States  is  a  party.  U.  S.  v.  Ensign 
(1876)  2  Mont  396. 

The  Montana  practice  act,  which  pro- 
vides for  but  one  form  of  action,  ap- 
plies to  the  territorial  courts,  when 
sitting  to  hear  causes  under  the  federal 
laws,  as  well  as  when  sitting  as  ter- 
ritorial courts;  and  a  complaint  pray- 
ing for  the  removal  of  an  inclosure  of 
public  land  erected  in  violation  of  the 
act  of  congress,  and  for  an  injunction 
to  restrain  the  defendant  from  again 
erecting  it,  is  not  improper.  U.  S.  v. 
Bisel  (1888)  8  Mont  20,  19  Pac.  251; 
Same  v.  Flaherty  (1888)  8  Mont  31, 
19  Pac.  553. 

None  of  the  rules  adopted  by  the 
United  States  supreme  court,  except 
the  ninety-second,  apply  to  territorial 
courts.  Therefore  rule  83,  giving  30 
days  to  except  to  a  master's  report,  has 
no  application  to  those  courts.  Hunt- 
ington V.  Moore  (1871)  1  N.  M.  489. 

The  district  courts  of  the  territory  of 
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Oklahoma,  when  sitting  with  the  pow- 
ers of  the  circuit  and  district  courts  of 
the  United  States,  are  governed  by  the 
territorial  procedure,  so  far  as  the 
same  does  not  conflict  with  some  fed- 
eral statute.  Welty  v.  U.  S.  (1004)  76 
P.  121,  14  Okl.  7. 

The  "Poland  Law"  (Act  June  23, 
1873,  c  469,  18  Stat.  254)  did  not 
profess  to  prescribe  all  the  qualifica- 
tions of  jurors  in  Utah  territory,  and 
superseded  and  controlled  territorial 
laws  only  so  far  as  it  prescribed  new 
qualifications  of  the  same  kind  as  em- 
braced in  the  territorial  law.  Conway 
V.  Clinton  (1875)  1  Uteh,  215. 

Under  Organic  Act  Wash.  {  9,  con- 
ferring on  territorial  court*?  all  the  ju- 
risdiction of  circuit  and  district  courts 
of  the  United  States,  the  rules  in  equit] 
adopted  by  the  supreme  court  of  the 
United  States  are  binding  on  the  ter- 
ritorial courts  when  acting  as  courts  in 
chancery,  in  the  absence  of  any  local 
system  of  practice.  Stevens  y.  Baker 
(1871)  1  Wash.  T.  315. 

— >  Trial  by  Jury.  —  Constitutional 
provisions  applicable.  Kennon  y.  Gil- 
mer (1889)  9  S.  Ot  698,  131  U.  S.  22, 
.W  L.  Ed.  110. 

The  provision  of  Act  April  7,  1874, 
18  Stat  27,  that  no  party  shall  be  de- 
prived of  the  right  of  trial  by  jury  in 
cases  cognizable  at  common  law,  al- 
though it  does  not  in  terms  extend  to 
the  territories  all  the  provisions  of  the 
seventh  amendment  to  the  Constitu- 
tion, secures  all  the  rights  of  trial  by 
jury  as  they  existed  at  common  law. 
Walker  v.  New  Mexico  &  S.  P.  R.  CJo. 
(1897)  17  Sup.  Ct.  421,  422,  166  U.  S. 
593,  41  L.  Ed.  837. 

Act  Utah  March  10,  1892,  authoriz- 
ing a  verdict  in  all  civil  cases  on  the 
concurrence  of  nine  members  of  the 
jury,  was  invalid,  because  it  impaired 
the  common -law  right  of  trial  by  jury 
secured  to  litigants  by  section  17  of  the 
act  establishing  the  territorial  govern- 
ment (9  Stat.  458),  and  by  the  subse- 
quent act  providing  that  in  territorial 
courts  no  party  should  be  deprived  of 
that  right  (18  Stat.  27).  Springville 
City  V.  Thomas  (1897)  17  Sup.  Ct  717, 
718,  166  U.  S.  707,  41  L.  Ed.  1172. 

The  provisions  of  the  federal  consti- 
tution relating  to  trials  by  jury  for 
crimes  and  to  criminal  prosecutions  ap- 
ply to  the  territories  of  the  United 
States.  Thompson  v.  Utah  (1898)  18 
Sup.  Ct  620,  621,  170  U.  S.  343,  42 
L.  Ed.  1061. 

The  action  of  claim  and  delivery,  be- 
ing but  a  modification  of  the  common- 
law  action  of  replevin,  is  a  case  cogni- 
zable at  common  law.  Carroll  v.  Byers 
(Ariz.  1894)  36  Pac  499. 

R.  S.  S  2326,  post,  S  4623,  directs  one 
entering  in  the  land  office  an  adverse 
claim  to  an  application  for  a  patent  for 
a  mining  location  to  commence  an  ac- 
tion to  determine  the  question  of  the 
right  of  possession,  the   party  having 
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judgment  to  be  entitled  to  a  patent 
Act  March  3,  1881  (section  4625,  post), 
amending  the  former  act,  provides  that, 
if  title  to  the  location  is  not  establish- 
ed by  either  party,  the  jury  shall  so 
find,  and  judgment  be  rendered  accord- 
ingly, and  claimant  shall  not  be  entitled 
to  a  patent  until  he  perfects  his  title. 
Held,  that  an  action  under  said  Btat-« 
utes,  the  judgment  in  which  would  have 
no  other  effect  than  therein  provided, 
was  not  a  common-law  action,  so  that 
a  verdict  rendered  by  three-fourths  of 
the  jury  was  sufficient,  under  Act  No. 
51,  Sess.  Laws  Ariz.  1891,  making  such 
a  verdict  8uffi9ient  in  civil  cases.  Prov- 
idence  Gold-Min.  Co.  v.  Burke  (1899) 
57  P.  641,  6  Ariz.  323. 

Code  Civ.  Proc.  Idaho,  {  636  (Act 
Jan.  30, 1886),  providing  that  an  action 
to  try  title  to  an  office,  and  to  oust  a 
usurper  and  impose  a  fine  on  him, 
"shall  be  heard  and  determined  by  the 
judge  of  the  district  court  in  chambers 
and  without  the  intervention  of  a 
jury,"  is  unconstitutional.  People  v. 
Havird  (1889)  2  Idaho,  498,  25  Pac 
294. 

The  jury  in  United  States  commis- 
sioners' courts  is  impaneled  under  the 
law  of  Arkansas  relating  to  justices  of 
the  peace,  and  hence  it  can  consist  of 
no  more  than  twelve  in  number.  Such 
a  trial,  however,  is  not  a  trial  by  jury 
in  the  sense  of  the  seventh  amendment 
to  United  States  constitution.  Dennee 
V.  McCoy  (1902)  69  S.  W.  858,  4  Ind. 
T.  233. 

This  act,  in  recognizing  the  right  of 
trial  by  jury  in  cases  cognizable  at 
common  law,  does  not  include  proceed- 
ings in  mandamus.  Chumasero  v.  Potts 
(1875)  2  Mont  242. 

Where  an  issue  of  fact  is  joined  in 
mandamus,  the  parties  are  entitled,  as 
a  matter  of  right,  to  a  trial  by  jury. 
Territory  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.  (1894)  2  Okl.  108,  39  Pac.  389. 

Previous    decisions    as    preoe- 

dentSw^See  post,  §  3530. 

When  congress  adopted  the  statutes 
of  Arkansas  as  the  law  of  the  Indian 
Territory,  the  presumption  is  that  it 
also  adopted  the  construction  of  the 
statute  which  the  supreme  court  of 
that  state  had  previously  put  upon 
them.  Blaylock  v.  Incorporated  Town 
of  Muskogee  (1902)  117  Fed.  125,  54 
C.  C.  A.  639. 

The  decision  of  the  federal  supreme 
court  as  to  the  rights  of  future  stock- 
holders of  a  corporation  and  the  liabil- 
ity of  promoters  to  them  fixes  the  law 
in  the  territory  of  Arizona.  Hughes  v. 
Cadena  De  Cobre  Mining  Co.  (Ariz. 
1910)  108  P.  23L 

The  decisions  of  the  federal  supreme 
court  are  controlling  in  the  territory  of 
Arizona.  Kroeger  v.  Twin  Buttes  R. 
Co.  (Ariz.  1911)  114  P.  553. 

The  decisions  of  the  territorial  su- 
preme court  will  not  be  disturbed  in 
the  state  supreme  court,  unless  mani- 
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festly  erroneous.  Doolittle  ▼.  Shelton 
(Iowa,  1848)  1  G.  Greene,  272. 

The  decisions  of  the  territorial  su- 
preme court  are  binding  on  the  district 
courts  of  the  state  of  Iowa.  Telford  y. 
Barney  (Iowa,  1848)  1  G.  Greene,  575. 

The  decisions  of  the  federal  courts 
held  to  furnish  the  rule  by  which  lia- 
bility for  injuries  in  Indian  Territory 
through  negligence  of  a  fellow  servant 
should  be  tested.  Ohandler  y.  St  Lou- 
is &  S.  F.  R.  CJo.  (1907)  106  S.  W. 
553,  127  Mo.  App.  84. 

In  cases  inyolying  the  application  of 
general  propositions  of  law,  and  not 
controlled  by  statute,  the  supreme 
court  of  the  territory  will  follow  the 
law  as  laid  down  by  the  supreme  court 
of  the  United  States.  MoUhoff  y.  Chi- 
cago, R.  I.  &  P.  R.  Ck>.  (1905)  82  P. 
733,  15  Okl.  540. 

As  to  actions  pending  in  the  courts 
of  Oklahoma  Territory  at  the  erection 
of  the  state,  the  decisions  of  the  su- 
preme '  court  of  the  United  States  as 
applicable  thereto  are  binding  on  the 
state  courts.  Missouri,  K.  &  T.  Ry. 
Co.  y.  Walker  (1911)  113  P.  907,  27 
Okl.  849. 

A  case  pending  at  the  erection  of  the 
state  is  controlled  by  the  decisions  of 
the  supreme  court  of  the  United  States. 
Stanford  y.  National  Drill  &  Mfg.  Co. 
(OkL  1911)  114  P.  734. 

The  binding  effect  of  decisions  of  the 
supreme  court  upon  the  territory  of 
New  Mexico  was  not  changed  by  act 
of  March  3,  1911,  providing  that  the 
amount  in  controversy,  upon  which  the 
right  to  appeal  to  the  federal  supreme 
court  depended,  should  be  ascertained 
under  oath;  that  being  a  mere  matter 
of  pleading  and  procedure.     Stamp  y. 


transmitting  the 
Union  Telegraph 
Ciy.   App.   1914) 


Eastern  Ry.  Co.  of  New  Mexico  (Tex. 
Ciy.  App.  1913)  161  S.  W.  450. 

A  decision  of  the  United  States  cir- 
cuit court  of  appeals  of  the  Eiighth 
circuit,  which  is  the  appellate  court  of 
the  territory  of  New  Mexico,  that  there 
can  be  no  recovery  of  damages  for 
mental  anguish  for  delay  in  the  deliv- 
ery of  a  message  is  the  law  of  the  ter- 
ritory of  New  Mexico  on  that  point, 
but  the  decision  does  not  cover  a  case 
where  plaintiff  also  seeks  to  recover 
the  price  paid  for 
message.  Western 
Co.  v.  White  (Tex. 
162  S.  W.  905. 

The  territorial  legislature  having 
power  to  prescribe  rules  of  pleading 
and  practice,  the  territorial  courts  are 
not  obliged  to  follow  a  decision  of  the 
federal  supreme  court  on  a  question  of 
practice  determined  on  appeal  from  an- 
other state.  People  v.  Ritchie  (Utah, 
1895)  12  Utah,  180,  42  Pac  209. 

Owing  to  the  peculiar  constitution  of 
the  territorial  supreme  court,  and  to 
the  unsettled  state,  which  would  ob- 
tain, as  to  practice,  if  the  supreme 
court  held  that  a  certain  order  was  ap- 
pealable, inasmuch  as  a  previous  deci- 
sion had  determined  such  an  order  not 
to  be  appealable,  and  owing  to  the  fact 
that  two  members  of  the  court  regard- 
ed such  order  as  nonappealable,  the 
supreme  court  treated  the  question  as 
stare  decisis,  though  it  would  reach  a 
contrary  conclusion,  were  it  uninfluenc- 
ed by  such  prior  decision.  Wells  Far- 
go &  Co.  v.  Northern  Pac.  R.  Co. 
(1884)  2  Wash.  T.  303,  5  Pac.  215. 

Cited    without    definite    application, 

Idaho  &  O.  Land  Imp.  Co.  v.  Bradbury 
(1889)  10  Sup.  Ct  177,  178,  132  U.  S. 
509,  33  L.  Ed.  433. 


§  3459.  (R.  S.  §  1869.)  Appellate  jurisdiction  of  Supreme  Court. 
Writs  of  error,  bills  of  exception,  and  appeals  shall  be  allowed,  in 
all  cases,  from  the  final  decisions  of  the  district  courts  to  the  su- 
preme court  of  all  Territories,  respectively,  under  such  regulation 
as  may  be  prescribed  by  law;  but  in  no  case  removed  to  the  su- 
preme court  shall  trial  by  jury  be  allowed  in  that  court. 

N.  M.,  Act  Sept.  9,  1850,  c.  49,  (  10,  9  Stat  449.  Utah,  Act  Sept  9,  1850, 
c.  51,  I  9,  9  Stat.  455.  Wash.,  Act  March  2,  1853,  c  90,  |  9,  10  Stat.  175. 
Colo.,  Act  Feb.  28,  1861,  c.  59,  {  9,  12  Stat.  174.  Dak.,  Act  March  2,  1861, 
c.  86,  I  9,  12  Stat  241.  Idaho,  Act  March  3,  1863,  c.  117,  §  9,  12  Stat  811. 
Mont,  May  26,  1864.  c.  95,  (  9,  13  Stat  88.  Wyo.,  Act  July  25,  1868,  c 
285,  §  9,  15  Stat  180.    Aris.,  Act  Feb.  24,  1863,  c.  56,  (  2,  12  Stat  665. 

Notes  of  Dooisions 


See  notes  under  |  3454. 

AppealSd— Under  Organic  Act  N.  M. 
(Act  Sept  9,  1850,  c  49)  §  7  (9  Stat 
446),  the  right  to  an  appeal  or  writ  of 
error  could  not  be  taken  away  by  any 
action  of  the  legislature,  whose  power 
was  restricted  to  the  making  of  reason- 
able regulations  prescribing  the  proce- 
dure. Sena  v.  U.  S.  (1906)  147  Fed. 
485,  78  C.  C.  A.  27,  reversing  judgment 
U.  S.  V.  Sena  (N.  M.  1904)  78  P.  58. 

Subsequent  to  March  8»  1905,  appeals 


and  writs  of  error  to  review  decisions 
of  the  United  States  courts  of  the  In- 
dian Territory  were  governed  by  33 
Stat  1081.  c.  1479,  (  12,  and  the  prac- 
tice in  the  national  courts,  and  not  by 
the  statute  of  Arkansas,  or  the  prac- 
tice in  its  courts.  Morrison  v.  Bru- 
nette (1907)  154  Fed.  617,  83  C.  C.  A. 
391;  Lewis  v.  Sittel  (1908)  165  Fed. 
157,  91  C.  C.  A.  191,  affirming  judg- 
ment (1907)  Same  v.  Sittie,  104  S.  W. 
850,  1  Ind.  T.  602;  Laurel  Oil  &  Gas 
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Co.  y.  Galbreath  OU  &  Gas  Co.  (1908) 
165  Fed.  162,  91  O.  O.  A.  196. 

The  legislature  of  the  territory  of 
Arkansas  had  power  to  prescribe  the 
conditions  on  which  an  appeal  might  be 
taken  to  the  superior  court  Janes  y. 
Buzzard  (Super.  Ct  Ark.  1834)  Fed. 
Oas.  No.  7,206b. 

Under  the  statutes  providing  for  an 
appeal  from  the  probate  court  to  the 
district  court  with  a  reyiew  of  the  pro- 
ceedings of  the  district  court  in  the 
supreme  court,  an  appeal  does  not  lie 
from  the  probate  court  direct  to  the 
supreme  court  In  re  Roddick  (1883) 
1  Ariz.  411,  25  Pac.  797. 

The  district  court  haying,  on  habeas 
corpus,  remanded  a  prisoner  charg- 
ed with  selling  liquor  to  an  Indian,  in 
violation  of  R.  S.  §  2139,  an  appeal  lies 
to  the  supreme  court  of  the  territory, 
under  this  section  and  R.  S.  §  1910,  pro- 
viding that,  in  all  cases  arising  under 
the  constitution  and  laws  of  the  Unit- 
ed States,  appeals  may  be  had  to  the 
supreme  court  of  the  territory,  as  in 
other  cases.  U.  S.  y.  Burdick  (1875)  1 
Dak.  142,  46  N.  W.  571. 

Prob.  Prac.  Act  Mont.  S§  324,  325, 
passed  by  the  territorial  legislature, 
which  provided  for  appeals  directly 
from  the  probate  court  to  the  terri- 
torial supreme  court,  ure  void,  as  being 
in  conflict  with  this  section,  which  limit- 
ed the  appellate  jurisdiction  of  the  ter- 
ritorial supreme  court  to  appeals  from 
the  district  court,  and  R.  S.  §  1932 
(superseded),  which  gave  the  district 
court  jurisdiction  of  appeals  from  the 
probate  court  In  re  McFarland 
(1891)  10  Mont  445,  26  Pac.  185. 

Under  this  section,  and  Com  p.  Laws 
N.  M.  1884,  $  2193,  providing  that  "aU 
cases,"  either  in  law  or  equity,  may  be 
removed  into  the  supreme  court  of  the 
territory  for  review  either  by  appeal  or 
writ  of  error,  a  homicide  case  may  be 
reviewed  by  writ  Of  error;  and  it  is 
immaterial  that  no  provision  is  made 
for  supersedeas  or  stay  of  execution,  a 
writ  of  error  being  a  supersedeas  by 
implication.  Borrego  v.  Territory  (N. 
M.  1896)  46  P.  349,  8  N.  M.  446. 

Act  May  4,  1896  (29  Stat  113). 
which  provides  that  "where  an  appeal 
or  writ  of  error  has  been  taken  from  a 
judgment  in  any  civil  or  criminal  case 
rendered  by  any  of  said  courts  of  Greer 
county,  Texas,  to  any  other  court  of 
Texas,  the  judgment  of  such  appellate 
court  shall  be  binding  upon  all  parties 
to  such  case,  and  upon  the  filing  of  a 
certified  copy  thereof  in  the  court  of 
Oklahoma,  having  jurisdiction  of  like 
cases,  it  shall  be  the  duty  of  such 
court  to  enter  the  same  on  its  minutes 
and  proceed  in  said  action  in  all  re- 
spects as  though  it  had  rendered  the 
original  judgment  therein,"  authorizes 
the  appellate  court  to  determine  a  case 
pending  therein  on  appeal  from  the 
county  court  of  Greer  county,  taken 
prior  to  March  16,  1896,  but  not  de- 
cided until  after  that  date,  and  is  dear- 

(4568) 


ly  within  the  legislative  power  of  con- 
gress relating  to  courts  for  the  territo- 
ries. Culiins  v.  Overton  (1898)  64  P. 
702,  7  OkL  470. 

St  OkL  1893,  S  1566,  provides  that 
appeals  from  the  final  judgn^ent  of  pro- 
bate courts  shall  be  allowed  and  tsiken 
to  the  supreme  court  in  the  same  man- 
ner as  from  the  district  court,  and 
with  like  eftect,  when  only  questions 
of  law  are  involved  in  the  appeal,  but 
if  questions  of  fact  are  to  be  retried 
the  appeal  shall  be  taken  to  the  dis- 
trict court  Held  that,  where  a  ques- 
tion of  law  alone  is  involved  for  retrial 
on  appeal,  the  appeal  must  be  to  the 
supreme  court,  but  where  a  question  . 
of  fact  is  involved  for  retrial,  whether 
or  not  there  are  also  questions  of  law 
involved,  the  appeal  must  be  to  the 
district  court  Johnson  v.  Hays  (1898) 
55  P.  1068,  6  Okl.  582. 

A  decision  overruling  a  demurrer  to 
plaintiff's  evidence  is  not  a  final  deci« 
sion,  fiom  which  an  appeal  lies;  and 
hence,  if  defendant  then  offers  no  evi- 
dence, a  judgment  thereon  involves  a 
question  of  fact  cognizable  only  in  the 
district  court,  under  St  OkL  1893,  | 
1566,  where  the  appeal  is  from  a  pro- 
bate court    Id. 

An  appeal  from  a  final  judgment  of 
a  probate  court  which  involves  only  a 
question  of  law  cannot  be  taken  to  the 
district  court  of  the  county,  but  must 
be  taken  to  the  supreme  court  of  the 
territory  irrespective  of  the  amount  in- 
volved. Decker  v.  CahiU  (1900)  61  P. 
1101,  10  Okl.  251. 

Where  judgment  is  rendered  in  the 
probate  court  in  a  civil  cause,  the  de- 
feated party  may  appeal  direct  to  the 
supreme  court  in  the  same  manner  as 
appeals  are  taken  from  the  district 
court  where  questions  of  law  only  are 
to  be  reviewed.  Thompson  v.  Crosby 
(1905)  82  P.  643,  16  OkL  316. 

Prac.  Act  Utah,  f  445,  providing  that 
the  writ  of  mandamus  may  be  issued 
by  any  court  of  the  territory,  is  in 
conflict  with  this  section,  and  Act  June 
23,  1874,  f  3,  giving  the  district  courts 
"exclusive  original  jurisdiction  in  all 
suits  or  proceedings  in  chancery,  and 
in  all  actions  at  law,"  except  so  far  as 
it  may  authorize  the  supreme  court  to 
issue  such  writ  in  aid  of  its  appellate 
jurisdiction.  Shepperd  v.  Second  Judi- 
cial District  Court  (1876)  1  Utah,  340. 

The  suiJreme  court  of  the  territory 
has  jurisdiction  of  an  appeal  in  an  ac- 
tion on  a  claim  against  the  United 
States,  under  R.  S.  §  1910,  providing 
that  "appeals  in  all  such  cases  may  be 
had  to  the  supreme  court  of  each  ter- 
ritory as  in  other  cases."  Johnson  t. 
U.  S.  (1890)  6  Utah,  403,  24  Pac.  677. 

While,  in  an  action  under  Act  March 
3,  1887,  "to  provide  for  the  bring- 
ing of  suits  against  the  United  States" 
(24  Stat  505,  c.  359),  an  appeal  lies 
to  the  supreme  court  of  the  United* 
States  by  virtue  of  secdoA  9  of  that 
act  and  E.  a  S  707,  ante,  i  1219,  yet. 
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if  no  such  appeal  be  taken  by  either  The  provision  of  Mansf.  Dig.  Ark.  | 

party,  one  may  be  had  to  the  Bupreme  1311   (Ind.  T.  Ann.  St  1899,  |  813), 

court  of  the  territory,  under  R.   S.  (  adopted  and  in  force  in  the  Indian  Ter- 

1910,  giving  to  the  district  courts  of  ritory,    which    requires    an    appellate 

the  territories  the  same  jurisdiction  as  court,  upon  the  affirmance  of  a  judgment 

is  vested  in  the  Circuit  and  District  for  the  payment  of  money,  which  has 

Courts  of  the  United  States,  and  pro-  been  superseded,  to  award  against  the 

viding  that  appeals  in  all  such  cases  appellant  10  per  cent  damages  on  the 

may  be  had  to  the  supreme  courts  of  amount  superseded,  is  obligatory  on  the 

the  territory.    Johnson  v.  U.  S.  (1890)  United  States  court  of  appeals  for  the 

6  Utah,  403,  24  Pac.  266.  Indian  Territory.     Missouri,   K.  &  T. 

The  supreme  court  of  a  territory  is  a  Hy.  Co.  v.  Truskett  (1902)  22  Sup.  Ct 

court  created  by  legislative  authority,  943,  186  U.  S.  480,  46  L.  Ed.  1259,  af- 

and,  in  adjudicating  cases  arising  under  firming  judgment  (1900)  104  Fed.  728, 

the  laws  of  the  territory,  must  conform  44  C.  C.  A.  179;  Missouri,  K.  &  T.  Ry. 

in  its  practice  and  course  of  decision  Co.  v.  Elliott  (1900)  102  Fed.  96,  42  0. 

to  the  laws  of  the  territory,  and  it  is  C.  A.  188. 

not  bound  by,  or  subject  to,  the  re-  Cited    without    definite    appiication, 

striction    contained    in    Const    U.    S.  Ex  parte  Lathrop    (1886)   6  Sup.   Ct 

Amend,  art  7,  reUtive  to  review  of  mat-  984,  985,  118  U.  S.  113,  30  L.  Ed.  108; 

ters  tried  by  a  jury.     Rogers  v.  Brad-  U.  S.  v.  McMillan   (1897)   17  Sup.  Ct 

ford  (Wis.  1844)   1  Pin.  418.  395,  398,  165  U.  S.  504,  41  L.  Ed.  805. 

§  3460.  (R.  S.  §  1870.)     Clerk  of  Supreme  Court. 

The  supreme  court  of  each  Territory  shall  appoint  its  own  clerk, 
who  shall  hold  his  office  at  the  pleasure  of  the  court  for  which  he 
is  appointed. 

N.  M.,  Act  Sept  9,  1850,  c.  49,  |  10,  9  Stet  449.  Utah,  Act  Sept.  9,  1850, 
c  51,  M,  9  Stat  455.  Wash.,  Act  March  2,  1853,  c.  90,  §  9,  10  Stat.  175. 
Colo.,  Act  Feb.  28,  1861,  c.  59,  §  9,  12  Stat.  174.  Dak.,  Act  March  2,  1861, 
c  86,  S  9,  12  Stat  241.  Ariz.,  Act  Feb.  24,  1863,  c.  56,  S  2,  12  Stat  665. 
Idaho,  Act  March  3,  1863,  c.  117,  §  9,  12  Stat  811.  Mont,  Act  May  26,  1864, 
c.  95,  $  9,  13  Stat.  88.    Wyo.,  Act  July  25,  1868,  c.  235,  §  9,  15  Stat  180. 

§  3461.  (R.  S.  §  1871.)     Clerk  of  district  court. 

Each  judge  of  the  supreme  court  of  the  respective  Territories 
shall  designate  and  appoint  one  person  as  clerk  of  the  district  over 
which  he  presides,  where  one  is  not  already  appointed,  and  shall  des- 
ignate and  retain  but  one  such  clerk  where  more  than  one  is  already 
appointed,  and  only  such  district  clerk  shall  be  entitled  to  a  com- 
pensation from  the  United  States. 

N.  M.,  Act  Sept  9,  1850,  c.  49,  §  10,  9  Stat  449.  Utah,  Act  Sept  9, 
1850,  c.  51,  S  9,  9  Stat  455.  Wash.,  Act  March  2,  1853,  c  90,  §  9,  10  Stat 
175.  Colo.,  Act  Feb.  28,  1861,  c.  59,  J  9,  12  Stat  174.  Dak.,  Act  March 
2,  1861,  c  86,  8  9,  12  Stat  241.  Ariz.,  Act  Feb.  24,  1863,  c.  66,  $  2,  12 
Stat  665.  Idaho,  Act  March  3,  1863,  c.  117,  §  9,  12  Stat  811.  Mont,  Act 
May  26,  1864,  c  95,  §  9,  13  Stat  8a  Wyo.,  Act  July  26,  1868,  c.  235,  t  9, 
16  Stat  180.    Act  Aug.  16, 1856,  c  124,  §  10,  11  Stat.  50. 

§  3462.  (R.  S.  §  1872.)     Register  in  chancery;  residence  and  office. 

Every  district  clerk  shall  be  also  the  register  in  chancery,  and 

shall  reside  and  keep  his  office  at  the  place  where  the  court  is  held. 

N.  M.,  Act  Sept  9,  1850.  c  49,  §  10,  9  Stat  449.    Utah,  Act  Sept.  9,  1850, 

c.  51,  §  9,  9  Stat  455.    Wash.,  Act  March  2,  1853,  c.  90,  §  9,  10  Stat  175. 

Colo.,  Act  Feb.  28,  1861,  c.  59,  §  9,  12  Stat  174.    Dak.,  Act  March  2,  1661, 

c  86,  §  9,  12  Stat  241.     Aria.,  Act  Feb.  24,  1863,  c  66,  §  2,  12  Stat  665. 

Idaho,  Act  March  3,  1863,  c  117,  §  9,  12  Stat  811.     Mont,  Act  May  26, 

1864,  c.  95,  §  9,  13  Stat.  88.    Wyo.,  Act  July  25,  1868,  c.  235,  f  9,  15  Stat 

180. 

§  3463.  (R.  S.  §  1873.)     Judicial  districts;  how  defined. 

Temporarily,  and  until  otherwise  provided  by  law,  the  governor 
of  every  Territory  which  may  be  hereafter  established  shall  define, 
by  proclamation,  the  judicial  districts  of  such  Territory,  and  assign 
the  judges  appointed  for  such  Territory  to  the  several  districts  as 
well  as  fix  the  times  and  places  for  holding  courts  in  the  respective 
counties  or  subdivisions  of  each  judicial  district. 

N.  M.,  Act  Sept  0,  1860,  c.  49,  §  16,  9  Stat.  452.  Utah,  Act  Sept  9,  1850, 
c.  61,  t  16»  9  Stot  45&    Wash.,  Act  March  2,  1853,  c  90,  $  18,  10  Stat  179. 
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Colo.,  Act  Feb.  28,  1861,  c  59,  §  15,  12  Stat.  176.  Dak.,  Act  March  2,  1861, 
c.  86,  §  15,  12  Stat  243.  Ariz.,  Act  Feb.  24,  1863,  c  56,  {  2,  12  Stat  665. 
Idaho,  Act  March  3,  1863,  c  117,  (  15,  12  Stat  814.  Mont,  Act  Bfay  26, 
1864,  c  95,  t  15,  13  Stot  91.  Wyo.,  Act  July  25,  1868,  c.  235,  §  15,  15  Stat 
183. 

Notes  of  Decisions 


Assignment  of  Jadgesw— The  authori- 
ty given  the  governor  by  this  section 
to  assign  judges,  etc.,  was  intended  to 
be  exercised  only  during  that  period 
which  is  embraced  between  the  date  of 
the  organization  of  the  territory  and 
the  time  when  legislative  action  was 
had  upon  the  subject-matter  referred 
to  in  that  section.  After  such  action 
by  the  legislature  the  authority  ter- 
minated and  the  operation  of  the  sec- 


tion ceased.     (1890)  19  Op.  Atty.  Gen. 
530. 

Where  the  supreme  court  assigns  one 
of  the  justices  to  another  district  to 
try  all  matters  that  would  come  be- 
fore him  during  said  assignment,  and 
during  the  absence  of  the  regular  judge, 
said  justice  has  the  same  power  and 
jurisdiction  possessed  by  the  regular 
presiding  judge  of  that  district  Ter- 
ritory V.  TerreU  (1902)  68  P.  503,  U 
Okl.  449. 


§  3464.  (R.  S.  §  1874.)     Judges  of  Supreme  Court  to  hear  certain 
causes. 
The  judges  of  the  supreme  court  of  each  Territory  are  authorized 
to  hold  court  within  their  respective  districts,  in  the  counties  where- 
in, by  the  laws  of  the  Territory,  courts  have  been  or  may  be  estab- 
lished, for  the  purpose  of  hearing  and  determining  all  matters  and 
causes,  except  those  in  which  the  United  States  is  a  party ;  but  the 
expense  of  holding  such  courts  shall  be  paid  by  the  Territory,  or 
by  the  counties  in  which  the  courts  are  held,  and  the  United  States 
shall  in  no  case  be  chargeable  therewith. 
Act  June  14,  1858,  c.  166,  11  Stat  366. 

Notes  of  Decisions 

Jarlsdlction^— The  jurisdiction  of  the 
territorial  judicial  district  courts, 
which,  under  Organic  Act  N.  M.  Sept 
9,  1850,  c.  49,  §  10,  9  Stat  446,  was 
to  be  "as  limited  by  law,"  was  not  with- 
drawn as  to  cases  arising  under  the 
federal  constitution  and  laws  which 
that  section  made  justiciable  in  those 
courts  by  Comp.  Laws  N.  M.  1897,  U 
900,  901,  giving  the  county  district 
courts  "exclusive  original  jurisdiction 
in  all  civil  cases  which  shall  not  be 
cognizable  before  probate  judges  and 
justices  of  the  peace,**  and  "jurisdic- 
tion in  all  civil  causes  in  said  counties 
which,  according  to  law,  belong  to  the 
district  courts,**  enacted  in  pursuance 
not  only  of  the  organic  act,  but  of  this 
section.  Santa  Fe  Cent.  Ry.  Co.  v. 
Friday  (1914)  34  Sup.  Ct  468,  232  U. 
S.  694,  58  L.  Ed.  802. 

When  a  case  is  pending  in  any  county 
within  the  limits  of  a  judicial  district, 
the  district  court  has  such  jurisdiction 
as  the  territorial  legislature  has  pre- 
scribed at  all  points  where  courts  have 
been  or  may  be  appointed  to  be  held, 
without  regard  to  the  time  when  com- 
menced, or  any  change  that  has  been 
made  in  the  district.  Murphy  v.  Mur- 
phy (1885)  4  Dak.  107,  25  N.  W.  806. 

Act  N.  M.  1889,  c  77,  providing  for 
change  of  venue  of  '-erritorial  causes 
from  the  "district  court  for  the  coun- 
ties** to  the  "judicial  district  court," 
held  void,  as  attempting  to  revest  the 
latter  court  with  jurisdiction  in  terri- 
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torial  causes,  in  contravention  of  this 
section.  Lincoln-Lucky  &  Lee  Min. 
Co.  V.  District  Court  of  First  Judicial 
District  (1894)  7  N.  M.  486,  38  Pac 
580. 

The  "district  courts  for  the  counties," 
organized  under  this  section,  and  the 
"judicial  district  courts,"  organized  un- 
der R.  S.  I  1910,  have  concurrent  ju- 
risdiction in  actions  by  receivers  of  na- 
tional banks.  Schofield  v.  Stephens 
(1894)  7  N.  M.  619,  38  Pac  319. 

The  organic  act  of  Wyoming  (sections 
9  and  15)  divides  the  territory  into  dis- 
tricts, provides  for  a  district  court  to 
be  held  in  each,  exercising  the  juris- 
diction of  a  United  States  circuit  or 
district  court  as  to  matters  arising  un- 
der the  laws  of  the  United  States.  Ace 
June  14,  1858,  authorized  the  judges 
of  each  territorial  supreme  court  to 
hold  courts  in  the  counties  of  their  re- 
spective districts,  where  territorial  laws 
had  or  should  thereafter  establish 
courts  for  the  transaction  of  all  busi- 
ness except  that  to  which  the  United 
States  is  a  party.  Congress  made  no 
designation  of  the  places  where  the  dis- 
trict courts  should  sit  as  United  States 
courts,  but  each  court  exercised  such 
powers  in  a  county  in  its  district  Held, 
that  as  the  courts  had  jurisdiction  of 
the  subject-matter,  and  the  law  pre- 
sumed everything  in  their  favor,  and 
congress  had  indirectly  ratified  their 
acts  by  appropriations  for  expenses,  a 
conviction  by  virtue  of  such  jurisdiction 
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was  not  Yoid,  and  not  liable  to  attack  949,  954,  114  U.  &  477,  29  K  BM.  179; 

by  habeas  corpus.     Ez  parte  Kougres  Borrego  v.  Cunningham  (1896)  17  Sup. 

(1888)  3  Wyo.  204,  19  Pac.  441.  Ct.  182,  185,  1(54  U.  S.  612,  41  L.  Ed. 

Cited    without    definite    application,  572;  U.  S.  ▼.  Alamogordo  Lumber  Co. 

Clawson  v.   U.  S.    (1885)  5  Sup.   Ct  (1912)  202  Fed.  700,  121  C.  C.  A.  162. 

§  3465.  (R.  S.  §  1875.)     District  attorneys. 

There  shall  be  appointed  in  each  Territory  a  person  learned  in 
the  law,  to  act  as  attorney  for  the  United  States.  He  shall  continue 
in  office  for  four  years,  and  until  his  successor  is  appointed  and 
qualified,  unless  sooner  removed  by  the  President. 

N.  M.,  Act  Sept.  9,  1850,  c.  49,  (  11,  9  Stat.  450.  Utah,  Act  Sept  9,  1850, 
c  51,  §  10,  9  Stet  456.  Wash.,  Act  March  2,  1853.  c.  90,  §  10,  10  Stat.  176. 
Colo.,  Act  reb.  28,  1861,  c.  59,  f  10.  12  Stot.  175.  Dak.,  Act  March  2,  1861, 
c  86.  §  10,  12  Stat  242.  Aria.,  Act  Feb.  24,  1863,  c  56,  §  2,  12  Stat  665. 
Idaho,  Act  March  3,  1863,  c.  117,  S  10,  12  Stat.  812.  Mont,  Act  May  26, 
1864,  c.  95,  J  10,  18  Stat  89.  Wyo.,  Act  July  25,  1868,  c.  2.35,  1 10,  15  Stat 
181. 

Notes  of  Deoisions 
Appointments— A  territorial  court  Removal-— The  goyemor  of  New 
cannot  appoint  an  attorney  for  the  ter-  Mexico  is  without  power  to  remoye  a 
ritory,  but  may  designate  a  person  to  district  attorney  appointed  for  a  fixed 
perform  in  court  any  duty  of  such  at-  term  before  the  expiration  of  the  term, 
tomey  in  his  absence,  which  person  Territory  v.  Mann  (1911)  114  P.  362. 
will  haye  a  right  to  compensation  from  Cited  without  definite  application, 
the  United  States.  (1853)  6  Op.  Atty.  Wingard  v.  U.  S.  (1891)  11  Sup.  Ct 
Gen.  80.  959,  141  U.  S.  201,  35  L.  Ed.  719. 

§  3466.  (R.  S.  §  1876.)     Marshals. 

There  shall  be  appointed  a  marshal  for  each  Territory.  He  shall 
execute  all  process  issuing  from  the  territorial  courts  when  exer- 
cising their  jurisdiction  as  circuit  and  district  courts  of  the  United 
States.  He  shall  have  the  power  and  perform  the  duties,  and  be 
subject  to  the  regulations  and  penalties,  imposed  by  law  on  the 
marshals  for  the  several  judicial  districts  of  the  United  States.  He 
shall  hold  his  office  for  four  years  and  until  his  successor  is  ap- 
pointed and  qualified,  unless  sooner  removed  by  the  President. 
Act  Feb.  27,  1813,  c.  35,  2  Stat  806. 

N.  M.,  Act  Sept  9,  1850,  c.  49,  S  11,  9  Stat  450.  Utah,  Act  Sept  9, 
1850,  c.  51.  i  10,  9  Stat  456.  Wash.,  Act  March  2,  1853,  c  90,  |  10,  10  Stat 
176.  CJolo.,  Act  Feb.  28,  1861,  c.  59,  i  10,  12  Stat  175.  Dak.,  Act  March  2, 
1861,  c.  86,  §  10,  12  Stat.  242.  Ariz.,  Act  Feb.  24, 1863,  c.  56,  S  2, 12  Stat  6G5. 
Idaho,  Act  March  3,  1863,  c.  117,  §  10,  12  Stat  812.  Mont.,  Act  May  26, 
1864,  c  95,  §  10,  13  Stat  89.  Wyo.,  Act  July  25,  1868,  c  235,  i  10,  15  Stat 
181.^ 

Notes  of  Decisions 
Nature  of  ofRoed— A  territorial  mar-      es     in     their     respective     territories, 
shal  is  neither  a  federal,  nor  a  district,      (1857)  9  Op.  Atty.  Gen.  23. 
°**^  ^^^o^®?^?;  ^?^o^'    Ex  parte  Dun-         q^^j    without    definite    application, 
can  (1873)  1  Utah,  81.  Wingard  v.   U.   S.   (1891)  11   Sup.  Ot. 

Residenoe^Marshals  of  the  territo-  959,  141  U.  S.  201,  35  L.  Ed.  719; 
ries  are  not  required  by  law  to  have  Ez  parte  Hibbs  (D.  G.  1886)  26  Fed. 
their  residences  at  any  particular  plac-      421,  426. 

§  3467.  (R.  S.  §  1877.)     Appointment  of  governor,  etc. 

The  governor,  secretary,  chief  justice,  and  associate  justices,  at- 
torney, and  marshal  of  every  Territory  shall  be  nominated  and,  by 
and  with  the  advice  and  consent  of  the  Senate,  appointed  by  the 
President. 

N.  M.,  Act  Sept.  9,  1850,  c.  49,  S  12,  9  Stat  450.  Utah,  Act  Sept.  9,  1850, 
c.  51,  $  11,  9  Stat.  456.  Wash.,  Act  March  2,  1853,  c.  90,  f  11.  10  Stat.  176. 
Colo.,  Act  Feb.  28,  1861,  c.  59,  |  11.  12  Stot  175.  Dak..  Act  March  2,  1861, 
c  86,  J  11,  12  Stot  242.  Ariz.,  Act  Feb.  24,  1863,  c.  56,  §  2,  12  Stat  665. 
Idaho,  Act  March  3,  1863,  c  117,  i  11,  12  Stot  812.  Mont.,  Act  May  26, 
1864,  c.  95,  S  11,  13  Stot  90.  Wyo.,  Act  July  25,  1868,  c  235,  i  11,  15  Stot 
181. 

Cited  without  definite  application, 
Wingard  ▼.  U.  S.  (1891)  11  Sup.  Ct 
959,  141  U.  &  201,  85  L.  Ed.  719. 
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§  3468.  (R.  S.  §  1878.)     Oath  of  office;  how  qualified. 

The  governor  and  secretary  for  each  Territory  shall,  before  they 
act  as  such,  respectively  take  an  oath  before  the  district  judge,  or 
some  justice  of  the  peace  in  the  limits  of  the  Territory  for  which 
they  are  appointed,  duly  authorized  to  administer  oaths  by  the  laws 
in  force  therein,  or  before  the  Chief  Justice  or  some  associate  jus- 
tice of  the  Supreme  Court  of  the  United  States,  to  support  the  Con- 
stitution of  the  United  States  and  faithfully  to  discharge  the  duties 
of  their  respective  offices;  and  such  oaths  shall  be  certified  by  the 
person  before  whom  the  same  are  taken ;  and  such  certificates  shall 
be  received  and  recorded  by  the  secretary  among  the  executive  pro- 
ceedings; and  the  chief  justice  and  associate  justices,  and  all  other 
civil  officers  appointed  for  any  Territory,  before  they  act  as  such, 
shall  take  a  like  oath  before  the  governor  or  secretary,  or  some 
judge  or  justice  of  the  peace  of  the  Territory  who  may  be  duly  com- 
missioned and  qualified,  and  such  oath  shall  be  certified  and  trans- 
mitted by  the  person  taking  the  same  to  the  secretary,  to  be  by  him 
recorded  as  above  directed;  but  after  the  first  qualification  of  the 
officers  herein  specified  in  the  case  of  a  new  Territory,  as  well  as 
in  all  organized  Territories,  the  like  oath  shall  be  taken,  certified, 
and  i-ecorded  in  such  manner  and  form  as  may  be  prescribed  by 
the  law  of  each  Territory. 

N.  M.,  Act  Sept  9,  1850.  c  49,  |  12,  9  Stat  450.    Utah,  Act  Sept.  9,  1850, 

c.  51,  §  11,  9  Stat.  456.    Wash.,  Act  March  2,  1853,  c.  90,  |  11,  10  Stat  176. 

Colo.,  Act  Feb.  28,  1861,  c.  59,  §  11,  12  Stet  175.     Dak.,  Act  March  2,  1861, 

c.  86,  §  11,  12  Stat.  242.    Ariz.,  Act  Feb.  24,  1863,  c  56,  §  2.  12  Stat  665. 

Idaho,  Act  March  3,  1863,  c.  117,  $  11,  12  Stat.  812.     Mont,  Act  May  26, 

1864,  c.  95,  S  11,  13  Stat  90.    Wye,  Act  July  25,  1868,  c.  235,  |  11,  15  Stot 

181. 
This  section  vnn  not  to  apply  to  the  Philippine  Islands,  by  a  provision  of 

Act  July  1,  1902,  c.  1369,  f  1,  post,  i  8804. 

§  3469.  (Act  May  1,  1876,  c.  88.)  Time  of  commencement  of  sal- 
aries of  officers. 
Hereafter  payment  of  salaries  of  all  officers  of  the  Territories  of 
the  United  States  appointed  by  the  President  shall  commence  only 
when  the  person  appointed  to  any  such  office  shall  take  the  proper 
oath,  and  shall  enter  upon  the  duties  of  such  office  in  such  Terri- 
tory; and  said  oath  shall  hereafter  be  administered  in  the  Terri- 
tory in  which  such  office  is  held.    (19  Stat.  43.) 

This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1876,  cited  above. 

Notes  of  Decisions 

Commenoement  of  saiarleSd— Though  though  dne  from  date  of  appointment, 

the  salaries  of  all  judges  of  courts  of  cannot  be  drawn  until  the  judge  enters 

the   United   States  are   due   from   the  on  duty  in  the  territory.     (1855)  7  Op. 

date  of  appointment,  the  party  does  not  Atty.  Gen.  304. 
become  entitled  to  draw  pay  until  he 

has  entered  on  the  duties  of  his  office,  Reduction  of  saiarieSd— A  statute  fix« 

or  at  least  taken  his  official  oath;  for  ing   salaries  held  not  a  contract  that 

until   then,    though   under   commission,  salaries  should  not  be  reduced.     U.  S. 

he  is  not  actually  in  office,  and  in  some  v.  Fisher   (1883)  3  Sup.  Gt  154,  109 

cases     of     territorial     judges     salary,  U.  S.  143,  27  L.  Ed.  885. 

(R.  S.  §  1879.    Superseded.) 
This  section  fixed   the  annual  salaries  of  the  chief  Justice  and  associate 
Justices  "of  all  th^  Territories  now  organized**  at  $3,000  each.    It  was  super- 
seded by  the  admission  of  all  the  organized  Territories  then  existing  to  the 
Union  as  states. 

(R.  S.  §§  1880,  1881.  Superseded.) 
These  sections  prescribed  the  amounts  of  the  salaries  of  the  attorney  of  the 
United  States  and  of  the  marshal  for  each  territory.  They  were  superseded 
by  different  provisions,  prescribing  the  salaries  and  other  compensation  of 
district  attorneys  and  marshals  for  particular  districts,  including  the  organ- 
ised territories  then  existing  of  Act  May  28,  1896,  c.  252,  ({  6»  7,  9-15,  and 
subsequent  acts,  ante,  S§  1418,  1419,  1421-1427. 
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§  3470.  (R.  S.  §  1882.)     When  salaries  to  be  paid,  etc. 

The  salaries  provided  for  in  this  Title,  to  be  paid  to  the  governor, 
secretary,  chief  justices  and  associate  justices,  [district  attorney, 
and  marshal]  of  the  several  Territories,  shall  be  paid  quarter-yearly 
at  the  Treasury  of  the  United  States. 

N.  M.,  Act  Sept.  9,  1850,  c.  49,  |  11,  9  Stat  450;  Act  Aug.  14,  1848,  c 
177,  S  10,  9  Stat.  327;  Act  April  20,  1836,  c.  54,  $  10,  5  Stat.  14;  Act  Feb. 
27,  1813,  c.  85,  §  1,  2  Stat  806.  Utah,  Act  Sept  9,  1850,  c.  51,  §  10,  9 
Stat  456.  Wash.,  Act  March  2,  1853,  c.  90,  §  10,  10  Stat.  176.  Colo..  Act 
Feb.  28,  1861,  c.  59,  |  10,  12  Stat  175.  Dak.,  Act  March  2,  1861,  c  86,  | 
10,  12  Stet  242 ;  Act  May  80,  1854,  c.  59.  §  11,  10  Stat  28L  Idaho,  Act 
March  3,  1863,  c  117,  §  10,  12  Stat  812.  Ariz.,  Act  Feb.  24,  1863,  c  56, 
i  2,  12  Stat  665.  Mont.,  Act  May  26,  1864,  c.  95,  §  10,  13  Stat  89.  Wyo., 
Act  July  25,  1868.  c.  235,  §  10,  15  Stat  181. 

The  words  of  this  section  inclosed  in  brackets,  "district  attorney,  and  mar- 
shal.*' were  superseded  by  subsequent  provisions  for  payment  of  the  salaries 
of  those  officers  monthly  by  the  Department  of  Justice,  of  Act  May  28,  1896, 
c.  252,  §  16,  ante,  S  1428. 

§  3471.  (R  S.  §  1883.)     Fees  of  clerks,  etc. 

The  fees  and  costs  to  be  allowed  to  the  United  States  attorneys 
and  marshals,  to  the  clerks  of  the  supreme  and  district  courts,  and 
to  jurors,  witnesses,  commissioners,  and  printers,  in  the  Territo- 
ries of  the  United  States  shall  be  the  same  for  similar  services  b^ 
such  persons  as  prescribed  in  chapter  sixteen.  Title  "The  Judi- 
ciary," and  no  other  compensation  shall  be  taxed  or  allowed. 

See  organic  acts  cited  to  R.  S.  §§  1877.  1880.  and  1881.  and  also  the  follow- 
ing sections  and  pages  of  such  acts:  N.  M.,  §  10,  p.  449.  Utah,  §  9,  p.  455. 
Wash.,  i  9.  p.  175.  Colo.,  §  9,  p.  174,  and  Act  March  2.  1863,  c.  70.  %  3,  12 
Stat  700.  Dak.,  (  9,  p.  241.  Ariz.,  §  2,  p.  665.  Idaho,  i  9.  p.  811.  Mont.. 
{  9,  p.  88.  Wyo.,  8  9.  p.  180;  Act  Feh.  26.  1853.  c.  80,  i  1,  10  Stat  161; 
Act  March  3.  1855.  c  175.  §  12.  10  Stat.  671. 

Chapter  16  of  Title  XIII.  "The  Judiciary."  of  the  Revised  Statutes, 
mentioned  in  this  section,  with  suhsequent  provisions  relating  to  the  fees  of 
the  officers  and  other  persons  mentioned.  Is  set  forth  ante.  §§  1375-1463. 

Cited  without  definite  appiioation,  U.  S.  v.  McMillan  (1897)  17  Sup.  Ct 
U.  S.  V.  Averm  (1889)  9  Sup.  Ct  646,  396.  397,  165  U.  S.  604,  41  L.  Ed.  805. 
548.   130  U.   S.  335,  32  L.  Ed.   977; 

§  3472.  (Act  March  2,  1889,  c.  412,  §  11.)  Costs  of  trials  of  In- 
dians committing  certain  crimes. 
Hereafter  the  costs  of  the  trial  of  the  cases  in  the  courts  of  the 
several  Territories  tried  pursuant  to  and  for  the  offenses  named  in 
section  nine  of  the  act  entitled  "An  act  making  appropriations  for 
the  current  and  contingent  expenses  of  the  Indian  Department,  and 
fulfilling  treaty  stipulations  with  various  Indian  tribes  for  the  year 
ending  June  thirtieth,  eighteen  hundred  and  eighty-six  and  for 
other  purposes,"  shall  be  audited  by  the  accounting  officers  of  the 
Treasury  and  paid  out  of  money  for  similar  expenses  in  the  trial 
of  criminal  cases  in  the  courts  of  the  United  States.    (25  Stat.  1004.) 

ThiB  section  was  part  of  the  Indian  appropriation  act  for  the  fiscal  year 
1890    cited  above 

Act  March  3,  1885,  c  341,  §  9,  23  Stat  385,  mentioned  in  this  section,  re- 
lating to  the  punishment  of  certain  offenses  by  Indians,  as  repealed  in  part 
by  Act  Jan.  15,  1897,  c.  29,  §  5,  29  Stat  487,  was  incorporated  into  the  Crim- 
inal Code,  in  section  328  thereof,  post,  i  10502,  and  was  repealed  by  section 
341  of  said  code,  post,  §  10515. 

§  3473.  (R.  S.  §  1884.)  Salary  not  to  be  paid  when  officer  is  ab- 
sent. 
When  any  officer  of  a  Territory  is  absent  therefrom,  and  from 
the  duties  of  his  office,  no  salary  shall  be  paid  him  during  the  year 
in  which  such  absence  occurs,  unless  good  cause  therefor  be  shown 
to  the  President,  who  shall  officially  certify  his  opinion  of  such 
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cause  to  the  proper  accounting  officer  of  the  Treasury,  to  be  filed  in 
his  office. 

Act  June  15,  1852,  c  49,  (  1,  10  Stat  10. 

Notes  of  DecisioiM 

Absence  of  offlcere.— A  district  attor-  some   attention   to   three   cases  while 

ney  in  Alaska  holds  his  office  subject  absent.     Id. 

to  this  law.    Grigsby  y.  U.  S.  (1908)  43  Territorial  judges,  absent  from  the 

Ct  CI.  426.  territory  for  a  period  of  three  months, 

A  district  attorney  who  absents  him-  can  obtain  their  salaries  only  on  certifi- 

self  from  his  district  after  leave  of  ab-  .   cate  of  the  President  that  the  absence 

sence   has  been  refused   cannot  main-  was   for   good   cause,    such   being   the 

tain  that  he  was  not  absent  "from  the  provision  of  Act  June  15,  1852,  e.  49. 

duties  of  his  office"  because  he  gave  (1853)  6  Op.  Atty.  Gen.  57. 

§  3474.  (R.  S.  §  1885.)     Seat  of  government  in  a  new  Territory. 

The  legislative  assembly  of  every  Territory  hereafter  organized 
shall  hold  its  first  session  at  such  time  and  place  in  the  Territory 
as  the  governor  thereof  shall  appoint  and  direct;  and  at  the  first 
session  of  the  legislative  assembly,  or  as  soon  thereafter  as  it  may 
be  deemed  expedient,  the  governor  and  legislative  assembly  shall 
proceed  to  locate  and  establish  the  seat  of  government  for  the  Ter- 
ritory at  such  place  as  they  may  think  proper ;  but  such  place  shall 
thereafter  be  subject  to  be  changed  by  the  governor  and  legislative 
assembly. 

N.  M.,  Act  Sept  9,  1850,  c  49,  $  18,  9  Stat  451.  Utah,  Act  Sept  9,  1850, 
c  51,  I  12,  9  Stat  457.  Wash.,  Act  March  2,  1853,  c  90,  §  13,  10  Stat  177. 
Colo.,  Act  Feb.  28,  1861,  c.  59,  J  12,  12  Stat  176.  Dak.,  Act  March  2,  1861, 
c.  86,  §  12,  12  Stat  243.  Ari*.,  Act  Feb.  24,  1863,  c.  56,  J  2,  12  Stat  665. 
Idaho,  Act  March  8,  1863,  c  117,  i  12,  12  Stat  813.  Mont,  Act  May  26, 
1864,  c.  95,  J  12,  18  Stat  91.  Wyo.,  Act  July  25,  1868,  c.  235,  J  12,  15 
Stat  182. 

§  3475.  (R  S.  §  1886.)  Accounts  of  the  Territories,  no  payments 
unless  approved  by  Congress. 
All  accounts  for  disbursements,  in  the  Territories  of  the  United 
States,  of  money  appropriated  by  Congress  for  the  support  of  gov- 
ernment therein,  shall  be  settled  and  adjusted  at  the  Treasury  De- 
?artment ;  and  no  act,  resolution,  or  order  of  the  legislature  of  any 
territory,  directing  the  expenditure  of  the  sum,  shall  be  deemed 
a  sufficient  authority  for  such  disbursement,  but  sufficient  vouch- 
ers and  proof  for  the  same  shall  be  required  by  the  accounting  of- 
ficers of  the  Treasury.  No  payment  shall  be  made  or  allowed, 
unless  the  Secretary  of  the  Treasury  has  estimated  therefor  and  the 
object  been  approved  by  Congress.  No  session  of  the  legislature  of 
a  Territory  shall  be  held  until  the  appropriation  for  its  expenses 
has  been  made. 

Act  Aug.  29,  1842,  c.  259,  §  2,  5  Stat.  541. 

(R.  S.  §  1887.  Superseded.) 
This  section  provided  that  no  expense  for  printing,  exceeding  $4,000,  in- 
eluding  printing  laws,  journals,  billa,  and  necessary  printing  of  the  same  na- 
ture, should  be  incurred  for  any  session  of  the  legislature  of  any  of  the  Ter- 
ritories. It  was  superseded  by  a  provision  limiting  the  expenditure  for  pub- 
lic printing  in  any  of  the  Territories  to  $2,500  for  any  one  year,  of  Act  June 
19,  1878,  c  329,  §  1,  20  Stat  193,  and  by  a  provision  of  the  same  nature  as 
this  section,  limiting  the  expense  for  printing  for  any  session  of  the  legisla- 
ture to  $3,750,  of  Act  Aug.  5,  1^82,  c.  389,  i  1,  post,  S  8476. 

§  3476.  (Act  Aug.  5,  1882,  c.  389,  §  1.)     Limitation  on  expenses  of 
printing. 
Hereafter  no  expense  for  printing,  exceeding  three  thousand  sev- 
en hundred  and  fifty  dollars,  including  printing  laws,  journals,  bills, 
and  necessary  printing  of  the  same  nature,  shall  be  incurred  for 
any  session  of  the  legislature  of  any  of  the  Territories.    (22  Stat  236.) 
This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1883,  cited  above. 
This  provision  superseded  B.  S.  {  1887,  which  limited  the  expense  for  print- 
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ing,  described  in  the  same  words,  to  $4,000  for  any  session,  and  also  super- 
seded a  subsequent  provision  that  the  expenditure  for  public  printing  in  any 
of  the  Territories  should  not  exceed  $2,000  for  any  one  year,  of  Act  June 
10.  1878,  c.  329,  t  1,  20  Stat  103. 

§  3477.  (R  S.  §  1888.)     Limitation  on  expenses  of  legislature. 

No  legislative  assembly  of  a  Territory  shall,  in  any  instance  or 
under  any  pretext,  exceed  the  amount  appropriated  by  Congress 
for  its  annual  expenses. 

Act  May  18,  1842,  c.  29,  No.  117,  5  Stat  480. 

Notes  of  Decisions 

Compensation  of  employes.— The  ter-  for  whose  employment  the  appropria- 

rltorlal  legislature  may  provide  for  the  tion  for  the  legislative  expenses  of  the 

payment  out  of   the  territorial  treas-  territory  made  by  congress  out  of  the 

ury  of  compensation  to  stenographers  treasury  of  the  United  States  is  inade- 

or  other  subordinate   employes  whose  quate.    Braithwaite  v.  Cameron  (1895) 

services  may  be  a  part  of  the  neces-  3  OkL  630,  38  Pac  1084. 
sary  expenses  of  the  legislature,  and 

§  3478.  (R  S.  §  1889,  as  amended,  Act  July  30,  1886,  c.  818,  §  5.) 
Legislatures  not  to  grant  special  charters;    general  incorpo- 
ration acts. 
The  legislative  assemblies  of  the  several  Territories  shall  not 
grant  private  charters  or  special  privileges,  but  they  may,  by  gen- 
eral incorporation  acts,  permit  persons  to  associate  themselves  to- 
gether as  bodies  corporate  for  mining,  manufacturing,  and  other 
industrial  pursuits,  and  for  conducting  the  business  of  insurance, 
banks  of  discount  and  deposit  (but  not  of  issue)  loan,  trust,  and 
guarantee  associations,  and  for  the  construction  or  operation  of 
rail-roads,  wagon-roads,  irrigating  ditches,  and  the  colonization 
and  improvement  of  lands  in  connection  therewith,  or  for  colleges, 
seminaries,  churches,  libraries,  or  any  other  benevolent,  charitable, 
or  scientific  association. 

Act  March  2,  1867,  c  150,  §  1,  14  Stat  426.  Act  June  10,  1872,  c  434,  17 
Stat.  390.    Act  July  30, 1886,  c.  818,  §  5,  24  Stat  171. 

This  section,  as  enacted  in  the  Revised  Statutes,  authorized  general  incorpo- 
ration acts  "for  mining,  manufacturing,  and  other  industrial  pursuits,  or  the 
construction  or  operation  of  railroads,  wagon-roads,  irrigating-ditches,  and  the 
colonization  and  improvement  of  lands  in  connection  therewith,  or  for  col- 
leges, seminaries,  churches,  libraries,  or  any  benevolent,  charitable  or  scien- 
tific association."  It  was  amended  to  read  as  set  forth  here  by  Act  July  30, 
1886,  c.  818,  §  5,  last  cited  above. 

Other  sections  of  said  Act  July  30,  1886,  c  818,  prohibiting  the  passage  of 
special  laws  in  certain  cases,  are  set  forth  post,  §§  3479,  3481-3483. 

The  words  of  this  section  of  the  Revised  Statutes,  "The  legislative  assem- 
blies of  the  several  Territories  shall  not  grant  private  charters  or  especial 
privileges,"  were  not  to  be  construed  as  prohibiting  the  legislative  assemblies 
of  the  several  Territories  of  the  United  States  from  creating  towns,  cities, 
or  other  municipal  corporations,  and  providing  for  the  government  of  the 
same,  and  conferring  upon  them  the  corporate  powers  and  privileges,  neces- 
sary to  their  local  administration,  by  either  general  or  special  acts;  and  all 
such  general  and  special  acts  of  such  legislative  assemblies  theretofore  passed 
were  ratified  by  Act  June  8,  1878,  c.  168,  20  Stat.  101.  But  that  provision  for 
the  construction  of  the  words  quoted  was  superseded  by  the  subsequent  pro- 
hibition of  the  passage  of  special  laws  in  certain  cases  specified,  among  them 
"incorporating  cities,  towns,  or  villages,  or  changing  or  amending  the  charter 
of  any  city,  town,  or  village,"  by  Act  July  30,  1886,  c.  818,  §  1,  post,  i  3479. 

Notes  of  Decisions 

Special  privileges.— "Special  privilege      (1891)  2  Wash.  St  844,  27  Pac.  922. 
es"    defined.     Berryman   v.   Board   of      a    "private"    charter.      Alger    v.    Hill 

32'^Sun'ct  Zl^"^^  ^'T  S^^^  "'"'•P^'^  ^^  lncorporatlon.-The  term 

S  T    S^   Jt,K      *         '                            '  'industrial   pursuit"    includes    the    ex- 

56  D.  Ifld.  J2D.  pjggg  business.    WeUs,  Fargo  &  Co.  v. 

Private    charterer— The    grant    of    a  Northern  Pac.  B.  CJo.  (0.  C.  1884)  23 

chjtrter  to  the  city  of  Seattle  by  Act  Fed.  469,  473. 

Dec.  2,  1869,  was  not  within  the  in-  A  corporation,  created  under  a  spe- 

hibition  of  this  section  as  a  grant  of  dal   act   of    Colorado,   whereby    it    is 
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authorized  to  engage  in  the  express 
business,  and  to  draw  drafts  and  bills 
of  exchange,  or  sell  and  buy  the  same, 
in  the  course  of  such  business,  is 
not  prohibited  from  carrying  on  such 
business  in  Washington  territory,  on 
the  ground  that  it  is  a  banking  corpo- 
ration, or  that  it  was  not  organized 
under  a  general  incorporation  law.    Id. 

A  mercantile  business  for  sale  of 
goods,  mining  supplies,  etc.,  is  an  ''in- 
dustrial business,"  which  may  be  in- 
corporated under  this  section,  by  ter- 
ritorial statute.  Bashford-Burmister 
Go.  V.  Agua  Fria  Copper  Oo.  (Ariz. 
1894)  35  Pac.  083. 

Act  Colo.  Feb.  11,  1870  (Laws  1870, 
p.  49),  authorizing  the  formation  of 
corporations  for  the  purpose  of  encour- 
aging immigration,  is  authorized  by 
Organic  Act,  §  6.  and  Act  June  10, 
1872  (17  Stat  390),  which  declares 
that  Act  March  2,  1867  (14  Stat.  426), 
as  far  as  it  relates  to  corporations 
which  have  been  created  for  the  pur- 
pose of  encouraging  immigration,  among 
others,  under  the  general  incorporation 
laws  of  any  territory,  shall  be  con- 
strued as  having  been  authorized. 
Cowell  V.  Colorado  Springs  Co.  (1876) 
3  Colo.  82. 

PoL  Code  Dak.  c.  29,  §f  54,  55,  pro- 
viding that  county  commissioners  may 
grant  ferry  leases  to  the  highest  bid- 
ders; that  when  any  lease  has  been 
granted  no  other  ferry  shall  be  granted 
within  two  miles  thereof;  and  that  it 
shall'  be  unlawful  for  any  person  to 
maintain  any  ferry  without  first  ob- 
taining a  license  therefor— contain  a 
valid  exercise  of  police  power,  and  are 
not  repugnant  to  this  section.  Evans  v. 
Hughes  County  (1888)  6  Dak.  102,  50 
N.   W.  720. 

The  Montana  law  of  1872,  providing 
for  the  formation  of  corporations  for 


carrying  on  any  branch  of  business  "de- 
signed to  aid  in  the  industrial  or  pro- 
ductive interests  of  the  country,  and  the 
development  thereof,"  Is  not  in  conflict 
with  this  section,  and  a  mercantile 
corporation  may  be  incorporated  under 
such  law.  Carver  Mercantile  Co.  ▼. 
Hulme  (1888)  7  Mont  566,  19  Pac. 
213. 

Amendment  of  charter^— This  section 
did  not  deprive  a  terptorial  Legislature 
of  power  in  amending  an  existing  char- 
ter of  an  educational  corporation  to 
provide  that  its  property  shaU  be  ex- 
empted from  taxation.  Board  of  Trus- 
tees of  Whitman  College  v.  Berryman 
(C.  C.  1907)  156  Fed.  112.  decree  re- 
versed Berryman  ▼.  Board  of  Trustees 
of  Whitman  College  (1912)  32  S.  Ct 
147,  222  U.  S.  334,  56  L.  Ed.  225. 

Curative  act^Act  June  10,  1872  (17 
Stat  390),  declaring  that  the  act  of 
March  2,  1867,  so  far  as  relates  to 
corporations  which  have  been  or  which 
may  hereafter  be  created  and  organ- 
ized for  certain  purposes  under  the  gen- 
eral incorporation  laws  of  any  terri- 
tory of  the  United  States,  shall  be  con- 
strued as  having  authorized  and  as  au- 
thorizing the  legislative  assemblies  of 
the  territories  of  the  United  States  by 
general  incorporation  acts  to  permit 
persons  to  associate  together  as  bodies 
corporate,  is  retroactive.  Cowell  v. 
Colorado  Springs  Co.  (1876)  3  Colo.  82. 

Effect  of  admission  as  8tate.F->The  act 
of  congress  under  which  Indian  Terri- 
tory corporations  were  created  had 
served  its  purpose  when  the  territory 
became  a  state,  and  like  other  laws  put 
in  force  in  the  territory  by  Congress 
has  been  superseded  by  state  laws  by 
the  force  of  the  enabling  act  of  state- 
hood. Boyd  V.  Great  Western  Coal  & 
Coke  Co.  (C.  0. 1911)  189  Fed.  115. 


§  3479.  (July  30,  1886,  c.  818,  §  1.)  Legislatures  not  to  pass  local 
or  special  laws  in  certain  cases. 

The  legislatures  of  the  Territories  of  the  United  States  now  or 
hereafter  to  be  organized  shall  not  pass  local  or  special  laws  in  any 
of  the  following  enumerated  cases,  that  is  to  say : 

Granting  divorces. 

Changing  the  names  of  persons  or  places. 

Laying  out,  opening,  altering  and  working  roads  or  highways. 

Vacating  roads,  town-plats,  streets,  alleys,  and  public  grounds. 

Locating  or  changing  county  seats. 

Regulating  county  and  township  affairs. 

Regulating  the  practice  in  courts  of  justice. 

Regulating  the  jurisdiction  and  duties  of  justices  of  the  peace, 
police  magistrates,  and  constables. 

Providing  for  changes  of  venue  in  civil  and  criminal  cases. 

Incorporating  cities,  towns,  or  villages,  or  changing  or  amend- 
ing the  charter  of  any  town,  city,  or  village. 

For  the  punishment  of  crimes  or  misdemeanors. 

For  the  assessment  and  collection  of  taxes  for  Territorial,  county, 
township,  or  road  purposes. 

Summoning  and  impaneling  grand  or  petit  jurors. 
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Providing  for  the  management  of  common  schools. 

Regulating  the  rate  of  interest  on  money. 

The  opening  and  conducting  of  any  election  or  designating  the 
place  of  voting. 

The  sale  or  mortgage  of  real  estate  belonging  to  minors  or  oth- 
ers under  disability. 

The  protection  of  game  or  fish. 

Chartering  or  licensing  ferries  or  toll  bridges. 

Remitting  fines,  penalties,  or  forfeitures. 

Creating,  increasing,  or  decreasing  fees,  percentage,  or  allowanc- 
es of  public  officers  during  the  term  for  which  said  officers  are 
elected  or  appointed. 

Changing  the  law  of  descent. 

Granting  to  any  corporation,  association,  or  individual  the  right 
to  lay  down  railroad  tracks,  or  amending  existing  charters  for 
such  purpose. 

Granting  to  any  corporation,  association,  or  individual  any  spe- 
cial or  exclusive  privilege,  immunity,  or  franchise  whatever. 

In  all  other  cases  where  a  general  law  can  be  made  applicable, 
no  special  law  shall  be  enacted  in  any  of  the  Territories  of  the 
United  States  by  the  Territorial  legislatures  thereof.  (24  Stat. 
170.) 

This  section  was  part  of  an  act  entitled,  "An  act  to  prohibit  the  passage 
of  local  or  special  laws  in  the  Territories  of  the  United  States,  to  limit  Ter- 
ritorial indebtedness,  and  for  other  purposes.** 

Sections  2-4  of  the  act  are  set  forth  post,  §{  3481-3483. 

Section  6  of  the  act  amended  R.  S.  $  1889,  and  is  incorporated  in  that  sec- 
tion as  set  forth  ante,  §  3478. 

Sections  6,  7,  of  the  act  are  set  forth  post,  §§  3486,  3487. 

Nothing  in  this  act  was  to  be  construed  to  prohibit  the  creation  of  new 
counties  and  the  location  of  county  seats  thereof,  by  Act  July  19.  1888,  c. 
679,  I  2,  post,  I  3480. 

An  amendment  of  this  act,  so  as  to  authorize  the  issuance  of  bonds  by  cer- 
tain school  districts  in  Oklahoma  Territory,  by  Act  June  19,  1902,  c.  1135, 
32  Stat.  392,  was  superseded  by  the  admission  of  that  Territory,  with  the 
Indian  Territory,  to  the  Union  as  the  State  of  Olclahoma. 

Notes  of  Deoisions 

Effect  of  provisions  of  organic  act.*  vious  that  at  any  given  time  the  law  in 

These  prohibitions  have  no  application  question  does  not  operate  in  the  same 

where  specific  permission  to  the  contra-  way   in   every   part   of   the    territory, 

ry  is  granted  by  the  organic  act  apply-  Gray  v.  Taylor  (1913 »  33  Sup.  Ct.  199. 

ing  to  a  particular  territory.     Munici-  227  U.  S.  51,  57  L.  Ed.  413,  affirming 

pality    of   Ponce    v.    Roman    Catholic  decree    (1911)   113  P.  538,  15  N.  M. 

Apostolic  Church  in  Porto  Rico  (1908)  742  and  affirming  judgment  Territory 

28  Sup.  Ct.  737,  210  U.  S.  296,  52  U  Ed.  v.  Board  of  Com*rs  of  Lincohi  County 

1068.                                                    X-  (1911)  117  P.  1127,  16  N.  M.  467. 

Applicability  of  general  law.— Outside  Regulation  of  practice  In  courts  of 

the    subjects    enumerated    herein,    the  Justice.— Laws  Okl.  1890,  c.  14,  creating 

question  whether  a  general  law  can  be  a  board  of  commissioners  to  hear  and 

made  applicable  to  a  certain  subject  was  determine  claims  against  certain  munic- 

a  matter  left  to  the  judgment  of  the  ipalities  organized  in  the  territory  be- 

legislature.    Guthrie  Nat  Bank  v.  City  fore  laws  had  been  provided  for  their 

of  Guthrie  (1899)  19  Sup.  Ct.  513,  515,  creation  by  congress  (and  which  claims, 

173  U.  S.  528,  43  L.  Ed.  796.  '  though    creating    no    legal    obligation, 

County  seats.-!.  Including  in  Laws  ^^,5^  i^^"^^^^  based  on  sufficient  moral 

N;  M.  1909,  c  80,  relating  to  the  chang-  ?.bbgation)    to  provide  for  their  inves- 

ing  of  county  seats,  provisions  that  the  ligation,  and  payment  of  such  as  were 

place  to  which  it  is  proposed  to  remove  f^'^Pf  *  ^^  taxation,  is  not  invalid  as  a 

the  county  seat  shall  be  at  least  20  ^"^J""  ^^^}^^f  ^,^^?%^  ?  '^'''Jf.^  ""l 

miles  distant  from  the  then  county  seat,  J?f/^^    n«S,?^^^^  ^"^^  ^.^^.'L^ 

and  that  no  proposition  to  remove  a  f.^o^r?*^  ^^ff  L^?  1"%^^  ^^^'  ^^^^ 

county  seat  from  a  place  situated  on  a  ^^^  ^'  ^'  ^^8,  43  L.  Ed.  796. 

railroad  to  one  not  so  situated  shall  be  Divorce^— A  territorial  act  granting  a 

entertained,  does  not  make  the  law  a  divorce  is  void.    In  re  EUgbee's  Estate 

local  or  special  one,  although  it  is  ob-  (1885)  4  Utah,  19,  5  Pac  693.     CON- 
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Oklahoma  pursuant  to  Organization  Act 
May  2,  1890  (26  Stat  81.  85.  c.  182)  { 
9,  was  not,  by  Sess.  Laws  Okl.  1895,  c 
43,  art  6,  making  personal  property  in 
such  reservations  subject  to  taxation 
in  the  counties  to  which  they  were  so 
attached,  so  made  a  part  of  the  same 
taxing  district  as  the  county  as  to  ren- 
der invalid  for  want  of  uniformity  Sess. 
Laws  OkL  1899,  p.  218,  limiting  the 
right  of  taxation  in  such  reservations 
to  taxes  for  territorial  and  court  pur- 
poses. Foster  v.  Pryor  (1903)  23  Sup. 
Ct  549,  552.  189  U.  S.  325,  47  L.  Ed. 
835,  affirming  judgment  (1901)  66  Pac. 
348,  11  Okl  357. 

The  legislative  assembly  of  Porto 
Rico  did  not  exceed  its  powers  in  grant- 
ing to  the  "Gompafiia  de  los  Ferrocar- 
riles  de  Puerto  Rico,"  in  an  act  passed 
February  4,  1902,  an  exemption  from 
taxation  upon  its  railroad  lines  and 
property  theretofore  built  and  acquired 
by  it,  as  well  as  the  railroad  lines  and 
property  thereafter  to  be  built  and  ac- 
quired by  it  (1910)  28  Op.  Atty.  Gen. 
491. 


TRA,  Maynard  v.  Hill  a888)  8  Sup.  Ct 
723,  725,  125  U.  S.  190,  31  L.  Ed. 
654. 

Special  prfvileges.p-Appropriation  Act 
Okl.  1895,  §  25,  providing  that  all  print- 
ing, etc.,  paid  for  out  of  the  territorial 
treasury  should  be  done  by  a  certain 
company,  conferred  a  privilege  which 
the  company  could  accept  or  reject 
without  incurring  liability,  and  was  void 
as  conflicting  with  this  section.  Guthrie 
Daily  Leader  v.  Cameron  (1895)  41  P. 
635,  3  Okl.  677. 

Taxation.— Uniformity  of  taxation 
does  not  prohibit  differences  in  taxation 
in  all  cases;  where  the  distinction  is 
based  on  different  conditions  in  various 
portions  of  the  district,  the  legislation 
may  be  valid,  whether  there  is  a  suffi- 
cient difference  being  generally  for  the 
legislature  to  determine.  Foster  v. 
Pryor  (1903)  23  Sup.  Ct  549,  552,  189 
U.  S.  325,  47  L.  Ed.  835. 

An  Indian  reservation,  attached  to  a 
county  for  judicial  purposes  by  order  of 
the  supreme  court  of  the  territory  of 

§  3480.  (Act  July  19, 1888,  c.  679,  §  2.)  Legislatures  not  prohibited 
from  creating  new  counties  and  locating  county  seats  thereof. 
Nothing  in  the  act  approved  July  thirtieth,  eighteen  hundred  and 
eighty-six,  entitled  an  act  "to  prohibit  the  passage  of  local  or  spe- 
cial laws  in  the  Territories  of  the  United  States,  to  limit  Territo- 
rial indebtedness,  and  for  other  purposes,"  shall  be  construed  to 
prohibit  the  creation  by  Territorial  legislatures  of  new  counties  and 
the  location  of  the  county  seats  thereof.    (25  Stat.  336.) 

This  section  was  part  of  an  act,  the  preceding  section  of  which  ratified  an 
act  of  the  legislative  assembly  of  the  Territory  of  New  Mexico,  creating  a  new 
county  in  that  territory. 

Act  July  30,  1886,  c.  818,  |  1,  mentioned  in  this  section,  prohibiting  the 
passage  of  local  or  special  laws,  is  set  forth  ante,  |  3479. 

§  3481.  (Act  July  30,  1886,  c.  818,  §  2.)  Legislatures  not  to  sub- 
scribe to  stock,  etc.,  of  any  corporation,  etc. 
No  Territory  of  the  United  States  now  or  hereafter  to  be  organ- 
ized, or  any  political  or  municipal  corporation  or  sub-division  of 
any  such  Territory,  shall  hereafter  make  any  subscription  to  the 
capital  stock  of  any  incorporated  company,  or  company  or  asso- 
ciation having  corporate  powers,  or  in  any  manner  loan  its  credit 
to  or  use  it  for  the  benefit  of  any  such  company  or  association,  or 
borrow  any  money  for  the  use  of  any  such  company  or  association. 
(24  Stat.  171.) 

See  note  to  section  1  of  this  act,  ante,  S  3479. 


Notes  of 

Railroad  aid  bond8.*See  notes  under 
I  8482,  post 

Railroad  aid  bonds  issued  by  a  mu- 
nicipal corporation  in  one  of  the  terri- 
tories are  void,  under  Act  June  8, 
1878  (20  Stat  101),  which  provides 
that  nothing  therein  shall  authorise 
such  a  corporation  to  incur  any  debt 
or  obligation  except  such  as  shall  be 
**nece8sary  to  the  Hdraimstratioa  of  its 
internal  affairs."    Lewis  v.  Pima  Coun- 

(4578) 


Deoiaions 

ty  (1804)   15  Sup.  Ct  22,  23,  166  U. 
S.  54,  30  L.  Ed.  67. 

Congress  may  subsequently,  validate 
such  bonds  by  providing  for  their  fund- 
ing, where  at  the  time  of  the  passage 
of  such  restrictive  act  there  was  noth- 
ing to  prevent  congrcMS  from  author- 
izing the  issuance  of  such  bonds.  Ut- 
ter V.  Franklin  (1800)  10  Sup.  Ct  183. 
186,  172  U.  S.  416,  43  L.  Ed.  408. 
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§  3482.  (Act  July  30,  1886,  c.  818,  §  3.)  Legislatures  not  to  au- 
thorize debt  except  in  certain  cases;  limitation  of  total  indebt- 
edness of  Territory ;  refunding  not  prohibited. 
No  law  of  any  Territorial  legislature  shall  authorize  any  debt  to 
be  contracted  by  or  on  behalf  of  such  Territory  except  in  the  fol- 
lowing cases :  To  meet  a  casual  deficit  in  the  revenues,  to  pay  the 
interest  upon  the  Territorial  debt,  to  suppress  insurrections,  or  to 
provide  for  the  public  defense,  except  that  in  addition  to  any  in- 
debtedness created  for  such  purposes,  the  legislature  may  authorize 
a  loan  for  the  erection  of  penal,  charitable  or  educational  institu- 
tions for  such  Territory,  if  the  final  indebtedness  of  the  Territory 
is  not  thereby  made  to  exceed  one  per  centum  upon  the  assessed 
value  of  the  taxable  property  in  such  Territory  as  shown  by  the 
last  general  assessment  for  taxation.  And  nothing  in  this  act  shall 
be  construed  to  prohibit  the  refunding  of  any  existing  indebtedness 
of  such  Territory  or  of  any  political  or  municipal  corporation,  coun- 
ty, or  other  sub-division  therein.    (24  Stat.  171.) 

Notei  of  Deoiiions 


Printing    and    office    suppll68.»This 

section  is  not  applicable  to  a  contract 
made  to  provide  for  the  the  ordinary 
needs  of  the  terdtory,  such  as  the  nec- 
essary printing  and  office  supplies  for 
the  territorial  auditor.  Leader  Print- 
ing Co.  V.  Nichols  (1897)  50  P.  1001,  6 
Okl.  302. 

Funding  bonds.— Act  June  6,  1896  (29 
Stat.  262),  authorizing  the  funding  of 
all  outstanding  bonds  of  the  territory 
of  Arizona  and  its  municipalities  there- 
tofore authorized  by  legislative  enact- 
ments of  the  territory,  which  had  been 
sold  or  exchanged  in  good  faith  in  com- 
pliance with  the  acts  authorizing  their 
issuance,  and  confirming  and  validating 
all  such  bonds,  was  not  intended  to  be 
confined  merely  to  the  outstanding  legal 
indebtedness  of  such  municipalities,  but 
was  intended  to  apply  to  bonds  issued 
under  authority  of  the  legislature,  and 
purporting  on  their  face  to  be  legal 
obligations  of  a  municipality,  whether 
in  fact  legal  or  not  Utter  v.  Franklin 
(1899)  19  Sup.  Ct.  183,  172  U.  S.  416, 
43  L.  Ed.  498. 

The  authority  of  the  territory  to 
issue  funding  bonds  under  such  act, 
which  provides  that  certain  indebted- 
ness "may  be  funded  ♦  ♦  ♦  until 
January  1,  1897,"  is  not  limited  to  the 
issuance  of  the  funding  bonds  before 
that  date,  but  is  limited  to  the  issue  of 
such  bonds  for  indebtedness  that  had 
accrded  prior- to  that  date.  Schuerman 
V.  Arizona  (1902)  22  Sup.  Ot  406,  409, 
184  U.  S.  342,  46  L.  Ed.  580. 

Funding  bonds  issued  by  Arizona  in 
place  of  county  bonds  under  such  act 
are  not  invalid  because  the  county, 
after  requesting  their  issue,  withdrew 
the  request  before  the  bonds  were 
issued,  since  the  request  or  consent  of 
the  county  was  not  requisite  to  their 
issue  under  the  statute.  Schuerman  v. 
Arizona  (1902)  22  Sup.  Ct.  406,  407, 
184  U.  S.  342,  46  L.  Ed.  580,  affirming 
judgment  (1900)  60  Pac  895,  7  Ariz. 
62. 


Bonds  of  a  county,  issued  in  literal 
compliance  with  a  legislative  act  in  ex- 
change for  bonds  of  a  railroad  com- 
pany, are  not  excluded  from  the  pro- 
vision of  said  act  of  congress,  because 
subsequent  to  their  issue  the  original 
holders  of  such  bonds  failed  to  com- 
plete the  railroad  and  the  county  re- 
ceived no  benefit  therefrom,  as  the  ter- 
ritorial act  did  not  make  the  comple- 
tion of  the  road  a  condition  precedent 
to  the  issuance  of  the  bonds  or  make 
their  validity  dependent  upon  the  sub- 
sequent conduct  of  the  railroad  com- 
pany. Murphy  v.  Utter  (1902)  22  Sup. 
Ct  776,  782,  186  U.  S.  95,  46  L.  Ed. 
1070. 

This  act  did  not  deprive  a  territory 
of  the  power  which  it  previously  pos- 
sessed to  authorize  a  county  by  a 
special  act  to  sell  its  refunding  bonds 
at  a  discount  for  the  purpose  of  re- 
funding indebtedness  existing  at  the 
time  the  act  was  passed,  the  refunding 
of  such  indebtedness  being  expressly 
excluded  from  its  operation.  Law- 
rence County  V.  Jewell  (C.  C.  A.  1900) 
100  Fed.  905. 

This  act  was  not  intended  to  restrict 
the  powers  of  territories  or  of  sub- 
divisions therein  in  dealing  with  their 
past  fiscal  transactions,  but  left  them 
at  full  liberty  to  refund  their  debts  in 
any  of  the  customary  ways,  including 
the  selling  of  new  securities  for  the 
purpose  of  redeeming  those  outstand- 
ing, subject  only  to  the  requirement  of 
good  faith  in  the  exercise  of  such  pow- 
er; and  new  bonds  so  issued  by  a  coun- 
ty, and  sold  for  the  purpose  of  redeem- 
ing outstanding  bonds  bearing  a  higher 
rate  of  interest,  are  not  rendered  in- 
valid because  sold  at  a  discount,  per- 
mitted by  a  statute  of  the  territory,  or 
because,  being  unable  to  procure  all 
the  old  bonds,  a  portion  of  the  proceeds 
was  subsequentiy  used  in  redemption 
of  bonds  of  the  new  issue,  where  the 
transaction  was  conducted  in  good 
faith.    Id. 
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§  3483.  (Act  July  30,  1886,  c.  818,  §  4.)  Limitation  of  indebtedness 
to  be  incurred  by  municipal  corporations,  counties,  etc.;  pro- 
visions of  act  not  retroactive. 
No  political  or  municipal  corporation,  county,  or  other  subdivi- 
sion in  any  of  the  Territories  of  the  United  States  shall  ever  be- 
come indebted  in  any  manner  or  for  any  purpose  to  any  amount 
in  the  aggregate,  including  existing  indebtedness,  exceeding  four 
per  centum  on  the  value  of  the  taxable  property  within  such  cor- 
poration, county,  or  subdivision,  to  be  ascertained  by  the  last  as- 
sessment for  Territorial  and  county  taxes  previous  to  the  incurring 
of  such  indebtedness ;  and  all  bonds  or  obligations  in  excess  of  such 
amount  given  by  such  corporation  shall  be  void:  That  nothing  in 
this  act  contained  shall  be  so  construed  as  to  affect  the  validity  of 
any  act  of  any  Territorial  legislature  heretofore  enacted,  or  of  any 
obligations  existing  or  contracted  thereunder,  nor  to  preclude  the 
issuing  of  bonds  already  contracted  for  in  pursuance  of  express  pro- 
visions of  law;  nor  to  prevent  any  Territorial  legislature  from  le- 
galizing the  acts  of  any  county,  municipal  corporation,  or  subdi- 
vision of  any  territory  as  to  any  bonds  heretofore  issued  or  con- 
tracted to  be  issued.    (24  Stat.  171.) 

Subsequent  provisions  amending  this  act  so  as  to  permit  municipal  corpora- 
tions having  a  population  of  not  less  than  1,000  persons  to  issue  bonds  for 
sanitary  and  other  purposes,  and  municipal  corporations  having  a  population 
of  not  less  than  10,000  persons  to  issue  bonds  for  erecting  city  buildings  and 
purchasing  sites  for  the  same,  were  made  by  Act  March  4,  1898,  c  35,  and 
Act  June  6,  1900,  c.  820,  post,  ff  3484,  3485. 

Notes  of  Deoisiona 

Limitation  of  Indebtedness^— St.  OkL  This  section  is  a  limit,  not  only  on 

1890,  c  14,  which  attempted  to  impose  the  power  of  the  municipality,  but  also 

the  provisional  debts  of  Guthrie,  East  on  the  power  of  the  territorial  legisla- 

Guthrie,  Capitol  Hill,  and  West  Guth-  ture.     City  of  Guthrie  v.  New  Vienna 

rie  on  the  city  of  Guthrie,  held  void  for  Bank   (1896)    4  Okl.   194,  38   Pac.   4, 

its  conflict  with  this  section.     City  of  overruling  Same  v.  Territory  (1892)  1 

Guthrie  v.  New  Vienna  Bank  (1894)  4  Okl.  188,  31  Pac  190.  21  L.  E.  A.  841, 
Okl.  194,  38  Pac.  4. 

§  3484.  (Act  March  4,  1898,  c.  35.)  Amendment  of  Act  July  30, 
1886,  c.  818;  permission  for  issuance  of  bonds  by  municipal 
corporations  for  sanitary,  etc.,  purposes,  construction  of  sewers, 
waterworks,  and  improvement  of  streets;  election;  form  of 
boods;  sinking  fimd;  rate  of  interest. 
The  Act  of  Congress  approved  July  thirtieth,  eighteen  hundred 
and  eighty-six,  entitled  "An  act  to  prohibit  the  passage  of  local  or 
special  laws  in  the  Territories  of  the  United  States,  to  limit  Terri- 
torial indebtedness,  and  for  other  purposes,"  is  hereby  amended  so 
as  to  permit,  authorize,  and  legalize  the  issuance  of  bonds  by  char- 
tered municipal  corporations  having  a  bona  fide  population  of  not 
less  than  one  thousand  persons,  as  shown  by  the  last  school  cen- 
sus taken  before  any  election  to  be  held  under  the  provisions  of 
this  Act,  in  any  Territory  of  the  United  States,  for  sanitary  and 
health  purposes  the  construction  of  sewers,  waterworks,  and  the 
improvement  of  streets.  The  limitations  of  said  Act  of  July  thir- 
tieth, eighteen  hundred  and  eighty-six,  shall  not  apply  to  such  mu- 
nicipal corporations:  Provided,  That  before  any  bonds  shall  be 
issued  the  mayor  and  common  council  of  said  chartered  municipal 
corporations  shall  cause  an  election  to  be  held  in  such  city  or  town, 
and  the  mayor  and  common  council  of  such  municipal  corporation 
shall  cause  to  be  published,  in  a  newspaper  of  general  circulation 
published  in  such  city  or  town,  a  notice  of  the  time  and  place  or 
places  of  holding  such  election.  Such  notice  shall  be  given  at  least 
thirty  days  before  such  election.    On  the  question  of  the  issuance 
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of  said  bonds  no  person  shall  be  qualified  to  vote  except  he  be  in 
all  respects  a  qualified  elector  and  owner  of  real  or  personal  prop- 
erty subject  to  taxation  within  the  municipality.  In  case  two-thirds 
of  the  qualified  voters,  as  above  described,  shall  vote  affirmatively 
for  the  issuance  of  said  bonds,  then  the  mayor  and  common  council 
shall  issue  the  same,  and  not  otherwise.  Said  bonds  shall  contain 
all  necessary  provisions  as  to  form,  and  such  municipality  shall  pro- 
vide a  proper  sinking  fund  for  the  redemption  of  said  bonds.  Said 
bonds  shall  not  bear  a  rate  of  interest  exceeding  six  per  centum 
per  annum,  and  the  interest  shall  be  paid  semiannually,  and  none 
of  said  bonds  shall  be  sold  at  less  than  their  par  value.  (30  Stat. 
252.) 

Act  July  80,  1880,  c  818,  |  4,  meDdoned  in  this  act,  limiting  indebtedness 
to  be  incurred  by  municipal  corporations,  is  set  forth  ante,  |  3483. 

§  3485.  (Act  June  6,  1900,  c.  820.)  Amendment  of  Act  July  30, 
1886,  c.  818;  permission  for  issuance  of  bonds  by  municipal 
corporations  for  erection  of  city  buildings  and  purchase  of  sites ; 
election,  form  of  bonds;  sinking  fund;  rate  of  interest;  limit 
of  issue. 
The  Act  of  Congress  approved  July  thirtieth,  eighteen  hundred 
and  eighty-six,  entitled  "An  Act  to  prohibit  the  passage  of  local  or 
special  laws  of  the  Territories  of  the  United  States,  to  limit  Ter- 
ritorial indebtedness,  and  for  other  purposes,"  is  hereby  amended 
so  as  to  permit,  authorize,  and  legalize  the  issuance  of  bonds  by 
chartered  municipal  corporations  having  a  bona  fide  population  of 
not  less  than  ten  thousand  persons,  in  any  Territory  of  the  United 
States,  for  erecting  a  city  building  and  purchasing  the  ground  for 
the  same.  The  limitations  of  said  Act  of  July  thirtieth,  eighteen 
hundred  and  eighty-six,  shall  not  apply  to  such  municipal  corpo- 
rations: Provided,  That  before  any  bonds  shall  be  issued  the 
mayor  and  common  council  of  such  municipal  corporation  shall 
cause  an  election  to  be  held  in  such  city  or  town,  and  the  mayor 
and  common  council  of  such  municipal  corporation  shall  cause  to 
be  published  in  a  newspaper  of  general  circulation  published  in  said 
city  or  town  a  notice  of  the  time  and  place  or  places  of  holding  such 
election.  Such  notice  shall  be  given  not  more  than  sixty  nor  less 
than  thirty  days  before  such  election.  On  the  question  of  the  is- 
suance of  said  bonds  no  person  shall  be  qualified  to  vote  except 
he  be  in  all  respects  a  qualified  elector  and  owner  of  real  or  per- 
sonal property  subject  to  taxation  within  the  municipality.  In 
case  two-thirds  of  the  qualified  voters,  as  above  described,  shall 
vote  affirmatively  for  the  issuance  of  said  bonds,  then  the  mayor 
and  common  council  shall  issue  the  same,  and  not  otherwise.  Said 
bonds  shall  contain  all  necessary  provisions  as  to  form,  and  such 
municipality  shall  provide  a  proper  sinking  fund  for  the  redemption 
of  said  bonds.  Said  bonds  shall  not  bear  a  rate  of  interest  exceed- 
ing five  per  centum,  and  the  interest  shall  be  paid  semiannually, 
and  none  of  said  bonds  shall  be  sold  at  less  than  their  par  value : 
Provided  further.  That  no  city  under  this  Act  shall  issue  bonds  in 
excess  of  thirty  thousand  dollars.    (31  Stat.  683.) 

Act  July  30,  1886,  c.  818,  S  4,  mentioned  in  this  act,  limiting  indebtedness  ' 
to  be  incurred  by  municipal  corporations,  is  set  forth  ante,  §  3483. 

§  3486.  (Act  July  30,  1886,  c.  818,  §  6.)  Act  not  to  abridge  the 
power  of  Congress  to  annul,  etc.,  laws  passed  by  Territorial 
legislatures. 

Nothing  in  this  act  contained  shall  be  construed  to  abridge  the 
power  of  Congress  to  annul  any  law  passed  by  a  Territorial  legis- 
lature, or  to  modify  any  existing  law  of  Congress  requiring  in  any 
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case  that  the  laws  of  any  Territory  shall  be  submitted  to  Congress. 
(24  Stat.  171.) 

The  preceding  sections  of  this  act  are  set  forth  ante,  H  3479,  3481-3483. 

§  3487.  (Act  July  30,  1886,  c.  818,  §  7.)     Subsequent  acts  of  Terri- 
torial legislatures  in  conflict  with  this  act,  void. 
All  acts  and  parts  of  acts  hereafter  passed  by  any  Territorial  leg- 
islature in  conflict  with  the  provisions  of  this  act  shall  be  null  and 
void.    (24  Stat.  171.) 

Other  sections  of  this  act  are  set  forth  ante,  §§  3479,  3481-3483,  3486. 

§  3488.  (Act  May  25,  1896,  c.  241.)     Divorce  not  to  be  granted 
without  one  year's  previous  residence  of  party  applying  there- 
for. 
No  divorce  shall  be  granted  in  any  Territory  for  any  cause  unless 
the  party  applying  for  the  divorce  shall  have  resided  continuously 
in  the  Territory  for  one  year  next  preceding  the  application.     (29 
Stat.  136.) 

This  was  an  act  entitled  "An  act  making  one  year's  residence  in  a  territory 
a  pre-requisite  to  obtaining  a  divorce  there." 

A  proviso  annexed  to  the  act,  that  it  should  not  affect  any  action  pending  at 
the  date  of  the  passage  thereof,  is  omitted  here,  as  temporary  merely. 

§  3489.  (R.  S.  §  1890.)     Limitation  on  right  of  religious  corpora- 
tions to  hold  real  estate. 
No  corporation  or  association  for  religious  or  charitable  purposes 
shall  acquire  or  hold  real  estate  in  any  Territory,  during  the  exist- 
ence of  the  territorial  government,  of  a  greater  value  than  fifty 
thousand  dollars ;  and  all  real  estate  acquired  or  held  by  such  cor- 
poration or  association  contrary  hereto  shall  be  forfeited  and  escheat 
to  the  United  States ;  but  existing  vested  rights  in  real  estate  shall 
not  be  impaired  by  the  provisions  of  this  section. 
Act  July  1,  1862,  c.  126,  f  3,  12  Stat.  501. 

Notes  of  Decisions 

Reversion.— Real  estate  of  a  religious  ing  U.  S.  v.  Church  of  Jesus  Christ  of 

corporation  dissolved  by  congress  held  Latter-Day  Saints  (1887)  15  Pac  473, 

to  have  reverted  to  the -United  States.  5  Utah.  361. 

Late  Corporation  of  Church  of  Jesus  Cited    without    definite    application, 

Christ  V.  U.  S.  (1890)  10  Sup.  Ct  792,  France  v.  Connor  (1896)  16  Sup.  Ct 

804,  136  U.  S.  1,  34  L.  Ed.  478,  affirm-  497,  498,  161  U.  S.  65,  40  L.  Ed.  619. 

§  3490.  (Act  March  2,  1897,  c.  363,  §  1.)  Acquisition  or  ownership 
of  land  in  Territories  by  aliens,  prohibited. 
No  alien  or  person  who  is  not  a  citizen  of  the  United  States,  or 
who  has  not  declared  his  intention  to  become  a  citizen  of  the  United 
States  in  the  manner  provided  by  law  shall  acquire  title  to  or  own 
any  land  in  any  of  the  Territories  of  the  United  States  except  as 
hereinafter  provided :  Provided,  That  the  prohibition  of  this  section 
shall  not  apply  to  cases  in  which  the  right  to  hold  or  dispose  of  lands 
in  the  United  States  is  secured  by  existing  treaties  to  citizens  or 
subjects  of  foreign  countries,  which  rights,  so  far  as  they  may  exist 
by  force  of  any  such  treaty,  shall  continue  to  exist  so  long  as  such 
treaties  are  in  force,  and  no  longer.    (29  Stat.  618.) 

This  section  and  the  six  sections  next  following  were  an  act  entitled  *'An 
act  to  better  define  and  regulate  the  rights  of  aliens  to  hold  and  own  real 
estate  in  the  Territories." 

Immediately  following  the  enacting  clause,  and  preceding  this  section,  it  pro- 
vided: 

"That  an  Act  entitled  'An  Act  to  restrict  the  ownership  of  real  estate  in 
the  Territories  to  American  citizens,  and  so  forth,'  approved  March  third, 
eighteen  hundred  and  eighty-seven,  except  so  far  as  it  affects  real  estate  in  the 
District  of  Columbia,  be,  and  the  same  is  hereby,  amended  so  as  to  i:ead  as  fol- 
lows." 

Said  Act  March  3,  1887,  c.  340,  so  amended  by  this  act,  and  which  remains 
in  force  and  unchanged  by  this  act  bo  far  as  it  refers  to  or  affects  real  estate 
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in  the  District  of  Columbia,  by  a  provision  of  section  7  of  this  act,  post,  {  3496, 
is  set  forth  post,  S§  3498-3500. 

This  act  was  amended  so  as  to  extend  to  aliens  the  same  rights  and  priv- 
ileges concerning  the  acquisitiop,  holding,  owning,  and  disposition  of  real  es- 
tate in  the  District  of  Columbia  as  were  by  it  conferred  upon  them  in  respect 
of  real  estate  in  the  Territories,  by  Act  Feb.  23,  1905,  c  733,  post,  |  3497. 

Notes  of  Decisions 

See  notes  nnder  {{  3498-8500,  post 

§  3491.  (Act  March  2,  1897,  c.  363,  §  2.)  Provisions  of  act  not  to 
apply  to  lands  previously  acquired  by  aliens,  nor  to  aliens  who 
become  residents. 
This  Act  shall  not  apply  to  land  now"  owned  in  any  of  the  Ter- 
ritories of  the  United  States  by  aliens,  which  was  acquired  on  or  be- 
fore March  third,  eighteen  hundred  and  eighty-seven,  so  long  as  it 
is  held  by  the  then  owners,  their  heirs  or  legal  representatives,  nor 
to  any  alien  who  shall  become  ia  bona  fide  resident  of  the  United 
States,  and  any  alien  who  shall  become  a  bona  fide  resident  of  the 
United  States,  or  shall  have  declared  his  intention  to  become  a  citi- 
zen of  the  United  States  in  the  manner  provided  by  law,  shall  have 
the  right  to  acquire  and  hold  lands  in  either  of  the  Territories  of  the 
United  States  upon  the  same  terms  as  citizens  of  the  United  States : 
Provided,  That  if  any  such  resident  alien  shall  cease  to  be  a  bona  fide 
resident  of  the  United  States  then  such  alien  shall  have  ten  years 
from  the  time  he  ceases  to  be  such  bona  fide  resident  in  which  to 
alienate  such  lands.  This  Act  shall  not  be  construed  to  prevent  any 
persons  not  citizens  of  the  United  States  from  acquiring  or  holding 
lots  or  parcels  of  lands  in  any  incorporated  or  platted  city,  town,  or 
village,  or  in  any  mine  or  mining  claim,  in  any  of  the  Territories  of 
the  United  States.  (29  Stat.  618.) 
See  notes  to  preceding  section. 

§  3492.  (Act  March  2,  1897,  c.  363,  §  3.)  Provisions  of  act  not  to 
prevent  acquisition  of  lands  by  inheritance  or  in  collection  of 
debts,  nor  acquisition  and  enforcement  of  liens,  etc. 
This  Act  shall  not  prevent  aliens  from  acquiring  lands  or  any  in- 
terests therein  by  inheritance  or  in  the  ordinary  course  of  justice 
in  the  collection  of  debts,  nor  from  acquiring  liens  on  real  estate 
or  any  interest  therein,  nor  from  lending  money  and  securing  the 
same  upon  real  estate  or  any  interest  therein ;  nor  from  enforcing 
any  such  lien,  nor  from  acquiring  and  holding  title  to  such  real  estate, 
or  any  interest  therein,  upon  which  a  lien  may  have  heretofore  or 
may  hereafter  be  fixed,  or  upon  which  a  loan  of  money  may  have 
been  heretofore  or  hereafter  may  be  made  and  secured:  Provided, 
however.  That  all  lands  so  acquired  shall  be  sold  within  ten  years  after 
title  shall  be  perfected  in  him  under  said  sale  or  the  same  shall  escheat 
to  the  United  States  and  be  forfeited  as  hereinafter  provided.  (29 
Stat.  618.) 

§  3493.  (Act  March  2,  1897,  c.  363,  §  4.)  Conveyance  by  aliens  of 
lands  held  contrary  to  provisions  of  act,  before  institution  of 
escheat  proceedings. 

Any  alien  who  shall  hereafter  hold  lands  in  any  of  the  Territo- 
ries of  the  United  States  in  contravention  of  the  provisions  of  this 
Act  may  nevertheless  convey  his  title  thereto  at  any  time  before 
the  institution  of  escheat  proceedings  as  hereinafter  provided:  Pro- 
vided, however.  That  if  any  such  conveyance  shall  be  made  by  such 
alien,  either  to  an  alien  or  to  a  citizen  of  the  United  States,  in  trust 
and  for  the  purpose  and  with  the  intention  of  evading  the  provisions 
of  this  Act,  such  conveyance  shall  be  null  and  void,  and  any  such 
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lands  so  conveyed  shall  be  forfeited  and  escheat  to  the  United  States. 
(29  Stat.  618.) 

The  rights  and  privileges  coDferred  by  this  act  upon  aliens  concerning  the 
acquisition,  holding,  owning,  and  disposition  of  real  estate  in  the  Territories, 
were  extended  to  them  in  respect  of  real  estate  in  the  District  of  Columbia, 
by  Act  Feb.  23,  1905,  c.  733,  post,  |  3497. 

§  3494.  (Act  March  2,  1897,  c.  363,  §  5.)     Proceedings  for  escheat. 

It  shall  be  the  duty  of  the  Attorney-General  of  the  United  States, 
when  he  shall  be  informed  or  have  reason  to  believe  that  land  in 
any  of  the  Territories  of  the  United  States  are  being  held  contrary 
to  the  provisions  of  this  Act,  to  institute  or  cause  to  be  instituted 
suit  in  behalf  of  the  United  States  in  the  district  court  of  the  Ter- 
ritory in  the  district  where  such  land  or  a  part  thereof  may  be 
situated,  praying  for  the  escheat  of  the  skme  on  behalf  of  the  United 
States  to  the  United  States :  Provided,  That  before  any  such  suit  is 
instituted  the  Attorney-General  shalj  give  or  cause  to  be  given  ninety 
days'  notice  by  registered  letter  of  his  intention  to  sue,  or  by  per- 
sonal notice  directed  to  or  delivered  to  the  owner  of  said  land,  or 
the  person  who  last  rendered  the  same  for  taxation,  or  his  agent, 
and  to  all  other  persons  having  an  interest  in  such  lands  of  which 
he  may  have  actual  or  constructive  notice.  In  the  event  personal 
notice  can  not  be  obtained  in  some  one  of  the  modes  above  provided, 
then  said  notice  shall  be  given  by  publication  in  some  newspaper  pub- 
lished in  the  county  where  the  land  is  situate,  and  if  no  newspaper  is 
published  in  said  county  then  the  said  notice  shall  be  published  in 
some  newspaper  nearest  said  county.    (29  Stat.  619.) 

§  3495.  (Act  March  2,  1897,  c.  36 J,  §  6.)  Condemnation  and  sale 
of  lands ;  disposition  of  proceeds ;  dismissal  of  suit  upon  alien 
conforming  to  law,  etc. 
If  it  shall  be  determined  upon  the  trial  of  any  such  escheat  pro- 
ceedings that  the  lands  are  held  contrary  to  the  provisions  of  this 
Act,  the  court  trying  said  cause  shall  render  judgment  condemn- 
ing such  lands  and  shall  order  the  same  to  be  sold  as  under  exe- 
cution ;  and  the  proceeds  of  such  sale,  after  deducting  costs  of  such 
suit,  shall  be  paid  to  the  clerk  of  such  court  so  rendering  judg- 
ment, and  said  fund  shall  remain  in  the  hands  of  such  clerk  for  one 
year  from  the  date  of  such  payment,  subject  to  the  order  of  the  alien 
owner  of  such  lands,  or  his  heirs  or  legal  representatives ;  and  if  not 
claimed  within  the  period  of  one  year,  such  clerk  shall  pay  the  same 
into  the  treasury  of  the  Territory  in  which  the  lands  may  be  situated, 
for  the  benefit  of  the  available  school  fund  of  said  Territory :  Pro- 
vided, That  the  defendant  in  any  such  escheat  proceedings  may,  at 
any  time,  before  final  judgment,  suggest  and  show  to  the  court  that 
he  has  conformed  with  the  law,  either  becoming  a  bona  fide  resident 
of  the  United  States,  or  by  declaring  his  intention  of  becoming  a 
citizen  of  the  United  States,  or  by  the  doing  or  happening  of  any 
other  act  which,  under  the  provisions  of  this  Act,  would  entitle  him 
to  hold  or  own  real  estate,  which  being  admitted  or  proved,  such  suit 
shall  be  dismissed  on  payment  of  costs  and  a  reasonable  attorney  fee 
to  be  fixed  by  the  court.    (29  Stat.  619.) 

§  3496.  (Act  March  2,  1897,  c.  363,  §  7.)     Provisions  of  act  not  to 
be  construed  to  refer  to  District  of  Columbia,  nor  to  authorize 
aliens  to  acquire  public  lands,  nor  to  affect  laws  regulating  dis- 
posal of  public  lands. 
This  Act  shall  not  in  any  manner  be  construed  to  refer  to  the 
District  of  Columbia,  nor  to  authorize  aliens  to  acquire  title  from 
the  United  States  to  any  of  the  public  lands  of  the  United  States  or 
to  in  any  manner  affect  or  change  the  laws  regulating  the  disposal 
of  the  public  lands  of  the  United  States.    And  the  Act  of  which 
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this  Act  is  an  amendment  shall  remain  in  force  and  unchanged  by 
this  Act  so  far  as  it  refers  to  or  affects  real  estate  in  the  District  of 
Columbia.     (29  Stat.  619.) 

Act  March  3»  1887,  c.  340,  of  which  this  act  is  an  amendment,  mentioned 
in  this  section,  is  set  forth  post,  fi§  3498-3500. 
See  notes  to  section  1  uf  this  act,  ante,  |  3490. 

This  act  was  amended  so  as  to  extend  to  aliens  the  same  rights  and  privi- 
leges concerning  the  acquisition,  holding,  owning,  and  disposition  of  real  es- 
tate in  the  District  of  Columbia  as  were  conferred  by  it  upon  them  in  respect 
of  real  estate  in  the  Territories,  by  Act  Feb.  23,  1906,  c.  733,  post,  {  3497. 

§  3497.  (Act  Feb.  23,  1905,  c.  733.)     Act  March  2,  1897,  c.  363, 
amended  to  extend  to  aliens  in  respect  of  real  estate  in  Dis* 
trict  of  Columbia. 
That  the  Act  entitled  "An  Act  to  better  define  and  regulate  the 
rights  of  aliens  to  hold  and  own  real  estate  in  the  Territories,"  ap- 
proved March  second,  eighteen  hundred  and  ninety-seven,  be,  and 
the  same  is  hereby,  amended  so  as  to  extend  to  aliens  the  same 
rights  and  privileges  concerning  the  acquisition,  holding,  owning, 
and  disposition  of  real  estate  in  the  District  of  Columbia  as  by  that 
Act  are  conferred  upon  them  in  respect  of  real  estate  in  the  Terri- 
tories of  the  United  States.     (33  Stat.  733.) 

This  act  was  entitled  "An  act  to  amend  Act  March  2,  1897." 
Said  Act  March  2,  1897,  c  363,  so  amended  by  this  act,  is  set  forth  ante, 
§§  3490-3496.     It  amended  the  previous  Act  March  3,  1887,  c.  340,  post,  §§ 
3498-3500,  which  related  to  the  same  subject,  except  so  far  as  said  previous 
act  aflfected  real  estate  in  the  District  of  Columbia. 

§  3498.  (Act  March  3,  1887,  c.  340,  §  1.)  Acquisition  of  real  estate 
in  District  of  Columbia  by  aliens  or  alien  corporations,  pro- 
hibited. 
It  shall  be  unlawful  for  any  person  or  persons  not  citizens  of 
the  United  States,  or  who  have  not  lawfully  declared  their  inten- 
tion to  become  such  citizens,  or  for  any  corporation  not  created  by 
or  under  the  laws  of  the  United  States  or  of  some  State  or  Ter- 
ritory of  the  United  States,  to  hereafter  acquire,  hold,  or  own  real 
estate  so  hereafter  acquired,  or  any  interest  therein,  [in  any  of  the 
Territories  of  the  United  States  or]  in  the  District  of  Columbia, 
except  such  as  may  be  acquired  by  inheritance  or  in  good  faith  in 
the  ordinary  course  of  justice  in  the  collection  of  debts  heretofore 
created:  Provided,  That  the  prohibition  of  this  section  shall  not 
apply  to  cases  in  which  the  right  to  hold  or  dispose  of  lands  in  the 
United  States  is  secured  by  existing  treaties  to  the  citizens  or  sub- 
jects of  foreign  countries,  which  rights,  so  far  as  they  may  exist 
by  force  of  any  such  treaty  shall  continue  to  exist  so  long  as  such 
treaties  are  in  force,  and  no  longer.    (24  Stat.  476.) 

This  section  was  part  of  an  act  entitled  "An  act  to  restrict  the  ownership  of 
real  estate  in  the  territories  to  American  citizens,  and  so  forth." 

The  words  of  this  section  inclosed  in  bracl^ets,  "in  any  of  the  Territories  of 
the  United  States  or,**  were  superseded  by  the  amendment  of  this  act,  sub- 
stituting other  provisions  therefor,  but  providing  that  it  should  remain  in 
force  as  to  real  estate  in  the  District  of  Columbia,  by  Act  March  2,  1897,  c. 
oo3,  ante,  |§  3490-3496. 
Sections  2  and  4  of  the  act  are  set  forth  post,  §§  3499,  3500. 
Section  3  of  the  act  limited  the  amount  of  land  which  could  be  acquired, 
held,  or  owned  by  corporations  in  any  of  the  territories.  As  these  provisions 
did  not  affect  real  estate  in  the  District  of  Columbia,  they  may  be  regarded 
as  superseded  or  impliedly  repealed  by  the  amendment  of  this  act  by  Act 
March  2,  1897,  c.  363,  ante.  §S  3490-3496. 

This  act  was  not  to  apply  to  or  operate  in  the  District  of  Columbia,  so  far 
as  relates  to  the  ownership  of  legations,  or  the  ownership  of  residences  by 
representatives  of  foreign  governments,  or  attaches  thereof,  by  an  amend- 
ment of  the  act  by  Act  March  9,  1888,  c.  30.  post,  §  3501. 

This  act,  except  so  far  as  it  affects  real  estate  in  the  District  of  Columbia, 
was  superseded  by  amendment,  substituting  other  provisions  therefor,  but  pro- 
viding that  it  should  remain  in  force  so  ^r  as  it  referred  to  or  affected  real 
eeUte  in  the  District  of  Columbia,  in  Act  March  2,  1897,  o.  363,  ante,  || 
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3490-3496.  And  that  act  was  amended,  so  as  to  extend  to  aliens  the  same 
rights  and  privileges  concerning  the  acquisition,  holding,  owning,  and  dispo- 
sition of  real  estate  in  the  District  of  Columbia  as  were  conferred  by  it  npon 
them  in  respect  of  real  estate  in  the  Territories,  by  Act  Feb.  23,  1905,  c.  733, 
ante,  fi  3497. 

Notes  of  Deoisions 

Mineral   lands^— This  act  applies  to  Retrospective     operation^— This     act 

mines,   they   being   real   estate  or  in-  does  not  apply  to  land  acquired  before 

heritable     interests     in     real     estate.  its  passage.    Johnson  y.  Elkins  (1893) 

(1887)  19  Op.  Atty.  Gen.  26.  1  App.  D.  C.  430. 

An  alien  may  hereafter  advance  mon-  Treaties^— The  words  "states  of  the 

ey  for  the  purpose  of  developing  min-  Union"  in  the  treaty  with  France  of 

ing   property   in   the   territories;    but  1853  included  the  District  of  Ck)lumbia, 

he  cannot  thereby  acquire  any  interest  and  under  that  treaty  French  citizens 

in  such  real  estate.    Id.  could  take  lands  therein  by  inheritance 

An  alien  may  lawfully  contract  with  from  a  citizen  of  the  United   States, 

an  American  owner  to  work  mines  by  De  Geofroy  v.  Riggs  (1890)    10  Sup. 

a  personal  contract,  contract  for  hire,  Gt  295,  133  U.  S.  258,  33  L.  Ed.  642. 

or  a  bona  fide  lease  for  a  reasonable  Cited    without    definite    applicatlea, 

time.    Id.  Brigham  v.   Kenyon    (G.   O.   1896)    76 

Fed.  30,  31. 

§  3499.  (Act  March  3,  1887,  c.  340,  §  2.)  Acquisition  of  real  estate 
in  District  of  Columbia  by  corporations  more  than  20  per  cent, 
of  whose  stock  is  owned  by  aliens,  prohibited. 
No  corporation  or  association  more  Uian  twenty  per  centum  of 
the  stock  of  which  is  or  may  be  owned  by  any  person  or  persons, 
corporation  or  corporations,  association  or  associations,  not  citi- 
zens of  the  United  States,  shall  hereafter  acquire  or  hold  or  own 
any  real  estate  hereafter  acquired  in  [any  of  the  Territories  of  the 
United  States  or  of]  the  District  of  Columbia.    (24  Stat.  477.) 

The  words  of  this  section  inclosed  in  brackets,  "any  of  the  Territories. of 
the  United  States  or  of,*'  were  superseded  by  the  amendment  of  this  act  by 
Act  March  2,  1897.  c.  363,  ante,  §§  3490-3496. 
See  notes  to  preceding  section  of  this  act,  ante,  (  8498. 

Notes  of  Deoisioas 

Ownership  of  oorporate  stoelu— Stock  thereafter  acquired  real  estate  while 
in  a  corporation  is  personalty,  and  an  such  holding  by  aliens  in  excess  of  20 
alien  may,  therefore,  hold  shares  of  per  cent  continues.  (18S7)  19  Op. 
stock  issued  by  an  American  corpora-  Atty.  Gen.  26. 
tion  owning  mineral  lands  in  the  ter- 
ritories; but,  if  the  holding  by  aliens  Cited  withoit  definite  application, 
exceeds  20  per  cent  of  its  stock,  such  Brigham  v.  Kenyon  (G.  G.  1896)  76 
corporation  can  neither  own  nor  hold  Fed.  30,  31. 

§  3500.  (Act  March  3,  1887,  c.  340,  §  4.)     Forfeiture  of  property  ac- 
quired, held,  or  owned  in  violation  of  provisions  of  act;   pro- 
ceedings for  enforcement. 
All  property  acquired,  held,  or  owned  in  violation  of  the  provi- 
sions of  this  act  shall  be  forfeited  to  the  United  States,  and  it  shall 
be  the  duty  of  the  Attorney  General  to  enforce  every  such  forfei- 
ture by  bill  in  equity  or  other  proper  process.    And  in  any  suit  or 
proceeding  that  may  be  commenced  to  enforce  the  provisions  of 
this  act,  it  shall  be  the  duty  of  the  court  to  determine  the  very  right 
of  the  matter  without  regard  to  matters  of  form,  joinder  of  parties, 
multifariousness,  or  other  matters  not  affecting  the  substantial  rights 
either  of  the  United  States  or  of  the  parties  concerned  in  any  such 
proceeding  arising  out  of  the  matters  in  this  act  mentioned.     (24 
Stat.  477.) 

See  notes  to  section  1  of  this  act,  ante,  fi  3498. 

Provisions  relating  to  proceedings  for  escheat  of  lands  under  Act  March 
2,  1897,  c.  368,  were  made  by  sections  5  and  6  of  that  act,  ante,  U  34&4,  8495. 

Notes  of  Deoisioas 

Who  nay  attaok  titles— Under  Act  Columbia,  and  providing  that  such 
March  8,  1887,  prohibiting  aliens  from  property  shall  be  forfeited  to  the  Unit- 
holding  real  estate  in  the  District  of      od  States,  the  title  is  subject  to  attack 
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only  by  the  United  States.    Johnson  v.  280,  188  U.  S.  156,  47  L.  Ed.  425;  Tor- 

Elkins  (1893)  1  App.  D.  O.  430.  nanses  v.  Melsing  (1901)  109  Fed.  710, 

Cited    without    deflnite    application,  712,  47  0.  C.  A.  596;  Brigham  v.  Ken- 

Smythe  v.  U.  S.  (1903)  23  Sup.  Ct  279,  yon  (C.  0. 1896)  76  Fed.  30,  31. 

§  3501.  (Act  March  9,  1888,  c.  30.)     Ownership  in  District  of  Co- 
lumbia of  legations  or  of  residences  by  representatives  of  for- 
eign governments  or  attach6s  thereof. 
That  an  act  entitled  "An  Act  to  restrict  the  Ownership  of  real 
estate  in  the  Territories  to  American  citizens,  and  so  forth,"  ap- 
proved March  third,  eighteen  hundred  and  eighty-seven,  be  so 
amended  that  the  same  shall  not  apply  to  or  operate  in  the  Dis- 
trict of  Columbia,  so  far  as  relates  to  the  ownership  of  legations,  or 
the  ownership  of  residences  by  representatives  of  foreign  governments, 
or  attaches  thereof.    (25  Stat.  45.) 

This  was  an  act  entitled  "An  act  to  amend  Act  March  3,  1887.'* 
Said  Act  March  3,  1887,  c.  340,  is  set  forth  ante,  §§  3498-3500. 

§  3502.  (Act  March  3,  1891,  c.  564,  §  1.)     Inspection  .of  coal  mines; 

appointment  and  qualification  of  mine  inspector. 
In  each  organized  and  unorganized  Territory  of  the  United  States 
wherein  are  located  coal  mines,  the  aggregate  annual  output  of 
which  shall  be  in  excess  of  one  thousand  tons  per  annum,  the  Pres- 
ident shall  appoint  a  mine  inspector,  who  shall  hold  office  until  his 
successor  is  appointed  and  qualified.  Such  inspector  shall,  before 
entering  upon  the  discharge  of  his  duties,  give  bond  to  the  United 
States  in  the  sum  of  two  thousand  dollars,  conditioned  for  the  faith- 
ful discharge  of  his  duties.     (26  Stat.  1104.) 

This  section  and  the  eighteen  sections  next  following  were  an  act  entitled 
"An  act  for  the  protection  of  the  lives  of  miners  in  the  Territories." 

§  3503.  (Act  March  3,  1891,  c.  564,  §  2.)  Mine  inspectors;  eligi- 
bility for  appointment. 
No  person  shall  be  eligible  for  appointment  as  mine  inspector 
under  section  one  of  this  act  who,  is  not  either  a  practical  miner 
or  mining  engineer  and  who  has  not  been  a  resident  for  at  least 
six  months  in  the  Territory  for  which  he  shall  be  appointed ;  and 
no  person  who  shall  act  as  land  agent,  manager,  or  agent  of  any 
mine,  or  as  mining  engineer,  or  be  interested  in  operating  any  mine 
in  such  Territory  shall  be  at  the  same  time  an  inspector  under  the 
provisions  of  this  act.    (26  Stat.  1104.) 

Section  1  of  this  act,  mentioned  in  this  section,  is  set  forth  ante,  f  3502. 

§  3504.  (Act  March  3,  1891,  c.  564,  §  3.)  Mine  inspectors;  duties; 
reports. 
It  shall  be  the  duty  of  the  mine  inspector  provided  for  in  this 
act  to  make  careful  and  thorough  inspection  of  each  coal  mine  op- 
erated in  such  Territory,  and  to  report  at  least  annually  upon  the 
condition  of  each  coal  mine  in  said  Territory  with  reference  to 
the  appliances  for  the  safety  of  the  miners,  the  number  of  air  or 
ventilating  shafts,  the  number  of  shafts  for  ingress  or  egress,  the 
character  and  condition  of  the  machinery  for  ventilating  such 
mines,  and  the  quantity  of  air  supplied  to  same.  Such  reports  shall 
be  made  to  the  governor  of  the  Territory  in  which  such  mines  are 
located  and  a  duplicate  thereof  forwarded  to  the  Secretary  of  the 
Interior,  and  in  the  case  of  an  unorganized  Territory  directly  to  the 
Secretary  of  the  Interior.    (26  Stat  1104.) 

§  3505.  (Act  March  3, 1891,  c.  564,  §  4.)     Notice  to  owners  and  man- 
agers of  unsafe  condition  of  mine  reported  by  mine  inspector. 
In  case  the  said  mine  inspector  shall  report  that  any  coal  mine 
is  not  properly  constructed  or  not  furnished  with  reasonable  and 
proper  machinery  and  appliances  for  the  safety  of  the  miners  and 
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Other  employees  it  shall  be  the  duty  of  the  governor  of  such  organ- 
ized Territory  it  shall  be  the  duty  of  the  Secretary  of  the  Interior 
to  give  notice  to  the  owners  or  managers  of  said  coal  mine  that 
the  said  mine  is  unsafe  and  notifying  them  In  what  particular  the 
same  is  unsafe,  and  requiring  them  to  furnish  or  provide  such  addi- 
tional machinery,  slopes,  entries,  means  of  escape,  ventilation,  or 
other  appliances  necessary  to  the  safety  of  the  miners  and  other 
employees  within  a  period  to  be  in  said  notice  named,  and  if  the 
same  be  not  furnished  as  required  in  such  notice  it  shall  be  unlaw- 
ful after  the  time  fixed  in  such  notice  for  the  said  owners  or  man- 
agers to  operate  said  mine.     (26  Stat.   1105.) 

§  3506.  (Act  March  3,  1891,  c.  564,  §  5.)  Two  shafts,  slopes,  etc., 
to  be  provided  for  each  mine. 
In  all  coal  mines  in  the  Territories  of  the  United  States  the  own- 
ers or  managers  shall  provide  at  least  two  shafts,  slopes,  or  other 
outlets,  separated  by  natural  strata  if  not  less  than  one  hundred  and 
fifty  feet  in  breadth,  by  which  shafts,  slopes,  or  outlets  distinct 
means  of  ingress  and  egress  shall  always  be  available  to  the  per- 
sons employed  in  said  mine.  And  in  case  of  the  failure  of  any  coal 
mine  to  be  so  provided  it  shall  be  the  duty  of  the  mine  inspector 
to  make  report  of  such  fact,  and  thereupon  notice  shall  issue,  as 
provided  in  section  four  of  this  act,  and  with  the  same  force  and 
effect.    (26  Stat.  1105.) 

Section  4  of  this  act,  mentioned  in  this  section,  is  set  forth  ante,  fi  3505. 

§  3507.  (Act  March  3, 1891,  c.  564,  §  6,  as  amended,  Act  July  1, 1902, 
c.  1356.)     Ventilation  to  be  provided;  prevention  of  accumula- 
tion of  coal  dust. 
The  owners  or  managers  of  every  coal  mine  shall  provide  an 
adequate  amount  of  ventilation  of  not  less  than  eighty-three  and 
one-third  cubic  feet  of  pure  air  per  second,  or  five  thousand  cubic 
feet  per  minute  for  every  fifty  men  at  work  in  said  mine,  and  in 
like  proportion  for  a  greater  number,  which  air  shall  by  proper 
appliances  or  machinery  be  forced  through  such  mine  to  the  face  of 
each  and  every  working  place,  so  as  to  dilute  and  render  harm- 
less and  expel  therefrom  the  noxious  or  poisonous  gases.    Wher- 
ever it  is  practicable  to  do  so  the  entries,  rooms,  and  all  openings 
being  operated  in  coal  mines  shall  be  kept  well  dampened  with  wa- 
ter to  cause  the  coal  dust  to  settle,  and  that  when  water  is  not  ob- 
tainable at  reasonable  cost  for  this  purpose  accumulations  of  dust 
shall  be  taken  out  of  the  mine,  and  shall  not  be  deposited  in  way 
places  in  the  mine  where  it  would  be  again  distributed  in  the  atmos- 
phere by  the  ventilating  currents.    (26  Stat.  1105.    32  Stat.  631.) 
This  section,  as  originally  enacted,  was  as  follows: 

**The  owners  or  managers  of  every  coal  mine  at  a  depth  of  one  hundred 
feet  or  more  shall  provide  an  adequate  amount  of  ventilation  of  not  less  than 
fifty-five  cubic  feet  of  pure  air  per  second,  or  thirty-three  hundred  cubic  feet 
per  minute,  for  every  fifty  men  at  work  in  said  mine,  and  in  lilie  proportion  for 
a  greater  number,  which  air  shall  by  proper  appliances  or  machinery  be 
forced  through  such  mine  to  the  face  of  each  and  every  worlilng  place,  so  as 
to  dilute  and  render  harmless  and  expel  therefrom  the  noxious  or  poisonous 
gases ;  and  all  workiiigs  shall  be  kept  clear  of  standing  gas." 

It  was  amended  by  changing  this  provision  to  read  as  in  the  first  sentence  of 
the  section  as  set  forth  here,  and  by  adding  the  further  provision  for  precau- 
tions against  accumulation  of  coal  dust,  by  Act  July  1, 1902,  c.  1356,  last  cited 
above.  A  proviso,  also  added  to  the  section  l)y  said  amendment,  requiring  the 
employment  of  shot  firers  in  the  Indian  Territory,  was  superseded  by  the  ad- 
mission of  said  territory,  with  the  Territory  of  Oklahoma,  to  the  Union  as  the 
State  of  Oklahoma. 

Notes  of  Deoisions 

Personal  Injurles^-Instructions  as  to  it  clear  from  standing  gas  are  errone- 
the  duty  of  a  mine  owner  with  respect  ous  when  they  are  so  inconsistent  with 
to  ventilation  of  the  mine  and  keeping      other  instructiona   that   they   tend  to 
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coDfusion    and    misapprehension,    and  of  defendant  in  permitting  great  qaanti- 

when  they  make  his  duty  relative  in-  ties   of   inflammable    coal  dust   to   ac- 

stead  of  absolute,  as  required  by  this  cumulate  in   the   mine  in   violation   of 

Act,  making  the  test  what  a  reasonable  this  act,  substantial  evidence  introduc- 

person  would  do,  instead  of  the  com-  ed  by  defendant  tending  to  show  that 

mand  of  the  statute.    Deserant  v.  Ceril-  the  mine  was  kept  dampened  with  water 

los  Coal  R.  Co.  (1900)  20  Sup.  Ct.  967,  and  that  the  slope  in  which  the  injury 

072,  178  U.  S.  409,  44  L.  Ed.  1127,  re-  occurred  was  at  the  time  well  dampened 

versing  judgment  Deserant  v.  Cerrillos  raised  a  material  issue,  since  in  such 

Coal  R.  Co.  (1898)  55  Pac.  290,  9  N.  case  defendant  was  not  negligent  under 

M.  495.  the  statute  in  permitting  dust  to  ac- 

The  duty  of  a  mine  owner  as  to  ven-  cumulate,  and  instructions  which  igrnor- 
tilation  of  his  mine  and  keeping  it  clear  ed  such  issue  and  permitted  plaintiff  to 
of  standing  gas  is  made  imperative  by  recover  on  a  finding  alone  that  dust  was 
this  act,  and  the  consequence  of  neg-  permitted  to  accumulate  and  that  its 
lecting  it  cannot  be  excused  because  explosion  caused  the  injury  were  mis- 
some  workmen  may  disregard  instruc-  leading  and  erroneous.  Bolen-Damall 
tions.    Id.  Coal  Co.  v.  Williams   (1908)  164  Fed. 

In  an  action  for  a  personal  injury,  al-  665,  90  C.  C.  A.  481,  reversing  judg- 

leged  to  have  been  caused  by  negligence  ment  (Ind.  T.  1907)  104  S.  W.  867. 

§  3508.  (Act  March  3,  1891,  c.  564,  §  7.)  Punishment  for  failure 
to  comply  with  requirements  of  act. 
Any  mine  owner  or  manager  who  shall  continue  to  operate  a 
mine  after  failure  to  comply  with  the  requirements  of  this  act  and 
after  the  expiration  of  the  period  named  in  the  notice  provided  for 
in  section  four  of  this  act,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  fined  not  to  exceed  five  hundred  dollars.  (26  Stat. 
1105.) 

Section  4  of  this  act,  mentioned  in  this  section,  is  set  forth  ante,  §  3505. 

§  3509.  (Act  March  3,  1891,  c.  564,  §  8.)     Furnace  shaft  not  to  be 
deemed  escape  shaft. 
In  no  case  shall  a  furnace  shaft  be  used  or  for  the  purposes  of 
this  act  be  deemed  an  escape  shaft.    (26  Stat.  1105.) 

§  3510.  (Act  March  3,  1891,  c.  564,  §  9.)  Time  for  construction  of 
escape  shafts. 
Escape  shafts  shall  be  constructed  in  compliance  with  the  re- 
quirements of  this  act  within  six  months  from  the  date  of  the  pas- 
sage hereof,  unless  the  time  shall  be  extended  by  the  mine  inspector, 
and  in  no  case  shall  said  time  be  extended  to  exceed  one  year  from 
the  passage  of  this  act.    (26  Stat.  1105.) 

§  3511.  (Act  March  3,  1891,  c.  564,  §  10.)     Speaking  tubes  to  be 
provided  for  shafts  or  slopes. 
A  metal  speaking-tube  from  the  top  to  the  bottom  of  the  shaft  or 
slope  shall  be  provided  in  all  cases,  so  that  conversation  may  be 
carried  on  through  the  same.    (26  Stat.  1105.) 

§  3512.  (Act  March  3,  1891,  c.  564,  §  11.)  Safety  catches  and  cov- 
ers overhead  to  be  provided  for  hoisting  apparatus ;  inspection 
of  such  apparatus. 

An  approved  safety  catch  shall  be  provided  and  sufficient  cover 
overhead  on  every  carriage  used  in  lowering  or  hoisting  persons. 
And  the  mine  inspectors  shall  examine  and  pass  upon  the  ade- 
quacy and  safety  of  all  such  hoisting  apparatus.    (26  Stat.  1105.) 

§  3513.  (Act  March  3,  1891,  c.  564,  §  12.)     Children  under  twelve 
years  not  to  be  employed  underground;  punishment  for  viola- 
tion of  provisions. 
No  child  under  twelve  years  of  age  shall  be  employed  in  the 
underground  workings  of  any  mine.    And  no  father  or  other  person 
shall  misrepresent  the  age  of  anybody  so  employed.    Any  person 
guilty  of  violating  the  provisions  of  this  section  shall  be  deemed 
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guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined 
not  to  exceed  one  hundred  dollars.     (26  Stat.  1105.) 

Shipping  the  products  of  mines  or  quarries  in  which  children  onder  16  years 
of  age  had  been  employed  within  the  preceding  30  days  was  prohibited,  as 
regards  interstate  and  foreign  commerce,  by  the  Child  Labor  Act  of  Sept.  1, 
1916,  c.  432,  §  1,  post,  $  8819a. 

§  3514.  (Act  March  3,  1891,  c.  564,  §  13.)  Men  in  charge  of  hoist- 
ing apparatus  or  engines. 
Only  experienced  and  competent  and  sober  men  shall  be  placed 
in  charge  of  hoisting  apparatus  or  engines.  And  the  maximum 
number  of  persons  who  may  ascend  or  descend  upon  any  cage  or 
hoisting  apparatus  shall  be  determined  by  the  mine  inspector.  (26 
Stat.  1106.) 

§  3515.  (Act  March  3,  1891,  c.  564,  §  14.)  Mine  inspectors;  powers 
in  and  performance  of  duty  of  inspection ;  owners,  etc.,  to  fur- 
nish means  necessary  therefor. 

It  shall  be  lawful  for  any  inspector  to  enter  and  inspect  any  coal 
mine  in  his  district  and  the  work  and  machinery  belonging  thereto 
at  all  reasonable  times,  but  so  as  not  to  impede  or  obstruct  the 
working  of  the  mine;  and  to  make  inquiry  into  the  state  of  the 
mine,  works,  and  machinery,  and  the  ventilation  and  mode  of  light- 
ing Uie  same,  and  into  all  matters  and  things  connected  with  or 
relating  to  the  safety  of  the  persons  employed  in  or  about  the  same, 
and  especially  to  make  inquiry  whether  the  provisions  of  this  act 
are  complied  with;  and  the  owner  or  agent  is  hereby  required  to 
furnish  -means  necessary  for  such  entry,  inspection,  examination  and 
inquiry,  of  which  the  said  inspector  shall  make  an  entry  in  the 
record  in  his  office,  noting  the  time  and  material  circumstances  of 
the  inspection.     (26  Stat.  1106.) 

§  3516.  (Act  March  3,  1891,  c.  564,  §  15.)  Fatal  accidents  to  be  re- 
ported. 

In  all  cases  of  fatal  accident  a  full  report  thereof  shall  be  made  by 
the  mine  owner  or  manager  to  the  mine  inspector,  said  report  to 
be  in  the  writing  and  made  within  ten  days  after  such  death  shall 
have  occurred.    (26  Stat.  1106.) 

§  3517.  (Act  March  3,  1891,  c.  564,  §  16.)  Injunction  restraining 
operation  of  mine  on  failure  to  comply  with  requirements. 
As  a  cumulative  remedy,  in  case  of  the  failure  of  any  owner  or 
manager  of  any  mine  to  comply  with  the  requirements  contained 
in  the  notice  of  the  Governor  of  such  Territory  or  the  Secretary  of 
the  Interior,  given  in  pursuance  of  this  act,  any  court  of  competent 
jurisdiction,  or  the  judge  of  such  court  in  vacation,  may,  on  applica- 
tion of  the  mine  inspector  in  the  name  of  the  United  States  and 
supported  by  the  recommendation  of  the  governor  of  said  Territory, 
or  of  the  Secretary  of  the  Interior,  issue  an  injunction  restraining 
the  further  operation  of  such  mine  until  such  requirements  are  com- 
plied with,  and  in  order  to  obtain  such  injunction  no  bond  shall 
be  required.     (26  Stat.  1106.) 

§  3518.  (Act  March  3,  1891,  c.  564,  §  17.)     "Owner  or  manager*' 
defined;    officers,  etc.,  of  corporations,  personally  responsible 
for  violations  of  act. 
Wherever  the  term  "owner  or  manager"  is  used  in  this  act  the 
same  shall  include  lessees  or  other  persons  controlling  the  opera- 
tion of  any  mine.    And  in  case  of  the  violation  of  the  provisions  of 
this  act  by  any  corporation  the  managing  officers  and  superintend- 
ents, and  other  managing  agents  of  such  corporation,  shall  be  per- 
sonally liable  and  shall  be  punished  as  provided  in  act  for  owners 
and  managers.    (26  Stat.  1106.) 
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§  3519.  (Act  March  3,  1891,  c.  564,  §  18.)     Mine  inspectors;   sal- 
ary and  traveling  expenses. 
The  mine  inspectors  provided  for  in  this  act  shall  each  receive  a 
salary  of  two  thousand  per  annum,  and  their  actual  traveling  ex- 
penses when  engaged  in  their  duties.     (26  Stat.  1106.) 

§  3520.  (Act  March  3,  1891,  c.  564,  §  19.)  Provisions  of  act  to  be 
superseded  by  territorial  statute. 
Whenever  an  organized  Territory  shall  make  or  has  made  provi- 
sion by  law  for  the  safe  operation  of  mines  within  such  Territory, 
and  the  governor  of  such  Territory  shall  certify  said  fact  with  a 
copy  of  the  said  law  to  the  Secretary  of  the  Interior  then  and  there- 
after the  provisions  of  this  act  shall  no  longer  be  enforced  in  such 
organized  Territory,  but  in  lieu  thereof  the  statute  of  such  Territory 
shall  be  operative  in  lieu  of  this  act.    (26  Stat.  1106.) 

§  3521.  (Act  June  16, 1880,  c.  235.)  Contracts  for  care  and  custody 
of  convicts  in  other  territory  or  state. 
The  legislative  assemblies  of  the  several  Territories  of  the  United 
States  may  make  such  provision  for  the  care  and  custody  of  such  per- 
sons as  may  be  convicted  of  crime  under  the  laws  of  such  Terri- 
tory as  they  shall  deem  proper,  and  for  that  purpose  may  authorize 
and  contract  for  the  care  and  custody  of  such  convicts  in  any  other 
Territory  or  State,  and  provide  that  such  person  or  persons  may 
be  sentenced  to  confinement  accordingly  in  such  other  Territory 
or  State,  and  all  existing  legislative  enactments  of  any  of  the  Ter- 
ritories for  that  purpose  are  hereby  legalized :  Provided,  That  the 
expense  of  keeping  such  prisoners  shall  be  borne  by  the  respective 
Territories,  and  no  part  thereof  shall  be  borne  by  the  United  States. 
(21  Stat.  277.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1881,  cited  above. 

Notes  of  Dooisioas 

Contracts^— Where  the  legrislature  of  into  the  agreement,  so  that  it  afforded 
Oklahoma  territory  acting  under  the  no  ground  for  a  discharge  of  a  prisoner 
power  given  by  this  act  authorized  the  so  held.  In  re  Terrill  (1908)  71  P.  589, 
governor  to  contract  with  the  authori-  66  Kan.  315. 
ties  of  another  state  for  the  care  of  con- 
victs, and  thereafter  the  governor  con-  Legality  of  oonflnement  under  sen- 
tracted  with  the  warden  and  directors  tence  to  territorial  prison^^One  sen- 
of  the  Kansas  penitentiary  for  the  care  tenced  to  imprisonment  in  "the  ter- 
and  custody  of  the  convicts  of  the  ter-  ritorial  prison  at  Y.,  Arizona  territory," 
ritory,  and  the  contract  was  recognized  sought  to  be  discharged  on  the  allega- 
by  the  officers  of  the  state,  including  tion  that  the  prison  at  Y.  was  not  in 
the  governor  in  his  message  to  the  leg-  the  territory,  but  about  500  feet  beyond 
islature,  and  payments  were  received  its  boundary,  in  California.  It  was  not 
by  the  state  from  the  territory  for  the  alleged  that  California  tdaimed  the 
maintenance  of  its  prisoners,  such  of-  land  where  the  prison  stood,  and  it 
ficial  conduct  and  declarations  were  an  Appeared  that  Arizona  was  in  posses- 
acquiescence  by  the  state  of  Kansas  sion  thereof,  and  the  town  of  Y.  claimed 
in  the  validity  of  the  contract,  though  that  it  was  within  its  limits.  Held,  that 
the  officers  of  the  penitentiary  were  not  the  confinement  was  not  illegal.  In  re 
authorized  by  legislative  act  to  enter  Wilson  (D.  C.  1896)  72  Fed.  656. 

§  3522.  (R.  S.  §  1891.)  Constitution  and  laws  of  United  States 
made  applicable  to  all  the  territories. 
The  Constitution  and  all  laws  of  the  United  States  which  are  not 
locally  inapplicable  shall  have  the  same  force  and  effect  within  all 
the  organized  Territories,  and  in  every  Territory  hereafter  organ- 
ized as  elsewhere  within  the  United  States. 

N.  M.,  Act  Sept.  9,  1850,  c  49,  S  17,  9  Stat.  452.  Utah,  Act  Sept.  9, 
1850,  c.  51.  I  17,  9  Stat.  45a  Colo..  Act  Feb.  28,  1861,  c.  59,  §  16,  12  Stat. 
176.  Dak.,  Act  March  2,  1861,  c.  86,  {  16,  12  Stat.  244.  Ariz.,  Act  Feb. 
24,  1863,  c.  56,  §  2,  12  Stat.  665.  Idaho,  Act  March  3,  1863,  c.  117,  f  13, 
12  Stat  813.  Mont,  Act  May  26,  1864,  c.  95,  §  13,  13  Stat  91.  Wyo.,  Act 
July  25,  1868,  c.  235,  {  16,  15  Stat.  183. 


(4591) 

Digitized  by 


Google 


§  3522 


THB  TBRRITORIBS  AND  INSULAR  POSSESSIONS 


(Tit  23 


This  section  was  not  to  apply  to  the  Philippine  Islands,  by  a  provisioii  of 
Act  July  1,  1902,  c  1369,  |  1,  post,  |  3804. 

The  nature  and  effect  of  alcoholic  drinks  and  narcotics  on  the  human  system 
were  required  in  the  public  schools  of  the  Territories,  by  Act  May  20,  1886»  c 
362,  post,  §§  9379-0381. 

Notes  of  Deoisions 


Procedure  in  territorial  courts,  see 
ante,  §  3458. 

In  general.— The  term  "state,"  in  Act 
March  2,  1837  (5  Stat  153;  R.  S.  § 
4236,  post,  I  7982),  regulating  the  tak- 
ing of  pilots  on  a  water  forming  the 
boundary  between  two  states,  construed 
to  include  an  organized  "territory"  of 
the  United  States.  The  Ullock  (D.  C. 
1884)   19  Fed.  207. 

The  courts  having  authority  to  de* 
termine  what  laws  of  the  United  States 
are  applicable  to  the  territory  of  Ore- 
gon, under  the  act  of  congress  organiz- 
ing the  territory,  are  not  bound  by  any 
decision  of  any  of  the  departments  of 
government  upon  such  a  question. 
Lownsdale  v.  City  of  Portland  (18C1)  1 
Or.  381. 

It  will  be  presumed,  in  the  absence  of 
proof,  that  the  construction  placed  on 
the  common  law  by  the  supreme  court 
of  a  territory  is  the  same  as  that  of  the 
supreme  court  of  the  United  States. 
El  Paso  &  S.  W.  Ry.  Co.  v.  Smith  (Tex. 
Civ.  App.  1908)  108  S.  W.  988. 

The  testimony  of  a  lawyer  of  the  ter- 
ritory of  New  Mexico  as  to  the  course 
a  case  would  take  under  the  laws  of 
the  territory,  and  what,  in  his  opinion, 
was  the  court  of  final  resort,  is  not 
binding  on  the  trial  court,  when  the 
matter  depends  on  federal  statutes. 
Western  Union  Telegraph  Co.  v.  White 
(Tex.  Civ.  App.  1914)  162  S.  W.  905. 

Constitutional    provisions    and    laws 

applloable.— Constitutional,  provisions 
as  to  jury  trial  applicable.  Kennon  v.^ 
GUmer  (1889)  9  Sup.  Ct  696,  698,  131 
U.  S.  22,  33  L.  Ed.  110;  Thompson  v. 
Utah  (1898)  18  Sup.  Ct  620,  621,  170 
U.  S.  343.  42  L.  Ed.  1061. 

Authority  to  legislate  concerning  per- 
sonal injuries  and  rights  of  action 
therefor  was  conferred  on  the  terri- 
tory of  New  Mexico  by  Organic  Act 
Sept  9,  1850,  c  49,  9  Stat  449,  al- 
though such  act  also  provides  that  the 
constitution  and  all  laws  of  the  United 
States  which  are  not  locally  inapplica- 
ble shall  have  the  same  force  and  ef- 
fect within  the  territory  as  elsewhere 
within  the  United  States.  Atchison,  T. 
&  S.  F.  R.  Co.  v.  Sowers  (1909)  29 
Sup.  Ct  397,  402,  213  U.  S.  55.  53  L. 
Ed.  695,  affirming  judgment  (Tex.  Civ. 
App.  1907)  99  S.  W.  190. 

The  constitutional  provision  against 
the  enactment  of  laws  which  shall  im- 
pair the  obligation  of  contracts,  al- 
though, by  its  language,  directed 
against  the  action  of  states  alone,  was 
made  applicable  to  the  territories  by 
this  statute.  Savings  &  Loan  Ass'n 
V.  Alturas  County  (C.  0.  1893)  65  Fed. 
677,  681.  '  .    ^ 
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Internal  revenue  laws  were  enforce- 
able in  Oklahoma  territory  after  Act 
May  2,  1890  (26  Stat  81),  establishing 
an  organized  government  therein. 
(1889)  19  Op.  Atty.  Gen.  306,  669. 

Acts  of  1856  and  1858  (11  Stat  49, 
366)  limiting  the  number  of  courts 
which  have  jurisdiction  in  cases  aris- 
ing under  the  constitution  and  laws  of 
the  United  States,  held  applicable  to 
Colorado  territory.  Beery  v.  U.  S. 
.(1873)  2  Colo.  186. 

By  Act  May  2,  1800,  c.  182,  26  Stat 
96,  the  federal  constitution  was  made 
to  have  "the  same  force  and  effect  in 
the  Indian  Territory  as  elsewhere  in 
the  United  States";  and  hence  the  full 
faith  and  credit  clause  of  the  consti- 
tution applies  to  Indian  Territory 
courts.  Tootle  v.  McClellan  (Ind.  T. 
1907)  103  S.  W.  766. 

On  the  trial  in  a  territorial  court  of 
an  offense  against  the  laws  of  the 
United  States,  the  question  whether 
such  offense  is  a  felony  or  misdemean- 
or is  to  be  determined  by  reference  to 
the  laws  of  the  United  States,  and  not 
those  of  the  territory.  U.  S.  v.  Vigil 
(N.  M.  1893)  34  Pac.  630. 

In  a  territory  the  judgments  of  the 
federal  courts  are  liens  on  the  debtor's 
land  only  when  judgments  are  liens  by 
the  laws  of  the  territory.  Thompson 
V.  Avery  (1895)  11  Utah,  214,  39  Pac. 
829. 

Laws  N.  M.  1903,  p.  51,  c.  83,  relat- 
ing to  suits  for  personal  injuries  or 
death,  is  not  violative  of  section  17 
of  the  organic  law  of  the  territory, 
providing  that  the  Constitution  and 
laws  of  the  United  States  which  are 
not  locally  inapplicable  shall  have  the 
same  force  and  effect  within  the  terri- 
tory as  elsewhere;  the  section  refer- 
ring to  the  laws  of  the  United  States 
which  are  of  general  character  and 
universaf  application.  Buttron  v.  El 
Paso  Northeastern  Ry.  Co.  (Tex.  Civ. 
App.  1906)  93  S.  W.  676. 

Powers  of  congress.— The  power  of 
congress  in  legislating  for  the  territo- 
ries discussed  with  relation  to  the  ap- 
pointment, tenure,  and  compensation 
of  judges.  McAlUster  v.  U.  S.  (18M) 
11  Sup.  Ct  949,  141  U.  S.  174,  35  L. 
Ed.  693. 

The  legal  status  of  Florida  under  the 
treaty  of  cession  and  subsequent  acts 
and  the  conflicting  jurisdiction  between 
federal  and  territorial  courts.     Ameri-- 

can  Ins.  Co.  v.  Canter  (C.  C. )  Fed. 

Cas.  No.  302a. 

Where  the  United  States  acquires 
territory  by  convention  with  another 
sovereign  power,  it  has  authority  to 
enact  laws  for  tiie  protection  and  de- 
terminatioji  of  the  property  rightS'Of 
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the  inhabitants  of  such  territory  in  ac-  New  Mexico  (Tex.  Civ.  ,App.  1913)  161 

cordance  with  the  terms  of  the  treaty,  S.  W.  450. 

and   such  laws,  affecting  titie  to  real  cited    without    definite    application, 

property  within  a  state,  must  be  con-  Hanford  v.  Davies  (1896)  16  Sup.  Ct 

strued   by    the    United    States    courts.  1051^  1052,  i63  U.  S.  273.  41  L.  Ed. 

Gardiner  v.  Miller  (1874)  47  Cal.  570.  157.  u.  s.  v.  McMillan  (1897)  17  Sup. 

Alaska—See  post,  »  3523.  3580.  Ct  395.  398.  165  U.  a  504.  41  L.  Ed. 

an.m     q«a  nn«f  «  ^ii9^  806;    Downes    V.    Bidwell    (1901)    21 

enam— See  post,  §  35^.  g^^    ^^  ^^^    ^^5    ^g2  U.  S.  244,  46 

Hawaii.— See  post,  fj  3523,  3648.  l.    Ed.    1088;    Rasmussen    v.    U.    S. 

Phlllpplnesw-See  post,  §S  3523.  3804.  (1905)   25   Sup.   Ct  514.  518.  197  U. 

a  -4     «i         a      ^   M  o«oo   oT^o  S.    516.    49    L.    Ed.    862;    Munos    v. 

Porto  RIoo.— See  post,  §S  3523,  3762.  gouthern  Pac.  Co.  (1892)  51  Fed.  188. 

Judicial  notice  of  law  of  the  land.—  190.  2  C.  C.  A.  163;  Nagle  ▼.  U.  S. 

The    courts    will    take    judicial    notice  (1911)  191  Fed.  141,  111  C.  C.  A.  621; 

that  before  statehood  the  decisions   of  Summers  v.  U.  S.  (1913)  202  Fed.  457. 

the  supreme  court  of  the  United  States  120  C.  C.  A.  "563;  Dunton  v.  Muth  (C. 

were  the  law  of  the  land  in  the  terri-  C.  1891)  45  Fed.  390.  393;  De  Baca  v. 

tory.     Stamp   v.    Eastern   Ry.   Co.   of  U.  S.  (1901)  37  Ct  CL  482. 

§  3523.  (Act  April  29,  1902,  c.  637.)     Provisions  of  R.  S.  §§  4197- 
4200,  requiring  statements  of  goods  carried  by  vessels  clearing 
to  foreign  ports,  applicable  to  trade  between  United  States  and 
noncontiguous  territories,  etc. 
The  provisions  of  sections  four  thousand  one  hundred  and  ninety- 
seven  to  four  thousand  two  hundred,  inclusive,  of  the  Revised  Stat- 
utes of  the  United  States,  requiring  statements  of  quantity  and 
value  of  goods  carried  by  vessels  clearing  from  the  United  States 
to  foreign  ports,  shall  be  extended  to  and  govern,  under  such  reg- 
ulations as  the  Secretary  of  the  Treasury  shall  prescribe,  in  the 
trade  between  the  United  States  and  Hawaii,  Porto  Rico,  Alaska, 
the  Philippine  Islands,  Guam,  and  its  other  noncontiguous  terri- 
tory, and  shall  also  govern  in  the  trade  conducted  between  said  is- 
lands and  territory,  and  in  shipments  from  said  islands  or  terri- 
tory to  other  parts  of  the  United  States :    Provided,  That  this  law 
shall  not  apply  in  the  Philippine  Islands  during  such  time  as  the 
collectors  of  customs  of  those  islands  are  under  the  jurisdiction  of 
the  War  Department.    (32  Stat.  172.) 

This  was  an  act  entitled  "An  act  to  facilitate  the  procurement  of  statistics 
of  trade  between  the  United  States  and  its  noncontiguous  territory. 
R.  S.  §§  4197-4200,  mentioned  in  this  act,  are  set  forth,  post.  §§  7789-7792. 
The  laws  relating  to  entry,  clearance,  and  manifests  of  yessels  arriving  from 
or  going  to  foreign  ports,  were  made  applicable  to  voyages  each  way  between 
the  t^hilippine  Islands  and  the  United  States,  and  the  possessions  thereof, 
by  a  provision  of  Act  July  1,  1902,  c.  1369,  |  84,  post,  §  3905. 

§  3524.  (R.  S.  §  1892.)     Penitentiaries. 

Any  penitentiary  which  has  been,  or  may  hereafter  be,  erected 
by  the  United  States  in  an  organized  Territory  shall,  when  the  same 
is  ready  for  the  reception  of  convicts,  be  placed  under  the  care  and 
control  of  the  marshal  of  the  United  States  for  the  Territory  or  Dis- 
trict in  which  such  penitentiary  is  situated. 
Act  Jan.  10,  1871,  c.  15,  §  1,  15  Stat.  398. 

A  further  clause  of  this  section  excepting  therefrom  the  penitentiaries  In 
Montana,  Idaho,  Wyoming,  and  Colorado,  was  superseded  by  the  admission 
of  those  Territories  into  the  Union  as  stated,  and  is  therefore  omitted. 

Motes  of  Deoiflions 

Commissions  on   marstiaFs  disburse-  ments   made   in   connection   therewith. 

ment8.^A    United    Stotcs    marshal   in  U.  S.  v.  Baird  (1893)  14  Sup.  Ct.  17. 

charge  of  a  territorial  penitentiary,  and  150  U.  S.  54,  37  L.  Ed.  995. 

receiving  a  salary  therefor,  under  this  Cited    without    definite    application, 

and  the  following  section  is  not  enti-  Ex  parte  Hibbs  (D.  C.  1886)  26  Fed. 

tied  to  any  commissions  on  disburse-  421,  426. 

4  U.S.C0MF.'16-288  (4593) 


Digitized  by 


Google 


§   3525  THB  TERRITORIES  AND  INSULAR  POSSESSIONS  (Tit.  23 

§  3525.  (R.  S.  §  1893.)     Rules  for  their  government. 

The  Attorney-General  of  the  United  States  shall  prescribe  all 
needful  rules  and  regulations  for  the  government  of  such  peniten- 
tiary, and  the  marshal  having  charge  thereof  shall  cause  them  to  be 
duly  and  faithfully  executed  and  obeyed,  and  the  reasonable  com- 
pensation of  the  marshal  and  his  deputies  for  their  services  under 
such  regulations  shall  be  fixed  by  the  Attorney-General. 
Act  Jan.  10,  1871,  c.  16,  |  2,  16  Stat.  39a 

Notes  of  Deoisions 

See  notes  under  the  preceding  sec* 
tion. 

§  3526.  (R.  S.  §  1894.)  Pajmaent  of  marshal,  etc.,  and  of  expenses 
of  subsistence,  etc.,  of  offenders. 
The  compensation,  as  well  as  the  expense  incident  to  the  subsist- 
ence and  employment  of  offenders  against  the  laws  of  the  United 
States,  who  have  been,  or  may  hereafter  be,  sentenced  to  imprison- 
ment in  such  penitentiary,  shall  be  chargeable  on,  and  payable  out 
of,  the  fund  for  defraying  the  expenses  of  suits  in  which  the  United 
States  are  concerned,  and  of  prosecutions  for  offenses  committed 
against  the  United  States;  but  nothing  herein  shall  be  construed 
to  increase  the  maximum  compensation  now  allowed  by  law  to 
those  officers. 

Act  Jan.  10,  1871,  c.  16,  |  2,  16  Stot.  398. 

§  3527.  (R.  S.  §  1895.)     Imprisonment  in  penitentiaries. 

Any  person  convicted  by  a  court  of  competent  jurisdiction  in  a 
Territory,  for  a  violation  of  the  laws  thereof,  and  sentenced  -to  im- 
prisonment, may,  at  the  cost  of  such  Territory,  on  such  terms  and 
conditions  as  may  be  prescribed  by  such  rules  and  regulations,  be 
received,  subsisted,  and  employed  in  such  penitentiary  during  the 
term  of  his  imprisonment,  in  the  same  manner  as  if  he  had  been 
convicted  of  an  offense  against  the  laws  of  the  United  States. 
Act  Jan.  10,  1871,  c.  15,  §  3,  16  Stat.  398. 

Notes  of  Decisions 

PIsos    of    imprl8onment^-A    person  of  congress  in  the  territory,  and  the 

convicted  by  a  territorial  court  for  Tio-  territorial  legislatare  cannot  prescribe 

lation  of  territorial  laws  mast  bo  sent  a  different  place  of  confinement.    Terri- 

to  the  penitentiary  erected  by  authority  tory  ▼.  Nelson  (1880)  2  Wyo.  34& 


CHAPTER  TWO 
Provisions  Concerning  Particular  Organized  Territories 

(R.  S.  §§  1896-1953.  Superseded.) 
This  chapter  of  the  Revised  Statutes  included  sections  1896-1953  thereof, 
containing  provisions  relating  to  the  territories  then  organised  or  to  one  or 
more  of  them.  Said  territories  were  Utah,  New  Mexico,  Washington,  Colorado, 
Dakota,  Arizona,  Idaho,  Montana,  and  Wyoming,  all  of  which  were  after- 
ward admitted  to  the  Union  as  States.  See  note  at  end  of  Title  XXII,  '*Tbe 
States.''  The  provisions  of  this  chapter  were  superseded  thereby,  and  are 
therefore  omitted. 
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CHAPTER  THREE 

Provisions  Relating  to  the  Unorganized  Territory  of 

Alaska 

(R.  S.  §§  1954-1976.  Superseded  and  transferred.) 
This  chapter  of  the  Revised  Statutes  included  sections  1954-1976  thereof. 
R.  S.  1 1954,  extended  the  laws  of  the  United  States  relating  to  customs,  com- 
merce, and  navigation  to  the  Territory.  It  was  superseded  hy  subsequent 
similar  provisions,  and  particularly  by  the  more  comprehensive  provisions 
extending  the  constitution  and  laws  of  the  United  States  to  the  organized  Ter- 
ritory of  Alaska,  of  Act  Aug.  24,  1912,  c.  387.  §§  1,  3,  post,  §§  3528,  3530. 
R.  S.  S  1955,  provided  for  restriction  or  prohibition  of  the  importation  and  use 
of  fire-arms,  ammunition,  and  distilled  spirits  into  and  within  the  Territory. 
It  was  repealed  by  Act  March  3,  1899,  c.  429,  |  142,  30  Stat  1274.  R.  S.  || 
1954,  1955,  are  therefore  omitted. 

The  remaining  sections  of  this  chapter,  R.  S.  H  1956-1976,  restricted  and 
regulated  the  killing  of  certain  fur-bearing  animals  and  of  fur  seals  in  the 
Territory  or  the  waters  thereof.  They  were  to  a  great  extent  amended  and 
re-enacted  or  otherwise  superseded,  or  were  repealed,  by  subsequent  acts,  par- 
ticularly Act  March  3,  1899,  c.  429,  |S  173-178,  30  Stat.  1279,  and  Act  April 
21,  1910,  c.  183,  36  Stat  326.  The  provisions  remaining  in  force  of  said 
sections  and  of  the  acts  mentioned  and  other  acts  relating  to  the  subject,  are 
placed  under  Title  LiVIF,  ^'Protection  of  Fur  Seals  and  Other  Fur-Bearing 


CHAPTER  THREE  A 
Alaska 

The  territory  ceded  to  the  United  States  by  Russia  by  the  Treaty  of  March 
80,  1867,  15  Stat  539,  remained  until  1884  unorganized,  subject  to  provisions 
of  Act  July  27,  1868,  c.  273,  15  Stat  240,  and  subsequent  acts,  most  of  which 
were  incorporated  into  R.  S.  |§  1954-1976.  It  was  constituted  a  civil  and 
judicial  district,  and  a  civil  government  therefor  was  established,  by  Act  May 
17,  1884,  c.  53,  23  Stat  24,  which  provided  for  a  governor  and  other  officers 
and  for  a  district  court  for  said  district  A  Criminal  Code  and  Cknle  of  Crim- 
inal Procedure  for  the  District  were  enacted  by  Act  March  3,  1899,  c.  429, 
80  Stat  1253.  Further  provisions  for  a  civil  government,  including  a  Code  of 
Civil  Procedure  and  a  Civil  Code,  were  made  by  the  Carter  Act  of  June  6, 
1900,  c  786,  31  Stat  321.  And  it  was  constituted  the  Territory  of  Alaska, 
and  further  provisions  for  its  government,  including  the  creation  of  a  legisla- 
tive assembly,  were  made  by  Act  Aug.  24,  1912,  c.  887,  37  Stat  512. 

See  notes  at  beginning  of  this  Title. 

Sec  Sec. 

3528.  Alaska  Territory  organized.  3544.  Laws  shall  be  submitted  to  Con- 

3529.  Capital  at  Juneau.  gress. 

3530.  Constitution  and  laws  of  United  3544a.  Construction    of   Act   Aug.    24, 

States  extended.  1912,  c.  387,  as  to  powers  of 

3531.  The  legislature.  courts  and  of  the  legislature; 

3532.  Election  of  members  of  the  leg-  costs  of  criminal  prosecutions. 

islature.  8545.  Delegate  from  Alaska;    qualifica- 

3533.  Convening  and  sessions  of  legisla-  tions;    powers,    privileges,    and 

ture.  compensation. 

3534.  Organization  of  the  legislature.  3546.  Voters;    qualifications. 

3535.  Enacting  clause;  subject  of  act  3547.  Election  districts  in  towns;   elec- 
8536.  Legislative  power;    limitations.  tion  officers;  polling  places;  no- 

3537.  Rules,  quorum,  and  majority.  tices  of  election. 

3538.  Legislator   sh'all   not   hold    other      8548.  Election      districta     outside     of 

office.  towns;     duties   of   commission- 

3539.  Exemptions  of  legislators.  ers;  voting  precincts;  notices  of 

3540.  Passage  of  laws.  election ;    judges  of  election. 

3541.  The  veto  power.  8549.  Judges   of  election   to  constitute 

3542.  Payment  of  legislative  expenses.  election    board;     duties;     oath; 

3543.  Laws    transmitted    to    President  authority    to    administer   oaths 

and  printed.  to  voters,  etc.;    performance  of 

duties  of  clerks  of  election. 
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3573. 


3574. 
3575. 


3576. 
3577. 

3578. 


See.  See. 

3550.  Watchers  at  polls  authorized. 

3551.  Filling  vacancies  in  election  board 

at  time  for  election. 

3552.  Hours    for   voting;    ballots,    and 

form  thereof;  casting  ballots; 
register  of  votes. 

3553.  Challenges;   oath  required  of  vot- 

er; acceptance  or  rejection;  pun- 
ishment for  swearing  falsely. 

3554.  Canvass  of  votes;    certificates  of 

result,  and  disposition  thereof 
and  of  registers  of  voters,  etc; 
preservation  of  documents. 

3555.  Canvassing  board   for  Territory; 

making  canvass;  declaration  of 
result. 

3556.  Fees;    publication  of  election  no- 

tices in  newspapers;  posting 
notices  in  voting  precincts;  ren- 
tal of  polling  places;  compen- 
sation of  election  officers. 

3557.  Payment    of    election    expenses; 

certification  with  vouchers;  au- 
dit. 

3558.  Hindering,    etc.,     voting,    illegal 

voting,  intimidation,  bribery, 
etc.,  changing  election  returns, 
etc.,  and  neglect  or  violation  of 
duty  by  officers  of  election,  pun- 
ishable; jurisdiction  of  offenses. 

3559.  Election  of  Delegates. 

3560.  Governor;    authority  in  general; 

inquiry  into  seal  killing,  etc., 
operations,  and  reports  to  Con- 
gress thereon;  reports  to  the 
President  of  official  acts,  etc.; 
appointment  of  notaries  public. 

3561.  Surveyor-general  to  be  ex  officio 
•     secretary;    duties  as  secretary. 

3562.  Fees  for  services  as  secretary. 

3563.  Secretary's  bond. 

3564.  District    court;     Judges,    salary, 

residence,  etc.;  divisions  of 
court,  to  be  also  recording  divi- 
sions; terms  of  court;  inter- 
preters, stenographers,  and  ex- 
penses of  court;  notice  of  terms. 

3565.  Jurisdiction   of  divisions   of  dis- 

trict court;  change  of  place  of 
trial  of  actions,  civil  or  crimi- 
nal. 

3566.  Clerks    and    commissioners;     ap- 

pointment, etc.;  duties  and  pow- 
ers of  commissioners;  records 
of  commissioners. 

3567.  Clerks;    duties;    receipt  and  dis- 

position of  fees  and  other  mon- 
eys; ex  officio  recorders  and 
registers  of  wills;  records;  dep- 
uties and  clerical  assistants.  3589. 

3568.  District  attorneys;   duties;   sala- 

ries; assistants,  etc.;  filling  va- 
cancies in  office. 

3569.  Marshals;   deputy  marshals,  office 

deputies,  and  assistants,  etc.; 
authority,  powers,  and  duties  of 
marshals  and  deputy  marshals. 

3570.  Marshall  3590. 

3571.  Marshals;   increase  of  amount  of 

bond. 

3572.  Appointment  of  governor,  survey-      3591. 

or-general,  attorneys,  judges, 
and   marshalsi  and   their  com- 
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3679. 

3580. 
3581. 


3582. 
3583. 

3584. 
3585. 

3586. 

3587. 

8588. 


pensation;  clerks*  fees  and  dis- 
position thereof,  and  clerical 
assistance;  traveling  expenses 
of  officers;  surveyor-general  to 
act  in  case  of  death,  etc,  or  ab- 
sence of  governor. 

Accounts  of  fees  and  expenses  of 
commissioners  and  deputy  mar- 
shals; excess  of  net  fees  to  be 
paid  to  clerk  for  court  expenses. 

Clerks'  bonds. 

Recording  districts  within  record- 
ing divisions;  designation  of 
commissioner  as  ex  officio  re- 
corder; clerk  to  be  ex  officio  re- 
corder of  portion  of  division  not 
within  recording  district;  chang- 
es, etc,  of  recording  districts. 

Record  books,  etc.;  duties  of  re- 
corders as  to  books,  records,  etc 

Instruments,  etc.,  to  be  recorded; 
time  for  recording  notices  of  lo- 
cation of  mining  claims;  place 
of  recording  instruments. 

Accounts  for  fees  collected  for  in- 
struments unrecorded;  punish- 
ment for  failure  to  account;  li- 
ability of  officers  and  bonds- 
men; unrecorded  instruments  to 
be  recorded  by  officer's  succes- 
sor. 

Notaries  public;  residence;  term 
of  office. 

Notaries  public;   duties. 

Protests  of  notaries  of  bills  of 
exchange  or  promissory  notes; 
effect  as  evidence. 

Notaries'  records;  deposit  in  of- 
fice of  clerk. 

Notaries'  records;  duties  of  clerk; 
copies,  and  effect  thereof  as  evi- 
dence. 

Notaries'  bonds. 

Notaries;  qualification  and  com- 
mission. 

Notaries;  liability  for  misconduct 
or  neglect. 

Fees  of  officers  for  services  re- 
quired or  authorized  for  which 
no  compensation  is  provided. 

Use' of  public  buildings  for  court 
rooms  and  offices;  construction 
and  repair  of  jails;  construction 
of  building  for  court  where  suit- 
able court  room  not  available; 
construction  of  court  building 
or  jail  to  be  authorized  by  the 
Attorney-General. 

Historical  library  and  museum; 
fees  for  admissions  to  the  bar, 
for  commissions  to  notaries 
public,  and  other  fees,  etc.,  to 
constitute  fund  therefor;  mat- 
ters to  be  embraced  in  collec- 
tion; accounts  of  receipts  and 
disbursements. 

Secretary's  fees  to  be  disbursed 
for  benefit  of  historical  library 
and  museum. 

Historical  library  and  museum  a 
designated  depository  of  govern- 
ment publications. 
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6ec 
8592. 


S593a. 


3598c. 


8593d 
8593e. 

3594. 


8594a. 


Alaska  fund;  moneys  derived  from 
liquor,  trade,  etc.,  licenses,  out- 
side of  incorporated  towns,   to 
constitute  fund;    apportionment 
to  public  schools,  relief  of  indi- 
gent, etc.,  persons,  and  wagon 
roads,   bridges,   etc.;    collection 
of  fees;    division  of  portion  of 
fund  for  relief  of  indigent,  etc., 
pennons,  among  district  judges, 
and    distribution,    etc.,    thereof 
by  them. 
Appropriation  of  moneys  of  Alas- 
ka fund  for  purposes  mentioned 
in  act 
.  (1)  Railroads;      President     em- 
powered   and    directed    to 
locate,  construct,  and  op- 
erate line  or  lines;    pow- 
ers and  duties  in  carrying 
out  purposes  of  act 
(2)  Telegraph      and      telephone 
lines;    construction,  main- 
tenance, and  operation  au- 
thorized. 
(8)  President  authorized   to  do 
all  necessary  acts  in  addi- 
tion to  those  specially  au- 
thorized. 

(4)  Withdrawal  and  disposal  of 

public  lands  along  line  for 
town-site  purposes. 

(5)  Grant  of  terminal  and  sta- 

tion grounds  and  rights  of 
way;    reservation,  in  pat- 
ents for  lands,  of  rights  of 
way;    reservation  of  lands 
for    furnishing     materials 
and    for    stations,    termi- 
nals, docks,  etc 
,  Railroads;   limitation  of  cost  of 
work ;    appropria  tion. 
Disposition   of   moneys   derived 
from  lease,  sale,  etc.,  of  pub- 
lic   lands,    coal,    mineral,    or 
timber,  and  earnings  of  rail- 
roads and  telegraph  or  tele- 
phone lines;    account  and  re- 
port thereof. 
.  Railroads;   reports  of  work  and 
of   moneys    received   and   ex- 
pended. 
Tax,  in  addition  to  normal  in- 
come tax,  on  gross  annual  in- 
come of  railroad  corporations 
on  business  done  in  Alaska; 
repeal  of  license  tax  on  rail- 
roads. 
Board  of  road  commissioners;  de- 
tail or  designation  from  officers 
of  Army;    powers   and   duties; 
contracts  upon  bids  for  certain 
work;    supervision   and   exami- 
nation of  and  report  on  work; 
payment  of  cost,  etc.,  of  work; 
limitation    of    amount;     reim- 
bursement of  expenses  of  mem- 
bers of  board. 

Board  of  road  commissioners; 
officer  of  Army  serving  as 
member  of  board,  entitled  to 
per  diem  commutation  in  lieu 


Sec. 
3595. 

3596. 
3597. 

3598. 


3600. 


3601. 


3602. 


3604. 


3605. 


3606. 
3607. 


of  actual  living  expenses, 
while  living  with  his  family. 

Road  overseers;  appointment  and 
filling  vacancies;  road  districts; 
creation,  and  record  of  bounda- 
ries. 

Road  overseers;  term  of  office; 
qualification. 

Road  overseers'  duties;  accounts; 
refusal  to  serve  and  penalty; 
delivery  to  successor  of  moneys, 
records,  etc.,  and  penalty. 

Road  overseers'  duties;  warning 
to  male  residents  to  work  on 
roads;  notice  of  time,  place,  etc., 
for  work;  failure  to  perform 
work,  and  punishment  for  neg- 
lect or  refusal;  performance  of 
road  tax,  and  receipt  for  labor. 

Road  overseers'  duties;  annual 
report 

Road  overseers'  duties;  neglect  or 
refusal  to  perform  or  giving 
false  receipt;  penalty,  and  pros- 
ecution therefor. 

Road  overseers*  compensation; 
per  diem;  oaths,  acknowledg- 
ments, filing  papers,  etc,  to  be 
free  of  cost;  copies  of  act  and 
blank  forms  to  be  furnished  by 
clerk  of  district  court. 

Copies  of  act  and  of  other  road 
and  trail  laws  to  be  furnished 
by  Attorney-General  to  clerks 
of  district  court  for  use  of  road 
overseers. 

Governor  to  be  superintendent  of 
public  instruction. 

School  districts  in  incorporated 
towns,  to  be  established  by  com- 
mon council;  school  board,  their 
election,  term  of  office,  etc.;  ex- 
penditure of  school  moneys; 
treasurer's  bond;  employment 
of  teachers  and  maintenance  of 
schools. 

School  districts  outside  incorpo- 
rated towns,  to  be  established 
by  clerk  of  district  court;  peti- 
tion therefor,  and  order  estab- 
lishing district  with  notice  of 
election;  school  board,  their  elec- 
tion and  qualification;  treasur- 
er's bond;  powers  of  board; 
term  of  officer;  certificate  of 
election,  oath,  etc,  to  be  filed; 
reports  of  board;  apportionment 
of  portion  of  Alaska  fund  for 
construction  and  equipment  of 
schoolhouses  and  for  payment 
of  teachers,  expenses,  etc 

School  districts  in  incorporated 
towns;   reports  of  clerks. 

Schools  to  be  devoted  to  educa- 
tion of  white,  etc,  children; 
provisions  for  education  of  Es- 
kimos and  Indians. 

Teachers  and  other  employ^  of 
Bureau  of  Education  in  Alaska; 
permission  to  make  assignments 
of  pay,  and  reimbursement  for 
expenses,  authorized. 
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Sec. 


Designation  of  employes  of  school 
service  as  special  peace  officers; 
authority  to  arrest  natives  for 
violations  of  Criminal  Code;  ar- 
rest without  warrant,  and  pro- 
ceedings thereon;  fees,  etc.,  not 
allowed;    expenses  allowed. 

3610.  Insane   persons;    commitment  to 

asylum  or  sanitarium;  proceed- 
ings; trial  by  jury;  examina- 
tion by  physician  or  surgeon; 
witnesses;  verdict;  warrant  of 
commitment;  compensation  of 
officers,  etc.;  payment  of  ex- 
penses. 

3611.  Insane  persons;  contract  for  care 

and  custody  in  asylum,  etc.,  to 
be  made  by  Secretary  of  Inte- 
rior; appropriations  therefor  to 
be  made  annually. 

3612.  Government  wharf  at  Sitka;  dock- 

age and  wharfage  charges;  rates, 
collection,  and  disposition. 
3612a.  Government  wharf  at  Sitka;  re- 
pairs;   disposal  authorized. 

3613.  Reindeer   to   be    turned    over    to 

missions  or  natives;  sales  of 
surplus  males. 

3614.  Protection  of  eggs  of  certain  wild 

birds;  violation  of  provisions  a 
misdemeanor;    punishment. 

3615.  Protection  of  game;    game  defin- 

ed; act  not  to  afitect  laws  re- 
lating to  fur  seals,  etc,  or  pre- 
vent killing  of  game  for  food, 
etc. 

361ts.  Open  game  seasons  for  certain 
animals  and  birds;  caribou  on 
Kenai  Peninsula;  Secretary  of 
Agriculture  authorized  to  make 
regulations  prohibiting  sale  of 
game,  modifying  close  seasons, 
or  further  restricting,  etc.,  kill- 
ing of  game  animals  or  birds, 
in  any  locality. 

3617.  Limitations  of  numbers  of  cer- 
tain animals  or  birds  to  be  kill- 
ed by  one  person;  restrictions 
on  hunting  with  dogs,  guns,  or 
boats. 

8618.  Sale  or  purchase,  etc.,  of  hides, 

skins,  or  heads  of  game  animals 
or  birds,  during  close  season, 
prohibited. 

8619.  Hunting  licenses  for  nonresidents, 

with  shipping  coupons;  ship- 
ping licenses;  affidavits  for 
shipment;  licenses  for  hunting 
and  shipping  big  game;  disposi- 
tion of  proceeds  from  licenses; 
estimates  for  enforcement  of 
act;  reports  of  licenses,  etc.; 
employment  of  game  wardens; 
regulation  and  licensing  of 
guides. 

8620.  Shipments   of   wild    birds,   or   of 

heads,  hides  or  carcasses  of 
certain  animals  unaccompanied 
by  required  license  or  coupon 
or  copy  of  affidavit,  unlawful; 
collections  for  scientific  purpos- 
es, etc.,  under  permit,  etc.,  not 
to  be  prevented. 
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Violation  of  provisions  of  act,  or 
making  false  affidavit,  a  misde- 
meanor; forfeiture  of  game, 
guns,  etc.,  and  punishment;  en- 
forcement of  act  by  officers;  ar- 
rests without  warrant,  and  sei- 
zures of  game,  etc;  duty  of 
Secretary  of  Treasury  to  aid 
in  carrying  out  provisions  of 
act. 

Open  season  for  certain  game 
birds  extended. 

Fishing  by  aliens  in  waters  of 
Alaska,  except  with  rod.  snear, 
or  gaff,  unlawful;  sale  of  fish  to 
aliens,  and  employment  of  al- 
iens as  laborers,  not  restricted. 

Penalty  for  violations  of  act;  lia- 
bility of  vessels,  etc 

Jurisdiction  of  prosecutions. 

Searches  and  seizures  of  vessels 
and  arrests  of  persons  violating 
act. 

Regulations  to  carry  act  into  ef- 
fect; enforcement  of  provisions; 
treaties,  etc,  not  affected. 

License  taxes  on  business  of  can- 
ning, curing,  etc,  fish  or  manu- 
facturing fish  products  in  Alas- 
ka. 

Exemption  from  license  fees  and 
taxation  of  owners  of  private 
salmon  hatcheries  in  proportion 
to  fry  liberated;  inspection  and 
approval  of  hatcheries;  proof 
and  certificates  of  amount  of 
fry  liberated. 

Stationary  obstructions  in  cer- 
tain waters  for  capturing  salm- 
on, or  preventing  or  impeding 
their  ascent  to  their  spawning 
grounds,  unlawful. 

Laying  or  setting  nets,  seines,  etc, 
in  certain  waters,  restricted. 

Close  season  for  salmon  during 
part  of  each  week  and  in  small 
streams  during  every  night;  sta- 
tionary and  floating  traps  to  be 
closed  and  free  passage  of  salm- 
on and  other  fishes  permitted 
during  weekly  close  season. 

Setting  aside  streams  or  lakes  as 
spawning  grounds,  and  limita- 
tion or  prohibition  of  fishing  or 
establishing  close  season  there- 
in. 

Canning  or  salting  salmon  for 
sale  for  food,  more  than  48 
hours  after  killing,  unlawfuL 

Wanton  waste  or  destruction  of 
salmon  or  other  food  fishes  un- 
lawful. 

False  labeling,  branding,  etc,  of 
packages  of  fish  offered  for  sale, 
unlawful;  certain  terms  per- 
mitted. 

Annual  reports  by  persons,  com- 
panies, etc.,  engaged  in  catch- 
ing, curing,  or  in  utilizing  fish- 
ery products,  or  in  operating 
fish  hatcheries. 

Provisions  of  act  applicable  to 
catching  or  killing,  except  with 
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rod,  spear,  or  gaff,  fish  of  any  merce   and   Labor  for  enforce- 

kind;    regulations  to  carry  act  ment  of  act;    annual  estimates 

into  effect.  of  expenses. 

8689.  Inspector  of  fisheries  and  assist-  8642.  Punishment  for  violations  of  act; 

ant    inspectors;      appointment;  forfeiture  of  vessels,  etc. 

salary;   estimates  submitted  for  3648.  Jurisdiction  of  prosecutions;  duty 

salaries  and  expenses.  of  Secretary  of  Commerce  and 

8640.  Agent   and  assistant  agent;    ap-  Labor   to   enforce   act,   and   of 

pointment;    salary.  district    attorneys    to    institute 

8641.  Deputation    of    officers    and    em-  proceedings. 

pioy^  of  Department  of  Com-      8643a.  (Omitted.) 

§  3528.  (Act  Aug.  24,  1912,  c.  387,  §  1.)     Alaska  Territory  organ- 
ized. 

The  territory  ceded  to  the  United  States  by  Russia  by  the  treaty 
of  March  thirtieth,  eighteen  hundred  and  sixty-seven,  and  known 
as  Alaska;  shall  be  and  constitute  the  Territory  of  Alaska  under  the 
laws  of  the  United  States,  the  government  of  which  shall  be  organ- 
ized and  administered  as  provided  by  said  laws.    (37  Stat.  512.) 

This  section  and  the  sixteen  sections  next  following  were  sections  1-16,  20, 
of  an  act  entitled  "An  Act  to  create  a  legislative  assembly  in  the  Territory 
of  Alaska,  to  confer  legislative  power  thereon,  and  for  other  purposes." 

Section  17  of  the  act,  relating  to  the  time  for  holding  elections  of  Delegates 
to  the  House  of  Representatives  and  the  laws  governing  such  elections,  is 
set  forth  post,  |  3559. 

Section  18  of  the  act,  creating  a  railroad  commission  to  conduct  an  exami- 
nation into  the  transportation  question  in  the  Territory,  etc.,  and  to  make 
report  to  Congress  on  or  before  Dec.  1,  1012,  or  as  soon  thereafter  as  prac- 
ticable, is  omitted,  as  temporary  merely,  and  executed. 

Section  19  of  the  act,  authorizing  and  directing  the  Committees  on  Terri- 
tories of  the  Senate  and  of  the  House  of  Representatives  jointly  to  codify,  com- 
pile, publish,  and  annotate  all  the  laws  of  the  United  States  applicable  to  the 
Territory,  is  also  omitted,  as  temporary  merely,  and  executed. 

The  treaty  with  Russia  of  March  30,  1867,  mentioned  in  this  section,  is  set 
forth  in  15  Stat  534. 

Previous  provisions  extending  the  laws  of  the  United  States  over  the  Ter- 
ritory were  made  by  Act  July  27,  1868,  c  273,  |  1,  16  Stat  240,  incorporated 
into  R.  S.  I  1954,  which  was  superseded  by  this  section. 

Further  provisions  extending  the  Constitution  and  laws  of  the  United  States 
to  the  Territory  were  made  by  section  3  of  this  act,  post,  §  3530. 

Nothing  in  this  act  is  to  be  construed  to  prevent  the  courts  in  Alaska  from 
enforcing  all  laws  passed  by  the  legislature  within  its  powers,  nor  to  prevent 
the  legislature  from  imposing  additional  duties  on  the  territorial  officers  and 
providing  the  necessary  expenses  of  performing  such  duties  by  the  provisions 
of  Act  Aug.  29,  1914,  c.  292,  post,  §  3544a. 

§  3529.  (Act  Aug.  24,  1912,  c.  387,  §  2.)     Capital  at  Juneau. 

The  capital  of  the  Territory  of  Alaska  shall  be  at  the  city  of 
Juneau,  Alaska,  and  the  seat  of  government  shall  be  maintained 
there.    (37  Stat.  512.) 

Notes  of  Deoiaionfl 

Removals— The  provision  in  Act  June  the  Secretary  of  the  Interior  was  au- 

22,  1906  (34  Stat  416),  appropriating  thorized  to  direct  the  removal  of  the 

$5,000  for  derk  hire,  rent  of  office,  and  seat   of   government   of   Alaska    from 

quarters   at   Juneau,    etc,    superseded  Sitka  to  Juneau.     (1906)  26  Op.  Atty. 

the  legislation  embraced  in  Act  June  6,  Gen.  8. 
1900  (31  Stat.  321);  to  the  extent  that 

§  3530.  (Act  Aug.  24,  1912,  c.  387,  §  3.)  Constitution  and  laws  of 
United  States  extended. 
The  Constitution  of  the  United  States,  and  all  the  laws  thereof 
which  are  not  locally  inapplicable,  shall  have  the  same  force  and 
effect  within  the  said  Territory  as  elsewhere  in  the  United  States ; 
that  all  the  laws  of  the  United  States  heretofore  passed  establishing 
the  executive  and  judicial  departments  in  Alaska  shall  continue  in 
full  force  and  effect  until  amended  or  repealed  by  Act  of  Congress ; 
that  except  as  herein  provided  all  laws  now  in  force  in  Alaska  shall 
continue  in  full  force  and  effect  until  altered,  amended,  or  repealed 
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by  Congress  or  by  the  legislature:  Provided,  That  the  authority 
herein  granted  to  the  legislature  to  alter,  amend,  modify,  and  repeal 
laws  in  force  in  Alaska  shall  not  extend  to  the  customs,  internal- 
revenue,  postal,  or  other  general  laws  of  the  United  States  or  to  the 
game,  fish,  and  fur-seal  laws  and  laws  relating  to  fur-bearing  ani- 
mals of  the  United  States  applicable  to  Alaska,  or  to  the  laws  of  the 
United  States  providing  for  taxes  on  business  and  trade,  or  to  the 
Act  entitled  "An  Act  to  provide  for  the  construction  and  mainte- 
nance of  roads,  the  establishment  and  maintenance  of  schools,  and 
the  care  and  support  of  insane  persons  in  the  District  of  Alaska,  and 
for  other  purposes,"  approved  January  twenty-seventh,  nineteen 
hundred  and  five,  and  the  several  Acts  amendatory  thereof:  Pro- 
vided, further.  That  this  provision  shall  not  operate  to  prevent  the 
legislature  from  imposing  other  and  additional  taxes  or  licenses. 
And  the  legislature  shall  pass  no  law  depriving  the  judges  and  offi- 
cers of  the  district  court  of  Alaska  of  any  authority,  jurisdiction,  or 
function  exercised  by  like  judges  or  officers  of  district  courts  of 
the  United  States.    (37  Stat.  512.) 

The  previous  provisions  of  laws  establishing  the  executive  and  judicial 
departments  in  Alaska,  mentioned  and  continued  in  force  by  this  section,  are 
set  forth  post,  §§  3561-3591. 

The  game  laws  applicable  to  Alaska,  mentioned  in  this  section,  are  set  forth 
post,  §§  3614-3622. 

The  fish  laws  applicable  to  Alaska,  mentioned  in  this  section,  are  set  forth 
post,  §§  3623-3643. 

The  fur-seal  laws  and  laws  relating  to  fur-bearing  animals  applicable  to 
Alaska,  are  set  forth  post,  under  Title  LVIF,  ''Protection  of  Pur-Seals  and 
Other  Fur-Bearing  Animals.*' 

Act  Jan.  27,  1905,  c  277,  and  the  several  acts  amendatory  thereof,  mentioned 
in  this  section,  are  set  forth  post,  §|  3592-3609. 

Further  limitations  on  the  powers  of  the  legislature  are  imposed  by  section 
9  of  this  act,  post,  §  3536. 

The  coasting  trade  between  Alaska  and  any  other  portion  of  the  United 
States  was  to  be  regulated  in  accordance  with  the  provisions  of  law  applicable 
to  such  trade  between  any  two  great  districts,  by  R.  S.  §  4358,  post,  §  8111. 

Indian  residents  of  Metlakahtla,  Alaska,  are  entitled  to  licenses  as  ma»> 
ters,  pilots,  and  engineers,  and  as  operators  of  steam-boats,  motor  boats,  etc., 
and  also  may  be  owners  of  motor-boats,  etc,  although  not  citizens,  by  Act 
March  4,  1907,  c  2929,  H  1,  2,  post,  §§  8188,  8189. 

The  establishment  of  a  life-saving  station  at  Nome,  Alaska,  was  provided  for 
by  Act  March  1,  1905,  c  1293.  |  1,  post,  §  8508. 

Notes  of  Deoislons 

Constitution   and    laws    appiicable.—  plicable,  and  not  inconsistent  with  the 

Constitution    and    laws    applicable    to  provisions   of  tliat  act,   are   extended 

Alaska.    Rasmussen  v.  U.  S.  (1905)  25  thereto,  the  laws  of  the  United  States 

Sup.  Ct  514,  518,  197  U.  S.  516,  49  L.  tfike  precedence  of  the  laws  of  Oregon 

Ed.  862;    Nagle  v.  U.  S.   (1911)   191  relating  to  the  same  subiprfg.     Kie  v. 

Fed.  141,  111  C.  O.  A.  621.  U.  S.  (C.  C.  1886)  27  Fed.  351;   V,  &. 

The  common  law,  by  act  of  congress  ▼.  Clark  (D.  C.  1891)  46  Fed.  633. 

has  been  declared  to  be  in  force  in  the  The  laws  relating  to  national  banking 

territory  of  Alaska.    McCloskey  v.  Pa-  associations    are   in    force    in    Alaska 

cific  Coast  Co.  (1908)  160  Fed.  794,  87  territory    by   virtue    of   Act   May    17, 

C.  C.  A.  568,  22  L.  R.  A.  (N.  S.)  673.  1884  (23  Stat  24).    (1890)  19  Op.  Atty. 

Under  organic  Act  Alaska,  May  17,  Gen»  678. 

1884  (23  Stat  24),  declaring  the  gen-  Powers    of   oongfesSd^In   legislating 

eral  laws  of  Oregon  in  force  at  that  for  Alaska,  congress  exercises  the  com- 

date  to  be  the  law  of  the  district  so  far  bined  powers  of  the  general  and  state 

as  applicable  and  not  in  conflict  with  government    The  Alaska  Code  is  to  be 

the  provisions  of  that  act  or  the  laws  considered  and  construed  as  if  enact- 

of  the  United  States,  and  that  the  laws  ed  by  the  legislature  of  a  state.    Allen 

of  the  United  States  not  locally  inap-  v.  Myers  (1901)  1  Alaska,  114. 

§  3531.  (Act  Aug.  24,  1912,  c.  387,  §  4.)     The  legislature. 

The  legislative  power  and  authority  of  said  Territory  shall  be 
vested  in  a  legislature,  which  shall  consist  of  a  senate  and  a  house 
of  representatives.  The  senate  shall  consist  of  eight  members,  two 
from  each  of  the  four  judicial  divisions  into  which  Alaska  is  now 
divided  by  Act  of  Congress,  each  of  whom  shall  have  at  the  time 
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of  his  election  the  qualifications  of  an  elector  in  Alaska,  and  shall 
have  been  a  resident  and  an  inhabitant  in  the  division  from  which 
he  is  elected  for  at  least  two  years  prior  to  the  date  of  his  election. 
The  term  of  office  of  each  member  of  the  senate  shall  be  four 
years :  Provided,  That  immediately  after  they  shall  be  assembled  in 
consequence  of  the  first  election  they  shall,  by  lot  or  drawing,  be 
divided  in  each  division  into  two  classes ;  the  seats  of  the  members 
of  the  first  class  shall  be  vacated  at  the  end  of  two  years  and  the 
seats  of  the  members  of  the  second  class  shall  be  vacated  at  the 
end  of  four  years,  so  that  one  member  of  the  senate  shall,  after  the 
first  election,  be  elected  biennially  at  the  regular  election  from  each 
division.  The  house  of  representatives  shall  consist  of  sixteen 
members,  four  from  each  of  the  four  judicial  divisions  into  which 
Alaska  is  now  divided  by  Act  of  Congress.  The  term  of  office  of 
each  representative  shall  be  for  two  years  and  each  representative 
shall  possess  the  same  qualifications  as  are  prescribed  for  members 
of  the  senate  and  the  persons  receiving  the  highest  number  of  legal 
votes  in  each  judicial  division  cast  in  said  election  for  senator  or 
representative  shall  be  deemed  and  declared  elected  to  such  office : 
Provided,  That  in  the  event  of  a  tie  vote  the  candidates  thus  af- 
fected shall  settle  the  question  by  lot.  In  case  of  a  vacancy  in  either 
branch  of  the  legislature  the  governor  shall  order  an  election  to  fill 
such  vacancy,  giving  due  and  proper  notice  thereof.  That  each 
member  of  the  legislature  shall  be  paid  by  the  United  States  the 
sum  of  fifteen  dollars  per  day  for  each  day's  attendance  while  the 
legislature  is  in  session,  and  mileage,  in  addition,  at  the  rate  of 
fifteen  cents  per  mile  for  each  mile  from  his  home  to  the  capital 
and  return  by  the  nearest  traveled  route.     (37  Stat.  513.) 

The  four  judicial  divisions  of  Alaska,  mentioned  in  this  section,  were  es- 
tablished by  amendment  of  Act  June  6,  1900,  c.  786,  J  4,  by  Act  March  3, 
1909,  c.  269,  $  2,  post,  §  3564. 

§  3532.  (Act  Aug.  24,  1912,  c.  387,  §  5.)  Election  of  members  of 
the  legislature. 
The  first  election  for  members  of  the  Legislature  of  Alaska  shall 
be  held  on  the  Tuesday  next  after  the  first  Monday  in  November, 
nineteen  hundred  and  twelve,  and  all  subsequent  elections  for  the 
election  of  such  members  shall  be  held  on  the  Tuesday  next  after 
the  first  Monday  in  November  biennially  thereafter;  that  the  quali- 
fications of  electors,  the  regulations  governing  the  creation  of  vot- 
ing precincts,  the  appointment  and  qualifications  of  election  offi- 
cers, the  supervision  of  elections,  the  giving  of  notices  thereof,  the 
forms  of  ballots,  the  register  of  votes,  the  challenging  of  voters, 
and  the  returns  and  the  canvass  of  the  returns  of  the  result  of  all 
such  elections  for  members  of  the  legislature  shall  be  the  same  as 
those  prescribed  in  the  Act  of  Congress  entitled  "An  Act  providing 
for  the  election  of  a  Delegate  to  the  House  of  Representatives  from 
the  Territory  of  Alaska,"  approved  May  seventh,  nineteen  hundred 
and  six,  and  all  the  provisions  of  said  Act  which  are  applicable  are 
extended  to  said  elections  for  members  of  the  legislature,  and  shall 
govern  the  same,  and  the  canvassing  board  created  by  said  Act 
shall  canvass  the  returns  of  such  elections  and  issue  certificates  of 
election  to  each  member  elected  to  the  said  legislature;  and  all 
the  penal  provisions  contained  in  section  fifteen  of  the  said  Act  shall 
apply  to  elections  for  members  of  the  legislature  as  fully  as  they 
now  apply  to  elections  for  Delegate  from  Alaska  to  the  House  of 
Representatives.     (37  Stat.  513.) 

Act  May   7,  1906,   c.  2083,  mentioned   in   this  section,   providing  for   the 

election  of  a  delegate  to  the  House  of  Representatives,  is  set  forth  post,  §§ 

8545-3558. 
Said  Act  May  7,  1906,  c.  2083,  was  continued  in  force  for  the  election  of 

such  delegate,  by  section  17  of  this  act,  post,  §  3559. 
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§  3533.  (Act  Aug.  24,  1912,  c.  387,  §  6.)  Convening  and  sessions 
of  legislature. 
The  legislature  of  Alaska  shall  convene  at  the  capitol  at  the  city 
of  Juneau,  Alaska,  on  the  first  Monday  in  March  in  the  year  nine- 
teen hundred  and  thirteen,  and  on  the  first  Monday  in  March  every 
two  years  thereafter;  but  the  said  legislature  shall  not  continue 
in  session  longer  than  sixty  days  in  any  two  years  unless  again 
convened  in  extraordinary  session  by  a  proclamation  of  the  gov- 
ernor, which  shall  set  forth  the  object  thereof  and  give  at  least 
thirty  days'  written  notice  to  each  member  of  said  legislature,  and 
in  such  case  shall  not  continue  in  session  longer  than  fifteen  days. 
The  governor  of  Alaska  is  hereby  authorized  to  convene  the  legis- 
lature in  extraordinary  session  for  a  period  not  exceeding  fifteen 
days  when  requested  to  do  so  by  the  President  of  the  United  States, 
or  when  any  public  danger  or  necessity  may  require  it.  (37  Stat. 
514.) 

§  3534.  (Act  Aug.  24,  1912,  c.  387,  §  7.)  Organization  of  the  leg- 
islature. 
When  the  legislature  shall  convene  under  the  law,  the  senate 
and  house  of  representatives  shall  each  organize  by  the  election 
of  one  of  their  number  as  presiding  officer,  who  shall  be  designated 
in  the  case  of  the  senate  as  "president  of  the  senate"  and  in  the 
case  of  the  house  of  representatives  as  "speaker  of  the  house  of 
representatives,"  and  by  the  election  by  each  body  of  the  subordi- 
nate officers  provided  for  in  section  eighteen  hundred  and  sixty-one 
of  the  United  States  Revised  Statutes  of  eighteen  hundred  and 
seventy-eight,  and  each  of  said  subordinate  officers  shall  receive 
the  compensation  provided  in  that  section:  Provided,  That  no 
person  shall  be  employed  for  whom  salary,  wages,  or  compensation 
is  not  provided  in  the  appropriation  made  by  Congress.  (37  Stat. 
514.) 

R.  S.  I  1861,  mentioned  in  this  section,  providing  for  subordinate  officers  for 
each  house  of  the  legislature  of  a  Territory,  was  repealed,  and  a  substitute 
in  lieu  thereof  was  enacted  by  Act  June  19,  1878,  c.  329,  |  1,  ante,  §  3451. 

§  3535.  (Act  Aug.  24,  1912,  c.  387,  §  8.)     Enacting  clause;  subject 
of  act. 

The  enacting  clause  of  all  laws  passed  by  the  legislature  shall  be 
"Be  it  enacted  by  the  Legislature  of  the  Territory  of  Alaska."  No 
law  shall  embrace  more  than  one  subject,  which  shall  be  expressed 
in  its  title.    (37  Stat.  514.) 

§  3536.  (Act  Aug.  24,  1912,  c.  387,  §  9.)     Legislative  power;  limr 
itations. 

The  legislative  power  of  the  Territory  shall  extend  to  all  rightful 
subjects  of  legislation  not  inconsistent  with  the  Constitution  and 
laws  of  the  United  States,  but  no  law  shall  be  passed  interfering 
with  the  primary  disposal  of  the  soil ;  no  tax  shall  be  imposed  up- 
on the  property  of  the  United  States ;  nor  shall  the  lands  or  other 
property  of  nonresidents  be  taxed  higher  than  the  lands  or  other 
property  of  residents;  nor  shall  the  legislature  grant  to  any  cor- 
poration, association,  or  individual  any  special  or  exclusive  privi- 
lege, immunity,  or  franchise  without  the  affirmative  approval  of 
Congress ;  nor  shall  the  legislature  pass  local  or  special  laws  in  any 
of  the  cases  enumerated  in  the  Act  of  July  thirtieth,  eighteen  hun- 
dred and  eighty-six;  nor  shall  it  grant  private  charters  or  special 
privileges,  but  it  may,  by  general  act,  permit  persons  to  associate 
themselves  together  as  bodies  corporate  for  manufacturing,  mining, 
agricultural,  and  other  industrial  pursuits,  and  for  the  conduct  of 
business  of  insurance,  savings  banks,  banks  of  discount  and  deposit 
(but  not  of  issue),  loans,  trust,  and  guaranty  associations,  for  the 
(4602)  . 
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establishment  and  conduct  of  cemeteries,  and  for  the  construction 
and  operation  of  railroads,  wagon  roads,  vessels,  and  irrigating 
ditches,  and  the  colonization  and  improvement  of  lands  in  connec- 
tion therewith,  or  for  colleges,  seminaries,  churches,  libraries,  or 
any  other  benevolent,  charitable,  or  scientific  association,  but  the 
authority  embraced  in  this  section  shall  only  permit  the  organiza- 
tion of  corporations  or  associations  whose  chief  business  shall  be 
in  the  Territory  of  Alaska;  no  divorce  shall  be  granted  by  the 
legislature,  nor  shall  any  divorce  be  granted  by  the  courts  of  the 
Territory,  unless  the  applicant  therefor  shall  have  resided  in  the 
Territory  for  two  years  next  preceding  the  application,  which  resi- 
dence and  all  causes  for  divorce  shall  be  determined  by  the  court 
upon  evidence  adduced  in  open  court ;  nor  shall  any  lottery  or  the 
sale  of  lottery  tickets  be  allowed ;  nor  shall  the  legislature  or  any 
municipality  interfere  with  or  attempt  in  anywise  to  limit  the  Acts 
of  Congress  to  prevent  and  punish  gambling,  and  all  gambling  im- 
plements shall  be  seized  by  the  United  States  marshal  or  any  of  his 
deputies,  or  any  constable  or  police  officer,  and  destroyed ;  nor  shall 
spirituous  or  intoxicating  liquors  be  manufactured  or  sold,  except 
under  such  regulations  and  restrictions  as  Congress  shall  provide; 
nor  shall  any  public  money  be  appropriated  by  the  Territory  or  any 
municipal  corporation  therein  for  the  support  or  benefit  of  any  sec- 
tarian, denominational,  or  private  school,  or  any  school  not  under 
the  exclusive  control  of  the  Government ;  nor  shall  the  Government 
of  the  Territory  of  Alaska  or  any  political  or  municipal  corporation 
or  subdivision  of  the  Territory  make  any  subscription  to  the  capital 
stock  of  any  incorporated  company,  or  in  any  manner  lend  its  credit 
for  the  use  thereof;  nor  shall  the  Territory,  or  any  municipal  cor- 
poration therein,  have  power  or  authority  to  create  or  assume  any 
bonded  indebtedness  whatever;  nor  to  borrow  money  in  the  name 
of  the  Territory  or  of  any  municipal  division  thereof ;  nor  to  pledge 
the  faith  of  the  people  of  the  same  for  any  loan  whatever,  either 
directly  or  indirectly ;  nor  to  create,  nor  to  assume,  any  indebted- 
ness, except  for  the  actual  running  expenses  thereof;  and  no  such 
indebtedness  for  actual  running  expenses  shall  be  created  or  as- 
sumed in  excess  of  the  actual  income  of  the  Territory  or  munici- 
pality for  that  year,  including  as  a  part  of  such  income  appropria- 
tions then  made  by  Congress,  and  taxes  levied  and  payable  and 
applicable  to  the  payment  of  such  indebtedness  and  cash  and  oth- 
er money  credits  on  hand  and  applicable  and  not  already  pledged 
for  prior  indebtedness :  Provided,  That  all  authorized  indebtedness 
shall  be  paid  in  the  order  of  its  creation ;  all  taxes  shall  be  uniform 
upon  the  same  class  of  subjects  and  shall  be  levied  and  collected 
under  general  laws,  and  the  assessments  shall  be  according  to  the 
actual  value  thereof.  No  tax  shall  be  levied  for  Territorial  pur- 
poses in  excess  of  one  per  centum  upon  the  assessed  valuation  of 
property  therein  in  any  one  year ;  nor  shall  any  incorporated  town 
or  municipality  levy  any  tax,  for  any  purpose,  in  excess  of  two 
per  centum  of  the  assessed  valuation  of  property  within  the  town 
in  any  one  year:  Provided,  That  the  Congress  reserves  the  ex- 
clusive power  for  five  years  from  the  date  of  the  approval  of  this 
Act  to  fix  and  impose  any  tax  or  taxes  upon  railways  or  railway 
property  in  Alaska,  and  no  acts  or  laws  passed  by  the  Legisla- 
ture of  Alaska  providing  for  a  county  form  of  government  therein 
shall  have  any  force  or  effect  until  it  shall  be  submitted  to  and  ap- 
proved by  the  affirmative  action  of  Congress ;  and  all  laws  passed, 
or  attempted  to  be  passed,  by  such  legislature  in  said  Territory 
inconsistent  with  the  provisions  of  this  section  shall  be  null  and 
void:  Provided  further,  That  nothing  herein  contained  shall  be 
held  to  abridge  the  right  of  the  legislature  to  modify  the  qualifica- 
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tions  of  electors  by  extending  the  elective  franchise  to  women.    (37 
Stat.  514.) 

Act  July  80,  1886,  c  818,  mentioned  in  this  section,  prohibiting  the  passage 
of  local  or  special  laws  by  Territorial  legislatures  in  certain  cases  specified,  is 
set  forth  ante,  §§  3486,  3487. 

Nothing  in  this  act  is  to  be  construed  to  prevent  the  legislature  passing  laws 
imposing  additional  duties  upon  certain  territorial  officers  and  providing  the 
necessary  expense  of  performing  such  duties  by  the  provisions  of  Act  Aug.  29, 
1914,  c.  292,  post,  I  3544a. 

Notes  of  Decisions 

Intoxicating  llquore^-Act  May  17,  24,  Act  March  15,  1864,  c  33,  and  Act 
1884,  prohibiting  the  sale  of  liquors  in  March  3,  1873,  c  227.  the  War  De- 
Alaska  except  unde^  certain  regula-  partment  is  clothed  with  a  discretion- 
tions,  is  valid,  being  within  the  plenary  ary  authority  over  the  introduction  of 
legislative  power  possessed  by  congress  spirituous  liquors  or  wines  into  the 
over  the  territories.  Endleman  v.  U.  S.  territory  of  Alaslca,  and  may  permit 
(1898)  86  Fed.  456,  30  C.  C.  A.  186.  such  articles  to  be  taken  there,  whether 
Congress  has  power  to  prohibit  the  they  are  or  are  not  intended  for  the 
importation,  manufacture,  and  sale  of  use  of  officers  or  troops  in  the  service 
intoxicating  liquors  in  Alaska,  and  to  of  the  United  States.  (1874)  14  Op. 
make  the  violation  of  such  prohibition  Atty.  Gen.  401. 

a  crime.  Nelson  v.  U.  &  (C.  O.  1887)  The  first  of  these  acts,  though  in 
30  Fed.  112.  form  an  amendment,  is  really  a  sub- 
Since  Alaska  is  "Indian  country,"  stitute  for  the  whole  of  section  20  of 
congress  has  power  to  enact  that  intox-  Act  June  30,  1834,  c.  161,  and  nothing 
icating  liquors  shall  not  be  manufac-  of  said  section  not  contained  in  that  act 
tured  or  sold,  and  to  authorize  the  pres-  is  left  in  force.  Id. 
ident  to  make  such  regulations  as  may  The  sale  of  liquors  on  board  of  Amer- 
be  necessary  to  carry  out  the  provi-  lean  vessels  in  Alaskan  waters,  except 
sions  of  the  law.  U.  S.  v.  Nelson  (D.  upon  permit  obtained  according  to  law 
C.  1886)  29  Fed.  202.  from  the  customs  officials,  is  a  violation 
By  Act  March  3,  1873,  c.  227,  the  of  law  and  the  regulations  thereunder, 
introduction  of  spirituous  liquors  or  (1898)  22  Op.  Atty.  Gen.  118. 
wine  into  the  territory  of  Alaska,  nn-  Such  sales  on  British  vessels  may  be 
less  authorized  by  the  War  Depart-  prohibited  under  additional  treasury 
ment,  is  absolutely  prohibited.  (1873)  regulations,  which  may  be  adopted  for 
14  Op.  Atty.  Gen.  327.  that  purpose.  Id. 
By  virtue  of  Act  Feb.  13,  1862,  c 

§  3537.  (Act  Aug.  24,  1912,  c.  387,  §  10.)  Rules,  quorum,  and  ma- 
jority. 
The  senate  and  house  of  representatives  shall  each  choose  its  * 
own  officers,  determine  the  rules  of  its  own  proceedings  not  incon- 
sistent with  this  Act,  and  keep  a  journal  of  its  proceedings;  that 
the  ayes  and  noes  of  the  members  of  either  house  on  any  question 
shall,  at  the  request  of  one-fifth  of  the  members  present,  be  entered 
upon  the  journal ;  that  a  majority  of  the  members  to  which  each 
house  is  entitled  shall  constitute  a  quorum  of  such  house  for  the 
conduct  of  business,  of  which  quorum  a  majority  vote  shall  suffice; 
that  a  smaller  number  than  a  quorum  may  adjourn  from  day  to 
day  and  compel  the  attendance  of  absent  members,  in  such  manner 
and  under  such  penalties  as  ^ach  house  may  provide ;  that  for  the 
purpose  of  ascertaining  whether  there  is  a  quorum  present  the  pre- 
siding officer  shall  count  and  report  the  actual  number  of  members 
present.    (37  Stat.  515.) 

§  3538.  (Act  Aug.  24,  1912,  c.  387,  §  11.)  Legislator  shall  not  hold 
other  office. 
No  member  of  the  legislature  shall  hold  or  be  appointed  to  any 
office  which  has  been  created,  or  the  salary  or  emoluments  of  which 
have  been  increased,  while  he  was  a  member,  during  the  term  for 
which  he  was  elected  and  for  one  year  after  the  expiration  of  such 
term ;  and  no  person  holding  a  commission  or  appointment  under 
the  United  States  shall  be  a  member  of  the  legislature  or  shall  hold 
any  office  under  the  government  of  said  Territory.    (37  Stat.  516.) 

Notes  of  Deoisions 
United    States    ofncer8.*A1a8ka    Poll      attempted  to  make  the  United  States 
Tax  Act  May  1,  1913,  in  so  far  as  it      commissioner  of  the  precinct  collector  ^ 
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of  i^oll  taxes,  held  to  make  him  an  of-  ritorial  office  on  any  person  holding  a 

ficer  of  the  territory  in  violation  of  Act  commission  or  appointment,  from  the 

Aug.  24,  1912,  prohibiting  the  territori-  United   States.     Callahan   y.   Marshall 

al  legislature  from  conferring  any  ter-  (C.  C.  A.  1914)  210  Fed.  230. 

§  3539.  (Act  Aug.  24,  1912,  c.  387,  §  12.)     Exemptions  of  legisla- 
tors. 

No  member  of  the  legislature  shall  be  held  to  answer  before  any 
other  tribunal  for  any  words  uttered  in  the  exercise  of  his  legisla- 
tive functions.  That  the  members  of  the  legislature  shall,  in  all 
cases  except  treason,  felony,  or  breach  of  the  peace,  be  privileged 
from  arrest  during  their  attendance  upon  the  sessions  of  the  respec- 
tive houses,  and  in  going  to  and  returning  from  the  same:  Pro- 
vided, That  such  privilege  as  to  going  and  returning  shall  not  cover 
a  period  of  more  than  ten  days  each  way,  except  in  the  second  di- 
vision, when  it  shall  extend  to  twenty  days  each  way,  and  the 
fourth  division  to  fifteen  days  each  way.    (3/  Stat.  516.) 

§  3540.  (Act  Aug.  24,  1912,  c.  387,  §  13.)     Passage  of  laws. 

A  bill  in  order  to  become  a  law  shall  have  three  separate  read- 
ings in  each  house,  the  final  passage  of  which  in  each  house  shall 
be  by  a  majority  vote  of  all  the  members  to  which  such  house  is 
entitled,  taken  by  ayes  and  noes,  and  entered  upon  its  journal. 
That  every  bill,  when  passed  by  the  house  in  which  it  originated  or 
in  which  amendments  thereto  shall  have;  originated,  shall  imme- 
diately be  enrolled  and  certified  by  the  presiding  officer  and  the 
clerk  and  sent  to  the  other  house  for  consideration.    (37  Stat.  516.) 

§  3541.  (Act  Aug.  24,  1912,  c.  387,  §  14.)     The  veto  power. 

Except  as  herein  provided,  all  bills  passed  by  the  legislature 
shall,  in  order  to  be  valid,  be  signed  by  the  governor.  That  every 
bill  which  shall  have  passed  the  legislature  shall  be  certified  by  the 
presiding  officers  and  clerks  of  both  houses,  and  shall  thereupon 
be  presented  to  the  governor.  If  he  approves  it,  he  shall  sign  it 
and  it  shall  become  a  law  at  the  expiration  of  ninety  days  there- 
after, unless  sooner  given  eflfect  by  a  two-thirds  vote  of  said  leg- 
islature. If  the  governor  does  not  approve  such  bill,  he  may  re- 
turn it,  with  his  objections,  to  the  legislature.  He  may  veto  any 
specific  item  or  items  in  any  bill  which  appropriates  money  for 
specific  purposes,  but  shall  veto  other  bills,  if  at  all,  only  as  a  whole. 
That  upon  the  receipt  of  a  veto  message  from  the  governor  each 
house  of  the  legislature  shall  enter  the  same  at  large  upon  its  jour- 
nal and  proceed  to  reconsider  such  bill,  or  part  of  a  bill,  and  again 
vote  upon  it  by  ayes  and  noes,  which  shall  be  entered  upon  its 
journal.  If,  after  such  reconsideration,  such  bill  or  part  of  a  bill 
shall  be  approved  by  a  two-thirds  vote  of  all  the  members  to  which 
each  house  is  entitled,  it  shall  thereby  become  a  law.  That  if  the 
governor  neither  signs  nor  vetoes  a  bill  within  three  days  (Sun- 
days excepted)  after  it  is  delivered  to  him,  "it  shall  become  a  law 
without  his  signature,  unless  the  legislature  adjourns  sine  die  prior 
to  the  expiration  of  such  three  days.  If  any  bill  shall  not  be  re- 
turned by  the  governor  within  three  days  (Sundays  excepted)  after 
it  shall  have  been  presented  to  him,  the  same  shall  be  a  law  in  like 
manner  as  if  he  had  signed  it,  unless  the  legislature,  by  its  ad- 
journment, prevents  the  return  of  the  bill,  in  which  case  it  shall  not 
be  a  law.     (37  Stat.  516.) 

§  3542.  (Act  Aug.  24,  1912,  c.  387,  §  15.)     Payment  of  legislative 
expenses. 

There  shall  be  annually  appropriated  by  Congress  a  sum  suffi- 
cient to  pay  the  salaries  of  members  and  authorized  employees  of 
the  Legislature  of  Alaska,  the  printing  of  the  laws,  and  other  inci- 
dental expenses  thereof;   the  said  sums  shall  be  disbursed  by  the 
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governor  of  Alaska,  under  sole  instructions  from  the  Secretary  of 
the  Treasury,  and  he  shall  account  quarterly  to  the  Secretary  for 
the  manner  in  which  the  said  funds  shall  have  been  expended ;  and 
no  expenditure,  to  be  paid  out  of  money  appropriated  by  Congress, 
shall  be  made  by  the  governor  or  by  the  legislature  for  objects  not 
authorized  by  the  Acts  of  Congress  making  the  appropriations,  nor 
beyond  the  sums  thus  appropriated  for  such  objects.  (37  Stat. 
516.) 

§  3543.  (Act  Aug.  24,  1912,  c.  387,  §   16.)     Laws  transmitted  to 
President  and  printed. 

The  governor  of  Alaska  shall,  within  ninety  days  after  the  close 
of  each  session  of  the  Legislature  of  the  Territory  of  Alaska,  trans- 
mit a  correct  copy  of  all  the  laws  and  resolutions  passed  by  the 
said  legislature,  certified  to  by  the  secretary  of  the  Territory,  with 
the  seal  of  the  Territory  attached;  one  copy  to  the  President  of 
the  United  States,  and  one  to  the  Secretary  of  State  of  the  United 
States;  and  the  legislature  shall  make  provisions  for  printing  the 
session  laws  and  resolutions  within  ninety  days  after  the  close  of 
each  session  and  for  their  distribution  to  public  officials  and  sale  to 
the  people  of  the  Territory.    (37  Stat.  517.) 

§  3544.  (Act  Aug.  24,  1912,  c.  387,  §  20.)  Laws  shall  be  submitted 
to  Congress. 
All  laws  passed  by  the  Legislature  of  the  Territory  of  Alaska 
shall  be  submitted  to  the  Congress  by  the  President  of  the  United 
States,  and,  if  disapproved  by  Congress,  they  shall  be  null  and  of 
no  effect.    (37  Stat.  518.) 

§  3544a.  (Act  Aug.  29,  1914,  c,  292.)  Construction  of  Act  Aug. 
24,  1912,  c.  387,  as  to  powers  of  courts  and  of  the  legislature; 
costs  of  criminal  prosecutions. 
Nothing  in  that  Act  of  Congress  entitled  "An  Act  creating  a  legis- 
lative assembly  in  the  Territory  of  Alaska  and  conferring  legislative 
power  thereon,  and  for  other  purposes,"  approved  August  twenty- 
fourth,  nineteen  hundred  and  twelve,  shall  be  so  construed  as  to  pre- 
vent the  courts  now  existing  or  that  may  be  hereafter  created  in  said 
Territory  from  enforcing  within  their  respective  jurisdictions  all 
laws  passed  by  the  legislature  within  the  power  conferred  upon  it, 
the  same  as  if  such  laws  were  passed  by  Congress,  nor  to  prevent 
the  legislature  passing  laws  imposing  additional  duties,  not  in- 
consistent with  the  present  duties  of  their  respective  offices,  upon 
the  governor,  marshals,  deputy  marshals,  clerks  of  the*  district 
courts,  and  United  States  commissioners  acting  as  justices  of  the 
peace,  judges  of  probate  courts,  recorders,  and  coroners,  and  pro- 
viding the  necessary  expenses  of  performing  such  duties,  and  in 
the  prosecuting  of  all  crimes  denounced  by  Territorial  laws  the 
costs  shall  be  paid  the.  same  as  is  now  or  may  hereafter  be  provided 
by  Act  of  Congress  providing  for  the  prosecution  of  criminal  of- 
fenses in  said  Territory,  except  that  in  prosecutions  growing  out 
of  any  revenue  law  passed  by  the  legislature  the  costs  shall  be  paid 
as  in  civil  actions  and  such  prosecutions  shall  be  in  the  name  of 
the  Territory.    (38  Stat.  710.) 

This  was  an  act  entitled  "An  act  to  amend  an  act  entitled  'An  act  creating 
a  legislative  assembly  in  the  Territory  of  Alaska  and  conferring  legislative 
power  thereon,  and  for  other  purposes,*  approved  August  twenty-fourth,  nine- 
teen hundred  and  twelve,"  cited  above. 

Act  Aug.  24, 1912,  c  387,  referred  to  in  this  section  is  set  forth  ante,  §§  3528- 
3544. 

§  3545.  (Act  May  7,  1906,  c.  2083,  §  1.)     Delegate  from  Alaska; 
qualifications ;  powers,  privileges,  and  compensation. 
The  people  of  the  Territory  of  Alaska  shall  be  represented  by  a 
Delegate  in  the  House  of  Representatives  of  the  United  States,  cho- 
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sen  by  the  people  thereof  in  the  manner  and  at  the  time  hereinafter 
prescribed,  and  who  shall  be  known  as  the  Delegate  from  Alaska. 
Such  Delegate  shall  at  the  time  of  his  election  have  been  for  seven 
years  a  citizen  of  the  United  States,  and  shall  be  an  inhabitant  and 
qnalified  voter  of  the  district  of  Alaska,  and  shall  be  not  less  than 
twenty-five  years  of  age,  and  when  duly  chosen  and  qualified  shall 
possess  the  same  powers  and  privileges  and  be  entitled  to  the  same 
rate  of  compensation  as  the  Delegates  in  the  House  of  Representa- 
tives from  the  Territories  of  the  United  States:  Provided,  how- 
ever, That  such  Delegate,  in  lieu  of  all  other- allowances,  shall,  in 
addition  to  his  salary,  receive  the  sum  of  one  thousand  five  hun- 
dred dollars  per  annum,  which  shall  cover  all  mileage  and  other 
expenses  except  stationery  allowance  and  compensation  for  clerk 
hire.    (34  Sut.  169.) 

This  section  and  the  thirteen  sections  next  following  were  sections  1,  8-15, 
of  an  act  entitled  '*An  act  providing  for  the  election  of  a  Delegate  to  the 
House  of  Representatives  from  the  Territory  of  Alaslta." 

Section  2  of  the  act  related  principally  to  the  first  election  for  Delegate, 
and  prescribed  the  time  for  subsequent  elections.  It  is  omitted  as  temporary 
in  part,  and  superseded  by  Act  Aug.  24,  1912.  c.  387,  8  17,  post,  {  3559. 

The  compensation  of  Delegates  from  the  Territories,  mentioned  in  this  sec- 
tion, was  fixed  at  $7,500  per  annum,  by  Act  Feb.  26,  1907,  c  1635,  {  4,  ante, 
S  36. 

§  3546.  (Act  May  7,  1906,  c.  2083,  §  3.)     Voters;  qualifications. 

All  male  citizens  of  the  United  States  twenty-one  years  of  age 
and  over  who  are  actual  and  bona  fide  residents  of  Alaska,  and 
who  have  been  such  residents  continuously  during  the  entire  year 
immediately  preceding  the  election,  and  who  have  been  such  resi- 
dents continuously  for  thirty  days  next  preceding  the  election  in 
the  precinct  in  which  they  vote,  shall  be  qualified  to  vote  for  the 
election  of  a  Delegate  from  Alaska.    (34  Stat.  170.) 

§  3547.  (Act  May  7,  1906,  c.  2083,  §  4.)  Election  districts  in 
towns ;  election  officers ;  polling  places ;  notices  of  election. 
Each  incorporated  town  in  the  district  of  Alaska  shall  constitute 
an  election  district,  and  where  the  population  of  such  town  exceeds 
one  thousand  inhabitants  the  common  council  may,  in  their  discre- 
tion, at  least  thirty  days  before  the  election,  divide  the  district  into 
two  or  more  voting  precincts  and  define  the  boundaries  of  each  pre- 
cinct; and  the  said  common  council  shall  also  appoint,  at  least 
thirty  days  before  the  election,  three  judges  of  election  and  two 
clerks 'for  each  voting  precinct,  all  of  whom  shall  be  qualified  vot- 
ers of  the  precinct;  and  no  more  than  two  judges  and  one  clerk 
shall  belong  to  the  same  political  party.  The  common  council  shall 
also,  at  least  thirty  days  before  the  date  of  the  election,  provide  a 
suitable  polling  place  for  each  voting  precinct  and  give  due  notice 
of  the  election  by  posting  a  written  or  printed  notice  in  three  public 
places  in  each  precinct,  specifying  the  time  and  place  of  the  elec- 
tion, and  in  case  there  are  one  or  more  newspapers  of  general  circula- 
tion published  in  the  town,  then  a  copy  of  said  notice  shall  also  be 
published  in  one  of  such  newspapers  at  least  once  a  week  for  two 
consecutive  weeks  next  prior  to  the  date  of  the  election.  (34  Stat. 
170.) 

§  3548.  (Act  May  7,  1906,  c.  2083,  §  5.)  Election  districts  outside 
of  towns ;  duties  pf  commissioners ;  voting  precincts ;  notices 
of  election ;  judges  of  election. 

All  of  the  territory  in  each  recording  district  now  existing  or  here* 
after  created  situate  outside  of  an  incorporated  town  shall,  for  the 
purposes  of  this  act,  constitute  one  election  district;  that  in  each 
year  in  which  a  Delegate  is  to  be  elected  the  commissioner  in  each 
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of  said  election  districts  shall,  at  least  thirty  days  before  the  date 
of  said  first  election,  and  at  least  sixty  days  before  the  date  of  each 
subsequent  election,  issue  an  order  and  notice,  signed  by  him  and 
entered  in  his  records  in  a  book  to  be  kept  by  him  for  that  purpose, 
in  which  said  order  and  notice  he  shall — 

First.  Divide  his  election  district  into  such  number  of  voting 
precincts  as  may  in  his  judgment  be  necessary  or  convenient,  de- 
fining the  boundaries  of  each  precinct  by  natural  objects  and  per- 
manent monuments  or  landmarks,  as  far  as  practicable,  and  in  such 
manner  that  the  boundaries  of  each  can  be  readily  determined  and 
become  generally  known  from  such  description,  specify  a  polling 
place  in  each  of  said  precincts,  and  give  to  each  voting  precinct  an 
appropriate  name  by  which  the  same  shall  thereafter  be  designated : 
Provided,  however,  That  no  such  voting  precinct  shall  be  establish- 
ed with  less  than  thirty  qualified  voters  resident  therein ;  that  the 
precincts  established  as  aforesaid  shall  remain  as  permanent  pre- 
cincts for  all  subsequent  elections,  unless  discontinued  or  changed 
by  order  of  the  commissioner  of  that  district. 

Second.  Give  notice  of  said  election,  specifying  in  said  notice, 
among  other  things,  the  date  of  such  election,  the  boundary  of  the 
voting  precincts  as  established,  the  location  of  the  polling  place 
in  the  precinct,  and  the  hours  between  which  said  polling  places 
will  be  open. 

Said  order  and  notice  shall  be  given  publicity  by  said  commis- 
sioner by  posting  copies  of  the  same  at  least  twenty  days  before 
the  date  of  said  first  election,  and  at  least  thirty  days  before  the 
date  of  each  subsequent  election.  Said  copies  shall  be  posted  as  fol- 
lows :  One  at  the  office  of  the  commissioner  in  said  district,  and 
three  copies  to  be  posted  in  three  conspicuous  public  places  in  each 
of  said  voting  precincts  as  established,  one  of  which  shall  be  the  des- 
ignated polling  place  in  each  precinct;  and  said  commissioner  shall 
also  mail  a  certified  copy  of  said  order  and  notice  to  the  governor 
of  Alaska  at  his  official  residence. 

That  at  least  thirty  days  prior  to  the  date  of  the  holding  of  such 
election  the  commissioner  shall  select,  notify,  and  appoint  from 
among  the  qualified  electors  in  each  voting  precinct  three  judges 
of  election  for  said  precinct,  no  more  than  two  of  whom  shall  be 
of  the  same  political  party.  Said  commissioner  shall  notify  all  of 
said  judges  of  election  of  their  appointment  as  such,  so  that  each 
and  all  of  them  shall  receive  said  notice  at  least  ten  days  before 
the  date  of  the  election.    (34  Stat.  171.) 

§  3549.  (Act  May  7,  1906,  c.  2083,  §  6.)  Judges  of  election  to  con- 
stitute election  board;  duties;  oath;  authority  to  administer 
oaths  to  voters,  etc.;  performance  of  duties  of  clerks  of  elec- 
tion. 

The  judges  of  election  of  each  voting  precinct  shall  constitute  the 
election  board  for  said  precinct  and  shall  supervise  and  have  charge 
of  the  election  therein.  They  shall  secure  and  provide  a  place  for 
holding  the  election  and  a  suitable  ballot  box.  They  shall  pass 
upon  the  qualification  of  the  voter  and,  if  he  be  found  qualified, 
receive  and  deposit  his  ballot  in  the  ballot  box,  and  shall  canvass 
and  make  a  return  of  the  votes  cast,  as  hereinafter  provided. 

That  the  members  of  said  election  board  in  each  precinct,  before 
entering  upon  the  duties  of  their  office,  shall  each  severally  take 
an  oath,  which  shall  be  reduced  to  writing,  before  an  officer  quali- 
fied to  administer  oaths,  to  honestly,  faithfully,  and  promptly  per- 
form the  duties  of  their  positions ;  and  if  no  officer  qualified  to  ad- 
minister oaths  be  present  or  available,  then  any  one  of  said  duly 
appointed  or  selected  judges  of  election  may  administer  the  neces- 
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sary  oath  to  said  other  two  judges,  and  he  shall  afterwards  in  turn 
be  sworn  by  one  of  them. 

That  each  of  said  judges  shall  have  authority  to  administer  any 
oath  to  the  voter  necessary  or  proper  under  this  act,  and  said 
judges  shall  have  equal  authority ;  and  in  case  of  any  question  or 
disagreement  over  any  matter  during  the  course  of  said  election  the 
decision  of  the  majority  of  said  judges  shall  govern. 

That  two  of  the  three  judges  of  election  in  each  voting  precinct, 
outside  of  incorporated  towns,  to  be  selected  by  a  majonty  of  said 
judges  shall  also  perform  the  duties  of  clerks  of  election  for  that 
precinct;  the  two  judges  performing  the  duties  of  clerks  shall  be 
of  different  political  parties;  it  shall  be  the  duty  of  the  clerks  at 
each  voting  precinct  to  make  a  full  written  record  of  such  elec- 
tion as  held  in  that  precinct,  and  each  of  them  shall  keep  a  correct 
duplicate  register  and  enter  therein  the  names  of  the  voters  and 
the  fact  that  they  have  voted,  or  have  offered  to  vote  and  were 
refused,  and  a  brief  statement  of  the  reasons  for  said  refusal.  (34 
Stat.  171.) 

§  3550.  (Act  May  7,  1906,  c.  2083,  §  7.)  Watchers  at  polls  author- 
ized. 

Each  of  the  candidates  for  the  office  of  Delegate  herein  provided 
for,  at  any  election  held  hereunder,  shall  be  entitled  to  one  watcher 
at  each  voting  precinct,  who  shall  be  permitted  to  be  present  with- 
in the  place  of  voting  at  such  precinct,  and  in  some  place  therein 
where  he  may  at  all  times  be  in  full  view  of  every  act  done.  Such 
watcher  shall  have  the  right  to  be  so  present  at  all  times  from  the 
opening  of  the  polls  until  the  ballots  are  finally  counted  and  the 
result  certified  by  the  election  board.  Each  watcher  shall  be  re- 
quired to  present  to  the  election  board  proper  credentials,  signed 
by  the  candidate  he  represents,  showing  him  to  be  the  duly  author- 
ized watcher  for  such  person.    (34  Stat.  172.) 

§  3551.  (Act  May  7,  1906,  c.  2083,  §  8.)  Filling  vacancies  in  elec- 
tion board  at  time  for  election. 
In  case  any  of  the  judges  of  election  selected  as  herein  provided 
for  any  precinct  shall  fail  to  appear  and  qualify  at  the  time  and 
place  designated  for  the  election  for  which  they  shall  be  appointed, 
then,  in  that  event,  the  qualified  voters  present  may,  by  a  majority 
viva  voce  vote,  select  a  suitable  person  or  persons  to  fill  the  vacancy 
or  vacancies  in  said  election  board ;  and  the  person  or  persons  so 
selected  shall  qualify  and  serve  on  said  election  board,  with  the 
same  powers  and  in  the  same  manner  as  if  appointed  as  hereinbe- 
fore provided.    (34  Stat.  172.) 

§  3552.  (Act  May  7,  1906,  c.  2083,  §  9.)  Hours  for  voting;  ballots, 
and  form  thereof;  casting  ballots;  register  of  votes. 

The  election  boards  herein  provided  for  shall  keep  the  several 
polling  places  open  for  reception  of  votes  from  eight  o'clock  ante- 
meridian until  seven  o'clock  postmeridian  on  the  day  of  election. 
The  voting  at  said  election  shall  be  by  printed  or  written  ballot.     *     * 

At  all  elections  after  said  first  election  the  ballot  shall  be  sub- 
stantially in  the  following  form : 

"For  Delegate  prom  Alaska. 
"(Here  insert  the  name  of  the  person  voted  for.)" 
Such  ballot  shall  be  folded  by  the  voter  so  as  not  to  disclose  the 
vote,  and  by  him  handed  to  any  one  of  the  judges  of  election,  who 
shall  immediately,  in  the  presence  of  the  voter  and  of  all  the  mem- 
bers of  the  election  board,  deposit  the  same,  folded  as  aforesaid,  in 
the  ballot  box,  where  the  same  shall  remain  untouched  until  the 
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polls  are  closed.  At  the  time  the  ballot  is  so  deposited  the  clerks 
of  election  shall  each  of  them  enter  in  his  duplicate  register  the 
name  of  the  voter  and  the  fact  that  he  has  voted.    (34  Stat  172.) 

The  portion  of  this  section  omitted  here  prescribed  the  form  of  the  ballot 
at  the  first  election  for  Delegate,  and  was  temporary  merely. 

§  3553.  (Act  May  7,  1906,  c.  2083,  §  10.)  Challenges;  oath  re- 
quired of  voter;  acceptance  or  rejection;  punishment  for 
swearing  falsely. 
Any  person  offering  to  vote  may  be  challenged  by  any  election 
officer  or  any  other  person  entitled  to  vote  at  the  same  polling 
place,  or  by  any  duly  appointed  watcher,  and  when  so  challenged 
before  being  allowed  to  vote  he  shall  make  and  subscribe  to  the 
following  oath:  "You  do  solemnly  swear  (or  affirm,  as  the  case 
may  be)  that  you  are  twenty-one  years  of  age  and  a  citizen  of  the 
United  States;  that  you  are  an  actual  and  bona  fide  resident  of 
Alaska,  and  have  been  such  resident  during  the  entire  year  imme- 
diately preceding  this  election,  and  have  been  a  resident  in  this 
voting  precinct  for  thirty  days  next  preceding  this  election,  and  that 
you  have  not  voted  at  this  election,"  and  further  naming  the  place 
from  which  the  voter  came  immediately  prior  to  living  in  the  pre- 
cinct in  which  he  offers  to  vote,  and  giving  the  length  of  time  of 
his  residence  in  the  former  place.  And  when  he  has  made  such  an 
affidavit  he  shall  be  allowed  to  vote;  but  if  any  person  so  chal- 
lenged shall  refuse  or  fail  to  take  such  oath  and  sign  such  affidavit, 
then  his  vote  shell  be  rejected;  and  any  person  swearing  falsely 
in  any  such  affidavit  shall  be  guilty  of  perjury  and  shall,  upon  con- 
viction thereof,  suffer  punishment  as  is  prescribed  by  law  for  per- 
sons guilty  of  perjury.    (34  Stat.  172.) 

§  3554.  (Act  May  7,  1906,  c.  2083,  §  11.)  Canvass  of  votes;  cer- 
tificates of  result,  and  disposition  thereof  and  of  registers  of 
voters,  etc. ;  preservation  of  documents. 

The  election  board  at  each  polling  place,  as  soon  as  the  polls 
are  closed,  shall  immediately  publicly  proceed  to  open  the  ballot  box 
and  count  and  canvass  the  votes  cast,  and  they  shall  thereupon, 
under  their  hands  and  seals,  make  out  in  duplicate  a  certificate  of 
the  result  of  said  election,  specifying  the  number  of  votes,  in  words 
and  figures,  cast  for  each  candidate,  and  they  shall  then  immediate- 
ly carefully  and  securely  seal  up  in  one  envelope  one  of  said  dupli- 
cate certificates  and  one  of  the  registers  of  voters,  all  the  ballots 
cast,  and  all  affidavits  made,  and  mail  such  envelope,  with  said  pa- 
pers inclosed,  at  the  nearest  post-office  by  registered  mail,  if  pos- 
sible, duly  addressed  to  the  governor  of  Alaska  at  his  place  of 
residence,  with  the  postage  prepaid  thereon. 

The  other  duplicate  certificate  and  register  of  voters,  with  the 
oaths  of  the  judges  of  election,  the  judges  of  election  shall  at  once 
seal  up  in  an  envelope  addressed  to  the  clerk  of  the  district  court 
for  the  division  in  which  the  precinct  is  situate,  at  his  place  of  res- 
idence,- with  the  postage  thereon  prepaid,  and  deposit  the  same  in 
the  nearest  post-office,  by  registered  mail,  if  possible.  And  the  said 
clerk  shall,  as  soon  as  he  receives  the  said  duplicate  certificate,  at 
once  make  out  and  duly  mail  to  the  governor  of  Alaska  a  certified 
copy  of  such  certificate. 

The  clerks  of  the  district  courts  for  the  various  divisions  of  Alas- 
ka and  the  governor  of  Alaska  shall  each  retain  and  carefully  pre- 
serve all  such  documents  received  by  them  until  the  end  of  the  term 
for  which  the  Delegate  chosen  has  been  elected.    (34  Stat.  173.) 
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§  3555.  (Act  May  7,  1906,  c.  2083,  §  12.)  Canvassing  board  for 
Territory;  making  canvass;  declaration  of  result. 

The  governor,  the  surveyor-general,  and  the  collector  of  customs 
for  Alaska  shall  constitute  a  canvassing  board  for  the  Territory  of 
Alaska  to  canvass  and  compile  in  writing  the  vote  specified  in  the 
certificates  of  election  returned  to  the  governor  from  all  the  sev- 
eral election  precincts  as  aforesaid. 

The  said  canvassing  board  shall  commence  the  performance  of  its 
duties  at  the  office  of  the  governor  within  ten  days  after  the  third 
Tuesday  of  October  in  each  year  in  which  an  election  is  held  un- 
der and  by  virtue  of  this  act,  and  shall  continue  with  such  work 
from  day  to  day  until  the  same  is  completed;  and  said  canvass 
shall  be  publicly  made. 

In  case  it  shall  appear  to  said  board  that  no  election  return  as 
hereinbefore  prescribed  has  been  received  by  the  governor  from 
any  precinct  in  which  an  election  has  been  held,  the  said  board 
may  accept  in  place  thereof  the  certified  copy  of  the  certificate  of 
election  for  such  precinct  received  from  the  clerk  of  the  court,  and 
may  canvass  and  compile  the  same  with  the  other  election  returns. 

Said  board,  upon  the  completion  of  said  canvass,  shall  declare 
the  person  who  has  received  the  greatest  number  of  votes  for  Dele- 
gate to  be  the  duly  elected  Delegate  from  Alaska  for  the  term  for 
which  he  has  been  so  elected,  and  shall  issue  and  deliver  to  him 
in  writing  under  their  hands  and  seals  a  certificate  of  his  election. 
(34  Stat.  173.) 

§  3556.  (Act  May  7,  1906,  c.  2083,  §  13.)     Fees;    publication  of 
election  notices  in  newspapers;  posting  notices  m  voting  pre- 
cincts; rental  of  polling  places;   compensation  of  election  of- 
ficers. 
Each  newspaper  in  Alaska  authorized  to  publish  the  notice  of 
election  provided  for  herein,  and  having  published  the  same  ac- 
cording to  law,  shall  be  entitled  to  receive  therefor  not  more  than 
ten  dollars  for  the  entire  publications  of  any  one  election;    that 
each  commissioner  in  the  Territory  of  Alaska  is  authorized  to  con- 
tract for  the  proper  posting  of  all  elections  notices,  as  provided 
herein,  in  each  voting  precinct  created  in  his  said  election  district, 
and  that  not  more  than  the  sum  of  ten  dollars  at  each  election 
shall  be  allowed  for  the  rental  of  a  proper  polling  place  in  each 
voting  precinct  in  Alaska;  that  each  of  the  judges  of  election  who 
shall  qualify  and  serve  as  such  in  any  precinct  on  said  election  day 
and  each  of  the  clerks  of  election  in  an  incorporated  town  shall 
be  entitled  to  a  compensation  of  five  dollars  for  all  services  per- 
formed. (34  Stat.  174.) 

§  3557.  (Act  May  7,  1906,  c.  2083,  §  14.)  Payment  of  election  ex- 
penses ;  certification  with  vouchers ;  audit. 
The  compensation  for  said  newspaper  publications,  the  proper 
posting  of  said  notices,  the  rental  of  said  polling  places,  the  fees 
of  the  judges  and  clerks  of  election  in  each  precinct,  together  with 
the  cost  of  securing  a  ballot  box  and  the  cost  of  necessary  postage 
and  stationery,  shall  be  certified  with  proper  vouchers  and  receipts 
attached  by  various  election  officials  to  the  judge  of  the  district 
court  in  the  said  judicial  division  in  which  said  voting  precinct  is 
situate,  and  the  same  shall  be  audited  by  said  judge  and  shall  be 
paid  by  the  clerk  of  the  court  of  said  division  out  of  the  same  fund 
and  in  the  same  manner  as  the  incidental  expenses  of  said  district 
court  are  paid.    (34  Stat  174.) 
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§  3558.  (Act  May  7,  1906,  c.  2083,  §  15.)  Hindering,  etc.,  voting, 
illegal  voting,  intimidation,  bribery,  etc.,  changing  election  re- 
turns, etc.,  and  neglect  or  violation  of  duty  by  officers  of  elec- 
tion, punishable;  jurisdiction  of  offenses. 
Any  person  who,  by  any  means,  shall  hinder,  delay,  prevent,  or 
obstruct  any  other  person  from  qualifying  himself  to  vote  or  from 
lawfully  voting  at  any  election  herein  provided  for,  or  who  shall 
knowingly  personate  and  vote  or  attempt  to  vote  in  the  name  of 
any  other  person,  or  who  shall  vote  more  than  once  at  the  same 
election,  or  shall  vote  at  a  place  where  or  at  a  time  when  he  may 
not  lawfully  be  entitled  to  vote,  or  shall  do  any  unlawful  act  to 
secure  an  opportunity  to  vote,  for  himself  or  for  any  other  person, 
or  who,  by  or  through  any  force,  threat,  intimidation,  bribery,  re- 
ward or  offer  thereof,  unlawfully  vote  himself  or  procures  another 
to  vote,  or  prevents  or  induces  another  to  refrain  from  exercising 
his  right  of  suffrage,  or  induces  by  any  means  any  officer  of  an 
election  to  do  any  unlawful  act  or  omit  to  do  his  duty  in  any  man- 
ner, or  who,  directly  or  indirectly,  in  any  manner  shall  fraudulent- 
ly change  or  cause  to  be  changed  the  returns  or  the  true  and  lawful 
result  of  any  election  hereunder  or  shall  attempt  to  do  the  same, 
or  who  shall  delay,  cause  to  be  delayed,  or  connive  at  the  delay  of 
election  returns  in  any  manner  or  attempt  to  do  so,  shall  be  guilty 
of  a  crime,  and  upon  the  conviction  thereof  shall  be  punished  by  a 
fine  of  not  more  than  five  hundred  dollars  nor  less  than  one  hun- 
dred dollars,  or  imprisoned  not  more  than  three  years,  or  both,  in 
the  discretion  of  the  court,  and  pay  the  costs  of  the  prosecution ; 
and  every  officer  of  an  election  held  hereunder  who  neglects  to 
perform  or  violates  any  duty  imposed  upon  him  as  such  officer,  or 
knowingly  does  any  unauthorized  act  with  the  intent  to  affect  the 
election  or  the  result  thereof,  or  who  shall  permit,  make,  or  con- 
nive at  any  false  count  or  certificate  of  election,  or  who  shall  con- 
ceal, withhold,  destroy,  or  willfully  delay  the  returns  of  election, 
or  connive  at  the  same  being  done,  or  who  shall  aid,  counsel,  or 
procure  any  person  to  do  or  attempt  to  do  any  act  made  a  crime 
hereinbefore,  or  guilty  of  a  crime,  and  upon  conviction  thereof  shall 
be  punished  by  a  fine  of  not  less  than  two  hundred  dollars  nor  more 
than  one  thousand  dollars,  or  by  imprisonment  of  not  more  than 
five  years,  or  both,  in  the  discretion  of  the  court,  and  shall  pay  all 
costs  of  the  prosecution;  and  jurisdiction  of  all  such  matters  is 
hereby  conferred  upon  the  district  court  of  Alaska.    (34  Stat.  174.) 

§  3559.  (Act  Aug.  24,  1912,  c.  387,  §  17.)     Election  of  Delegates. 

After  the  year  nineteen  hundred  and  twelve  the  election  for  Dele- 
gate from  the  Territory  of  Alaska,  provided  by  "An  Act  providing 
for  the  election  of  a  Delegate  to  the  House  of  Representatives  from 
the  Territory  of  Alaska,"  approved  May  seventh,  nineteen  hundred 
and  six,  shall  be  held  on  the  Tuesday  next  after  the  first  Monday 
in  November  in  the  year  nineteen  hundred  and  fourteen,  and  every 
second  year  thereafter  on  the  said  Tuesday  next  after  the  first 
Monday  in  November,  and  all  of  the  provisions  of  the  aforesaid  Act 
shall  continue  to  be  in  full  force  and  effect  and  shall  apply  to  the 
said  election  in  every  respect  as  is  now  provided  for  the  election  to 
be  held  in  the  month  of  August  therein :  Provided,  That  the  time 
for  holding  an  election  in  said  Territory  for  Delegate  in  Alaska  to 
the  House  of  Representatives  to  fill  a  vacancy,  whether  such  va- 
cancy is  caused  by  failure  to  elect  at  the  time  prescribed  by  law, 
or  by  the  death,  resignation,  or  incapacity  of  a  person  elected,  may 
be  prescribed  by  an  act  passed  by  the  Legislature  of  the  Territory 
of  Alaska:  Provided  further,  That  when  such  election  is  held  it 
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shall  be  governed  in  every  respect  by  the  laws  passed  by  Congress 
governing  such  election.    (37  Stat.  517.) 

Act  May  7,  1906,  c.  283,  mentioned  in  this  section,  is  set  forth  ante,  §| 
3545-3558. 

§  3560.  (Act  June  6,  1900,  c.  786,  §  2.)  Governor;  authority  in 
general ;  inquiry  into  seal  killing,  etc.,  operations,  and  reports 
to  Congress  thereon ;  reports  to  the  President  of  official  acts, 
etc.;  appointment  of  notaries  public. 
There  shall  be  appointed  for  the  district  a  governor,  who  shall 
reside  therein  during  his  term  of  office  and  be  charged  with  the 
interests  of  the  United  States  Government  within  the  district.  To 
the  end  aforesaid  he  shall  have  authority  to  see  that  the  laws  en- 
acted for  the  district  are  enforced  and  to  require  the  faithful  dis- 
charge of  their  duties  by  the  officials  appointed  to  administer  the 
same.  He  may  also  grant  reprieves  for  offenses  committed  against 
the  laws  of  the  district  or  of  the  United  States  until  the  decision  of 
the  President  thereon  shall  be  made  known.  He  shall  be  ex  officio 
commander  in  chief  of  the  militia  of  the  district,  and  shall  have 
power  to  call  out  the  same  when  necessary  to  the  due  execution 
of  the  laws  and  to  preserve  the  peace,  and  to  cause  all  able-bodied 
citizens  of  the  United  States  in  the  district  to  enroll  and  serve  as 
such  when  the  public  exigency  demands;  and  he  shall  perform 
generally  in  and  over  said  district  such  acts  as  pertain  to  the  office 
of  governor  of  a  Territory,  so  far  as  the  same  may  be  made  or  be- 
come applicable  thereto. 

*  *  The  governor  shall  from  time  to  time  inquire  into  the  opera- 
tions of  any  person,  company,  association,  or  corporation  authorized 
by  the  United  States,  by  contract  or  otherwise,  to  kill  seal  or  other 
fur-bearing  animals  in  the  district,  and  any  and  all  violations  by 
such  person,  company,  association,  or  corporation  of  the  agree- 
ment with  the  United  States  under  which  the  operations  are  being 
conducted,  and  shall  annually  report  to  Congress  the  result  of 
such  inquiries. 

He  shall  make  an  annual  report,  on  the  first  day  of  October  in 
each  year,  to  the  President  of  the  United  States,  of  his  official  acts 
and  doings,  and  of  the  condition  of  the  district,  with  reference  to 
its  resources,  industries,  population,  and  the  administration  of  the 
civil  government  thereof.  And  the  President  of  the  United  States 
shall  have  power  to  review  and  to  confirm  or  annul  any  reprieves 
granted  or  other  acts  done  by  him. 

The  governor  may  appoint  and  commission  one  or  more  notaries 
public  for  the  district,  and  appointments  of  notaries  public  here- 
tofore made  by  him  are  hereby  legalized,  and  all  acts  performed 
by  them  by  virtue  of  their  notarial  commissions  shall  be  for  all  pur- 
poses as  valid  as  though  the  governor  had  at  the  time  full  and  com- 
plete legal  authority  to  appoint  and  commission  them.  (31  Stat. 
321.) 

This  section  was  section  2  of  Title  I  of  the  Carter  Act,  cited  above,  en- 
titled  "An  act  making  further  proTision  for  a  civil  government  for  Alaska, 
and  for  other  purposes.*' 

This  act  was  divided  into  three  Titles:  Title  I,  containing  provisions  for 
the  government  of  Alaska;  Title  II,  constituting  a  Code  of  Civil  Procedure; 
and  Title  III,  entitled  "Civil  Code  for  the  District  of  Alaska."  Said  Titles 
II  and  III  were  separately  divided  into  numerous  chapters  and  sections.  Their 
provisions  are  omitted,  as  merely  local  in  their  operation. 

Section  1  of  Title  I  of  the  act,  preceding  this  section,  provided  that  the 
Territory  should  constitute  a  civil  and  judicial  district,  the  government  of 
which  should  be  organized  and  administered  as  afterwards  provided  by  the 
act,  and  prescribed  the  place  for  the  seat  of  government  It  was  superseded 
by  provisions  of  the  same  nature  of  Act  Aug.  24,  1912,  c.  387,  §§  1-3,  ante, 
S{  3528-3530. 
The  second  paragraph  of  this  section,  omitted  here,  making  it  the  duty  of 
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the  Governor,  sabject  to  the  direction  and  approval  of  the  Secretary  of  the 
Interior,  to  advertise  for  and  receive  bids  and  contract  for  the  care  and 
custody  of  persons  legally  adjudged  insane,  was  superseded  by  provisions 
imposiupr  similar  duties  on  the  Secretary  of  the  Interior,  made  by  Act  April 
28,  1904,  c.  1773,  33  Stat  526,  and  Act  Feb.  6,  1909,  c.  80,  §  7,  post,  §  3611. 

The  third  paragraph  of  this  section,  requiring  the  Governor  to  inquire  into 
the  operations  of  any  person,  etc.,  or  corporation  authorized  by  the  United 
States  to  kill  seal  or  other  fur-bearing  animals  in  the  District,  and  to  report 
thereon,  was  superseded,  so  far  as  it  relates  to  such  killing  of  fur  seals,  by 
subsequent  provisions  for  regulating  the  killing  of  fur  seals  and  the  taking 
of  sealskins  on  the  Pribilof  Islands,  the  right  to  be  exercised  by  officers,  agents, 
etc.,  of  the  United  States,  made  by  Act  April  21,  1910,  c.  183,  post,  §§  8856- 
8858.  And  all  killing  of  fur  seals  in  Alaska  was  suspended  for  a  period  of 
five  years  by  Act  Aug.  24,  1912,  c.  373,  §  11,  post,  f  8838. 

Other  provisions  of  said  Title  I  of  the  act,  relating  to  the  government 
of  the  Territory  in  general,  are  set  forth  post,  §{  3561,  3564-3569,  3572-3589, 
3691. 

Nothing  in  Act  Aug.  24,  1912,  c.  387,  ante,  §§  352S-d544,  is  to  be  construed 
to  prevent  the  legislature  from  imposing  additional  duties,  not  inconsistent 
with  the  present  duties,  on  the  governor,  and  providing  the  expenses  of  per- 
forming such  duties,  by  the  terms  of  Act  Aug.  29,  1914,  c.  292,  ante,  §  3544a. 

§  3561.  (Act  June  6,  1900,  c.  786,  §  3.)     Surveyor-general  to  be  ex 
officio  secretary;   duties  as  secretary. 
The  surveyor-general  of  the  district  shall  be  ex  officio  secretary 
thereof,  and  as  such  shall  be  custodian  of  the  district  seal,  which 
shall  be  provided  by  the  Attorney-General.    The  surveyor-general, 
as  ex  officio  secretary  of  the  district,  shall  perform  the  official  du- 
ties required  by  law  to  be  performed  by  the  secretary  of  a  Territory 
of  the  United  States,  in  so  far  as  applicable  to  said  district,  and 
such  other  duties  as  may  be  required  by  law.    (31  Stat.  322.) 
See  notes  to  section  2  of  this  act,  ante,  {  3560. 

§  3562.  (Act  March  3,  1905,  c.  1497,  §  1.)  Fees  for  services  as  sec- 
retary. 
In  case  the  law  requires  or  authorizes  any  service  to  be  perform- 
ed or  any  act  to  be  done  by  the  secretary  of  the  district  of  Alaska 
and  there  is  no  provision  of  law  requiring  the  payment  of  a  fee  for 
such  service  by  the  person  for  whose  benefit  the  same  is  performed, 
the  Secretary  of  the  Interior  may  prescribe  such  fees  for  said  serv- 
ice as  he  may  deem  proper.     (33  Stat.  1265.) 

This  section  and  the  section  next  following  were  sections  1,  3,  of  an  act 
entitled  "An  act  to  further  prescribe  the  daties  of  the  secretary  of  the  district 
of  Alaska,  and  for  other  purposes." 

Section  2  of  the  act,  prescribing  the  disposition  of  the  fees  of  the  secretary. 
Is  set  forth  post,  §  3590. 

§  3563.  (Act  March  3,  1905,  c.  1497,  §  3.)     Secretary's  bond. 

The  secretary  of  the  district  of  Alaska,  before  entering  upon  the 
duties  of  said  office,  shall  execute  a  bond  with  sufficient  sureties, 
to  be  approved  by  the  Secretary  of  the  Interior,  and  in  such  penal 
sum  as  the  Secretary  of  the  Interior  may  prescribe,  conditioned  up- 
on the  safe-keeping,  faithful  disbursement,  and  proper  accounting 
for  all  moneys  from  whatsoever  source  which  may  come  into  his 
hands  as  such  secretary.  {33  Stat.  1266.) 
See  notes  to  section  1  of  this  act,  ante,  §  3562. 

§  3564.  (Act  June  6,  1900,  c.  786,  §  4,  as  amended,  Act  March  3, 

1909,  c.  269,  §  2.)     District  court;   judges,  salary,  residence, 

etc. ;  divisions  of  court,  to  be  also  recording  divisions ;  terms 

of  court;   interpreters,  stenographers,  and  expenses  of  court; 

notice  of  terms. 

There  is  hereby  established  a  district  court  for  the  district  of 

Alaska,  with  the  jurisdiction  of  circuit  and  district  courts  of  the 

United  States  and  with  general  jurisdiction  in  civil,  criminal,  equity, 

and  admiralty  causes;  and  four  district  judges  shall  be  appointed 

for  the  district,  each  at  an  annual  salai^r  of  seven  thousand  five 


(4614) 


Digitized  by 


Uoogle 


Ch.  3a)         thb, territories  and  insular  possessions  §  3564 

hundred  dollars,  who  shall  during  their  terms  of  office  reside  in  the 
divisions  of  the  district  to  which  they  may  be  respectively  assigned 
by  the  President.  The  court  shall  consist  of  four  divisions,  which 
shall  also  be  recording  divisions.  Division  numbered  one  shall  con- 
sist of  all  that  part  of  the  district  of  Alaska  lying  east  of  the  one 
hundred  and  forty-first  meridian  of  west  longitude.  Division  num- 
bered two  shall  consist  of  all  that  territory  lying  west  of  a  line  com- 
mencing on  the  Arctic  coast  at  the  one  hundred  and  forty-eighth 
meridian ;  thence  extending  south  along  the  easterly  watershed  of 
the  Colville  River  to  a  point  on  the  Rocky  Mountain  divide  between 
the  headwaters  of  Colville  River  on  the  north  and  west  and  the  wa- 
ters of  the  Chandlar  on  the  south ;  thence  southwesterly  along  the 
divide  between  the  waters  of  the  Colville  River,  the  Kotzebue 
Sound,  and  Norton  Sound  on  the  north  and  west  and  the  waters  of 
the  Yukon  on  the  south  to  the  one  hundred  and  sixty-first  meridian 
of  west  longitude ;  thence  along  said  meridian  to  the  Kuskokwim 
River;  thence  southwesterly  along  the  center  of  the  channel  of 
said  Kuskokwim  River  to  Bering  Sea ;  the  said  division  to  include 
all  the  islands  lying  north  of  the  fifty-ninth  parallel  of  north  lati- 
tude. Division  numbered  three  shall  consist  of  all  that  territory 
lying  south  and  west  of  the  line  starting  on  the  coast  of  the  Gulf 
of  Alaska  at  the  one  hundred  and  forty-first  meridian  of  west  longi- 
tude; thence  northerly  along  said  meridian  to  a  point  due  east 
from  Mount  Kimball ;  thence  west  to  summit  of  Mount  Kimball ; 
thence  southwesterly  along  the  southerly  watershed  of  the  head- 
waters of  Tanana  River ;  thence  westerly  along  the  divide  between 
the  waters  of  the  Gulf  of  Alaska  on  the  south  and  the  waters  of  the 
Yukon  on  the  north  to  the  summit  of  Mount  McKinley;  thence 
continuing  westerly  along  the  divide  between  the  waters  of  the 
Gulf  of  Alaska  and  Bristol  Bay  on  the  south  and  the  waters  of  the 
Yukon  and  Kuskokwim  on  the  north  to  the  one  hundred  and  fifty- 
ninth  meridian  of  west  longitude ;  thence  northwesterly  to  the  Kus- 
kokwim River  on  the  one  hundred  and  sixty-first  meridian  of  west 
longitude;  thence  southwesterly  along  the  center  of  said  river  to 
Bering  Sea ;  said  division  to  include  the  Alaska  peninsula,  the  Aleu- 
tian Islands,  and  all  islands  along  the  coast  of  this  district  south 
and  west  of  the  said  district  and  all  lying  south  of  the  fifty-ninth 
parallel  of  north  latitude.  Division  numbered  four  shall  consist 
of  all  that  part  of  the  district  of  Alaska  lying  east  of  the  second 
division  and  north  of  the  third  division.  One  general  term  of  court 
shall  be  held  each  year  at  Juneau,  and  such  additional  terms  at 
other  places  in  the  first  division  as  the  Attorney-General  may  direct. 
One  general  term  of  court  shall  be  held  each  year  at  Nome,  and 
such  additional  terms  at  other  places  in  the  second  division  as 
the  Attorney-General  may  direct.  One  general  term  of  court  shall 
be  held  each  year  at  Valdez,  and  such  additional  terms  at  other 
places  in  the  third  division  as  the  Attorney-General  may  direct. 
One  general  term  of  court  shall  h%  held  each  year  at  Fairbanks,  and 
such  additional  terms  at  other  places  in  the  fourth  division  as  the 
Attorney-General  may  direct.  Each  of  the  judges  is  authorized  and 
directed  to  hold  such  special  terms  of  court  as  may  be  necessary 
for  the  public  welfare  or  for  the  dispatch  of  the  business  of  the  court 
at  such  times  and  places  in  their  respective  districts  as  any  of  them, 
respectively,  may  deem  expedient,  or  as  the  Attorney-General  may 
direct ;  and  each  shall  have  authority  to  employ  interpreters  and  to 
make  allowances  for  the  necessary  expenses  of  his  court,  and  to  em- 
ploy an  official  court  stenographer  at  such  compensation  as  shall 
be  fixed  by  the  Attorney-General.     At  least  thirty  days'  notice 
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shall  be  given  by  the  judge,  or  the  clerk,  of  the  time  and  place  of 
holding  the  several  terms  of  the  court.    (31  Stat.  322.    35  Stat.  839.) 
See  notes  to  section  2  of  this  act,  ante,  {  3560. 

This  section,  as  originally  enacted,  provided  for  three  district  judges  and 
for  three  divisions  of  the  court  The  numbers  of  judges  and  of  divisions  were 
increased  to  four  each,  by  amendment  of  the  section  by  Act  March  3,  19(^, 
c  269,  S  2,  last  cited  above. 

Act  June  13,  1902,  c  1082,  32  Stat.  885,  redivided  Alaska  into  three  re- 
cording and  judicial  divisions,  prescribing  the  boundaries  of  said  divisions. 
It  was  superseded  by  said  amendment  of  this  section  by  Act  March  3,  1909, 
c.  269,  f  2. 

Notes  of  Decisions 

The  admiralty  jurisdiction  of  the  dis- 
trict court  of  Alaska  is  coextensive 
with  that  of  a  district  court  of  the 
United  States.  Its  common-law  and 
equity  practice  is  limited  by  the  Codes 
of  Alaska,  but  its  admiralty  practice  is 
determined  only  by  the  course  of  ml- 
miralty  proceedings  in  the  United  States 
district  courts.  The  Nugget  (1901)  1 
Alaska,  202. 

4.  —  AppealSd—The  district  court 
has  no  jurisdiction  over  cases  brought 
here  by  appeal  by  defendant  from  Unit- 
ed States  commissioners  acting  aR  jus- 
tice courts  under  the  statutes  of  Ore- 
gon, unless  the  amount  of  the  judgment 
is  $200  or  more;  since,  where  a  judg- 
ment is  appealed  from  by  defendant, 
and  no  question  is  presented,  growing 
out  of  a  partial  defense  or  couucerclaim 
or  set-off,  the  amount  is  fixed  by  the 
judgment  Organic  Act  Alaska,  {  7  (23 
Stat  24).  Decker  v.  Williams  (D.  0. 
1896)  73  Fed.  308. 

5.  — —  Apprentioe8.»The  district 
court  is  without  jurisdiction  to  bind 
minors  as. apprentices.  Ex  parte  Emma 
(D.  C.  1891)  48  Fed.  211. 

6.  — —  Crimes.— A  prosecution  for 
murder,  pending  at  the  time  of  the 
passage  of  the  act  of  March  3,  1899, 
establishing  a  Criminal  Code  and  Code 
of  Criminal  Procedure  for  Alaska,  must 
in  view  of  the  provision  therein  for  the 
preservation  of  pending  causes,  be  re- 
garded as  within  the  "general  jurisdic- 
tion" in  criminal  cases  conferred  upon 
the  district  court  by  this  act,  whether 
that  court  be  one  newly  created  by  that 
act,  which  contains  no  provision  for  a 
transfer  of  pending  causes,  or  be  an  ex- 
isting tribunal  continued  thereby.  Bird 
V.  U.  S.  (1902)  23  Sup.  Ct  42,  44,  187 
U.  S.  118,  47  L.  Ed.  100. 

Under  the  rule  that  when  a  court 
*has  jurisdiction  of  a  crime  a  statute 
which  merely  confers  the  same  jurisdic- 
tion on  another  court,  or  authorizes  a 
municipality  to  define  and  punish  the 
same  act,  does  not  deprive  the  first 
court  of  its  jurisdiction  unless  there  is 
an  express  provision  or  clear  implica- 
tion to  that  effect  Act  April  28,  1904, 
c.  1778,  33  Stat  529,  conferring  power 
on  municipalities  in  Alaska  to  prohibit 
certain  things  and  punish  the  same  as 
misdemeanors,  and  which  repeals  all 
prior  acts  and  parts  of  acts  inconsist- 
ent therewith,  although  acted  upon  by 
a  town,  does  not  affect  the  jurisdictioii 


1.  Courts  of  United  Statetw— The  dis- 
trict court,  is  not  strictly  speaking,  a 
court  of  the  United  States,  and  does 
not  come  within  the  purview  of  the 
acts  of  Congress  which  speak  of 
"courts  of  the  United  States"  only. 
Allen  V.  Myers  (1901)  1  Alaska,  114. 

The  district  court  acts  in  a  dual  ca-  ^ 
pacity  for  the  purpose,  first,  of  adnyn-* 
istering  the  local  laws  under  the  Code, 
and,  as  such,  is  considered  a  territorial 
court;  and,  second,  for  the  purpose  of 
administering  the  laws  of  the  United 
States  which  may  be  applicable  to  the 
district,  and  which  are  federal  laws  as 
contradistinguished  from  the  local  laws. 
U.  S.  V.  Doo-noch-keen  (1905)  2  Alas- 
ka, 624. 

2.  Jurisdiction.— See,  also,  note,  post 
as  to  "Procedure." 

The  district  court  created  by  Organic 
Act  Alaska  1884,  c  53,  23  Stat  24,  if 
not  abolished,  was  supplanted  by  the 
courts  created  by  the  Alaska  Code  (Act 
June  6,  1900,  c  786,  31  Stat  321),  and 
their  jurisdiction  is  limited  by  the  pro- 
visions of  such  code.  U.  S.  v.  Newth 
(D.  C.  1906)  149  Fed.  302. 

Since  March  3, 1909,  the  district  court 
of  Alaska  is  granted  dual  jurisdiction; 
that  is  the  jurisdiction  of  an  ordinary 
court  of  record  to  hear,  try,  and  deter- 
mine all  causes,  both  civil  and  criminal, 
of  a  local  nature,  and  also  the  same 
jurisdiction  as  a  district  court  of  the 
United  States,  as  well  as  the  jurisdic- 
tion of  a  district  court  of  the  United 
States  exercising  the  jurisdiction  of  a 
circuit  court  of  the  United  States.  U. 
S.  V.  North  Pac.  Wharves  &  Trading 
Co.   (1912)  4  Alaska,  552. 

3.  —  Admiraityw— Under  Act  May 
17,  1884,  §  3,  providing  a  civil  govern- 
ment for  Alaska,  the  district  court  was 
invested  with  all  the  admiralty  juris- 
diction belonging  to  the  district  courts 
of  the  United  States.  Ex  parte  Cooper 
(1892)  12  Sup.  Ct.  458,  457,  143  U.  S. 
472,  36  L.  Ed.  232. 
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of  the  district  coart  over  prosecutions 
for  the  same  acts  which  are  made  of- 
fenses by  Carter's  Alaska  Code  March 
d,  1899,  c.  429,  80  Stat  1253,  there 
being  no  inconsistency  between  the  dual 
jurisdictions.  Rosencranz  v.  U.  S. 
(1907)  165  Fed.  38,  83  C.  C.  A.  634. 
An  ordinance  prohibiting  gambling  and 
prescribing  punishment  for  the  same, 
enacted  by  a  town  of  Alaska  under  au- 
thority conferred  by  Act  April  28,  1904, 
c.  1778,  33  Stat  529,  does  not  deprive 
the  district  courts  of  jurisdiction  of  a 
prosecution  for  gambling  within  the 
limits  of  the  town,  instituted  under  the 
Penal  Code  of  the  district,  which  makes 
the  same  a  criminal  offense.  Homstein 
V.  U.  S.  (1907)  155  Fed.  48,  83  C.  0. 
A.  644. 

7.  —  EJeotmentd—Ejectment  will  lie 
in  the  district  court  to  determine  the 
right  of  possession  between  contending 
claimants  either  to  uplands  or  tide 
lands.  Carroll  v.  Price  (D.  O.  1896) 
81  Fed.  137. 

8.  —  Equity.— A  suit  to  quiet  title, 
brought  under  Code  Civ.  Proc.  Alaska, 
f  475,  held,  on  the  pleadings,  within 
the  equity  jurisdiction.  Pacific  Coal  & 
Transportation  Co.  v.  Pioneer  Mining 
Co.  (1913)  205  Fed.  577,  123  C.  C.  A. 
59a 

9.  Procedure.— The  judge  of  the  Third 
division,  assigned  by  Act  March  3, 
1909,  to  the  Fourth  division  provided 
for  by  that  act,  could,  before  the  act 
went  into  effect  issue  a  call  for  a  jury 
for  its  first  term.  Matheson  v.  U.  S. 
(1913)  33  S.  Ct  355,  227  U.  S.  540,  57 
L.  Ed.  631. 

In  the  courts  of  Alaska,  where  by 
statute  (Act  June  6,  1900,  31  Stat  333, 
c.  786)  the  distinction  between  actions 
at  law  and  suits  in  equity  is  abolished 
and  a  single  form  of  action  is  provided 
for,  the  rule  of  the  federal  courts  in 
equity,  requiring  both  the  legal  and 
equitable  title  to  support  a  suit  to  quiet 
title,  is  not  applicable.  Fulkerson  v. 
Chisna  Min.  &  Imp.  Co.  (1903)  122 
Fed.  782,  58  C.  C.  A.  582. 

In  considering  the  dual  jurisdiction 
of  the  district  court  of  Alaska  that  it 
has  both  United  States  and  territorial 
jurisdiction,  that  there  is  provision  for 
calling  only  one  grand  jury,  held,  if  the 
grand  jury  is  investigating  a  local 
crime,  it  shall  follow  the  specific  provi- 
sions  of   the  Code    of   Criminal   Pro-^ 


cedure.  If  it  is  investigating  national 
crimes,  or  infractions  of  laws  not  ter- 
ritorial, it  shall  follow  the  procedure 
prescribed  by  the  laws  of  the  United 
States  with  respect  to  grand  juries  of 
the  United  States  district  and  circuit 
courts.  U.  S.  V.  North  Pac.  Wharves 
&  Tradiog  Co.  (1912)  4  Alaska,  552. 

10.  Previous  decisions  as  precedents. 

—The  supreme  court  of  Alaska  should 
be  guided  by  decisions  of  the  United 
States  supreme  court  rather  than  by 
those  of  the  state  courts.  Ldndeberg 
V.  Howard  (1906)  146  Fed.  467,  77  O. 
C.  A.  23,  8  Ann.  Gas.  709. 

The  decisions  of  the  supreme  court 
of  Oregon,  construing  statutes  of  that 
state  afterwards,  by  act  of  congress, 
put  in  force  in  Alaska,  while  not  abso- 
lutely binding,  will  have  great  weight 
with  the  federal  courts  in  Alaska. 
Eohn  V.  McEinnon  (D.  C.  1898)  90 
Fed.  623. 

M.  Supreme  courts— The  district  court 

is,  in  effect  the  supreme  court  of  the 
territory.  The  Coquitian  v.  U.  S. 
(1896)  16  Sup.  Ct  1117,  163  U.  S. 
346,  41  L.  Ed.  184;  Lindeberg  v.  How- 
ard (1906)  146  Fed.  467,  77  C.  C.  A. 
23,  8  Ann.  Cas.  709. 

12.  Municipal  courts.— Under  Code 
Civ.  Proc.  Alaska,  c.  70,  {  698  (Act 
June  6, 1900,  c  786  [31  Stat  442]),  pro- 
viding that  the  judicial  power  in  the 
district  court  of  Alaska  is  vested  in  a 
district  court,  in  commissioners  exercis- 
ing the  powers  of  probate  courts,  and 
in  commissioners  as  ex  officio  justices 
of  the  peace,  where  a  person  is  in  cus- 
tody by  virtue  of  a  judgment  of  a  mu- 
nicipal court  created  by  a  town  in  Alas- 
ka, he  may  be  discharged  on  habeas 
corpus,  as  such  municipal  court  is  with- 
out any  authoritative  existence.  In  re 
Munro   (1901)  1  Alaska,  279. 

The  judicial  power  in  Alaska  having 
been  expressly  vested  by  congress  in 
district  and  justices'  courts,  and  there 
being  no  apparent  necessity  for  it,  there 
is  no  authority  in  incorporated  towns 
to  create  municipal  courts  independent 
of  those  created  by  Congress,  and  from 
which  there  is  neither  appeal  nor  oth- 
er supervision.    Id. 

Cited  without  definite  application, 
Bruce  v.  Murray  (1903)  123  Fed.  366, 
59  C.  C.  A.  494. 


§  3565.  (Act  June  6,  1900,  c.  786,  §  5.)  Jurisdiction  of  divisions  of 
district  court;  change  of  place  of  trial  of  actions,  civil  or  crim- 
inal. 

The  jurisdiction  of  each  division  of  the  court  shall  extend  over 
the  district  of  Alaska,  but  the  court  in  which  the  action  is  pending 
may,  on  motion,  change  the  place  of  trial  in  any  action,  civil  or 
criminal,  from  one  place  to  another  place  in  the  same  division  or  to 
a  designated  place  in  another  division  in  either  of  the  following 
cases : 

First.  When  there  is  reason  to  believe  that  an  impartial  trial  can 
not  be  had  therein; 
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Second.  When  the  convenience  of  witnesses  and  the  ends  of  jus- 
tice would  be  promoted  by  the  change ; 

Third.  When  from  any  cause  the  judge  is  disqualified  from  act- 
ing; but  in  such  event,  if  the  judge  of  another  division  will  appear 
and  try  the  action,  no  change  of  place  of  trial  must  be  made; 

Fourth.  By  the  court,  on  its  own  motion,  when,  considering 
available  means  of  travel,  it  appears  that  the  defendant  will  be  put 
to  unnecessary  expense  and  inconvenience  if  summoned  to  defend 
in  the  place  or  division  in  which  the  action  has  been  commenced ; 
and  when  it  appears  to  the  satisfaction  of  the  court,  or  judge  there- 
of, that  an  action  has  been  commenced  in  a  place  or  division  remote 
from  the  residence  of  the  defendant  for  the  purpose  of  causing  un- 
necessary expense  or  inconvenience,  the  place  of  trial  shall  be 
changed  at  the  cost  of  the  plaintiff,  and  such  costs  shall  not  be 
recovered  from  the  defendant. 

In  any  criminal  prosecution  the  court  shall  change  the  place  of 
trial  where  it  appears  to  the  satisfaction  of  the  court  that  the  de- 
fendant will  not  be  prejudiced  thereby  and  that  the  United  States 
will  be  put  to  unnecessary  expense  in  such  criminal  prosecution  if 
the  transfer  is  not  made.    (31  Stat.  323.) 

See  notes  to  section  2  of  this  act,  ante,  S  3560. 

Kotes  of  Deoisions 

Jorisdlctlon^— The  court  in  each  divi-  cause  it  fails  to  charge  that  the  ofiPensa 

sion   is   given    jurisdiction   throughout  was  committed  in  that  particular  diyi- 

the  district,  and  an  indictment  returned  sion.    Griggs  v.  U.  S.  (1908)  158  Fed. 

in  either  division  is  not  defective  be-  572,  85  C.  O.  A.  596. 

§  3566.  (Act  June  6,  1900,  c.  786,  §  6.)  Clerks  and  commissioners; 
appointment,  etc.;  duties  and  powers  of  commissioners;  rec- 
ords of  commissioners. 

The  respective  judges  of  the  court  shall  appoint,  and  at  pleasure 
remove,  clerks  and  commissioners  in  and  for  the  district,  who  shall 
have  the  jurisdiction  conferred  by  law  in  any  part  thereof,  but 
who  shall,  during  their  terms  of  office,  each  reside  at  the  place  in 
the  district  designated  in  the  respective  orders  of  appointment. 

The  commissioners  shall  be  ex  officio  justices  oiF  the  peace,  re- 
corders, and  probate  judges,  and  shall  perform  all  the  duties  and 
exercise  all  the  powers,  civil  and  criminal,  imposed  or  conferred  on 
the  United  States  commissioners  by  the  general  laws  of  the  United 
States  and  the  special  laws  applicable  to  the  district. 

They  shall  also  have  power  to  grant  writs  of  habeas  corpus  for 
the  purpose  of  inquiring  into  the  cause  of  restraint  of  liberty,  which 
writs  shall  be  made  returnable  before  a  district  judge,  and  like  pro- 
ceedings shall  be  had  thereon  as  if  the  same  had  been  granted  by 
the  judge  under  the  general  laws  of  the  United  States  in  such  cases. 
The  commissioners  shall  also  have  the  powers  of  notaries  public, 
and  shall  keep  a  memorandum  of  all  deeds  and  other  instruments 
of  writing  acknowledged  before  them  and  relating  to  the  title  to 
or  transfer  of  property  within  the  district,  which  memorandum 
shall  be  subject  to  public  inspection.  And  all  records  of  instru- 
ments of  writing  hitherto  made  by  any  United  States  commissioner 
in  the  district  of  Alaska  are  hereby  declared  to  be  public  records  of 
such  district  and  shall  have  the  same  force  and  effect  as  if  recorded 
in  conformity  with  the  provisions  of  this  Act. 

The  commissioners  shall  also  keep  a  record  of  all  fines  and  for- 
feitures received  by  them,  and  shall  pay  over  the  same  quarterly 
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to  the  clerk  of  the  division  of  the  district  court  in  which  they  were 
appointed.    (31  Stat.  323.) 

See  notes  to  section  2  of  this  act,  ante,  S  3560. 

The  Attorney-General  was  authorized  and  directed  to  prescribe  a  schedule 
of  fees  for  services  of  the  commissioners  acting  as  ex  officio  probate  judges, 
by  Act  March  3,  1909,  c.  269,  §  9.  85  Stat.  842. 

Nothing  in  Act  Aug.  24,  1912,  c.  387,  ante,  §§  8528-3544  is  to  be  construed 
to  prevent  the  legislature  from  imposing  additional  duties,  not  inconsistent  with 
their  present  duties,  on  commissioners  acting  as  justices  of  the  peace,  judges 
of  probate  courts,  recorders,  and  coroners,  and  providing  the  necessary  expense 
of  performing  such  duties,  by  the  terms  of  Act  Aug.  29,  1914,  c  292,  ante,  f 
8544a. 

Notes  of  Decisions 

Cominls8ioner8.-Juri8diction  under  Ex  parte  Kie  (D.  0. 1891)  46  Fed.  485; 
Organic  Act  Alaska  May  17,  1884.  Ex  Finn  t.  Hoyt  (D.  C.  1892)  52  Fed.  83. 
parte  Emma  (D.  C.  1891)  48  Fed.  211; 

§  3567.  (Act  June  6,  1900,  c.  786,  §  7,  as  amended,  Act  March  3, 
1909,  c.  269,  §  3.)  Clerks;  duties;  receipt  and  disposition  of 
fees  and  other  moneys;  ex  officio  recorders  and  registers  of 
wills;  records;  deputies  and  clerical  assistants. 
Four  clerks  shall  be  appointed  for  the  court,  one  of  whom  shall 
be  assigned  to  each  division  thereof,  and  during  his  term  of  office 
shall  reside  at  such  place  in  the  division  as  the  Attorney-General 
may  direct.  Each  clerk  shall,  in  his  division  of  the  district,  per- 
form the  duties  required  or  authorized  by  law  to  be  performed  by 
clerks  of  the  United  States  courts  in  other  districts,  and  such  other 
duties  as  may  be  prescribed  by  the  laws  of  the  United  States  relat- 
ing to  the  district  of  Alaska.  He  shall  preserve  copies  of  all  laws 
applicable  to  the  district  and  shall  preserve  all  records  and  record 
all  proceedings  and  official  acts  of  his  division  of  the  court.  He 
shall  also  collect  and  receive  all  moneys  arising  from  the  fees 
of  his  office,  from  licenses,  fines,  forfeitures,  judgments,  or  on  any 
other  account  authorized  by  law  to  be  paid  to  or  collected  by  him, 
and  shall  apply  the  same,  except  the  money  derived  from  licenses, 
to  the  incidental  expenses  of  the  proper  division  of  the  district 
court  and  the  allowance  thereof  as  directed  in  written  orders,  duly 
made  and  signed  by  the  judge,  and  shall  account  for  the  same  in 
detail,  and  for  any  balances  on  account  thereof,  under  oath,  quar- 
terly, or  more  frequently  if  required,  to  the  court,  the  Attorney- 
General,  and  the  Secretary  of  the  Treasury :  Provided,  That  moneys 
accruing  from  violations  of  the  customs  laws,  civil  customs  cases, 
or  internal-revenue  cases,  moneys,  not  including  costs,  accruing 
from  civil  post-office  suits,  fines  in  criminal  cases  for  violations  of 
the  postal  laws,  the  net  proceeds  of  sales  of  public  property  under 
section  thirty-six  hundred  and  eighteen,  Revised  Statutes  as  amend- 
ed, and  other  moneys  the  disposition  of  which  is  otherwise  specially 
provided  for  by  law,  shall  not  be  available  for  the  expenses  of  the 
court,  but  shall  be  paid  over  or  deposited  as  provided  by  law  for 
other  districts.  And  after  all  pa3anents  ordered  by  the  judge  shall 
have  been  made,  any  balances  remaining  in  the  hands  of  the  clerk 
shall  be  by  him  deposited  to  the  credit  of  the  United  States  and  be 
covered  into  the  Treasury  of  the  United  States  at  such  times  and 
under  such  rules  and  regulations  as  the  Secretary  of  the  Treasury 
may  prescribe.  The  clerk  shall  be  ex  officio  recorder  of  instru- 
ments as  hereinafter  provided  and  also  register  of  wills  for  the 
division,  and  shall  establish  secure  offices  for  the  safe-keeping  of 
his  official  records  where  terms  of  his  division  of  the  court  are 
held.  He  may  appoint  necessary  deputies  and  employ  other  neces- 
sary clerical  assistance  to  aid  him  in  the  expeditious  discharge  of 
the  duties  of  his  office,  with  the  approval  and  at  compensation  to 
be  fixed  by  the  court  or  judge,  subject  to  the  approval  of  the  At- 
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torney-General.  Any  person  so  appointed  or  employed  shall  be 
paid  by  the  clerk  on  the  order  of  the  judp:e,  as  other  court  ex- 
penses are  paid.     (31  Stat.  324.    35  Stat.  840.) 

See  notes  to  section  2  of  this  act,  ante,  §  3559. 

This  section,  as  originally  enacted,  provided  for  the  appointment  of  three 
clerks,  one  of  them  to  be  assigned  to  each  of  the  three  divisions  then  exist- 
ing. The  number  of  clerks  was  increased  to  four,  and  provisions  respecting 
the  disposition  of  fees  and  other  moneys,  additional  to  those  originally  includ- 
ed in  the  section,  and  for  the  appointment  of  deputies,  etc.,  were  added  by 
amendment,  by  Act  March  3,  1909.  c  269,  S  3,  last  cited  above. 

R.  S.  S  3618,  mentioned  in  this  section,  providing  for  the  disposition  of 
proceeds  of  sales  of  old  material,  etc,  is  set  forth  post,  {  6609. 

Nothing  in  Act  Aug.  24,  1912,  c.  387,  ante,  §§  3528-3544,  is  to  be  construed 
to  prevent  the  legislature  from  imposing  additional  duties,  not  inconsistent 
with  their  present  duties,  on  the  clerks  of  the  district  courts,  and  providing  the 
expense  of  performing  such  duties,  by  the  terms  of  Act  Aug.  29,  1914,  c  292, 
ante,  f  3544a. 

§  3568.  (Act  June  6,  1900,  c.  786,  §  8,  as  amended.  Act  March  3, 
1909,  c.  269,  §  4.)  District  attorneys;  duties;  salaries;  as- 
sistants, etc. ;  filling  vacancies  in  office. 
Four  district  attorneys  shall  be  appointed  for  the  district,  one 
of  whom  shall  be  assigned  to  each  division  and  shall  reside  at  such 
place  in  the  division  as  the  Attorney-General  shall  direct.  They 
shall  each  perform  the  duties  required  to  be  performed  by  United 
States  district  attorneys  in  other  districts,  and  such  other  duties 
as  may  be  required  by  law;  and  they  shall  each  receive  a  salary 
of  five  thousand  dollars  per  annum  and  shall  not  while  in  office  ac- 
cept retainers  or  engage  in  any  other  law  business  in  the  district 
than  that  pertaining  to  the  duties  of  their  office.  The  Attorney- 
General  may,  upon  the  recommendation  of  the  district  attorney, 
appoint  and  at  pleasure  remove  one  or  more  assistant  district  at- 
torneys and  one  or  more  clerical  assistants,  who  shall  receive  such 
compensation  as  the  Attorney-General  may  fix,  to  be  paid  as  other 
assistant  United  States  district  attorneys,  and  clerical  assistants 
are  paid.  In  the  case  of  the  death  or  disability  of  a  district  attor- 
ney the  judge  may  appoint  a  suitable  person  to  fill  the  office  until 
his  successor  is  appointed  and  qualified  or  until  the  disability  is 
removed.    (31  Stat.  324.    35  Stat.  841.) 

See  notes  to  section  2  of  this  act,  ante,  f  3560. 

This  section,  as  originally  enacted,  provided  for  the  appointment  of  three 
district  attorneys,  one  of  them  to  be  assigned  to  each  of  the  three  divisions 
then  existing.  The  number  was  increased  to  four,  and  other  changes  in  the 
provisions  of  the  section  were  made  by  amendment,  by  Act  March  3,  1909, 
c  269,  {  4,  last  cited  above. 

§  3569.  (Act  June  6,  1900,  c.  786,  §  9.)     Marshals;  deputy  marshals, 
office  deputies,  and  assistants,  etc.;    authority,  powers,  and 
duties  of  marshals  and  deputy  marshals. 
A  marshal  shall  be  appointed  for  each  division  of  the  district, 
and  each  marshal  shall  have  authority  and  be  required  to  appoint, 
subject  to  the  approval  of  the  Attorney-General,  such,  deputy  mar- 
shals as  he  may  deem  necessary  for  the  efficient  execution  of  the 
law  and  the  orders  of  the  court  and  of  the  commissioners  appointed 
as  herein  provided. 

That  when  in  the  opinion  of  the  Attorney-General  the  public  in- 
terest requires  it,  he  may,  on  the  recommendation  of  the  marshal, 
which  recommendation  shall  state  the  facts  as  distinguished  from 
conclusions,  showing  necessity  for  the  same,  allow  the  marshals  to 
employ  necessary  office  deputies  and  clerical  assistance,  upon  sala- 
ries to  be  fixed  by  the  Attorney-General,  from  time  to  time,  and 
paid  as  other  officers  of  the  court  are  paid.  When  any  of  such  of- 
fice deputies  is  engaged  in  the  service  or  attempted  service  of  any 
writ,  process,  subpoena,  or  other  order  of  the  court,  or  when  nec- 
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essarily  absent  from  the  place  of  his  regular  employment  upon  of- 
ficial business,  he  shall  be  allowed  his  actual  traveling  expenses 
only,  and  his  necessary  and  actual  expenses  for  lodging  and  sub- 
sistence, not  to  exceed  four  dollars  per  day,  and  the  necessary  ac- 
tual expenses  in  transporting  prisoners,  including  necessary  guard 
hire;  and  he  shall  make  and  render  accounts  thereof  as  provided 
for. 

Each  marshal  shall  have  the  general  authority  and  powers  and 
be  subject  to  the  obligations  of  United  States  marshals  in  the  States 
and  Territories.  He  shall  be  the  executive  officer  of  the  court,  and 
charged  with  the  execution  of  all  processes  thereof  and  with  the 
transportation  and  custody  of  prisoners  and  insane  persons,  and 
he  shall  be  ex  officio  keeper  of  the  jails  and  penitentiaries  of  the 
division  of  the  district  to  which  he  may  be  assigned,  and  shall  be 
responsible  on  his  official  bond  for  the  acts  of  all  deputy  marshals 
appointed  by  him.  In  case  of  the  death  of  a  marshal  the  district 
judge  shall  appoint  a  suitable  person  to  fill  the  vacancy  until  his 
successor  is  appointed  and  qualified.  The  persons  so  appointed 
shall  give  such  bonds  as  the  court  may  require. 

The  marshal  shall  deliver  persons  duly  adjudged  insane  in  the 
district  to  the  authorities  of  such  asylum  or  sanitarium  as  the  gov- 
ernor, with  the  approval  of  the  Secretary  of  the  Interior,  may  des- 
ignate, and  for  the  service  of  process  in  connection  with  and  the 
guarding  and  transportation  of  the  insane  he  shall  be  compensated 
as  in  the  case  of  prisoners. 

The  deputy  marshals  shall  be  ex  officio  constables  and  executive 
officers  of  the  commissioners  herein  provided  for,  and  shall  have 
the  powers  and  discharge  the  duties  of  United  States  deputy  mar- 
shals, and  also  those  of  constables,  under  the  laws  of  the  United 
States  applicable  to  said  district.    (31  Stat.  324.) 

See  notes  to  section  2  of  this  act,  ante,  §  3560. 

Provisions  of  section  2  of  this  act,  referred  to  in  this  section,  which  au- 
thorized the  governor,  subject  to  the  direction  and  approval  of  the  Secretary 
of  the  Interior,  to  contract  with  an  asylum  or  sanitarium  for  the  care  and 
custody  of  persons  adjudged  insane,  were  superseded  by  provisions  imposing 
similar  duties  on  the  Secretary  of  the  Interior,  made  by  Act  April  28,  1904, 
c  1773,  33  Stat.  526,  and  Act  Feb.  6,  1909,  c.  80,  §  7,  post,  §  3609. 

Nothing  in  Act  Aug:  24,  1912,  c.  387,  ante,  §§  3528-3544,  is  to  be  construed 
to  prevent  the  legislature  from  imposing  additional  duties,  not  inconsistent 
with  their  present  duties,  on  marshals  and  deputy  marshals,  and  providing 
the  necessary  expenses  of  performing  such  duties,  by  the  terms  of  Act  Aug.  29, 
1914,  c.  292,  ante,  §  3544a. 

Notes  of  Deoisions 

Deputies^— Deputy  marshals  appoint-  the  powers  of  justices'  courts  accord- 
ed under  the  provisions  of  section  6,  ing  to  the  statutes  of  Oregon.  Holden 
Act  May  17,  1884  (23  Stat.  24),  pro-  v.  WUliams  (D.  C.  1896)  75  Fed.  798. 
viding  a  dvU  government  for  Alaska,  The  marshal  is  liable  for  acts  done 
have  power  to  serve  and  execute  pro-  by  deputies  appointed  under  such  act 
cess  issued  by  the  United  States  com-  in  executing  or  serving  such  process 
missioners  of   said  district,  exercising  under  color  of  office.    Id. 

§  3570.  (Act  March  3,  1909,  c.  269,  §  6.)     Marshals. 

Four  United  States  marshals  shall  be  appointed  for  the  district, 
one  of  whom  shall  be  assigned  to  each  division,  and  shall  reside 
at  such  place  in  the  division  as  the  Attorney-General  shall  direct. 
(35  Stat.  841.) 

Previous  provisions  for  the  appointment  of  marshals  and  their  deputies, 
assistants,  etc.,  prescribing  the  authority  and  powers  and  duties  of  marshals 
and  deputy  marshals,  were  made  by  Act  June  6,  1900,  c.  786,  S  9,  ante,  S 
3569. 

§  3571.  (Act  March  3,  1899,  c.  429,  §  459,  as  amended,  Act  Jan.  22, 
1902,  c.  3.)     Marshals;  increase  of  amoimt  of  bond. 
Whenever  the  business  of  the  courts,  in  any  division  of  the  dis- 
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trict  of  Alaska  shall  make  it  necessary,  in  the  opinion  of  the  At- 
torney-General, for  the  marshal  for  said  division  to  furnish  greater 
security  than  the  official  bond  now  required  by  law,  a  bond  in  a 
sum  not  to  exceed  seventy-five  thousand  dollars  shall  be  given 
when  required  by  the  Attorney-General,  who  shall  fix  the  amount 
thereof.     (30  Stat.  1336.    32  Stat.  2.) 

This  section  was  part  of  the  Alaska  Code  of  Criminal  Procedure,  enacted 
as  Act  March  3,  1899,  c.  429,  first  cited  above.  As  originally  enacted,  it 
provided  for  increasing  the  amount  of  the  bond  "whenever  the  business  of 
the  courts  in  the  district  of  Alaska  shall  make  it  necessary."  It  was  amended 
to  provide  for  such  increase  whenever  the  business  of  the  courts  in  any  division 
of  the  District  should  make  it  necessary,  as  set  forth  here,  by  Act  Jan.  22, 
1903,  c.  3,  last  cited  above. 

§  3572.  (Act  June  6,  1900,  c.  786,  §  10.)  Appointment  of  governor, 
surveyor-general,  attorneys,  judges,  and  marshals,  and  their 
compensation;  clerks'  fees  and  disposition  thereof,  and  clerical 
assistance;  traveling  expenses  of  officers;  surveyor-general  to 
act  in  case  of  death,  etc.,  or  absence  of  governor. 

The  governor,  surveyor-general,  attorneys,  judges,  and  the  mar- 
shals provided  for  in  this  Act  shall  be  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate,  and  shall  hold 
their  respective  offices  for  the  term  of  four  years  and  until  their 
successors  are  appointed  and  qualified,  unless  sooner  removed  by 
the  President  for  cause. 

The  officers  so  appointed  shall  severally  be  entitled  to  receive 
annual  compensation  as  follows :  • 

The  governor,  the  sum  of  five  thousand  dollars ;  the  surveyor- 
general  and  ex  officio  secretary  of  the  district,  as  full  compensation, 
four  thousand  dollars;  the  judges,  each  the  sum  of  [five  thousand 
dollars];  each  marshal,  the  sum  of  four  thousand  dollars;  the 
clerks,  each  the  sum  of  three  tHousand  five  hundred  dollars ;  the 
district  attorneys,  each  [three  thousand  dollars],  the  salaries  pay- 
able from  the  Treasury  of  the  United  States,  as  like  officers  are 
paid  in  other  districts. 

Each  clerk  shall  collect  all  money  arising  from  the  fees  of  his  of- 
fice or  on  any  other  account  authorized  by  law  to  be  paid  to  or 
collected  by  him,  and  shall  report  the  same  and  the  disposition 
thereof  in  detail,  under  oath,  quarterly,  or  more  frequently  if  re- 
quired, to  the  court,  the  Attorney-General,  and  the  Secretary  of 
the  Treasury,  and  all  public  money  received  by  him  and  his  depu- 
ties for  fees  or  on  any  other  account  shall  be  paid  out  by  the  clerk 
on  the  order  of  the  court,  duly  made  and  signed  by  the  judge,  and 
any  balance  remaining  in  his  hands  after  all  payments  ordered  by 
the  court  shall  have  be6n  made  shall  be  by  him  covered  into  the 
Treasury  of  the  United  States  at  such  times  and  under  such  rules 
and  regulations  as  the  Secretary  of  the  Treasury  may  prescribe. 
The  clerk  may  employ  necessary  clerical  help  with  the  approval 
and  at  compensation  to  be  fixed  by  the  court  to  aid  him  in  the  ex- 
peditious discharge  of  the  business  of  his  office.  Any  person  so 
employed  shall  be  paid  by  the  clerk  on  the  order  of  the  court,  as 
other  court  expenses  are  paid. 

The  governor,  surveyor-general,  marshals,  judges,  clerks  of  court, 
and  district  attorneys  shall,  in  addition  to  their  salaries,  be  paid 
their  actual  traveling  and  subsistence  expenses  when  traveling  in 
the  discharge  of  their  official  duties.  Accounts  for  such  expenses 
shall  be  rendered  and  paid  as  are  accounts  of  judges,  marshals, 
clerks,  and  district  attorneys  for  like  expenses  in  other  districts. 

In  case  of  death,  removal,  resignation,  or  absence  of  the  governor 
from  the  district,  the  surveyor-general  as  ex  officio  secretary  of  the 
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district  shall  have,  and  he  is  hereby  authorized  and  required  to 
execute  and  perform,  all  the  powers  and  duties  of  the  governor 
during  such  vacancy  or  absence,  or  until  another  governor  shall 
be  appointed  to  fill  such  vacancy.    (31  Stat.  325.) 
See  notes  to  section  2  of  this  act,  ante,  |  3560. 

The  words  of  this  section  inclosed  in  brackets,  "five  thousand  dollars,'*  stat- 
ing the  amount  of  compensation  of  each  of  the  jndges,  and  the  further  words, 
also  inclosed  in  brackets,  ''three  thousand  dollars,*'  stating  the  compensation 
of  each  of  the  district  attorneys,  were  superseded  by  subsequent  proyisions 
fixing  the  salaries  of  the  judges  at  $7,500  each,  and  the  salaries  of  the  district 
attorneys  at  $5,000  each,  by  amendments  of  sections  4,  8,  of  this  act  by  Act 
March  8,  1900,  c.  269,  {$  2,  4,  which  amendments  are  incorporated  in  the  sec- 
tions so  amended  as  set  forth,  ante,  S§  3564,  3568. 

Subsequent  appropriations  provide  an  increased  salary  for  the  governor. 
The  provision  for  the  fiscal  year  1917  was  $7,000,  by  Act  May  10,  1916,  c  117, 
I  1,  39  Stat. 

Notes  of  Decisioiui 

Marshals^— Under  Act  1884,  c  53,  {  over  all  fees  received  by  him,  whether 

9,   fixing    the    salary   of   marshal   and  for  services  rendered  to  the  government 

providing  that  he  shall  pay  the  fees  re-  or  for  those  rendered  to  private  liti- 

ceived  by  him  into  the  treasury  of  the  gants.    U.  S.  v.  Hillyer  (1898)  58  Fed. 

United  States,  he  is  required  to  pay  678,  7  0.  0.  A.  42a 

§  3573.  (Act  June  6,  1900,  c.  786,  §  11,  as  amended,  Act  March  3, 
1909,  c.  269,  §  5.)  Accounts  of  fees  and  expenses  of  commis- 
sioners and  deputy  marshals;  excess  of  net  fees  to  be  paid  to 
clerk  for  court  expenses. 
An  accurate  detailed  account  of  all  fees  earned  and  expenses  in- 
curred by  commissioners  and  deputy  marshals  shall  be  prepared 
in  duplicate  quarterly,  duly  verified  by  the  oath  of  the  commission- 
er or  deputy  marshal  rendering  the  account,  and  forwarded  to  the 
clerk  for  the  proper  division  of  the  district  court  and  approved  by 
the  judge  thereof,  if  found  to  be  in  accordance  with  law.  After 
approval  by  the  judge  the  original  of  each  such  account  shall  be 
forwarded  by  the  clerk  to  the  Department  of  Justice  for  revision 
and  the  duplicate  filed  in  the  court.  All  net  fees  earned  in  excess 
of  the  sum  of  three  thousand  dollars  per  calendar  year  or  in  excess 
of  that  rate  for  a  less  period,  by  any  commissioner  or  deputy  mar- 
shal, shall  be  annually  paid  to  the  clerk  of  the  proper  division  of 
the  court  to  be  available  for  incidental  expenses  of  the  district  court 
of  the  proper  division,  such  payment  of  such  incidental  expenses  to 
be  accompanied  by  a  verified  detailed  statement  of  said  clerk.  (31 
Stat.  326.    35  Stat.  841.) 

See  notes  to  section  2  of  this  act,  ante,  {  3560. 

This  section,  as  originally  enacted,  required  that  an  account  of  all  fees  re- 
ceived and  disbursements  made  by  commissioners  and  deputy  marshals  should 
bo  tiled  quarterly  with  the  clerk  and  approved  by  the  judge,  and  that  all  such 
net  fees  in  excess  of  $3,000  per  annum  shonld  be  annually  paid  to  the  clerk 
and  by  him  paid  into  the  Treasury  of  the  United  States.  It  was  amended 
.    to  read  as  set  forth  here,  by  Act  March  3,  1909,  c.  269,  |  5,  last  cited  above. 

§  3574.  (Act  Jime  6,  1900,  c.  786,  §  12.)     Clerks'  bonds. 

The  clerks  of  the  court  shall  each,  before  entering  upon  the  du- 
ties of  his  office,  execute  a  bond  with  sufficient  sureties,  to  be  ap- 
proved by  the  Secretary  of  the  Treasury,  or  the  court  or  a  judge 
thereof,  in  the  penalty  of  twenty  thousand  dollars,  for  the  faithful 
performance  of  his  official  duties,  and  file  the  same  with  the  Attor- 
ney-General; and  each  commissioner  shall,  before  entering  upon 
the  duties  of  his  office,  execute  a  bond,  with  sufficient  sureties,  to 
be  approved  by  the  court,  or  a  judge  thereof,  in  the  penalty  of  one 
thousand  dollars,  for  the  faithful  performance  of  his  official  duties, 
and  file  the  same  with  the  clerk,  who  shall  send  a  certified  copy 
thereof  to  the  Attorney-General.  (31  Stat.  326.) 
See  notes  to  section  2  of  this  act,  ante,  {  3560. 
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§  3575.  (Act  June  6,  1900,  c.  786,  §  13.)     Recording  districts  within 
recording  divisions ;  designation  of  commissioner  as  ex  officio 
recorder;  clerk  to  be  ex  officio  recorder  of  portion  of  division 
not  within  recording  district;   changes,  etc.,  of  recording  dis- 
tricts. 
At  any  regular  or  special  term  an  order  may  be  made  by  the  court 
establishing  one  or  more  recording  districts  within  the  recording 
division  under  the  supervision  of  such  division  of  the  court  and  de- 
fining the  boundaries  thereof  by  reference  to  natural  objects  and 
permanent  landmarks,  or  monuments,  in  such  manner  that  the 
boundaries  thereof  can  be  readily  determined. 

The  order  establishing  a  recording  district  shall  designate  a  com- 
missioner to  be  ex  officio  recorder  thereof,  and  shall  also  designate 
the  place  where  the  commissioner  shall  keep  his  recording  office 
within  the  recording  district : 

Provided,  The  clerk  of  the  court  shall  be  ex  officio  recorder  of 
all  that  portion  of  the  recording  division  under  the  supervision  of 
his  division  of  the  court  not  embraced  within  the  limits  of  a  record- 
ing district  established,  bounded,  and  described  therein  as  author- 
ized by  this  Act,  and  when  any  part  of  the  division  for  which  a 
clerk  has  been  recording  shall  be  embraced  in  a  recording  district, 
such  clerk  shall  transcribe  that  portion  of  his  records  appertaining 
to  such  district  and  deliver  the  same  to  the  commissioner  designat- 
ed as  recorder  thereof. 

Whenever  it  appears  to  the  satisfaction  of  the  court  that  the  pub- 
lic interests  demand,  or  that  the  convenience  of  the  people  require, 
the  court  may  change  or  modify  the  boundaries  or  discontinue  a 
recording  district  or  change  the  location  of  the  recording  office,  or 
remove  the  commissioner  acting  as  ex  officio  recorder,  and  appoint 
another  commissioner  to  fill  the  office.  (31  Stat.  327.) 
See  notes  to  section  2  of  this  act,  ante,  §  3560. 

The  first  paragraph  of  this  section,  omitted  here,  provided  for  the  division 
of  the  district  by  the  judges  into  three  recording  divisions.  It  was  superseded 
by  the  amendment  of  section  4  of  this  act  by  Act  March  3,  1909,  c  269,  {  2, 
incorporated  in  said  section  4  of  this  act  as  set  forth  ante,  {  3564,  whereby 
the  fonr  divisions  of  the  district  court  were  also  made  recording  divisions. 

§  3576.  (Act  June  6,  1900,  c.  786,  §  14.)  Record  books,  etc.;  du- 
ties of  recorders  as  to  books,  records,  etc. 
The  clerk  as  ex  officio  recorder  must  procure  such  books  for  rec- 
ords as  the  business  of  his  office  requires  and  such  as  may  be  re- 
quired by  the  respective  commissioners  designated  as  recorders  in 
his  division  of  the  court,  but  orders  for  the  same  must  first  be  ob- 
tained from  the  court  or  the  judge  thereof.  The  respective  officers 
acting  as  ex  officio  recorders  shall  have  the  custody  and  must  keep 
all  the  books,  records,  maps,  and  papers  deposited  in  their  respec- 
tive offices,  and  where  a  recorder  is  removed  or  from  any  cause  be- 
comes unable  to  act,  or  a  recording  district  is  discontinued,  the  rec- 
ords and  all  books,  papers,  and  property  relating  thereto  shall  be 
delivered  to  the  clerk  or  such  officer  or  person  as  the  court  or  judge 
thereof  may  direct. 

The  record  books  procured  by  the  clerk,  as  herein  provided,  shall 
be  paid  for  by  him,  on  the  order  of  the  court,  out  of  any  moneys  in 
his  hands,  as  other  court  expenses  are  paid.    (31  Stat.  327.) 
See  notes  to  section  2  of  this  act,  ante,  f  3560. 

Nothing  in  Act  Aug.  24,  1912,  c.  387,  ante,  f§  8528-3544,  is  to  be  construed 
to  prevent  the  legislature  from  imposing  additional  duties,  not  inconsistent 
with  their  present  duties,  on  recorders,  and  providing  the  necessary  expenses 
of  performing  such  duties,  bj  the  terms  of  Act  Aug.  29,  191^  e.  292.  ante,  I 
8544a. 
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§  3577.  (Act  June  6,  1900,  c.  786,  §  15.)     Instruments,  etc.,  to  be 
recorded;    time  for  recording  notices  of  location  of  mining 
,  claims ;  place  of  recording  instruments. 

The  respective  recorders  shall,  upon  the  payment  of  the  fees 
for  the  same  prescribed  by  the  Attorney-General,  record  separately, 
in  large  and  well-bound  separate  books,  in  fair  hand : 

First.  Deeds,  grants,  transfers,  contracts  to  sell  or  convey  real 
estate  and  mortgages  of  real  estate,  releases  of  mortgages,  powers 
of  attorney,  leases  which  have  been  acknowledged  or  proved,  mort- 
gages upon  personal  property; 

Second.  Certificates  of  marriage  and  marriage  contracts  and 
births  and  deaths ; 

Third.  Wills  devising  real  estate  admitted  to  probate ; 

Fourth.  Official  bonds ; 

Fifth.  Transcripts  of  judgments  which  by  law  are  made  liens 
upon  real  estate ; 

Sixth.  All  orders  and  judgments  made  by  the  district  court  or 
the  commissioners  in  probate  matters  affecting  real  estate  which 
are  required  to  be  recorded ; 

Seventh.  Notices  and  declaration  of  water  rights ; 

Eighth.  Assignments  for  the  benefit  of  creditors; 

Ninth.  Affidavits  of  annual  work  done  on  mining  claims ; 

Tenth.  Notices  of  mining  location  and  declaratory  statements ; 

Eleventh.  Such  other  writings  as  are  required  or  permitted  by 
law  to  be  recorded,  including  the  liens  of  mechanics,  laborers,  and 
others:  Provided,  Notices  of  location  of  mining  claims  shall  be 
filed  for  record  within  ninety  days  from  the  date  of  the  discovery  of 
the  claim  described  in  the  notice,  and  all  instruments  shall  be  re- 
corded in  the  recording  district  in  which  the  property  or  subject- 
matter  affected  by  the  instrument  is  situated,  and  where  the  prop- 
erty or  subject-matter  is  not  situated  in  any  established  recording 
district  the  instrument  affecting  the  same  shall  be  recorded  in  the 
office  of  the  clerk  of  the  division  of  the  court  having  supervision 
over  the  recording  division  in  which  such  property  or  subject- 
matter  is  situated.    (31  Stat.  327.) 

See  notes  to  section  2  of  this  act,  ante,  {  8560. 

Cited  without  definite  application,  (1908)  164  Fed.  529,  90  G.  O.  A.  403 
Smith  V.  Cascaden  (1906)  148  Fed.  modified  on  rehearing  (1909)  168  Fed. 
792,  78  C.  C.  A.  458;   Cook  v.  Klonas      700,  94  O.  C.  A.  144. 

§  3578.  (Act  June  6,  1900,  c.  786,  §  16.)     Accounts  for  fees  col- 
lecteid  for  instruments  unrecorded;  punishment  for  failure  to 
account ;  liability  of  officers  and  bondsmen ;  imrecorded  instru- 
ments to  be  recorded  by  officer's  successor. 
Any  clerk  or  commissioner  authorized  to  record  any  instrument 
who  having  collected  fees  for  so  doing  fails  to  record  such  instru- 
ment shall  account  to  his  successor  in  office,  or  to  such  person  as 
the  court  may  direct,  for  all  the  fees  received  by  him  for  recording 
any  instrument  on  file  and  unrecorded  at  the  expiration  of  his  offi- 
cial term,  or  at  the  time  he  is  required  to  transfer  his  records  to 
another  officer  under  the  direction  of  the  court.    And  any  clerk  or 
commissioner  who  fails,  neglects,  or  refuses  to  so  account  for  fees 
received  and  not  actually  earned  by  the  recording  of  instrument 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  there- 
of shall  be  fined  not  less  than  one  hundred  dollars  nor  more  than 
one  thousand  dollars,  and  imprisoned  for  not  more  than  one  year, 
or  until  the  fees  received  and  unearned  as  aforesaid  shall  have 
been  properly  accounted  for  and  paid  over  by  him,  as  hereinbefore 
provided.    And  in  addition  such  fees  may  be  recovered  from  such 
clerk  or  commissioner  or  the  bondsmen  of  either,  in  a  civil  action 
4  U.S,Coi£P.'16— 290  (4625) 
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which  shall  be  brought  by  the  district  attorney,  in  the  name  of  the 
United  States,  to  recover  the  same ;  and  the  amount  when  recov- 
ered shall  be  by  the  court  transferred  to  the  successor  in  office  of 
such  recorder  who  shall  thereupon  proceed  to  record  the  imrecord- 
ed  instruments.    (31  Stat.  328.) 

See  notes  to  section  2  of  this  act,  ante,  {  3560. 

A  proviso  annexed  to  this  section,  authorizing  miners  in  any  organiiec 
mining  district  to  make  rules  and  regulations  governing  recording  notices  ol 
location  of  mining  claims,  etc.,  and  permitting  miners  in  such  mining  district 
not  within  any  recording  district  to  elect  their  own  mining  recorder,  is  set 
forth  post,  $  5050. 

A  further  proviso  annexed  to  this  section,  legalising  certain  records  there- 
tofore made,  is  omitted,  as  temporary  merely. 

§  3579.  (Act  June  6,  1900,  c.  786,  §  17.)  Notaries  public;  resi- 
dence ;  term  of  office. 

Every  person  appointed  as  a  notary  public  must  at  the  time  of 
his  appointment  be  a  resident  of  the  district  and  must  continue  to 
reside  therein  during  his  term  of  office.  Removal  from  the  district 
vacates  his  office  and  is  equivalent  to  resignation. 

The  term  of  office  of  a  notary  public  shall  be  four  years  from 
and  after  the  date  of  his  commission,  but  he  may  be  sooner  re- 
moved by  the  governor  for  misconduct  in  office.    (31  Stat.  328.) 

§  3580.  (Act  June  6,  1900,  c.  786,  §  18.)     Notaries  public;  duties. 

Tt  shall  be  the  duty  of  a  notary  public — 

First.  When  requested,  to  demand  acceptance  and  payment  of 
foreign,  domestic,  and  inland  bills  of  exchange,  or  promissory  notes, 
and  protest  the  same  for  nonacceptance  and  nonpayment,  and  to 
exercise  such  other  powers  and  duties  as  by  the  law  of  nations  and 
according  to  commercial  usages  or  by  the  laws  of  any  State,  gov- 
ernment, or  country  may  be  performed  by  notaries,  and  keep  a 
record  of  such  acts. 

Second.  To  take  acknowledgment  or  proof  of  powers  of  attorney, 
deeds,  mortgages,  grants,  transfers,  and  other  instruments  of  writ- 
ing executed  by  any  person  and  to  give  a  certificate  of  such  proof 
or  acknowledgment  indorsed  or  attached  to  the  instrument. 

Third.  To  take  depositions  and  affidavits  and  administer  oaths 
and  affirmations  in  all  matters  incident  to  the  duties  of  the  office 
or  to  be  used  before  any  court,  judge,  or  officer. 

Fourth.  When  requested  and  upon  payment  of  his  fees  therefor 
to  make  and  give  a  certified  copy  of  any  record  in  his  office. 

Fifth.  To  provide  and  keep  an  official  seal,  upon  which  must  be 
engraved  the  name  of  the  district  and  the  words  "Notary  Public," 
with  the  surname  of  the  notary  and  at  least  the  initials  of  his  Chris- 
tian name.    (31  Stat.  328.) 

§  3581.  (Act  June  6, 1900,  c.  786,  §  19.)  Protests  of  notaries  of  bills 
of  exchange  or  promissory  notes ;  effect  as  evidence. 
The  protest  of  a  notary  public  under  his  hand  and  seal  of  a  bill 
of  exchange  or  promissory  note  for  nonacceptance  or  nonpayment, 
stating  the  presentment  for  acceptance  or  payment  and  the  nonac- 
ceptance or  nonpayment  thereof,  the  service  of  notice  on  any  and 
all  parties  to  such  bill  of  exchange  or  promissory  note  and  specify- 
ing the  mode  of  giving  such  notice  and  the  reputed  place  of  resi- 
dence of  the  party  to  such  bill  of  exchange  or  promissory  note 
and  of  the  party  to  whom  same  was  given  and  the  post-office  near- 
est thereto  is  prima  facie  evidence  of  the  facts  contained  therein. 
(31  Stat.  329.) 

§  3582.  (Act  June  6, 1900,  c.  786,  §  20.)     Notaries'  records;  deposit 
in  office  of  clerk. 
It  shall  be  the  duty  of  every  notary  public,  on  his  resignation 
or  removal  from  office  or  at  the  expiration  of  his  term  and  m  case 
(4626) 
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of  his  death  of  his  legal  representative,  to  forthwith  deposit  all  the 
records  kept  by  him  in  the  office  of  the  clerk  of  the  division  of  the 
district  court  in  which  he  resides,  and  on  failure  to  do  so  the  person 
so  offending  is  liable  in  damages  to  any  person  injured  thereby.  (31 
Stat.  329.) 

§  3583.  (Act  June  6,  1900,  c.  786,  §  21.)  Notaries'  records;  duties 
of  clerk;  copies,  and  effect  thereof  as  evidence. 
It  shall  be  the  duty  of  each  clerk  aforesaid  to  receive  and  safely 
keep  all  records  and  papers  of  the  notary  in  each  case  above  named 
and  to  give  attested  copies  of  them  under  his  seal,  for  which  he 
may  demand  such  fees  as  by  law  may  be  allowed  to  the  notaries, 
and  such  copies  shall  have  the  same  effect  as  if  certified  by  the  no- 
tary.   (31  Stat.  329.) 

§  3584.  (Act  June  6,  1900,  c.  786,  §  22.)     Notaries*  bonds. 

Each  notary  must  execute  an  official  bond  in  the  sum  of  one  thou- 
sand dollars,  which  bond  must  be  approved  by  the  clerk  of  the  di- 
vision of  the  district  court  located  nearest  his  residence.  (31  Stat. 
329.) 

§  3585.  (Act  June  6,  1900,  c.  786,  §  23.)  Notaries;  qualification 
and  commission. 
Each  notary  public,  upon  approval  of  his  official  bond,  so  soon 
as  he  has  taken  his  official  oath,  must  transmit  such  bond  and 
oath,  signed  by  him  with  his  own  proper  signature  to  the  office  of 
the  secretary  of  the  district,  whereupon  the  governor  must  issue 
a  commission.     (31  Stat.  329.) 

§  3586.  (Act  June  6, 1900,  c.  786,  §  24.)     Notaries;  liability  for  mis- 
conduct or  neglect. 
For  the  official  misconduct  or  neglect  of  a  notary  public,  he  and 
sureties  on  his  official  bond  are  liable  to  the  parties  injured  thereby 
for  all  damages  sustained.     (31  Stat.  329.) 

§  3587.  (Act  June  6,  1900,  c.  786,  §  30.)     Fees  of  officers  for  scrv- 
ices  required  or  authorized  for  which  no  compensation  is  pro- 
vided. 
In  case  the  law  requires  or  authorizes  any  services  to  be  per- 
formed or  any  act  to  be  done  by  any  official  or  person  within  the 
District  of  Alaska,  and  provides  no  compensation  therefor,  the  At- 
torney-General may  prescribe  and  promulgate  a  schedule  of  such 
fees,  mileage,  or  other  compensation  as  shall  be  by  him  deemed 
proper  for  each  division  of  the  court,  and  such  schedule  shall  have 
the  force  and  effect  of  law;   and  the  Attorney-General  may  from 
time  to  time  amend  such  schedule  and  promulgate  the  same  as 
amended,  and  the  schedule  as  amended  and  promulgated  shall  also 
have  the  force  and  effect  of  law.    (31  Stat.  332.) 

§  3588.  (Act  June  6,  1900,  c.  786,  §  31.)     Use  of  public  buildings 
for  coiurt  rooms  and  offices;   construction  and  repair  of  jails; 
construction  of  building  for  court  where  suitable  court  room 
not  available;  construction  of  court  building  or  jail  to  be  au- 
thorized by  the  Attorney-General. 
Any  of  the  public  buildings  in  the  district  not  required  for  the 
customs  service  or  military  purposes  may  be  used  for  court  rooms 
and  offices  of  the  civil  government;   and  the  marshals  of  the  dis- 
trict shall,  each  in  his  division,  be  the  custodian  of  such  buildings. 
Any  division  of  the  court  may,  whefe  necessary,  order  the  construc- 
tion or  repair  of  a  jail  building  at  the  place  or  places  where  terms 
of  the  court  are  held,  at  a  cost  not  to  exceed  three  thousand  dol- 
lars for  each  building,  the  same  to  be  paid  by  the  clerk  as  provided 
for  the  payment  of  other  allowances  for  the  necessary  expenses  of 
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the  court;  and  any  part  or  portion  of  the  unappropriated  public 
domain  of  the  United  States,  embracing  not  more  than  four  thou- 
sand square  feet,  to  be  taken  in  compact  form,  as  near  as  may  be 
practicable,  may  be  set  aside  by  order  of  the  court  as  a  jail  site, 
which  order  shall  describe  the  location  of  the  ground  selected, 
where  unsurveyed  by  metes  and  bounds  and  by  reference  to  nat- 
ural objects  and  permanent  monuments,  in  such  manner  that  its 
boundaries  and  its  location  may  be  readily  determined,  a  certified 
copy  of  which  order  of  the  court  shall  be  by  the  clerk  thereof  trans- 
mitted to  the  Commissioner  of  the  General  Land  Office,  who  shall 
cause  the  same  to  be  noted  on  the  records  of  his  office,  and  there- 
after the  ground  described  shall  be  reserved  from  sale  or  other  dis- 
position, unless  for  good  cause  the  court  shall  vacate  the  order  of 
reservation  or  Congress  shall  otherwise  direct,  and  the  sentence  of 
imprisonment  in  any  criminal  case  shall  be  carried  out  by  confine- 
ment in  the  penitentiary  or  jails  herein  provided  for,  or  as  provided 
in  section  fifty-five  hundred  and  forty-six  of  the  Revised  Statutes 
of  the  United  States. 

Where  a  suitable  court  room  is  not  available  or  can  not  be  ob- 
tained at  reasonable  rental  at  the  place  or  any  of  the  places  where 
terms  of  the  court  are  held,  the  court  may  enter  a  like  order  of 
reservation  and  direct  the  construction  of  a  suitable  building  where 
the  sessions  of  the  court  may  be  held,  the  cost  of  such  building 
not  to  exceed  in  any  case  the  sum  of  five  thousand  dollars,  the 
same  to  be  paid  and  proceedings  to  reserve  the  land  to  be  as  in  the 
case  of  the  reservation  of  ground  and  construction  of  jail,  as  here- 
inbefore provided:  Provided,  No  court  building  or  jail  shall  be 
constructed  in  any  division  of  the  district  without  authority  from 
the  Attorney-General,  to  whom  the  clerk  shall  furnish  a  verified 
account  in  detail  of  all  expenditures  made  by  him  for  buildings, 
repairs,  or  other  purposes,  together  with  his  authority  for  each 
payment  made.    (31  Stat.  332.) 

R.  S.  {  6546,  mentioned  in  this  section,  is  set  forth  post,  {  10547. 

§  3589.  (Act  June  6, 1900,  c.  786,  §  32.)     Historical  library  and  mu- 
seum ;  fees  for  admissions  to  the  bar,  for  commissions  to  nota- 
ries public,  and  other  fees,  etc.,  to  constitute  fimd  therefor; 
matters  to  be  embraced  in  collection;    accounts  of  receipts 
and  disbursements. 
For  each  certificate  issued  to  a  member  of  the  bar,  authorizing 
him  to  practice  law  in  the  district,  a  fee  of  ten  dollars  shall  be  paid 
to  the  clerk  of  the  court,  which  shall  be  by  him  promptly  remit- 
ted to  the  secretary  of  the  district,  and  at  the  same  time  the  clerk 
shall  advise  the  governor  of  such  remittance.    For  each  commission 
issued  to  a  notary  public  a  fee  of  ten  dollars  shall  be  paid  to  the 
secretary  of  the  district.    The  fees  received  by  the  secretary  under 
this  section  and  under  chapter  seventy-four  of  title  two  shall  be 
by  him  retained  and  kept  in  a  fund  to  be  known  as  the  district 
historical  library  fund.    The  fund  thus  collected  shall  be  disbursed 
on  the  order  of  the  governor  for  the  purpose  of  establishing  and 
maintaining  the  district  historical  library  and  museum.    The  same 
shall  embrace  copies  of  all  la\ys  relating  to  the  district,  and  all 
papers  and  periodicals  published  within  the  district,  and  such  other 
matter  of  historical  interest  as  the  governor  may  consider  valuable 
and  appropriate  for  such  collection.    The  collection  shall  also  em- 
brace such  curios  relating  to  the  aborigines  and  the  settlers  as  may 
be  by  the  governor  deemed  of  historical  importance.    The  collec- 
tion thus  made  shall  be  described  by  the  governor  in  the  annual 
report  of  the  governor  to  the  Secretary  of  the  Interior,  and  shall 
be  by  him  kept  in  a  secure  place  and  turned  over  to  his  successor 
(4628) 
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in  office.  The  secretary  of  the  district  and  the  governor  shall  each 
annually  account  to  the  Secretary  of  the  Interior  for  all  receipts 
and  disbursements  in  connection  with  such  historical  library  and 
museum.    (31  Stat.  333.) 

Section  726  of  this  act  under  title  2,  c.  73,  thereof,  31  Stat.  446,  required 

the  secretary  to  collect  five  dollars  for  each  certificate  of  appointment  of  a 

commissioner    to    take   acknowledgment    of   deeds    made    under    that    chapter 

and  disburse  the  same  as  provided  in  this  section. 
All  fees  received  by  the  secretary  as  such  were  to  be  disbursed  on  the  order 

of  the  governor  for  the  benefit  of  the  historical  library  and  museum,  as  provided 

in  this  section,  by  Act  March  3,  1905,  c  1407,  {  2,  post,  {  3590. 

§  3590.  (Act  March  3,  1905,  c.  1497,  §  2.)     Secretary's  fees  to  be 

disbursed  for  benefit  of  historical  library  and  museum. 
All  fees  received  by  the  secretary  of  the  district  of  Alaska  as 
such  secretary,  from  every  source  whatsoever,  shall  be  disbursed, 
on  the  order  of  the  governor  of  the  district  of  Alaska,  for  the  benefit 
of  the  Alaska  Historical  Library  and  Museum,  as  provided  in  sec- 
tion thirty-two,  chapter  one,  title  one,  of  an  Act  approved  June 
sixth,  nineteen  hundred,  entitled  "An  Act  making  further  provision 
for  a  civil  government  for  Alaska,  and  for  other  purposes;'*  and 
all  such  receipts  and  disbursements  shall  be  accounted  for  in  the 
manner  prescribed  in  said  section.    (33  Stat.  1266.) 

See  notes  to  section  1  of  this  act,  ante,  §  3562. 

Act  June  6,  1000,  c.  786,  f  32,  mentioned  in  this  section,  is  set  forth  ante, 
I  3589. 

Provisions  relating  to  fees  for  services  as  secretary,  were  made  by  section  1 
of  this  act,  ante,  ft  3562. 

§  3591.  (Act  June  6,  1900,  c.  786,  §  33.)  Historical  library  and 
museimi  a  designated  depository  of  government  publications. 
The  historical  library  and  museum  provided  for  in  section  thirty- 
two  of  this  title  is  hereby  made  a  designated  depository  of  publica- 
tions of  the  Government,  and  shall  be  supplied  with  one  copy  of 
each  of  said  publications  in  the  same  manner  as  such  publications 
are  supplied  to  other  depositories.     (31  Stat.  333.) 

Section  32  of  this  act,  mentioned  in  this  section,  is  set  forth  ante,  §  3589. 

§  3592.  (Act  Jan.  27, 1905,  c.  277,  §  1,  as  amended.  Act  May  14, 1906, 
c.  2458,  §  1,  Act  Feb.  6,  1909,  c.  80,  §  7,  and  Act  March  3,  1913, 
c.  109.)  Alaska  fund;  moneys  derived  from  liquor,  trade,  etc., 
licenses,  outside  of  incorporated  towns,  to  constitute  fund ;  ap- 
portionment to  public  schools,  relief  of  indigent,  etc.,  persons, 
and  wagon  roads,  bridges,  etc. ;  collection  of  fees ;  division  of 
portion  of  fund  for  relief  of  indigent,  etc.,  persons,  among  dis- 
trict judges,  and  distribution,  etc.,  thereof  by  them. 
All  moneys  derived  from  and  collected  for  liquor  licenses,  occu- 

?ation  or  trade  Hcenses,  outside  of  the  incorporated  towns  in  the 
'erritory  of  Alaska,  shall  be  deposited  in  the  Treasury  Depart- 
ment of  the  United  States,  there  to  remain  as  a  separate  and  dis- 
tinct fund,  to  be  known  as  the  "Alaska  fund,"  and  to  be  wholly  de- 
voted to  the  purposes  hereinafter  stated  in  the  Territory  of  Alaska. 
Twenty-five  per  centum  of  said  fund,  or  so  much  thereof  as  may 
be  necessary,  shall  be  devoted  to  the  establishment  and  maintenance 
of  public  schools  in  said  Territory;  t^n  per  centum  of  said  fund 
shall  be,  and  is  hereby,  appropriated  and  authorized  to  be  expended 
for  the  relief  of  persons  in  Alaska  who  are  indigent  and  incapaci- 
tated through  nonage,  old  age,  sickness,  or  accident;  and  all  the 
residue  of  said  fund  shall  be  devoted  to  the  construction  and  main- 
tenance of  wagon  roads,  bridges,  and  trails  in  said  Territory: 
Provided,  That  the  clerk  of  the  court  of  each  judicial  division  of 
said  Territory  is  authorized,  and  he  is  hereby  directed,  whenever 
considered  necessary,  to  call  upon  the  United  States  marshal  of 
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said  judicial  division  to  aid  in  the  collection  of  said  license  moneys 
by  designating  regular  or  special  deputies  of  his  office  to  act  as 
temporary  license  inspectors,  and  it  shall  be  the  duty  of  said  United 
States  marshal  to  render  such  aid ;  and  the  said  regular  or  special 
deputies  while  actually  engaged  in  the  performance  of  this  duty 
shall  receive  the  same  fees  and  allowances  and  be  paid  in  the  same 
manner  as  when  performing  their  regular  duties. 

That  at  the  end  of  each  fiscal  quarter  the  Secretary  of  the  Treas- 
ury of  the  United  States  shall  divide  the  amount  of  said  ten  per 
centum  of  said  fund  so  received  during  the  quarter  just  ended  into 
four  equal  parts,  and  transmit  to  each  of  the  four  United  States  dis- 
trict judges  in  Alaska  one  of  said  equal  amounts. 

That  each  of  said  judges  is  hereby  authorized  to  expend  so  much 
of  the  money  received  by  him  under  this  Act  as  may,  in  his  discre- 
tion, be  required  for  the  relief  of  those  persons  in  his  division  who 
are  incapacitated  through  nonage,  old  age,  sickness,  or  accident,  and 
who  are  indigent  and  unable  to  assist  and  protect  themselves: 
Provided,  That  each  judge  shall  quarterly  submit  to  the  Secretary 
of  the  Treasury  an  itemized  statement,  with  proper  vouchers,  of  all 
expenditures  made  by  him  under  this  Act,  and  he  shall  at  the  time 
transmit  a  copy  of  said  statement  to  the  governor  of  the  Territory : 
Provided  further.  That  any  unexpended  balance  remaining  in  the 
hands  of  any  judge  at  the  end  of  any  quarter  shall  be  returned  to 
the  Secretary  of  the  Treasury  of  the  United  States,  and  by  him 
deposited  in  the  said  "Alaska  fund,"  and  the  said  sum  shall  be  subse- 
quently devoted,  first,  to  meeting  any  actual  requirements  for  the 
care  and  relief  of  such  persons  as  are  provided  for  in  this  Act  in 
any  other  division  in  said  Territory  wherein  the  amount  allotted 
for  that  purpose  has  proved  insufficient ;  and,  second,  if  there  shall 
be  any  remainder  thereof,  said  remainder  shall  be  devoted  to  the 
construction  and  maintenance  of  wagon  roads,  bridges,  and  trails 
in  said  Territory.  (33  Stat.  616.  34  Stat.  192.  35  Stat.  601.  37 
Stat.  728.) 

This  section,  originally,  was  part  of  the  Alaska  Roads  and  Trails  Act,  enti- 
tled "An  act  to  provide  for  the  construction  and  maintenance  of  roads,  the 
establishment  and  maintenance  of  schools,  and  the  care  and  support  of  in- 
sane persons  in  the  district  of  Alaska,  and  for  other  purposes.** 

The  section,  as  originally  enacted,  provided  for  the  constitution  of  the 
fund  substantially  as  in  the  first  sentence  set  forth  here,  and  directed  that  one- 
fourth  of  the  fund,  or  so  much  thereof  as  necessary,  should  be  devoted  to  public 
schools,  five  per  centum  to  the  care  and  maintenance  of  insane  persons,  or 
60  mucli  of  said  five  per  centum  as  might  be  needed,  and  all  the  residue  to  the 
construction  and  maintenance  of  wagon  roads,  bridges,  and  trails. 

It  was  amended  by  adding  thereto  a  proviso,  substantially  in  the  language  of 
the  proviso  annexed  to  the  first  paragraph  of  the  section  as  set  forth  here,  by 
AcJ;  May  14,  1906,  c.  2458,  {  1,  cited  above. 

So  much  of  the  act  as  provided  that  5  per  centum  of  the  license  moneys 
collected  outside  of  incorporated  towns  should  be  devoted  to  the  care  and 
maintenance  of  insane  persons  was  repealed,  and  such  5  per  centum,  or  so 
mpch  thereof  as  necessary,  was  directed  to  be  applied  to  and  used  for  the 
maintenance  of  public  schools,  under  the  supervision  of  the  governor,  by 
Act  Feb.  8,  1909,  c.  80,  §  7,  also  cited  above. 

The  section,  as  so  amended,  was  further  amended,  mainly  by  the  addition 
thereto  of  the  provisions  for  expenditure  of  10  per  centum  of  the  fund  for  the 
relief  of  indigent  and  incapacitated  persons  described,  making  it  read  as  set 
forth  here,  by  Act  March  3,  1913,  c.  109,  last  cited  above.  Said  last  mentioned 
act  was  entiUed  "An  act  to  provide  assistance  to  persons  in  Alaska  who  are 
indigent  and  incapacitated  through  nonage,  old  age,  sickness,  or  accident,  and 
for  other  purposes.** 

All  moneys  derived  from  the  lease,  sale,  or  disposal  of  any  of  the  public  lands 
in  Alaska  are  to  be  paid  into  the  Treasury  of  the  United  States  as  other  mis- 
cellaneous receipts  are  paid,  and  a  separate  account  thereof  kept  and  annually 
reported  to  Congress,  by  Act  March  12,  1914,  c.  37,  |  3,  post,  |  3693c. 
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§  3593.  (Act  March  3,  1905,  c.  1483,  §  1.)  Appropriation  of  mon- 
eys of  Alaska  fund  for  purposes  mentioned  in  act. 
Alaska  fimd :  That  the  moneys  described  as  the  "Alaska  fund," 
in  section  one  of  "An  Act  to  provide  for  the  construction  and  main- 
tenance of  roads,  the  establishment  and  maintenance  of. schools, 
and  the  care  and  support  of  insane  persons  in  the  District  of  Alaska, 
and  for  other  purposes,"  approved  January  twenty-seventh,  nine- 
teen hundred  and  five,  be,  and  the  same  are  hereby,  appropriated 
out  of  the  Treasury  of  the  United  States  for  the  uses  and  purposes 
in  said  Act  mentioned.    (33  Stat.  1170.) 

This  was  a  provision  of  the  sandry  civil  appropriation  act  for  the  fiscal 
year  1906,  cited  above. 

The  provisions  of  Act  Jan.  27,  1905,  c.  277,  §  1,  mentioned  in  this  act, 
relating  to  the  Alaska  Fond,  are  set  forth,  as  amended  by  subsequent  acts, 
ante,  §  3592. 

Appropriations  are  also  made  in  the  annual  Army  appropriation  acts  for 
construction  and  maintenance  of  military  and  post  roads,  bridges,  and  trails  in 
Alaska,  to  be  expended  under  the  direction  of  the  board  of  road  commission- 
ers described  in  Act  Jan.  27,  1905,  c  277,  §  2,  as  amended  by  Act  May  14, 
1906,  c  2458,  §  2,  post,  |  3594.  The  provision  for  the  fiscal  year  1917  was 
by  Act  Aog.  29,  1916,  c  418,  39  Stat. 

§  3593a.  (Act  March  12,  1914,  c.  37,  §  1.)  (1)  Railroads;  Presi- 
dent empowered  and  directed  to  locate,  construct,  and  oper- 
ate line  or  lines;  powers  and  duties  in  carrying  out  purposes 
of  act 

The  President  of  the  United  States  is  hereby  empowered,  author- 
ized, and  directed  to  adopt  and  use  a  name  by  which  to  designate 
the  railroad  or  railroads  and  properties  to  be  located,  owned,  ac- 
quired, or  operated  under  the  authority  of  this  Act;  to  employ 
such  officers,  agents,  or  agencies,  in  his  discretion,  as  may  be  nec- 
essary to  enable  him  to  carry  out  the  purposes  of  this  Act;  to 
authorize  and  require  such  officers,  agents,  or  agencies  to  perform 
any  or  all  of  the  duties  imposed  upon  him  by  the  terms  of  this 
Act;  to  detail  and  require  any  officer  or  officers  in  the  Engineer 
Corps  in  the  Army  or  Navy  to  perform  service  under  this  Act; 
to  fix  the  compensation  of  all  officers,  agents,  or  employees  ap- 
pointed or  designated  by  him ;  to  designate  and  cause  to  be  located 
a  route  or  routes  for  a  line  or  lines  of  railroad  in  the  Territory  of 
Alaska  not  to  exceed  in  the  aggregate  one  thousand  miles,  to  be 
so  located  as  to  connect  one  or  more  of  the  open  Pacific  Ocean 
harbors  on  the  southern  coast  of  Alaska  with  the  navigable  waters 
in  the  interior  of  Alaska,  and  with  a  coal  field  or  fields  so  as  best  to 
aid  in  the  development  of  the  agricultural  and  mineral  or  other 
resources  of  Alaska,  and  the  settlement  of  the  public  lands  therein, 
and  so  as  to  provide  transportation  of  coal  for  the  Army  and  Navy, 
transportation  of  troops,  arms,  munitions  of  war,  the  mails,  and  for 
other  governmental  and  public  uses,  and  for  the  transportation  of 
passengers  and  property;  to  construct  and  build  a  railroad  or 
railroads  along  such  route  or  routes  as  he  may  so  designate  and 
locate,  with  the  necessary  branch  lines,  feeders,  sidings,  switches, 
and  spurs;  to  purchase  or  otherwise  acquire  all  real  and  personal 
property  necessary  to  carry  out  the  purposes  of  this  Act;  to  exer- 
cise the  power  of  eminent  domain  in  acquiring  property  for  such 
use,  which  use  is  hereby  declared  to  be  a  public  use,  by  condem- 
nation in  the  courts  of  Alaska  in  accordance  with  the  laws  now 
or  hereafter  in  force  there;  to  acquire  rights  of  way,  terminal 
grounds,  and  all  other  rights ;  to  purchase  or  otherwise  acquire  all 
necessary  equipment  for  the  construction  and  operation  of  such 
railroad  or  railroads ;  to  build  or  otherwise  acquire  docks,  wharves, 
terminal  facilities,  and  all  structures  needed  for  the  equipment  and 
operation  of  such  railroad  or  railroads;  to  fix,  change,  or  modify 
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rates  for  the  transportation  of  passengers  and  property,  which  rates 
shall  be  equal  and  uniform,  but  no  free  transportation  or  passes 
shall  be  permitted  except  that  the  provisions  of  the  interstate  com- 
merce laws  relating  to  the  transportation  of  employees  and  their 
families  shall  be  in  force  as  to  the  lines  constructed  under  this 
Act;  to  receive  compensation  for  the  transportation  of  passengers 
and  property,  and  to  perform  generally  all  the  usual  duties  of  a 
common  carrier  by  railroad ;  to  make  and  establish  rules  and  reg- 
ulations for  the  control  and  operation  of  said  railroad  or  railroads ; 
in  his  discretion,  to  lease  the  said  railroad  or  railroads,  or  any 
portion  thereof,  including  telegraph  and  telephone  lines,  after  com- 
pletion under  such  terms  as  he  may  deem  proper,  but  no  lease 
shall  be  for  a  longer  period  than  twenty  years,  or  in  the  event  of 
failure  to  lease,  to  operate  the  same  until  the  further  action  of 
Congress:  Provided,  That  if  said  railroad  or  railroads,  including 
telegraph  and  telephone  lines,  are  leased  under  the  authority  here- 
in given,  then  and  in  that  event  they  shall  be  operated  under  the 
jurisdiction  and  control  of  the  provisions  of  the  interstate  com- 
merce laws ;  to  purchase,  condemn,  or  otherwise  acquire  upon  such 
terms  as  he  may  deem  proper  any  other  line  or  lines  of  railroad 
in  Alaska  which  may  be  necessary  to  complete  the  construction 
of  the  line  or  lines  of  railroad  designated  or  located  by  him :  Pro- 
vided, That  thQ  price  to  be  paid  in  case  of  purchase  shall  in  no  case 
exceed  the  actual  physical  value  of  the  railroad ;  to  make  contracts 
or  agreements  with  any  railroad  or  steamship  company  or  vessel 
owner  for  joint  transportation  of  passengers  or  property  over  the 
road  or  roads  herein  provided  for,  and  such  railroad  or  steamship 
line  or  by  such  vessel,  and  to  make  such  other  contracts  as  may  be 
necessary  to  carry  out  any  of  the  purposes  of  this  Act;  to  utilize 
in  carrying  on  the  work  herein  provided  for  any  and  all  machinery, 
equipment,  instruments,  material,  and  other  property  of  any  sort 
whatsoever  used  or  acquired  in  connection  with  the  construction 
of  the  Panama  Canal,  so  far  and  as  rapidly  as  the  same  is  no  longer 
needed  at  Panama,  and  the  Isthmian  Canal  Commission  is  hereby 
authorized  to  deliver  said  property  to  such  officers  or  persons  as  the 
President  may  designate,  and  to  take  credit  therefor  at  such  per- 
centage of  its  original  cost' as  the  President  may  approve,  but  this 
amount  shall  not  be  charged  against  the  fund  provided  for  in  this 
Act. 

(2)  Telegraph  and  telephone  lines;  constructica,  maintenance,  and 
operation  authorized. 

The  authority  herein  granted  shall  include  the  power  to  con- 
struct, maintain,  and  operate  telegraph  and  telephone  lines  so  far 
as  thejr  may  be  necessary  or  convenient  in  the  construction  and 
operation  of  the  railroad  or  railroads  as  herein  authorized  and 
they  shall  perform  generally  all  the  usual  duties  of  telegraph  and 
telephone  lines  for  hire. 

(3)  President  authorized  to  do  all  necessary  acts  in  addition  to 
those  specially  authorized. 

It  is  the  intent  and  purpose  of  Congress  through  this  Act  to 
authorize  and  empower  the  President  of  the  United  States,  and 
he  is  hereby  fully  authorized  and  empowered,  through  such  officers, 
agents,  or  agencies  as  he  may  appoint  or  employ,  to  do  all  neces- 
sary acts  and  things  in  addition  to  those  specially  authorized  in 
this  Act  to  enable  him  to  accomplish  the  purposes  and  objects  of 
this  Act. 
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(4)  Withdrawal  and  disposal  of  public  lands  along  line  for  town- 
site  purposes. 

The  President  is  hereby  authorized  to  withdraw,  locate,  and  dis- 
pose of,  under  such  rules  and  regulations  as  he  may  prescribe,  such 
area  or  areas  of  the  public  domain  along  the  line  or  lines  of  such 
proposed  railroad  or  railroads  for  town-site  purposes  as  he  may 
from  time  to  time  designate. 

(5)  Grant  of  terminal  and  station  grounds  and  rights  of  way; 
reservation,  in  patents  for  lands,  of  rights  of  way;  reserva- 
tion of  lands  for  furnishing  materials  and  for  stations,  termi- 
nals, docks,  etc. 

Terminal  and  station  grounds  and  rights  of  way  through  the 
lands  of  the  United  States  in  the  Territory  of  Alaska  are  hereby 
granted  for  the  construction  of  railroads,  telegraph  and  telephone 
lines  authorized  by  this  Act,  and  in  all  patents  for  lands  hereafter 
taken  up,  entered  or  located  in  the  Territory  of  Alaska  there  shall 
be  expressed  that  there  is  reserved  to  the  United  States  a  right  of 
way  for  the  construction  of  railroads,  telegraph  and  telephone 
lines  to  the  extent  of  one  hundred  feet  on  either  side  of  the  center 
line  of  any  such  road  and  twenty-five  feet  on  either  side  of  the 
center  line  of  any  such  telegraph  or  telephone  lines,  and  the  Pres- 
ident may,  in  such  manner  as  he  deems  advisable,  make  reservation 
of  such  lands  as  are  or  may  be  useful  for  furnishing  materials  for 
construction  and  for  stations,  terminals,  docks,  and  for  such  other 
purposes  in  connection  with  the  construction  and  operation  of  such 
railroad  lines  as  he  may  deem  necessary  and  desirable.  (38  Stat. 
305.) 

This  section  and  the  three  sections  next  following  were  an  act  entitled  "An 
act  to  authorize  the  President  of  the  United  States  to  locate,  construct,  and 
operate  railroads  In  the  Territory  of  Alaska,  and  for  other  purposes,*'  dted 
above. 

Rights  of  way  for  railroads  through  the  public  lands  in  Alaska,  under  cer- 
tain conditions  and  restrictions,  were  granted  by  Act  May  14,  1898,  c.  299,  §S 
2-5,  post,  |§  6083-5086. 

Provisions  for  the  entry  of  town  sites  in  Alaska  by  trustees  for  the  inhabi- 
tants are  contained  In  Act  March  3,  1891,  c.  561,  §  11,  post,  {  6079. 

The  interstate  commerce  laws,  referred  to  in  this  section,  are  set  forth  in 
Title  LVI  A,  chapter  A,  post,  §§  8563-8604. 

The  chairman  of  the  Alaskan  Engineering  Commission,  created  under  this 
act,  may  be  charged  by  the  President  with  the  duty  of  administering  the  Em- 
ployes* Compensation  Act  of  Sept.  7,  1916,  c.  468,  post,  §f  8932a-8932uu,  in 
so  far  as  employes  of  said  commission  are  affected  by  section  42  of  said  Com- 
pensation Act,  §  8932uu,  post. 

§  3593b.  (Act  March  12,  1914,  c.  37,  §  2.)     Railroads;   limitation 
of  cost  of  work;  appropriation. 
The  cost  of  the  work  authorized  by  this  Act  shall  not  exceed 
$35,000,000,  and  in  executing  the  authority  granted  by  this  Act  the 
President  shall  not  expend  nor  obligate  the  United  States  to  ex- 
pend more  than  the  said  sum;   and  there  is  hereby  appropriated, 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated, 
the  sum  of  $1,000,000  to  be  used  for  carrying  out  the  provisions 
of  this  Act,  to  continue  available  until  expended.    (38  Stat.  307.) 
See  notes  to  section  1  of  this  act,  ante,  §  3593a. 

§  3593c.  (Act  March  12,  1914,  c.  37,  §  3.)  Disposition  of  moneys 
derived  from  lease,  sale,  etc.,  of  public  lands,  coal,  mineral,  or 
timber,  and  earnings  of  railroads  and  telegraph  or  telephone 
lines ;  account  and  report  thereof. 

All  moneys  derived  from  the  lease,  sale,  or  disposal  of  any  of  the 
public  lands,  including  townsites,  in  Alaska,  or  the  coal  or  mineral 
therein  contained,  or  the  timber  thereon,  and  the  earnings  of  said 
railroad  or  railroads,  together  with  the  earnings  of  the  telegraph 
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and  telephone  lines  constructed  under  this  Act,  above  maintenance 
charges  and  operating  expenses,  shall  be  paid  into  the  Treasury  of 
the  United  States  as  other  miscellaneous  receipts  are  paid,  and  a 
separate  account  thereof  shall  be  kept  and  annually  reported  to 
Congress.    (38  Stat.  307.) 

See  notes  to  sectioii  1  of  this  act,  ante«  {  i 


§  3593d.  (Act  March  12,  1914,  c.  37,  §  4.)  Railroads;  reports  of 
work  and  of  moneys  received  and  expended. 
The  officers,  agents,  or  agencies  placed  in  charge  of  the  work 
by  the  President  shall  make  to  the  President  annually,  and  at 
such  other  periods  as  may  be  required  by  the  President  or  by  either 
House  of  Congress,  full  and  complete  reports  of  all  their  acts  and 
doings  and  of  all  moneys  received  and  expended  in  the  construction 
of  said  work  and  in  the  operation  of  said  work  or  works  and  in  the 
performance  of  their  duties  in  connection  therewith.  The  annual 
reports  herein  provided  for  shall  be  by  the  President  transmitted 
to  Congress.    (38  Stat.  307.) 

See  notes  to  section  1  of  this  act,  ante,  {  3593a. 

§  3593c.  (Act  July  18,  1914,  c.  187.)  Tax,  in  addition  to  normal 
income  tax,  on  ^oss  annual  income  of  railroad  corporations  on 
business  done  in  Alaska;    repeal  of  license  tax  on  railroads. 

In  addition  to  the  normal  income  tax  of  one  per  centum  on  net 
income  there  shall  be  levied  and  collected  one  per  centum  on  the 
gross  annual  income  of  all  railroad  corporations  doing  business  in 
Alaska,  on  business  done  in  Alaska,  which  shall  be  computed  and 
collected  in  the  manner  provided  in  the  Act  of  Congress,  approved 
October  third,  nineteen  hundred  and  thirteen,  entitled  "An  Act  to 
reduce  tariff  duties  and  to  provide  revenue  for  the  Government,  and 
for  other  purposes,"  the  proceeds  of  which  tax  when  collected  shall 
be  paid  to  the  treasurer  of  Alaska  and  be  applicable  to  general  Ter- 
ritorial purposes.  So  much  of  the  provisions  of  the  Act  of  Con- 
gress approved  March  third,  eighteen  hundred  and  ninety-nine, 
entitled  "An  Act  to  define  and  punish  crimes  in  the  District  of 
Alaska  and  to  provide  a  code  of  criminal  procedure  for  said  dis- 
trict," or  Acts  amendatory  thereof  as  impose  a  license  tax  of  $100 
per  mile  per  annum  on  railroads  operated  in  Alaska  is  hereby  re- 
pealed, and  all  penalties  for  nonpayment  thereof  are  hereby  re- 
mitted.   (38  Stat.  517.) 

This  was  an  act  entitled  "An  act  to  levy  and  collect  an  income  tax  on  rail- 
roads in  Alaska,  and  for  other  purposes,"  cited  above. 

Act  Oct.  3,  1913,  c.  16,  referred  to  in  this  section,  is  the  Underwood  Tariff 
Act.  The  provisions  for  computing  and  collecting  the  normal  income  tax  on 
corporations  were  contained  in  §  II  G  thereof.  Said  provisions  were  repealed 
by  the  New  Income  Tax  Act,  Act  Sept  8,  1916,  c  463,  f§  1-25,  post,  §{  6336a- 
6336X. 

Act  March  3,  1899,  c.  429,  30  Stat.  1253,  referred  to  in  this  section,  is  the 
Penal  Code  and  Code  of  Criminal  Procedure  for  the  Territory,  omitted  from 
this  compilation  as  being  merely  local.  The  provision  thereof  repealed  hereby 
was  contained  In  Title  II,  §  460,  30  Stat.  1337. 

§  3594.  (Act  Jan.  27,  1905,  c.  277,  §  2,  as  amended,  Act  May  14, 
1906,  c.  2458,  §  2.)     Board  of  road  commissioners;    detail  or 
designation  from  officers  of  Army;    powers  and  duties;   con- 
tracts upon  bids  for  certain  work;   supervision  and  examina- 
tion of  and  report  on  work;   payment  of  cost,  etc.,  of  work; 
limitation  of  amount;  reimbursement  of  expenses  of  members 
of  board. 
There  shall  be  a  board  of  road  commissioners  in  said  district,  to 
be  composed  of  an  engineer  officer  of  the  United  States  Army  to  be 
detailed  and  appointed  by  the  Secretary  of  War,  and  two  other  of- 
ficers of  that  part  of  the  Army  stationed  in  said  district  and  to  be 
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designated  by  the  Secretary  of  War.  The  said  engineer  officer 
shall,  during  the  term  of  his  said  detail  and  appointment,  abide  in 
said  district.  The  said  board  shall  have  the  power,  and  it  shall  be 
their  duty,  upon  their  own  motion  or  upon  petition,  to  locate,  lay 
out,  construct,  and  maintain  wagon  roads  and  pack  trails  from  any 
point  on  the  navigable  waters  of  said  district  to  any  town,  mining 
or  other  industrial  camp  or  settlement,  or  between  any  such  town, 
camps,  or  settlements  therein,  if  in  their  judgment  such  roads  or 
trails  are  needed  and  will  be  of  permanent  value  for  the  develop- 
ment of  the  district ;  but  no  such  road  or  trail  shall  be  constructed 
to  any  town,  camp,  or  settlement  which  is  wholly  transitory  or  of 
no  substantial  value  or  importance  for  mining,  trade,  agfricultural, 
or  manufacturing  purposes.  The  said  board  shall  prepare  maps, 
plans,  and  specifications  of  every  road  or  trail  they  may  locate  and 
lay  out,  and  whenever  more  than  twenty  thousand  dollars,  in  the 
aggregate,  shall  have  to  be  expended  upon  the  actual  construc- 
tion of  any  road  or  section  of  road  designed  to  be  permanent,  con- 
tract for  the  work  shall  be  let  by  them  to  the  lowest  responsible 
bidder,  upon  sealed  bids,  after  due  notice,  under  rules  and  regu- 
lations to  be  prescribed  by  the  Secretary  of  War.  The  board  may 
reject  any  bid  if  they  deem  the  same  unreasonably  high  or  if  they 
find  that  there  is  a  combination  among  bidders.  In  case  no  respon- 
sible and  reasonable  bid  can  be  secured,  then  the  work  may  be 
carried  on  with  material  and  men  procured  and  hired  by  the  board. 
The  engineer  officer  of  the  board  shall  in  all  cases  supervise  the 
work  of  construction  and  see  that  the  same  is  properly  performed. 
As  soon  as  any  road  or  trail  laid  out  by  the  board  has  been  con- 
structed and  completed  they  shall  examine  the  same  and  make  a 
full  and  detailed  report  of  the  work  done  on  the  same  to  the  Sec- 
retary of  War,  and  in  such  report  they  shall  state  whether  the 
road  or  trail  has  been  completed  conformably  to  the  maps,  plans, 
and  specifications  of  the  same.  It  shall  be  the  duty  of  said  board, 
as  far  as  practicable,  to  keep  in  proper  repair  all  roads  and  trails 
constructed  under  their  supervision,  and  the  same  rules  as  to  the 
manner  in  which  the  work  of  repair  shall  be  done,  whether  by  con- 
tract or  otherwise,  shall  govern  as  in  the  case  of  the  original  con- 
struction of  the  road  or  trail.  The  cost  and  expenses  of  laying  out, 
constructing,  and  repairing  such  roads  and  trails  shall  be  paid  by 
the  Secretary  of  the  Treasury,  through  the  authorized  disbursing 
officer  of  the  board  designated  by  the  Secretary  of  War,  out  of  the 
road  and  trail  portion  of  said  **Alaska  fund"  upon  vouchers  approved 
and  certified  by  said  board.  The  Secretary  of  the  Treasury  shall, 
at  the  end  of  each  month,  send  by  mail  to  each  of  the  members  of 
said  board  a  statement  of  the  amount  available  of  said  "Alaska 
fund''  for  the  construction  and  repair  of  roads  and  trails,  and  no 
greater  liability  for  construction  or  repair  shall  at  any  time  be  in- 
curred by  said  board  than  the  money  available  therefor  at  that 
time  in  said  fund.  The  members  of  said  board  shall,  in  addition  to 
their  salaries,  be  reimbursed  in  the  sums  actually  paid  or  incurred 
by  them  in  traveling  expenses  in  the  performance  of  their  duties, 
and  shall  be  entitled  to  receive  their  actual  expenses  of  living  while 
serving  as  members  of  said  board  within  the  limits  of  the  district 
and  not  stationed  at  a  military  post.     (33  Stat.  616.    34  Stat.  192.) 

See  notes  to  section  1  of  this  act,  ante,  {  3592. 

This  section,  as  originally  enacted,  required  contract  for  the  work  to  be  let 
"whenever  more  than  five  thousand  dollars  in  the  aggregate  shall  have  to  be 
expended  on  the  constmction  of  any  road  or  trail.**  That  provision  was 
amendcKl,  to  require  such  letting  of  contract  ''whenever  more  than  twenty 
thousand  dollars,  ia  the  aggregate,  shall  have  to  be  expended  upon  the  actual 
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coDstrnction  of  any  road  or  section  of  roads  designed  to  be  permanent,"  by 
Act  May  14,  1906,  c  2458,  §  2,  last  cited  above. 

The  section  was  also  amended,  by  the  same  act,  by  inserting  in  the  provi- 
sion that  the  cost  and  expenses  of  laying  out,  etc.,  sncb  roads  and  trails,  shoald 
be  paid  by  the  Secretary  of  the  Treasury,  the  words  **through  the  authorized 
disbursing  officer  of  the  board  designated  by  the  Secretary  of  War.'* 

The  provision  at  the  end  of  the  section  which,  as  originally  enacted,  was 
"The  members  of  said  board  shall,  in  addition  to  their  salaries,  be  entitled  to 
receive  their  actual  traveling  expenses  paid  or  incurred  by  them  in  the  per- 
formance of  their  duties  as  members  of  the  board,"  was  also  amended  by  said 
act  so  as  to  entitle  the  members  of  the  board  to  receive  their  actual  expenses 
of  living  while  serving  within  the  district  and  not  stationed  at  a  military  post, 
as  set  forth  here. 

Members  of  the  board  of  road  commissioners  are  entitled  to  the  per  diem 
commutation  in  lieu  of  actual  living  expenses  while  living  with  their  families, 
and  not  stationed  at  a  military  post  by  Act  April  27,  1914,  c  72,  post,  §  3594a. 

§  3594a.  (Act  April  27,  1914,  c.  72.)     Board  of  road  commissioners; 
officer  of  Army  serving  as  member  of  board,  entitled  to  per 
diem  commutation  in  lieu  of  actual  living  expenses,  while  liv- 
ing with  his  family. 
Hereafter  any  officer  of  the  Army  and  member  of  said  Board  of 
Road  Commissioners  who  is  living  with  his  family  while  serving  as 
a  member  of  said  board  within  the  limits  of  the  Territory  of  Alaska, 
and  not  stationed  at  a  military  post,  shall  be  entitled  to  receive  a 
per  diem  commutation  fixed  by  the  board  in  lieu  of  "actual  living 
expenses,"  as  now  provided  by  law;   and  this  provision  shall  em- 
brace the  time  during  which  any  member  of  said  board  shall  have 
failed  in  the  past  to  receive  any  allowance  for  expense  of  living  by 
reason  of  the  decision  of  the  Comptroller  of  the  Treasury  above  re- 
ferred to,  to  the  effect  that  said  allowance  could  not  be  made  to  an 
officer  living  with  his  family.    (38  Stat.  366.) 

This  was  a  provision  of  the  Army  Appropriation  Act  for  the  fiscal  year  1915, 
cited  above. 

The  Board  of  Road  Commissioners  was  created,  and  provision  made  for  pay- 
ment of  the  actual  living  expenses  of  its  members  by  Act  Jan.  27,  1900,  c  277, 
I  2,  as  amended  Act  May  14,  1906,  c  2458,  §  2,  ante,  §  3594. 

The  decision  of  the  Comptroller  of  the  Treasury  referred  to  herein  was  a 
decision  dated  March  14,  1913,  referred  to  in  the  appropriation  to  which  this 
provision  was  annexed. 

§  3595.  (Act  April  27,  1904,  c.  1629.)     Road  overseers;   appoint- 
ment and  filling;  vacancies;   road  districts;   creation,  and  rec- 
ord of  boimdaries. 
It  shall  be  the  duty  of  the  commissioner  in  each  precinct  in  the 
district  of  Alaska,  on  the  first  Monday  in  the  month  of  April  in 
each  year,  to  appoint  a  road  overseer  for  the  precinct  in  which 
he  resides,  and  create  a  road  district  in  the  inhabited  part  of  said 
precinct,  which  said  district  shall  not  include  incorporated  cities 
and  towns. 

To  fill  all  vacancies  in  the  office  of  road  overseer  in  his  precinct. 
To  cause  a  record  to  be  made  defining  the  boundaries  of  said 
road  district.     (33  Stat.  391.) 

These  provisions  were  part  of  an  act  entitled  **An  act  to  authorize  the  ap- 
pointment of  road  overseers  and  to  create  road  districts  in  the  district  of 
Alaska,  and  for  other  purposes." 

Further  provisions  of  the  act  relating  to  the  office,  duties,  and  compensation 
of  said  road  overseers  are  set  forth  post,  §§  3596-3602. 

§  3596.  (Act  April  27,  1904,  c.  1629.)  Road  overseers;  term  of 
office;  qualification. 

All  road  overseers  shall  hold  office  for  one  year  and  until  their 
successors  are  appointed  and  qualified. 

Every  person  appointed  to  the  office  of  road  overseer  of  any 
road  district  shall  reside  in  the  road  district  to  which  he  has  been 
appointed,  and  shall,  within  thirty  days  after  he  shall  have  been 
notified  of  his  appointment,  take  and  subscribe  to  an  oath  of  office 
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obligating  himself  to  the  faithful  performance  of  the  duties  of  his 
office,  and  shall  forthwith  cause  such  oath  to  be  filed  in  the  office 
of  the  commissioner  of  his  precinct,  and  in  case  any  such  road  over- 
seer shall  become  nonresident  of  his  road  district,  his  office  shall 
at  once  become  vacant. 

Each  road  overseer  shall,  before  entering  upon  the  duties  of  his 
office,  execute  a  bond  to  the  United  States  in  a  sum  not  less  than 
double  the  amount  of  money  which  will  probably  come  into  his 
hands  at  any  time  during  his  term  of  office,  with  two  or  more  sure- 
ties, the  amount  and  sufficiency  of  the  bond  to  be  approved  by  the 
•  commissioner  of  the  precinct,  conditioned  for  the  faithful  discharge 
of  the  duties  of  his  office,  which  bond  shall  be  by  him  forthwith  filed 
in  the  office  of  the  commissioner  and  ex  officio  recorder.  The 
approval  of  such  bond  shall  be  indorsed  thereon  by  the  commis- 
sioner.   (33  Stat.  391.) 

The  above  provision  occurs  under  the  heading  '*Term  of  OflSce  and  Qualifica- 
tion o£  Road  Overseers." 

§  3597.  (Act  April  27,  1904,  c.  1629.)  Road  overseers*  duties;  ac- 
counts; refusal  to  serve  and  penalty;  delivery  to  successor 
of  moneys,  records,  etc.,  and  penalty. 

The  duties  of  road  overseer  shall  be  such  as  may  be  prescribed 
by  law. 

Each  road  overseer  shall  keep  an  accurate  account  of  all  money 
received  by  virtue  of  his  office  and  the  manner  in  which  the  same 
has  been  disbursed,  and  to  whom,  and  shall,  on  the  last  Saturday 
of  March  in  each  year,  exhibit  such  account,  together  with  his 
vouchers,  to  the  commissioner  for  adjustment  and  settlement. 
Such  account  shall  be  in  writing,  verified  by  affidavit  of  the  over- 
seer that  the  same  is  in  all  respects  a  full  and  true  account  of  all 
money  received  by  him  during  the  full  term  for  which  he  should 
make  settlement  and  the  amounts  expended  and  the  manner  in 
which  they  were  expended. 

If  any  person  appointed  to  the  office  of  road  overseer,  unless  un- 
able from  disease  or  other  infirmity  to  discharge  the  duties  of  such 
office,  shall  refuse  or  neglect  to  serve  therein,  he  shall  be  liable 
to  a  fine  of  twenty-five  dollars;  but  no  person  so  appointed  who 
shall  have  served  for  a  term  next  preceding  such  appointment  shall 
be  liable  to  such  fine  for  refusing  to  serve  if  he  shall  have  given 
notice  in  writing  of  refusal  to  the  commissioner  within  twenty  days 
after  having  been  notified  of  his  appointment. 

Every  road  overseer  who  shall,  after  the  expiration  of  his  term 
of  office,  neglect  or  refuse  to  deliver  on  demand  to  his  successor  in 
office,  after  such  successor  shall  have  been  duly  qualified  according 
to  law,  all  moneys,  records,  books,  papers,  or  other  property  ap- 
pertaining to  such  office  shall  be  liable  to  a  fine  of  not  less  than 
fifty  nor  more  than  five  hundred  dollars.    (33  Stat.  392.) 

The  above  provision  occurs  under  the  heading  "Duties  o£  Road  Overseer." 

§  3598.  (Act  April  27,   1904,  c.    1629.)     Road  overseers'  duties; 

warning  to  male  residents  to  work  on  roads;   notice  of  time, 

place,  etc.,  for  work ;  failure  to  perform  work,  and  punishment 

for  neglect  or  refusal;   performance  of  road  tax,  and  receipt 

for  labor. 

Road  overseers  of  the  diflferent  precincts  are  authorized,  and  it  is 

made  their  duty,  to  warn  out  all  male  persons  between  eighteen  and 

fifty  years  of  age  who  have  resided  thirty  days  in  the  district  of 

Alaska,  who  are  capable  of  performing  labor  on  roads  or  trails,  and 

who  are  not  a  precinct  charge,  to  perform  two  days'  work  of  eight 
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hours  each  in  locating,  constructing,  or  repairing  public  roads  or 
trails,  under  the  direction  of  the  road  overseer  within  whose  pre- 
cinct they  may  respectively  reside,  or  furnish  a  substitute  to  do 
the  same,  or  pay  the  sum  of  four  dollars  per  day  for  two  days'  labor, 
and  said  road  overseer  shall  receipt  for  the  same  and  shall  expend 
it  in  location,  construction,  or  repairs  on  the  public  roads  and  trails 
within  his  precinct ;  and  any  moneys  so  received  and  not  expended 
shall  be  paid  over  to  his  successor  in  office,  who  shall  expend  the 
same  as  above  provided. 

The  overseer  of  roads  and  trails  in  each  precinct  shall  give  notice 
to  persons  residing  in  his  precinct  liable  to  or  charged  with  a  road 
or  trail  tax  of  the  time  and  place  and  the  kind  of  work  expected  to 
be  performed  on  the  road  or  trail,  and  may  direct  what  implements 
such  persons  shall  bring  with  which  to  perform  such  work. 

Whenever  it  shall  happen,  in  consequence  of  sickness  or  absence 
from  home,  or  any  other  cause,  that  the  two  days'  work  aforesaid 
shall  not  be  performed  within  the  time  specified  in  this  Act,  the 
overseer  shall  be  authorized  to  require  the  performance  of  such 
work  at  any  time  prior  to  the  first  day  of  October  then  next  en- 
suing; and  in  case  any  person  shall  neglect  or  refuse  to  do  the 
two  days'  work,  or  furnish  a  substitute,  or  pay  in  money  the  price 
of  two  days*  labor,  as  provided  in  this  Act,  he  shall  be  deemed 
guilty  of  a  misdemeanor  and  shall  be  fined  in  the  sum  of  ten  dol- 
lars for  each  day  refusing  so  to  work  upon  conviction  before  any 
justice  of  the  peace  of  the  precinct 

If  any  person  shall  appear  at  the  proper  time  and  place  as  directed 
by  the  overseer  and  neglect  or  refuse  to  do  a  reasonable  day's  work 
according  to  his  ability,  he  shall  be  liable  the  same  as  if  he  had 
neglected  or  refused  to  appear,  or  furnish  a  substitute,  or  pay  the 
sum  of  money  as  provided  herein. 

Under  the  direction  of  the  overseer,  and  at  his  discretion,  the 
above  road  tax  may  be  performed  by  one  day's  work,  together 
with  an  able-bodied  man,  a  two-horse  team  with  wagon,  or  a  dog 
team  consisting  of  not  less  than  five  dogs  and  a  sleigh,  or  a  reindeer 
team  of  not  less  than  two  reindeer  and  sleigh  or  cart. 

It  shall  be  the  duty  of  each  road  overseer  to  receipt  to  each  per- 
son who  performs  labor  on  the  public  roads  and  trails  of  his  pre- 
cinct under  the  provisions  of  this  Act  for  the  amount  of  labor  so 
performed,  and  no  person  shall  be  compelled  to  pay  road  tax  except 
in  one  precinct  in  the  district  of  Alaska  during  one  calendar  year. 
(33  Stat.  392.) 

Notes  of  Deoisioiui 

Liability  of  Eslcimo  or  Indian  to  worli  an   Eskimo  or  Indian  is  such  a  male 

on  roads.— The  defendant  is  a  male  per-  person  as  may  be  required  to  work  on 

son  having  the  requisite  qualifications,  the  roads,  and  the  fact  of  his  being  a 

but  refused  to  work  because  he  is  an  native  does  not  excuse  4iim  under  the 

Eskimo,   a   native  of  Alaska.     On  an  terms  of  the  act     U.  S.  ▼.  Sitarangok 

agreed  stote   of  facts  submitted,  held,  (1913)  4  Alaska,  667. 

§  3599.  (Act  April  27,  1904,  c.  1629.)  Road  overseers'  duties;  an- 
nual report. 
Each  road  overseer  shall,  on  or  before  the  first  day  of  April  in 
each  year,  report  to  the  commissioner  of  the  precinct  the  names 
of  all  persons  subject  to  the  two  days*  road  tax  for  the  preceding 
year,  the  names  of  those  who  have  worked  out  said  tax,  the  names 
of  those  who  have  paid  the  said  tax  in  money,  and  the  names  of 
those  delinquent,  and  also  all  moneys  received  by  him  from  all 
sources,  and  how  expended,  and  the  account  of  said  road  overseer 
of  the  work  performed  by  himself,  which  report  shall  be  approved 
by  said  commissioner  before  any  final  settlement  shall  be  made 
with  such  road  overseen    (33  Stat  393.) 
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§  3600.  (Act  AprU  27,  1904,  c.  1629.)  Road  overseers'  duties;  neg- 
lect or  refusal  to  perform,  or  giving  false  receipt;  penedty,  and 
prosecution  therefor. 
Each  and  every  road  overseer  who  shall  neglect  or  refuse  to  per- 
form the  several  duties  enjoined  upon  him  by  this  Act,  or  who 
shall,  under  any  pretense  whatsoever,  give  or  sign  a  receipt  or  cer- 
tificate for  labor  performed  or  money  paid,  unless  the  labor  shall 
have  been  performed  or  money  paid  prior  to  the  signing  or  giving 
of  such  receipts  or  certificates,  shall  forfeit  for  every  such  offense 
not  less  than  five  nor  more  than  fifty  dollars,  to  be  recovered  by  an 
action  before  any  justice  of  the  peace  within  the  precinct  where 
such  overseer  may  reside,  and  it  is  hereby  made  the  duty  of  every 
United  States  attorney  or  assistant  to  prosecute  all  offenses  against 
the  provisions  of  this  Act  not  otherwise  provided  for.  (33  Stat. 
393.) 

§  3601.  (Act  April  27,  1904,  c.  1629.)     Road  overseers'  compensa- 
tion;  per  diem;    oaths,  acknowledgments,  filing  papers,  etc., 
to  be  free  of  cost;  copies  of  act  and  blank  forms  to  be  furnished 
by  clerk  of  district  court. 
Road  overseers  shall  be  allowed  four  dollars  per  day  for  all  serv- 
ices required  by  this  Act  and  actually  performed  in  their  respec- 
tive precincts,  to  be  retained  out  of  money  paid  said  road  over- 
seers from  persons  paying  money  or  fines  in  lieu  of  two  days'  labor, 
upon  the  certified  statement  of  the  overseers,  approved  by  the  com- 
missioner of  the  precinct:     Provided,  That  no  overseer  shall  re- 
ceive pay  for  more  than  ten  days  in  any  one  year,  and  not  until  he 
has  made  the  return  as  provided  in  the  preceding  section,  in  dupli- 
cate, one  copy  to  be  retained  by  the  commissioner  and  one  copy  filed 
with  the  clerk  of  the  district  court  in  the  division  in  which  the  said 
precinct  is  situated. 

Any  oath  required  to  be  taken  by  said  overseer,  acknowledgment 
of  bond,  or  the  filing  or  recording  of  any  paper  or  plat  authorized 
by  this  Act  shall  be  free  of  cost  to  said  overseer. 

Upon  application  of  road  overseers  it  shall  be  the  duty  of  the 
cleric  of  the  district  court  to  furnish  copies  of  this  Act  and  blank 
forms  of  notices  warning  persons  to  perform  road  work,  receipts  for 
road  work,  bond,  and  oath,  and  for  overseer's  report  to  commis- 
sioner, the  expense  of  which  shall  be  paid  out  of  the  fund  for  pay- 
ing the  incidental  expenses  of  the  court.  (33  Stat.  393.) 
The  above  provisions  occur  under  the  heading  "Per  Diem." 

§  3602.  (Act  April  27,  1904,  c.  1629.)     Copies  of  act  and  of  other 

road  and  trail  laws  to  be  furnished  by  Attorney-General  to 

clerks  of  district  coiurt  for  use  of  road  overseers. 

The  Attorney-General  of  the  United  States  is  hereby  directed  to 

furnish  clerks  of  the  district  court  in  the  different  judicial  divisions 

of  Alaska  a  sufficient  number  of  copies  of  this  Act  and  other  road 

and  trail  laws  that  may  now  be  upon  the  statutes  relating  to  roads 

and  trails  in  the  district  of  Alaska  for  use  of  road  overseers  in 

each  judicial  division.     (33  Stat.  393.) 

§  3603.  (Act  Jan.  27,  1905,  c.  277,  §  3.)  Governor  to  be  superin- 
tendent of  public  instruction. 
The  governor  of  the  district  of  Alaska  shall  be  ex  officio  super- 
intendent of  public  instruction  in  said  district,  and  as  such  shall 
have  supervision  and  direction  of  the  public  schools  in  said  district 
and  shall  prescribe  rules  and  regulations  for  the  examination  and 
qualification  of  teachers,  and  shall  make  an  annual  report  of  the 
condition  of  the  schools  in  the  district  to  the  Secretary  of  the  In- 
terior.   (33  Stat.  617.) 

See  notes  to  section  1  of  this  act,  ante,  {  3592. 
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§  3604.  (Act  Jan.  27,  1905,  c.  277,  §  4,  as  amended,  Act  March  3, 
1905,  c.  1491.)  School  districts  in  incorporated  towns,  to  be 
established  by  common  council;  school  board,  their  election, 
term  of  office,  etc.;  expenditure  of  school  moneys;  treasurer's 
bond;  emplo3mient  of  teachers  and  maintenance  of  schools. 
The  common  council  of  the  incorporated  towns  in  said  district 
shall  have  the  power,  and  it  shall  be  their  duty,  in  their  respective 
towns  to  establish  school  districts,  to  provide  the  same  with  suit- 
able schoolhouses,  and  to  maintain  public  schools  therein  and  to 
provide  the  necessary  funds  for  the  schools ;  but  such  schools  when 
established  shall  be  under  the  supervision  and  control  of  a  school 
board  of  three  members,  consisting  of  a  director,  a  treasurer,  and 
a  clerk,  to  be  elected  annually  by  the  vote  of  all  adults  who  are  citi- 
zens of  the  United  States  or  who  have  declared  their  intention  to 
become  such  and  who  are  residents  of  the  school  district  The 
members  of  said  board  first  elected  shall  hold  their  offices  for  the 
term  of  one,  two,  and  three  years,  respectively,  and  until  their  suc- 
cessors are  elected  and  qualified,  and  one  member  of  such  board 
shall  be  elected  each  year  thereafter  and  shall  hold  his  office  for 
a  period  of  three  years  and  until  his  successor  is  elected  and  quali- 
fied ;  and  they  shall  each,  before  entering  upon  the  duties  of  their 
office,  take  an  oath  in  writing  to  honestly  and  faithfully  discharge 
the  duties  of  tfeeir  trust.  In  case  a  vacancy  in  the  membership  of 
said  board  occurs  from  death,  resignation,  removal,  or  other  cause, 
such  vacancy  may  be  filled  by  a  special  election,  upon  ten  days' 
notice,  called  by  the  remaining  members  of  the  board  upon  the 
petition  of  five  qualified  voters.  All  money  available  for  school 
purposes,  except  for  the  construction  and  equipment  of  school- 
houses  and  the  acquisition  of  sites  for  the  same,  shall  be  expended 
under  the  direction  of  said  board,  and  the  treasurer  of  said  board 
shall  be  the  custodian  of  said  money,  and  he  shall,  before  entering 
upon  the  duties  of  his  office,  give  his  bond,  with  sufficient  sureties, 
to  the  school  district,  in  such  sum  as  the  common  council  may 
direct,  and  subject  to  its  approval,  but  not  less  than  twice  the 
amount  that  may  come  into  his  hands  as  treasurer,  conditioned 
that  he  will  honestly  and  faithfully  disburse  and  account  for  all 
money  that  may  come  into  his  hands  as  such  treasurer.  The  said 
board  shall  have  the  power  to  hire  and  employ  the  necessary  teach- 
ers, to  provide  for  heating  and  lighting  the  schoolhouse,  and  in 
general  to  do  and  perform  everything  necessary  for  the  due  main- 
tenance of  a  proper  school.  (33  Stat.  617.  33  Stat  1262.) 
See  notes  to  section  1  of  this  act,  ante,  §  3592. 

This  section,  as  originally  enacted,  provided  that  the  members  of  the  Bchool 
board  first  elected  should  hold  their  offices  "for  the  term  of  two  and  three  years 
respectively."  It  was  amended  so  as  to  provide  that  they  should  hold  "for 
the  term  of  one,  two,  and  three  years,  respectively,"  as  set  forth  hex«,  by  Act 
March  3,  1905,  c.  1491,  last  cited  above. 

Cited    without    definite    application,. 

Freeding  v.  Allen  (1909)  173  Fed.  263, 
97  C.  O.  A.  429. 

§  3605.  (Act  Jan.  27,  1905,  c.  277,  §  5.)  School  districts  outside 
incorporated  towns,  to  be  established  by  clerk  of  district  court; 
petition  therefor,  and  order  establishing  district  with  notice  of 
election;  school  board,  their  election  and  qualification;  treas- 
urer's bond;  powers  of  board;  term  of  officer;  certificate  of 
election,  oath,  etc.,  to  be  filed;  reports  of  board;  apportion- 
ment of  portion  of  Alaska  fund  for  construction  and  equipment 
of  schoolhouses  and  for  payment  of  teachers,  expenses,  etc. 
The  clerk  of  the  district  court  shall  have  the  power,  and  it  shall 

be  his  duty,  in  the  division  to  which  he  is  appointed  and  in  which 
(4640) 
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he  resides,  upon  petition  as  hereinafter  specified,  to  establish  by 
order  in  writing  a  school  district  at  any  camp,  village,  or  settlement 
outside  of  the  limits  of  any  incorporated  town,  but  such  school 
district  shall  not  embrace  more  than  forty  square  miles  of  territory 
nor  contain  less  than  twenty  resident  white  children  between  the 
ages  of  six  and  twenty  years.  The  said  petition  shall  specify  as  near 
as  may  be  the  location  and  boundary  of  the  proposed  school  district, 
the  number  of  people,  the  number  of  families,  and  the  number  of 
children  between  the  ages  of  six  and  twenty  years,  resident  therein, 
and  such  other  material  facts  as  tend  to  show  the  necessity  for  the 
establishment  of  the  school  district.  Said  petition  shall  be  signed 
by  not  less  than  twelve  persons  of  adult  age  who  are  citizens  of  the 
United  States  or  have  declared  their  intention  to  become  such  and 
who  reside  within  the  boundaries  of  the  proposed  school  district. 
If  the  clerk  of  the  court  is  satisfied  that  it  is  necessary  and  proper 
to  grant  such  petition,  he  shall  make  an  order  in  writing  establish- 
ing the  school  district  prayed  for,  describing  the  same  and  defining 
its  boundaries,  and  he  shall  also  in  said  order  appoint  three  of  the 
petitioners  to  supervise  and  give  notice  of  the  first  election,  and 
shall  specify  the  time  and  place  of  the  same.  The  original  order 
shall  remain  on  file  in  the  records  of  the  court,  and  a  copy  of  the 
same  shall  be  posted  at  three  public  places  in  the  school  district  at 
least  ten  days  before  the  election,  and  such  posting  shall  be  deemed 
a  sufficient  notice  of  such  election.  All  persons  qualified  to  sign 
said  petition  shall  be  qualified  to  vote  at  said  election.  The  quali- 
fied voters  of  said  school  district  shall  at  said  election  choose  by  a 
plurality  vote  a  school  board  of  three  members,  consisting  of  a 
clerk,  a  treasurer,  and  a  director,  who  shall,  before  entering  upon 
the  duties  of  their  trust,  each  take  an  oath  in  writing  to  honorably 
and  faithfully  discharge  the  duties  of  their  office.  In  case  a  va- 
cancy in  the  membership  of  said  board  occurs  from  death,  resig- 
nation, removal,  or  other  cause,  such  vacancy  may  be  filled  by  a 
special  election,  upon  ten  days'  notice,  called  by  the  remaining 
members  of  the  board  upon  the  petition  of  five  qualified  voters. 
The  treasurer  shall  be  the  custodian  of  the  moneys  of  the  school 
district,  and  he  shall,  before  entering  upon  the  duties  of  his  office, 
give  his  bond  to  the  school  district,  with  sufficient  sureties,  to  be 
approved  by  the  clerk  of  the  court,  and  in  such  sum  as  he  may 
direct,  but  not  less  than  twice  the  amount  of  money  that  may  come 
into  his  hands  as  treasurer,  conditioned  that  he,  the  treasurer,  will 
honestly  and  faithfully  disburse  and  account  for  all  the  money  that 
may  come  into  his  hands  by  virtue  of  his  office.  Said  board  shall 
have  the  power  to  build  or  rent  the  necessary  schoolhouse  or  school- 
room, to  equip  the  same  with  the  necessary  furniture  and  fixtures, 
to  provide  fuel  and  light,  to  hire  and  employ  teachers,  and  in  general 
to  do  and  perform  everything  that  may  be  necessary  for  the  main- 
tenance of  a  public  school.  The  members  of  said  board  shall  hold 
office  for  the  term  of  one  year  and  until  their  successors  are  elected 
and  qualified.  An  annual  election  shall  be  held  each  year,  after 
the  first  election,  for  the  election  of  members  of  said  board.  As 
soon  as  the  members  of  said  school  board  have  been  elected  and 
qualified,  they  shall  send  to  the  clerk  of  the  court  and  file  in  his 
office  a  certificate  of  their  election  under  the  hand  and  seal  of  the 
judges  or  supervisors  of  election,  their  oaths  of  office,  and  the  bond 
of  the  treasurer,  and  the  clerk  of  the  court  shall  file  said  papers  and 
carefully  keep  them  as  a  part  of  the  files  and  records  of  his  office, 
and  he  shall  at  once  send  to  the  governor  of  the  district  of  Alaska 
a  certified  copy  of  said  papers,  together  with  a  certified  copy  of 
the  order  establishing  the  school  district,  and  the  governor  shall 
4  U.S.CoMP.'16-291  (4641) 
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duly  file  and  preserve  the  same.  The  said  board,  as  soon  as  they- 
have  complied  with  the  requirements  aforesaid,  shall  immediately 
report  in  writing  to  the  governor  the  number  of  children  in  their 
school  district  between  the  ages  of  six  and  twenty  years  that  intend 
to  attend  a  public  school,  and  the  wages  per  month  for  which  a 
teacher  can  be  obtained;  and  after  a  school  has  been  opened  and 
maintained  they  shall,  at  the  end  of  each  school  term,  report  to  the 
governor  in  writing  the  length  of  the  term,  the  wages  paid  the 
teacher,  the  total  number  of  pupils  in  attendance,  and  the  daily 
average  of  such  attendance  at  such  term.  The  governor  shall  as- 
sign and  set  apart  to  each  school  district  established  and  organized 
under  the  provisions  of  this  section  a  sum,  not  less  than  three  hun- 
dred dollars  nor  more  than  one  thousand  dollars,  in  proportion  to 
the  number  of  pupils  in  the  district,  for  the  construction  and  equip- 
ment of  a  schoolhouse,  which  sum  shall  be  paid  by  the  Secretary  of 
the  Treasury  to  the  treasurer  of  the  school  district  upon  the  order 
and  voucher  of  the  governor  out  of  that  portion  of  the  said  Alaska 
fund  set  apart  for  the  establishment  and  maintenance  of  public 
schools.  The  residue  of  said  portion  of  said  fund,  or  so  much 
thereof  as  may  be  necessary,  shall  by  the  governor  be  apportioned 
among  the  several  school  districts  established  under  the  provisions 
of  this  section  in  amounts  sufficient  for  each  district  to  pay  the 
wages  of  a  teacher,  together  with  the  expense  of  fuel  and  light,  for 
five  months'  school  in  each  year.  And  the  amounts  so  apportioned 
to  each  school  district  shall  bf  paid  to  the  treasurer  of  the  district 
by  the  Secretary  of  the  Treasury  upon  the  order  and  voucher  of 
the  governor  out  of  the  said  portion  of  said  fund.  (33  Stat.  617.) 
See  notes  to  section  1  of  this  act,  ante,  §  3592. 

Notes  of  Decisions 

School     buildingSd-The     titie    to     a  congress.      (1911)    29  Op.  Atty.   Gen. 

school  building  in  the  town  of  Peters-  272. 
burg,  which  was  constructed  out  of  the 

"Alaska  fund"  under  this  section,  can-  Cited     without    definite    application, 

not   be   transferred   from   the   govern-  Freeding  v.  Allen  (1909)  173  Fed.  263. 

ment  to  the  town  except  by  an  act  of  97  O.  O.  A.  429. 

§  3606.  (Act  Jan.  27,  1905,  c.  277,  §  6.)  School  districts  in  incor- 
porated towns ;  reports  of  clerks. 
The  clerks  of  school  districts  in  the  incorporated  towns  shall,  at 
the  end  of  each  school  term,  report  to  the  governor  in  writing  the 
length  of  the  term,  the  wages  paid  the  teacher,  the  number  of 
pupils  in  attendance,  and  the  average  daily  attendance  during  the 
term.    (33  Stat.  619.) 

§  3607.  (Act  Jan.  27,  1905,  c.  277,  §  7.)     Schools  to  be  devoted  to 
education  of  white,  etc.,  children;  provisions  for  education  of 
Eskimos  and  Indians. 
The  schools  specified  and  provided  for  in  this  Act  shall  be  de- 
voted to  the  education  of  white  children  and  children  of  mixed 
blood  who  lead  a  civilized  life.    The  education  of  the  Eskimos  and 
Indians  in  the  district  of  Alaska  shall  remain  under  the  direction 
and  control  of  the  Secretary  of  the  Interior,  and  schools  for  and 
among  the  Eskimos  and  Indians  of  Alaska  shall  be  provided  for 
by  an  annual  appropriation,  and  the  Eskimo  and  Indian  children 
of  Alaska  shall  have  the  same  right  to  be  admitted  to  any  Indian 
boarding  school  as  the  Indian  children  in  the  States  or  Territories 
of  the  United  States.    (33  Stat.  619.) 

Previous  provisions  that  the  Secretary  of  the  Interior  should  make  needfol 
and  proper  provision  for  the  children  of  school  age  in  the  District  o£  Alaska, 
without  reference  to  race,  until  such  time  as  permanent  provision  should  be 
made  for  the  same,  of  Act  May  17,  1884,  c.  53,  §  13,  23  Stat.  27,  and  Act 
June  6,  1900,  c.  786,  $  28,  31  Stat.  330,  were  superseded  by  this  section. 
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Appropriations,  as  contemplated  by  this  section,  to  enable  the  Secretary  of 
the  Interior  to  provide  for  the  education  and  support  of  the  Eskimos,  Aleuts, 
Indians,  and  other  natives  of  Alaska,  are  made  annually  by  the  sundry  civil 
appropriation  acts.  Each  such  appropriation  is  accompanied  by  a  proviso  as 
follows:  "Provided,  That  no  person  employed  hereunder  as  special  agent  or  in- 
spector, or  to  perform  any  special  or  unusual  duty  in  connection  herewith, 
shall  receive  as  compensation  exceeding  $200  per  month,  in  addition  to  actual 
traveling  expenses  and  per  diem  not  exceeding  $4  in  lieu  of  subsistence,  when 
absent  on  duty  from  his  designated  and  actual  post  of  duty.*' 

The  provisions  for  the  fiscal  year  1917  were  by  Act  July  1,  1916,  c  209,  §  1, 
39  Stat 

§  3608.  (Res.  March  21,  1906,  No.  10.)  Teachers  and  other  em- 
ployes of  Bureau  of  Education  in  Alaska ;  permission  to  make 
assignments  of  pay,  and  reimbursement  for  expenses,  author- 
ized. 

That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  author- 
ized to  permit  teachers  and  other  employees  of  the  United  States 
Bureau  of  Education  employed  in  Alaska  to  make  assignments  of 
their  pay,  under  such  regulations  as  he  may  prescribe,  during  such 
time  as  they  may  be  in  the  employ  of  the  Bureau  of  Education  in 
Alaska ;  and  the  Secretary  of  the  Interior  is  further  authorized,  in 
his  discretion,  under  such  regulations  as  he  may  prescribe,  to  re- 
imburse school-teachers  in  Alaska  for  expenses  incurred  by  them 
in  the  discharge  of  their  duties  and  paid  from  their  personal'  funds. 
(34  Stat.  824.) 

This  was  a  joint  resolution  entitled  "Joint  Resolution  authorizing  assign- 
ment of  pay  of  teachers  and  other  employes  of  the  Bureau  of  Education  in 
Alaska." 

§  3609.  (Act  March  3,  1909,  c.  266.)  Designation  of  employ 6s  of 
school  service  as  special  peace  officers ;  authority  to  arrest  na- 
tives for  violations  of  Criminal  Code;  arrest  without  warrant, 
and  proceedings  thereon ;  fees,  etc.,  not  allowed ;  expenses  al- 
lowed. 
The  Attorney-General  shall  have  power  to  appoint,  in  his  discre- 
tion, any  person  employed  in  the  Alaska  school  service  who  may 
be  designated  by  the  Secretary  of  the  Interior  as  a  special  peace 
officer  of  the  division  of  the  district  of  Alaska  in  which  such  person 
resides;  and  such  special  peace  officer  shall  have  authority  to  ar- 
rest, upon  warrant  duly  issued,  any  native  of  the  district  of  Alaska 
charged  with  the  violation  of  any  of  the  provisions  of  the  Criminal 
Code  of  Alaska  (Act  March  third,  eighteen  hundred  and  ninety- 
nine,  second  supplement  Revised  Statutes,  page  one  thousand 
three)  or  any  amendment  thereof,  or  any  white  man  charged  with 
the  violation  of  any  of  said  provisions  to  the  detriment  of  any  na- 
tive of  the  district  of  Alaska;  and  such  peace  officer  shall  also 
have  authority  to  make  such  arrests,  without  warrant,  for  a  crime 
committed  or  attempted  in  his  presence,  or  when  the  person  ar- 
rested has  committed  a  felony,  although  not  in  his  presence,  or 
when  a  felony  has  in  fact  been  committed  and  he  has  reasonable 
cause  for  believing  the  person  arrested  to  have  committed  it;  and 
any  person  so  arrested  shall  be  taken,  in  accordance  with  such 
rules  and  regulations  as  may  be  prescribed  by  the  Attorney-Gen* 
eral,  and  without  unnecessary  delay,  before  a  United  States  com- 
missioner or  other  judicial  officer  for  trial:  Provided, •  however, 
That  no  person  so  appointed  shall  be  entitled  to  any  fees  or  emolu- 
ments of  any  character  'whatsoever  for  performing  any  of  the  serv- 
ices herein  mentioned,  but  may  be  allowed,  in  the  discretion  of 
the  Attorney-General,  expenses  actually  and  necessarily  incurred 
in  connection  with  such  services.    (35  Stat.  837.) 

This  was  an  act  entitled,  "An  act  authorizing  the  Attorney-General  to  ap- 
point as  special  peace  officers  such  employees  of  the  Alaska  /school  service  as 
may  be  named  by  the  {Secretary  of  the  Interior." 
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§  3610.  (Act  Jan.  27,  1905,  c.  277,  §  8.)  Insane  persons;  commit- 
ment to  asylimi  or  sanitarium;  proceedings ;  trial  by  jury; 
examination  by  physician  or  surgeon ;  witnesses ;  verdict ;  war- 
rant of  commitment;  compensation  of  officers,  etc.;  payment 
of  expenses. 
Commissioners  appointed  by  the  judges  of  the  district  court  in 
the  district  of  Alaska,  pursuant  to  existing  laws,  shall,  as  ex  officio 
probate  judges  and  in  the  exercise  of  their  probate  jurisdiction, 
have  the  power,  and  it  shall  be  their  duty,  in  their  respective  dis- 
tricts, to  commit,  by  warrant  under  their  hands  and  seals,  all  per- 
sons adjudged  insane  in  their  districts  to  th6  asylum  or  sanitarium 
provided  for  the  care  and  keeping  of  the  insane  of  the  district  of 
Alaska.  No  person  shall  be  adjudged  insane  or  committed  as 
such,  except  upon  and  pursuant  to  the  following  proceedings,  to 
wit:  Whenever  complaint  in  writing  is  made  by  any  adult  per- 
son to  a  commissioner  that  there  is  an  insane  person  at  large  in 
the  commissioner's  district,  the  commissioner  shall  at  once  cause 
such  insane  person  to  be  taken  into  custody  and  to  be  brought  be- 
fore him,  and  he  shall  then  immediately  summon  and  impanel  a 
jury  of  six  male  adults,  residents  of  the  district,  to  mquire,  try,  and 
determine  whether  the  person  so  complained  of  is  really  insane. 
The  members  of  said  jury  shall,  before  entering  upon  the  discharge 
of  their  duty,  each  take  an  oath  to  diligently  inquire,  justly  try,  and 
a  true  verdict  render,  touching  the  mental  condition  of  the  person 
charged  with  being  insane.  Before  entering  upon  such  trial  the 
commissioner  shall  appoint  some  suitable  person  to  appear  for 
and  represent  in  the  proceeding  the  person  complained  of  as  insane. 
And  in  case  there  is  a  physician  or  sui-geon  in  the  vicinity  who  can 
be  procured,  the  commissioner  shall  cause  such  surgeon  or  physi- 
cian to  examine  the  person  alleged  to  be  insane,  and  after  such  ex- 
amination to  testify  under  oath  before  the  jury  in  respect  to  the 
mental  condition  of  said  person.  The  commissioner  shall  preside 
at  said  hearing  and  trial.  All  witnesses  that  may  be  offered  shall 
be  heard  and  shall  be  permitted  to  testify  under  oath  in  said  mat- 
ter, and  after  having  heard  all  the  evidence  the  said  jury  shall  re- 
tire to  agree  upon  a  verdict,  and  if  the  jury  unanimously,  by  their 
verdict  in  writing,  find  that  the  said  person  so  charged  with  being 
insane  as  aforesaid  is  really  and  truly  insane  and  that  he  ought  to 
be  committed  to  the  asylum  or  sanitarium  aforesaid,  and  the  com- 
missioner approves  such  finding,  he  shall  enter  a  judgment  adjudg- 
ing the  said  person  to  bei  insane  and  adjudging  that  he  be  at  once 
conveyed  to  and  thereafter  properly  and  safely  kept  in  the  said 
asylum  or  sanitarium  until  duly  discharged  therefrom  by  law.  The 
commissioner  shall  thereupon,  under  his  hand  and  seal,  issue  his 
warrant,  with  a  copy  of  said  judgment  attached,  for  the  commit- 
ment of  said  insane  person  to  the  asylum  or  sanitarium  aforesaid, 
which  warrant  shall  be  delivered  to  the  marshal  of  the  division  in 
which  said  proceedings  are  had,  and  shall  direct  said,  marshal  to 
safely  keep  and  deliver  said  insane  person  to  said  asylum  or  sani- 
tarium, and  the  said  marshal,  for  the  service  of  process  in  connec- 
tion with  and  the  guarding  and  the  transportation  of  the  insane, 
shall  be  compensated  from  the  same  source  and  in  the  same  manner 
as  in  the  case  of  prisoners  convicted  of  crime.  The  commissioner, 
the  jurymen,  and  the  witnesses  in  said  proceeding  shall  be  entitled 
to  the  same  compensation  and  mileage  as  in  civil  actions.  And  all 
the  compensation,  mileage,  fees,  and  all  other  expenses  and  outlays 
incident  to  said  proceedings  shall  be  audited  and  allowed  by  the 
district  judge  of  the  division  in  which  said  proceedings  are  pend- 
ing and  had,  and  when  so  audited  and  allowed  shall  be  paid  by  the 
(4644)  . 
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clerk  of  the  court  in  such  division  as  the  incidental  expenses  of 
the  court  are  by  him  paid  and  from  the  same  fund.  (33  Stat.  619.) 
A  contract  with  a  responsible  asylnm  or  sanitarium  for  the  care  and  custody 
of  persons  legally  adjudged  insane,  as  contemplated  by  this  section,  was  to 
be  made  by  the  governor,  by  Act  June  6,  1900,  c  786.  \  2,  31  Stot.  321 ;  but 
this  provision  was  superseded  by  subsequent  acts,  directing  the  Secretary  of 
the  Interior  to  contract  therefor,  Act  April  28,  1904,  c.  1773,  33  Stat.  526, 
and  Act  Feb.  6,  1909,  c.  80,  §  7,  post,  §  3611. 

The  establishment  of  temporary  detention  hospitals  for  insane  and  other  pa- 
tients, until  transported  to  the  asylum  for  their  permanent  care  or  otherwise 
disposed  of,  was  provided  for  by  Act  June  25,  1910,  c  424,  36  Stot  852. 

Notes  of  Deoislons 

Jurisdiotionw-/rhe    jurisdiction    of    a  tain  such  jurisdiction  it  must  affirma- 

United  Stotes  commissioner  as  ex  officio  tively  appear  that  the  essential  provi- 

probate  judge  to  appoint  guardians  for  sions  of  the  stotute  have  been  complied 

insane    and    incompetent    persons    is  with.    Martin  v.  White  (1906)  146  Fed. 

wholly  stotutory,  and  in  order  to  ob-  461,  76  O.  G.  A.  671. 

§  3611.  (Act  Feb.  6,  1909,  c.  80,  §  7.)  Insane  persons;  contract 
for  care  and  custody  in  asylum,  etc.,  to  be  made  by  Secretary 
of  Interior;  appropriations  therefor  to  be  made  annually. 
The  Secretary  of  the  Interior  shall  hereafter,  as  in  his  judgment 
may  be  deemed  advisable,  advertise  for  and  receive  bids  for  the 
care  and  custody  of  persons  legally  adjudged  insane  in  the  district 
of  Alaska,  and  in  behalf  of  the  United  States  shall  contract,  for 
one  or  more  years,  as  he  may  deem  best,  with  a  responsible  asylum 
or  sanitarium  west  of  the  main  range  of  the  Rocky  Mountains  sub- 
mitting the  lowest  and  best  responsible  bid  for  the  care  and  cus- 
tody of  persons  legally  adjudged  insane  in  said  district  of  Alaska, 
the  cost  of  advertising  for  bids,  executing  the  contract,  and  caring 
for  the  insane  to  be  paid  from  appropriations  to  be  made  for  such 
service  upon  estimates  to  be  submitted  to  Congress  annually.  (35 
Stat.  601.) 

This  was  part  of  section  7  of  an  act  relating  to  affairs  in  the  territories, 
cited  above. 

This  provision  superseded  a  previous  provision  to  the  same  effect,  except  that 
the  cost  of  advertising,  etc.,  and  of  caring  for  the  insane,  was  to  be  paid  out 
of  any  money  in  the  Treasury  not  otherwise  appropriated,  made  by  Act  April 
28,  1904,  c.  1773,  33  Stat.  526. 

A  further  provision  of  this  section,  repealing  so  much  of  Act  Jan.  27,  1905, 
c.  277,  §  1,  33  Stat.  616,  as  provided  that  5  per  cent,  of  the  license  moneys 
coUected  outside  of  incorporated  towns  in  the  district  of  Alaska  should  be  de- 
voted to  the  care  and  maintenance  of  insane  persons,  was  superseded  by  a 
further  amendment  of  said  section  to  read  as  set  forth  ante,  §  3592. 

Appropriations,  as  contemplated  in  this  section,  for  the  care  and  custody  of 
the  insane  of  Alaska,  are  made  in  the  sundry  civil  appropriation  acts.  The 
provision  for  the  fiscal  year  1917  was  by  Act  July  1,  1916,  c.  209,  §  1,  39  Stat. 

§  3612.  (Act  June  11,  1896,  c.  420,  §  1.)     Government  wharf  at  Sit- 
ka; dockage  and  wharfage  charges;  rates,  collection,  and  dis- 
position. 
Government  wharf  in  Alaska:    For  reconstructing  or  repairing 
and  putting  in  safe  and  proper  condition  the  wharf  at  Sitka,  Alas- 
ka,    *     * :     Provided,  That  hereafter  the  Secretary  of  the  Treasury 
be  authorized  to  charge  and  fix  the  rates  of  dockage  and  wharfage 
to  be  paid  by  any  private  vessel  or  person  allowed  to  use  said 
wharf,  the  said  receipts  to  be  deposited  with  the  Treasurer  of  the 
United  States  as  a  miscellaneous  receipt  derived  from  Government 
property ;   and  the  Secretary  of  the  Treasury  shall  direct,  by  reg- 
ulation or  otherwise,  by  whom  said  wharfage  and  dockage  receipts 
shall  be  collected.     (29  Stat.  413.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1897,  cited  above. 

Provisions  governing  the  disposal  of  the  government  wharf  and  warehouse 
at  Sitka  are  contained  in  Act  Aug.  1,  1914,  c  223,  S  1,  post,  §  3612a. 
Recent  sundry  civil  appropriation  acts  have  contained  a  provision  that  the 
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Secretary  of  the  Treasury  may,  in  renting  the  government  wharf  at  Sitka, 
require  the  lessee  to  make  all  necessary  repairs  thereto.  The  provision  for 
the  fiscal  year  1917  was  by  Act  July  1,  1916,  c.  209,  §  1,  39  Stat. 

§  3612a.  (Act  Aug.  1,  1914,  c.  223,  §  1.)  Government  wharf  at 
Sitka ;  repairs ;  disposal  authorized. 
Repairs  and  preservation :  For  repairs  and  preservation  of  *  * 
Government  wharves  and  piers  under  the  control  of  the  Treasury 
Department,  together  with  the  necessary  dredging  adjacent  there- 
to, buildings  and  wharf  at  Sitka,  Alaska,  and  the  Secretary  of  the 
Treasury  may,  in  renting  said  wharf,  require  that  the  lessee  shall 
make  all  necessary  repairs  thereto,  and  the  Secretary  of  the  Treas- 
ury is  hereby  authorized,  in  his  discretion,  to  dispose  of  said  wharf 
and  warehouse  upon  such  terms  and  conditions  as  may  be  for  the 
best  interests  of  the  United  States.    (38  Stat.  615.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1915,  cited  above. 

The  provision  in  this  section  relating  to  the  renting  of  the  wharf  was  re- 
peated in  subsequent  appropriation  acts,  the  provision  for  the  fiscal  year  1917 
being  by  act  July  1,  1916,  c.  209,  §  1,  39  Stat. 

§  3613.  (Act  March  4,  1907,  c  2918,  §  1.)  Reindeer  to  be  turned 
over  to  missions  or  natives ;  sales  of  surplus  males. 
All  reindeer  owned  by  the  United  States  in  Alaska  shall  as  soon 
as  practicable  be  turned  over  to  missions  in  or  natives  of  Alaska,  to 
be  held  and  used  by  them  under  such  conditions  as  the  Secretary 
of  the  Interior  shall  prescribe.  The  Secretary  of  the  Interior  may 
authorize  the  sale  of  surplus  male  reindeer  and  make  regulations 
for  the  same.  The  proceeds  of  such  sale  shall  be  turned  into  the 
Treasury  of  the  United  States.    (34  Stat.  1338.) 

This  was  a  provision  accompanying  an  appropriation  for  support  of  reindeer 
stations  in  Alaska,  etc.,  in  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1908,  cited  above. 

Appropriations  for  the  same  purpose  are  made  in  the  subsequent  sundry  civil 
appropriation  acts.  The  provision  for  the  fiscal  year  1917  was  by  Act  July 
1,  1916.  c.  209,  i  1,  39  Stat 

§  3614.  (Act  June  6,  1900,  c.  786,  §  29.)  Protection  of  eggs  of 
certain  wild  birds ;  violation  of  provisions  a  misdemeanor ;  pun- 
ishment. 
No  person  shall  break,  take  from  the  nest,  or  have  in  possession 
the  eggs  of  any  crane,  wild  duck,  brant,  or  goose;  nor  shall  any 
person  transport  or  ship  out  of  said  Territory  the  eggs  or  the  con- 
tents of  the  eggs  of  any  crane,  wild  duck,  brant,  or  goose ;  nor  shall 
any  person,  common  carrier  or  other  transportation  company  car- 
ry or  receive  for  shipment  such  eggs  or  the  contents  of  said  eggs, 
and  any  person  or  company  who  shall  have  in  possession  or  receive 
for  shipment  or  transportation  any  eggs  or  the  contents  of  any 
eggs  of  the  crane,  wild  duck,  brant,  or  goose  shall  be  guilty  of  a 
misdemeanor  and  upon  conviction  be  punished  as  provided  in  this 
section.  Any  person  or  company  violating  the  provisions  of  this 
section  shall  be  punished  by  a  fine  not  exceeding  five  hundred  dol- 
lars or  imprisonment  not  exceeding  six  months.    (31  Stat.  332.) 

These  provisions  were  included  in  section  29  of  the  Carter  Act,  making  fur- 
ther provision  for  a  civil  government  for  Alaska,  cited  above,  which  section 
made  several  amendments  of  the  Alaska  Criminal  Code,  Act  March  3,  1899, 
c.  429,  30  Stat.  1253.  Said  section  29,  after  making  other  amendments  of 
said  Act  March  3,  1899,  further  provided  **That  chapter  twelve  of  title  one  of 
said  tirst  above-mentioned  Act  be  amended  by  adding  after  section  one  hundred 
and  thirty-eight  another  section  to  be  numbered  one  hundred  and  fiiirty-nine, 
and  to  read  as  follows:*'  setting  out  these  provisions.  But  the  probable  in- 
tention was  to  add  these  provisions  to  said  chapter  of  title  1  of  the  Criminal 
Code  after  section  183,  at  the  end  of  that  chapter. 
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§  3615.  (Act  May  11,  1908,  c.  162,  §  1.)  Protection  of  game;  game 
defined;  act  not  to  affect  laws  relating  to  fur  seals,  etc.,  or  pre- 
vent killing  of  game  for  food,  etc. 

From  and  after  the  passage  of  this  Act  the  wanton  destruction  of 
wild  game  animals  or  wild  birds,  except  eagles,  ravens,  and  cormo- 
rants, the  destruction  of  nests  and  eggs  of  such  birds,  or  the  killing 
of  any  wild  birds,  other  than  game  birds,  except  eagles,  for  the 
purposes  of  selling  the  same  or  the  skins  or  any  part  thereof,  ex- 
cept as  hereinafter  provided,  is  hereby  prohibited. 

Game  Defined. — The  term  "game  animals"  shall  include  deer, 
moose,  caribou,  mountain  sheep,  mountain  goats,  brown  bear,  sea 
lions,  and  walrus.  The  term  "game  birds"  shall  include  water  fowl, 
commonly  known  as  ducks,  geese,  brant,  and  swans ;  shore  birds, 
commonly  known  as  plover,  snipe,  and  curlew,  and  the  several  spe- 
cies of  grouse  and  ptarmigan. 

Exemptions. — Nothing  in  this  Act  shall  affect  any  law  now  in 
force  in  Alaska  relating  to  the  fur  seal,  sea  otter,  or  any  fur-bearing 
animal  or  prevent  the  killing  of  any  game  animal  or  bird  for  food 
or  clothing  at  any  time  by  natives,  or  by  miners  or  explorers,  when 
in  need  of  food;  but  the  game  animals  or  birds  so  killed  during 
close  season  shall  not  be  shipped  or  sold.     (35  Stat.  102.) 

This  section  was  part  of  an  act,  cited  above,  to  amend  Act  June  7,  1902, 
c.  1037,  32  Stat.  327,  entitled  **An  act  for  the  protection  of  game  in  Alaska, 
and  for  other  purposes." 

This  act,  amending  said  previous  Alaska  Game  Law  to  read  as  set  forth 
therein,  entirely  superseded  said  previous  Act  June  7,  1902,  c.  1037. 

Sections  2-7  of  this  act  are  set  forth  post,  §§  3616-3621. 

§  36li5.  (Act  May  11,  1908,  c.  162,  §  2.)  Open  game  seasons  for 
certain  animals  and  birds ;  caribou  on  Kenai  Peninsula ;  Secre- 
tary of  Agriculture  authorized  to  make  regulations  prohibiting 
sale  of  game,  modifying  close  seasons,  or  further  restricting, 
etc.,  killing  of  game  animals  or  birds,  in  any  locality. 
Season. — That  it  shall  be  unlawful  for  any  person  in  Alaska  to 
kill  any  wild  game  animals  or  birds,  except  during  the  season  here- 
inafter provided :  North  of  latitude  sixty-two  degrees,  brown  bear 
may  be  killed  at  any  time ;  moose,  caribou,  sheep,  walrus,  and  sea 
lions  from  August  first  to  December  tenth,  both  inclusive;  south 
of  latitude  sixty-two  degrees,  moose,  caribou,  and  mountain  sheep 
from  August  twentieth  to  December  thirty-first,  both  inclusive, 
brown  bear  from  October  first  to  July  first,  both  inclusive ;  deer 
and  mountain  goats  from  April  first  to  February  first,  both  inclu- 
sive ;  grouse,  ptarmigan,  shore  birds,  and  waterfowl  from  Septem- 
ber first  to  March  first,  both  inclusive :  Provided,  That  no  caribou 
shall  be  killed  on  the  Kenai  Peninsula  before  August  twentieth, 
nineteen  hundred  and  twelve:  And  provided  further.  That  the 
Secretary  of  Agriculture  is  hereby  authorized,  whenever  he  shall 
deem  it  necessary  for  the  preservation  of  game  animals  or  birds, 
to  make  and  publish  rules  and  regulations  prohibiting  the  sale  of 
any  game  in  any  locality  modifying  the  close  seasons  hereinbefore 
established,  providing  different  close  seasons  for  different  parts  of 
Alaska,  placing  further  restrictions  and  limitations  on  the  killing 
of  such  animals  or  birds  in  any  given  locality,  or  prohibiting  killing 
entirely  for  a  period  not  exceeding  two  years  in  such  locality.  (35 
Stat.  102.) 

See  notes  to  preceding  section  of  this  act,  ante,  §  3615. 

§  3617.  (Act  May  11,  1908,  c.  162,  §  3.)     Limitations  of  numbers  of 
certain  animals  or  birds  to  be  killed  by  one  person ;  restrictions 
on  huntiiig  with  dogs,  gims,  or  boats. 
Number. — That  it  shall  be  unlawful  for  any  person  to  kill  any 
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female  or  yearling  moose  or  for  any  one  person  to  kill  in  any  one 
year  more  than  the  number  specified  of  each  of  the  following  ani- 
mals: Two  moose»  one  walrus  or  sea  lion,  three  caribou,  three 
mountain  sheep,  three  brown  bear,  or  to  kill  or  have  in  his  posses- 
sion in  any  one  day  more  than  twenty-five  grouse  or  ptarmigan  or 
twenty-five  shore  birds  or  waterfowl. 

Guns  and  Boats. — That  it  shall  be  unlawful  for  any  person  at 
any  time  to  hunt  with  dogs  any  of  the  game  animals  specified  in 
this  Act;  to  use  a  shotgun  larger  than  number  ten  gauge,  or  any 
gun  other  than  that  which  can  be  fired  from  the  shoulder ;  or  to  use 
steam  launches  or  any  boats  other  than  those  propelled  by  oars  or 
paddles  in  the  pursuit  of  game  animals  or  birds.  (35  Stat.  103.) 
See  notes  to  section  1  of  this  act,  ante,  §  3615. 

§  3618.  (Act  May  11,  1908,  c.  162,  §  4.)     Sale  or  purchase,  etc.,  of 
hides,  skins,  or  heads  of  game  animals  or  birds,  during  close 
season,  prohibited. 
SaItE. — That  it  shall  be  unlawful  for  any  person  or  persons  at  any 
time  to  sell  or  oflfer  for  sale  any  hides,  skins,  or  heads  of  any  game 
animals  or  game  birds  in  Alaska,  or  to  sell,  oflfer  for  sale,  or  pur- 
chase, or  offer  to  purchase,  any  game  animals  or  game  birds,  or 
parts  thereof,  during  the  time  when  the  killing  of  such  animals  or 
birds  is  prohibited:    Provided,  That  it  shall  be  lawful  for  dealers 
having  in  possession  game  animals  or  game  birds  legally  killed 
during  the  open  season  to  dispose  of  the  same  within  fifteen  days 
after  the  close  of  said  season.     (35  Stat.  103.) 
See  notes  to  section  1  of  this  act,  ante,  §  3615. 

Notes  of  Deoisioiui 

Purchase  of  sklnSd— The  Secretary  of  have  been  accumulated  from  the  legal 
Agriculture  has  no  authority  to  allow  a  kill  since  the  Alaska  game  law  of  May 
manufacturer  in  Alaska  to  purchase  11,  1908  (35  Stat  102)  became  opera- 
deer  skins  in  that  territory  during  the  tive.  (1910)  28  Op.  Atty.  Gen.  318. 
closed  season,  for  the  purpose  of  man-  This  section  forbids  traffic  in  the 
ufacturing  the  skins  into  gloves  and  hides,  skins,  or  heads  of  game  animals 
other  novelties  to  be  shipped  beyond  in  Alaska  at  any  time  during  the  dosed 
the  boundaries  of  the  territory,  not-  season,  and  indudes  purchase  as  well 
withfirtanding  the  hides  are  claimed  to  as  sale.    Id. 

§  3619.  (Act  May  11,  1908,  c.  162,  §  5.)     Hunting  licenses  for  non- 
residents, with  shipping  coupons ;  shipping  licenses ;  affidavits 
for  shipment;  licenses  for  hunting  and  shipping  big  game;  dis- 
position of  proceeds  from  licenses;   estimates  for  enforcement 
of  act;  reports  of  licenses,  etc.;  employment  of  game  wardens; 
regulation  and  licensing  of  guides. 
Licenses. — ^That  it  shall  be  unlawful  for  any  nonresident  of  Alaska 
to  hunt  any  of  the  game  animals  protected  by  this  Act,  except  deer 
and  goats,  without  first  obtaining  a  hunting  license,  or  to  hunt  on 
the  Kenai  Peninsula  without  a  registered  guide,  and  such  license  shall 
not  be  transferable  and  shall  be  valid  only  during  the  calendar  year 
in  which  issued.    Each  applicant  shall  pay  a  fee  of  one  hundred  dol- 
lars for  such  license,  unless  he  be  a  citizen  of  the  United  States,  in 
which  case  he  shall  pay  a  fee  of  fifty  dollars.    Each  license  shall  be 
accompanied  by  coupons  authorizing  the  shipment  of  two  moose  if 
killed  north  of  latitude  sixty-two  degrees,  four  deer,  three  caribou, 
three  mountain  sheep,  three  goats,  and  three  brown  bear,  or  any 
part  of  said  animals,  but  no  more  of  any  one  kind. 

A  resident  of  Alaska  desiring  to  export  heads  or  trophies  of  any 
of  the  game  animals  mentioned  in  this  Act  shall  first  obtain  a  ship- 
ping license,  for  which  he  shall  pay  a  fee  of  forty  dollars,  permitting 
the  shipment  of  heads  or  trophies  of  one  moose,  if  killed  north  of 
latitude  sixty-two  degrees,  four  deer,  two  caribou,  two  sheep,  two 
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goats,  and  two  brown  bear,  but  no  more  of  any  one  kind ;  or  a  ship- 
ping licence,  for  which  he  shall  pay  a  fee  of  ten  dollars,  permitting 
the  shipment  of  a  single  head  or  trophy  of  caribou  or  sheep ;  or  a 
shipping  license,  for  which  he  shall  pay  a  fee  of  five  dollars,  permit- 
ting the  shipment  of  a  single  head  or  trophy  of  any  goat,  deer,  or 
brown  bear.  Any  person  wishing  to  ship  moose  killed  south  of  lati- 
tude sixty-two  degrees  must  first  obtain  a  special  shipping  license, 
for  which  he  shall  pay  a  fee  of  one  hundred  and  fifty  dollars,  permit- 
ting the  shipment  of  one  moose,  or  any  part  thereof.  Not  more  than 
one  general  license  and  two  special  moose  licenses  shall  be  issued 
Jto  any  one  person  in  one  year:  Provided,  That  before  any  trophy 
shall  be  shipped  from  Alaska  under  the  provisions  of  this  Act  the 
person  desiring  to  make  such  shipment  shall  first  make  and  file  with 
the  customs  office  at  the  port  where  such  shipment  is  to  be  made  an 
affidavit  to  the  eflfect  that  he  has  not  violated  any  of  the  provisions 
of  this  Act;  that  the  trophy  which  he  desires  to  ship  has  not  been 
bought  or  purchased  and  has  not  been  sold  and  is  not  being  shipped 
for  the  purpose  of  being  sold,  and  that  he  is  the  owner  of  the  trophy 
which  he  desires  to  ship,  and  if  the  trophy  is  that  of  moose,  whether 
the  animal  from  which  it  was  taken  was  killed  north  or  south  of  lati- 
tude sixty-two  degrees :  Provided  further,  That  any  resident  of  Alaska 
prior  to  September  first,  nineteen  hundred  and  eight,  may  without 
permit  or  license  ship  any  head  or  trophy  of  any  of  the  game  animals 
herein  mentioned  upon  filing  an  affidavit  with  the  customs  office  at 
the  port  where  such  shipment  is  to  be  made  that  the  animal  from 
which  said  head  or  trophy  was  taken  was  killed  prior  to  the  passage 
of  this  Act.  Any  affidavit  required  by  the  provisions  of  this  Act  may 
be  subscribed  and  sworn  to  before  any  customs  officer  or  before  any 
officer  competent  to  administer  an  oath. 

The  governor  of  Alaska  is  hereby  authorized  to  issue  licenses  for 
hunting  and  shipping  big  game.  On  issuing  a  license  he  shall  require 
the  applicant  to  state  whether  the  heads  or  trophies  to  be  obtained  or 
shipped  under  said  license  will  pass  through  the  ports  of  eirtry  at 
Seattle,  Washington,  Portland,  Oregon,  or  San  Francisco,  California, 
and  he  shall  forthwith  notify  the  collector  of  customs  at  the  proper 
port  of  entry  as  to  the  name  of  the  holder  of  the  license  and  the  name 
and  address  of  the  consignee.  All  proceeds  from  licenses,  except  one 
dollar  from  each  fee,  which  shall  be  retained  by  the  clerk  issuing  the 
license  to  cover  the  cost  of  printing  and  issue,  shall  be  paid  into  the 
Treasury  of  the  United  States  as  miscellaneous  receipts ;  the  amount 
necessary  for  the  enforcement  of  this  Act  shall  be  estimated  for  an- 
nually by  the  Agricultural  Department  and  appropriated  for  including 
the  employment  and  salaries  to  be  paid  to  game  wardens  herein  au- 
thorized. And  the  governor  shall  annually  make  a  detailed  and  item- 
ized report  to  the  Secretary  of  Agriculture,  in  which  he  shall  state 
the  number  and  kind  of  licenses  issued,  the  money  received,  which  re- 
port shall  also  include  a  full  statement  of  all  trophies  exported  and 
all  animals  and  birds  exported  for  any  purpose. 

And  the  governor  of  Alaska  is  further  authorized  to  employ  gam<e 
wardens,  to  make  regulations  for  the  registration  and  employment  of 
guides,  and  fix  the  rates  for  licensing  guides  and  rates  of  compensation 
for  guiding.  Every  person  applying  for  a  guide  license  shall,  at  the 
time  of  making  such  application,  make  and  file  with  the  person  issuing 
such  license  an  affidavit  to  the  effect  that  he  will  obey  all  the  condi- 
tions of  this  Act  and  of  the  regulations  thereunder,  that  he  will  not 
violate  any  of  the  game  laws  or  regulations  of  Alaska,  and  that  he 
will  report  all  violations  of  such  laws  and  regulations  that  come  to 
his  knowledge.  Any  American  citizen  or  native  of  Alaska,  of  good 
character,  upon  compliance  with  the  requirements  of  this  Act,  shall 
be  entitled  to  a  guide  license.    Any  guide  who  shall  fail  or  refuse  to 
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report  any  violation  of  this  Act,  or  who  shall  himself  violate  any  of 
the  provisions  of  this  Act,  shall  have  his  license  revoked,  and  in  ad- 
dition shall  be  liable  to  the  penalty  provided  in  section  seven  of  this 
Act,  and  shall  be  ineligible  to  act  as  guide  for  a  period  of  five  years 
from  the  date  of  conviction.  (35  Stat.  103.) 
See  notes  to  section  1  of  this  act,  ante,  §  3615. 

§  3620.  (Act  May  11,  1908,  c.  162,  §  6.)     Shipments  of  wild  birds, 
or  of  heads,  hides  or  carcasses  of  certain  animals  unaccom- 
panied by  required  license  or  coupon  or  copy  of  affidavit,  un- 
lawful;  collections  for  scientific  purposes,  etc.,  under  permit, 
etc.,  not  to  be  prevented. 
It  shall  be  unlawful  for  any  persons,  firm,  or  corporation,  or  their 
officers  or  agents,  to  deliver  to  any  common  carrier,  or  for  the  owner, 
agent,  or  master  of  any  vessel,  or  for  any  other  person,  to  receive 
for  shipment  or  have  in  possession  with  intent  to  ship  out  of  Alaska, 
any  wild  birds,  except  eagles,  or  parts  thereof,  or  any  heads,  hides, 
or  carcasses  of  brown  bear,  caribou,  deer,  moose,  mountain  sheep,  or 
mountain  goats,  or  parts  thereof,  unless  said  heads,  hides,  or  car- 
casses are  accompanied  by  the  required  license  or  coupon  and  by -a 
copy  of  the  affidavit  required  by  section  five  of  this  Act:   Provided, 
That  nothing  in  this  Act  shall  be  construed  to  prevent  the  collection 
of  specimens  for  scientific  purposes,  the  capture  or  shipment  of  live 
animals  and  birds  for  exhibition  or  propagation,  or  the  export  from 
Alaska  of  specimens  under  permit  from  the  Secretary  of  Agriculture, 
and  under  such  restrictions  and  limitations  as  he  may  prescribe  and 
publish. 

It  shall  be  the  duty  of  the  collector  of  customs  at  Seattle,  Portland, 
and  San  Francisco  to  keep  strict  account  of  all  consignments  of  game 
animals  received  from  Alaska,  and  no  consignment  of  game  shall  be 
entered  until  due  notice  thereof  has  been  received  from  the  governor 
of  Alaska  or  the  Secretary  of  Agriculture,  and  found  to  agree  with 
the  name  and  address  on  the*  shipment.  In  case  consignments  arrive 
without  licenses  they  shall  be  detained  for  sixty  days,  and  if  a  license 
be  not  then  produced  said  consignments  shall  be  forfeited  to  the 
United  States  and  shall  be  delivered  by  the  collector  of  customs  to  the 
United  States  marshal  of  the  district  for  such  disposition  as  the  court 
may  direct.    (35  Stat.  104.) 

See  notes  to  section  1  of  this  act,  ante,  S  8615. 

Notes  of  Deoisions 

Shipper's    manifest    to    ship    grizzly  lector  answered  that  the  pelt  was  that 

bear  pelt  or  rawhlde^^Plaiutiff  prayed  of  a  brown  bear,  which  Is  forbidden  to 

for  a  writ  of  mandate  to  compel  the  de-  be  exported  without  license,  which  was 

fendant,  the  collector  of  customs,  to  is-  not   obtained  in   this  instance.     Held, 

sue    a    shipper's    manifest   authorizing  a  brown  bear  pelt,  and  the  writ  denied, 

him  to  export  a  grizzly  bear  pelt  or  Moses  ▼.  Willis  (1912)  4  Alaska,  492. 
rawhide   to  Seattle,   Wash.     The   col- 

§  3621.  (Act  May  11,  1908,  c.  162,  §  7.)     Violation  of  provisions 
of  act,  or  making  false  affidavit,  a  misdemeanor;  forfeiture  of 
game,  guns,  etc.,  and  punishment;   enforcement  of  act  by  of- 
ficers;   arrests  without  warrant,  and  seizures  of  game,  etc.; 
duty  of  Secretary  of  Treasury  to  aid  in  carrying  out  provisions 
of  act. 
Penalties. — ^That  any  person  violating  any  of  the  provisions  of 
this  Act  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  cc«ivic- 
tion  thereof  shall  forfeit  to  the  United  States  all  game  or  birds  in 
his  possession,  and  all  guns,  traps,  nets,  or  boats  used  in  killing  or 
capturing  said  game  or  birds,  and  shall  be  punished  for  each  offense 
by  a  fine  of  not  more  than  two  hundred  dollars  or  imprisonment  not 
more  than  three  months,  or  by  both  such  fine  and  imprisonment,  in 


(4650) 


Digitized  by 


Uoogle 


Ch.3A)  THE  TBBRITORIBS  AND  INSULAR  POSSESSIONS,  §   3623 

the  discretion  of  the  court.  Any  person  making  any  false  or  untrue 
statements  in  any  affidavit  required  by  this  Act  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  forfeit  to  the 
United  States  all  trophies  in  his  possession,  and  shall  be  punished  by 
a  fine  in  any  sum  not  more  than  two  hundred  dollars  or  imprisonment 
not  more  than  three  months,  or  by  both  such  fine  and  imprisonment, 
in  the  discretion  of  the  court. 

Enforcement. — It  is  hereby  made  the  duty  of  all  marshals  and 
deputy  marshals,  collectors  or  deputy  collectors  of  customs,  all  officers 
of  revenue  cutters,  and  all  game  wardens  to  assist  in  the  enforcement 
of  this  Act.  Any  marshal,  deputy  marshal,  or  warden  in  or  out  of 
Alaska  may  arrest  without  warrant  any  person  found  violating  any  of 
the  provisions  of  this  Act  or  any  of  the  regulations  herein  provided, 
and  may  seize  any  game,  birds,  or  hides,  and  any  traps,  nets,  guns, 
boats,  or  other  paraphernalia  used  in  the  capture  of  such  game  or 
birds  and  found  in  the  possession  of  said  person  in  or  out  of  Alaska, 
and  any  collector  or  deputy  collector  of  customs,  or  warden,  or 
licensed  guide,  or  any  person  authorized  in  writing  by  a  marshal  shall 
have  the  power  above  provided  to  arrest  persons  found  violating  this 
Act  or  said  regulations  and  seize  said  property  without  warrant  to 
keep  and  deliver  the  same  to  a  marshal  or  a  deputy  marshal.  It  shall 
be  the  duty  of  the  Secretary  of  the  Treasury,  upon  request  of  the 
governor  or  Secretary  of  Agriculture,  to  aid  in  carrying  out  the  pro- 
visions of  this  Act.    (35  Stat.  105.) 

See  notes  to  section  1  of  this  act,  ante,  §  8615. 

Appropriations  for  carrying  out  the  provisions  of  this  act  are  mad^  in  the 
annual  sundry  civil  appropriation  acts.  The  provision  for  the  fiscal  year 
1917  was  by  Act  July  1,  1916,  c.  209,  §  1,  39  Stat. 

§  3622.  (Act  March  4,  1911,  c.  280.)  Open  season  for  certain  game 
birds  extended. 
From  and  after  the  passage  of  this  Act  it  shall  be  lawful  to  kill 
grouse,  ptarmigan,  shore  birds,  and  waterfowl  from  September  first 
to  March  first,  both  inclusive,  anywhere  in  the  Territory  of  Alaska. 
(36  Stat.  1360.) 

This  was  an  act  entitled  "An  act  for  the  protection  of  game  in  the  Ter- 
ritory of  Alaska." 

§  3623.  (Act  June  14,  1906,  c.  3299,  §  1.)  Fishing  by  aliens  in  wa- 
tcrs  of  Alaska,  except  with  rod,  spear,  or  gaSf,  unlawful;  sale 
of  fish  to  aliens,  and  emplo3mient  of  aliens  as  laborers,  not  re- 
stricted. 
It  shall  be  unlawful  for  any  person  not  a  citizen  of  the  United 
States,  or  who  has  declared  his  intention  to  become  a  citizen  of  the 
United  States,  and  is  not  a  bona  fide  resident  therein,  or  for  any  com- 
pany, corporation,  or  association  not  organized  or  authorized  to  trans- 
act business  under  the  laws  of  the  United  States  or  under  the  laws 
of  any  State,  Territory,  or  district  thereof,  or  for  any  person  not  a 
native  of  Alaska,  to  catch  or  kill,  or  attempt  to  catch  or  kill,  except 
with  rod,  spear,  or  gaff,  any  fish  of  any  kind  or  species  whatsoever 
in  any  of  the  waters  of  Alaska  under  the  jurisdiction  of  the  United 
States:  Provided,  however.  That  nothing  contained  in  this  Act  shall 
prevent  those  lawfully  taking  fish  in  the  said  waters  from  selling  the 
same,  fresh  or  cured,  in  Alaska  or  in  Alaskan  waters,  to  any  alien 
person,  company,  or  vessel  then  being  lawfully  in  said  waters :  And 
provided  further.  That  nothing  contained  in  this  Act  shall  prevent 
any  person,  firm,  corporation,  or  association  lawfully  entitled  to  fish 
in  the  waters  of  Alaska  from  employing  as  laborers  any  aliens  who 
can  now  be  lawfully  employed  under  the  existing  laws  of  the  United 
States,  either  at  stated  wages  or  by  piecework,  or  both,  in  connection 
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with  Alaskan  fisheries,  or  with  the  canning,  salting  or  otherwise  pre- 
serving of  fish.    (34  Stat.  263.) 

This  section  and  the  four  sections  next  following  were  an  act  entitled  '*An 
act  to  prohibit  aliens  from  fishing  in  the  waters  of  Alaska.'* 

The  authority  granted  to  the  legislature  of  Alaska  to  alter,  amend,  modify, 
and  repeal  laws  in  force  in  Alaska,  by  Act  Aug.  24,  1912,  c  387,  §  3,  ante, 
{  3530,  did  not  extend  to  the  fish  laws,  by  a  proviso  annexed  to  said  section. 

The  laws  relating  to  the  fur  seal  fisheries  are  contained  in  Act  Au?.  24, 
1912,  c,  873,  R.  S.  ||  1956-1976,  Act  April  21,  1910,  c.  183,  ff  1-3,  9,  Act 
Aug.  18,  1894,  c.  301,  |  1,  and  Act  March  3,  1893,  c.  208,  post,  under  Title 
LXVI F,  "Protection  of  Fur-Seals  and  Other  Fur-Bearing  Animals." 

Notes  of  Deoislone 

Fishing  for  personal  usOd-^This  sec-  not  unlawful    U.  S.  t.  Miyata  (1011) 

tion  cannot  be  construed  as  prohibit-  4  Alaska,  436. 

ing    only    commercial   fishing,    and    as  Jurisdiction  of  Justice  of  the  peace** 

permitting  the  alien  crew  of  a  foreign  The   Tokai   Maru,   a   Japanese   vessel, 

vessel  to  take  fish  in  violation  of  its  ^as  seized  while  fishing  within  the  wa- 

provisions  for  their  own  use.    The  To-  ters  of  Alaska,  within  three  miles  of 

kai  Maru  (1911)  190  Fed.  450,  111  O.  the  shores  of  Unalaska  island,  and  each 

C.   A.   282,   writ   of  certiorari   denied  of  her  officers  and  crew,  numbering  38, 

Choemon  Ki  Kuchi  v.  U.  S.  (1912)  32  were  fined  $500,   amounting  in  all  to 

Sup.  Ot.  836,  225  U.  a  703,  66  L.  Ed.  $19,000,  by  the  justice  of  the  peace  at 

1265.  Unalaska  for  violation  of  this  statute. 

Upon  suit  for  the  forfeiture  of  the  ves- 

Japaneee  citizen  employed  by  quail-  Ael  and  her  sale  to  satisfy  the  amount 

fled  company.— The  defendant,  a  Japa-  of  the  fines,  held,  the  justice  of  the 

nese  citizen,  employed  by  the  Alaska-  peace  at  Unalaska  had  jurisdiction  to 

Pacific  Fisheries  Company,  a  qualified  try  the  cases  and  assess  the  fines,  and 

employer,  was  not  disqualified  as  such  the  total  amount  of  the  fines  became 

employ^,  and  his  employment,  'in  con-  and  is  a  lien  on  the  schooner  under  the 

nection    with   Alasrkan   fisheries,*'    was  act    The  Tokai  Maru  (1911)  4  Alaska, 

8U. 

§  3624.  (Act  June  14,  1906,  c.  3299,  §  2.)  Penalty  for  violations 
of  act;  liability  of  vessels,  etc. 
Every  person,  company,  corporation,  or  association  found  guilty 
of  a  violation  of  any  provision  of  this  Act  or  of  any  regulation  made 
thereunder  shall,  for  each  offense,  be  fined  not  less  than  one  hundred 
dollars  nor  more  than  five,  hundred  dollars,  which  fine  shall  be  a  lien 
against  any  vessel  or  other  property  of  the  offending  party  or  which 
was  used  in  the  commission  of  such  unlawful  act.  Every  vessel  used 
or  employed  in  violation  of  any  provision  of  this  Act  or  of  any  reg- 
ulation made  thereunder  shall  oe  liable  to  a  fine  of  not  less  than  one 
hundred  dollars  nor  more  than  five  hundred  dollars,  and  may  be  seized 
and  proceeded  against  by  way  of  libel  in  any  court  having  jurisdic- 
tion of  the  offense.    (34  Stat.  264.) 

Notes  of  Deoisions 

Procedure.— Where    the    crew    of    a  lien  therefor  established  in  the  same 

vessel  violated  the  act,  the  prosecution  proceeding  in  a  court  of  competent  ju- 

and  conviction  of  its  members  was  not  risdiction.    The  Tokai  Maru  (1911)  190 

an    essential   prerequisite    to    the    en-  Fed.  450,  111  O.  C.  A.   282,   writ  of 

forcement    of   the    government's    right  certiorari   denied    Choemon    Ki   Kuchi 

against  the  offending  vessel,  but  that  v.  U.  S.  (1912)  82  S.  Ct  836,  225  U. 

they    could    be    tried,    fines    imposed  S.  703,  56  L.  Ed.  1265. 
against  them  and  the  vessel,  and  the 

§  3625.  (Act  June  14,  1906,  c.  3299,  §  3.)     Jurisdiction  of  prosecu- 
tions. 
The  violation  of  any  provision  of  this  Act  or  of  any  regulation 
made  thereunder  may  be  prosecuted  in  any  United  States  district 
court  of  Alaska,  California,  Oregon,  or  .Washington.    (34  Stat.  264.) 

§  3626.  (Act  June  14,  1906,  c.  3299,  §  4.)     Searches  and  seizures  of 
vessels  and  arrests  of  persons  violating  act. 

The  collector  of  customs  of  the  district  of  Alaska  is  hereby  au- 
thorized to  search  and  seize  every  foreign  vessel  and  arrest  every 
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person  violating  any  provision  of  this  Act  or  any  regulation  made 
thereunder,  and  the  Secretary  of  Commerce  [and  Labor]  shall  have 
power  to  authorize  officers  of  the  Navy  and  of  the  Revenue-Cutter 
Service  and  agents  of  the  Department  of  Commerce  [and  Labor] 
to  likewise  make  such  searches,  seizures,  and  arrests.  If  any  for- 
eign vessel  shall  be  found  within  the  waters  to  which  this  Act  ap- 
plies, having  on  board  fresh  or  cured  fish  and  apparatus  or  imple- 
ments suitable  for  killing  or  taking  fish,  it  shall  be  presumed  that 
the  vessel  and  apparatus  were  used  in  violation  of  this  Act  until 
it  is  otherwise  sufficiently  proved.  And  every  vessel,  its  tackle,  ap- 
paratus, or  implements  so  seized  shall  be  given  into  the  custody 
of  the  United  States  marshal  of  either  of  the  districts  mentioned  in 
section  three  of  this  Act,  and  shall  be  held  by  him  subject  to  the 
proceedings  provided  for  in  section  two  of  this  Act.  The  facts  in 
connection  with  such  seizure  shall  be  at  once  reported  to  the  United 
States  district  attorney  for  the  district  to  which  the  vessel  so  seized 
shall  be  taken,  whose  duty  it  shall  be  to  institute  the  proper  pro- 
ceedings.   (34  Stat.  264.) 

The  words  of  this  section,  '*and  Labor,"  inclosed  in  brackets  where  they 
occur  twice  in  the  section,  were  superseded  by  the  change  of  the  designations 
of  the  Department  of  Commerce  and  Labor,  and  of  the  Secretary  of  Com- 
merce and  Labor,  to  Department  of  Commerce,  and  Secretary  of  Commerce, 
by  the  act  creating  the  Department  of  Labor,  Act  March  4,  1913,  c.  141, 
{  1,  ante,  §  932. 

§  3627.  (Act  June  14,  1906,  c.  3299,  §  5.)     Regulations  to  carry  act 
into  effect;   enforcement  of  provisions;   treaties,  etc.,  not  af- 
fected. 
The  Secretary  of  Commerce  [and  Labor]   shall  have  power  to 
make  rules  and  regulations  not  inconsistent  with  law  to  carry  into 
effect  the  provisions  of  this  Act.    And  it  shall  be  the  duty  of  the 
Secretary  of  Commerce  [and  Labor]   to  enforce  the  provisions  of 
this  Act  and  the  rules  and  regulations  made  thereunder,  and  for 
that  purpose  he  may  employ,  through  the  Secretary  of  the  Treasury 
and  the  Secretary  of  the  Navy,  the  vessels  of  the  United  States 
Revenue-Cutter  Service  and  of  the  Navy:    Provided,  however.  That 
nothing  contained  in  this  Act  shall  be  construed  as  affecting  any 
existing  treaty  or  convention  between  the  United  States  and  any 
foreign  power.       (34  Stat.  264.) 

The  words  of  this  section,  "and  Labor,"  inclosed  in  brackets,  where  they 
twice  occur  in  the  section,  were  superseded  by  the  change  of  the  designations 
of  the  Department  of  Commerce  and  Labor,  and  the  Secretary  of  Commerce 
and  Labor,  to  Department  of  Commerce,  and  Secretary  of  Commerce,  by  the 
act  creating  the  Department  of  Labor,  Act  March  4,  1913,  c.  141,  S  1>  ante,  § 
932. 

§  3628.  (Act  June  26,  1906,  c.  3547,  §  1.)  License  taxes  on  business 
of  canning,  curing,  etc,  fish  or  manufacturing  fish  products  in 
Alaska. 
Every  person,  company,  or  corporation  carrying  on  the  business 
of  canning,  curing,  or  preserving  fish  or  manufacturing  fish  products 
within  the  territory  known  as  Alaska,  ceded  to  the  United  States  by 
Russia  by  the  treaty  of  March  thirtieth,  eighteen  hundred  and  sixty- 
seven,  or  in  any  of  the  waters  of  Alaska  over  which  the  United 
States  has  jurisdiction,  shall,  in  lieu  of  all  other  license  fees  and 
taxes  therefor  and  thereon,  pay  license  tax^s  on  their  said  business 
and  output  as  follows :  Canned  salmon,  four  cents  per  case ;  pickled 
salmon,  ten  cents  per  barrel;  salt  salmon  in  bulk,  five  cents  per 
one  hundred  pounds ;  fish  oil,  ten  cents  per  barrel ;  fertilizer,  twen- 
ty cents  per  ton.  The  payment  and  collection  of  such  license  taxes 
shall  be  under  and  in  accordance  with  the  provisions  of  the  Act  of 
March  third,  eighteen  hundred  and  ninety-nine,  entitled  "An  Act 
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to  define  and  punish  crimes  in  the  district  of  Alaska,  and  to  pro- 
vide a  code  of  criminal  procedure  for  the  district,"  and  amendments 
thereto.    (34  Stat.  478.) 

This  spction  and  the  ten  sections  next  following  were  part  of  the  Alaska 
Salmon  Fisheries  Act,  June  26,  1906,  cited  above. 

Act  March  3,  1899,  c.  429,  30  Stat.  1253,  mentioned  in  this  section,  was 
the  Alaska  Criminal  Code. 

Previous  provisions  for  the  protection  of  the  salmon  fisheries  of  Alaska, 
made  by  Act  March  2,  1889,  c.  415,  25  Stat.  1009,  as  amended  by  Act  June 
9,  1896,  c  387,  29  Stat.  316.  were  re-enacted  in  the  Alaska  Criminal  Code, 
Act  March  3,  1899,  c.  429,  IS  179-183,  30  Stat.  1280,  which  prohibited  obstruc- 
tions in  any  part  of  the*  rivers  or  streams  of  Alaska  preventing  the  ascent  of 
salmon;  prohibited  fishing  above  the  tide  waters  of  certain  creeks  or  rivers, 
except  with  rod  or  spear;  prohibited  fishing  for  salmon  in  any  of  the  waters 
of  the  Territory  of  Alaska,  with  certain  exceptions,  on  Saturday;  prohibited 
fishing  for  salmon  at  night,  except  with  rod  or  spear;  provided  for  the  es- 
tablishment of  spawning  grounds;  provided  for  the  establishment  of  weekly 
close  seasons ;  authorized  the  appointment  of  inspectors  of  fisheries  and  assistant 
inspectors  of  fisheries;  and  provided  for  the  prosecution  of  violations  of  the 
act.  Said  provisions  were  superseded  by  those  of  this  act,  set  forth  here,  except 
those  of  said  section  182,  which  provided  for  the  appointment  of  an  inspector 
of  fisheries  and  two  assistant  inspectors  of  fisheries. 

See  note  to  Act  Jun.e  9,  1896,  c  387,  §  4,  post,  §  8638. 

Sections  12-14  of  this  act  are  set  forth  post,  §§  3641-3643. 

Section  15  of  this  act  repealed  all  acts  and  parts  of  inconsistent  acts. 

Section  16  thereof  provided  that  it  should  take  effect  from  and  after  its 
passage. 

The  authority  granted  to  the  legislature  of  Alaska  to  alter,  amend,  modify, 
and  repeal  laws  in  force  in  Alaska,  by  Act  Aug.  24,  1912,  c  387,  {  3,  ante, 
{  3530,  did  not  extend  to  the  fish  laws,  by  a  proviso  in  said  section. 

The  Coibmissioner  of  fisheries  was  empowered  and  directed  to  institute 
an  investigation  into  the  habits,  abundance,  and  distribution  of  the  salmon 
of  Alaska,  etc.,  with  a  view  of  recommending  to  Congress  additional  legislation 
necessary  to  prevent  the  impairment  or  exhaustion  thereof,  etc.,  by  Act  March 
2,  1889,  c  415,  {  2,  25  Stat.  1009. 

§  3629.  (Act  June  26,  1906,  c.  3547,  §  2.)  Exemption  from  license 
fees  and  taxation  of  owners  of  private  salmon  hatcheries  in 
proportion  to  fry  liberated ;  inspection  and  approval  of  hatch- 
eries ;  proof  and  certificates  of  amount  of  fry  liberated. 

The  catch  and  pack  of  salmon  made  in  Alaska  by  the  owners  of 
private  salmon  hatcheries  operated  in  Alaska  shall  be  exempt  from 
all  license  fees  and  taxation  of  every  nature  at  the  rate  of  ten  cases 
of  canned  salmon  to  every  one  thousand  red  or  Hing  salmon  fry 
liberated,  upon  the  following  conditions: 

That  the  Secretary  of  Commerce  [and  Labor]  may  from  time  to 
time,  and  on  the  application  of  the  hatchery  owner  shall,  within  a 
reasonable  tirne  thereafter,  cause  such  private  hatcheries  to  be  in- 
spected for  the  purpose  of  determining  the  character  of  their  opera- 
tions, efficiency,  and  productiveness,  and  if  he  aptprove  the  same 
shall  cause  notice  of  such  approval  to  be  filed  in  the  office  of  the 
clerk  or  deputy  clerk  of  the  United  States  district  court  of  the  di- 
vision of  the  district  of  Alaska  wherein  any  such  hatchery  is  lo- 
cated, and  shall  also  notify  the  owners  of  such  hatchery  of  the  ac- 
tion taken  by  him.  The  owner,  agent,  officer,  or  superintendent 
of  any  hatchery  the  effectiveness  and  productiveness  of  which  has 
been  approved  as  above  provided  shall,  between  the  thirtieth  day 
of  June  and  the  thirty-first  day  of  December  of  each  year,  make 
proof  of  the  number  of  salmon  fry  liberated  during  the  twelve 
months  immediately  preceding  the  thirtieth  day  of  June,  by  a  writ- 
ten statement  under  oath.  Such  proof  shall  be  filed  in  the  office  of 
the  clerk  or  deputy  clerk  of  the  United  States  district  court  of  the 
division  of  the  district  of  Alaska  wherein  such  hatchery  is  located, 
and  when  so  filed  shall  entitle  the  respective  hatchery  owners  to 
the  exemption  as  herein  provided;  and  a  false  oath  as  to  the  num- 
ber of  salmon  fry  liberated  shall  be  deemed  perjury  and  subject  the 
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offender  to  all  the  pains  and  penalties   thereof.     Duplicates   of 
such  statements  shall  also  be  filed  with  the  Secretary  of  Com- 
merce [and  Labor].     It  shall  be  the  duty  of  such  clerk  or  deputy 
clerk  in   whose   office   the   approval    and   proof   heretofore   pro- 
vided for  are  filed  to  forthwith  issue  to  the  hatchery  owner,  caus- 
ing such  proofs  to  be  filed,  certificates  which  shall  not  be  transfer- 
able and  of  such  denominations  as  said  owner  may  request  (no  cer- 
tificate to  cover  fewer  than  one  thousand  fry),  covering  in  the  ag- 
gregate the  number  of  fry  so  proved  to  have  been  liberated;   and 
such  certificates  may  be  used  at  any  time  by  the  person,  company, 
corporation,  or  association  to  whom  issued  for  the  payment  pro 
tanto  of  any  license  fees  or  taxes  upon  or  against  or  on  account  of 
any  catch  or  pack  of  salmon  made  by  them  in  Alaska ;  and  it  shall 
be  the  duty  of  all  public  officials  charged  with  the  duty  of  collect- 
ing or  receiving  such  license  fees  or  taxes  to  accept  such  certificates 
in  lieu  of  money  in  payment  of  all  license  fees  or  taxes  upon  or 
against  the  pack  of  canned  salmon  at  the  ratio  of  one  thousand 
fry  for  each  ten  cases  of  salmon.    No  hatchery  owner  shall  obtain 
the  rebates  from  the  output  of  any  hatchery  to  which  he  might  oth- 
erwise be  entitled  under  this  Act  unless  the  efficiency  of  said  hatch- 
ery has  first  been  approved  by  the  Secretary  of  Commerce   [and 
Labor]  in  the  manner  herein  provided  for.    (34  Stat.  478.) 
See  notes  to  preceding  section  of  this  act,  ante,  {  3628. 
The  words  of  this  section,  "and  Labor/*  inclosed  in  brackets  in  each  place 
where  they  occnr  in  the  section,  were  superseded  by  the  change  of  the  designa- 
tions of  the  Department  of  Commerce  and  Labor,  and  the  Secretary  of  Com- 
merce and  Labor,  to  Department  of  Commerce,  and  Secretary  of  Commerce, 
by  the  act  creating  the  Department  of  Labor,  Act  March  4,  1913,  c.  141,  { 
1,  ante,  §  932.. 

§  3630.  (Act  June  26,  1906,  c.  3547,  §  3.)     Stationary  obstructions 
in  certain  waters  for  capturing  salmon,  or  preventing  or  imped- 
ing their  ascent  to  their  spawning  grounds,  unla^^ul. 
It  shall  be  unlawful  to  erect  or  maintain  any  dam,  barricade, 
fence,  trap,  fish  wheel,  or  other  fixed  or  stationary  obstruction,  ex- 
cept for  purposes  of  fish  culture,  in  any  of  the  waters  of  Alaska  at 
any  point  where  the  distance  from  shore  to  shore  is  less  than  five 
hundred  feet,  or  within  five  hundred  yards  of  the  mouth  of  any 
red-salmon  stream  where  the  same  is  less  than  five  hundred  feet  in 
width,  with  the  purpose  or  result  of  capturing  salmon  or  prevent- 
ing or  impeding  their  ascent  to  their  spawning  grounds,  and  the 
Secretary  of  Commerce  [and  Labor]  is  hereby  authorized  and  di- 
rected to  have  any  and  all  such  unlawful  obstructions  removed  or 
destroyed.     (34  Stat.  479.) 

See  notes  to  section  1  of  this  act,  ante,  §  3628. 

The  word?  of  this  section,  "and  Labor,"  inclosed  in  brackets,  were  super- 
seded by  the  change  of  the  designation  of  the  Secretary  of  Commerce  and 
Labor  to  Secretary  of  Commerce  by  the  act  creating  the  Department  of 
Labor,  Act  March  4,  1913,  c.  141,  §  1,  ante,  §  932. 

Notes  of  Deoisions 

Fish  trapSw^One  may  construct  and  egress.    Barron  t.  Alexander  (1912)  4 

maintain  a  fish  trap  not  within  the  in-  Alaska,  591. 

hibition  of  this  section,  so  long  as  the  Cited     without     doflnito     application, 

structure  does   not  interfere  with  the  Barron  v.  Alexander   (1913)   206  Fed. 

upland    owner's    right   of   ingress    and  272.  124  O.  C.  A.  336. 

§  3631.  (Act  June  26,  1906,  c.  3547,  §  4.)  Laying  or  setting  nets, 
seines,  etc.,  in  certain  waters,  restricted. 
It  shall  be  unlawful  to  lay  or  set  any  drift  net,  seine,  set  net, 
pound  net,  trap,  or  any  other  fishing  appliance,  for  any  purpose  ex- 
cept for  purposes  of  fish  culture,  across  or  above  the  tide  waters  of 
any  creek,  stream,  river,  estuary,  or  lagoon,  for  a  distance  greater 
than  one- third  the  width  of  such  creek,  stream,  river,  estuary,  or 
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lagoon,  or  within  one  hundred  yards  outside  of  the  mouth  of  any 
red-salmon  stream  where  the  same  is  less  than  five  hundred  feet  in 
width.  It  shall  be  unlawful  to  lay  or  set  any  seine  or  net  of  any 
kind  within  one  hundred  yards  of  any  other  seine,  net,  or  other 
fishing  appliance  which  is  being  or  which  has  been  laid  or  set  in 
any  of  the  waters  of  Alaska,  or  to  drive  or  construct  any  trap  or 
any  other  fixed  fishing  appliance  within  six  hundred  yards  laterally 
or  within  one  hundred  yards  endwise  of  any  other  trap  or  fixed 
fishing  appliance.    (34  Stat.  479.) 

See  notes  to  section  1  of  this  act,  ante,  {  3628. 

§  3632.  (Act  June  26,  1906,  c.  3547,  §  5.)     Close  season  for  salmon 
during  part  of  each  week  and  in  small  streams  during  every 
night;  stationary  and  floating  traps  to  be  closed  and  free  pas- 
sage of  salmon  and  other  fishes  permitted  during  weekly  close 
season. 
It  shall  be  unlawful  to  fish  for,  take,  or  kill  any  salmon  of  any 
species  in  any  manner  or  by  any  means  except  by  rod,  spear,  or 
gaff,  in  any  of  the  waters  of  Alaska  over  which  the  United  States 
has  jurisdiction,  except  Cook  Inlet,  the  Delta  of  Copper  River, 
Bering  Sea,  and  the  waters  tributary  thereto,  from  six  o'clock  post- 
meridian of  Saturday  of  each  week  until  six  o'clock  antemeridian  of 
the  Monday  following,  or  to  fish  for,  or  catch,  or  kill  in  any  man- 
ner or  by  any  appliances  except  by  rod,  spear,  or  gaff,  any  salmon 
in  any  stream  of  less  than  one  hundred  yards  in  width  in  Alaska 
between  the  hours  of  six  o'clock  in  the  evening  and  six  o'clock  in 
the  morning  of  the  following  day  of  each  and  every  day  of  the 
week.    Throughout  the  weekly  close  season  herein  prescribed  the 
gate,  mouth,  or  tunnel  of  all  stationary  and  floating  traps  shall  be 
closed,  and  twenty-five  feet  of  the  webbing  or  net  of  the  "heart"  of 
such  traps  on  each  side  next  to  the  "pot"  shall  be  lifted  or  lowered 
in  such  manner  as  to  permit  the  free  passage  of  salmon  and  other 
fishes.    (34  Stat.  479.) 

See  notes  to  section  1  of  this  act,  ante,  §  3628. 

§  3633.  (Act  June  26,  1906,  c.  3547,  §  6.)  Setting  aside  streams 
or  lakes  as  spawning  grounds,  and  limitation  or  prohibition  of 
fishing  or  establishing  close  season  therein. 

The  Secretary  of  Commerce  [and  Labor]  may,  in  his  discretion, 
set  aside  any  streams  or  lakes  as  preserves  for  spawning  grounds, 
in  which  fishing  may  be  limited  or  entirely  prohibited ;  and  when, 
in  his  judgment,  the  results  of  fishing  operations  in  any  stream,  or 
off  the  mouth  thereof,  indicate  that  the  number  of  salmon  taken  is 
larger  than  the  natural  production  of  salmon  in  such  stream,  he  is 
authorized  to  establish  close  seasons  or  to  limit  or  prohibit  fishing 
entirely  for  one  year  or  more  within  such  stream  or  within  five  hun- 
dred yards  of  the  mouth  thereof,  so  as  to  permit  salmon  to  in- 
crease: Provided,  however.  That  such  power  shall  be  exercised 
only  after  all  persons  interested  shall  be  given  a  hearing,  of  which 
due  notice  must  be  given  by  publication ;  and  where  the  interested 
parties  are  known  to  the  Department  they  shall  be  personally  no- 
tified by  a  notice  mailed  not  less  than  thirty  days  previous  to  such 
hearing.  No  order  made  under  this  section  shall  be  effective  be-  • 
fore  the  next  calendar  year  after  same  is  made :  And  provided  fur- 
ther. That  such  limitations  and  prohibitions  shall  not  apply  to  those 
engaged  in  catching  salmon  who  keep  such  streams  fully  stocked 
with  salmon  by  artificial  propagation.  (34  Stat.  480.) 
See  notes  to  section  1  of  this  act,  ante,  {  3628. 

The  words  of  this  section  "and  Labor,"  inclosed  in  brackets,  were  super- 
seded by  the  change  of  the  designation  of  the  Secretary  of  Commerce  and 
Labor  to  Secretary  of  Commerce  by  the  act  creating  the  Department  of  Labor^ 
Act  March  4,  1913,  a  141,  f  1,  ante,  fi  932. 
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§  3634.  (Act  June  26,  1906,  c.  3547,  §  7.)     Canning  or  salting  salm- 
on for  sale  for  food,  more  than  48  hours  after  killing,  unlaw- 
ful. 
It  shall  be  unlawful  to  can  or  salt  for  sale  for  food  any  salm- 
on more  than  forty-eight  hours  after  it  has  been  killed.  (34  Stat. 
480.) 

See  notes  to  section  1  of  this  act,  ante,  {  3628. 

§  3635.  (Act  June  26,  1906,  a  3547,  §  8.)     Wanton  waste  or  de- 
struction of  salmon  or  other  food  fishes  unlawful. 

It  shall  be  unlawful  for  any  person,  company,  or  corporation  wan-     • 
tonly  to  waste  or  destroy  salmon  or  other  food  fishes  taken  or 
caught  in  any  of  the  waters  of  Alaska.    (34  Stat.  480.) 
See  notes  to  section  1  of  this  act,  ante,  {  3628. 

§  3636.  (Act  June  26,  1906,  c.  3547,  §  9.)     False  labeling,  branding, 
etc.,  of  packages  of  fish  offered  for  sale,  tmlawful;    certain 
terms  permitted. 
It  shall  be  unlawful  for  any  person,  company,  or  corporation 
capning,  salting,  or  curing  fish  of  any  species  in  Alaska  to  use  any 
label,  brand,  or  trade-mark  which  shall  tend  to  misrepresent  the 
contents  of  any  package  of  fish  offered  for  sale:     Provided,  That 
the  use  of  the  terms  "red,"  "medium  red,"  "pink,"  "chum,"  and  so 
forth,  as  applied  to  the  various  species  of  Pacific  salmon  under  pres- 
ent trade  usages  shall  not  be  deemed  in  conflict  with  the  provisions 
of  this  Act  when  used  to  designate  salmon  of  those  known  species. 
(34  Stat.  480.) 

See  notes  to  section  1  of  this  act,  ante,  {  362S. 

§  3637.  (Act  June  26,  1906,  c.  3547,  §  10.)  Annual  reports  by  per- 
sons, companies,  etc.,  engaged  in  catching,  curing,  or  in  utiliz- 
ing fishery  products,  or  in  operating  fish  hatcheries. 
Every  person,  company,  and  corporation  engaged  in  catching, 
curing,  or  in  any  manner  utilizing  fishery  products,  or  in  operating 
fish  hatcheries  in  Alaska,  shall  make  detailed  annual  reports  there- 
of to  the  Secretary  of  Commerce  [and  Labor],  on  blanks  furnished 
by  him,  covering  all  such  facts  as  may  be  required  with  respect 
thereto  for  the  information  of  the  Department.  Such  reports  shall 
be  sworn  to  by  the  superintendent,  manager,  or  other  person 
having  knowledge  of  the  facts,  a  separate  blank  form  being  used 
for  each  establishment  in  cases  where  more  than  one  cannery, 
saltery,  or  other  establishment  is  conducted  by  a  person,  company, 
or  corporation,  and  the  same  shall  be  forwarded  to  the  Depart- 
ment at  the  close  of  the  fishing  season  and  not  later  than  December 
fifteenth  of  each  year.    (34  Stat.  480.) 

See  notes  to  section  1  of  this  act,  ante,  {  3628. 

The  words  of  this  section  '*and  Labor,"  inclosed  in  brackets,  were  super- 
seded by  the  change  of  the  designation  of  the  Secretary  of  Commerce  and 
Labor  to  Secretary  of  Commerce  by  the  act  creating  the  Department  of  Labor, 
Act  March  4,  1913,  c.  141,  §  1,  ante,  §  932. 

§  3638.  (Act  June  26,  1906,  c.  3547,  §  11.)     Provisions  of  act  appli- 
cable to  catching  or  killing,  except  with  rod,  spear,  or  gaff,  fish 
of  any  kind ;  regulations  to  carry  act  into  effect. 
The  catching  or  killing,  except  with  rod,  spear,  or  gaff,  of  any 
fish  of  any  kind  or  species  whatsoever  in  any  of  the  waters  of 
Alaska  over  which  the  United  States  has  jurisdiction,  shall  be  sub- 
ject to  the  provisions  of  this  Act,  and  the  Secretary  of  Commerce 
[and  Labor]  is  hereby  authorized  to  make  and  establish  such  rules 
and  regulations  not  inconsistent  with  law  as  may  be  necessary  to 
carry  into  effect  the  provisions  of  this  Act.     (34  Stat.  480.) 
See  notes  to  section  1  of  this  act,  ante,  {  3628. 
The  words  of  this  section  **and  Labor,"  inclosed  in  brackets,  were  supersed- 
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ed  by  the  change  of  the  designation  of  the  Secretary  of  Commerce  and  Labor 
to  Secretary  of  Commerce  by  the  act  creating  the  Department  of  Labor,  Act 
March  4,  1913,  c.  141,  §  1,  ante,  S  932. 

§  3639.     (Act  June  9,  1896,  c.  387,  §  4.)     Inspector  of  fisheries  and 
assistant   inspectors;    appointment;     salary;    estimates   sub- 
mitted for  salaries  and  expenses. 
To  enforce  the  provisions  of  law  herein,  and  such  regulations  as 
the  Secretary  of  Treasury  may  establish  in  pursuance  thereof,  he 
is  authorized  and  directed  to  appoint  one  inspector  of  fisheries,  at 
a  salary  of  one  thousand  eight  hundred  dollars  per  annum,  and  two 
assistant  inspectors,  at  a  salary  of  one  thousand  six  hundred  dol- 
lars each  per  annum ;   and  he  will  annually  submit  to  Congress  es- 
timates to  cover  the  salaries  and  actual  traveling  expenses  of  the 
officers  hereby  authorized  and  for  such  other  expenditures  as  may 
be  necessary  to  carry  out  the  provisions  of  the  law  herein.     (29 
Stat.  317.) 

This  section  was  part  of  an  act  to  amend  Act  March  2,  1889,  c.  415,  25 
Stat.  1000,  entitled  "An  act  to  provide  for  the  protection  of  the  salmon  fish- 
eries of  Alaska/*  which  it  amended  and  re-enacted  as  set  forth  therein,  8Uf>er- 
seding  said  previous  act. 

The  provisions  of  this  act,  mentioned  in  this  section  as  **the  provisions  of 
law  herein/'  were  re-enacted  in  the  Alaska  Criminal  Code,  Act  March  3,  1899, 
c.  429,  §§  179^183,  30  Stat.  1280. 

See  notes  to  Act  June  26,  1906,  c.  3547,  I  1,  ante,  {  3628. 

This  section  was  itself  superseded  by  Act  June  4,  1897,  c.  2,  I  1,  post,  { 
3640,  which  provided  for  the  appointment  of  one  agent  and  one  assistant 
agent  in  lieu  of  the  inspector  and  assistant  inspectors  authorized  to  be  ap- 
pointed by  this  section,  iiut  this  section  was  subsequently  re-enacted  in  the 
same  language  as  part  of  the  Alaska  Criminal  Code,  Act  March  3,  1899,  c 
429,  §  182,  30  Stat.  1281. 

The  sundry  civil  appropriation  act  for  the  fiscal  year  1905,  Act  April  28, 
1904,  c.  1762.  33  Stat.  478,  contained  the  following  provision:  "For  the  pro- 
tection of  the  salmon  fisheries  of  Alaska,  including  salaries  of  one  agent,  at 
two  thousand  five  hundred  dollars,  and  one  assistant  agent,  at  two  thousand 
dollars,  to  be  appointed  by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate,  and  to  be  in  lieu  of  any  and  all  agents  or  inspectors  now  au- 
thorized by  law  for  this  purpose,  seven  thousand  dollars." 

Subsequent  sundry  civil  appropriation  acts  provide  for  salaries  of  an  agent, 
an  assistant  agent,  and  an  inspector.  The  provisions  for  the  fiscal  year  1917, 
by  Act  July  1,  1916,  c.  209,  |  1,  39  Stat,  made  appropriations  for  one 
agent  at  $2,500,  one  inspector  at  $1,800,  one  assistant  agent  at  $2,000,  and 
one  assistant  agent  at  $1,800. 

The  jurisdiction,  supervision,  and  control  previously  possessed  and  exercised 
by  the  Department  of  the  Treasury  over  the  salmon  and  other  fisheries  of 
Alaska  were  transferred  and  vested  in  the  Department  of  Commerce,  by 
provisions  of  the  act  establishing  that  department,  Act  Feb.  14^  1903,  c.  552, 
{  7,  ante,  §  858. 

Notes  of  Deoisions 

Appointments^— The    agents    in    the  new  oflBces:  the  new  positions  of  agent, 

Alaska   fur   seal  fisheries   service   and  Alaska  salmon  fisheries,  and  of  warden 

the  agents  and  inspector  in  the  Alaska  and  deputy  wardens,  Alaska  service,  in 

salmon   fisheries   service,   whose   posi-  the  division  of  Alaska  fisheries,  should 

tions    were  placed   in    the   division    of  be  filled  by  appointments  made  by  the 

Alaska  fisheries  by  Act  Mareh  4,  1911  President,  by  and  with  the  advice  and 

(36  Stat  1439),  need  not  be  reappoint-  consent  of  the  Senate,  as  the  duties  of 

ed,  since  the  mere  creation  of  a  new  these  oflBcers  are  manifestly  not  cleri- 

administrative   division  in   which   such  caL     (1911)  29  Op.  Atty.  Gen.  116. 
positions  are  placed  does  not  establish 

§  3640.  (Act  June  4,  1897,  c.  2,  §  1.)  Agent  and  assistant  agent; 
appointment;  salary. 
In  lieu  of  the  three  inspectors  whose  employment  is  authorized  by 
the  Act  of  June  ninth,  eighteen  hundred  and  ninety-six,  there  shall 
be  appointed  by  the  President,  by  and  with  the  advice  and  consent  of 
the  Senate,  one  agent,  at  a  salary  of  twp  thousand  five  hundred  dol- 
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lars  per  annum,  and  one  assistant  agent,  at  a  salary  of  two  thousand 
dollars  per  annum.    (30  Stat.  29.) 

This  was  a  proviso  annexed  to  an  appropriation  for  protection  of  the  salmon 
fisheries  of  Alaska,  in  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1898,  cited  above. 
See  note  to  Act  June  9,  1896,  c.  387,  {  4,  ante,  {  3639. 

§  3641.  (Act  June  26,  1906,  c.  3547,  §  12.)  Deputation  of  officers 
and  employes  of  Department  of  Commerce  and  Labor  for  en- 
forcement of  act;   annual  estimates  of  expenses. 

To  enforce  the  provisions  of  this  Act  and  such  regulations  as  he 
may  establish  in  pursuance  thereof,  the  Secretary  of  Commerce  [and 
Labor]  is  authorized  and  directed  to  depute,  in  addition  to  the  agent 
and  assistant  agent  of  salmon  fisheries  now  provided  by  law,  from 
the  officers  and  employes  of  the  Department  of  Commerce  [and  La- 
bor], a  force  adequate  to  the  performance  of  all  work  required  for 
the  proper  investigation,  inspection,  and  regulation  of  the  Alaskan 
fisheries  and  hatcheries,  and  he  shall  annually  submit  to  Congress 
estimates  to  cover  the  cost  of  the  establishment  and  maintenance  of 
fish  hatcheries  in  Alaska,  the  salaries  and  actual  traveling  expenses 
of  such  officials,  and  for  such  other  expenditures  as  may  be  necessary 
to  carry  out  the  provisions  of  this  Act.    (34  Stat.  480.) 

This  section  and  the  two  sections  next  following  were  part  of  the  Alaska 
Salmon  Fisheries  Act  of  June  26,  1906,  cited  above. 

See  notes  to  section  1  of  the  act,  ante,  §  3628,  and  to  Act  June  9,  1896,  c. 
887,  {  4,  ante,  §  3639. 

The  words  of  this  section  "and  Labor,"  inclosed  in  brackets  where  they 
twice  occur  in  the  section,  were  superseded  by  the  change  of  the  designations 
of  the  Department  of  Commerce  and  Labor,  and  the  Secretary  of  Commerce 
and  Labor,  to  Department  of  Commerce,  and  Secretary  of  Commerce,  by  the 
Act  creating  the  Department  of  I^bor,  Act  March  4,  1913,  c.  141,  §  1,  ante, 
{932. 

§  3642.  (Act  June  26,  1906,  c.  3547,  §  13.)  Punishment  for  viola- 
tions of  act ;  forfeiture  of  vessels,  etc. 
Any  person,  company,  corporation,  or  association  violating  any  pro- 
vision of  this  Act  or  any  regulation  established  in  pursuance  thereof 
shall,  upon  conviction  thereof,  be  punished  by  a  fine  not  exceeding 
one  thousand  dollars  or  imprisonment  at  hard  labor  for  a  term  of 
not  more  than  ninety  days,  or  by  both  such  fine  and  imprisonment,  at 
the  discretion  of  the  court;  and  in  case  of  the  violation  of  any  of 
the  provisions  of  section  four  of  this  Act  and  conviction  thereof  a 
further  fine  of  not  more  than  two  hundred  and  fifty  dollars  per  diem 
may,  at  the  discretion  of  the  court,  be  imposed  for  each  day  such 
obstruction  is  maintained.  And  every  vessel  or  other  apparatus  or 
equipment  used  or  employed  in  violation  of  any  provision  of  this  Act, 
or  of  any  regulation  made  thereunder,  may  be  seized  by  order  of  the 
Secretary  of  Commerce  [and  Labor],  and  shall  be  held  subject  to  the 
payment  of  such  fine  or  fines  as  may  be  imposed.  (34  Stat.  481.) 
See  notes  to  section  1  of  this  act,  ante,  §  3628. 

The  words  of  this  section  "and  Labor,"  inclosed  in  brackets,  were  superseded 
by  the  change  of  the  designation  of  the  Secretary  of  Commerce  and  Labor  to 
Secretary  of  Commerce  by  the  act  creating  the  Department  of  Labor,  Act 
March  4,  1913,  c  141,  §  1,  ante,  §  932. 

Notes  of  Deoisions 

Nature  of  ofFensew-^Ihe  offense  is  a  onment  at  the  discretion  of  the  court" 

misdemeanor,  and  not  a  felony.     U.  S.  Held,  that  violation  of  the  statute  is  a 

V.  Doo-noch-keen  (1905)  2  Alaska,  624.  misdemeanor,  and  not  a  felony.     U.  S. 

In   "An  act   for    the  protection   and  v.  Kono  (1912)  4  Alaska,  613. 

regulation  of  the  fisheries  of  Alaska"  Jurisdiction  of  Justice  of  the  peaoOd— 

<Act  June  26,  1906,  c.  3547,  34  Stat.  The   Tokai   Maru,   a  Japanese   vessel, 

478),  the  penalty  in  case  of  conviction  was  seized  while  fishing  within  the  wa- 

is  *'a  fine  not  to  exceed  one  thousand  ters  of  Alaska,  within  three  miles  of 

dollars  or  imprisonment  at  bard  labor  the  shores  of  Unalaska  island,  and  each 

for   a   term   of  not   more   than  ninety  of  her  officers  and  crew,  numbering  38, 

days,  or  by  both  soch  fine  and  impriar-  were  fined  $500,  amounting  in  all  to 
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$19,000,  by  the  justice  of  the  peace  at  of  the  fines,   held,  the  Justiee  of  the 

Unalaska   for  violation  of   the   act   of  peace  at  Unalaska  had  jorisdietion  to 

Congress  entitled  "An  ast  to  prohibit  try  the  cases  and  assess  the  fines,  and 

aliens   from   fishing   in   the    waters   of  the   total  amount  of  the  fines  became 

Alaska,"  approved  June  14,  1906  (Act  and  is  a  lien  on  the  schooner  under  the 

June  14,  1906,  c.  3299,  34  Stat.  263).  act.    The  Tokai  Mam  (1911)  4  Alaska, 

Upon  suit  for  the  forfeiture  of  the  ves-  311. 
sel  and  her  sale  to  satisfy  the  amount 

§  3643.  (Act  June  26,  1906,  c.  3547,  §  14.)  Jurisdiction  of  prose- 
cutions; duty  of  Secretary  of  Commerce  and  Labor  to  enforce 
act,  and  of  district  attorneys  to  institute  proceedings. 

The  violation  of  any  provision  of  this  Act  may  be  prosecuted  in 
any  district  court  of  Alaska  or  any  district  court  of  the  United  States 
in  the  States  of  California,  Oregon,  or  Washington.  And  it  shall  be 
the  duty  of  the  Secretary  of  Commerce  [and  Labor]  to  enforce  the 
provisions  of  this  Act  and  the  rules  and  regulations  made  thereunder. 
And  it  shall  be  the  duty  of  the  district  attorney  to  whom  any  viola- 
tion is  reported  by  any  agent  or  representative  of  the  Department  of 
Commerce  [and  Labor]  to  institute  proceedings  necessary  to  carry 
out  the  provisions  of  this  Act.  (34  Stat.  48L) 
See  notes  to  section  1  of  this  act,  ante,  §  3628. 

The  words  of  this  section  **and  Labor,*'  inclosed  in  brackets  where  they 
twice  occur  in  the  section,  were  superseded  by  the  change  of  the  designations 
of  the  Department  of  Commerce  and  Labor,  and  the  Secretary  of  Commerce 
and  Labor  to  Department  of  Commerce,  and  Secretary  of  Commerce,  by  the 
Act  creating  the  Department  of  Lfibor,  Act  March  4,  1913,  c.  141,  |  1,  ante» 
{932. 

§  3643a.     (Omitted.) 

These  provisions  were  sections  10-18  of  Act  Feb.  6,  1909,  c.  80,  35  Stat.  603, 
requiring  the  licensing  of  practitioners  of  medicine  and  surgery.  They  are 
omitted  from  this  compilation  as  being  local  police  regulations. 

Decisions  RE3:.ATiNO  to  Chapteb  in  General 

Power  of  congress  to  forbid   manu-  shall  not  be  manufactured  or  sold  as  a 

faoture   and  sale   of   liquors    In   terri-  beverage  in  Alaska,  and   to  authorize 

toryw— Alaska  is   an   "Indian  country,"  the  president  of  the  United  States  to 

in  the  legal  sense  that  congress,  in  re-  make  such  regulations  as  may  be  nec- 

lation   thereto,   is   the   sole   lawmaking  essary  to  carry  out  the  provisions  of 

power,  and  therefore  congress  has  pow-  the  law.    IT.  S.  v.  Nelson  (D.  0.  1886) 

er   to    enact   that   intoxicating  liquors  29  Fed.  202. 


CHAPTER  THREE  B 
Hawaii 

The  Hawaiian  Islands,  acquired  by  annexation  to  the  United  States  by  Joint 
Resolution  of  Congress,  Res.  July  7,  1898,  No.  55,  30  Stat.  750,  were  desig- 
nated the  Territory  of  Hawaii,  and  a  territorial  government  therefor  was  es- 
tablished, by  Act  April  30,  1900,  c.  339,  31  Stat  141. 

This  Chapter  includes  the  provisions  of  said  Hawaiian  Territorial  Act  and 
of  subsequent  acts  amendatory  thereof  or  otherwise  relating  to  the  Territory, 
general  and  permanent  in  their  nature,  which  remain  in  force  and  applicable 
to  said  Territory. 

Sec.  Sec. 

GENERAL  PROVISIONS  citizenbhh 

definitions  3647.  Citizenship. 
8644.  Definitions  of  terms  used  in  act; 

laws   of   Hawaii;    CivU  Laws;  application    of   the   i^ws    of   tot 

Penal  Laws;    Session  Laws.  united  states 

TERBiTORT  OF  HAWAII  ^^^'  Constitution  ajd  laws  of  United 

8646.  Islands  acquired  to  be  Territory  f^"^^^^   "^   ^Ff^^  ^  Territory; 

of  Haw^i.  ^?r*^!?  provisions  not  to  be  ap- 
plicable. 

OOVEBNMENT  OF  THE  TERRITORY  OF 

HAWAII  UlWB  of  HAWAn 

3646.  Territorial  government  establish-      8649.  Existing  laws  of  Hawaii  contin- 


ed;   capital.  oed  in  forc«* 
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Sec. 

CERTAIN  OFFICES  ABOLISHED 

8650.  Certain  offices  of  Republic  of  Ha- 
waii abolished. 

AlCENDMENT  OF  OFFICIAL  TITLES 

3651.  Titles  of  certain  offices  occurring 
in  laws  of  Hawaii  amended. 

CONSTRUCTION    OF  EXISTING    STATUTES 

8652.  Construction  of  existing  statutes; 
prior  rights  of  action,  etc.;  of- 
fenses previously  punishaUe; 
no  imprisonment  for  nonpay- 
ment of  taxes  nor  for  debt; 
prosecution  of  pending  proceed- 
ings; remedy  for  breach  of  con- 
tract for  labor,  etc.,  only  by 
civil  suit  for  damages;  laws  of 
United  States  as  to  merchant 
seamen  not  affected;  contracts 
for  holding  for  service  for  defi- 
nite term,  terminated;  contract 
labor  laws  extended  to  Terri- 
tory. 

STYLE   OF  PROCESS 

8663.  Style  of  process,  etc.,  in  Territo- 
rial courts. 

THE  LEGISLATURE 

THE  LEGISLATIVE  POWER 

3654.  The  legislature. 

3655.  Legislators  to  be  elected. 

GENERAL  ELECTIONS 

3656.  General  elections. 

EACH  HOUSE  JUDGE  OF  QUALIFICATIONS 
OF  MEMBERS 

3657.  Each  house  to  be  judge  of  elec- 

tion and  qualifications  of  its 
members. 

DISQUALIFICATIONS     OF     LEGISLATORS 

3658.  Legislators  not  to  be  elected  or 

appointed  to  other  office  during 
term. 

DISQUALIFICATIONS      OF      GOVERNMENT 
OFFICERS  AND  EMPLOYEES 

3659.  Government   and    territorial   offi- 

cers and  employees  ineligible  as 
legislators. 

3660.  Idiots,  lunatics,  persons  expelled 

from  legislature  for  bribery, 
and  convicts  ineligible  to  vote 
or  hold  office. 

OATH   OF  OFFICE 

3661.  Oath  of  legislators  and  territori- 

al officers. 

OFFICERS  AND  RULES 

3662.  Officers,    rules,    and    journal    of 

senate  and  house  of  representa- 
tives. 

ATES  AND   NOES 

3663.  Ayes  and  noes  to  be  recorded. 

QUORUM 

3664.  Quorum;    vote  for  final  passaij^e 

of  a  law. 

3665.  Less  than  quorum  may  adjourn 

and   compel   attendance   of  ab- 
sentees. 
8666.  Ascertaining  presence  of  quorum* 


Sec 

PUNISHMENT  OF  PERSONS  NOT  MEM- 
BERS 

3667.  Punishment  of  persons  not  mem- 

bers for  contempt;   right  of  de- 
fense. 

'    COMPENSATION  OF  M^CMBERS 

3668.  Compensation  of  members. 

PUNISHMENT  OF  MEMBERS 

3669.  Punishment  of  members. 

EXEMPTION   FROM   LIABILITT 

3670.  Privilege  of  members. 

EXEMPTION  FROM   ARREST 

8671.  Members  exempt  from  arrest 
THE  SENATE 

NUMBER  OF  MEMBERS 

3672.  Number  of  senators;  term;  classes. 

VACANCIES 

8678.  Vacancies  in  senate. 

SENATORIAL   DISTRICTS 

8674.  Senatorial  districts. 

8675.  Apportionment  of  senators. 

QUALIFICATIONS  OF  SENATORS 

8676.  Qualifications  of  senators. 

THE  HOUSE  OF  REPRESENTA- 
TIVES 

NUMBER  OF  REPRESENTATIVES 

8677.  Number  of  representatives. 

TERM   OF  OFFICE 

8678.  Term  of  office  of  representatives. 

VACANCIES 

8679.  Vacancies  in  house  of  representa- 

tives. 

REPRESENTATIVE   DISTRICTS 

3680.  Representative  districts. 

APPORTIONMENT 

3681.  Apportionment  of  representatives. 

QUALIFICATIONS    OF    REPRESENTATIVES 

3682.  Qualifications  of  representatives. 

LEGISLATION 

SESSIONS  OF  THE  LEGISLATURE 

3683.  Date  for  regular  session  of  legis- 

lature. 

3684.  Adjournment  by  separate  houses. 

3685.  Duration  of  sessions;    extension; 

special   sessions;    sessions  held 
away  from  capital. 

ENACTING  CLAUSE— ENGLISH  LAN- 
GUAGE 

3686.  Enacting  clause;    legislative  pro- 

ceedings  conducted   in   English 
language. 

TITLE   OF  LAWS 

3687.  Subject  and  title  of  laws. 

READING   OF   BILLS 

3688.  Passage  of  bills;    three  readings; 

vote  on  final  passage. 

CERTIFICATION      OF     BILLS     FROM     ONE 
HOUSE  TO  THE  OTHER 

3689.  Bills  passed  by  one  house  to  be 

certified  to  the  other. 

SIGNING   BILLS 

3690.  Signature  of  governor. 
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See. 

VETO   OP  GOVEBNOR 

3691.  Presentation  of  bills  to  governor; 

approval;  veto;  appropriation 
biUs. 

PROCEDURE  UPON  RECEIPT  OF  VETO 

3692.  Procedure    upon    receipt   of   bill; 

passage  over  veto. 

FAILURE  TO  SIGN  OR  VETO 

3693.  Effect    of    governor's    failure    to 

sign  or  veto,  or  to  return  bill; 
exceptions. 

APPROPRIATIONS 

3694.  Appropriations. 

3695.  Estimates  for  appropriations. 

3696.  Failure    to    make   appropriations 

for  current  expenses. 

LEGISLATIVE  POWER 

3697.  Legislative  power;    scope;    reap- 

portionment; exclusive  privileg- 
es, etc.,  forbidden;  incorpora- 
tion; real  estate  holdings  of 
corporations ;  divorce ;  lotteries ; 
intoxicating  liquors;  schools; 
government  subscriptions  to  cor- 
porate stock;  indebtedness;  em- 
inent domain. 

TOWN,  CITY  AND  COUNTY  GOVERNMENT 

3698.  Counties,  and  town  and  city  mu- 

nicipalities and  officials  thereof. 

ELECTIONS 

EXEMPTION    OF  ELECTORS   ON   ELECTION 
DAY 

3699.*  Electors  privileged  from  arrest  on 
election  day;    exceptions. 

3700.  Military  duty  of  electors  on  elec- 

tion day. 

METHOD    OF    VOTING    FOR   REPRESENTA- 
TIVES 

3701.  Method  of  voting  for  representa- 

tives. 

QUALIFICATIONS  OF  VOTERS  FOR  REPRE- 
SENTATIVES 

3702.  Qualifications  of  electors  for  rep- 

resentatives. 

METHOD   OF  VOTING   FOR   SENATORS 

3703.  Method  of  voting  for  senators. 

QUALIFICATIONS   OF  VOTERS  FOR  SENA- 
TORS AND  IN  ALL  OTHER  ELECTIONS 

3704.  Qualifications  of  electors  for  sen- 

ators and  in  other  elections. 

3705.  Persons   in   Territory   by   reason 

of  military  or  naval  service  not 
qualified  electors. 

3706.  Boundaries    of    election   districts 

and  precincts;  apportionment 
of  senators  and  representatives. 

THE  EXECUTIVE 

THE  EXECUTIVE  POWER 

3707.  Governor;     appointment;      term; 

qualifications;  commander  of 
militia;-  power  to  pardon  or  re- 
prieve. 

ENFORCEMENT  OF  LAW 

8708.  Governor  to  execute  laws;    pow- 
ers. 


Sec. 

GENERAL    POWERS    OF   THE    GOVERNOR 

3709.  Former    powers    and    duties    of 

President,  ministers,  etc,  of 
Republic  vested  in  governor  of 
territory. 

SECRETARY   OF  THE  TERRITORY 

3710.  Secretary   of   the   territory;    ap- 

pointment; term;  powers  and 
duties. 

ACTING  GOVERNOR  IN  CERTAIN  CON- 
TINGENCIES 

3711.  Secretary  to  act  as  governor  in 

case  of  death,  etc.,  of  governor. 

ATTORNEY-GENERAL 

3712.  Attorney -general;  powers  and  du- 

ties. 

TREASURER 

3713.  Treasurer;   powers  and  duties. 

COMMISSIONER  OF  PUBLIC  LANDS 

3714.  Public  lands. 

COMMISSIONER  OF  AGRICULTURE  AND 
FORESTRY 

3715.  Laws  relating  to  agriculture  and 

forestry  continued;  modifica- 
tions. 

SUPERINTENDENT     OF    PUBLIC     WORKS 

3716.  Superintendent  of  public  works; 

powers  and  duties. 

SUPERINTENDENT  OF  PUBLIC   INSTRUC- 
TION 

3717.  Superintendent  of  public  instruc- 

tion; powers  and  duties;  labor 
statistics  and  reports;  classifi- 
cation of  industrial  employes. 

AUDITOR  AND  DEPUTY  AUDITOR 

8718.  Auditor  and  deputy  auditor;  pow- 

ers and  duties. 

SURVEYOR 

8719.  Surveyor;    powers  and  duties. 

HIGH   SHERIFF 

8720.  High  Sheriff  and  deputies,  pow- 

ers and  duties. 

APPOINTMENT,  REMOVAL,  TENURE,  AND 
SALARIES  OF  OFFICERS 

3721.  Officers   appointed   by   Priesident; 

officers  appointed  by  governor; 
terms;  manner  of  appointment; 
salaries;  qualifications;  incum- 
bents holding  over;  county  and 
municipal   officers   not  affected. 

THE  JUDICIARY 

THE  JUDICIAL  POWER 

3722.  Courts;    jurisdiction  and  proce- 

dure continued. 

SUPREME  COURT 

8723.  Supreme  court;  appointment  and 
qualification  of  justices;  absent 
or  disqualified  justice. 

LAWS  CONTINUED  IN  FORCE 

3724.  Laws  relating  to  judicial  depart- 
ment and  procedure  continued; 
repeal  of  certain  jury  laws; 
qualifications  of  jurors;  grand 
juries. 
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Sec. 

DISQUALIFICATION    BY     RELATIONSHIP, 
PECUNIARY  INTEREST,  OR  PRE- 
VIOUS JUDGMENT 

3725.  Disqualification    by    relationship, 

pecuniary  interest,  or  previous 
judgment. 

UNITED  STATES  OFFICERS 

DELEGATE  TO  CONGRESS 

3726.  Delegate    to   Congress;    election; 

powers;  vacancy;  amendment 
of  election  laws. 

FEDERAL  COURT 

3727.  District  court;    two  judges;    ap- 

pointment of  judges,  district  at- 
torney, and  marshal;  jurisdic- 
tion; powers  of  judges,  district 
attorney  and  marshal;  writs  of 
error  and  appeals;  jury  trial; 
terms;  clerk;  reporter;  writs  of 
error  and  appeals  to  United 
States  Supreme  Court  from  Su- 
preme Court  of  territory. 

MISCELLANEOUS 

REVENUES  FROM  WHARVES 

3728.  Wharves  and   revenue   therefrom 

to  belong  to  Territory;  no  tolls 
to  be  charged  for  use  thereof  by 
the  United  States. 

3729.  Public  property  ceded  to  United 

States  to  remain  in  possession 
and  control  of  Territory;  title 
to  certain  property  may  be 
transferred*  to  Territory  and  to 
subdivisions  thereof. 

3730.  Salaries   of   certain   officers   paid 

by  United  States;   amounts. 

REPEAL    OF   LAWS    CONFERRING  EXCLU- 
SIVE FISHING  RIGHTS 

3731.  Laws  conferring  exclusive  fishing 

rights  repealed;  fisheries  in  sea 
waters  free  to  United  States 
citizens;    vested  rights. 

PROCEEDINGS    FOR    OPENING    FISHERIES 
TO  CITIZENS 

3732.  Proceedings   to   establish   private 

fishing  right;   condemnation. 


Sec. 


8733. 


8734. 

8735. 
3736. 
8737. 

3738. 
3739. 
3740. 

3741. 
3742. 
3743. 
3744. 
3745. 

8746. 


QUARANTINE 

Quarantine  stations;  quarantine 
regulations  under  control  of 
United  States;  station  at  Hon- 
olulu transferred  to  United 
States  Marine-Hospital  Serv- 
ice; health  laws  under  jurisdic- 
tion ot  territorial  government 
subject  to  United  States  quar- 
antine laws. 

Certain  vessels  carrying  Hawai- 
ian register  entitled  to  Ameri- 
can register;  trade  between  is- 
lands and  United  States  subject 
to  coasting  trade  laws. 

Crown  land  declared  the  property 
of  Hawaiian  government,  free 
from  trusts,  etc. 

Public  lands;  management  and 
disposition;  use  of  revenue  or 
proceeds  therefrom. 

Disposition  of  personal  or  mova- 
ble property  ceded  to  the  Unit- 
ed States;  previous  sales  and 
leases  confirmed. 

Assumption  by  United  States  of 
Hawaiian  public  debt. 

Postal  savings  bank  laws  abol- 
ished. 

Hawaiian  silver  coins;  receiva- 
ble for  dues  to  government  of 
Territory  of  Hawaii  and  of 
United  States. 

Recoinage  into  United  States  sub- 
sidiary silver  coins. 

Exchange  for  United  States  sil- 
ver coins. 

Recoinage  of  mutilated  or  abrad- 
ed coins;   payment  therefor. 

Legal  tender  in  Hawaii  until 
January  1,  1904. 

Hawaiian  silver  certificates;  re- 
demption by  Territorial  Gov- 
ernment. 

United  States  not  bound  to  re- 
deem Hawaiian  silver  certifi- 
cates or  silver  coin,  except  as 
stated  in  act. 


GENERAL  PROVISIONS 


DEFINITIONS 


§  3644.  (Act  April  30,  1900,  c.  339,  §  1.)  Definitions  of  terms  used 
in  act;  laws  of  Hawaii;  Civil  Laws;  Penal  Laws;  Session 
Laws. 

The  phrase  "the  laws  of  Hawaii,"  as  used  in  this  Act  without  qual- 
ifying words,  shall  mean  the  constitution  and  laws  of  the  Republic  of 
Hawaii,  in  force  on  the  twelfth  day  of  August,  eighteen  hundred  and 
ninety-eight,  at  the  time  of  the  transfer  of  the  sovereignty  of  the  Ha- 
waiian Islands  to  the  United  States  of  America. 

The  constitution  and  statute  laws  of  the  Republic  of  Hawaii  then 
in  force,  set  forth  in  a  compilation  made  by  Sidney  M.  Ballou  under 
the  authority  of  the  legislature,  and  published  in  two  volumes  entitled 
"Civil  Laws"  and  "Penal  Laws,"  respectively,  and  in  the  Session  Laws 
of  the  Legislature  for  the  session  of  eighteen  hundred  and  ninety-eight, 
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are  referred  to  in  this  Act  as  "Civil  Laws,"  "Penal  Laws,"  and  "Ses- 
sion Laws."    (31  Stat.  14L) 

This  was  the  first  section  of  the  Hawaiian  Territorial  Act,  cited  above. 

The  act  was  divided  into  six  chapters,  with  sections  numbered  consecutively 
throughout  the  entire  act. 

Chapter  I,  "General  Provisions,"  included  sections  1-11;  Chapter  II,  **The 
Legislature,"  sections  12-65;  Chapter  3,  "The  Executive,"  sections  66-80; 
Chapter  IV,  relating  to  the  judicial  department,  sections  81  to  84 ;  Chapter  5, 
"United  States  Officers,"  sections  85-88;  Chapter  6,  "Miscellaneous,"  sections 
89-104. 

Sections  2-6,  8-11,  of  this  act,  included  in  said  chapter  I  thereof,  are  set 
forth  post,  §§  8648-36li3. 

Section  7  of  the  act  repealed  the  constitution  of  the  Republic  of  Hawaii  and 
certain  specified  laws  thereof,  which  either  related  to  the  government  of  the 
Republic  and  were  superseded  by  this  act  and  the  extension  thereby  of  the  Con- 
stitution and  laws  of  the  United  States  to  the  Territory,  or  were  merely  local 
in  their  nature.    Said  section  7  is  therefore  omitted. 

Cited  without  definite  application, 
U.  S.  V.  Honolulu  Plantation  Co. 
(1903)  122  Fed.  581,  58  C.  O.  A.  279. 

TEBBITOBT  OF  HAWAn 

§  3645.  (Act  April  30,  1900,  c.  339,  §  2.)  Islands  acquired  to  be 
Territory  of  Hawaii. 
The  islands  acquired  by  the  United  States  of  America  under  an 
Act  of  Congress  entitled  "Joi^t  resolution  to  provide  for  annexing 
the  Hawaiian  Islands  to  the  United  States,"  approved  July  seventh, 
eighteen  hundred  and  ninety-eight,  shall  be  known  as  the  Territory 
of  Hawaii.    (31  Stat.  141.) 

GOVEBNKENT    OF    THE    TEBBITOBT   OF    HAWAII 

§  3646.  (Act  April  30,  1900,  c.  339,  §  3.)     Territorial  government 
established;  capital. 
A  Territorial  government  is  hereby  established  over  the  said  Ter- 
ritory, with  its  capital  at  Honolulu,  on  the  island  of  Oahu.    (31  Stat. 
141.) 

OITIZBNBHIP 

§  3647.  (Act  April  30,  1900,  c.  339,  §  4.)     Citizenship. 

All  persons  who  were  citizens  of  the  Republic  of  Hawaii  on  Au- 
gust twelfth,  eighteen  hundred  and  ninety-eight,  are  hereby  declared 
to  be  citizens  of  the  United  States  and  citizens  of  the  Territory  of 
Hawaii. 

And  all  citizens  of  the  United  States  resident  in  the  Hawaiian 
Islands  who  were  resident  there  on  or  since  August  twelfth,  eighteen 
hundred  and  ninety-eight,  and  all  the  citizens  of  the  United  States  who 
shall  hereafter  reside  in  the  Territory  of  Hawaii  for  one  year  shall  be 
citizens  of  the  Territory  of  Hawaii.     (31  Stat.  141.) 

Notes  of  Deoisioiui 

Chinese.— Under    the    provisions    of  12,  1898,  were  citizens  of  the  republic 

this  section  a  Chinese  person  born  or  of  Hawaii,  became,  by  virtue  of  section 

naturalized    in    the    Hawaiian    Islands  4  of  the  act  of  April  30,  1900  (21  Stat, 

prior  to  the  annexation  of  that  terri-  141),    citizens    of    the    United    States, 

tory,  and  who  has   not  since  lost  his  (1901)  23  Op.  Atty.  Gen.  509. 

citizenship,  is  a  citizen  of  the  United  The  wife  and  children  of  such  natu- 

States.     (1901)  23  Op.  Atty.  Gen.  345.  ralized  Chinaman  are  entitled  to  enter 

Any  Chinese  person  who  was  a  citi-  the  territory  "by  virtue  of  the  citizen- 

zen  of  the  republic  of  Hawaii  on  An-  ship"     of    the    husband    and    father, 

gust  12,  1898,  and  who  has  not  since  (1901)  23  Op.  Atty.  Gen.  345. 

abandoned  or  been  legally  deprived  of  A  (jhincsc  child  born  in  Hawaii  in 

his  citizenship,  is  a  citizen  of  the  Unit-  1885  and  taken  to  China  by  his  mother 

ed  States.     (1901)  23  Op.  Atty.  Gen.  is   entitled   to  re-enter  that  territory, 

352.  where  his  father  still  resides.    Id. 

All  Chinese  persons  who  on  August  There  is  nothing  in  the  resolution  of 
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annexation  of  the  Hawaiian  Islands  (30  those   islands  of  Chinese,  now  legally 

Stat    750),    nor   in    the    Organic   Act  resident  in  the  United  States  and  hold- 

which  provides  a  govemment  for  that  ing  certificates  of  registration.     (1901) 

territory,  nor  in  any  law  of  Congress,  23  Op.  Atty.  Gen.  487. 
which  would  prevent  the  entrance  into 

APPLICATION    OF  THE   LAWS   OF  THE  T7NITED   STATES 

§  3648.  (Act  April  30,  1900,  c.  339,  §  5,  as  amended.  Act  May  27, 
1910,  c.  258,  §  1.)  Constitution  and  laws  of  United  States  in 
effect  in  Territory;   certain  provisions  not  to  be  applicable. 

The  Constitution,  and,  except  as  otherwise  provided,  all  the  laws  of 
the  United  States,  including  laws  carrying  general  appropriations, 
which  are  not  locally  inapplicable,  shall  have  3ie  same  force  and  ef- 
fect within  the  said  Territory  as  elsewhere  in  the  United  States :  Pro- 
vided, That  sections  eighteen  hundred  an4  forty-one  to  eighteen  hun- 
dred and  ninety-one,  inclusive,  nineteen  hundred  and  ten  and  nineteen 
hundred  and  twelve,  of  the  Revised  Statutes,  and  the  amendments 
thereto,  and  an  Act  entitled  "An  Act  to  prohibit  the  passage  of  local 
or  special  laws  in  the  Territories  of  the  United  States,  to  limit  terri- 
torisd  indebtedness,  and  for  other  purposes,"  approved  July  thirtieth, 
eighteen  hundred  and  eighty-six,  and  the  amendments  thereto,  shall 
not  apply  to  Hawaii.     (31  Stat.  141.     36  Stat.  443.) 

This  section,  as  originally  enacted,  provided  that  the  constitution,  and,  ex- 
cept as  otherwise  provided,  all  the  laws  of  the  United  States  not  locally  in- 
applicable should  have  the  same  force  and  effect  within  the  territory  as  else^ 
where  in  the  United  States,  with  a  proviso  that  R.  S.  §§  1850,  1890,  should 
not  apply  to  the  territory.  It  was  amended  by  adding  the  clause  **including 
laws  carrying  general  appropriations,"  and  by  changing  the  proviso  to  read  aa 
set  forth  here,  by  Act  May  27,  1910,  c.  258,  i  1,  set  forth  above. 

R.  S.  §§  1841-1891,  mentioned  in  said  proviso,  containing  provisions  relat- 
ing to  the  government  of  all  the  Territories,  are  set  forth,  with  the  amendments 
thereto,  ante,  §{  3427-3522. 

R.  S.  SI  1910,  1912,  also  mentioned  in  this  section,  containing  provisions  re- 
lating to  the  courts  of  certain  Territories  named  or  referred  to  therein,  were 
superseded  by  the  admission  of  all  said  territories  to  the  Union  as  States. 
See  note  at  end  of  Title  XXII,  "The  States." 

Act  July  30,  1886,  c.  818,  also  mentioned  in  this  section,  prohibiting  the  pas- 
sage of  local  or  special  laws  in  the  Territories,  and  limiting  Territorial  in- 
debtedness, etc.,  is  set  forth,  with  the  amendments  thereto,  ante,  §§  3479-3487. 

Notes  of  Deoiflions 

Constitution    and    laws    applicable.—  legislation  by  congress  to  that  effect, 

S^e  ante,  §  3523.  are  not  entitled  to  the  benefits  of  the 

When  territory  is  acquired  by  treaty  United  States  copyright  laws.     (1898) 

or  conquest,  or  otherwise,  its  relation  22  Op.  Atty.  Gen.  268. 

to  the  nation  acquiring  it  depends  up-         National    banks--This    act    ex- 

on  the  laws  of  that  nation   unless  con-  ^^^^^^   ^^^  ^^^^^^^i   ^^^^^^     1^^^   ^^ 

f^^Jiol  o^.^\?/*''J?"^°i^'  "'^^^''''^  tl»e  United  States  tothe  territory  of 

(1^8)  22  Op.  Atty.  Gen.  150.  Hawaii,    and    the    comptroller    of    the 

The  resolution  annexing  the  Hawal-  currency  is  authorized  to  grant  permis- 

ian  Islands  is  intended  to  have  the  ef-  ^^^   ^^^  ^^  organization  of  national 

feet   of   a    treaty    of    cession   merely,  jj^nks  therein.      (1900)    23   Op.  Atty. 

whereby    those   islands    become,   In    a  q^j^   j^y 

broad  sense,  subject  to  American  soy-  Sections  9694  and  9695,  post,  do  not 

ereignty.     How   that   sovereignty   vnU  i    ^^  ^anks  existing  in  Hawaii  prior 

regnilate  their  status  with  regard  to  it-  ^^  ^^         3^       ^^  ^^is  act,  but  refer 

self  and  Its  laws  18  not  thereby  mtend-  exclusively   to   banks   organized   under 

'Vh?ilw:Trhf  UnL  States  af-  «P^<^^  ^  ^^^"^  ^^  <>'  ^  «^^^-  ''' 
fecting  the  Hawaiian  Islands,  as  well  Tonnage  tax.— Vessels  from  Ha- 
as the  laws  of  such  islands,  are  to  re-  waiian  ports  are  still,  notwithstanding 
main  generally  undisturbed  by  reason  t^®  annexation  of  those  islands  to  the 
of  the  resolution  of  annexation,  until  United  States,  vessels  fron^  foreign 
congress  provides  a  government  there-  ports,  within  the  meaning  of  the  ton- 
for.     (1898)  22  Op.  Atty.  Gen.  249.  ^ge   tax   law.      (1898)    22  Op.  Atty. 

Qen*  150 

—  Chinese-See  ante,  |  3647,  and  i„  the' resolution  annexing  the  Ha- 
post,  S  463^  et  seq.  vf^usm    Islands    congress    affirmatively 

CopyrlghtSw— The  Inhabitants  of  indicated  its  Intent  that  such  laws  as 

Hawaii,  In  the  absence  of  affirmative  our  tonnage   tax  laws  are   to  remain 
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undisturbed    until    it    shall    provide    a  787,   788,   190  U.   S.   197,   47  L.   Ed. 

form  of  government  for  such  islands,  1016;    Rasmussen  v.  U.  S.   (1905)  25 

or   until   the   commission   shall   advise  Sup.  Ct.  514,  520,  197  U.  S.  516,  49  L. 

and    congress    shall    enact    legislation  Ed.  862  (concurring  opinion) ;    Wright 

therefor.    Id.  ^  MacFarlane  &  Co.  (1903)  122  Fed. 

Cited    without    definite    application,  770,  58  C.  0.  A.  570. 
Hawaii  t.  Manlcichi  (1903)  23  Sup.  Ct. 

LAWS  OF  HAW  AH 

§  3649.  (Act  April  30,  1900,  c.  339,  §  6.)  Existing  laws  of  Hawaii 
continued  in  force. 
The  laws  of  Hawaii  not  inconsistent  with  the  Constitution  or  laws 
of  the  United  States  or  the  provisions  of  this  Act  shall  continue  in 
force,  subject  to  repeal  or  amendment  by  the  legislature  of  Hawaii 
or  the  Congress  of  the  United  States.    (31  Stat.  142.) 

Section  7  of  this  act  repealed  the  Constitution  of  the  Republic  of  Hawaii 
and  certain  laws  described  as  set  forth  in  specified  acts,  chapters,  and  sections 
of  the  civil  laws,  penal  laws,  and  session  laws,  and  relating  to  the  specified 
.  subjects. 

The  municipal  legislation  of  Hawaii,  not  inconsistent  with  the  resolution  of 
annexation,  or  with  the  Constitution  or  any  treaty  of  the  United  States  was 
to  remain  in  force  until  Congress  should  otherwise  determine  by  a  provision 
of  the  resolution  of  annexation.  Res.  July  7,  1898,  No.  55,  30  Stat.  750. 

Notes  of  Deolsions 

Laws  continued  In  force.— Courts,  see  the  issuance  of  Hawaiian  registers 
post,  §§  3722,  3724.  would  be  a  legal  exercise  of  power  on- 
Criminal  proceedings  by  grand  and  der  the  resolution  of  congress  annexing 
petit  juries  as  prescribed  by  Const  U.  Hawaii.  (1899)  22  Op.  Atty.  Gen.  578. 
S.  Amends.  5,  6,  were  not  substituted  The  Hawaiian  republic,  as  a  separate 
for  the  existing  criminal  procedure  in  and  sovereign  power,  ceased  to  exist 
the  Hawaiian  Islands  by  their  annexa-  when  the  resolution  of  annexation  took 
tion,  "as  a  part  of  the  territory  of  the  effect,  and  it  exists  as  an  organized 
United  States  and  subject  to  the  sov-  government  only  for  the  purpose  of 
ereign  dominion  thereof,"  by  the  New-  municipal  legislation  and  for  such  spe- 
lands  resolution  of  July  7,  1898  (30  cial  purposes  as  were  expressed  in  the 
Stat.  750),  accepting  the  cession  there-  resolution.  (1899)  22  Op.  Atty.  Gen. 
tofore  made  by  the  republic  of  Hawaii,  627. 

and  continuing  the  municipal  legislation  The  term  "municipal  legislation"  is 
of  such  islands  not  inconsistent  with  limited  to  that  class  of  laws  that  re- 
such  resolution  "nor  contrary  to  the  lates  solely  to  the  internal  affairs  of 
constitution  of  the  United  States,"  un-  the  country  and  the  relations  of  the 
til  congress  should  otherwise  deter-  people  to  each  other.  Id. 
mine.  Hawaii  v.  Mankichi  (1903)  23  ' 
Sup.  Ct.  787,  790,  190  U.  S.  197,  47  L.  Cited  without  definite  application, 
Ed.  1016.  Carter  v.  Gear  (1905)  25  Sup.  Ct  491, 
Any  law  of  the  Hawaiian  Islands  in-  493,  197  U.  S.  348,  49  L.  Ed.  787;  Ea- 
consistent  with  the  terms  of  the  reso-  wananakoa  v.  Polyblank  (1907)  27  Sup. 
lution  of  annexation  is  invalid  and  in-  Ct  526,  527,  205  U.  S.  349,  51  L.  Ed. 
applicable.  (1898)  22  Op.  Atty.  Gen.  834;  Porto  Rico  v.  Rosaly  y  Castillo 
249.  (1913)  33  Sup.  Ct  352,  227  U.  S.  270, 
An  order  of  the  executive  suspending  57  L.  Ed.  507. 

CERTAIN   OFFICES  ABOLISHED 

§  3650.  (Act  April  30,  1900,  c.  339,  §  8.)  Certain  offices  of  Re- 
public  of  Hawaii  abolished. 
The  offices  of  President,  minister  of  foreign  affairs,  minister  of  the 
interior,  minister  of  finance,  minister  of  public  instruction,  auditor- 
general,  deputy  auditor-general,  surveyor-igeneral,  marshal,  and  dep- 
uty marshal  of  the  Republic  of  Hawaii  are  hereby  abolished.  (31 
Stat.  143.) 

AMENDMENT   OF  OFFICIAL  TITLES 

§  3651.  (Act  April  30,  1900,  c.  339,  §  9.)     Titles  of  certain  offices 
occurring  in  laws  of  Hawaii  amended. 

Wherever  the  words  "President  of  the  Republic  of  Hawaii,"  or 
"Republic  of  Hawaii,"  or  "Government  of  the  Republic  of  Hawaii," 
or  their  equivalents,  occur  in  the  laws  of  Hawaii  not  repealed  by  this 
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Act,  they  are  hereby  amended  to  read  "Governor  of  the  Territory  of 
Hawaii/'  or  "Territory  of  Hawaii,"  or  their  equivalents,  as  the  context 
requires.    (31  Stat.  143.) 

00N8TBUCTI0N    OP  EXISTING  STATUTES 

§  3652.  (Act  April  30,  1900,  c.  339,  §  10.)     Construction  of  exist- 
ing Statutes ;   prior  rights  of  action,  etc. ;    offenses  previously 
punishable;  no  imprisonment  for  nonpa5mient  of  taxes  nor  for 
debt ;   prosecution  of  pending  proceedings ;  remedy  for  breach 
of  contract  for  labor,  etc.,  only  by  civil  suit  for  damages ;  lav^s 
of  United  States  as  to  merchant  seamen  not  affected ;  contracts 
for  holding  for  service  for  definite  term,  terminated;   contract 
labor  lav7s  extended  to  Territory. 
All  rights  of  action,  suits  at  law  and  in  equity,  prosecutions,  and 
judgments  existing  prior  to  the  taking  effect  of  this  Act  shall  continue 
to  be  as  effectual  as  if  this  Act  had  not  been  passed;   and  those  In 
favor  of  or  against  the  Republic  of  Hawaii,  and  not  assumed  by  or 
transferred  to  the  United  States,  shall  be  equally  valid  in  favor  of 
or  against  the  government  of  the  Territory  of  Hawaii.    All  offenses 
which  by  statute  then  in  force  were  punishable  as  offenses  against 
the  Republic  of  Hawaii  shall  be  punishable  as  offenses  against  the 
government  of  the  Territory  of  Hawaii,  unless  such  statute  is  incon- 
sistent with  this  Act,  or  shall  be  repealed  or  changed  by  law.     No 
person  shall  be  subject  to  imprisonment  for  nonpayment  of  taxes  nor 
for  debt.     All  criminal  and  penal  proceedings  then  pending  in  the 
courts  of  the  ^Republic  of  Hawaii  shall  be  prosecuted  to  final  judg- 
ment and  execution  in  the  name  of  the  Territory  of  Hawaii ;  all  such 
proceedings,  all  actions  at  law,  suits  in  equity,  and  other  proceedings 
then  pending  in  the  courts  of  the  Republic  of  Hawaii  shall  be  carried 
on  to  final  judgment  and  execution  in  the  corresponding  courts  of  the 
Territory  of  Hawaii;    and  all  process  issued  and  sentences  imposed 
before  this  Act  takes  effect  shall  be  as  valid  as  if  issued  or' imposed 
in  the  name  of  the  Territory  of  Hawaii:   Provided,  That  no  suit  or 
proceedings  shall  be  maintained  for  the  specific  performance  of  any 
contract  heretofore  or  hereafter  entered  into  for  personal  labor  or 
service,  nor  shall  any  remedy  exist  or  be  enforced  for  breach  of  any 
such  contract,  except  in  a  civil  suit  or  proceeding  instituted  solely 
to  recover  damages  for  such  breach :   Provided  further,  That  the  pro* 
visions  of  this  section  shall  not  modify  or  change  the  laws  of  the 
United  States  applicable  to  merchant  seamen. 

That  all  contracts  made  since  August  twelfth,  eighteen  hundred  and 
ninety-eight,  by  which  persons  are  held  for  service  for  a  definite  term, 
are  hereby  declared  null  and  void  and  terminated,  and  no  law  shall  be 
passed  to  enforce  said  contracts  in  any  way ;  and  it  shall  be  the  duty 
of  the  United  States  marshal  to  at  once  notify  such  persons  so  held  of 
the  termination  of  Jtheir  contracts. 

That  the  Act  approved  February  twenty-sixth,  eighteen  hundred  and 
eighty-five,  "To  prohibit  the  importation  and  migration  of  foreigners 
and  aliens  under  contract  or  agreement  to  perform  labor  in  the  United 
States,  its  Territories,  and  the  District  of  Columbia,"  and  the  Acts 
amendatory  thereof  and  supplemental  thereto,  be,  and  the  same  are 
hereby,  extended  to  and  made  applicable  to  the  Territory  of  Hawaii. 
(31  Stat.  143.) 

Section  2  of  Act  Feb.  26,  1885,  c.  164,  mentioned  in  this  section,  prohibit- 
ing the  importation  and  migration  of  aliens  under  contract  to  perform  labor, 
is  set  forth,  post,  §  4245,  with  similar  provisions  of  subsequent  immigration 
acts,  under  Title  XXIX,  "Immigration,"  Chapter  A. 

Notes  of  Decisions 
Pending  prooeedlngs^^Smts  in  admi-      effect  were  embraced  in  the  term  "other 
ralty  pending  in  the  courts  of  the  re-      proceedings"  which   should  be  contin- 
public  at  the  time  the  organic  act  took      ued  to  final  judgment  in  such  courts. 
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Wilder's  S.  S.  Co.  v.  Hind  (1901)  108  Sup.  Ct  225,  228,  183  U.  S.  545,  46  L. 

Fed.  113,  47  C.  C.  A.  243.  Ed.   321;    Carter  v.    Gear    (1905)    25 

Cited    without     definite    appiloation,  Sup.  Ct.  491,  493,  197  U.  S.  348,  49  L. 

In  re  Wilder'a   S.    S.   Co.    (1902)    22  Ed.  787. 

STYLE  OF  PBOCESS 

§  3653.  (Act  April  30,  1900,  c.  339,  §  11.)  Style  of  process,  etc., 
in  Territorial  courts. 
The  style  of  all  process  in  the  Territorial  courts  shall  hereafter  run 
in  the  name  of  ''The  Territory  of  Hawaii,"  and  all  prosecutions  shall 
be  carried  on  in  the  name  and  by  the  authority  of  the  Territory  of 
Hawaii.    (31  Stat.  144.) 

THE  LEGISLATURE 

THE  LEaiSLATIVB  POWEB 

§  36S4.  (Act  April  30,  1900,  c.  339,  §  12.)     The  legislature. 

The  legislature  of  the  Territory  of  Hawaii  shall  consist  of  two 
houses,  styled,  respectively,  the  senate  and  house  of  representatives, 
which  shall  organize  and  sit  separately,  except  as  otherwise  herein 
provided. 

The  two  houses  shall  be  styled  "The  legislature  of  the  Territory  of 
Hawaii."    (31  Stat.  144.) 

Sections  12-65  of  this  act  were  included  in  chapter  II  thereof,  '*The  Legis- 
lature." 

Sections  13-63  and  65  are  set  forth  post,  {§  3655-3706. 

Section  64  continued  in  force  the  rules  and  regulations  for  administering 
oaths  and  holding  elections  set  forth  in  Ballon*8  Compilation,  Civil  Laws,  Ap- 
pendix, and  the  list  of  registering  districts  and  precincts  appended,  with  cer- 
tain changes  therein  made  by  said  section,  consisting  very  largely  of  changes 
in  the  designations  of  the  several  officers.  This  section  was  special  in  its 
nature  and  is  therefore  omitted. 

§  3655.  (Act  April  30, 1900,  c.  339,  §  13.)     Legislators  to  be  elected. 

No  person  shall  sit  as  a  senator  or  representative  in  the  legislature 
unless  elected  under  and  in  conformity  with  this  Act    (31  Stat.  144.) 

GENERAL  ELECTIONS 

§  3656.  (Act  April  30,  1900,  c.  339,  §  14.)     General  elections. 

A  general  election  shall  be  held  on  the  Tuesday  next  after  the  first 
Monday  in  November,  nineteen  hundred,  and  every  second  year  there- 
after :  Provided,  however,  That  the  governor  may,  in  his  discretion, 
on  thirty  days'  notice,  order  a  special  election  before  the  first  general 
election,  if,  in  his  opinion,  the  public  interests  shall  require  a  special 
session  of  the  legislature.    (31  Stat.  144.) 

EACH  HOUSE  JUDOB  OE  QX7ALIFICATI0N  OF  MEKBEB8 

§  3657.  (Act  April  30,  1900,  c.  339,  §  15.)     Each  house  to  be  judge 
of  election  and  qualifications  of  its  members. 
Each  house  shall  be  the  judge  of  the  elections, -returns,  and  quali- 
>  fications  of  its  own  members.    (31  Stat.  145.) 

DI8QUAIJ7ICATI0NS  OF  LEGISLATORS 

§  3658.  (Act  April  30,  1900,  c.  339,  §  16.)     Legislators  not  to  be 
elected  or  appointed  to  other  office  during  term. 
No  member  of  the  legislature  shall,  during  the  term  for  which  he 
is  elected,  be  appointed  or  elected  to  any  office  of  the  Territory  of 
Hawaii.    (31  Stat.  145.) 

DISQUALIFIOATIONS    OF   GOVERNMENT   OFFICERS   AND   EMPLOYEE) 

§  3659.  (Act  April  30,  1900,  c.  339,  §  17.)     Government  and  terri- 
torial officers  and  employees  ineligible  as  legislators. 
No  person  holding  office  in  or  under  or  by  authority  of  the  Govern- 
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ment  of  the  United  States  or  of  the  Territory  of  Hawaii  shall  be  eligi- 
ble to  election  to  the  legislature,  or  to  hold  the  position  of  a  member 
of  the  same  while  holding  said  office.    (31  Stat.  145.) 

§  3660.  (Act  April  30,  1900,  c.  339,  §  18.)  Idiots,  lunatics,  persons 
expelled  from  legislature  for  bribery,  and  convicts  ineligible  to 
vote  or  hold  office. 

No  idiot  or  insane  person,  and  no  person  who  shall  be  expelled  from 
the  legislature  for  giving  or  receiving  bribes  or  being  accessory  thereto, 
and  no  person  who,  in  due  course  of  law,  shall  have  been  convicted 
of  any  criminal  offense  punishable  by  imprisonment,  whether  with  or 
without  hard  labor,  for  a  term  exceeding  one  year,  whether  with  or 
without  fine,  shall  register  to  vote  or  shall  vote  or  hold  any  office  in, 
or  under,  or  by  authority  of,  the  government,  unless  the  person  so 
convicted  shall  have  been  'pardoned  and  restored  to  his  civil  rights. 
(31  Stat.  145.) 

OATH  OF  OFFICE 

§  3661.  (Act  April  30,  1900,  c.  339,  §  19.)  Oath  of  legislators  and 
territorial  officers. 

Every  member  of  the  legislature,  and  all  officers  of  the  government 
of  the  Territory  of  Hawaii,  shall  take  the  following  oath  or  affirma- 
tion: 

I  solemnly  swear  (or  affirm),  in  the  presence  of  Almighty  God,  that 
I  will  faithfully  support  the  Constitution  and  laws  of  the  United 
States,  and  conscientiously  and  impartially  discharge  my  duties  as  a 
member  of  the  legislature,  or  as  an  officer  of  the  government  of  the 
Territory  of  Hawaii  (as  the  case  may  be).    (31  Stat.  145.) 

OFFICERS  AND  BULES 

§  3662.  (Act  April  30,  1900,  c.  339,  §  20.)     Officers,  rules,  and  jour- 
nal of  senate  and  house  of  representatives. 
The  senate  and  house  of  representatives  shall  each  choose  its  own 
officers,  determine  the  rules  of  its  own  proceedings,  not  inconsistent 
with  this  Act,  and  keep  a  journal.    (31  Stat.  145.) 

ATBS  AND  NOBS 

§  3603.  (Act  April  30,  1900,  c  339,  §  21.)  Ayes  and  noes  to  be  re- 
corded. 

The  ayes  and  noes  of  the  members  on  any  question  shall,  at  the  de- 
sire of  one-fifth  of  the  members  present,  be  entered  on  the  journal. 
(31  Stat.  145.) 

QUOBUH 

§  3664.  (Act  April  30,  1900,  c  339,  §  22.)  Quonun;  vote  for  final 
passage  of  a  law. 
A  majority  of  the  number  of  members  to  which  each  house  is  enti- 
tled shall  constitute  a  quorum  of  such  house  for  the  conduct  of  ordi- 
nary business,  of  which  quorum  a  majority  vote  shall  suffice ;  but  the 
final  passage  of  a  law  in  each  house  shall  require  the  vote  of  a  ma- 
jority of  all  the  members  to  which  such  house  is  entitled.  (31  Stat. 
145.) 

§  3665.  (Act  April  30,  1900,  c.  339,  §  23.)  Less  than  quorum  may 
adjourn  and  compel  attendance  of  absentees. 

A  smaller  number  than  a  quorum  may  adjourn  from  day  to  day, 
and  compel  the  attendance  of  absent  members,  in  such  manner  and 
under  such  penalties  as  each  house  may  provide.    (31  Stat.  145.) 
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§  3666.  (Act  April  30,  1900,  c.  339,  §  24.)  Ascertaining  presence 
of  quorum. 

For  the  purpose  of  ascertaining  whether  there  is  a  quorum  present, 
the  chairman  shall  count  the  number  of  members  present  (31  Stat. 
145.) 

PUNISHMENT  OF  PEBSONS  NOT  MEMBERS 

§  3667.  (Act  April  30,  1900,  c.  339,  §  25.)  Punishment  of  persons 
not  members  for  contempt;   right  of  defense. 

Each  house  may  punish  by  fine,  or  by  imprisonment  not  exceeding 
thirty  days,  any  person  not  a  member  of  either  house  who  shall  be 
guilty  of  disrespect  of  such  house  by  any  disorderly  or  contemptuous 
behavior  in  its  presence  or  that  of  any  committee  thereof ;  or  who  shall, 
on  account  of  the  exercise  of  any  legislative  function,  threaten  harm 
to  the  body  or  estate  of  any  of  the  members  of  such  house;  or  who 
shall  assault,  arrest,  or  detain  any  witness  or  other  person  ordered 
to  attend  such  house,  on  his  way  going  to  or  returning  therefrom; 
or  who  shall  rescue  any  person  arrested  by  order  of  such  house. 

But  the  person  charged  with  the  offense  shall  be  informed,  in  writ- 
ing, of  the  charge  m^e  against  him,  and  have  an  opportunity  to  pre- 
sent evidence  and  be  heard  in  his  own  defense.    (31  Stat.  146.) 

COMPENSATION    OV    MEMBERS 

§  3668.  (Act  April  30,  1900,  c.  339,  §  26,  as  amended.  Act  May  27, 
1910,  c.  258,  §  2.)  Compensation  of  members. 
The  members  of  the  legislature  shall  receive  for  their  services,  in 
addition  to  mileage  at  the  rate  of  ten  cents  a  mile  each  way,  the  sum 
of  six  hundred  dollars  for  each  r^^ular  session,  payable  in  three 
equal  installments  and  after  the  first,  thirtieth,  and  fiftieth  days  of 
the  session,  and  the  sum  of  two  hundred  dollars  for  each  special  ses- 
sion: Provided,  That  they  shall  receive  no  compensation  for  any 
extra  session  held  under  the  provisions  of  section  fifty-four  of  this 
Act.    (31  Stat.  146.    36  Stat.  444.) 

This  section,  as  originally  enacted,  fixed  the  compensation  of  members,  in 
addition  to  mileage,  at  $400  for  each  regular  session.  It  was  amended  by 
increasing  that  amount  to  $600,  and  by  adding  the  proviso,  to  read  as  set  forth 
here,  by  Act  May  27,  1910,  c.  258.  S  2.  cited  above. 

Appropriations  for  government  in  the  Territory  inclade  provisions  for  leg- 
islative expenses,  accompanied  by  a  proviso  similar  to  that  annexed  to  this 
section  by  said  amendment  The  provision  for  the  fiscal  year  1917  was  by 
Act  May  10,  1916,  c.  117.  §  1,  39  Stat. 

PUNISHMENT   OF  MEMBERS 

§  3669.  (Act  April  30,  1900,  c.  339,  §  27.)     Punishment  of  mem- 
bers. 
Each  house  may  punish  its  own  members  for  disorderly  behavior 
or  neglect  of  duty,  by  censure,  or  by  a  two-thirds  vote  suspend  or 
expel  a  member.    (31  Stat.  146.) 

EXEMPTION    FROM    LIABILITY 

§  3670.  (Act  April  30,  1900,  c.  339,  §  28.)     Privilege  of  members. 
No  member  of  the  legislature  shall  be  held  to  answer  before  any 
other  tribunal  for  any  words  uttered  in  the  exercise  of  his  legisla- 
tive functions  in  either  house.    (31  Stat.  146.) 

EXEMPTION   FBOM   ARREST 

§  3671.  (Act  April  30,  1900,  c.  339,  §  29.)     Members  exempt  from 

arrest. 

The  members  of  the  legislature  shall,  in  all  cases  except  treason, 

felony,  or  breach  of  the  peace,  be  privileged  from  arrest  during  their 

attendance  at  the  sessions  of  the  respective  houses,  and  in  going  to 
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and  returning  from  the  same :  Provided,  That  such  privilege  as  to 
going  and  returning  shall  not  cover  a  period  of  over  ten  days  each 
way.    (31  Stat.  146.) 

THE  SENATE 

NX7MBEB    or    MEMBERS 

§  3672.  (Act  April  30,  1900,  c.  339,  §  30.)     Number  of  senators; 
term;  classes. 
The  Senate  shall  be  composed  of  fifteen  members,  who  shall  hold 

oflSce  for  four  years.    (31  Stat.  146.) 

This  section,  as  originally  enacted,  contained  a  proviso  that  of  the  senators 
elected  at  the  first  general  election  seven  should  hold  oflSce  for  two  years  only 
and  that  the  details  of  the  apportionment  should  be  provided  for  by  the  legis- 
lature. This  proviso  was  superseded  by  provisions  naming  the  seven  sena- 
tors who  should  serve  for  the  two-year  terms,  contained  in  Act  May  19,  1902, 
c  817,  82  Stat  200. 

VACANCIES 

§  3673.  (Act  April  30,  1900,  c.  339,  §  31.)     Vacancies  in  senate. 

Vacancies  caused  by  death,  resignation,  or  otherwise  shall  be 
filled  for  the  unexpired  term  at  general  or  special  elections.  (31 
Stat.  146.) 

BENATOBIAL  DISTBI0T8 

§  3674.  (Act  April  30,  1900,  c.  339,  §  32.)     Senatorial  districts. 

For  the  purpose  of  representation  in  the  senate,  until  otherwise 
provided  by  law,  the  Territory  is  divided  into  the  following  sena- 
torial districts,  namely: 

First  district:    The  island  of  Hawaii. 

Second  district:  The  islands  of  Maui,  Molpkai,  Lanai,  and  Ka- 
hoolawe. 

Third  district :  The  island  of  Oahu. 

Fourth  district:  The  islands  of  Kauai  and  Niihau.  (31  Stat. 
147.) 

§  3675.  (Act  April  30,  1900,  c.  339,  §  33.)  Apportionment  of  sen- 
ators. 

The  electors  in  the  said  districts  shall  be  entitled  to  elect  senators 
as  follows: 

In  the  first  district,  four; 

In  the  second  district,  three; 

In  the  third  district,  six; 

In  the  fourth  district,  two.     (31  Stat.  147.)' 

QUALIFICATIONS    OF    SBNATOBS 

§  3676.  (Act  April  30,  1900,  c.  339,  §  34.)  Qualifications  of  sen- 
ators. 

In  order  to  be  eligible  to  election  as  a  senator  a  person  shall— 

Be  a  male  citizen  of  the  United  States ; 

Have  attained  the  age  of  thirty  years ; 

Have  resided  in  the  Hawaiian  Islands  not  less  than  three  years 
and  be  qualified  to  vote  for  senators  in  the  district  from  which  he 
is  elected.    (31  Stat.  147.) 

THE  HOUSE  OP  REPRESENTATIVES 

NUMBER  OF  BEPHSSSNTATIVEB 

§  3677.  (Act  April  30,  1900,  c.  339,  §  35.)  Number  of  representa- 
tives. 

The  house  of  representatives  shall  be  composed  of  thirty  mem- 
bers, elected,  except  as  herein  provided,  every  second  year.  (31 
Stat.  147.) 
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TEBM   OF   OFFICE 

§  3678.  (Act  April  30,  1900,  c.  339,  §  36.)     Term  of  office  of  repre- 
sentatives. 
The  term  of  office  of  the  representatives  elected  at  any  general  or 
special  election  shall  be  until  the  next  general  election  held  there- 
after.    (31  Stat.  147.) 

VACANCIES 

§  3679.  (Act  April  30,  1900,  c.  339,  §  37.)  Vacancies  in  house  of 
representatives. 

Vacancies  in  the  office  of  representative  caused  by  death,  resig- 
nation, or  otherwise  shall  be  filled  for  the  unexpired  term  at  special 
elections.     (31  Stat.  147.) 

BEPBE8ENTATITB   DISTBI0T8 

§  3680.  (Act  April  30,  1900,  c.  339,  §  38.)     Representative  districts. 

For  the  purpose  of  representation  in  the  house  of  representatives, 
until  otherwise  provided  by  law,  the  Territory  is  divided  into  the 
following  representative  districts,  namely : 

First  district:  That  portion  of  the  island  of  Hawaii  known  as 
Puna,  Hilo,  and  Hamakua. 

Second  district :  That  portion  of  the  island  of  Hawaii  known  as 
Kau,  Kona,  and  Kohala. 

Third  district:  The  islands  of  Maui,  Molokai,  Lanai,  and  Ka- 
hoolawe. 

Fourth  district:  That  portion  of  the  island  of  Oahu  lying  east 
and  south  of  Nuuanu  street  and  a  line  drawn  in  extension  thereof 
from  the  Nuuanu  Pali  to  Mokapu  Point. 

Fifth  District:  That  portion  of  the  island  of  Oahu  lying  west 
and  north  of  the  fourth  district. 

Sixth  district:    The  islands  of  Kauai  and  Niihau.    (31  Stat.  147.) 

APPOBTIOinaSNT 

§  3681.  (Act  April  30,  1900,  c.  339,  §  39.)  Apportionment  of  rep- 
resentatives. 

The  electors  in  the  said  districts  shall  be  entitled  to  elect  repre- 
sentatives as  follows : 

In  the  first  district,  four ; 

In  the  second  district,  four; 

In  the  third  district,  six ; 

In  the  fourth  district,  six; 

In  the  fifth  district,  six ; 

In  the  sixth  district,  four.    (31  Stat.  148.) 

QUALIFICATIONS   OF  BEPRESENTATIVES 

§  3682.  (Act  April  30,  1900,  c.  339,  §  40.)  Qualifications  of  repre- 
sentatives. 

In  order  to  be  eligible  to  be  a  member  of  the  house  of  representa- 
tives a  person  shall,  at  the  time  of  election — 

Have  attained  the  age  of  twenty-five  years ; 

Be  a  male  citizen  of  the  United  States; 

Have  resided  in  the  Hawaiian  Islands  not  less  than  three  years ; 

And  shall  be  qualified  to  vote  for  representatives  in  the  district 
from  which  he  is  elected.    (31  Stat.  148.) 

LEGISLATION 

SESSIONS    OF   THB   LEGISLATUBB 

§  3683.  (Act  April  30,  1900,  c.  339,  §  41.)     Date  for  regular  session 
of  legislature. 
The  first  regular  session  of  the  legislature  shall  be  held  on  the 
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third  Wednesday  in  February,  nineteen  hundred  and  one,  and  bi- 
ennially thereafter,  in  Honolulu.    (31  Stat.  148.) 

§  3684.  (Act  April  30,  1900,  c.  339,  §  42.)  Adjournment  by  sep- 
arate  houses. 

Neither  house  shall  adjourn  during  any  session  for  more  than 
three  days,  or  sine  die,  without  the  consent  of  the  other.  (31  Stat. 
148.) 

§  3685.  (Act  April  30,  1900,  c.  339,  §  43.)  Duration  of  sessions; 
extension;   special  sessions;  sessions  held  away  from  capital. 

Each  session  of  the  legislature  shall  continue  not  longer  than 
sixty  days,  excluding  Sundays  and  holidays:  Provided,  however, 
That  the  governor  may  extend  such  session  for  not  more  than  thirty 
days. 

The  governor  may  convene  the  legislature,  or  the  senate  alone, 
in  special  session,  and,  in  case  the  seat  of  government  shall  be  un- 
safe from  an  enemy,  riot,  or  insurrection,  or  any  dangerous  dis- 
ease, direct  that  any  regular  or  special  session  shall  be  held  at  some 
other  than  the  regular  meeting  place.  (31  Stat.  148.) 

ENACTINa    CLAUSE— ENGLISH    LANGUAGE 

§  3686.  (Act  April  30,  1900,  c.  339,  §  44.)  Enacting  clause;  legis- 
lative proceedings  conducted  in  English  language. 

The  enacting  clause  of  all  laws  shall  be,  "Be  it  enacted  by  the 
legislature  of  the  Territory  of  Hawaii." 

All  legislative  proceedings  shall  be  conducted  in  the  English 
language.     (31  Stat.  148.) 

title  of  laws 
§  3687.  (Act  April  30, 1900,  c.  339,  §  45.)     Subject  and  title  of  laws. 

Each  law  shall  embrace  but  one  subject,  which  shall  be  expressed 
in  its  title.    (31  Stat.  148.) 

BEADING   OF    BILLS 

§  3688.  (Act  April  30,  1900,  c.  339,  §  46.)  Passage  of  bills;  three 
readings ;  vote  on  final  passage. 

A  bill  in  order  to  become  a  law  shall,  except  as  herein  provided, 
pass  three  readings  in  each  house,  on  separate  days,  the  final  pas- 
sage of  which  in  each  house  shall  be  by  a  majority  vote  of  all  the 
members  to  which  such  house  is  entitled,  taken  by  ayes  and  noes 
and  entered  upon  its  journal.    (31  Stat.  148.) 

CERTIFICATION   OF  BILLS   FROlf   ONE  HOUSE   TO   THE   OTHEB 

§  3689.  (Act  April  30,  1900,  c.  339,  §  47.)  Bills  passed  by  one 
house  to  be  certified  to  the  other. 
Every  bill  when  passed  by  the  house  in  which  it  originated,  or  in 
which  amendments  thereto  shall  have  originated,  shall  immediately 
be  certified  by  the  presiding  officer  and  clerk  and  sent  to  the  other 
house  for  consideration.     (31  Stat.  149.) 

SIGNING  BILLS 

§  3690.  (Act  April  30,  1900,  c.  339,  §  48.)     Signature  of  governor. 
Except  as  herein  provided,  all  bills  passed  by  the  legislature 
shall,  in  order  to  be  valid,  be  signed  by  the  governor.     (31  Stat. 
149.) 

VETO   OF  GOVERNOB 

§  3691.  (Act  April  30,  1900,  c.  339,  §  49.)     Presentation  of  bills  to 
governor;  approval;  veto;  appropriation  bills. 
Every  bill  which  shall  have  passed  the  legislature  shall  be  cer- 
tified by  the  presiding  officers  and  clerks  of  both  houses,  and  shall 
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thereupon  be  presented  to  the  governor.  If  he  approves  it,  he  shall 
sign  it,  and  it  shall  become  a  law.  If  the  governor  does  not  ap- 
prove such  bill,  he  may  return  it,  with  his  objections,  to  the  legis- 
lature. 

He  may  veto  any  specific  item  or  items  in  any  bill  which  ap- 
propriates money  for  specific  purposes ;  but  shall  veto  other  bills, 
if  at  all,  only  as  a  whole.  (31  Stat.  149.) 

PBOCBDUBB  UPON  RECEIPT  OF  VETO 

§  3692.  (Act  April  30,  1900,  c.  339,  §  50.)  Procedure  upon  receipt 
of  bill ;  passage  over  veto. 

Upon  the  receipt  of  a  veto  message  from  the  governor  each  house 
of  the  legislature  shall  enter  the  same  at  large  upon  its  journal  and 
proceed  to  reconsider  such  bill,  or  part  of  a  bill,  and  again  vote 
upon  it  by  ayes  and  noes,  which  shall  be  entered  upon  its  journal. 

If  after  such  reconsideration  such  bill,  or  part  of.  a  bill,  shall  be 
approved  by  a  two-thirds  vote  of  all  the  members  to  which  each 
house  is  entitled,  it  shall  thereby  become  law.  (31  Stat.  149.) 

FAILUBB  TO  SIGN  OB  VETO 

§  3693.  (Act  April  30,  1900,  c.  339,  §  51.)  Effect  of  governor's  fail- 
ure to  sign  or  veto,  or  to  return  bill ;  exceptions. 

If  the  governor  neither  signs  nor  vetoes  a  bill  within  ten  days 
after  it  is  delivered  to  him  it  shall  become  a  law  without  his  sig- 
nature, unless  the  legislature  adjourns  sine  die  prior  to  the  expira- 
tion of  such  ten  days. 

If  any  bill  shall  not  be  returned  by  the  governor  within  ten  days 
(Sundays  excepted)  after  it  shall  have  been  presented  to  him,  the 
same  shall  be  a  law  in  like  manner  as  if  he  had  signed  it  unless  the 
legislature  by  their  adjournment  prevents  its  return,  in  which  case 
it  shall  not  be  a  law.    (31  Stat.  149.) 

APPEOPBIATIONS 

§  3694.  (Act  April  30,  1900,  c.  339,  §  52,  as  amended.  Act  May  27, 
1910,  c.  258,  §  3.)     Appropriations. 
Appropriations,  except  as  herein  otherwise  provided,  shall  be 
made  by  the  legislature.    (31  Stat.  149.    36  Stat.  444.) 

This  section,  as  originally  enacted,  provided  "that  appropriations,  except  as 
otherwise  herein  provided,  shall  be  made  biennially  by  the  legislature,"  with  a 
proviso  annexed  authorizing  the  governor  to  nse  such  funds  as  he  thought 
requisite  and  proper  for  carrying  on  the  government,  etc.,  pending  the  time 
the  act  should  talce  effect  and  until  a  session  of  the  legislature  should  be  held. 
It  was  amended  by  the  omission  of  the  word  "biennially,"  and  of  said  pro- 
viso, malcing  it  read  as  set  forth  here,  by  Act  May  27,  I&IO,  c.  258,  {  3,  last 
cited  above. 

This  section  became  effective  upon  the  approval  of  the  act,  by  section  104 
thereof,  31  Stat.  162. 

§  3695.  (Act  April  30,  1900,  c  339,  §  53.)     Estimates  for  appropri- 
ations. 
The  governor  shall  submit  to  the  legislature,  at  each  regular  ses- 
sion, estimates  for  appropriations  for  the  succeeding  biennial  pe- 
riod.   (31  Stat.  149.) 

§  3696.  (Act  April  30,  1900,  c.  339,  §  54.)  Failure  to  make  appro- 
priations for  current  expenses. 
In  case  of  failure  of  the  legislature  to  pass  appropriation  bills  pro- 
viding for  payments  of  the  necessary  current  expenses  of  carrying 
on  the  government  and  meeting  its  legal  obligations  as  the  same 
are  provided  for  by  the  then  existing  laws,  the  governor  shall,  upon 
the  adjournment  of  the  legislature,  call  it  in  extra  session  for  the 
consideration  of  appropriation  bills,  and  until  the  legislature  shall 
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have  acted  the  treasurer  may,  with  the  advice  of  the  governor,  make 
such  payments,  for,  which  purpose  the  sums  appropriated  in  the 
last  appropriation  bills  shall  be  deemed  to  have  been  reappropriat- 
ed.  And  all  legislative  and  other  appropriations  made  prior  to  the 
date  when  this  Act  shall  take  effect,  shall  be  available  to  the  gov- 
ernment of  the  Territory  of  Hawaii.    (31  Stat.  150.) 

When  an  extra   session  is  held   under  the  provisions   of  this  section,   the 

members  are  to  receive  no  compensation  therefor,  by  a  proviso  of  section  26 

of  this  act,  as  amended,  ante»  {  3668. 

LEGISLATIVi:  POWEB 

§  3697.  (Act  April  30,  1900,  c.  339,  §  55,  as  amended.  Act  May  27, 
1910,  c.  258,  §  4.)  Legislative  power;  scope;  reapportion- 
ment; exclusive  privileges,  etc.,  forbidden;  incorporation;  real 
estate  holdings  of  corporations;  divorce;  lotteries;  intoxicat- 
ing liquors;  schools;  government  subscriptions  to  corporate 
stock;  indebtedness;  eminent  domain. 
The  legislative  powfer  of  the  Territory  shall  extend  to  all  rightful 
subjects  of  legislation  not  inconsistent  with  the  Constitution  and 
laws  of  the  United  States  locally  applicable.  The  legislature,  at  its 
first  regular  session  after  the  census  enumeration  shall  be  ascer- 
tained, and  from  time  to  time  thereafter,  shall  reapportion  the  mem- 
bership in  the  senate  and  house  of  representatives  among  the  sena- 
torial and  representative  districts  on  the  basis  of  the  population  in 
each  of  said  districts  who  are  citizens  of  the  Territory ;  but  the 
legislature  shall  not  grant  to  any  corporation,  association,  or  in- 
dividual any  special  or  exclusive  privilege,  immunity,  or  franchise 
without  the  approval  of  Congress ;  nor  shall  it  grant  private  char- 
ters, but  it  may  by  general  act  permit  persons  to  associate  them- 
selves together  as  bodies  corporate  for  manufacturing,  agricultural, 
and  other  industrial  pursuits,  and  for  conducting  the  business  of 
insurance,  savings  banks,  banks  of  discount  and  deposit  (but  not 
of  issue),  loan,  trust,  and  guaranty  associations,  for  the  establish- 
ment and  conduct  of  cemeteries,  and  for  the  construction  and  op- 
eration of  railroads,  wagon  roads,  vessels,  and  irrigating  ditches, 
and  the  colonization  and  improvement  of  lands  in  connection  there- 
with, or  for  colleges,  seminaries,  churches,  libraries,  or  any  other 
benevolent,  charitable,  or  scientific  association:  Provided,  That 
no  corporation,  domestic  or  foreign,  shall  acquire  and  hold  real  es- 
tate in  Hawaii  in  excess  of  one  thousand  acres;  and  all  real  es- 
tate acquired  or  held  by  such  corporation  or  association  contrary 
hereto  shall  be  forfeited  and  escheat  to  the  United  States,  but  ex- 
isting vested  rights  in  real  estate  shall  not  be  impaired.  No  di- 
vorce shall  be  granted  by  the  legislature,  nor  shall  any  divorce  be 
granted  by  the  courts  of  the  Territory  unless  the  applicant  there- 
for shall  have  resided  in  the  Territory  for  two  years  next  preced- 
ing the  application,  but  this  provision  shall  not  affect  any  action 
pending  when  this  Act  takes  effect;  nor  shall  any  lottery  or  sale 
of  lottery  tickets  be  allowed;  nor  shall  spirituous  or  intoxicating 
liquors  be  sold  except  under  such  regulations  and  restrictions  as 
the  Territorial  legislature  shall  provide ;  nor  shall  any  public  mon- 
ey be  appropriated  for  the  support  or  benefit  of  any  sectarian,  de- 
nominational, or  private  school,  or  any  school  not  under  the  exclu- 
sive control  of  the  government;  nor  shall  the  government  of  the 
Territory  of  Hawaii,  or  any  political  or  municipal  corporation  or 
subdivision  of  the  Territory,  make  any  subscription  to  the  capital 
stock  of  any  incorporated  company,  or  in  any  manner  lend  its  credit . 
for  the  use  thereof ;  nor  shall  any  debt  be  authorized  to  be  contracted 
by  or  on  behalf  of  the  Territory,  or  any  political  or  municipal  corpo- 
ration or  subdivision  thereof,  except  to  pay  the  interest  upon  the  ex- 


S%Goog\e 


Digitized 


§   3697  THE  TERRITORIES  AND  INSULAR  POSSESSIONS  (Tit.  23 

isting  indebtedness,  to  suppress  insurrection,  or  to  provide  for  the 
common  defense,  except  that  in  addition  to  any  indebtedness  cre- 
ated for  such  purposes  the  legislature  may  authorize  loans  by  the 
Territory,  or  any  such  subdivision  thereof,  for  the  erection  of 
penal,  charitable,  and  educational  institutions,  and  for  public  build- 
ings, wharves,  roads,  and  harbor  and  other  public  improvements, 
but  the  total  of  such  indebtedness  incurred  in  any  one  year  by  the 
Territory  or  any  such  subdivision  shall  not  exceed  one  per  centum 
of  the  assessed  value  of  the  property  in  the  Territory  or  subdivision, 
respectively  as  shown  by  the  then  last  assessments  for  taxation, 
whether  such  assessments  are  made  by  the  Territory  or  the  subdivi- 
sion or  subdivisions,  and  the  total  indebtedness  of  the  Territory  shall 
not  at  any  time  be  extended  beyond  seven  per  centum  of  such  as- 
sessed value  of  property  in  the  Territory  and  the  total  indebtedness 
of  any  such  subdivision  shall  not  at  any  time  be  extended  beyond 
three  per  centum  of  such  assessed  value  of  the  property  in  the  sub- 
division, but  nothing  in  this  Act  shall  prevent  the  refunding  of  any 
indebtedness  at  any  time ;  nor  shall  any  such  loan  be  made  upon 
the  credit  of  the  public  domain  or  part  thereof ;  nor  shall  any  bond 
or  other  instrument  of  any  such  indebtedness  be  issued  unless  made 
payable  in  not  more  than  thirty  years  from  the  date  of  the  issue 
thereof ;  nor  shall  any  such  bond  or  indebtedness  be  issued  or  incur- 
red until  approved  by  the  President  of  the  United  States :  Provided, 
That  the  legislature  may  by  general  act  provide  for  the  condemna- 
tion of  property  for  public  uses,  including  the  condemnation  of 
rights  of  way  for  the  transmission  of  water  for  irrigation  and  other 
purposes.    (31  Stat.  150.    36  Stat.  444.) 

The  amendment  to  this  section  by  Act  May  27,  1910,  c.  258,  §  4,  cited  above, 
consisted  chiefly  in  the  omission  of  the  requirement  that  the  bonds  issued 
should  be  redeemable  in  not  more  than  5  years,  the  extension  of  the  time 
in  which  the  bonds  should  be  made  payable  from  15  years  to  30  years,  and  the 
addition  of  the  last  proviso,  relating  to  condemnation  of  property  as  set  forth 
here. 

Notes  of  Deoliioiui 

Legislative     powers— The     legislative  to  fix  their  jurisdiction,  and  the  num- 

power  of  the  territory  includes  full  and  ber  of  their  judges.     Id. 

comprehensive  power  to  legislate  in  the  This  grant  of  power  is  not  an  abdica- 

matter  of  taxation.     W.  C.  Peacock  &  tion  by  congress  of  any  of  Its  own  pow- 

Co.  V.  Pratt  (1903)  121  Fed.  772,  58  O.  er   to  legislate   for  the   territory,   but  . 

C.  A.  48.  only  a  grant  of  such  powers  as  Con- 

The  power  of  the  territorial  legisla-  gress  does  not  itself  choose  to  exer- 

ture  is  that  conferred  expressly  or  by  cise.    This  limitation  forbids  the  exer- 

proper  implication  by  Organic  Act  Ha-  cise   of  such   power  whenever  and   to 

waii  (31  Stat.  141),  that  act  standing  the  extent  that  it  has  been  exercised  by 

in  relation  to  the  legislature  of  the  ter-  congress  in  subsisting  enactments.  Id. 
ritory  much  as  the  constitution  of  the 

United     States     does     to     Congress.  Cited     without    definite    applloatlon, 

(1901)  23  Op.  Atty.  Gen.  539.  Porto  Rico  v.  Rosaly  y  CastiUo  (1913) 

The  grant  of  the  power  of  legislation  33  Sup.  Ct  352,  227  U.  S.  270,  57  L. 

conferred  by  this  section  within  the  lim-  Ed.    507;    Kawananakoa   v.  Polyblank 

itation   prescribed,   confers   the   power  (1907)  27  Sup.  Ct  526,  527,  205  U.  S. 

to  organize  the  courts  of  the  territory,  349,  51  L.  Ed.  834. 

TOWN,   CITY,   AND  COUNTY  GOVERNMENT 

§  3698.  (Act  April  30,  1900»  c.  339,  §  56,  as  amended,  Act  March  3» 
1905,  c.  1465,  §  1.)     Counties,  and  town  and  city  municipalities 
and  officials  thereof. 
The  legislature  may  create  counties  and  town  and  city  municipalities 
within  the  Territory  of  Hawaii  and  provide  for  the  government  there- 
of ;   and  all  officials  thereof  shall  be  appointed  or  elected,  as  the  case 
may  be,  in  such  manner  as  shall  be  provided  by  the  governor  and 
legislature  of  the  Territory.     (31  Stat.  151.     33  Stat.  1035.) 

The  amendment  to  this  section  by  Act  March  3,  1905,  c  1465,  {  1,  cited 
above,  consisted  in  the  addition  of  the  last  provision  beginning  with  the  woida 
"and  all  officials,"  to  the  end  of  the  section  as  set  forth  here. 
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ELECTIONS 
EXEUFTION   OF  KLEOTOBS   ON  ELECTION   DAT 

§  3699.  (Act  April  30,  1900,  c.  339,  §  57.)  Electors  privaeged  from 
arrest  on  election  day ;  exceptions. 

Every  elector  shall  be  privileged  from  arrest  on  election  day  during 
his  attendance  at  election  and  in  going  to  and  returning  therefrom, 
except  in  case  of  breach  of  the  peace  then  committed,  or  in  case  of 
treason  or  felony.    (31  Stat.  151.) 

§  3700.  (Act  April  30,  1900,  c.  339,  §  58.)  Military  duty  of  electors 
on  election  day. 

No  elector  shall  be  so  obliged  to  perform  military  duty  on  the  day 
of  election  as  to  prevent  his  voting,  except  in  time  of  war  or  public 
danger,  or  in  case  of  absence  from  his  place  of  residence  in  actual 
military  service,  in  which  case  provision  may  be  made  by  law  for 
taking  his  vote.    (31  Stat.  151.) 

METHOD   OF  VOTINQ  FOB  BEPBESENTATIVES 

§  3701.  (Act  AprU  30,  1900,  c.  339,  §  59.)  Method  of  voting  for 
representatives. 

Each  voter  for  representative  may  cast  a  vote  for  as  many  repre- 
sentatives as  are  to  be  elected  from  the  representative  district  in  which 
he  is  entitled'  to  vote. 

The  required  number  of  candidates  receiving  the  highest  number 
of  votes  in  the  respective  representative  districts  shall  be  representa- 
tives for  such  districts.    (31  Stat.  151.) 

QUALIFICATIONS    OF    VOTERS   FOR   REPRESENTATIVES 

§  3702.  (Act  April  30,  1900,  c.  339,  §  60.)  Qualifications  of  elec- 
tors for  representatives. 

In  order  to  be  qualified  to  vote  for  representatives  a  person  shall — 

First.  Be  a  male  citizen  of  the  United  States. 

Second.  Have  resided  in  the  Territory  not  less  than  one  year  pre- 
ceding and  in  the  representative  district  in  which  he  offers  to  register 
not  less  than  three  months  immediately  preceding  the  time  at  which 
he  offers  to  register. 

Third.    Have  attained  the  age  of  twenty-one  years. 

Fourth.  Prior  to  each  regular  election,  during  the  time  prescribed 
by  law  for  registration,  have  caused  his  name  to  be  entered  on  the 
register  of  voters  for  representatives  for  his  district. 

Fifth.  Be  able  to  speak,  read,  and  write  the  English  or  Hawaiian 
language.    (31  Stat.  151.)       • 

HETHOD  OF  VOTING  FOE  SENATORS 

§  3703.  (Act  April  30,  1900,  c.  339,  §  61.)  Method  of  voting  for 
senators. 

Each  voter  for  senator  may  cast  one  vote  for  each  senator  to  be 
elected  from  the  senatorial  district  in  which  he  is  entitled  to  vote. 

The  required  number  of  candidates  receiving  the  highest  number  of 
votes  in  the  respective  senatorial  districts  shall  be  the  senators  for  such 
district.    (31  Stat.  152.) 

QUALIFICATIONS    OF    VOTERS    FOB    SENATORS    AND    IN   ALL    OTHER    ELECTIONS 

§  3704.  (Act  April  30,  1900,  c.  339,  §  62.)  Qualifications  of  elec- 
tors for  senators  and  in  other  elections. 
In  order  to  be  qualified  to  vote  for  senators  and  for  voting  in  all 
other  elections  in  the  Territory  of  Hawaii  a  person  must  possess  all 
the  qualifications  and  be  subject  to  all  the  conditions  required  by  this 
Act  of  voters  for  representatives.    (31  Stat.  152.) 
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§  3705.  (Act  April  30,  1900,  c.  339,  §  63.)  Persons  in  Territory  by 
reason  of  military  or  naval  service  not  qualified  electors. 

No  person  shall  be  allowed  to  vote  who  is  in  the  Territory  by  rea- 
son of  being  in  the  Army  or  Navy  or  by  reason  of  being  attached  to 
troops  in  the  service  of  the  United  States.    (31  Stat.  152.) 

§  3706.  (Act  April  30,  1900,  c.  339,  §  65.)     Boundaries  of  election 
districts  and  precincts;   apportionment  of  senators  and  repre- 
sentatives. 
The  legislature  of  the  Territory  may  from  time  to  time  establish  and 
alter  the  boundaries  of  election  districts  and  voting  precincts  and  ap- 
portion the  senators  and  representatives  to  be  elected  from  such  dis- 
tricts.   (31  Stat.  151.) 

THE  EXECUTIVE 

THE   EXECUTIVE   POWBB 

§  3707.  (Act  April  30,  1900,  c.  339,  §  66.)  Governor;  appointment; 
term;  qualifications;  commander  of  militia;  power  to  pardon 
or  reprieve. 

The  executive  power  of  the  government  of  the  Territory  of  Hawaii 
shall  be  vested  in  a  governor,  who  shall  be  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate  of  the  United  States, 
and  shall  hold  office  for  four  years  and  until  his  successor  shall  be 
'  appointed  and  qualified,  unless  sooner  removed  by  the  President.  He 
shall  be  not  less  than  thirty-five  years  of  age:  shall  be  a  citizen  of 
the  Territory  of  Hawaii;  shall  be  commander  in  chief  of  the  militia 
thereof ;  may  grant  pardons  or  reprieves  for  offenses  against  the  laws 
of  the  said  Territory  and  reprieves  for  offenses  against  the  laws  of 
the  United  States  until  the  decision  of  the  President  is  made  known 
thereon.    (31  Stat.  153.) 

Sections  66-80  of  this  act  were  included  in  chapter  3  thereof,  'The  Ex- 
ecutive." 
Sections  67-80  are  set  forth  post,  {{  3708-3721. 

ENFOBOEMENT   OF  LAW 

§  3708.  (Act  April  30,  1900,  c.  339,  §  62.)  Governor  to  execute 
laws;  powers. 
The  governor  shall  be  responsible  for  the  faithful  execution  of  the 
laws  of  the  United  States  and  of  the  Territory  of  Hawaii  within  the 
said  Territory,  and  whenever  it  becomes  necessary  he  may  call  upon 
the  commanders  of  the  military  and  naval  forces  of  the  United  States 
in  the  Territory  of  Hawaii,  or  sunwnon  the  posse  comitatus,  or  call 
out  the  militia  of  the  Territory  to  prevent  or  suppress  lawless  vio- 
lence, invasion,  insurrection,  or  rebellion  in  said  Territory,  and  he  may, 
in  case  of  rebellion  or  invasion,  or  imminent  danger  thereof,  when  the 
public  safety  requires  it,  suspend  the  privilege  of  the  writ  of  habeas 
corpus,  or  place  the  Territory  or  any  part  thereof,  under  martial  law 
until  communication  can  be  had  with  the  President  and  his  decision 
thereon  made  known.    (31  Stat.  153.) 

OENBBAL  POWEBS  OF  THE  OOVEBNOB 

§  3709.  (Act  April  30,  1900,  c.  339,  §  68.)     Former  powers  and  du- 
ties of  President,  ministers,  etc.,  of  Republic  vested  in  governor 
of  territory. 
All  the  powers  and  duties  which,  by  the  laws  of  Hawaii,  are  con- 
ferred upon  or  required  of  the  President  or  any  minister  of  the  Re- 
public of  Hawaii  (acting  alone  or  in  connection  with  any  other  offi- 
cer or  person  or  body)  or  the  cabinet  or  executive  council,  and  not 
inconsistent  with  the  Constitution  or  laws  of  the  United  States,  are 
conferred  upon  and  required  of  the  governor  of  the  Territory  of 
Hawaii,  unless  otherwise  provided.    (31  Stat.  153.) 

^^^'^^^  Digitized  by  Google 


Ch.  3b)  the  territories  and  insular  possessions  §  3714 


SECBSTABT  OF  THE  TEBBITOBT 

§  3710.  (Act  April  30,  1900,  c.  339,  §  69.)     Secretary  of  the  tern- 
tory;   appointment;   term;   powers  and  duties. 

There  shall  be  a  secretary  of  the  said  Territory,  who  shall  be  ap- 
pointed by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate  of  the  United  States,  and  who  shall  be  a  citizen  of  the  Terri- 
tory of  Hawaii  and  hold  his  office  for  four  years  and  until  his  suc- 
cessor shall  be  appointed  and  qualified,  unless  sooner  removed  by  the 
President.  He  shall  record  and  preserve  all  the  laws  and  proceedings 
of  the  legislature  and  all  acts  and  proceedings  of  the  governor,  and 
promulgate  proclamations  of  the  governor.  He  shall,  within  thirty 
days  after  the  end  of  each  session  of  the  legislature,  transmit  to  the 
President,  the  President  of  the  Senate,  and  the  Speaker  of  the  House 
of  Representatives  of  the  United  States  one  copy  each  of  the  laws  and 
journals  of  such  session.  He  shall  transmit  to  the  President,  semi- 
annually, on  the  first  days  of  January  and  July,  a  copy  of  the  executive 
proceedings,  and  shall  perform  such  other  duties  as  are  prescribed  in 
this  Act  or  as  may  be  required  of  him  by  the  legislature  of  Hawaii. 
(31  Stat.  154.) 

ACTING   GOVEBNOB  IN   OEBTAIN   CONTINGENCIES 

§  3711.  (Act  April  30,  1900,  c.  339,  §  70.)  Secretary  to  act  as  gov- 
ernor in  case  of  death,  etc.,  of  governor. 
In  case  of  the  death,  removal,  resignation,  or  disability  of  the 
governor,  or  his  absence  from  the  Territory,  the  secretary  shall  exer- 
cise all  the  powers  and  perform  all  the  duties  of  governor  during  such 
vacancy,  disability,  or  absence,  or  until  another  governor  is  appointed 
and  qualified.    (31  Stat.  154.) 

ATTOBNBT-OENBBAL 

§  3712.  (Act  April  30,  1900,  c.  339,  §  71.)     Attorney-general;  pow- 
ers and  duties. 

There  shall  be  an  attorney-general,  who  shall  have  the  powers  and 
duties  of  the  attorney-general  and  those  of  the  powers  and  duties  of 
the  minister  of  the  interior  which  relate  to  prisons,  prisoners,  and 
prison  inspectors,  notaries  public,  and  escheat  of  lands  under  the  laws 
of  Hawaii,  except  as  changed  by  this  Act  and  subject  to  modification 
by  the  legislature.    (31  Stat.  154.) 

TBEASXTBEB 

§  3713.  (Act  April  30,  1900,  c.  339,  §  72.)  Treasurer;  powers  and 
duties. 
There  shall  be  a  treasurer,  who  shall  have  the  powers  and  duties  of 
the  minister  of  finance  and  those  of  the  powers  and  duties  of  the  min- 
ister of  the  interior  which  relate  to  licenses,  corporations,  companies, 
and  partnerships,  business  conducted  by  married  women,  newspapers, 
registry  of  conveyances,  and  registration  of  prints,  labels,  and  trade- 
marks under  the  laws  of  Hawaii,  except  as  changed  in  this  Act  and 
subject  to  modification  by  the  legislature.    (31  Stat.  154.) 

COMMISSIONEB   OF  PUBLIC  LANDS 

§  3714.  (Act  April  30,  1900,  c.  339,  §  73,  as  amended.  Act  April  2, 
1908,  c.  124,  and  Act  May  27,  1910,  c.  258,  §  5.)     Public  lands. 

The  laws  of  Hawaii  relating  to  public  lands,  the  settlement  of 
boundaries,  and  the  issuance  of  patents  on  land-commission  awards, 
except  as  changed  by  this  act,  shall  continue  in  force  until  Con- 
gress shall  otherwise  provide.    That,  subject  to  the  approval  of  the 
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President,  all  sales,  grants,  leases,  and  other  dispositions  of  the  pub- 
lic domain,  and  agreements  concerning  the  same,  and  all  franchises 
granted  by  the  Hawaiian  government  in  conformity  with  the  laws  of 
Hawaii  between  the  seventh  day  of  July,  eighteen  hundred  and  ninety- 
eight,  and  the  twenty-eighth  day  of  September,  eighteen  hundred  and 
ninety-nine,  are  hereby  ratified  and  confirmed.  In  said  laws  "land 
patent"  shall  be  substituted  for  "royal  patent;"  "commissioner  of 
public  lands"  for  "minister  of  the  interior,"  "agent  of  public  lands," 
and  "commissioners  of  public  lands,"  or  their  equivalents;  and  the 
words  "that  I  am  a  citizen  of  the  United  States,"  or  "that  I  have  de- 
clared my  intention  to  become  a  citizen  of  the  United  States,  as  re- 
quired by  law,"  for  the  words  "that  I  am  a  citizen  by  birth  (or  nat- 
uralization) of  the  Republic  of  Hawaii,"  or  "that  I  have  received 
letters  of  denization  under  the  Republic  of  Hawaii,"  or  "that  I  have 
received  a  certificate  of  special  right  of  citizenship  from  the  Repub- 
lic of  Hawaii."  And  no  lease  of  agricultural  land  shall  be  granted, 
sold,  or  renewed  by  the  government  of  the  Territory  of  Hawaii  for 
a  longer  period  than  fifteen  years,  and  in  every  such  case  the  land, 
or  any  part  thereof  so  leased,  may  at  any  time  during  the  term  of 
the  lease  be  withdrawn  from  the  operation  thereof  for  homestead  or 
public  purposes,  in  which  case  the  rent  reserved  shall  be  reduced  in 
proportion  to  the  value  of  the  part  so  withdrawn,  and  every  such 
lease  shall  contain  a  provision  to  that  effect.  All  funds  arising  from 
the  sale  or  lease  or  other  disposal  of  such  lands  shall  be  appropriated 
by  the  laws  of  the  government  of  the  Territory  of  Hawaii  and  ap- 
plied to  such  uses  and  purposes  for  the  benefit  of  the  inhabitants  of 
the  Territory  of  Hawaii  as  are  consistent  with  the  joint  resolution  of 
annexation,  approved  July  seventh,  eighteen  hundred  and  ninety-eight : 
Provided,  There  shall  be  excepted  from  the  provisions  of  this  section 
all  lands  heretofore  set  apart,  or  reserved,  by  Executive  order,  or 
orders,  by  the  President  of  the  United  States. 

No  person  shall  hereafter  be  entitled  to  receive  any  certificate  of 
occupation,  right  of  purchase  lease,  cash  freehold  agreement,  or  spe- 
cial homestead  agreement  who  or  whose  husband  or  wife  shall  previ- 
ously have  taken  or  held  any  land  under  any  such  certificate,  lease 
or  agrJeement  hereafter  made  or  issued,  or  under  any  homestead  lease 
or  patent  based  thereon;  or  who  or  whose  husband, or  wife,  or  both 
of  them,  shall  then  own  other  land  in  the  Territory,  the  combined 
area  of  which  and  the  land  in  question  exceeds  eighty  acres ;  or  who 
is  an  alien,  unless  he  has  declared  his  intention  to  become  a  citizen 
of  the  United  States  as  provided  by  law,  nor  shall  any  person  who, 
having  so  declared  his  intention,  shall  hereafter  take  or  hold  under 
such  certificate,  lease,  or  agreement,  continue  so  to  hold  or  become 
entitled  to  a  homestead  lease  or  patent  of  the  land  unless  he  shall 
have  become  a  citizen  within  five  years  after  so  taking. 

No  land  for  which  any  such  certificate,  lease,  or  agreement  shall 
hereafter  be  issued,  or  any  part  thereof  or  interest  therein  or  control 
thereof,  shall,  without  the  written  consent  of  the  commissioner  and 
governor,  thereafter,  whether  before  or  after  a  homestead  lease  or 
patent  has  been  issued  thereon,  be  or  be  contracted  to  be  in  any 
way,  directly  or  indirectly,  by  process  of  law  or  otherwise  conveyed, 
mortgaged,  leased,  or  otherwise  transferred  to  or  acquired  or  held 
by  or  for  the  benefit  of  any  alien  or  corporation ;  or  before  or  after 
the  issuance  of  a  homestead  or  before  the  issuance  of  a  patent,  to  or 
by  or  for  the  benefit  of  any  other  person ;  or,  after  the  issuance  of 
a  patent,  to  or  by  or  for  the  benefit  of  any  person  who  owns,  holds, 
or  controls,  directly  or  indirectly,  other  land  or  the  use  thereof  the 
combined  area  of  which  and  the  land  in  question  exceeds  eighty 
acres :  Provided,  That  these  prohibitions  shall  not  apply  to  transfers 
or  acquisitions  by  inheritance  or  between  tenants  in  common. 
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Any  land  in  respect  of  which  any  of  the  foregoing  provisions  shall 
be  violated  shall  forthwith  be  forfeited  and  resume  the  status  of  pub- 
lic land  and  may  be  recovered  by  the  Territory  or  its  successors  in 
an  action  of  ejectment  or  other  appropriate  proceeding.  And  non- 
compliance with  the  terms  of  any  such  certificate,  lease,  or  agreement, 
or  of  the  law  applicable  thereto,  shall  entitle  the  commissioner,  with 
the  approval  of  the  governor  before  patent  has  been  issued,  with  or 
without  legal  process,  notice,  demand,  or  previous  entry,  to  retake 
possession  and  thereby  determine  the  estate:  Provided,  That  the 
times  limited  for  compliance  with  any  such  terms  may  be  extended 
by  the  commissioner,  with  such  approval,  upon  its  appearing  that  an 
effort  has  been  made  in  good  faith  to  comply  therewith. 

The  persons  entitled  to  take  under  any  such  certificate,  lease,  or 
agreement  shall  be  determined  by  drawing  or  lot,  after  public  notice 
as  hereinafter  provided;  and  any  lot  not  taken,  or  taken  and  for- 
feited, or  any  lot  or  part  thereof  surrendered  with  the  consent  of  the 
commissioner,  which  is  hereby  authorized,  may  be  disposed  of  upon 
application  at  not  less  than  the  advertised  price  by  any  such  certificate, 
lease,  or  agreement  without  further  notice.  The  notice  of  any  sale, 
drawing,  or  allotment  of  public  land  shall  be  by  publication  for  a 
period  of  not  less  than  sixty  days  in  one  or  more  newspapers  of 
general  circulation  published  in  the  Territory. 

The  commissioner,  with  the  approval  of  the  governor,  may  give  to 
any  citizen  of  the  United  States  or  to  any  person  who  has  legally 
declared  his  intention  to  becom,e  a  citizen,  and  who  shall  hereafter 
become  such,  which  said  person  has,  or  who  and  whose  predecessors 
in  interest  have,  improved  any  parcel  of  public  lands  and  resided 
thereon  continuously  since  April  thirtieth,  nineteen  hundred,  a  prefer- 
ence right  to  purchase  so  much  of  such  parcel  and  such  adjoining 
land  as  may  reasonably  be  required  for  a  home,  at  a  fair  price,  to 
be  determined  by  three  disinterested  citizens  appointed  by  the  gov- 
ernor, in  the  determination  of  which  price  the  value  of  improvement 
shall,  when  deemed  just  and  reasonable,  be  disregarded:  Provided, 
however,  That  this  privilege  shall  not  extend  to  any  original  lessee  or 
to  an  assignee  of  an  entire  lease  of  public  lands. 

The  commissioner  may  also,  with  such  approval,  issue,  for  a  nom- 
inal consideration,  to  any  church  or  religious  organization,  or  person 
or  persons  or  corporation  representing  it,  a  patent  for  any  parcel  of 
public  land  occupied  continuously  for  not  less  than  five  years  hereto- 
betore  and  still  occupied  by  it  as  a  church  site  under  the  laws  of 
Hawaii. 

No  sale  of  lands  for  other  than  homestead  purposes,  except  as  here- 
in provided,  and  no  exchange  by  which  the  Territory  shall  convey  lands 
exceeding  either  forty  acres  in  area  or  five  thousand  dollars  in  value 
shall  be  made.  No  lease  of  agricultural  lands  exceeding  forty  acres 
in  area,  or  of  pastoral  or  waste  lands  exceeding  two  hundred  acres 
in  area,  shall  be  made  without  the  approval  of  two-thirds  of  the 
board  of  public  lands  which  is  hereby  constituted,  the  members  of 
which  are  to  be  appointed  by  the  governor  as  provided  in  section 
eighty  of  this  Act  and  until  the  legislature  shall  otherwise  provide  said 
board  shall  consist  of  six  members  and  its  members  be  appointed  for 
terms  of  four  years :  Provided,  however.  That  the  commissioner  may, 
with  the  approval  of  said  board,  sell  for  residence  purposes  lots  and 
tracts,  not  exceeding  three  acres  in  area,  and  tjiat  sales  of  government 
lands  may  be  made  upon  the  approval  of  said  board  whenever  neces- 
sary to  locate  thereon  railroad  rights  of  way,  railroad  tracks,  side 
tracks,  depot  grounds,  pipe  lines,  irrigation  ditches,  pumping  stations, 
reservoirs,  factories  and  mills  and  appurtenances  thereto,  including 
houses  for  employees,  mercantile  establishments,  hotels,  churches,  and 
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private  schools,  and  all  such  sales  shall  be  limited  to  the  amount  actu- 
ally necessary  for  the  economical  conduct  of  such  business  or  under- 
taking: Provided  further.  That  no  exchange  of  government  lands 
shall  hereafter  be  made  without  the  approval  of  two-thirds  of  the 
members  of  said  board,  and  no  such  exchange  shall  be  made  except 
to  acquire  lands  directly  for  public  uses. 

Whenever  twenty-five  or  more  persons,  having  the  qualificaticMis  of 
homesteaders,  who  have  not  theretofore  made  application  under  this 
Act  shall  make  written  application  to  the  commissioner  of  public 
lands  for  the  opening  of  agricultural  lands  for  settlement  in  any 
locality  or  district,  it  shall  be  the  duty  of  said  commissioner  to  pro- 
ceed expeditiously  to  survey  and  open  for  entry  agricultural  lands, 
whether  unoccupied  or  under  lease  with  the  right  of  withdrawal,  suf- 
ficient in  area  to  provide  homesteads  for  all  such  persons,  together 
with  all  persons  of  like  qualifications  who  shall  have  filed  with  such 
commissioner  prior  to  the  survey  of  such  lands  written  applications 
for  homesteads  in  the  district  designated  in  said  applications.  The 
lands  to  be  so  opened  for  settlement  by  said  commissioner  shall  be 
either  the  specific  tract  or  tracts  applied  for  or  other  suitable  and  avail- 
able agricultural  lands  in  the  same  geographical  district  and,  as  far  as 
possible,  in  the  immediate  locality  of  and  as  nearly  equal  to  that  ap- 
plied for  as  may  be  available:  Provided,  however,  That  no  leased 
land,  under  cultivation,  shall  be  taken  for  homesteading  until  any 
crops  growing  thereon  shall  have  been  harvested. 

It  shall  be  the  duty  of  the  commissioner  of  public  lands  to  cause 
to  be  surveyed  and  opened  for  homestead  entry  a  reasonable  amount 
of  desirable  agricultural  lands  and  also  of  pastoral  lands  in  various 
parts  of  the  Territory  for  homestead  purposes  on  or  before  January 
first  nineteen  hundred  and  eleven,  and  he  shall  annually  thereafter 
cause  to  be  surveyed  for  homestead  purposes  such  amount  of  agri- 
cultural lands  and  pastoral  lands  in  various  parts  of  the  Territory 
as  there  may  be  demand  for  by  persons  having  the  qualifications  of 
homesteaders;  and  in  laying  out  any  homestead  the  Commissioner 
of  Public  Lands  shall  include  therein  an  anv3unt,  not  exceeding  eighty 
acres  in  area,  sufficient  to  support  thereon  an  ordinary  family;  and 
all  necessary  expenses  for  surveying  and  opening  any  such  lands  for 
homestead  shall  b^  paid  for  out  of  any  funds  of  the  territorial  treas- 
ury derived  from  the  sale  or  lease  of  the  public  lands,  which  funds 
are  hereby  made  available  for  such  purposes. 

Nothing  herein  contained  shall  be  construed  to  prevent  said  conmiis- 
sioner  from  surve)ring  and  opening  for  homestead  purposes  and  as  a 
single  homestead  entry  public  lan(5  suitable  for  both  agricultural  and 
pastoral  purposes,  whether  such  lands  be  situated  in  one  body  or  de- 
tached tracts,  to  the  end  that  homesteaders  may  be  provided  with 
both  agricultural  and  pastoral,  lands  wherever  there  is  demand  there- 
for; nor  shall  the  ownership  of  a  residence  lot  or  tract,  not  exceed- 
ing three  acres  in  area,  hereafter  disqualify  any  citizen  from  apply- 
ing for  and  receiving  any  form  of  homestead  entry,  including  a  home- 
stead lease. 

All  lands  in  the  possession,  use,  and  control  of  the  Territory  shall 
hereafter  be  managed  by  the  commissioner,  except  such  as  shall  be 
set  aside  for  public  purposes  as  hereinafter  provided;  all  sales  and 
other  dispositions  of  such  land  shall  be  made  by  the  commissioner  or 
under  his  direction,  for  which  purpose,  if  necessary,  the  land  may  be 
transferred  to  his  department  from  any  other  department  by  direc- 
tion of  the  governor,  and  all  patents  and  deeds  of  such  land  shall  is- 
sue from  the  office  of  the  conmiissioner,  who  shall  countersign  the 
same  and  keep  a  record  thereof.  Lands  conveyed  to  the  Territory  in 
exdiange  for  other  lands  that  are  subject  to  the  land  laws  of  Hawaii, 
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as  amended  by  this  Act,  shall,  except  as  otherwise  provided,  have  the 
same  status  and  be  subject  to  such  laws  as  if  they  had  previously  been 
public  lands  of  Hawaii.  All  orders  setting  aside  lands  for  forest  or 
other  public  purposes,  or  withdrawing  the  same,  shall  be  made  by  the 
governor,  and  lands  while  so  set  aside  for  such  purposes  may  be  man- 
aged as  may  be  provided  by  the  laws  of  the  Territory.  The  com- 
missioner is  hereby  authorized  to  perform  any  and  all  acts,  prescribe 
forms  of  oaths,  and,  with  the  approval  of  the  governor  and  said  board, 
make  such  rules  and  regulations  as  may  be  necessary  and  proper  for 
the  purpose  of  carrying  the  provisions  of  this  section  and  the  land 
laws  of  Hawaii  into  full  force  and  effect.  (31  Stat.  154.  35  Stat. 
56.    36  Stat.  444.) 

The  amendment  to  this  section  by  Act  April  2,  1908,  c  124,  cited  above, 
consisted  chiefly  in  increasing  the  maximum  period  for  agricultural  land 
leases  from  5  years  to  15,  and  the  insertion  of  the  provision  beginning  with 
the  words  "And  in  every  such  case  the  land,  or  any  part  thereof  so  leased," 
etc.,  and  ending  with  the  words  "and  every  such  lease  shall  contain  a  provision 
to  that  eifect." 

The  amendment  by  Act  May  27,  1910,  c.  268,  {  6,  last  cited  above,  consisted 
in  the  addition  of  the  provisions  beginning  with  the  words  "No  person  shall 
hereafter  be  entitled  to  receive  any  certificate  of  occupation,"  etc,  to  the 
end  of  the  section  as  set  forth  here. 

Res.  July  7,  1898,  No.  55,  30  Stat  750,  the  joint  resolution  of  annexation 
mentioned  in  this  section,  required  Congress  to  enact  special  laws  for  the 
public  lands  in  Hawaii  and  provided  that  all  revenue  therefrom,  except  such 
as  was  occupied  for  the  civil,  military  or  naval  purposes  of  the  United  States, 
or  was  assigned  for  the  use  of  the  local  government,  should  be  used  solely  for 
the  benefit  of  the  inhabitants  of  the  islands  for  educational  and  other  public 
purposes,  and  is  set  forth  post,  {  3736. 

Cited    without    definite    application,      Wilder    (1908)    29    Sup.    Gt    44,   45, 
Honolulu  Rapid  Transit  &  Land  Co.  y.      211  U.  S.  137,  53  L.  Ed.  121. 

coinnssioNEB  of  aobioultube  and  fobestbt 

§  3715.  (Act  April  30,  1900,  c.  339,  §  74.)  Laws  relating  to  agri- 
culture and  forestry  continued;  modifications. 
The  laws  of  Hawaii  relating  to  agriculture  and  forestry,  except  as 
changed  by  this  Act,  shall  continue  in  force,  subject  to  modification 
by  Congress  or  the  legislature.  In  said  laws  "commissioner  of  agri- 
culture and  forestry"  shall  be  substituted,  respectively,  for  "bureau," 
"bureau  of  agriculture  and  forestry,"  "commissioner,"  "commission- 
ers of  agriculture,"  and  "commissioners  for  the  island  of  Oahu."  (31 
Stat.  155.) 

BUPEBINTKNDENT  OF  PUBLIC  WOBKB 

§  3716.  (Act  April  30,  1900,  c.  339,  §  75.)  Superintendent  of  pub- 
lie  works;  powers  and  duties. 
There  shall  be  a  superintendent  of  public  works,  who  shall  have 
the  powers  and  duties  of  the  superintendent  of  public  works  and  those 
of  the  powers  and  duties  of  the  minister  of  the  Interior  which  relate 
to  streets  and  highways,  harbor  improvements,  wharves,  landings, 
waterworks,  railways,  electric  light  and  power,  telephone  lines,  fences, 
pounds,  brands,  weights  and  measures,  fires  and  fireproof  buildings, 
explosives,  eminent  domain,  public  works,  markets,  buildings,  parks 
and  cemeteries,  and  other  grounds  and  lands  now  under  the  control 
and  management  of  the  minister  of  the  interior  and  those  of  the  pow- 
ers and  duties  of  the  minister  of  finance  and  collector-general  which 
relate  to  pilots  and  harbor  masters  under  the  laws  of  Hawaii,  except 
as  changed  by  this  Act  and  subject  to  modification  by  the  legislature. 
In  said  laws  the  word  "legislature"  shall  be  substituted  for  "councils" 
and  the  words  "the  circuit  court"  for  "the  Hawaiian  Postal  Savings 
Bank."    (31  Stat  155.) 
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SUPEBINTENDBNT  OF*  PUBLIC  INSTRUCTION 

§  3717.  (Act  April  30»  1900,  c.  339,  §  76,  as  amended,  Act  April  8, 

1904,  c.  948.)  Superintendent  of  public  instruction;  powers 
and  duties;  labor  statistics  and  reports;  classification  of  in- 
dustrial employes. 

There  shall  be  a  superintendent  of  public  instruction,  who  shall  have 
the  powers  and  perform  the  duties  conferred  upon  and  required  of 
the  minister  of  public  instruction  by  the  laws  of  Hawaii  as  amended 
by  the  Act,  and  subject  to  modification  by  the  legislature. 

It  shall  be  the  duty  of  the  United  States  Commissioner  of  Labor 
to  collect,  assort,  arrange,  and  present  in  reports  in  nineteen  hundred 
and  five,  and  every  five  years  thereafter,  statistical  details  relating  to 
all  departments  of  labor  in  the  Territory  of  Hawaii,  especially  in  re- 
lation to  the  commercial,  industrial,  social,  educational,  and  sanitary 
condition  of  the  laboring  classes,  and  to  all  such  other  subjects  as 
Congress  may  by  law  direct.     The  said  Commissioner  is  especially 
charged  to  ascertain  the  highest,  lowest,  and  average  number  of  em- 
ployees engaged  in  the  various  industries  in  the  Territory,  to  be  classi- 
fied as  to  nativity,  sex,  hours  of  labor,  and  conditions  of  employment, 
and  to  report  the  same  to  Congress.    (31  Stat.  155.    33  Stat.  164.) 
The  amendment  to  this  section  by  Act  April  8,  1904,  c  948,  cited  above, 
consisted  chiefly  in  the  requirement  of  reports,  etc.,  by  the  United  States  Com- 
missioner of  Labor  every  five  years  instead  of  annually  as  required  by  the 
section  as  origrinally  enacted. 

The  Commissioner  of  Labor  was  to  be  known  as  the  Commissioner  of  Labor 
Statistics  by  the  act  creating  the  Department  of  Labor,  Act  March  4,  1913, 
c.  141,  §  3,  ante,  §  944. 

AUDITOR    AND    DBPUTT    AUDITOB 

§  3718.  (Act  April  30,  1900,  c.  339,  §  77.)  Auditor  and  deputy 
auditor,  powers  and  duties. 
There  shall  be  an  auditor  and  deputy  auditor,  who  shall  have  the 
powers  and  duties  conferred  upon  and  required  of  the  au(Jitor-gen- 
eral  and  deputy  auditor-general,  respectively,  by  act  thirty-nine  of 
the  Session  Laws,  as  amended  by  this  Act,  subject  to  modification 
by  the  legislature.  In  said  act  "officer"  shall  be  substituted  for 
"minister"  where  used  without  other  designation.    (31  Stat.  156.) 

SUBVEYOB 

§  3719.  (Act  April  30,  1900,  c.  339,  §  78.)     Surveyor;  powers  and 
duties. 
There  shall  be  a  surveyor,  who  shall  have  the  powers  and  duties 
heretofore  attached  to  the  surveyor-general,  except  such  as  relate 
to  the  geodetic  survey  of  the  Hawaiian  Islands.    (31  Stat.  156.) 

HIGH  SHEBIFT 

§  3720.  (Act  April  30,  1900,  c.  339,  §  79.)  High  sheriff  and  depu- 
ties ;  powers  and  duties. 
There  shall  be  a  high  sheriff  and  deputies,  who  shall  have  the 
powers  and  duties  of  the  marshal  and  deputies  of  the  Republic  of 
Hawaii  under  the  laws  of  Hawaii,  except  as  changed  by  this  Act, 
and  subject  to  modification  by  the  legislature.    (31  Stat.  156.) 

APPOINTBiBNT,    BEMOVAL,    TENUBE,    AND    SAUOtlBS    OV    OFFIOEBS 

§  3721.  (Act  April  30,  1900,  c.  339,  §  80,  as  amended,  March  3, 

1905,  c.  1465,  §  2.)  Officers  appointed  by  President;  officers 
appointed  by  governor ;  terms ;  manner  of  appointment ;  sal- 
aries; qualifications;  incumbents  holding  over;  county  and 
miuiicipal  officers  not  affected. 

The  President  shall  nominate  and,  by  and  with  the  advice  and 
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consent  of  the  Senate,  appoint  the  chief  justice  and  justices  of  the 
supreme  court,  the  judges  of  the  circuit  courts,  who  shall  hold  their 
respective  offices  for  the  term  of  four  years,  unless  sooner  removed 
by  the  President;  and  the  governor  shall  nominate  and,  by  and 
with  the  advice  and  consent  of  the  senate  of  the  Territory  of  Ha- 
waii, appoint  the  attorney-general,  treasurer,  commissioner  of  pub- 
lic lands,  commissioner  of  agriculture  and  forestry,  superintendent 
of  public  works,  superintendent  of  public  instruction,  auditor,  dep- 
uty auditor,  surveyor,  high  sheriff,  members  of  the  board  of  health, 
commissioners  of  public  instruction,  board  of  prison  inspectors, 
board  of  registration  and  inspectors  of  election,  and  any  other 
boards  of  a  public  character  that  may  be  created  by  law ;  and  he 
may  make  such  appointments  when  the  senate  is  not  in  session  by 
granting  commissions,  which  shall,  unless  such  appointments  are 
confirmed,  expire  at  the  end  of  the  next  session  of  the  senate.  He 
may,  by  and  with  the  advice  and  consent  of  the  senate  of  the  Ter- 
ritory of  Hawaii,  remove  from  office  any  of  such  officers.  All 
such  officers  shall  hold  office  for  four  years  and  until  their  succes- 
sors are  appointed  and  qualified,  unless  sooner  removed,  except 
the  commissioners  of  public  instruction  and  the  members  of  said 
boards,  whose  terms  of  office  shall  be  as  provided  by  the  laws  of 
the  Territory  of  Hawaii. 

The  manner  of  appointment  and  removal  and  the  tenure  of  all 
other  officers  shall  be  as  provided  by  law ;  and  the  governor  may 
appoint  or  remove  any  officer  whose  appointment  or  removal  is  not 
otherwise  provided  for. 

The  salaries  of  all  officers  other  than  those  appointed  by  the 
president  shall  be  as  provided  by  the  legislature,  but  those  of  the 
chief  justice  and  the  justices  of  the  supreme  court  and  judges  of 
the  circuit  courts  shall  not  be  diminished  during  their  term  of  office. 

All  officers  appointed  under  the  provisions  of  this  section  shall  be 
citizens  of  the  Territory  of  Hawaii. 

All  persons  holding  office  in  the  Hawaiian  Islands  at  the  time 
this  Act  takes  effect  shall  continue  to  hold  their  respective  offices 
until  their  successors  are  appointed  and  qualified,  but  not  beyond 
the  end  of  the  first  session  of  the  senate  of  the  Territory  of  Hawaii 
unless  reappointed  as  herein  provided. 

Provided,  however.  That  nothing  in  this  section  shall  be  con- 
strued to  conflict  with  the  authority  and  powers  conferred  by  sec- 
tion fifty-six  of  this  Act  as  herein  amended.  (31  Stat.  156.  33 
Stat.  1035.) 

The  amendment  of  this  section  by  Act  March  3,  1905,  c  1465,  §  2,  cited 

above,  consisted  in  the  addition  to  the  section  of  the  last  proviso  thereof,  as 

set  forth  here. 

Notes  of  Deoisions 

Term   of  offloe.«The  provision  that  Robinson  v.  U.  S.   (1907)   42  Ct  CI. 

"all  such  officers  shall  hold  office  for  52. 

four  years  and  until  their  successors  **Tenure"  is  the  right  to  hold  an  of- 

are  appointed  and  qualified"  is  not  lim-  fice  for  an  indefinite  time;    "term"  de- 

ited  to  officers  appointed  by  the  gov-  notes  a  period  of  time  with  fixed  lim- 

ernor,  but  extends  to  and  includes  the  its.    Id. 
judges    appointed    by    the    President. 

THE  JUDICIARY 

THE  JUDICIAL  POWER  , 

§  3722.  (Act  April  30,  1900,  c.  339,  §  81.)     Courts;  jurisdiction  and 
procedure  continued. 
The  judicial  power  of  the  Territory  shall  be  vested  in  one  su- 
preme court,  circuit  courts,  and  in  such  inferior  courts  as  the  leg- 
islature may  from  time  to  time  establish.    And  until  the  legislature 
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shall  otherwise  provide,  the  laws  of  Hawaii  heretofore  in  force  con- 
cerning the  several  courts  and  their  jurisdiction  and  procedure 
shall  continue  in  force  except  as  herein  otherwise  provided.  (31 
Stat.  157.) 

Sections  81-84  of  this  act  were  indaded  in  chapter  lY  thereof,  relating  to 
the  judiciary. 
Sections  82-84  are  set  forth'  post,  {f  3723-3726. 

Notes  of  Deoisions 

Hawaiian  oourtSd— The  power  of  the  '  Federai  eonrtSd— There  is  nothing  in 
Hawaiian  judges  at  chambers  in  pro-  Hawaiian  Organic  Act  April  30,  1900 
ceedings  not  incident  or  ancillary  to  (31  Stat  141,  c  339),  wliich  expressly 
some  cause  pending  before  a  court,  or  impliedly  depriyes  the  federal  courts 
conferred  by  the  Hawaiian  laws  in  of  their  jurisdiction  under  R.  S.  f  5339 
force  at  the  passage  of  the  organic  act,  (see  post,  f  10446),  to  punish  a  murder 
was  preserved  by  this  section.  Carter  committed  on  board  a  ship  lying  in  the 
V.  Gear  (1905)  26  Sup.  Ct  491,  492,  harbor  of  Honolulu.  Wynne  v.  U.  S. 
197  U.  S.  348,  49  L.  Ed.  787.  (1910)   30  Sup.  Ct  447,  449,  217  U. 

a  234,  54  L.  Ed.  748. 

8UPBE1CB  COUBT 

§  3723.  (Act  April  30,  1900,  c  339,  §  82.)     Supreme  court;    ap- 
pointment and  qualification  of  justices;  absent  or  disqualified 
justice. 
The  supreme  court  shall  consist  of  a  chief  justice  and  two  associate 
justices,  who  shall  be  citizens  of  the  Territory  of  Hawaii  and  shall 
be  appointed  by  the  President  of  the  United  States,  by  and  with 
the  advice  and  consent  of  the  Senate  of  the  United  States,  and  may 
be  removed  by  the  President :    Provided,  however,  That  in  case  of 
the  disqualification  or  absence  of  any  justice  thereof,  in  any  cause 
pending  before  the  court,  on  the  trial  and  determination  of  said 
cause  his  place  shall  be  filled  as  provided  by  law.    (31  Stat.  15^) 

LAWS  CONTINUED  IN  rOBCB 

§  3724.  (Act  April  30,  1900,  c.  339,  §  83.)  Laws  relating  to  ju- 
dicial department  and  procedure  continued;  repeal  of  certain 
jury  laws;  qualifications  of  jurors;  grand  juries. 
The  laws  of  Hawaii  relathre  to  the  judicial  department,  including 
civil  and  criminal  procedure,  except  as  amended  by  this  Act,  are 
continued  in  force,  subject  to  modification  by  Congress,  or  the 
legislature.  The  provisions  of  said  laws  or  any  laws  of  the  Re- 
public of  Hawaii  which  require  juries  to  be  composed  of  aliens  or 
foreigners  only,  or  to  be  constituted  by  impaneling  natives  of  Ha- 
waii only,  in  civil  and  criminal  cases  specified  in  said  laws,  are  re- 
pealed, and  all  juries  shall  hereafter  be  constituted  without  refer- 
ence to  the  race  or  place  of  nativity  of  the  jurors;  but  no  person 
who  is  not  a  male  citizen  of  the  United  States  and  twenty-one 
years  of  age  and  who  can  not  understandingly  speak,  read,  and 
write  the  English  language  shall  be  a  qualified  juror  or  grand  juror 
in  the  Territory  of  Hawaii.  No  person  shall  be  convicted  in  any 
criminal  case  except  by  unanimous  verdict  of  the  jury.  No  plain- 
tiff or  defendant  in  any  suit  or  proceeding  in  a  court  of  the  Terri- 
tory of  Hawaii  shall  be  entitled  to  a  trial  by  a  jury  impaneled  ex- 
clusively from  persons  of  any  race.  Until  otherwise  provided  by 
the  legislature  of  the  Territory,  grand  juries  may  be  drawn  in  the 
manner  provided  by  the  Hawaiian  statutes  for  drawing  petty  juries, 
and  shall  sit  at  such  times  as  the  circuit  judges  of  the  respective  cir- 
cuits shall  direct;  the  number  of  grand  jurors  in  each  circuit  shall 
be  not  less  than  thirteen,  and  the  method  of  the  presentation  of 
cases  to  said  grand  jurors  shall  be  prescribed  by  the  supreme  court 
of  the  Territory  of  Hawaii.  The  several  circuit  courts  may  subpoena 
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witnesses  to  appear  before  the  grand  jury  in  like  manner  as  they 
subpoena  witnesses  to  appear  before  their  respective  courts.  (31 
Stat.  157.) 

Cited    without    definite    application,      787,  788,  190  U.   S.  197,  47  L.  Ed. 
Hawau  ▼.  Mankichi  (1908)  23  Sup.  Gt      1016. 

disqualification  by  BELATIONSHIP,   PBCUNIABT  INTEBEST,   OB  PBEVI0U8 

JUDGMENT 

§  3725.  (Act  April  30,  1900,  c.  339,  §  84,  as  amended.  Act  May  27, 

1910,  c.  258,  §  6.)     Disqualification  by  relationship,  pecuniary 

interest,  or  previous  judgment. 

No  person  shall  sit  as  a  judge  or  juror  in  any  case  in  which  his 

relative  by  affinity  or  by  consanguinity  within  the  third  degree  is 

interested,  either  as  a  plaintiff  or  defendant,  or  in  the  issue  of 

which  the  said  judge  or  juror  has,  either  directly  or  through  such 

relative,  any  pecuniary  interest;  nor  shall  any  person  sit  as  a  judge 

in  any  case  in  which  he  has  been  of  counsel  or  on  an  appeal  from 

any  decision  or  judgment  rendered  by  him,  and  the  legislature  of 

the  Territory  may  add  other  causes  of  disqualification  to  those 

herein  enumerated.    (31  Stat.  157.    36  Stat.  447.) 

The  amendment  of  this  section  by  Act  May  27,  1910,  c.  258,  {  6,  cited 
above,  consisted  chiefly  in  the  insertion. of  the  last  clause  thereof,  beginning 
with  the  words  "nor  shall  any  person  sit  as  judge,''  etc.,  to  the  end  of  the 
section  as  set  forth  here,  in  lieu  of  the  last  clause  of  the  original  section,  wtfich 
read  as  follows:  *'Ko  judge  shall  sit  on  an  appeal,  or  new  trial,  in  any  case, 
in  whi^h  he  may  have  given  a  previoas  judgment" 

UNITED  STATES  OFFICERS 

DELEGATE  TO   C0NOBES8 

§  3726.  (Act  April  30,  1900,  c.  339,  §  85,  as  amended.  Act  June  28, 
1906,  c.  3582.)  Delegate  to  Congress;  election;  powers;  va- 
cancy ;  amendment  of  election  laws. 

A  Delegate  to  the  House  of  Representatives  of  the  United  States, 
to  serve  during  each  Congress,  shall  be  elected  by  the  voters  qual- 
ified to  vote  for  members  of  the  house  of  representatives  of  the  leg- 
islature. Such  Delegate  shall  possess  the  qualifications  necessary 
for  membership  of  the  senate  of  the  legislature  of  Hawaii. 

Such  election  shall  be  held  on  the  first  Tuesday  after  the  first 
Monday  in  November  of  every  even  year  and  at  such  places  as  shall 
be  designated  by  the  secretary  of  the  Territory.  The  ballot  for 
Delegate  shall  be  such  as  the  legislature  of  Hawaii  may  designate, 
and  until  provision  is  made  by  the  Territorial  legislature  the  bal- 
lot shall  be  of  pink  paper  and  shall  be  of  the  same  general  form  as 
those  used  for  the  election  of  representatives  to  the  legislature. 

The  method  of  certifying  the  names  of  candidates  for  place  on 
this  ballot  and  all  the  conduct  of  the  election  of  a  Delegate  shall 
be  in  conformity  to  the  general  election  laws  of  the  Territory  of 
Hawaii. 

The  person  having  the  greatest  number  of  votes  shall  be  de- 
clared by  the  governor  duly  elected,  and  a  certificate  shall  be  given 
accordingly. 

Every  such  Delegate  shall  have  a  seat  in  the  House  of  Represent- 
atives, with  the  right  of  debate,  but  not  of  voting.  In  case  of  a 
vacancy  occurring  in  the  office  of  Delegate,  the  governor  of  the 
Territory  is  directed  to  call  a  special  election  to  fill  such  vacancy : 
Provided,  however.  That  no  vacancy  shall  be  filled  which  occurs 
within  five  months  of  the  expiration  of  a  Congressional  term. 

The  legislature  of  the  Territory  of  Hawaii  shall  have  the  right  to 
alter  or  amend  any  part  of  the  election  laws  of  said  Territory,  in- 
cluding those  providing  for  an  election  of  Delegate  to  Congress, 
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and  its  action  shall  be  the  law,  with  full,  binding  force,  until  al- 
tered, amended,  or  repealed  by  Congress.  (31  Stat.  158.  34  Stat. 
550.) 

This  section,  as  originally  enacted,  contained  the  provisions  in  the  first 
paragraph  thereof,  as  set  forth  here,  followed  by  the  words,  "The  times,  places, 
and  manner  of  holding  elections  shall  be  as  fixed  by  law,*'  and  the  provisions 
of  the  fourth  paragraph  and  the  first  sentence  of  the  fifth  paragraph,  as  set 
forth  here.  It  was  amended  by  inserting,  instead  of  the  words  quoted  above, 
the  second  and  third  paragraphs  set  forth  here,  and  adding  the  further  pro- 
visions to  the  fifth  paragraph  and  the  sixth  paragraph,  making  the  section 
read  as  set  forth  here,  by  Act  June  28,  1906,  c.  8582,  last  cited  above. 

Sections  85-88  of  this  act  were  included  in  chapter  5  thereof,  *'United  States 
Officers."  Section  86,  as  amended,  is  set  forth  post,  §  3727.  Section  87,  con- 
stituting the  Territory  an  internal  revenue  district,  is  set  forth  post,  §  5845. 
Section  88  provided  that  the  Territory  of  Hawaii  should  comprise  a  customs 
district  of  the  United  States,  with  ports  of  entry  and  delivery  at  Honolulu, 
Hllo,  Mahukona,  and  Kahului.  It  was  superseded  by  the  establishment  of  the 
customs  district  of  Hawaii  by  the  Reorganization  of  the  Customs  Service  pur- 
suant to  the  provisions  of  Act  Aug.  24,  1912,  c  355,  post,  §  5327. 

FEDERAL  COURT 

§  3727.  (Act  April  30,  1900,  c.  339,  §  86,  as  amended,  Act  March  3, 
1909,  c.  269.)     District  court;    two  judges;    appointment  of 
judges,  district  attorney,  and  marshal;  jurisdiction;  powers  of 
judges,  district  attorney,  and  marshal;  writs  of  error  and  ap- 
peals; jury  trial;  terms;   clerk;  reporter;   writs  of  error  and 
appeals  to  United  States  Supreme  Court  from  Supreme  Court 
of  territory. 
There  shall  be  established  in  the  said  Territory  a  district  court, 
to  consist  of  two  judges,  who  shall  reside  therein  and  be  called  dis- 
trict judges,  and  who  shall  each  receive  an  annual  salary  of  six 
thousand  dollars.    The  said  court  while  in  session  shall  be  pre- 
sided over  by  only  one  of  said  judges.    The  two  judges  shall  from 
time  to  time,  either  by  order  or  rules  of  court,  prescribe  at  what 
times  and  in  what  class  of  cases  each  of  them  shall  preside.    The 
said  two  judges  shall  have  the  same  powers  in  all  matters  coming 
before  said  court. 

The  President  of  the  United  States,  by  and  with  the  advice  and 
consent  of  the  Senate  of  the  United  States,  shall  appoint  two  dis- 
trict judges,  a  district  attorney,  and  a  marshal  of  the  United  States 
for  the  said  district,  and  said  judges,  attorney,  and  marshal  shall 
hold  office  for  six  years  unless  sooner  removed  by  the  President. 

The  said  court  shall  have,  in  addition  to  the  ordinary  jurisdic- 
tion of  district  courts  of  the  United  States,  jurisdiction  of  all  cas- 
es cognizable  in  a  circuit  court  of  the  United  States,  and  shall 
proceed  therein  in  the  same  manner  as  a  circuit  court ;  and  the  said 
judges,  district  attorney,  and  marshal  shall  have  and  exercise  in  the 
Territory  of  Hawaii  all  the  powers  conferred  by  the  laws  of  the 
United  States  upon  the  judges,  district  attorneys,  and  marshals  of 
district  and  circuit  courts  of  the  United  States. 

*  *  And  the  laws  of  the  United  States  relating  to  juries  and  jury 
trials  shall  be  applicable  to  said  district  court.  The  laws  of  the 
United  States  relating  to  appeals,  writs  of  error,  removal  of  causes, 
and  other  matters  and  proceedings  as  between  the  courts  of  the 
United  States  and  the  courts  of  the  several  States  shall  govern  in 
such  matters  and  proceedings  as  between  the  courts  of  the  United 
States  and  the  courts  of  the  Territory  of  Hawaii.  Regular  terms 
of  said  court  shall  be  held  in  Honolulu  on  the  second  Monday  in 
April  and  October,  and  special  terms  may  be  held  at  such  times 
and  places  in  said  district  as  the  said  judges  may  deem  expedient. 
The  said  district  judges  shall  appoint  a  clerk  of  said  court  at  a 
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salary  of  three  thousand  dollars  per  annum  and  shall  appoint  a  re- 
porter of  said  court  at  a  salary  of  one  thousand  two  hundred  dol- 
lars per  annum.    (31  Stat.  158.    35  Stat.  838.) 

The  amendment  to  this  section  by  Act  March  3,  1909,  c.  369,  cited  above,  con- 
sisted chiefly  in  the  provisions  for  two  judges  instead  of  one  and  for  the  division 
of  the  work  between  them  and  in  the  omission  of  the  provision,  in  the  original 
section,  for  a  regular  term  of  court  each  year  at  Hilo. 

The  circuit  courts  of  the  United  States  were  abolished  and  their  powers  and 
dtities  conferred  upon  the  United  States  district  courts  by  Jud.  Code,  §§  289- 
291,  ante,  §§  1266-1269. 

The  portion  of  the  section  omitted  here  provided  for  writs  of  error  and  ap- 
peals from  the  district  court  to  the  circuit  court  of  appeals  for  the  Ninth- ju- 
dicial circuit  in  the  same  manner  as  appeals  were  allowed  from  circuit  courts, 
and  for  appeals  and  writs  of  error  from  said  district  court  to  the  Supreme 
Court  of  the  United  States  in  cases  where  they  were  allowed  from  the  district 
and  circuit  courts  of  the  United  States  to  the  Supreme  Court.  These  provi- 
sions were  superseded  by  provisions  for  appeals  and  writs  of  error  from  the 
district  court  of  Hawaii  contained  in  Jud.  Code,  §{  128,  238,  as  amended  by 
Act  Jan.  28,  1915,  c.  22,  §  2,  ante,  §f  1120,  1215. 

This  section  was  amended  by  Act  March  3,  1905,  c.  1465,  §  3,  33  Stat  1035, 
by  adding  at  the  end  thereof  a  provision  for  appeals  and  writs  of  error  from 
the  territorial  supreme  court  to  the  Supreme  Court  of  the  United  States  where 
the  amount  involved,  exclusive  of  costs,  exceeded  $5,000,  and  this  provision  was 
repeated  in  the  section  as  amended  by  Act  March  3,  1909,  c  369,  cited  above. 
It  was  superseded  by  provisions  for  such  appeals  and  writs  of  error  contained 
in  Jud.  Code,  §  246,  as  amended  by  Act  Jan.  28,  1915,  c.  22,  {  2,  ante,  §  1223. 

Notes  of  Deoisions 

Appeald— See  §f  1120, 1215, 1223,  ante.  of    appeals,    but    restricting    appeals 

No  right  of  appeal  to  the  circuit  court  from  the  territorial  courts  of  Hawaii  to 

of  appeals  from  a  decree  of  the  su-  cases  in  which  appeals  are  allowable  to 

preme  court  of  the  territory  of  Hawaii,  the  courts  of  the  United  States  from 

in  a  case  of  admiralty  pending  in  the  the  courts  of  the  several  states.     In 

courts  of  Hawaii  when  the  act  of  April  re  Wilder's  S.  S.  Co.  (1902)  22  Sup. 

30,  1900,  providing  a  government  of  the  Ct  225,  183  U.  S.  545,  46  L.  Ed.  321; 

territory   of  Hawaii,,  took   effect,   was  Wilder's  S.  S.  Co.  v.  Hind  (1901)  108 

given   by   section  86  of  that  act,   es-  Fed.  113,  47  C.  C.  A.  243;   Wilder's  S. 

tablishing   in    the    territory   a   district  S.  Co.  v.  Low  (1901)  112  Fed.  161,  50 

court  of  the   United   States  with   the  C.  C.  A.  473;   Wright  v.  MacFarlane  & 

powers  of  a  circuit  court,  and  allowing  Co.  (1903)  122  Fed,  770,  58  C.  C.  A. 

appeals  therefrom  to  the  circuit  court  570. 

MISCELLANEOUS 

BBVBNUES  FROM   WHABVES 

§  3728,  (Act  April  30,  1900,  c.  339,  §  89.)     Wharves  and  revenue 
therefrom  to  belong  to  Territory;  no  tolls  to  be  charged  for  use 
thereof  by  the  United  States. 
Until  further  provision  is  made  by  Congress  the  wharves  and 
landings  constructed  or  controlled  by  the  Republic  of  Hawaii  on 
any  seacoast,  bay,  roadstead,  or  harbor  shall  remain  under  the  con- 
trol of  the  government  of  the  Territory  of  Hawaii,  which  shall  re- 
ceive and  enjoy  all  revenues  derived  therefrom  on  condition  that 
said  property  shall  be  kept  in  good  condition  for  the  use  and  con- 
venience of  commerce,  but  no  tolls  or  charges  shall  be  made  by 
the  government  of  the  Territory  of  Hawaii  for  the  use  of  any  such 
property  by  the  United  States,  or  by  any  vessel  of  war,  tug,  rev- 
enue cutter,  or  other  boat  or  transport  in  the  service  of  the  United 
States.     (31  Stat.  159.) 

Sections  89-104  of  this  act  were  included  in  chapter  6,  ''miscellaneous." 
Sections  91,  92,  95-99,  102,  are  set  forth  post,  §§  3729,  3730-3735,  3739. 

Section  90  provided  for  the  cancellation  of  the  Hawaiian  postage  stamps  then 
on  hand  and  for  the  exchange  of  United  States  stamps  for  Hawaiian  stamps, 
sold  but  not  used,  if  presented  for  exchange  within  six  months  after  the  act 
should  talce  effect. 

Section  93  provided  that  imports  from  Hawaii  into  the  United  States  of 
dutiable  articles  imported  into  the  islands  after  July  7,  1898,  and  before  this 
act  took  effect,  should  pay  the  regular  duties. 
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Section  94  required  the  United  States  Commissioner  of  Fish  and  Fisheries 
to  examine  into  the  subject  of  fisheries  and  fishing  laws  in  Hawaii  and  report 
to  the  President,  recommending  snch  changes  as  he  saw  fit 

Section  103  required  the  money  in  the  Hawaiian  Postal  Savings  Bank,  un- 
paid to  depositors  on  July  1,  1901,  and  any  assets  of  the  bank,  to  be  turned 
over  to  the  Treasurer  of  the  United  States. 

Section  104  provided  that  the  act  should  take  effect  45  days  after  its  ap- 
proval, except  section  52,  relating  to  appropriations,  which  should  become  ef- 
fective at  once. 

All  of  these  sections  were  temporary  merely,  and  are  omitted. 

Section  100  provided  that,  for  the  purposes  of  naturalization,  residence  in 
Hawaii  for  five  years  prior  to  the  taking  effect  of  the  act  should  be  deemed 
equivalent  to  residence  in  the  United  States  for  that  length  of  time,  and  such 
persons  should  not  be  required  to  file  a  declaration  of  intention.  It  is  set  forth 
post,  $  4361. 

Section  101  provided  for  the  issuance  of  certificates  of  residence  to  Chinese 
in  Hawaii  and  prohibited  their  coming  from  Hawaii  to  the  United  States.  It 
is  set  forth  post,  {  4336. 

§  3729.  (Act  April  30,  1900,  c.  339,  §  91,  as  amended.  Act  May  27, 
1910,  c.  258,  §  7.)  Public  property  ceded  to  United  States  to 
remain  in  possession  and  control  of  Territory;  title  to  certain 
property  may  be  transferred  to  Territory  and  to  subdivisions 
thereof. 
Except  as  otherwise  provided,  the  public  property  ceded  and 
transferred  to  the  United  States  by  the  Republic  of  Hawaii  under 
the  joint  resolution  of  annexation,  approved  July  seventh,  eighteen 
hundred  and  ninety-eight,  shall  be  and  remain  in  the  possession, 
use,  and  control  of  the  government  of  the  Territory  of  Hawaii,  and 
shall  be  maintained,  managed,  and  cared  for  by  it,  at  its  own  ex- 
pense, until  otherwise  provided  for  by  Congress,  or  taken  for  the 
uses  and  purposes  of  the  United  States  by  direction  of  the  Presi- 
dent or  of  the  governor  of  Hawaii.  And  any  such  public  property 
so  taken  for  the  uses  and  purposes  of  the  United  States  may  be 
restored  to  its  previous  status  by  direction  of  the  President;  and 
the  title  to  any  such  public  property  in  the  possession  and  use  of 
the  Territory  for  the  purposes  of  water,  sewer,  electric,  and  other 
public  works,  penal,  charitable,  scientific,  and  educational  institu- 
tions, cemeteries,  hospitals,  parks,  highways,  wharves,  landings, 
harbor  improvements,  public  buildings,  or  other  public  purposes, 
or  required  for  any  such  purposes,  may  be  transferred  to  the  Ter- 
ritory by  direction  of  the  President,  and  the  title  to  any  property 
so  transferred  to  the  Territory  may  thereafter  be  transferred  to  any 
city,  county,  or  other  political  subdivision  thereof  by  direction  of 
the  governor  when  thereunto  authorized  by  the  legislature.  (31 
Stat.  159.    36  Stat.  447.) 

This  section,  as  originally  enacted,  contained  only  the  provisions  following  the 
words  "except  as  otherwise  provided,*'  to  the  end  of  the  first  sentence  of 
the  section,  with  a  further  provision,  as  follows: 

"And  all  moneys  in  the  Hawaiian  treasury,  and  all  the  revenues  and  other 
property  acquired  by  the  Republic  of  Hawaii  since  said  cession  shall  be  and  re- 
main the  property  of  the  Territory  of  Hawaii." 

It  was  amended  by  inserting  said  words,  **Except  as  otherwise  provided,"  by 
omitting  the  further  provision  quoted  above,  and  by  adding  the  further  pro- 
visions beginning  with  the  words,  *'And  any  such  public  property  so  taken," 
etc.,  to  the  end  of  the  section  as  set  forth  here,  by  Act  May  27,  1910,  c.  358, 
§  7,  last  cited  above. 

The  joint  resolution  of  annexation,  mentioned  in  this  sectiDn,  and  which 
provided  that  the  ownership  of  all  public,  government,  or  crown  lands,  pub- 
lic buildings  or  edifices,  ports,  harbors,  military  equipment,  and  all  other  pub- 
lic property  be  vested  in  the  United  States,  was  Res.  July  7,  1898,  No.  65, 
30  Stat.  750. 

Provisions  of  said  resolution  of  annexation  relating  to  the  disposition  of 
the  public  lands  and  of  the  revenue  therefrom  are  set  forth  post,  §  3736. 

Provisions  relating  to  the  title,  etc,  to  the  crown  land  were  made  by  section 
99  of  this  act,  post,  {  3735. 
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Provisions  relating  to  the  disposition  of  personal  and  movable  property 
ceded  to  the  United  States,  were  made  by  Act  May  26,  1906,  c.  2561,  post,  { 
3737. 

Notes  of  Deoisioiui 

AoqnlsltlOR  of  lands  by  United  States,  and  the  transfer  to  the  United  States 

—The  President  is   authorized,  nnder  of  the  ownership  of  all   public  lands 

this  section,  to  take  such  of  the  public  therein,  and  by  acquiring  by  purchase 

lands  of  Hawaii  as  he  deems  proper  for  from  individuals  the  leases  held  by  them 

the  uses  and  purposes  of  the  United  covering  the  lands  comprising  the  mili- 

States.     (1903)  24  Op.  Atty.  Gen.  600.  tary    reservation    of    Kahauiki,    Oahu 

The  Secretary  of  the  Treasury  may.  Island,  the  United  States  acquired  com- 

if  authorized  by  the  President,  accept  plete  title  to  that  reservation.     (1904) 

a  site  for  a  federal  building  in  Honolulu  25  Op.  Atty.  Gen.  225. 
acquired  in  exchange   for  public  land         Disposal   of   property d— The   sale  by 

in  Hawaii  and  assume  the  custody  and  the  superintendent  of  public  works  of 

control  thereof,   no   objection  thereto  Hawaii  of  a  vessel,  which  became  the 

arising  under  section  6889,  post,  or  oth-  property  of  the  United  States  upon  the 

erwise.    Id.  annexation  of  the  Hawaiian  Islands  in 

By  the  joint  resolution  of  congress  of  1898,   not  having  been  authorized   by 

July  7,  1898  (30  Stat  760),  accepting  congress  as  provided  in  this  section,  is 

the   cession  of  the   Hawaiian  Islands  void.    (1905)  25  Op.  Atty.  Gen.  522. 

§  3730.  (Act  April  30,  1900,  c.  339,  §  92,  as  amended,  Act  May  27, 
1910,  c.  258,  §  8.)  Salaries  of  certain  officers  paid  by  United 
States;  amounts. 
The  following  officers  shall  receive  the  following  annual  salaries 
to  be  paid  by  the  United  States:  The  governor,  seven  thousand 
dollars ;  the  secretary  of  the  Territory,  four  thousand  dollars ;  the 
chief  justice  of  the  supreme  court  of  the  Territory,  six  thousand 
dollars;  the  associate  justices  of  the  supreme  court,  five  thousand 
dollars  each;  the  judges  of  the  circuit  courts,  four  thousand  dol- 
lars each ;  the  United  States  district  attorney,  four  thousand  dol- 
lars, the  United  States  marshal,  three  thousand  dollars.  And  the 
governor  shall  receive  annually,  in  addition  to  his  salary,  the  sum 
of  five  hundred  dollars  for  stationery,  postage,  and  incidentals ;  also 
his  traveling  expenses  while  absent  from  the  capital  on  ofiicial  busi- 
ness, and  the  sum  of  two  thousand  dollars  annually  for  his  private 
secretary.     (31  Stat.  159.    36  Stat.  448.) 

The  amendment  of  this  section  by  Act  May  27,  1910,  c.  258,  {  8,  cited  above, 
consisted  chiefly  in  increasing  the  amounts  of  all  salaries  except  those  paid  to 
the  associate  justices  of  the  supreme  court,  to  the  amounts  set  forth  here. 

BEPEAL  OF  LAWS  CONFERRING  EXCLUSIVE  FISHING  BIGHTS 

§  3731.  (Act  April  30,  1900,  c.  339,  §  95.)     Laws  conferring  ex- 
clusive fishing  rights  repealed;  fisheries  in  sea  waters  free  to 
United  States  citizens;  vested  rights. 
All  laws  of  the  Republic  of  Hawaii  which  confer  exclusive  fish- 
ing rights  upon  any  person  or  persons  are  hereby  repealed,  and  all 
fisheries  in  the  sea  waters  of  the  Territory  of  Hawaii  not  included 
in  any  fish  pond  or  artificial  inclosure  shall  be  free  to  all  citizens 
of  the  United  States,  subject,  however,  to  vested  rights;   but  no 
such  vested  right  shall  be  valid  after  three  years  from  the  taking  ef- 
fect of  this  Act  unless  established  as  hereinafter  provided.    (31  Stat. 

160.) 

Notes  of  Deoisioiui 

Fishing   rights^— A  right  granted  by  men  one-third  of  the  fish  taken,  while 

the  laws  of  Hawaii  to  set  apart  one  different  from  any  known  to  the  com- 

species  of  fish  to  the  owner's  sole  use,  mon  law,  is  protected  by  this  section, 

or  in  the  alternative  to  prohibit  all  fish-  Damon  y.  Hawaii   (1904)  24  Sup.  Ct. 

ing  within  prescribed  limits  for  certain  617,  618,  194  U.  S.  154,  48  L.  Ed.  916. 
months,  and  to  receive  from  all  fisher- 

PB0CEBDIN08  FOB  OPENING  FISHERIES  TO  CITIZENS 

§  3732.  (Act  April  30,  1900,  c.  339,  §  96.)     Proceedings  to  estab- 
lish private  fishing  right;  condemnation. 
Any  person  who  claims  a  private  right  to  any  such  fishery  shall, 
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within  two  years  after  the  taking  effect  of  this  Act,  file  his  petition 
in  a  circuit  court  of  the  Territory  of  Hawaii,  setting  forth  his  claim 
to  such  fishing  right,  service  of  which  petition  shall  be  made  upon 
the  attorney-general,  who  shall  conduct  the  case  for  the  Territory, 
and  such  case  shall  be  conducted  as  an  ordinary  action  at  law. 

That  if  such  fishing  right  be  established,  the  attorney-general  of 
the  Territory  of  Hawaii  may  proceed,  in  such  manner  as  may  be 
provided  by  law  for  the  condemnation  of  property  for  public  use, 
to  condemn  such  private  right  of  fishing  to  the  use  of  the  citizens 
of  the  United  States  upon  making  just  compensation,  which  com- 
pensation, when  lawfully  ascertained,  shall  be  paid  out  of  any 
money  in  the  treasury  of  the  Territory  of  Hawaii  not  otherwise 
appropriated.    (31  Stat.  160.) 

Notes  of  Deoisions 

See  note  tinder  §  3731,  ante.  Sup.  Ct  526,  527,  205  U.  S.  349,  51  I* 

Cited    without    definite    application,     ^^  834. 
kawananakoa  v.  Polyblank    (1907)  27 

QUABANTIIVS 

§  3733.  (Act  April  30,  1900,  c.  339,  §  97.)     Quarantine  stations; 
quarantine  regulations  under  control  of  United  States ;  station 
at  Honolulu  transferred   to  United   States  Marine-Hospital 
Service;    health  laws  under  jurisdiction  of  territorial  govern- 
ment subject  to  United  States  quarantine  laws. 
Quarantine  stations  shall  be  established  at  such  places  in  the  Ter- 
ritory of  Hawaii  as  the  Supervising  Surgeon-General  of  the  Marine- 
Hospital  Service  of  the  United  States  shall  direct,  and  the  quaran- 
tine regulations  for  said  islands  relating  to  the  importation  of  dis- 
eases from  other  countries  shall  be  under  the  control  of  the  Gov- 
ernment of  the  United  States.    The  quarantine  station  and  grounds 
at  the  harbor  of  Honolulu,  together  with  all  the  public  property  be- 
longing to  that  service,  shall  be  transferred  to  the  Marine-Hospital 
Service  of  the  United  States,  and  said  quarantine  grounds  shall 
continue  to  be  so  used  and  employed  until  the  station  is  changed 
to  other  grounds  which  may  be  selected  by  order  of  the  Secretary 
of  the  Treasury. 

The  health  laws  of  the  government  of  Hawaii  relating  to  the 
harbor  of  Honolulu  and  other  harbors  and  inlets  from  the  sea  and 
to  the  internal  control  of  the  health  of  the  islands  shall  remain  in 
the  jurisdiction  of  the  government  of  the  Territory  of  Hawaii,  sub- 
ject to  the  quarantine  laws  and  regulations  of  the  United  States. 
(31  Stat.  160.) 

A  hospital  station  and  laboratory  of  the  Public  Hesflth  and  Marine-Hoapi* 
tal  Service  of  the  United  States  for  the  study  of  the  methods  of  transmission, 
cause,  and  treatment  of  leprosy,  was  established  by  Act  March  3,  1905,  c 
1443,  33  Stat  1009. 

§  3734.  (Act  April  30,  1900,  c.  339,  §  98.)     Certain  vessels  carry- 
ing  Hawaiian  register  entitled  to  American  register;  trade  be- 
tween islands  and  United   States  subject  to   coasting  trade 
laws. 
All  vessels  carrying  Hawaiian  registers  on  the  twelfth  day  of 
August,  eighteen  hundred  and  ninety-eight,  and  which  were  owned 
bona  fide  by  citizens  of  the  United  States,  or  the  citizens  of  Hawaii, 
together  with  the  following-named  vessels  claiming  Hawaiian  reg- 
ister. Star  of  France,  Euterpe,  Star  of  Russia,  Falls  of  Clyde,  and 
Wilscott,  shall  be  entitled  to  be  registered  as  American  vessels, 
with  the  benefits  and  privileges  appertaining  thereto,  and  the  coast- 
ing trade  between  the  islands  aforesaid  and  any  other  portion  of 
the  United  States,  shall  be  regulated  in  accordance  with  the  pro- 
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visions  of  law  applicable  to  such  trade  between  any  two  great 
coasting  districts.    (31  Stat.  161.) 


Notes  of  Deoisions 


Registration  of  ve886l8.^yes8el8  from 
Hawaiian  ports  are,  notwithstanding 
annexation,  vessels  from  foreign  ports. 
(1898)  22  Op.  Atty.  Gen.  150. 

The  registration  laws  of  Hawaii  have 
been  abrogated  as  a  necessary  conse- 
quence of  its  annexation  to  the  United 
States.    (1899)  22  Op.  Atty.  Gen.  678. 

The  Hawaiian  authorities  cannot  in 
anywise  certify  to  the  national  char- 
acter of  a  vessel,  as  Hawaiian  national 
character  can  no  longer  be  attributed 
to  vessels  owned  by  inhabitants  of  the 
islands.    Id. 

The  registration  laws  of  Hawaii  have 
been  abrogated  as  a  necessary  conse- 
quence of  its  annexation  to  the  United 
States,  and  an  order  of  the  executive 
suspending  the   issuance   of  Hawaiian 


registers  would  be  a  legal  exercise  of 
power  under  the  resolution  of  congress 
annexing  Hawaii.    Id. 

Any  Chinese  person  who  was  a  citi- 
zen of  the  republic  of  Hawaii  on  Au- 
gust 12,  1898,  may  take  the  oath  re- 
quired by  sections  7707  and  7720,  post, 
and  have  his  vessel  admitted  to  registry 
as  an  American  vessel,  provided  it  car- 
ried an  Hawaiian  register  on  the  12th 
of  August,  1898,  and  was  at  that  time 
owned  bona  fide  by  a  citizen  of  Hawaii 
or  of  the  United  States.  (1901)  23  Op. 
Atty.  Gen.  352. 

Cited    without    definite    appiicatlon, 

Huus  V.  New  York  P.  R.  S.  S.  Co. 
(1901)  21  Sup.  Ct  827,  182  U.  S.  392, 
45  L.  Ed,  1146. 


§  3735.  (Act  April  30, 1900,  c.  339,  §  99.)  Crown  land  declared  the 
property  of  Hawaiian  government,  free  from  trusts,  etc. 
The  portion  of  the  public  domain  heretofore  known  as  Crown 
land  is  hereby  declared  to  have  been,  on  the  twelfth  day  of  August, 
eighteen  hundred  and  ninety-eight,  and  prior  thereto,  the  property 
of  the  Hawaiian  government,  and  to  be  free  and  clear  from  any 
trust  of  or  concerning  the  same,  and  from  all  claim  of  any  nature 
whatsoever,  upon  the  rents,  issues,  and  profits  thereof.  It  shall 
be  subject  to  alienation  and  other  uses  as  may  be  provided  by  law. 
(31  Stat.  161.) 

§  3736.  (Res.  July  7,  1898,  No.  55.)     Public  lands;    management 
and  disposition ;  use  of  revenue  or  proceeds  therefrom. 

The  existing  laws  of  the  United  States  relative  to  public  lands 
shall  not  apply  to  such  lands  in  the  Hawaiian  Islands;  but  the 
Congress  of  the  United  States  shall  enact  special  laws  for  their 
management  and  disposition:  Provided,  That  all  revenue  from  or 
proceeds  of  the  same,  except  as  regards  such  part  thereof  as  may 
be  used  or  occupied  for  the  civil,  military,  or  naval  purposes  of  the 
United  States,  or  may  be  assigned  for  the  use  of  the  local  govern- 
ment, shall  be  used  solely  for  the  benefit  of  the  inhabitants  of  the 
Hawaiian  Islands  for  educational  and  other  public  purposes.  (30 
Stat.  750.) 

These  provisions  were  part  of  the  joint  resolution  for  the  annexation  of  the 

Hawaiian  Islands,  cited  above,  following  the  acceptance  of  the  cession  thereof, 

including  all  public,  government,  or  crown  lands. 

Notes  of  Deoisioiui 


Acquisition  of  lands^— The  President 
is  authorized,  under  section  3729,  ante, 
to  take  such  of  the  public  lands  of 
Hawaii  as  he  deems  proper  for  the 
uses  and  purposes  of  the  United  States. 
(1903)  24  Op.  Atty.  Gen.  600. 

The  Secretary  of  the  Treasury  may, 
if  authorized  by  the  President,  accept  a 
site  for  a  federal  building  in  Honolulu 
acquired  in  exchange  for  public  land  in 
Hawaii    Id. 

Disposai  of  pobiio  iands^— The  officers 
of  the  Hawaiian  government  have  no 
authority  to  sell  or  otherwise  dispose 
of  the  public  lands  in  the  Hawaiian  Is- 
lands.   (1899)  22  Op.  Atty.  Qen,  574. 


By  the  resolution  of  annexation  the 
local  government  of  Hawaii  was  de- 
prived of  all  authority  to  dispose  of 
public  lands  in  any  manner  whatso- 
ever, except  by  virtue  of  special  laws 
enacted  by  congress.    Id. 

By  the  resolution  of  annexation  the 
public  property  of  Hawaii,  including 
the  lands,  became  vested  in  the  United 
States,  and  only  by  their  authority  or 
direction  can  those  lands  be  disposed  of. 
(1899)  22  Op.  Atty.  (Jen.  627. 

All  interest  of  the  republic  of  Hawaii 
in  public  lands  at  the  time  the  resolu- 
tion of  annexation  took  effect  was 
thereby     transferred    to    the    United 
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States,  and  thenceforth  the  offidala  of  ed,  such  power  having  been  transferred 

Hawaii  were  without  power  to  convey  to  the  United  States.    Id. 

by  grant  or  cession  the  legal  or  eqoi-  Congress  having  failed  to  legislate  on 

table  title  of  the  United  States.    Id.  the    subject   of   public   lands   for    the 

The  resolution  of  annexation  took  ef-  Hawaiian  Islands,   the  government  of 

feet  as  of  the  date  of  its  approval,  to  Hawaii  is  not  reinvested  with  its  for- 

wit,  July  7, 1898,  with  respect  to  public  mer  power  of  their  disposition.    Id. 

lands  and  not  August  12, 1898,  the  date  The  Hawaiian  republic,  as  a  separate 

on   which    the   ceremonies   took    place  and  sovereign  power,  ceased  to   exist 

formally  transferring  possession.    Id.  when  the  resolution  of  annexation  took 

The    Hawaiian    government    has    no  effect,  and  it  exists  as  an  organized 

power  to  convey  or  confirm  title  to  pub-  government  only   for   the   purpose   of 

lie  lands  where  conditional  sales  or  en-  municipal    legislation    and    for    such 

tries  were  made  prior  to  the  resolu-  special  purposes  as  were  expressed  in 

tion  of  annexation,  and  the  conditions  the  resolution,  the  sale  and  disposition 

entitling  such  persons  or  entrymen  to  a  of  the  public  lands  not  being  one  of  the 

grant  have  been  subsequently  perform-  latter  class.    Id. 

§  3737.  (Act  May  26,  1906,  c.  2561.)     Disposition  of  personal  or 
movable  property  ceded  to  the  United  States;   previous  sales 
and  leases  confinned. 
All  personal  and  movable  property  ceded  and  transferred  to  the 
United  States  by  the  Republic  of  Hawaii  under  the  joint  resolu- 
tion of  annexation  approved  July  seventh,  eighteen  hundred  and 
ninety-eight,  may  be  sold,  leased,  or  otherwise  disposed  of  in  such 
manner  as  may  be  provided  by  the  laws  of  the  Territory  of  Hawaii : 
Provided,  That  all  sales,  leases,  or  other  disposals  of  such  property 
heretofore  made  by  said  Territory,  under  the  authority  of  such 
laws,  are  hereby  ratified  and  confirmed,  and  all  moneys  or  revenues 
derived  from  sales  or  disposals  heretofore  made,  or  made  under  au- 
thority of  this  Act,  shall  remain  the  property  of  said  Territory.    (34 
Stat.  204.) 

This  was  an  act  entitled  "An  act  to  proTide  for  the  disposition  of  certain 
property  in  the  Territory  of  Hawaii." 

Previous  provisions  relating  to  the  possession,  etc,  of  the  property  ceded 
to  the  United  States,  were  made  by  Act  April  30,  1900,  c.  339,  {  91,  ante,  f 
3729. 

Notes  of  Deoisioiis 

Sale  of  property.— Sale  by  superin-  annexation,  not  having  been  authorized 
tendent  of  public  works  of  Hawaii  of  by  congress,  was  void.  (1905)  25  Op. 
vessel   acquired  by   United  States   on      Atty.  €^n.  522. 

§  3738.  (Res.  July  7,  1898,  No.  55.)  Assumption  by  United  States 
of  Hawaiian  public  debt. 
The  public  debt  of  the  Republic  of  Hawaii,  lawfully  existing  at 
the  date  of  the  passage  of  this  joint  resolution,  including  the 
amounts  due  to  depositors  in  the  Hawaiian  Postal  Savings  Bank,  is 
hereby  assumed  by  the  Government  of  the  United  States ;  but  the 
liability  of  the  United  States  in  this  regard  shall  in  no  case  exceed 
four  million  dollars.    (30  Stat.  751.) 

This  was  a  provision  of  the  resolution  of  annexation,  cited  above. 
A  farther  provision  of  said  resolution,  that  so  long  as  the  existing  govern- 
ment and  commercial  relations  of  Hawaii  continued,  that  government  should 
pay  the  interest  on  the  debt,  is  omitted,  as  temporaiy  merely. 

Provisions  for  the  payment  of  the  depositors  in  the  Hawaiian  Postal  Sav- 
ings Bank  were  made  by  Act  AprU  80,  1900,  c  339,  §  102,  31  Stat  161. 

Notes  of  Deoisioiis 

Presentation  of  olalms^i— Certain  matic  channels,  and  then  be  transmitted 
claims  of  foreign  subjects  against  to  the  government  of  Hawaii  for  ad- 
Hawaii  which  accrued  prior  to  annexa-  Justment  (1899)  22  Op.  Atty.  Gen. 
tion  and  which  have  been  presented  to  584. 

the  Department  of  State  should  proper-  Similar  claims  of  dtisens  of  the  United 

ly   be    presented    to,   considered,    and  States  may  be  presented  directly  to  the 

paid  by  the  Hawaiian  government.    All  Hawaiian  government,   or  such   other 

such  claims  should  first  be  received  by  proceedings  be  taken  in  court  as  the 

the  Department  of  State,  through  diplo-  monidpal  laws  of  Hawaii  allow.    Id. 
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These  and  similar  questions  may  be  tion,  bat  the  Attorney  (General  cannot 
submitted  by  the  Department  of  State  consistently  advise  such  reference.  Id. 
to  the  Court  of  Claims  for  determina- 

§  3739.  (Act  AprU  30,  1900,  c.  339,  §  102.)     Postal  savings  bank 
laws  abolished. 
The  laws  of  Hawaii  relating  to  the  establishment  and  conduct  of 

any  postal  savings  bank  or  institution  are  hereby  abolished.     (31 

Stat.  161.) 

Further  provisions  of  this  section  authorized  the  Secretary  of  the  Treasury 
to  pay  the  amounts  on  deposit  in  the  postal  savings  bank  to  the  persons  en- 
titled thereto,  appropriated  the  money  necessary,  and  provided  that  the  de- 
mands should  be  certified  to  be  correct  by  the  chief  executive  of  Hawaii, 
sealed  with  the  territorial  seal,  countersigned  by  the  secretary,  and  approved 
by  the  Secretary  of  the  Interior,  and  that  after  such  demands  were  so  paid 
neither  the  United  States  nor  Hawaii  should  be  l^ble  any  further  in  respect 
thereto.  Section  103  of  this  act  provided  that  any  money  of  the  postal  savings 
bank  unpaid  to  persons  entitled  thereto  on  July  1,  1901,  and  any  assets  of 
the  bank,  should  be  turned  over  to  the  Treasurer  of  the  United  States.  These 
provisions  were  temporary  merely,  and  are  therefore  omitted. 

The  governor  was  authorized  to  certify  demands  for  deposits  in  the  postal 
savings  bank  of  a  deceased  person  for  whom  there  was  no  executor  or  ad- 
ministrator as  being  due  to  those  entitled  to  inherit  the  personal  estate  under 
the  laws  of  Hawaii,  claims  for  deposits  in  the  bank  not  presented  for  certifi- 
cation within  two  years  of  the  passage  of  the  act  were  barred,  and  the  balance 
left  after  all  claims  were  paid  was  to  be  applied  to  the  reduction  of  the 
public  debt  of  Hawau,  by  Act  May  19,  1908,  c.  175,  35  Stat  165. 

§  3740.  (Act  Jan.  14,  1903,  c.  186,  §  1.)     Hawaiian  silver  coins; 
receivable  for  dues  to  government  of  Territory  of  Hawaii  and 
of  United  States. 
The  silver  coins  that  were  coined  under  the  laws  of  Hawaii,  when 
the  same  are  not  mutilated  or  abraded  below  the  standard  of  cir- 
culation, shall  be  received  at  the  par  of  their  face  value  in  payment 
of  all  dues  to  the  government  of  the  Territory  of  Hawaii  and  of  the 
United  States,  and  the  same  shall  not  again  be  put  into  circulation, 
but  they  shall  be  recoined  in  the  mints  as  United  States  coins.    (32 
Stat.  770.) 

This  section  and  the  six  sections  next  following  were  part  of  an  act  en- 
titled "An  act  relating  to  Hawaiian  silver  coinage  and  silver  certificates," 
cited  above. 

Section  8  of  said  act  made  an  appropriation  for  the  expenses  of  transport- 
ing the  coins  to  and  from  the  mint     It  is  omitted  as  temporary  merely. 

§  3741.  (Act  Jan.  14,  1903,  c.  186,  §  2.)  Recoinage  into  United 
States  subsidiary  silver  coins. 
When  such  coins  have  been  received  by  either  Government  they 
shall  be  transmitted  to  the  mint  at  San  Francisco,  in  sums  of  not 
less  than  five  hundred  dollars,  to  be  recoined  into  subsidiary  silver 
coins  of  the  United  States,  the  expense  of  transportation  to  be 
paid  by  the  United  States.    (32  Stat.  770.) 

§  3742.  (Act  Jan.   14,  1903,  c.  186,  §  3.)     Exchange  for  .United 
States  silver  coins. 

Any  collector  of  customs  or  of  internal  revenue  of  the  United 
States  in  the  Hawaiian  Islands  shall,  if  he  is  so  directed  by  the 
Secretary  of  the  Treasury,  exchange  standard  silver  coins  of  the 
United  States  that  are  in  his  custody  as  such  collector  with  the  gov- 
ernment of  Hawaii,  or  with  any  person  desiring  to  make  such  ex- 
change, for  coins  of  the  government  of  Hawaii,  at  their  face  value 
when  the  same  are  not  abraded  below  the  lawful  standard  of  cir- 
culation, and  the  Treasurer  of  the  United  States,  under  the  direc- 
tion of  the  Secretary  of  the  Treasury,  is  authorized  to  deposit  such 
silver  coins  of  the  United  States  as  shall  be  necessary  with  the  col- 
lector of  customs  or  of  internal  revenue  at  Honolulu  or  at  any  Gov- 
ernment depository  for  the  purpose  of  making  such  exchange  un- 
der such  regulations  as  he  may  prescribe.    (32  Stat.  771.) 
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§  3743.  (Act  Jan.  14,  1903,  c.  186,  §  4.)  Recoinagc  of  mutilated  or 
abraded  coins;  payment  therefor. 
Any  silver  coins  struck  by  the  government  of  Hawaii  that  are 
mutilated  or  abraded  below  such  standard  may  be  presented  for 
recoinage  at  any  mint  in  the  United  States  by  the  person  owning 
the  same,  or  his  or  her  agents,  in  sums  of  not  less  than  fifty  dol- 
lars, and  such  owner  shall  be  paid  for  such  coins  by  the  superin- 
tendent of  the  mint  the  bullion  value  per  troy  ounce  of  the  fine  sil- 
ver they  contain  in  standard  silver  coin  of  the  United  States,  and 
such  bullion  shall  be  coined  into  subsidiary  coinage  of  the  United 
States.    (32  Stat.  771.) 

§  3744.  (Act  Jan.  14,  1903,  c.  186,  §  5.)  Legal  tender  in  Hawaii  un- 
til January  1,  1904. 
Silver  coins  heretofore  struck  by  the  government  of  Hawaii  shall 
continue  to  be  legal  tender  for  debts  in  the  Territory  of  Hawaii, 
in  accordance  with  the  laws  of  the  Republic  of  Hawaii,  until  the 
first  day  of  January,  nineteen  hundred  and  four,  and  not  afterwards. 
(32  Stat.  771.) 

§  3745.  (Act  Jan.  14,  1903,  c  186,  §  6.)  Hawaiian  silver  certifi- 
cates; redemption  by  Territorial  Government. 
Any  silver  certificates  heretofore  issued  by  the  government  of  the 
Hawaiian  Islands,  intended  to  be  circulated  as  money,  shall  be  re- 
deemed by  the  Territorial  government  of  Hawaii  on  or  before  the 
first  day  of  January,  nineteen  hundred  and  five,  and  after  said  date 
it  shall  be  unlawful  to  circulate  the  same  as  money.    (32  Stat.  771.) 

§  3746.  (Act  Jan.  14,  1903,  c.  186,  §  7.)     United  States  not  bound 

to  redeem  Hawaiian  silver  certificates  or  silver  coin,  except  as 

stated  in  act. 

Nothing  in  this  Act  contained  shall  bind  the  United  States  to 

redeem  any  silver  certificates  issued  by  the  government  of  Hawaii, 

or  any  silver  coin  issued  by  such  government,  except  in  the  manner 

and  upon  the  conditions  stated  in  this  Act  for  the  recoinage  of 

Hawaiian  silver.    (32  Stat.  771.) 


CHAPTER  THREE  C 

Porto  Rico 

See.  See 

3747.  Territory    to   which    act   applies  3752.  Duties     collected     to     constitute 

and  included  under  name  Por-  fund  for  benefit  of  Porto  Rico; 

to  Rico.  Secretary  of  Treasury  to  estab- 

3748.  Duties   on   foreign   imports   into  Ush   ports  of  entry  and   make 

Porto  Rico.  rules    and    regulations;     duties 

3749.  Duties     on     commerce     between  paid    to    civil    government    as 

Porto    Rico    and    the    United  goon  as  organized. 
States;     tax    on    manufactured 

articles  equal  to  internal  reve-  general  pbovisions 
nue   tax;    free   trade  after  es- 
tablishment of  local  taxation  in  3753.  Capital. 
Porto  Rico.  8754.  Former  Spanish  subjects  residing 

8750.  Taxes  on  articles  of  Porto  Rican  in  islands  and  their  children  to 

manufacture  coming  into  Unit-  be  citizens  of  Porto  Rico;    ex- 

ed  States  to  t>e  paid  by  affixing  ceptions;  citizens  of  Porto  Rico 

stnmps:  deputy  collector  at  San  and   of  United   States  residing 

Jnan,  Porto  Rico;    issuance  of  therein  to  constitute  body  pol- 

stamps;     duties,    compensation,  itic  under  name  of  the  People 

and  expenses  of  deputy  coUec-  of  Porto  Rico, 

tor.  3756.  Laws  of  Porto  Rico  continaed  in 

8751.  Bond  of  deputy  collector  for  Por-  force;    exceptions;    marriage  of 


to  Rico.  priests,  etc;    adultery. 
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3756.  Nationalization   of    Porto    Rican 

vessels;  coasting- trade  laws  to 
govern  trade  with  Porto  Rico. 

3757.  Quarantine   stations  and   regula- 

tions. 

3758.  Redemption      of      Porto      Rican 

coins;  rate  of  exchange;  re- 
coinage;  not  legal  tender  for 
future  debts;  regulations;  pay- 
ment of  existing  debts. 

3759.  Expenses  of  government  and  in- 

ternal improvements  to  be  paid 
out  of  Porto  Rican  revenues; 
exceptions. 

3760.  Property  acquired  from  Spain  un- 

der control  of  government  of 
Porto  Rico;  harbor  areas  and 
navigable  waters  excepted. 

3761.  Reservation     of     certain     public 

lands  and  buildings  for  public 
purposes  of  the  United  States; 
other  public  lands,  etc.,  grant- 
ed to  Porto  Rico;  release  of 
claims  by  Porto  Rico  to  lands 
reserved  by  United  States;  pri- 
vate rights  not  affected. 

3762.  Laws  of  United  States  extended 

to  Porto  Rico;   exceptions. 

3763.  Power   to   amend   or   repeal   any 

law  continued  in  force  granted 
to  legislature. 

3764.  Style  of  judicial  process;   oath  of 

officials. 

THE  GOVEBNOB 

3765.  The  governor,  appointment;  term; 

residence  and  office;  powers; 
reports;  duties  delegated  by 
the  President. 

THE  EXECUTIVE  COUNCIL 

3766.  Executive  council;   members;   ap- 

pointment; term;  powers  and 
duties  of  council. 

3767.  Secretary;    duties. 

3768.  Secretary  to  act  as  governor  in 

case  of  death,  removal,  etc.,  of 
governor. 

3769.  Attorney-general;  i>owers  and  du- 

ties. 

3770.  Treasurer;    powers  and  duties. 

3771.  Auditor;    duties. 

3772.  Commissioner     of     the     interior; 

powers  and  duties. 

3773.  Commissioner  of  education;   pow- 

ers and  duties. 

3774.  Other    members   of   council;    du- 

ties;   compensation. 

3775.  All  reports  to  be  made  to  an  ex- 

ecutive department  of  the  Unit- 
ed States  to  be  designated  by 
the  President;  all  matters  re- 
lating to  government  of  Porto 
«  Rico  within  jurisdiction  of  that 
department. 

HOUSE  OF  DELEGATES 

3776.  Legislative    assembly;     executive 

council  and  house  of  delegates; 
number  of  delegates. 

3777.  Districts  for  election  of  delegates. 

ELECTION  OF  DELEGATES 

3778.  First  election  of  delegates;    term 

of  office;    qualifications  of  vot- 


Sec 

ers;  organization  of  house; 
length  of  session;  enacting 
clause  of  laws;  compensation 
of  members;  subsequent  elec- 
tions. 

8779.  Powers  of  house  of  delegates; 
qualifications  of  members. 

3780.  Passage  of  bills;  approval  or  ve- 
to by  governor;  adoption  over 
veto;  failure  of  governor  to  ap- 
prove or  veto;  power  of  Con- 
gress to  annul  laws:  failure  to 
make  necessary  appropriations 
for  the  support  of  the  govern- 
ment. 

8781.  Scope  of  legislative  power;  grants 

of  public  and  quasi-public  fran- 
chises, etc 

8782.  Franchises  to  be  approved  by  the 

President 

3783.  Special  provisions  in  franchises, 

etc.;  real  estate  holdings  of  cor- 
porations restricted. 

THE  JUDICIABY 

3784.  Existing  courts,  jurisdiction,  and 

procedure  continued;  appoint- 
ment of  justices  and  marshal  of 
the  supreme  court;  appointment 
of  judges  of  the  district  court; 
selection  of  other  officers;  pow- 
er of  legislature. 
8785.  Judicial  district  of  Porto  Rico; 
judge,  attorney  and  marshal;  ap- 
pointment; terms  of  office;  of- 
ficers of  court;  jurisdiction; 
procedure;  writs  of  error  and 
appeals  and  removal  of  causes 
from  courts  of  Porto  Rico;* 
terms  of  court;  proceedings 
conducted  in  English;  district 
court  to  succeed  provisional 
court 

3786.  Jurisdiction  of  United  States  dis- 

trict court  extended. 

3787.  Justice  of  supreme  court  of  Porto 

Rico  may  be  designated  as  tem- 
porary or  special  judge  of  Unit- 
ed States  district  court  in  ab- 
sence, etc.,  of  district  judge. 

3788.  Jurors  in  United   States  district 

court;  qualifications;  exemx)- 
tions;    selection. 

3789.  Fees    and    expenses    of    district 

court  payable  from  Porto  Rican 
revenues;  fees  earned  to  be- 
come part  of  Porto  Rican  reve- 
nues;   fees  of  commissioners. 

3790.  Fees  and  mileage  of  jurors  and 

witnesses. 

3791.  Writs  of  error  and  appeals  from 

supreme  court  of  Porto  Rico 
and  United '  States  district  court 
to  United  States  Supreme 
Court;  habeas  corpus;  proceed- 
ings in  United  States  Supreme 
Court  to  be  in  English  lan- 
guage. 

3792.  Salaries  of  officials  except  Presi- 

dential appointees  fixed  by  ex- 
ecutive council  and  payable 
from  Porto  Rican  revenues;  not 
to  be  changed  during  incumben- 
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Sac  Sec. 

cy;   salaries  of  Presidential  ap-  3799.  CJonstruction  of  wharves,  etc^  aa- 
pointees    payable    from    Porto  thorized. 

Rican  revenues;  amounts  of  sal-  3800.  Meaning    of    word    "person"    as 
aries.  used  in  act. 

3793.  Salary  of  commissioner  of  educa-  3801.  Restrictions  upon  powers;    time 

tion;    salanes  of  district  court  to    be    limited;    reservation   of 

officials  fixed  by  executive  coun-  right   to   purchase;    subject  to 

cil.  amendment  or  repeal;  wharfage 

3794.  Salaries  of  municipal  officers  and  ^ees,    etc.,    subject    to    control; 

other  municipal  expenses  paya-  dredging;     time    for    beginning 

ble  from  municipal  revenues.  ^^^  completion  of  work;   exten- 

3795.  Export   duties   prohibited;    taxes  sion;    accounts  of  exi>endituTe; 

and  license  tek;   public  indebt-  subletting,    sale,    etc      witiiout 

edness;    limitation.  ^?.?^^  ^"*  }""  cp^JP^f^o'  P^ 

o'7€Ui    T>     T   J    "»i"«vuu.  hibited;    prior  right   to  vessels 

3796.  Resident  commissioner;    election;  ^^^^  by  United  States;    fur- 

salary;    quaUfications.  ther  restrictions  may  be  impos- 

3797.  Resident  commissioner;   traveling  ed  by  Secretary  of  War. 

expenses;      commencement      of      3802.  Applicant  must  be  owner  or  les- 
term  of  office.  see  of  approaches  to  shore  end; 

3798.  Manner  of  payment  of  salary  and  application      accompanied      by 

expenses    of    resident    commis-  plans    and    specifications;     ap- 

sioner.  proval  by  Chief  of  Engineers. 

3803.  Existing  righU  not  affected. 

The  island  of  Porto  Rico  and  the  adjacent  islands  ceded  to  the  United 
States  by  Spain  by  the  Treaty  of  Dec.  10,  1898,  30  Stat  1754,  were  included 
under  the  name  Porto  Rico,  and  a  dvil  government  therefor  was  provided,  by 
Act  AprU  12,  1900,  c  191,  31  Stat.  77. 

This  chapter  includes  the  provisions  of  said  Porto  Rico  Government  Act 
and  of  subsequent  acts  amendatory  thereof  or  otherwise  relating  to  the  same 
subject,  general,  and  permanent  in  their  nature,  which  remain  in  force  and 
applicable  to  said  islands. 

§  3747.  (Act  April  12,  1900,  c.  191.  §  1.)  Territory  to  which  act 
applies  and  included  under  name  Porto  Rico. 
The  provisions  of  this  Act  shall  apply  to  the  island  of  Porto 
Rico  and  to  the  adjacent  islands  and  waters  of  the  islands  lying 
east  of  the  seventy-fourth  meridian  of  longitude  west  of  Green- 
wich, which  were  ceded  to  the  United  States  by  the  Government 
of  Spain  by  treaty  entered  into  in  the  tenth  day  of  December, 
eighteen  hundred  and  ninety-eight;  and  the  name  Porto  Rico,  as 
used  in  this  Act,  shall  be  held  to  include  not  only  the  island  of  that 
name,  but  all  the  adjacent  islands  as  aforesaid.     (31  Stat.  77.) 

This  was  the  first  section  of  an  act  entitled  "An  act  temporarily  to  provide 
revenues  and  a  civil  government  for  Porto  Rico,  and  for  other  purposes,''  cited 
above. 

Sections  2-4,  6-30  of  said  act  are  set  forth  post,  |§  3748,  3749,  3752-3760, 
3762-3774.  3776-3781,  3784.  3785.  3791,  3792,  3794-3796. 

Section  5  subjected  goods  previously  imported  from  Porto  Rico  and  not  yet 
entered,  or  under  bond,  to  the  duties  imposed  by  that  act  and  no  others,  and 
provided  that  when  duties  were  based  upon  weight,  they  should  be  levied 
and  collected  upon  the  weight  at  time  of  entry. 

Section  40  created  a  commission  to  compile  and  revise  the  laws  of  Porto 
Rico  and  to  frame  and  report  necessary  legislation,  and  required  a  final  report 
from  said  commission  on  or  before  one  year  from  the  passage  of  the  act. 

Section  41  provided  that  the  act  should  take  effect  and  be  in  force  from 
and  after  May  1,  1900. 
These  sections  were  temporary  merely  in  their  nature,  and  are  omitted. 
Provisions  relating  to  the  Porto  Rico  regiment  of  infantry  were  made  by 
Act  Feb.  2,  1901,  c.  192,  fi  37,  Act  March  2.  1903,  c.  975,  Act  April  23.  1904, 
c,  1485,  Act  May  11,  1908.  c.  163.  Act  May  27.  1908,  c  201,  Act  March  4, 
1915,  c.  143,  §  1.  and  Act  June  3,  1916,  c.  134.  S  21,  ante,  fS  1745-1753a. 

Provisions  authorizing  acknowledgment  of  deeds  affecting  land  in  the  District 
of  Columbia  or  any  Territory  of  the  United  States,  before  any  notary  public 
in  Porto  Rico,  the  certificate  of  the  notary  to  be  accompanied  by  a  certificate 
of  the  attorney-general  of  Porto  Rico  that  the  notary  was  the  oflScer  he  pur- 
ported to  be,  were  made  by  Act  March  22,  1902,  c  273,  ante,  S  3260. 

In  the  event  that  the  bill  for  an  act  entltied  **An  act  to  provide  a  civil  gov- 
emment  for  Porto  Rico  and  for  other  purposes"  was  not  enacted  at  the  first 
session  of  the  Sixty-Fourth  Congress,  in  1916,  it  was  provided  that  the  elec- 
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§   3748 


tlon  in  Porto  Rico,  fixed  for  the  first  Tuesday  after  the  'first  Monday  in  Novem- 
her,  1916,  should  be  postponed  to  a  date  to  be  thereafter  fixed  by  the  President, 
and  the  incumbents  of  the  offices  which  were  to  be  filled  at  that  election  should 
continue  in  office  until  the  officers  elected  at  the  postponed  election  should 
qualify,  by  the  urgent  deficiency  appropriation  act  for  the  fiscal  year  1916,  Act 
Sept  8,  1916,  c  464,  S  6,  39  Stat 

Notes  of  Deoisioiui 


Cession.— The  relinquishment  of  sov- 
ereignty oyer  and  the  cession  of  domain 
by  Spain  to  the  United  States  of  the 
island  of  Porto  Rico  by  the  treaty  of 
Paris  of  April  11,  1899  (30  Stat  1754), 
must  be  regarded  as  immediate  and  ab- 
solute from  the  date  of  its  signature, 
subject  only  to  the  possibility  of  a  fail- 
ure of  ratification.  (1901)  23  Op.  Atty. 
Gen.  551. 

Islands  Included.— Under  the  treaty  of 
peace  with  Spain  (30  Stat  1755),  the 
Culebra  Islands  constitute  a  part  of 
Porto  Rico.  (1901)  23  Op.  Atty.  Gen. 
564. 

The  United  States  possesses  a  valid 
and  complete  title  to  the  whole  of  Mir- 
afiores  Island.  That  island  did  not  be- 
long to  Porto  Rico  before  the  cession, 
and  by  the  treaty  of  peace  title  to  it  was 
transferred  by  Spain  to  the  United 
States.    (1904)  25  Op.  Atty.  Gen.  193. 

License  to  bulldlno  and  maintain 
wharf  prior  to  Porto  Rican  Aot^— Prior 


to  Act  Porto  Rico  April  12,  1900  (sec- 
tion 3747  et  seq.),  the  Secretary  of 
War  had  authority,  under  section  9910, 
post,  to  issue  a  license  for  the  building 
and  maintenance  of  a  wharf  in  the  har- 
bor of  San  Juan,  P.  R.,  and  the  rules 
imposed  by  section  3783,  post,  on  the 
grant  of  franchises  by  the  executive 
council  of  that  island  do  not  extend  to 
an  antecedent  license  granted  by  him. 
(1901)  23  Op.  Atty.  Gen.  552. 

The  power  to  revoke  the  license  so 
granted  is  vested  in  the  Secretary  of 
War,  and  so  long  as  it  is  unrevoked, 
the  rebuilding  of  the  wharf,  under  such 
license,  is  subject  to  his  control  and 
supervision,  and  not  to  that  of  the  ex- 
ecutive council.    Id. 

Cited  without  definite  application, 
Dooley  v.  U.  S.  (1901)  22  Sup.  Ct  62, 
64,  183  U.  S.  151,  46  L.  Ed.  128: 
Gromer  v.  Standard  Dredging  Co. 
(1912)  32  Sup.  Ct  499,  501,  502,  224 
U.  S.  362,  56  L.  Ed.  801. 


§  3748.  (Act  April  12,  1900,  c.  191,  §  2.)     Duties  on  foreign  im- 
ports  into  Porto  Rico. 

On  and  after  the  passage  of  this  Act  the  same  tariffs,  customs, 
and  duties  shall  be  levied,  collected,  and  paid  upon  all  articles  im- 
ported into  Porto  Rico  from  ports  other  than  those  of  the  United 
States  which  are  required  by  law  to  be  collected  upon  articles  im- 
ported into  the  United  States  from  foreign  countries:  Provided, 
That  on  all  coffee  in  the  bean  or  ground  imported  into  Porto  Rico 
there  shall  be  levied  and  collected  a  duty  of  five  cents  per  pound, 
any  law  or  part  of  law  to  the  contrary  notwithstanding :  And  pro- 
vided further.  That  all  Spanish  scientific,  literary,  and  artistic 
works,  not  subversive  of  public  order  in  Porto  Rico,  shall  be  ad- 
mitted free  of  duty  into  Porto  Rico  for  a  period  of  ten  years,  reck- 
oning from  the  eleventh  day  of  April,  eighteen  hundred  and  ninety- 
nine,  as  provided  in  said  treaty  of  peace  between  the  United  States 
and  Spain:  And  provided  further.  That  all  books  and  pamphlets 
printed  in  the  English  language  shall  be  admitted  into  Porto  Rico 
free  of  duty  when  imported  from  the  United  States.     (31  Stat.  77) 

Notes  of  Deoisioiui 

by  treaty,  was  properly  made  under  the 
war  power  by  Qeneral  Miles'  order  of 
July  26, 1898,  which  merely  extends  the 
existing  regulations,  and  by  the  tariffs 
of  August  19,  1898,  and  February  1, 
1899,  prescribed  by  the  president  as 
commander  in  chief.     Id. 

Goods  imported  into  Porto  Rico  from 
the  United  States  after  the  cession  of 
that  island  to  the  United  States  by 
the  treaty  of  peace  with  Spain  are  not 
subject  to  duties  imposed  by  order  of 
the  military  commander  and  by  the 
President  of  the  United  States  as  com- 
mander in  chief,  though  the  right  to 


Duties  on  imports  into  Porto  Rloo^— 

Porto  Rico  and  the  United  States  were 
foreign  countries  with  respect  to  each 
other,  within  the  meaning  of  the  rev- 
enue laws,  while  the  island  was  in  the 
military  occupation  of  the  United 
States,  before  its  cession  to  the  United 
States  by  treaty.  Dooley  ▼.  U.  S. 
(1901)  21  Sup.  Ct  762,  766,  182  U.  S. 
222,  45  L.  Ed.  1074;  Armstrong  V. 
Same  (1901)  21  Sup.  Ct  827,  182  U. 
S.  243,  45  L.  Ed.  1086. 

The  exaction  of  duties  on  importa- 
tions into  Porto  Rico  from  the  United 
States,  before  the  cession  of  the  island 
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administer  the  government  of  the  island  United  States  was  free  until  Con- 
continued  in  the  military  commander,  gress  should  constitutionally  legislate 
since  bis  power  to  levy  duties  extended  upon  the  subject.  Id. 
only  to  importations  from  foreign  coun- 
tries, and  by  the  treaty  of  cession  the  Cited  without  definite  applicatfon, 
island  ceased  to  be  foreign  country,  and  Amado  v.  U.  S.  (1904)  25  Sup.  Ct  13, 
the  entry  of  goods  from  the  ports  of  the  14,  195  U.  S.  172,  49  L.  Ed.  145. 

§  3749.  (Act  April  12,  1900,  c.  191,  §  3.)  Duties  on  commerce  be- 
tween Porto  Rico  and  the  United  States ;  tax  on  manufactured 
articles  equal  to  internal  revenue  tax;  free  trade  after  estab- 
lishment of  local  taxation  in  Porto  Rico. 

On  and  after  the  passage  of  this  act  all  merchandise  coming  into 
the  United  States  from  Porto  Rico  and  coming  into  Porto  Rico 
from  the  United  States  shall  be  entered  at  the  several  ports  of  en- 
try upon  payment  of  fifteen  per  centum  of  the  duties  which  are  re- 
quired to  be  levied,  collected,  and  paid  upon  like  articles  of  mer- 
chandise imported  from  foreign  countries;  and  in  addition  thereto 
upon  articles  of  merchandise  of  Porto  Rican  manufacture  coming 
into  the  United  States  and  withdrawn  for  consumption  or  sale  up- 
on payment  of  a  tax  equal  to  the  internal-revenue  tax  imposed  in 
the  United  States  upon  the  like  articles  of  merchandise  of  domestic 
manufacture;  such  tax  to  be  paid  by  internal-revenue  stamp  or 
stamps  to  be  purchased  and  provided  by  the  Commissioner  of  In- 
ternal Revenue  and  to  be  procured  from  the  collector  of  internal 
revenue  at  or  most  convenient  to  the  port  of  entry  of  said  mer- 
chandise in  the  United  States,  and  to  be  affixed  under  such  reg- 
ulations as  the  Commissioner  of  Internal  Revenue,  with  the  ap- 
proval of  the  Secretary  of  the  Treasury,  shall  prescribe ;  and  on  all 
articles  of  merchandise  of  United  States  manufacture  coming  into 
Porto  Rico  in  addition  to  the  duty  above  provided  upon  payment 
of  a  tax  equal  in  rate  and  amount  to  the  internal-revenue  tax  im- 
posed in  Porto  Rico  upon  the  like  articles  of  Porto  Rican  manu- 
facture :  Provided,  That  on  and  after  the  date  when  this  Act  shall 
take  effect,  all  merchandise  and  articles,  except  coffee,  not  dutiable 
under  the  tariff  laws  of  the  United  States,  and  all  merchandise  and 
articles  entered  in  Porto  Rico  free  of  duty  under  orders  heretofore 
made  by  the  Secretary  of  War,  shall  be  admitted  into  the  several 
ports  thereof,  when  imported  from  the  United  States,  free  of  duty, 
all  laws  or  parts  of  laws  to  the  contrary  notwithstanding;  ,and 
whenever  the  legislative  assembly  of  Porto  Rico  shall  have  en- 
acted and  put  into  operation  a  system  of  local  taxation  to  meet  the 
necessities  of  the  government  of  Porto  Rico,  by  this  Act  estab- 
lished, and  shall  by  resolution  duly  passed  so  notify  the  President, 
he  shall  make  proclamation  thereof,  and  thereupon  all  tariff  duties 
on  merchandise  and  articles  going  into  Porto  Rico  from  the  United 
States  or  coming  into  the  United  States  from  Porto  Rico  shall 
cease,  and  from  and  after  such  date  all  such  merchandise  and  ar- 
ticles shall  be  entered  at  the  several  ports  of  entry  free  of  duty; 
and  in  no  event  shall  any  duties  be  collected  after  the  first  day  of 
March,  nineteen  hundred  and  two,  on  merchandise  and  articles 
going  into  Porto  Rico  from  the  United  States  or  coming  into  the 
United  States  from  Porto  Rico.     (31  Stat.  77.) 

Tax  on  alcoholic  compounds,  see  post,  §  6123. 

The  payment  of  the  internal  revenue  tax  imposed  by  this  section  npon 
Porto  Rican  manufactures  by  affixing  to  such  articles  before  shipment  the 
proper  internal  revenue  stamp,  and  the  appointment  of  a  deputy  collector  at 
San  Juan,  Porto  Rico,  to  carry  such  provisions  into  effect,  were  authorized  by 
Act  June  29,  1906,  c  8613,  post,  §§  3750,  3751. 

Notes  of  Deciaiomi 

Validity  of  statute.— The  duty  impos-  in  the  powers  of  congress.  Dooley  Y. 
ed  on  imports  into  Porto  Rico  is  with-     U.  S.  (1901)  22  Sup.  Ct  62,  69,  183 
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U.  S.  161,  46  L.  Ed.  128;  Downea  v. 
Bidwell  (1901)  21  Sup.  Ct.  770,  772, 
182  U.  S.  244,  45  L.  Ed.  1088. 

Retroactive  effect.— Any  recognition 
by  congress  of  the  right  to  collect  duties 
upon  importations  from  Porto  Rico,  or 
of  the  status  of  that  island  as  a  for- 
eign country,  which  was  made  by  Act 
March  24,  1900,  can  have  no  retroactive 
effect  as  to  moneys  theretofore  paid  as 
duties  under  protest,  for  which  an  ac- 
tion to  recover  back  had  already  been 
brought  De  Lima  v.  Bidwell  (1901)  21 
Sup.  Ct  743,  182  U.  S.  1,  45  L.  Ed. 
1041. 

Duties  on  imports  from  Porto  Rico 

in  generaiw— Substance,  and  not  name,  is 
the  test  of  the  likeness  between  articles 
of  domestic  and  Porto  Rican  manufac- 
ture for  the  purpose  of  fixing  the  tax. 
Jordan  v.  Roche  (1913)  33  Sup.  Ct 
573,  228  U.  S.  436,  57  L.  Ed.  908. 

Merchandise  from  Porto  Rico,  which 
at  the  time  of  importation  was  not  sub- 
ject to  the  tariff  laws,  because  not  im- 
ported from  a  foreign  country,  did  not, 
by  reason  of  the  fact  that  it  was  enter- 
ed for  warehouse  and  was  not  with- 
drawn until  after  the  passage  of  this 
act,  become  dutiable  under  the  provision 
in  said  act  that  duty  should  be  enacted 
on  "merchandise  previously  entered 
♦  ♦ '  ♦  under  bond  for  warehousing." 
Bidwell  V.  Levi,  Blumenstiel  &  Co. 
(1906)  147  Fed.  225,  77  C.  C.  A.  367. 

Under  the  provision  of  the  treaty  of 
Paris  by  which  Spain  ceded  to  the 
United  States  Porto  Rico  and  other  is- 
lands, the  ceded  territory  remained  a 
foreign  country,  within  the  meaning  of 
the  customs  law,  making  merchandise 
imported  from  Porto  Rico  into  the 
United  States,  after  the  signing  of  the 
treaty,  but  before  any  action  by  con- 
gress, subject  to  the  same  duties  as 
importations  from  other  foreign  coun- 
tries. Goetze  v.  U.  S.  (C.  C.  1900)  103 
Fed.  72,  judgment  reversed  (1901)  21 
Sup.  Ct.  742,  182  U.  S.  221,  45  L.  Ed. 
1065. 

Duties  under  section  5  of  the  Foraker 
act  on  goods  previously  imported  from 
Porto  Rico.  De  Pass  v.  Bidwell  (C.  C. 
1903)  124  Fed.  615. 

Autliority  of  president  to  alter  laws.— 

The  president  has  no  authority  to  alter 
the  laws  under  which  duties  on  imports 
from  Porto  Rico  into  the  United  States 
are  required  to  be  paid.  (1899)  22  Op. 
Atty.  Gen.  561. 

Tax  as  'tariff  duty."— The  tax  col- 
lectible under  this  section  is  not  a 
"tariff  duty*'  within  the  meaning  of  the 
provision  that,  whenever  the  legislature 
of  Porto  Rico  shall  put  into  operation 
a  system  of  local  taxation,  the  Presi- 
dent shall  make  proclamation  thereof, 
and  thereupon  all  tariff  duties  upon  im- 
ports or  exports  between  the   United 


States  and  Porto  Rico  shall  cease.  Jor- 
dan V.  Roche  (1913)  33  Sup.  Ct  573, 
228  U.  S.  436,  57  L.  Ed.  908. 

Articles  exported  from  island  to  for- 
eign countries  and  tlience  to  United 
States.— All  articles  of  Porto  Rican  ori- 
gin exported  from  Porto  Rico  to  foreign 
countries  after  the  passage  of  Foraker 
Act  April  12, 1900,  may,  since  the  proc- 
lamation of  the  President  on  July  25, 
1901,  doing  away  with  the  15  per  cent 
duty  imposed  under  section  3  of  that 
act,  be  imported  into  the  United  States 
free  of  duty  under  paragraph  483,  Tar- 
iff Act  July  24,  1897  (30  Stat  195), 
provided  the  articles  have  not  been  ad- 
vanced in  value  or  improved  in  condi- 
tion by  any  process  of  manufacture  or 
other  means.  (1902)  24  Op.  Atty. 
Gen.  65. 

The  free  importation  of  articles  of 
Porto  Rican  origin  which  have  been  ex- 
ported to  foreign  countries  and  thence 
imported  into  the  United  States  does 
not  affect  the  question  of  the  payment 
of  the  internal  revenue  tax  provided 
for  in  this  section.    Id. 

Tobacco  grown  in  island.— Tobacco 
grown  in  Porto  Rico  after  the  cession 
of  that  island  to  the  United  States, 
and  brought  into  this  country  for  ware- 
housing, and  afterwards  exported  to 
Canada  and  thence  returned  to  the 
United  States,  is  subject  to  the  internal 
revenue  tax  provisions  of  this  section, 
but  is  free  of  duty  under  Act  July  24, 
1897,  par.  483  (30  Stat  195).  (1903) 
24  Op.  Atty.  Gen.  612. 

Bay  rum.^Alcoholic  compounds,  see 
post  §  6123. 

Importations  of  bay  rum  from  Porto 
Rico  were  subjected  to  a  tax  equal  to 
the  internal  revenue  tax  on  distilled 
spirits.  Jordan  v.  Roche  (1913)  33 
Sup.  Ct  573,  228  U.  S.  436,  57  L.  Ed. 
908.  CONTRA,  Anderson  v.  Newhall 
(1908)  161  Fed.  906,  88  C.  C.  A.  511; 
Newhall  v.  Jordan  (C.  C.  1906)  149 
Fed.  586  (judgment  affirmed  [1908]  160 
Fed.  661,  87  C.  g.  A.  549). 

A  decision  of  the  Circuit  Court  of 
Appeals  for  the  Second  Circuit  that 
Porto  Rican  bay  rum  was  not  subject  to 
import  duty  under  this  section,  because 
bay  rum  was  not  within  the  definition 
of  distilled  spirits  defined  by  R.  S.  § 
3248,  post,  S  5982,  nor  a  product  of 
distiUation  made  taxable  by  R.  S.  § 
3254,  post,  §  5989,  is  conclusive  on  the 
circuit  courts  in  such  circuit.  Roche  v. 
Jordan  (C.  C.  1909)  175  Fed.  234. 

Such  construction  could  not  be  af- 
fected by  the  subsequent  passage  of 
Act  Feb.  4,  1909,  section  6123,  post, 
declaring  t^at  on  bay  rum  or  any 
article  containing  alcohol  afterwards 
brought  from  Porto  Rico  into  the  Unit- 
ed States  a  tax  should  be  paid  on  any 
spirits  contained  therein.     Id. 
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§  3750.  (Act  June  29,  1906,  c.  3613,  §  1.)     Taxes  on  articles  of 
Porto  Rican  manufacture  coming  into  United  States  to  be  paid 
by  affixing  stamps ;  deputy  collector  at  San  Juan,  Porto  Rico ; 
issuance  of  stamps;    duties,  compensation,  and  expenses  of 
deputy  collector. 
All  United  States  internal-revenue  taxes  now  imposed  by  law  on 
articles  of  Porto  Rican  manufacture  coming  into  the  United  States 
for  consumption  or  sale  may  hereafter  be  paid  by  affixing  to  such 
articles  before  shipment  thereof  a  proper  United  States  internal- 
revenue  stamp  denoting  such  payment,  and  for  the  purpose  of  car- 
rying into  effect  the  provisions  of  this  Act  the  Secretary  of  the 
Treasury  is  authorized  to  grant  to  such  collector  of  internal  rev- 
enue as  may  be  recommended  by  the  Commissioner  of  Internal 
Revenue,  and  approved  by  the  Secretary,  an  allowance  for  the  sal- 
ary and  expenses  of  a  deputy  collector  of  internal  revenue,  to  be 
stationed  at  San  Juan,  Porto  Rico,  and  the  appointment  of  this 
deputy  to  be  approved  by  the  Secretary. 

The  collector  will  place  in  the  hands  of  such  deputy  all  stamps 
necessary  for  the  payment  of  the  proper  tax  on  articles  produced 
in  Porto  Rico  and  shipped  to  the  United  States,  and  the  said  dep- 
uty, upon  proper  payment  made  for  said  stamps,  shall  issue  them 
to  manufacturers  in  Porto  Rico.  All  such  stamps  so  issued  or 
transferred  to  said  deputy  collector  shall  be  charged  to  the  col- 
lector and  be  accounted  for  by  him  as  in  the  case  of  other  tax-paid 
stamps. 

The  deputy  collector  assigned  to  this  duty  shall  perform  such 
other  work  in  connection  with  the  inspection  and  stamping  of  such 
articles,  and  shall  make  such  returns  as  the  Commissioner  of  In- 
ternal Revenue  may,  by  regulations  approved  by  the  Secretary  of 
the  Treasury,  direct,  and  all  provisions  of  existing  law  relative  to 
the  appointment,  duties,  and  compensation  of  deputy  collectors  of 
internal  revenue,  including  office  rent  and  other  necessary  expens- 
es, shall,  so  far  as  applicable,  apply  to  the  deputy  collector  of  in- 
ternal revenue  assigned  to  duty  under  the  provisions  of  this  Act. 
(34  Stat.  620.) 

This  section  and  the  section  next  following  were  an  act  to  provide  means 
for  the  sale  of  internal-revenue  stamps  in  Porto  Rico,  cited  above. 

Internal  revenue  taxes  upon  articles  of  Porto  Rican  manufacture  imported 
into  the  United  States,  equal  to  the  tax  upon  Mke  articles  of  domestic  manu- 
facture, were  imposed  by  Act  April  12,  1900,  c.  191,  fi  8,  ante,  t  3749. 

Cited    without    definite    application, 

l)ooley  V.  U.  S.  (1901)  22  Sup.  Ct  62, 
63,  183  U.  S.  151,  46  L.  Ed.  128. 

§  3751.  (Act  June  29,  1906,  c.  3613,  §  2.)     Bond  of  deputy  collector 
for  Porto  Rico. 

Before  entering  upon  the  duties  of  his  office  such  deputy  col- 
lector shall  execute  a  bond,  payable  to  the  collector  of  internal  rev- 
enue appointing  him,  in  such  amount  and  with  such  sureties  as  he 
may  determine.     (34  Stat.  621.) 

§  3752.  (Act  April  12,  1900,  c.  191,  §  4.)     Duties  coUected  to  con- 
stitute fund  for  benefit  of  Porto  Rico ;  Secretary  of  Treasury 
to  establish  ports  of  entry  and  make  rules  and  regulations; 
duties  paid  to  civil  government  as  soon  as  organized* 
The  duties  and  taxes  collected  in  Porto  Rico  in  pursuance  of 
this  Act,  less  the  cost  of  collecting  the  same,  and  the  gross  amount 
of  all  collections  of  duties  and  taxes  in  the  United  States  upon 
articles  of  merchandise  coming  from  Porto  Rico,  shall  not  be  cov- 
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ered  into  the  general  fund  of  the  Treasury,  but  shall  be  held  as  a 
separate  fund,  and  shall  be  placed  at  the  disposal  of  the  President- 
to  be  used  for  the  government  and  benefit  of  Porto  Rico  until  the 
government  of  Porto  Rico  herein  provided  for  shall  have  been  or- 
ganized, when  all  moneys  theretofore  collected  under  the  provi- 
sions hereof,  then  unexpended,  shall  be  transferred  to  the  local 
treasury  of  Porto  Rico,  and  the  Secretary  of  the  Treasury  shall 
designate  the  several  ports  and  subports  of  entry  in  Porto  Rico 
and  shall  make  such  rules  and  regulations  and  appoint  such  agents 
as  may  be  necessary  to  collect  the  duties  and  taxes  authorized  to 
be  levied,  collected,  and  paid  in  Porto  Rico  by  the  provisions  of  this 
Act,  and  he  shall  fix  the  compensation  and  provide  for  the  pay- 
ment thereof  of  all  such  officers,  agents,  and  assistants  as  he  may 
find  it  necessary  to  employ  to  carry  out  the  provisions  hereof: 
Provided,  however,  That  as  soon  as  a  civil  government  for  Porto 
Rico  shall  have  been  organized  in  accordance  with  the  provisions 
of  this  Act  and  notice  thereof  shall  have  been  given  to  the  Presi- 
dent he  shall  make  proclamation  thereof,  and  thereafter  all  collec- 
tions of  duties  and  taxes  in  Porto  Rico  under  the  provisions  of  this 
Act  shall  be  paid  into  the  treasury  of  Porto  Rico,  to  be  expended 
as  required  by  law  for  the  government  and  benefit  thereof  instead 
of  being  paid  into  the  Treasury  of  the  United  States.  (31  Stat. 
78.) 

The  amount  of  customs  revenue  received  by  the  United  States  on  importa- 
tions from  Porto  Rico  since  its  evacuation  by  the  Spanish  forces  together 
with  all  that  should  thereafter  be  collected  under  the  existing  law  were  placed 
at  the  disposal  of  the  President  to  be  used  for  governmental  and  public  pur- 
poses in  Porto  Rico,  by  Act  March  24,  1900,  c  91,  31  Stat  51. 

Notes  of  Deoisioiui 

Retroactive   effect    of   statute^Any  Act  March  24,  1900  (31  Stat  -51), 

recognition  by  congress  of  the  right  to  which  directs  that  certain  Porto  Rican 

coUect  duties  upon  importations  from  customs  revenues  "shall  be  placed  at 

Porto  Rico,  or  of  the  status  of  that  the   disposal  of  the  President,   to   be 

island  as  a  foreign  country,  which  was  used  for  the  government  now  existing 

made  by  Act  March  24,  1900  (31  Stat  and  which  may  hereafter  be  established 

51),  applying  for  the  benefit  of  Porto  in  Porto  Rico,  and  for  other  govem- 

Rico  the  amount  of  the  customs  rev-  mental    and    public    purposes    therein, 

enue    received    on   importations    from  until  otherwise  provided  by  law,"  vests 

that  island  since  its  evacuation  by  the  in  the  executive  the  power  to  place  the 

Spanish  forces,  can  have  no  retroac-  disbursement  of  such  appropriation  un- 

tive  effect  as  to  moneys  theretofore  paid  der  the  control  of  the  "administrative 

as  duties  under  protest,  for  which  an  authorities"  instead  of  the  "executive 

action  to  recover  back  had  already  been  coundL"     (1901)    23    Op.   Atty.   Gen. 

brought     De  Lima  v.  Bidwell  (1901)  450. 
21  Sup.  Ot  743, 182  U.  S.  1,  45  L.  Ed. 

lO^l^  Disposition  of  storage  oliarges,  etc^— 

_  *       -  ,          -          .  Storage   charges,   fines,   penalties,   and 

Disposition  OTCUStoms  revenues^  forfeitures,  and  other  collections,  not 
Act  April  12,  1900  (31  Stat  77),  does  duties  or  taxes,  made  by  customs  offi- 
not  repeal,  either  expressly  or  by  im-  cers  in  Porto  Rico  in  the  administra- 
phcation,  and  is  not  inconsistent  wi^  tion  of  the  customs  laws,  should  be  de- 
Act  March  24,  1900.  (1900)  23  Op.  posited  to  the  credit  of  the  treasurer 
^^*  ^iS°-  rP\             ,     ,  „      ,.      ^  of  the  United  States.     (1903)  24  Op. 

The    President   may   lawfully   direct  Atty.  Gen.  621. 
that  a  portion  of  the  appropriation  be 

used  for  the  purpose  of  erecting  and  Cited    without    definite    application, 

equipping  schoolhouses  in  that  island.  Jordan   v.  Roche   (1913)   33   Sup.   Gt 

Id.  573,  228  U.  S.  436,  57  L.  Ed.  90a 

OENEBAL  PBOVISIONS 

§  3753.     (Act  April  12,  1900,  c.  191,  §  6.)     Capital. 

The  capital  of  Porto  Rico  shall  be  at  the  city  of  San  Juan  and 
the  seat  of  government  shall  be  maintained  there.     (31  Stat.  79.) 

(4703) 
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§  3754.  (Act  April. 12,  1900,  c.  191,  §  7.)     Former  Spanish  subjects 
residing  in  islands  and  their  children  to  be  citizens  of  Porto 
Rico ;  exceptions ;  citizens  of  Porto  Rico  and  of  United  States 
residing  therein  to  constitute  body  politic  under  name  of  the 
People  of  Porto  Rico. 
All  inhabitants  continuing  to  reside  therein  who  were  Spanish 
subjects  on  the  eleventh  day  of  April,  eighteen  hundred  and  ninety- 
nine,  and  then  resided  in  Porto  Rico,  and  their  children  born  sub- 
sequent thereto,  shall  be  deemed  and  held  to  be  citizens  of  Porto 
Rico,  and  as  such  entitled  to  the  protection  of  the  United  States, 
except  such  as  shall  have  elected  to  preserve  their  allegiance  to  the 
Crown  of  Spain  on  or  before  the  eleventh  day  of  April,  nineteen 
hundred,  in  accordance  with  the  provisions  of  the  treaty  of  peace 
between  the  United  States  and  Spain  entered  into  on  the  eleventh 
day  of  April,  eighteen  hundred  and  ninety-nine ;  and  they,  togeth- 
er with  such  citizens  of  the  United  States  as  may  reside  in  Porto 
Rico,  shall  constitute  a  body  politic  under  the  name  of  The  People 
of  Porto  Rico,  with  governmental  powers  as  hereinafter  conferred, 
and  with  power  to  sue  and  be  sued  as  such.     (31  Stat.  79.) 

Note*  of  Deolflloiui 

Citizens.— Under  article  IX  of  the  Suits  against  government.— The  gov- 
treaty  of  Paris,  1898  (30  Stet  1759),  emment  which  Organic  Act  April  12, 
a  Spaniard  born  in  the  Peninsula,  who  1900,  established  at  Porto  Rico  is  not 
died  in  Cuba  before  the  expiration  of  taken  out  of  the  general  rule  exempt- 
one  year  from  the  ratification  of  that  ing  a  government  sovereign  in  its  at- 
treaty,  was,  in  the  contemplation  of  the  tributes  from  suit  without  its  consent 
treaty,  a  Spanish  subject  at  the  time  by  this  section.  People  of  Porto  Rico 
of  his  death.  (1900)  23  Op.  Atty.  Gen.  v.  Rosaly  y  Castillo  (1913)  33  Sup.  Ct 
93.  352.  227  U.  S.  270,  57  L.  Ed.  507. 

The   native  inhabitants   did   not  be-  Porto  Rico,  by  virtue  of  this  act,  pos- 

come  citizens  of  the  United  States  by  sesses    sufficient    of    the    qualities    of 

virtue  of  the  cession  by  Spain  by  means  sovereignty  to  exempt  it  from  liability 

of  the  treaty  of  Paris  of  1898.    (1901)  to  process  and  jurisdiction  of  the  courts 

23  Op.  Atty.  Gen.  370.  of  New  York.     Richmond  v.  People  of 
The  act  for   the   temporary  govern-  Porto  Rico  (1906)  99  N.  Y.  S.  743,  51 

ment  of  Porto  Rico  did  not  confer  fed-  Misc.  Rep.  202. 

eral   citizenship   upon   the   inhabitants  Cited    without    definite    application, 

of  that  island.    Id.  Gonzales   v.    Williams   (1904)    24    Sup. 

A  native  Porto  Rican,  although  tern-  Ct  177.  179,  192  U.  S.  1,  48  L.  Ed. 

porarily  living  in  France  on  the  11th  317;    Martinez  v.  La  Assodacion   De 

day  of  April,  1809,  is,  under  this  sec-  Senoras  Damas   Del   Santo   Asilo    De 

tion,  a  citizen  of  Porto  Rico.     (1902)  Ponce    (1909)    29   Sup.    Ct   327,   329, 

24  Op.  Atty.  Gen.  40.  213  U.  S.  20,  63  L.  Ed.  679. 

§  3755.  (Act  April  12,  1900,  c.  191,  §  8.)  Laws  of  Porto  Rico  con- 
tinued in  force;  exceptions;  marriage  of  priests,  etc.;  adul- 
tery. 
The  laws  and  ordinances  of  Porto  Rico  now  in  force  shall  con- 
tinue in  full  force  and  effect,  except  as  altered,  amended,  or  modi- 
fied hereinafter,  or  as  altered  or  modified  by  military  orders  and 
decrees  in  force  when  this  Act  shall  take  effect,  and  so  far  as  the 
same  are  not  inconsistent  or  in  conflict  with  the  statutory  laws  of 
the  United  States  not  locally  inapplicable,  or  the  provisions  hereof, 
until  altered,  amended,  or  repealed  by  the  legislative  authority 
hereinafter  provided  for  Porto  Rico  or  by  Act  of  Congress  of  the 
United  States :  Provided,  That  so  much  of  the  law  which  was  in 
force  at  the  time  of  cession,  April  eleventh,  eighteen  hundred  and 
ninety-nine,  forbidding  the  marriage  of  priests,  ministers,  or  fol- 
lowers of  any  faith  because  of  vows  they  may  have  taken,  being 
paragraph  four,  article  eighty-three,  chapter  three,  civil  code,  and 
which  was  continued  by  the  order  of  the  secretary  of  justice  of 
Porto  Rico,  dated  March  seventeenth,  eighteen  hundred  and  nine- 
ty-nine, and  promulgated  by  Major-General  Guy  V.  Henry,  United 

(4704)  . 
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States  Volunteers,  is  hereby  repealed  and  annulled,  and  all  persons 
lawfully  married  in  Porto  Rico  shall  have  all  the  rights  and  reme- 
dies conferred  by  law  upon  parties  to  either  civil  or  religious  mar- 
riages :  And  provided  further.  That  paragraph  one,  article  one  hun- 
dred and  five,  section  four,  divorce,  civil  code,  and  paragraph  two, 
section  nineteen,  of  the  order  of  the  minister  of  justice  of  Porto 
Rico,  dated  March  seventeenth,  eighteen  hundred  and  ninety-nine, 
and  promulgated  by  Major-General  Guy  V.  Henry,  United  States 
Volunteers,  be,  and  the  same  hereby  are,  so  amended  as  to  read: 
"Adultery  on  the  part  of  either  the  husband  or  the  wife."  (31 
Stat.  79.) 

Note*  of  Deoisioiui 

Laws  oontinyed  In  foree^-^Damages 
for  a  wrongful  attachment  may,  in  yiew 
of  this  section,  be  assessed  in  the  spe- 
cial proceeding  provided  by  Code  Civ. 
Proc.  Porto  Rico,  arts,  1409-141Bv 
where  attachments  have  wrongfully 
been  issued  and  vacated  for  any  cause. 
Fernandez  y  Perez  v.  Perez  y  Fernan- 
dez (1906)  26  Sup.  Ct.  561,  565,  202 
U.  S.  80,  60  L.  Ed.  942. 


Orders  of  military  ooveriior.F-^o  leg- 
islative purpose  to  validate  any  order 
of  the  military  governor  of  Porto  Rico 
in  excess  of  the  authority  conferred  on 
him  by  the  President  can  be  gathered 
from  the  declaration  in  this  section, 
that  the  laws  and  ordinances  of  Porto 
Rico  shall  continue  in  force,  except  as 
modified  hereinafter,  or  as  modified  by 
military  orders  in  force  when  the  act 
takes  effect  Ochoa  v.  Hernandez  y 
Morales  (1913)  33  Sup.  Ct  1033,  230 
U.  S.  139,  57  L.  Ed.  1427. 

By  the  act  establishing  the  govern- 
ment of  Porto  Rico,  the  orders  of  the 
governor-general  of  August  22,  Sep- 
tember 6,  and  October  4,  1899,  relative 
to  the  remission  of  taxes,  were  made  a 
part  of  the  substantive  law  of  the 
island.  As  such  they  are  binding  upon 
the  present  administration  to  the  same 
extent  as  they  bound  the  military  gov- 
ernment (1900)  23  Op.  Atty.  Gen. 
167. 

The  action  of  the  governor  in  ap- 
proving each  specific  remission  is  pure- 
ly executive  and  administrative  and  in 
no  sense  legislative.    Id. 

The  governor  has  power  to  establish 
rules  and  regulations  governing  the 
submission  to  him  of  claims  for  remis- 
sion of  taxes  for  which  his  approval  is 


sought  He  may  require  that  such  ap- 
plications shall  be  brought  within  a 
specified  time  and  require  the  estab- 
lishment of  certain  facts.     Id. 

Legislative  power.— Under  this  sec- 
tion and  sections  3763,  3784,  post,  the 
legislative  assembly  had  power  to  con- 
fer original  jurisdiction  upon  the  su- 
preme court  of  Porto  Rico  for  the  trial 
and  adjudication  of  questions  between 
the  Roman  Catholic  Church  and  the 
people  or  any  municipality  affecting 
property  rights.  Municipality  of 
Ponce  V.  Roman  Catholic  Apostolic 
Church  in  Porto  Rico  (1908)  28  Sup. 
Ct  737,  210  U.  S.  296,  52  L.  Ed.  1068. 

Ofnces.^The  protection  accorded  to 
the  property  or  rights  of  private  in- 
dividuals by  the  treaty  of  peace  with 
Spain  (Act  Dec.  10,  1898,  art  8  [30 
Stat  1758])  does  not  extend  to  the 
office  of  solicitor  of  the  courts  of  first 
instance  of  the  capital  of  Porto  Rico, 
lawfully  purchased  in  perpetuity,  prior 
to  the  occupancy  of  Porto  Rico  by  the 
military  authorities  of  the  United 
States,  and  the  cession  of  that  island  to 
the  United  States.  Sanchez  v.  U.  S. 
(1910)  30  Sup.  Ct  361,  362,  216  U.  S. 
167,  54  L.  Ed.  432,  affirming  judgment 
Sanches  v.  U.  S.  (1907)  42  Ct.  CI.  45a 

Congress  could,  by  Act  April  12, 
1900,  c  191,  31  Stat  77,  confiscate 
without  compensation,  so  far  as  the 
federal  constitution  is  concerned,  the 
office  of  solicitor  of  the  courts  of  first 
instance  of  the  capital  of  Porto  Rico, 
lawfully  purchased  in  perpetuity,  prior 
to  the  occupation  of  Porto  Rico  by  the 
military  authorities  of  the  United 
States,  and  the  cession  of  that  island 
to  the  United  States.    Id. 


§  3756.  (Act  AprU  12,  1900,  c.  191,  §  9.)  Nationalization  of  Por- 
to  Rican  vessels;  coasting-trade  laws  to  govern  trade  with 
Porto  Rico. 

The  Commissioner  of  Navigation  shall  make  such  regulations, 
subject  to  the  approval  of  the  Secretary  of  the  Treasury,  as  he 
may  deem  expedient  for  the  nationalization  of  all  vessels  owned  by 
the  inhabitants  of  Porto  Rico  on  the  eleventh  day  of  April,  eight- 
een hundred  and  ninety-nine,  and  which  continued  to  be  so  owned 
up  to  the  date  of  such  nationalization,  and  for  the  admission  of  the 
same  to  all  the  benefits  of  the  coasting  trade  of  the  United  States ; 
and  the  coasting  trade  between  Porto  Rico  and  the  United  States 
shall  be  regulated  in  accordance  with  the  provisions  of  law  appli- 
4U.S.0oMP.ie-295  (4705)^ 
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cable  to  such  trade  between  any  two  great  coasting  districts  of 
the  United  States.     (31  Stat.  79.) 

The  seacoasts  and  navigable  rivers  of  the  United  States  and  Porto  Rico  were 

divided  into  five  great  districts,  Porto  Rico  constituting  the  second  district, 

by  R.  S.  S  4348,  as  amended  by  Act  May  12,  1906,  c.  2453,  §  1,  post,  t  8100. 

Provisions  for  the  establishment  of  a  light-house  district,  etc,   in   Porto 

Rico,  are  contained  in  Act  June  17,  1010,  c.  301,  {  11,  post,  S  8434. 

Notes  of  Deoisioiui 

Nationalization  of  vossels^— National-  trade"  having  been  used  and  construed 

ization  placed  Porto  Rican  vessels  upon  as    extending    to    the    navigation    by 

the  same  footing  as  aU  other  privileged  means  of  which  such  trade  was  carried 

American  vessels,  and  conferred  upon  on  in  the  Alaskan  act  of  186&    Bigley 

them  the  benefits  of  Act  June  26, 1884.  v.  New  York  &  P.  R.  S.  S.  Co.  (D.  C. 

(1901)  23  Op.  Atty.  Gen.  414.  1900)  105  Fed.  74. 

Section  3176,  ante,  relating  to  con-  p^^rto  RJcan  as  American  Seaman^ 

sular  fees  for  official  services  to  Amer-  ^  p    ^    jj.        engaged  in  the  occupa- 

ican   vessels    or    seamen,    appUes     to  fionotl  seaman  in  the  American  Mir- 

services  rendered  to  nationalized  Porto  ^^^  marine,  including  that  of  Porto 

Rican  vessels.    Id.  ^.^^^  j^   ^^  American  seaman  within 

Coasting  trade.-Thi8  section  extends  ^f.  meaning  of  tiie  statutes  relating  to 

and  makes  applicable  the  privileges  and  ^?H«'  by  consuls,  in  view  of  tiie  pro- 

restrictions   of   tiie   coasting  trade   of  ^^P"*' ^'J^?  5Sp^^'' *'?t!^^S^'' ^IS^ 

the  United  States  not  only  to  trade,  P<>8^     <1^1)  23  Op.  Atty.  Gen.  400. 

but    also    to   navigation    between    the  Cited     without    definite    applioatioi|, 

ports  of  Porto  Rico  and  those  of  the  Gonzales  v.  Williams   (1904)   24  Sup. 

United    States:     the    words    "coasting  Ct.  177, 179, 192  U.  S.  1,  48  L.  Ed.  317. 

§  3757.  (Act  April  12,  1900,  c.  191,  §  10.)  Quarantine  stations  and 
regulations. 
Quarantine  stations  shall  be  established  at  such  places  in  Porto 
Rico  as  the  Supervising  Surgeon-General  of  the  Marine-Hospital 
Service  of  the  United  States  shall  direct,  and  the  quarantine  reg- 
ulations relating  to  the  importation  of  diseases  from  other  coun- 
tries shall  be  under  the  control  of  the  Government  of  the  United 
States.     (31  Stat.  80.) 

§  3758.  (Act  April  12,  1900,  c.  191,  §  11.)  Redemption  of  Porto 
Rican  coins;  rate  of  exchange;  recoinage;  not  legal  tender 
for  future  debts ;  regulations ;  payment  of  existing  debts. 

For  the  purpose  of  retiring  the  Porto  Rican  coins  now  in  cir- 
culation in  Porto  Rico  and  substituting  therefor  the  coins  of  the 
United  States,  the  Secretary  of  the  Treasury  is  hereby  authorized 
to  redeem,  on  presentation  in  Porto  Rico,  all  the  silver  coins  of 
Porto  Rico  known  as  the  peso  and  all  other  silver  and  copper  Porto 
Rican  coins  now  in  circulation  in  Porto  Rico,  not  including  any 
such  coins  that  may  be  imported  into  Porto  Rico  after  the  first 
day  of  February  nineteen  hundred,  at  the  present  established  rate 
of  sixty  cents  in  the  coins  of  the  United  States  for  one  peso  of 
Porto  Rican  coin,  and  for  all  minor  or  subsidiary  coins  the  same 
rate  of  exchange  shall  be  applied.  The  Porto  Rican  coins  so  pur- 
chased or  redeemed  shall  be  recoined  at  the  expense  of  the  United 
States,  under  the  direction  of  the  Secretary  of  the  Treasury,  into 
such  coins  of  the  United  States  now  authorized  by  law  as  he  may 
direct,  and  from  and  after  three  months  after  the  date  when  this 
Act  shall  take  effect  no  coins  shall  be  a  legal  tender,  in  payment  of 
debts  thereafter  contracted  for  any  amount  in  Porto  Rico,  except 
those  of  the  United  States;  and  whatever  sum  may  be  required 
to  carry  out  the  provisions  hereof,  and  to  pay  all  expenses  that 
may  be  incurred  in  connection  therewith,  is  hereby  appropriated, 
and  the  Secretary  of  the  Treasury  is  hereby  authorized  to  estab- 
lish such  regulations  and  employ  such  agencies  as  may  be  neces- 
sary to  accomplish  the  purpose  hereof:  Provided,  however,  That 
all  debts  owing  on  the  date  when  this  Act  shall  take  effect  shall  be 
(4706) 
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payable  in  the  coins  of  Porto  Rico  now  in  circulation,  or  in  the 
coins  of  the  United  States  at  the  rate  of  exchange  above  named. 
(31  Stat.  80.) 

Notes  of  Deoiflloiui 

Payment  of  debts^— United  States  cnr-  for  each  peso,  and  contract  obligations 

rency  at  the  rate  of  exchange  prescribed  are   not   thereby   impaired.      Serralles* 

by  this  section  and  not  at  the  rate  of  $1  Succession  v.  Esbri  (1906)  26  Sup.  Ot 

for  each  peso  of  indebtedness,  must  be  176, 179,  200  U.  S.  103,  50  L.  Ed.  391. 
accepted  in  discharge  of  the  obligation         Impairment   of   contracts.  —  Contract 

on  account  of  a  purchase  in  1894  of  a  obligations  held  not  impaired  by   this 

plantation  in  Porto  Rico,  which  was  to  section.     Serralles  v.  Esbri   (1906)   26 

be  satisfied  with  money  current  in  the  Sup.  Ct  176,  182,  200  U.  S.  103,  50  h. 

province  at  the  rate  of  100  centavos  Ed.  391. 

§  3759.  (Act  April  12,  1900,  c.  191,  §  12.)     Expenses  of  govern- 
ment  and  internal  improvements  to  be  paid  out  of  Porto  Rican 
revenues;  exceptions. 
All  expenses  that  may  be  incurred  on  account  of  the  government 
of  Porto  Rico  for  salaries  of  officials  and  the  conduct  of  their  of- 
fices and  departments,  and  all  expenses  and  obligations  contracted 
for  the  internal  improvement  or  development  of  the  island,  not, 
however,  including  defenses,  barracks,  harbors,  light-houses,  buoys, 
and  other  works  undertaken  by  the  United  States,  shall  be  paid  by 
the  treasurer  of  Porto  Rico  out  of  the  revenues  in  his  custody. 
(31  Stat.  80.) 

The  salary  of  the  resident  commissioner  to  the  United  States  was  to  be  paid 
by  the  United  States  by  a  provision  of  section  39  of  this  act,  post,  t  3796. 

Notes  of  Decisioiui 

Expenses  of  distrlet  ooart.^-^rhe  ex-  Cited    without    definite    application, 

penses  of  the  district  court  of  the  Unit-  Gromer    v.     Standard     Dredging     Co. 

ed  States  for  Porto  Rico  should  be  paid  (1912)  32  Sup.  Ct  499,  501,  503,  224 

from  the  funds  of  the  government  of  U.  S.  362,  56  L.  Ed.  801. 
Porto  Rico.     (1912)  29  Op.  Atty.  Gen. 
553. 

§  3760.  (Act  April  12,  1900,  c.  191,  §  13.)  Property  acquired 
from  Spain  under  control  of  government  of  Porto  Rico;  harbor 
areas  and  navigable  waters  excepted. 

All  property  which  may  have  been  acquired  in  Porto  Rico  by  the 
United  States  under  the  cession  of  Spain  in  said  treaty  of  peace  in 
any  public  bridges,  road  houses,  water  powers,  highways,  unnavi- 
gable  streams,  and  the  beds  thereof,  subterranean  waters,  mines,  or 
minerals  under  the  surface  of  private  lands,  and  all  property  which 
at  the  time  of  the  cession  belonged,  under  the  laws  of  Spain  then 
in  force,  to  the  various  harbor-works  boards  of  Porto  Rico,  and 
all  the  harbor  shores,  docks,  slips,  and  reclaimed  lands,  but  not  in- 
cluding harbor  areas  or  navigable  waters,  is  hereby  placed  under 
the  control  of  the  government  established  by  this  Act  to  be  admin- 
istered for  the  benefit  of  the  people  of  Porto  Rico;  and  the  legis- 
lative assembly  hereby  created  shall  have  authority,  subject  to  the 
limitations  imposed  upon  all  its  acts,  to  legislate  with  respect  to  all 
such  matters  as  it  may  deem  advisable.     (31  Stat.  80.) 

The  President  was  authorized  to  reserve  certain  public  lands  and  buildings 

in  Porto  Rico  for  public  purposes,   and  the  rest  of  the  public   lands  were 

granted  to  Porto  Rico,  by  Act  July  1,  1902,  c.  1383,  §  1,  post,  §  3761. 

The  Secretary  of  War  was  empowered  to  authorize  the  construction,  under 

•  certain  restrictions,  of  wharves,  piers,  etc.,  in  Porto  Rico,  by  Act  June  11, 

1906,  c.  3075,  post,  f  f  3799-3803. 

Notes  of  Deoisioiui 

Property  acquired  by  United  States^-*  treaty  of  cession,  have  become  a  part  of 

Under  Spanish  laws,  lands  under  tide  the  public  domain  of  the  United  States, 

water  to  high-water  mark  in  the  ports  (1899)  22  Op.  Atty.  Gen.  544. 

and  harbors  in  the  Spanish  West  Indies  In  Porto  Rico  the  crown  of  Spain  was 

belonged  to  the  crown,  and  as  such,  by  the  owner,  for  public  use,  of  the  pro- 
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prietary  rights  of  the  natural  beds  or 
channels  of  riyers,  both  navigable  and 
onnavigable,  to  the  extent  covered  by 
the  waters  in  their  ordinary  greatest 
swells.    (1899)  22  Op.  Atty.  Gen.  546. 

The  Postmaster  General  may  properly 
refuse  the  demand  of  the  insular  govern- 
ment of  Porto  Rico  for  rent  for  the 
post  office  building  at  San  Juan  which 
belonged  to  the  Spanish  government  and 
came  into  the  possession  of  the  United 
States  with  the  cession  of  Porto  Rico. 

(1901)  23  Op.  Atty.  Gen.  571. 

The  so-called  *'public  lands"  of  Porto 
Rico  which,  prior  to  the  treaty  of  Paris 
of  December  10.  1898  (30  Stat.  1754), 
belonged  to  Spain,  were,  by  that  trea- 
ty, ceded  to  and  now  belong  to  the  Unit- 
ed   States,    and    not    to    Porto    Rico. 

(1902)  24  Op.  Atty.  Gen.  8. 

Legislative  power.— By  this  section 
Congress  committed  to  local  control, 
subject  to  the  express  limitation  upon 
the  local  legislative  power,  the  adminis- 
tration of  certain  public  property  and 
utilities,  including  "harbor  shores, 
docks,  slips,  and  reclaimed  lands/*  but 
excluding  ''harbor  areas  or  navigable 
waters."    (1901)  23  Op.  Atty.  Gen.  564. 

Disposal  of  public  lands.— The  power 
to  dispose  permanently  of  the  public 
lands  and  property  in  Porto  Rico  rests 
in  congress,  and  in  the  absence  of  a 
statute  conferring  such  power,  cannot 
be  exercised  by  the  executive  depart- 
ments of  the  government  (1899)  22 
Op.  Atty.  Gen.  544. 

Licenses  and  concessions.— During  the 
military  control  of  Porto  Rico  leave  or 
license  may  be  granted  an  individual  to 
make  temporary  use  of  portions  of  the 
public  domain.  (1899)  22  Op.  Atty. 
Gen.  544. 

The  grant  of  such  a  right  or  privilege 
to  exist  in  perpetuity,  or  as  long  as  the 
conditions  of  the  grant  are  fulfilled,  is 
beyond  the  power  of  the  Secretary  of 
War,  and  ought  not  be  made.    Id. 

Neither  the  President  nor  the  War 
Department  has  power  to  grant  a  con- 
cession of  the  right  to  use  the  water 
power  of  the  River  Plata  in  Porto  Rico. 
(1899)  22  Op.  Atty.  Gen.  546. 

Any  complete  and  vested  right,  which 
a  person  had  at  the  time  the  treaty  of 
Paris  took  effect,  to  the  use  of  the  wa-' 
ters  of  the  River  Plata,  should  be  re- 
spected by  the  United  States.    Id. 

If  in  the  grant  of  a  right  or  privilege 
the  sovereign  has  retained  any  authority 
which  may  affect  its  untrammeled  exer- 
cise and  enjoyment,  such  right  is  in- 
choate, and  can  be  exercised  only  by  the 
grace  of  the  succeeding  sovereign.    Id. 

A  concession  for  the  construction  of 
a  certain  electric  tramway  in  Porto 
Rico  being  inchoate  and  incomplete  and 
lacking  certain  public  action  necessary 
to  be  taken  by  the  public  authorities 
representing  the  crown  of  Spain  before 
it  could  go  into  effect  as  a  complete 
grant,  the  War  Department  has  no  au- 
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thority  to  grant  or  complete  such  con- 
cession.    (1899)  22  Op.  Atty.  Gen.  651. 

Reservations  and  transfers.— Jurisdic- 
tion for  taxing  purposes  of  the  harbor 
areas  and  navigable  waters  of  Porto 
Rico  is  not  denied  to  the  insular  govern- 
ment by  the  reservations  in  favor  of  the 
United  States  made  by  this  and  the  fol- 
lowing sections.  Gromer  v.  Standard 
Dredging  Co.  (1912)  32  Sup.  Ct  499, 
224  U.  S.  362,  56  L.  Ed.  801. 

Since  the  general  government  made 
no  reservation,  express  or  implied,  of 
any  zone  or  strip  of  harbor  shore  not 
intended  to  be  surrendered  to  the  local 
government  by  this  act,  the  United 
States  should  obtain,  in  accordance  with 
the  usual  methods  of  authorization  by 
congress,  a  transfer  of  such  individual 
property  rights  as  may  be  involved,  and 
a  retrocession  pro  tanto  from  the  gov- 
ernment of  Porto  Rico  of  such  part  of 
the  Culebra  Islands  as  may  be  needed 
for  a  naval  sUtion.  (1901)  23  Op. 
Atty.  Gen.  564. 

The  Navy  Department  would  not  be 
warranted  in  requesting  the  President 
to  make  assignment  to  it  of  the  Culebra 
group  of  Islands  for  a  naval  base,  so 
far  at  least  as  that  portion  of  the  plan 
is  concerned  which  involves  harbor 
shores,  or  any  other  branch  of  the 
rights  and  property  committed  by  this 
section  to  the  administration  of  the 
government  of  Porto  Rico.    Id. 

The  United  States  may  establish  aids 
to  navigation  on  submarine  sites  under 
navigable  waters  of  Porto  Rico  without 
cession  of  jurisdiction  having  first  been 
made  by  Porto  Rico  to  the  United 
States.     (1904)  25  Op.  Atty.  Gen.  166. 

By  proclamation  of  the  President  of 
June  26,  1903,  the  following  described 
lands  were  reserved  for  naval  purpos- 
es: ''All  public  lands,  natural,  reclaimed, 
partly  reclaimed,  or  which  may  be  re- 
claimed in  the  island  of  Porto  Rico,  em- 
braced within  the  following  boundaries.*' 
The  boundaries  to  the  north  and  west 
are  definitely  described.  On  the  south 
it  was  to  be  bounded  by  ''the  shore  of 
the  harbor,  and  to  extend  east  2,400 
feet,  more  or  less,  to  include  80  acres.** 
The  eastern  boundary  was  not  defined. 
Held,  that  this  area  cannot  be  made  up 
in  part  of  submerged  lands  or  harbor 
areas  which  may  be  reclaimed,  but  that 
the  southern  boundary  should  run  along 
the  present  shore  of  the  harbor,  extend- 
ing as  far  easterly  as  is  necessary  to 
include  80  acres  within  the  area  de- 
scribed.    (1904)  25  Op.  Atty.  Gen.  172. 

The  word  "shore,**  in  Spanish  law, 
means  that  space  of  land  which  the 
waters  in  the  movement  of  the  tide 
alternately  cover  and  uncover,  the  limit 
of  the  inner  or  land  line  being  at  the 
point  of  the  highest  equinoctial  tides. 
Where  the  tides  are  perceptible,  the 
shore  line  begins  on  the  land  side  of 
the  line  reached  by  the  waters  in  storms. 
Id. 

The  "seashore/'  in  the  United  Sutes, 
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is  that  space  of  land  on  the  border  of  While  the  transfer  to  the  insular  gov- 

the   sea   which   is   alternately   covered  ernment  may  be  made  by  the   Secre- 

and  left  dry  by  the  rising  and  lalling  of  tary  of  the  Navy,  since  in  contempla- 

the  tide;  the  space  of  land  between  high  tion  of  law  the  acts  of  the  heads  of  the 

and  low  water  mark.    Id.  executive  departments  are  the  acts  of 

Conveyance  should  be  to  the  "United  the  President,  yet  it  would  be  preferable 

States  of  America"  instead  of  to  the  to  have  the  formal  transfer  effected  by 

"Department    of    Lighthouses    of    the  presidential  proclamation.    Id. 

United  States."     (1904)   25  Op.  Atty.  As  to  those  parts  of  the  naval  sta- 

Gen.  220.  tions  which  are  not  adjacent  to  the  dty 

Any  part  of  the  naval  stations  in  Por-  of  San  Juan,  or  are  otherwise  not  within 
to  Rico  may  be  transferred  to  the  gov-  the  provisions  of  the  act  of  1910,  there 
ernment  of  Porto  Rico  under  Act  June  is  no  warrant  of  law  for  their  formal 
14,  1910  (36  Stat  467),  provided  it  was  transfer  or  cession.  Permission,  how- 
reserved  under  the  authority  conferred  ever,  may  be  given  to  the  Porto  Rican 
by  Act  July  1,  1902  (post,  §  3761),  is  government,  through  a  letter  or  instru- 
adjacent  to  the  city  of  San  Juan,  and  is  ment  in  the  nature  of  a  revocable  li- 
no longer  needed  for  purposes  of  the  cense,  for  the  use  of  these  parts  of  the 
United  States.  (1911)  29  Op.  Atty.  stations  and  the  buildings  thereon  and 
Gen.  205.  for  the  construction   of  improvements 

The  portions  of  that  tract  of  land  on  temporary  in  nature.  But  it  should  not 
the  Caguas  Road  in  the  city  of  San  be  attempted  to  transfer  their  perma- 
Juan  which  were  not  included  in  the  nent  control  to  the  insular  government, 
President's  proclamation  of  August  4,  nor  would  it  be  proper  to  permit  the 
1908  (35  Stat.  2197),  may  be  now  con-  erection  of  improvements  that  would  in 
veyed  to  Porto  Rico.  The  land,  how-  fact  be  permanent  Id. 
ever,  which  was  ceded  to  the  United  Any  part  or  parts  of  the  naval  sta- 
States  by  the  insular  government  of  tions  in  Porto  Rico  no  longer  needed 
Porto  Rico  in  return  for  the  portions  for  the  purposes  of  the  Navy  Depart- 
of  said  tract  of  land  conveyed  by  the  ment  may  be  transferred  to  the  con- 
proclamation  of  August  4,  1908,  not  trol  of  the  War  Department,  or  of  any 
having  been  reserved  under  Act  July  other  department,  either  by  formal  ez- 
1, 1902,  may  not  now  be  conveyed  to  the  ecutive  order  or  by  arrangement  be- 
people  of  Porto  Rico  under  Act  June  14,  tween  the  Secretary  of  the  Navy  and 
1910.    Id.  the  head  of  the  other  department    Id. 

§  3761.  (Act  July  1,  1902,  c.  1383,  §  1.)  Reservation  of  certain 
public  lands  and  buildings  for  public  purposes  of  the  United 
States;  other  public  lands,  etc.,  granted  to  Porto  Rico;  re- 
lease of  claims  by  Porto  Rico  to  lands  reserved  by  United 
States;  private  rights  not  affected. 
That  the  President  be,  and  he  is  hereby,  authorized  to  make, 
within  one  year  after  the  approval  of  this  Act,  such  reservation  of 
public  lands  and  buildings  belonging  to  the  United  States  in  the 
island  of  Porto  Rico,  for  military,  naval,  light-house,  marine-hos- 
pital, post-offices,  custom-houses.  United  States  courts,  and  other 
public  purposes,  as  he  may  deem  necessary,  and  all  the  public  lands 
and  buildings,  not  including  harbor  areas  and  navigable  streams 
and  bodies  of  water  and  the  submerged  lands  underlying  the  same, 
owned  by  the  United  States  in  said  island  and  not  so  reserved  be, 
and  the  same  are  hereby,  granted  to  the  government  of  Porto  Rico, 
to  be  held  or  disposed  of  for  the  use  and  benefit  of  the  people  of 
said  island:  Provided,  that  said  grant  is  upon  the  express  condi- 
tion that  the  government  of  Porto  Rico,  by  proper  authority,  re- 
lease to  the  United  States  any  interest  or  claim  it  may  have  in  or 
upon  the  lands  or  buildings  reserved  by  the  President  under  the 
provisions  of  this  Act:  And  provided  further,  That  nothing  herein 
contained  shall  be  so  construed  as  to  affect  any  legal  or  equitable 
rights  acquired  by  the  government  of  Porto  Rico  or  by  any  other 
party,  under  any  contract,  lease,  or  license  made  by  the  United 
States  authorities  prior  to  the  first  day  of  May,  nineteen  hundred. 
(32  Stat.  731.) 

This  section  was  part  of  an  act  entitled  "An  act  authorizing  the  President 
to  reserve  public  lands  and  buildings  in  the  island  of  Porto  Rico  for  public 
uses,  and  granting  other  public  lands  and  buildings  to  the  government  of  Porto 
RicOi  and  for  other  purposes.*' 

Section  2  of  the  act  made  an  appropriation  for  the  purchase  of  a  law  library 
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for  the  use  of  the  United  States  district  court  for  Porto  Rico.    It  is  omitted 
as  temporary  merely. 

Section  3  of  the  act  provided  that  the  resident  commissioner  from  Porto 
Rico  should  be  entitled  to  his  traveling  expenses,  and  changed  the  date  of  the 
expiration  of  his  term  of  office.     It  is  set  forth  post,  S  8797. 


Notes  of  Dedsioiui 

See  notes  under  §  3760. 


Laws  of  United  States 


§  3762.  (Act  April  12,  1900,  c.  191,  §  14.) 
extended  to  Porto  Rico;  exceptions. 

The  statutory  laws  of  the  United  States  not  locally  inapplicable, 
except  as  hereinbefore  or  hereinafter  otherwise  provided,  shall  have 
the  same  force  and  effect  in  Porto  Rico  as  in  the  United  States, 
except  the  internal-revenue  laws,  which,  in  view  of  the  provisions 
of  section  three,  shall  not  have  force  and  effect  in  Porto  Rico.  (31 
Stat.  80.) 

Notes  of  Deoisioiui 
See,  also,  notes  under  S  3756,  ante.  Porto  Rico  had  ceased  to  be  subject  to 

Constitution    and    laws    appiioable.^      Spanish  jurisdiction,  although  entiUed 


De  Uma  v.  BidweU  (1901)  21  Sup.  Gu 
743.  182  U.  S.  1,  45  L.  Ed.  1041; 
Downes  v.  Same  (1901)  21  Sup.  Ct. 
770,  775,  182  U.  S.  244,  45  L.  Bd.  1088. 

Criminal  prosecutions  in  the  district 
court  of  the  United  States  for  Porto 
Rico  for  offenses  against  the  United 
States  should  be  conducted  in  the  same 
manner  as  like  prosecutions  in  the  cir- 
cuit courts  of  the  United  States,  the 
court  in  Porto  Rico  recognizing  any 
valid  existing  local  statute  relating  to 
the  qualifications  for  jurors,  as  the  dis- 
trict court  of  the  United  States  in  crim- 
inal prosecutions  is  governed,  under 
section  1252,  ante,  by  the  state  stat- 
utes. Crowley  v.  U.  S.  (1904),  24  Sup. 
Ct.  731,  733,  194  U.  S.  461,  48  L.  Bd. 
1075. 

Precisely  the  same  power  to  issue  a 
requisition  for  the  return  of  a  fugitive 
criminal  as  is  possessed  under  section 
10126,  post,  by  the  governor  of  any 
organized  territory,  is  given  the  gov- 
ernor of  Porto  Rico  by  this  section, 
and  section  3765,  post.  New  York  ex 
reL  Kopel  v.  Bingham  (1909)  29  Sup. 
Ct.  190,  211  U.  S.  488,  53  L.  Ed.  286. 

By  the  ratifications  of  the  treaty  of 
peace  by  which  Porto  Rico  was  ceded 
to  the  United  States,  Porto  Rico  ceas- 
ed to  be  the  subject  of  Spain  and  be- 
came subject  to  the  legislative  power  of 
Congress,  but  the  civil  government  of 
the  United  States  could  extend  imme- 
diately and  of  its  own  force  over  con- 
quered and  ceded  territory,  though 
theoretically  congress  might  enact  a 
scheme  of  civil  government  to  take  ef- 
fect immediately  on  the  cession.  San- 
tiago V.  Nogueras  (1909)  29  Sup.  Ct 
608,  609,  214  U.  S.  260,  53  L.  Ed.  989. 

Safety  Appliance  Act  March  2,  1903, 
which  provides  that  the  former  acts  of 
which  it  is  amendatory  shall  be  held 
to  apply  to  "common  carriers  by  rail- 
road in  the  territories  and  the  District 
of  Columbia,"  is  in  force  in  Porto  Rico. 
American  R.  Co.  of  Porto  Rico  v.  Did- 
ricksen  (1913)  33  Sup.  Ct.  224,  227  U. 
S.  145,  57  L.  Ed.  456. 

Spanish  decisions  construing  the  Por- 
to Rico  Civil  Code,  when  rendered  after 
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to  great  consideration,  do  not  preclude 
th'e  Porto  Rican  courts  from  exercis- 
ing an  independent  judgment.  Cordova 
V.  Folgueras  y  Rijos  (1913)  33  Sup.  Ct. 
350,  227  U.  S.  375,  57  L.  Bd.  656. 

The  treaty  of  Paris,  by  which  Spain 
ceded  to  the  United  States  Porto  Bico 
and  other  islands,  held  not  to  have  the 
effect  of  making  the  islands  a  part  of 
the  United  States,  and  bringing  them 
within  the  operation  of  its  constitution. 
Goetze  v.  U.  S.  (C.  C.  1900)  103  Fed. 
72,  judgment  reversed  (1901)  21  Sup. 
Ct  742,  182  U.  S.  221,  46  L.  Ed.  1065. 

The  inhabitants  of  Porto  Rico  held 
not  entitied  to  the  benefits  of  the  copy- 
right laws  unless  the  treaty  of  cession 
confers  such  right  or  congress  shall  ex- 
tend such  laws  to  the  inhabitants. 
(1898)  22  Op.  Atty.  Gen.  268. 

By  virtue  of  this  section  the  laws  of 
the  United  States  relative  to  the  or- 
ganization and  powers  of  national  banks 
were  extended  to  Porto  Rico.  (1900) 
23  Op.  Atty.  Gen.  169. 

A  Porto  Rican  engaged  in  the  oc- 
cupation of  a  seaman  in  the  American 
merchant  marine,  including  that  of  Por- 
to Rico,  is  an  American  seaman  within 
the  meaning  of  the  statutes  relating  to 
relief  by  consuls.  (1901)  23  Op.  Atty. 
Gen.  400,  affirmed,  Id.  414. 

Porto  Rico  being  an  organized  ter- 
ritory of  the  United  States,  and  the 
laws  of  the  United  States  not  locally 
inapplicable  having  been  extended  to 
that  island,  its  residents  are  entitied 
to  register  trade-marks  in  the  United 
States,  as  provided  in  Act  March  3, 
1881  (21  Stat.  502).  (1902)  23  Op. 
Atty.  Gen.  634. 

This  section  gives  force  and  effect  in 
that  island  to  Immigration  Act  Aug. 
3,  1882  (22  Stat  214).  11902)  24  Op. 
Atty.  Gen.  86. 

Cited  without  definite  application, 
Gonzales  v.  Williams  (1904)  24  Sup. 
Ct  177,  179,  192  U.  S.  1,  48  L.  Ed. 
317;  Amado  V.  U.  S.  (1904)  25  Sup. 
Ct  13,  14,  195  U.  S.  172,  49  L.  Bd. 
145;  (Cromer  v.  Standard  Dredging  Co. 
(1012)  32  Sup.  Ct  490,  601,  224  U.  & 
362,  66  li.  Bd.  801. 
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§  3763.  (Act  AprU  12,  1900,  c.  191,  §  15.)  Power  to  amend  or  re- 
peal any  law  continued  in  force  granted  to  legislature. 
The  legislative  authority  hereinafter  provided  shall  have  power 
bjr  due  enactment  to  amend,  alter,  modify,  or  repeal  any  law  or  or- 
dinance, civil  or  criminal,  continued  in  force  by  this  Act,  as  it  may 
from  time  to  time  see  fit.     (31  Stat.  80.) 

Note*  of  Dedsioiui 

Jurlsdiotlon.— Under  this  section  and  of  Ponce  ▼.  Roman  Oatholic  Apostolic 

section  3755,   ante,   and   section   3784,  Church  in  Porto  Rico  (1908)   28  Sup. 

post,  the  legislative  assembly  had  pow-  Ot  737,  210  U.  S.  296,  62  L.  Ed.  1068. 
er  to  confer  original  jurisdiction  upon 

the  supreme  court  of  Porto  Rico  for         Cited    without    definite    application, 

the  trial  and  adjudication  of  questions  Dones  t.   Urrutia   (1906)   26  Sup.  Ct. 

between    the   Roman    Catholic   Church  767,   202  U.  S.  614,  50  L.  Ed.   1172; 

and  the  people  or  any  municipality  af-  Kent  v.  Porto  Rico  (1907)  28  Sup.  Ct. 

fecting    property   rights.     Municipality  55,  56,  207  U.  S.  113,  52  L.  Ed.  127. 

§  3764.  (Act  April  12,  1900,  c.  191,  §  16.)  Style  of  judicial  pro- 
cess;  oath  of  officials. 
All  judicial  process  shall  run  in  the  name  of  "United  States  of 
America,  ss :  the  President  of  the  United  States,"  and  all  criminal 
or  penal  prosecutions  in  the  local  courts  shall  be  conducted  in  the 
name  and  by  the  authority  of  "The  people  of  Porto  Rico;"  and 
all  officials  authorized  by  this  Act  shall  before  entering  upon  the 
duties  of  their  respective  offices  take  an  oath  to  support  the  Con- 
stitution of  the  United  States  and  the  laws  of  Porto  K,ico.  (31 
Stat.  81.) 

Cited     without    definite    application,      317;    In  re  Eopel   (D.  0.  1906)   148 
Gonzales   t.   Wttliams    (1004)    24   Sup.      Fed.  505. 
Ct.  177,  179,  192  U.  S.  1,  48  L.  Ed. 

THE  OOVEBNOB 

§  3765.  (Act  April  12,  1900,  c.  191,  §  17.)  The  governor;  appoint- 
ment;  term;  residence  and  office;  powers;  reports;  duties 
delegated  by  the  President. 

The  official  title  of  the  chief  executive  officer  shall  be  "The  Gov- 
ernor of  Porto  Rico."  He  shall  be  appointed  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate;  he  shall  hold  his 
office  for  a  term  of  four  years  and  until  his  successor  is  chosen  and 
qualified  unless  sooner  removed  by  the  President;  he  shall  reside 
in  Porto  Rico  during  his  official  incumbency,  and  shall  maintain  his 
office  at  the  seat  of  government ;  he  may  grant  pardons  and  re- 
prieves, and  remit  fines  and  forfeitures  for  oflFenses  against  the  laws 
of  Porto  Rico,  and  respites  for  offenses  against  the  laws  of  the 
United  States,  until  the  decision  of  the  President  can  be  ascer- 
tained ;  he  shall  commission  all  officers  that  he  may  be  authorized 
to  appoint,  and  may  veto  any  legislation  enacted,  as  hereinafter 
provided ;  he  shall  be  the  commander  in  chief  of  the  militia,  and 
shall  at  all  times  faithfully  execute  the  laws,  and  he  shall  in  that 
behalf  have  all  the  powers  of  governors  of  the  Territories  of  the 
United  States  that  are  not  locally  inapplicable;  and  he  shall  an- 
nually, and  at  such  other  times  as  he  may  be  required,  make  official 
report  of  the  transactions  of  the  government  in  Porto  Rico,  through 
the  Secretary  of  State,  to  the  President  of  the  United  States :  Pro- 
vided, That  the  President  may,  in  his  discretion,  delegate  and  as- 
sign to  him  such  executive  duties  and  functions  as  may  in  pursu- 
ance with  law  be  so  delegated  and  assigned.    (31  Stat.  81.) 

Reports  made  by  the  goyemor  or  members  of  the  executive  council  were 
all  required  to  be  made  to  an  executive  department  of  the  United  States 
government  to  be  designated  by  the  President,  by  Act  July  15,  1909,  c.  4,  S 
2,  post,  §  3775. 

Cited    without    definite    application,      (1909)   29  Sup.  Ct  190,  191,  211  U. 
New  York  ex  leL  Kopel  y.  Bingham      S.  468,  53  L.  Bd.  286. 
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THE  EXECUTIVE  COUNCIL 


§  3766.  (Act  April  12,  1900,  c.  191,  §  18.)  Executive  council; 
members;  appointment;  term;  powers  and  duties  of  counciL 
There  shall  be  appointed  by  the  President,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  for  the  period  of  four  years,  unless 
sooner  removed  by  the  President,  a  secretary,  an  attorney-general, 
a  treasurer,  an  auditor,  a  commissioner  of  the  interior,  and  a  com- 
missioner of  education,  each  of  whom  shall  reside  in  Porto  Rico 
during  his  official  incumbency  and  have  the  powers  and  duties 
hereinafter  provided  for  them,  respectively,  and  who,  together  with 
five  other  persons  of  good  repute,  to  be  also  appointed  by  the 
President  for  a  like  term  of  four  years,  by  and  with  the  advice  and 
consent  of  the  Senate,  shall  constitute  an  executive  council,  at  least 
five  of  whom  shall  be  native  inhabitants  of  Porto  Rico,  and,  in  ad- 
dition to  the  legislative  duties  hereinafter  imposed  upon  them  as  a 
body,  shall  exercise  such  powers  and  perform  such  duties  as  are 
hereinafter  provided  for  them,  respectively,  and  who  shall  have 
power  to  employ  all  necessary  deputies  and  assistants  for  the 
proper  discharge  of  their  duties  as  such  officials  and  as  such  execu- 
tive council.    (31  Stat.  81.) 

§  3767.  (Act  April  12,  1900,  c.  191,  §  19.)     Secretary;  duties. 

The  secretary  shall  record  and  preserve  minutes  of  the  proceed- 
ings of  the  executive  council  and  the  laws  enacted  by  the  legisla- 
tive assembly  and  all  acts  and  proceedings  of  the  governor,  and 
shall  promulgate  all  proclamations  and  orders  of  the  governor  and 
all  laws  enacted  by  the  legislative  assembly.  He  shall,  within  six- 
ty days  after  the  end  of  each  session  of  the  legislative  assembly, 
transmit  to  the  President,  the  President  of  the  Senate,  the  Speaker 
of  the  House  of  Representatives,  and  the  Secretary  of  State  of  the 
United  States  one  copy  each  of  the  laws  and  journals  of  such  ses- 
sion.    (31  Stat.  81.) 

§  3768.  (Act  April  12,  1900,  c.  191,  §  20.)  Secretary  to  act  as  gov- 
ernor in  case  of  death,  removal,  etc.,  of  governor. 
In  case  of  the  death,  removal,  resignation,  or  disability  of  the 
governor,  or  his  temporary  absence  from  Porto  Rico,  the  secretary 
shall  exercise  all  the  powers  and  perform  all  the  duties  of  the  gov- 
ernor during  such  vacancy,  disability,  or  absence.     (31  Stat.  81.) 

§  3769.  (Act  April  12,  1900,  c.  191,  §  21.)  Attorney-general;  pow- 
ers  and  duties. 
The  attorney-general  shall  have  all  the  powers  and  discharge  all 
the  duties  provided  by  law  for  an  attorney  of  a  Territory  of  the 
United  States  in  so  far  as  the  same  are  not  locally  inapplicable,  and 
he  shall  perform  such  other  duties  as  may  be  prescribed  by  law,  and 
make  such  reports,  through  the  governor,  to  the  Attorney-General 
of  the  United  States  as  he  may  require,  which  shall  annually  be 
transmitted  to  Congress.     (31  Stat.  82.) 

Reports  made  by  the  governor  or  members  of  the  executive  council  were 
all  required  to  be  made  to  an  executive  department  of  the  United  States 
government,  to  be  designated  by  the  President,  by  Act  July  15,  1909,  c  4, 
i  2,  post,  §  3775. 

§  3770.  (Act  April  12,  1900,  c.  191,  §  22.)     Treasurer;  powers  and 
duties. 
The  treasurer  shall  give  bond,  approved  as  to  form  by  the  at- 
torney-general of  Porto  Rico,  in  such  sum  as  the  execution  council 
may  require,  not  less,  however,  than  the  sum  of  one  hundred  thou- 
sand dollars,  with  surety  approved  by  the  governor,  and  he  shall 
collect  and  be  the  custodian  of  the  public  funds,  and  shall  disburse 
(4712) 
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the  same  when  appropriated  by  law,  on  warrants  signed  by  the 
auditor  and  countersigned  by  the  governor,  and  shall  perform  such 
other  duties  as  may  be  prescribed  by  law,  and  make,  through  the 
governor,  such  reports  to  the  Secretary  of  the  Treasury  of  the 
United  States  as  he  may  require,  which  shall  annually  be  trans- 
mitted to  Congress.     (31  Stat.  82.) 

Reports  made  by  the  governor  or  members  of  the  executive  council  were 
all  required  to  be  made  to  an  executive  department  of  the  United  States 
government,  to  be  designated  by  the  President,  by  Act  July  15,  1909,  c.  4,  § 
2,  post,  §  3775. 

§  3771.  (Act  April  12,  1900,  c.  191,  §  23.)     Auditor;  duties. 

The  auditor  shall  keep  full  and  accurate  accounts,  showing  all 
receipts  and  disbursements  and  perform  such  other  duties  as  may 
be  prescribed  by  law,  and  make,  through  the  governor,  such  re- 
ports to  the  Secretary  of  the  Treasury  of  the  United  States  as  he 
may  require,  which  shall  annually  be  transmitted  to  Congress. 
(31  Stat.  82.) 

Reports  made  by  the  governor  or  members  of  the  executive  council  were  all 
required  to  be  made  to  an  executive  department  of  the  United  States  govern- 
ment, to  be  designated  by  the  President,  by  Act  July  15,  1909,  c.  4,  f  2,  post, 
I  3775. 

Notes  of  Deoisions 

See  notes  under  §  3781. 

§  3772.  (Act  April  12,  1900,  c.  191,  §  24.)  Commissioner  of  the 
interior;  powers  and  duties. 
The  commissioner  of  the  interior  shall  superintend  all  works  of 
a  public  nature,  and  shall  have  charge  of  all  public  buildings, 
grounds,  and  lands,  except  those  belonging  to  the  United  States, 
and  shall  execute  such  requirements  as  may  be  imposed  by  law 
with  respect  thereto,  and  shall  perform  such  other  duties  as  may 
be  prescribed  by  law,  and  make  such  reports  through  the  governor 
to  the  Secretary  of  the  Interior  of  the  United  States  as  he  may  re- 
quire, which  shall  annually  be  transmitted  to  Congress.  (31  Stat. 
82.) 

Reports  made  by  the  governor  or  members  of  the  executive  council  were  all 
required  to  be  made  to  an  executive  department  of  the  United  States  govern- 
ment, to  be  designated  by  the  President,  by  Act  July  15,  1909,  c.  4,  §  2,  post, 
t  3775. 

§  3773.  (Act  April  12,  1900,  c.  191,  §  25.)     Commissioner  of  educa- 
tion ;  powers  and  duties. 

The  commissioner  of  education  shall  superintend  public  instruc- 
tion throughout  Porto  Rico,  and  all  disbursements  on  account 
thereof  must  be  approved  by  him :  and  he  shall  perform  such  other 
duties  as  may  be  prescribed  by  law,  and  make  such  reports  through 
the  governor  as  may  be  required  by  the  Commissioner  of  Educa- 
tion of  the  United  States,  which  shall  annually  be  transmitted  to 
Congress.     (31  Stat.  82.) 

Reports  made  by  the  governor  or  members  of  the  executive  council  were 
all  required  to  be  made  to  an  executive  department  of  the  United  States  gov- 
ernment, to  be  designated  by  the  President,  by  Act  July  15,  1909,  c.  4.  i 
2,  post,  §  3775. 

§  3774.  (Act  April  12,  1900,  c.  191,  §  26.)     Other  members  of  coun- 
cil; duties;  compensation. 

The  other  five  members  of  the  executive  council,  to  be  appointed 
as  hereinbefore  provided,  shall  attend  all  meetings  of  the  executive 
council  and  participate  in  all  business  of  every  character  that  may 
be  transacted  by  it;  and  they  shall  receive  as  compensation  for 
their  services  such  annual  salaries  as  may  be  provided  by  the  leg- 
islative assembly.     (31  Stat.  82.) 

.      (4713) 
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§  3775.  (Act  July  15,  1909,  c.  4,  §  2.)     All  reports  to  be  made  to  an 
executive  department  of  the  United  States  to  be  designated  by 
the  President;    all  matters  relating  to  government  ci  Porto 
Rico  within  jurisdiction  of  that  department. 
All  reports  required  by  law  to  be  made  by  the  governor  or  mem- 
bers of  the  executive  council  of  Porto  Rico  to  any  official  in  the 
United  States  shall  hereafter  be  made  to  an  executive  department 
of  the  Government  of  the  United  States  to  be  designated  by  the 
President;  and  the  President  is  hereby  authorized  to  place  all  mat- 
ters pertaining  to  the  government  of  Porto  Rico  in  the  jurisdiction 
of  such  department.     (36  Stat.  11.) 

This  was  section  2  of  an  act  entitled  "An  act  to  amend  an  act  entlUed  'An 
act  temporarily  to  provide  revenues  and  a  civil  government  for  Porto  Rico,  and 
for  other  purposes/  approved  April  twelfth,  nineteen  hundred/'  cited  above. 

Section  1  of  this  act  amended  Act  April  12,  1900,  c.  191,  |  81,  and  is  in- 
corporated in  that  section  as  set  forth,  post,  |  8780. 

Reports  by  the  governor  and  other  members  of  the  executive  council  were 
required  to  be  made  to  various  officers  and  departments  of  the  United  States 
government  by  Act  April  12,  1900,  c.  191,  §{  17,  21-25,  ante,  §|  8765,  3769- 
8773. 

HOUSE  OF  DELEGATES 

§  3776.  (Act  April  12,  1900,  c.  191,  §  27.)  Legislative  assembly; 
executive  council  and  house  of  delegates ;  number  of  delegates. 
All  local  legislative  powers  hereby  granted  shall  be  vested  in  a 
legislative  assembly  which  shall  consist  of  two  houses;  one  the 
executive  council,  as  hereinbefore  constituted,  and  the  other  a 
house  of  delegates,  to  consist  of  thirty-five  members  elected  bien- 
nially by  the  qualified  voters  as  hereinafter  provided ;  and  the  two 
houses  thus  constituted  shall  be  designated  "The  legislative  as- 
sembly of  Porto  Rico."     (31  Stat.  82.) 

§  3777.  (Act  April  12,  1900,  c.  191,  §  28.)  Districts  for  election  of 
delegates. 
For  the  purposes  of  such  elections  Porto  Rico  shall  be  divided  by 
the  executive  council  into  seven  districts,  composed  of  contiguous 
territory  and  as  nearly  equal  as  may  be  in  population,  and  each 
district  shall  be  entitled  to  five  members  of  the  house  of  delegates. 
(31  Stat.  82.) 

ELECTION   OF  DELEGATES 

§  3778.  (Act  April  12,  1900,  c.  191,  §  29.)  First  election  of  dele- 
gates ;  term  of  office ;  qualifications  of  voters ;  organization  of 
house ;  length  of  session ;  enacting  clause  of  laws ;  compensa- 
tion of  members ;  subsequent  elections. 
The  first  election  for  delegates  shall  be  held  on  such  date  and 
under  such  regulations  as  to  ballots  and  voting  as  the  executive 
council  may  prescribe ;  and  at  such  elections  the  voters  of  each  leg- 
islative district  shall  choose  five  delegates  to  represent  them  in  the 
house  of  delegates  from  the  date  of  their  election  and  qualification 
until  two  years  from  and  after  the  first  day  of  January  next  ensu- 
ing; of  all  which  thirty  days'  notice  shall  be  given  by  publication 
in  the  Official  Gazette,  or  by  printed  notices  distributed  and  posted 
throughout  the  district,  or  by  both,  as  the  executive  council  may 
prescribe.  At  such  elections  all  citizens  of  Porto  Rico  shall  be  al- 
lowed to  vote  who  have  been  bona  fide  residents  for  one  year  and 
who  possess  the  other  qualifications  of  voters  under  the  laws  and 
military  orders  in  force  on  the  first  day  of  March,  nineteen  hun- 
dred, subject  to  such  modifications  and  additional  qualifications  and 
such  regulations  and  restrictions  as  to  registration  as  may  be  pre- 
scribed by  the  executive  council.  The  house  of  delegates  so  chosen 
shall  convene  at  the  capital  and  organize  by  the  election  of  a  speak- 
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er,  a  clerk,  a  sergeant-at-arms,  and  such  other  officers  and  assist- 
ants as  it  may  require,  at  such  time  as  may  be  designated  by  the 
executive  council ;  but  it  shall  not  continue  in  session  longer  than 
sixty  days  in  any  one  year,  unless  called  by  the  governor  to  meet  in 
extraordinary  session.  The  enacting  clause  of  the  laws  shall  be, 
"Be  it  enacted  by  the  legislative  assembly  of  Porto  Rico;*'  and 
each  member  of  the  house  of  delegates  shall  be  paid  for  his  serv- 
ices at  the  rate  of  five  dollars  per  day  for  each  day's  attendance 
while  the  house  is  in  session,  and  mileage  at  the  rate  of  ten  cents 
per  mile  for  each  mile  necessarily  traveled  each  way  to  and  from 
each  session  of  the  legislative  assembly. 

All  future  elections  of  delegates  shall  be  governed  by  the  provi- 
sions hereof,  so  far  as  they  are  applicable,  until  the  legislative  as- 
sembly shall  otherwise  provide.     (31  Stat.  82.) 

In  the  event  that  the  bill  for  an  act  entitled  "An  act  to  provide  a  civil 
government  for  Porto  Rico  and  for  other  purpofies"  was  not  enacted  at  the  first 
session  of  the  Sixty-Fourth  Congress,  in  1916,  it  was  provided  that  the  election 
in  Porto  Rico  fixed  for  the  first  Tuesday  after  the  first  Monday  in  November, 
1916,  should  be  postponed  to  a  date  to  be  thereafter  fixed  by  the  President, 
and  the  incumbents  of  the  offices  which  were  to  be  fiUed  at  that  election  should 
continue  in  office  until  the  officers  elected  at  the  postponed  election  should 
qualify,  by  the  urgent  deficiency  appropriation  act  for  the  fiscal  year  1916,  Act 
Sept  8,  1916,  c  464,  t  6,  39  SUt 

§  3779.  (Act  April  12,  1900,  c.  191,  §  30.)  Powers  of  house  of  dele- 
gates; qualifications  of  members. 
The  house  of  delegates  shall  be  the  sole  judge  of  the  elections,  re- 
turns, and  qualifications  of  its  members,  and  shall  have  and  exercise 
all  the  powers  with  respect  to  the  conduct  of  its  proceedings  that  usu- 
ally appertain  to  parliamentary  legislative  bodies.  No  person  shall 
be  eligible  to  membership  in  the  house  of  delegates  who  is  not  twenty- 
five  years  of  age  and  able  to  read  and  write  either  the  Spanish  or 
the  English  language,  or  who  is  not  possessed  in  his  own  right  of 
taxable  property,  real  or  personal,  situated  in  Porto  Rico.  (31  Stat. 
83.) 

§  3780.  (Act  April  12,  1900,  c.  191,  §  31,  as  amended.  Act  July  15, 
1909,  c.  4,  §  1.)  Passage  of  bills;  approval  or  veto  by  gov- 
ernor; adoption  over  veto;  failure  of  governor  to  approve  or 
veto ;  power  of  Congress  to  annul  laws ;  failure  to  make  neces- 
sary appropriations  for  the  support  of  the  government. 
All  bills  may  originate  in  either  house,  but  no  bill  shall  become  a 
law  unless  it  be  passed  in  each  house  by  a  majority  vote  of  all  the 
members  belonging  to  such  house  and  be  approved  by  the  governor 
within  ten  days  thereafter.  If,  when  a  bill  that  has  been  passed  is 
presented  to  the  governor  for  signature,  he  approves  the  same,  he 
shall  sign  it,  or  if  not  he  shall  return  it,  with  his  objections,  to  that 
house  in  which  it  originated,  which  house  shall  enter  his  objections 
at  large  on  its  journal,  and  proceed  to  reconsider  the  bill.  If,  after 
such  reconsideration,  two-thirds  of  that  house  shall  agree  to  pass  the 
bill,  it  shall  be  sent,  together  with  the  objections,  to  the  other  house, 
by  which  it  shall  likewise  be  considered,  and  if  approved  by  two- 
thirds  of  that  house  it  shall  become  a  law.  But  in  all  such  cases  the 
votes  of  both  houses  shall  be  determined  by  yeas  and  nays,  and  the 
names  of  the  persons  voting  for  and  against  the  bill  shall  be  entered 
upon  the  journal  of  each  house,  respectively.  If  any  bill  shall  not 
be  returned  by  the  governor  within  ten  days  (Sundays  excepted)  after 
it  shall  have  been  presented  to  him,  the  same  shall  be  a  law  in  like 
manner  as  if  he  had  signed  it,  unless  the  legislative  assembly  by  ad- 
journment prevent  its  return,  in  which  case  it  shall  not  be  a  law: 
Provided,  however,  That  all  laws  enacted  by  the  legislative  assembly 
shall  be  reported  to  the  Congress  of  the  United  States,  which  hereby 
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reserves  the  power  and  authority,  if  deemed  advisable,  to  annul  the 
same.  And  provided  further,  That  if  at  the  termination  of  any  fiscal 
year  the  appropriations  necessary  for  the  support  of  government  for 
the  ensuing  fiscal  year  shall  not  have  been  made  an  amount  equal  to 
the  sums  appropriated  in  the  last  appropriation  bills  for  such  pur- 
pose shall  be  deemed  to  be  appropriated ;  and  until  the  legislature  shall 
act  in  such  behalf  the  treasurer  may,  with  the  advice  of  the  governor, 
make  the  payments  necessary  for  the  purpose  aforesaid.  (31  Stat.  83. 
36  Stat.  11.) 

This  section,  as  originally  enacted,  did  not  contain  the  last  proviso,  begin- 
ning with  the  words  "And  provided  further,  That  if  at  the  termination," 
etc.,  to  the  end  of  the  section  as  set  forth  here.  Said  futther  proviso  was 
added  by  amendment  of  the  section  by  Act  July  15,  1909,  c.  4,  §  1,  last 
cited  above. 

Notes  of  Deoisioiui 

Powers  of  congress  to  annul  laws^      (1909)  29  Sup.  Ot  827,  329,  213  U.  & 
Martinez  v.  La  Asociacion  de  Sefloras      20,  53  L.  Ed.  679. 
Damas    Del    Santo    Asilo    de    Ponee 

§  3781.  (Act  April  12,  1900,  c.  191,  §  32.)  Scope  of  legislative 
power;  grants  of  public  and  quasi-public  franchises,  etc. 
The  legislative  authority  herein  provided  shall  extend  to  all  mat- 
ters of  a  legislative  character  not  locally  inapplicable,  including  power 
to  create,  consolidate,  and  reorganize  the  municipaUties,  so  far  as  may 
be  necessary,  and  to  provide  and  repeal  laws  and  ordinances  therefor ; 
and  also  the  power  to  alter,  amend,  modify,  and  repeal  any  and  all 
laws  and  ordinances  of  every  character  now  in  force  in  Porto  Rico, 
or  any  municipality  or  district  thereof,  not  inconsistent  with  the 
provisions  hereof;  Provided,  however,  That  all  grants  of  franchises, 
rights,  and  privileges  or  concessions  of  a  public  or  quasi-public  na- 
ture shall  be  made  by  the  executive  council,  with  the  approval  of  the 
governor,  and  all  franchises  granted  in  Porto  Rico  shall  be  reported 
to  Congress,  which  hereby  reserves  the  power  to  annul  or  modify  the 
same.    (31  Stat.  83.) 

Subsequent  provisions  relating  to  the  granting  of  franchises,  privileges,  and 
concessions  vrere  made  by  Res.  May  1,  1900,  No.  23,  f f  2,  3,  post,  f§  3732, 
3783. 

Notes  of  Deoisioiui 

Legislative     power.— The     delegation  quasi  public  nature,  including  all  rail- 

by  Congress  to  the  executive  council  road,    street    railway,    telegraph,    and 

of  Porto  Rico  by  this  section  of  the  telephone     franchises,     privileges,     or 

power   to   grant  franchises   respecting  concessions.     (1901)  26  Op.  Atty.  Gen. 

the  pubUc  utilities  of  that  island  did  176. 

not  confer  upon  it  the  other  sovereign  That  law  does  not  transcend  the  leg- 
power  of  taxation,  including  the  au-  islative  power  of  the  insular  govern- 
thority  to  exempt  from  taxation,  ment,  and,  whether  wise  or  not,  can- 
(1901)  23  Op.  Atty.  Oen.  490.  not  be  treated  as  void  or  inapplicable 

The  power  of  taxing  or  of  exempting  to   the  United   States   court  in  Porto 

franchises  from  taxation  cannot  be  re-  Rico.     (1907)  26  Op.  Atty.  Gen.  438. 

garded  as  in   any   sense  incidental   to  The  new  Porto  Rican  law  concerning 

that  of  granting  franchises.     Id.  an   audit  of   expenditures   before   dis- 

The  action  of  the  executive  council,  bursement  is   not  objectionable  to   or 

therefore,  in  so  far  as  it  attempts  to  inconsistent   with    the    organic   act   of 

exempt  from  taxation  the  property  of  April   12,   1900    (31   Stat   77),  merely 

a    company    which    it    has    granted    a  because  it  provides  for  an  effective  au- 

franchise,   is   void,   and   the  President  dit  of  court  expenses.    Id. 

should  not  approve  such  a  franchise.  The  issuance  o^  bonds  by  the  insular 

Id.  government  of  Porto  Rico  for  the  pur- 

The    legislative    assembly    of    Porto  pose  of  constructing  roads  and  bridges, 

Rico  has  authority  to  pass  laws  setting  as  provided  by  an  act  of  the  legislative 

forth   the   conditions  under  which   do-  assembly     of     Porto     Rico     approved 

mestic  corporations  may  be  organized  March  10,  1910,  not  being  in  excess  of 

and  foreign  corporations  may  do  busi-  7  per  cent,  of  Uie  aggregate  tax  valua- 

ness  there,  subject,  however,  to  the  ex-  tion  of  its  property,  is  legaL     (1910) 

ceptions   and   restrictions  contained  in  28  Op.  Atty.  Gen.  245. 

this  and  the  two  following  sections  in  Immunity  from  taxation  must  be  con* 

regard    to   franchises   of   a   public   or  strued  most  strongly  against  tiie  gran- 
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tee  and  will  not  be  held  assignable  in  ordinance  of  assignment  was  after- 
order  to  pass  to  a  purchaser  on  a  sale,  wards  approved  by  the  President.  Id. 
under  mortgage  or  otherwise,  without  The  exemption  applies  only  to  those 
express  authorization.  (1910)  28  Op.  lines  and  property  which  were  the  pos- 
Atty.  Gen.  491.  session  of  that  company,  and  was  not 
The  exemption  does  not  extend  to  the  assignable.  Consequently  it  does  not 
"American  Railroad  Company  of  Porto  apply  to  railroad  lines  or  property 
Rico,  Central  Aguirre,  operator,"  to  built  or  acquired  by  subsequent  pur- 
which  company  the  Compaflia  de  los  chasers,  lessees,  or  operators.  Id. 
Ferrocarriles  leased  all  its  property,  The  legislative  assembly  of  Porto 
notwithstanding  the  fact  that  the  ex-  Rico  did  not  exceed  its  powers  in 
ecutive  council  on  July  22,  1902,  by  an  granting  to  the  "CompaQia  de  los  Fer- 
ordinance,  authorized  the  latter  compa-  rocarriles  de  Puerto  Rico,"  in  an  act 
ny  to  assign  to  the  American  Railroad  passed  February  4,  1902,  an  exemption 
Company  the  right  to  construct,  main-  from  taxation  upon  its  railroad  lines 
tain,  and  operate  the  railroad  line  and  property  theretofore  built  and  ac- 
from  Ponce  to  Guayama,  the  building  quired  by  it,  as  well  as  the  railroad 
of  which  had  been  authorized  by  ordi-  lines  and  property  thereafter  to  be 
nance  of  the  executive  council  on  Oc-  built  and  acquired  by  it.  Id. 
tober  28,  1901,  and  notwithstanding  the 

§  3782.  (Res.  May  1,  1900,  No.  23,  §  2.)  Franchises  to  be  ap- 
proved by  the  President, 
All  railroad,  street  railway,  telegraph  and  telephone  franchises,  priv- 
ileges or  concessions  granted  under  section  thirty-two  of  said  Act  shall 
be  approved  by  the  President  of  the  United  States,  and  no  such  fran- 
chise, privilege,  or  concession  shall  be  operative  until  it  shall  have  been 
so  approved.    (31  Stat.  716.) 

This  section  and  the  section  next  following  were  part  of  a  resolution  en- 
titled "Joint  Resolution  to  provide  for  the  administration  of  civil  affairs 
in  Porto  Rico  pending  the  appointment  and  qualification  of  the  civil  officers 
provided  for  in  the  Act  approved  April  twelfth,  nineteen  hundred,  entitled, 
*An  act  temporarily  to  provide  revenues  and  a  civil  government  for  Porto 
Rico,  and  for  other  purposes.' " 

Section  32  of  the  act  mentioned  in  said  title  and  referred  to  in  this  section 
and  the  section  following,  Act  April  12,  1900,  c.  191,  §  32,  is  set  forth,  ante, 
S  3781. 

Section  1  of  this  resolution  provided  that  the  officers  then  performing  the 
civil  duties  in  Porto  Rico  should  continue  to  perform  them  until  officers  were 
appointed  under  said  Act  April  12,  1900,  c.  191,  not,  however,  after  Aug.  1, 
1900.    It  is  omitted  as  temporary  merely. 

Notes  of  Decisions 

See  notes  under  §  8781.  ed  "shall  not  become  effective  or  oper- 

Approvald^President     may     approve  ative  until  the  legislative  assembly  of 

franchises    granted    by    the    executive  Porto  Rico  shall  by  law  duly  authorize 

council  of  Porto  Rico  and  approved  by  such  exemption."     (1901)  23  Op.  Atty. 

the  governor  thereof  providing  that  the  Gen.  581. 

exemption  from  taxation  therein  grant-  ' 

§  3783.  (Res.  May  1,  1900,  No.  23,  §  3.)  Special  provisions  in 
franchises,  etc. ;  real  estate  holdings  of  corporations  restricted. 
All  franchises,  privileges  or  concessions  granted  under  section  thir- 
ty-two of  said  Act  shall  provide  that  the  same  shall  be  subject  to 
amendment,  alteration,  or  repeal;  shall  forbid  the  issue  of  stock  or 
bonds,  except  in  exchange  for  actual  cash,  or  property  at  a  fair  val- 
uation, equal  in  amount  to  the  par  value  of  -the  stock  or  bonds  issued ; 
shall  forbid  the  declaring  of  stock  or  bond  dividends;  and,  in  the 
case  of  public-service  corporations,  shall  provide  for  the  effective 
regulation  of  the  chaises  thereof  and  for  the  purchase  or  taking  by 
the  public  authorities  of  their  property  at  a  fair  and  reasonable  valua- 
tion. No  corporation  shall  be  authorized  to  conduct  the  business  of 
buying  and  selling  real  estate  or  be  permitted  to  hold  or  own  real 
estate  except  such  as  may  be  reasonably  necessary  to  enable  it  to  carry 
out  the  purposes  for  which  it  was  created,  and  every  corporation  here- 
after authorized  to  engage  in  agriculture  shall  by  its  charter  be  re- 
stricted to  the  ownership  and  control  of  not  to  exceed  five  hundred 
acres  of  land;  and  this  provision  shall  be  held  to  prevent  any  member 
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of  a  corporation  engaged  in  agriculture  from  being  in  any  wise  inter- 
ested in  any  other  corporation  engaged  in  agriculture.  Corporations, 
however,  may  loan  funds  upon  real  estate  security,  and  purchase  real 
estate  when  necessary  for  the  collection  of  loans,  but  they  shall  dis- 
pose of  real  estate  so  obtained  within  five  years  after  receiving  the 
title.  Corporations  not  organized  in  Porto  Rico,  and  doing  business 
therein,  shall  be  bound  by  the  provisions  of  this  section  so  far  as  they 
are  applicable.    (31  Stat.  716.) 

See  note  to  section  2  of  this  resolution,  ante,  S  3782. 

Notes  of  Deoisions 

See  notes  nnder  |  3781.  extend  to  an  antecedent  license  granted 

Prior  grantSd^Prior  to  the  passage  by  him.     (1901)  23  Op.  Atty.  Gen.  552. 

of  the  Porto   Rican   act  of  April  12,  The  power  to  revoke  the  Ucense  so 

1900   (31   Stat  77),  the   Secretary  of  granted  is  vested  in  the  Secretary  of 

War  had  authority,  under  section  9910,  War,  and  so  long  as  it  is  unrevoked  the 

post,  to  issue  a  license  for  the  building  rebuilding  of  the  wharf  under  such  11- 

and  maintenance  of  a  wharf  in  the  har-  cense  is  subject  to  his  control  and  su- 

bor  of  San  Juan,  Porto  Rico,  and  the  pervision,  and  not  to  that  of  the  ez- 

rules  imposed  by  this  section  do  not  ecutive  conndL    Id. 

THE  JUDICIABT 

§  3784.  (Act  April  12,  1900,  c.  191,  §  33.)  Existing  courts,  juris- 
diction, and  procedure  continued;  appointment  of  justices  and 
marshal  of  the  supreme  court;  appointment  of  judges  of  the 
district  court;  selection  of  other  officers;  power  of  legislature. 

The  judicial  power  shall  be  vested  in  the  courts  and  tribunals  of 
Porto  Rico  as  already  estabUshed  and  now  in  operation,  including  mu- 
nicipal courts,  under  and  by  virtue  of  General  Orders,  Numbered 
One  hundred  and  eighteen,  as  promulgated  by  Brigadier-General  Davis, 
United  States  Volunteers,  August  sixteenth,  eighteen  hundred  and 
ninety-nine,  and  including  also  the  police  courts  established  by  Gen- 
eral Orders,  Numbered  One  hundred  and  ninety-five,  promulgated 
November  twenty-ninth,  eighteen  hundred  and  ninety-nine,  by  Brig- 
adier-General Davis,  United  States  Volunteers,  and  the  laws  and  ordi- 
nances of  Porto  Rico  and  the  municipahties  thereof  in  force,  so  far 
as  the  same  are  not  in  conflict  herewith,  all  which  courts  and  tribu- 
nals are  hereby  continued.  The  jurisdiction  of  said  courts  and  the 
form  of  procedure  in  them,  and  the  various  officials  and  attaches  there- 
of, respectively,  shall  be  the  same  as  defined  and  prescribed  in  and 
by  said  laws  and  ordinances,  and  said  General  Orders,  Numbered 
One  hundred  and  eighteen  and  One  hundred  and  ninety-five,  until 
otherwise  provided  by  law:  Provided,  however,  That  the  chief  jus- 
tice and  associate  justices  of  the  supreme  court  and  the  marshal  there- 
of shall  be  appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  and  the  judges  of  the  district  courts  shall  be 
appointed  by  the  governor,  by  and  with  the  advice  and  consent  of 
the  executive  council,  and  all  other  officials  and  attaches  of  all  the 
other  courts  shall  be  chosen  as  may  be  directed  by  the  legislative  as- 
sembly, which  shall  have  authority  to  legislate  from  time  to  time  as 
it  may  see  fit  with  respect  to  said  courts,  and  any  others  they  may 
deem  it  advisable  to  establish,  their  organization,  the  number  of  judges 
and  officials  and  attaches  for  each,  their  jurisdiction,  their  procedure, 
and  all  other  matters  aflfecting  them.     (31  Stat.  84.) 

Notes  of  Deoisions 

Legislative    power.— Under  this   sec-  the  Roman  Catholic  Chnrch  and  the 

tion  and  sections  3755,  3763,  ante,  the  people    or    any    municipality    affecting 

legislative  assembly  had  power  to  con-  property  rights.    Municipality  of  Ponce 

fer  original  jurisdiction  upon  the  su-  v.  Roman  Catholic  Apostolic  Church  in 

preme  court  of  Porto  Rico  for  the  trial  Porto  Rico  (1908)  28  Sup.  Ct  787,  210 

and  adjudication  of  questions  between  U.  S.  296,  62  L.  Ed.  1068. 
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Spanish  decisions.— Spanish  decisions  court   of   Porto    Rico    that    the    Civil 

construing  the  Porto  Rico  Civil  Code,  Code  of  March  1,  1902,  went  into  ef- 

when  rendered  after  Porto  Rico  had  feet  July  1,  1902,  will  be  followed  by 

ceased  to  be  subject  to  Spanish  juris-  the  federal  supreme  court  as  a  rule  of 

diction,  although  entitled  to  great  con-  property.    Nadal  v.  May  (1914)  34  Sup. 

-sideradon,  do  not  preclude  the  Porto  Ct  611,  233  U.  S.  447,  58  L.  Ed.  1040. 

Rican  courte  from  exercising  an  inde-  ci^j    witliout    definite    application, 

pendent   judgment      Cordova   v     Fol-  jy^^^^  ^^  xJrrutia   (1906)  26  Sup.  Ct 

i??'n  ^a    ^t"?  W  ^H^l^^^  ^'  '^«7,  202  U.  S.  614,  60  L.  Ed.  1172; 

227  U.  S.  875,  57  L.  Ed.  556.  ^ent  v.  Porto  Rico  (1907)  28  Sup.  Ot 

Decisions  of  supremo  court  as  rule  55,  56,  207  U.  S.  113,  52  L.  Ed.  127. 
of  property.— Decisions  of  the  supreme 

§  3785.  (Act  April  12,  1900,  c.  191,  §  34.)  Judicial  district  of  Porto 
Rico;  judge,  attorney  and  mardial;  appointment;  terms  of  of- 
fice; officers  of  court;  jurisdiction;  procedure;  writs  of  error 
and  appeals  and  remov^  of  causes  from  courts  of  Porto  Rico ; 
terms  of  court;  proceedings  conducted  in  English;  district 
court  to  succeed  provisional  court. 
Porto  Rico  shall  constitute  a  judicial  district  to  be  called  "the  dis- 
trict of  Porto  Rico."  The  President,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  shall  appoint  a  district  judge,  a  district  attorney, 
and  a  marshal  for  said  district,  each  for  a  term  of  four  years,  unless 
sooner  removed  by  the  President.  The  district  court  for  said  district 
shall  be  called  the  district  court  of  the  United  States  for  Porto  Rico 
and  shall  have  power  to  appoint  all  necessary  officials  and  assistants, 
including  a  clerk,  an  interpreter,  and  such  commissioners  as  may  be 
necessary,  who  shall  have  like  power  and  duties  as  are  exercised  and 
performed  by  commissioners  of  the  circuit  courts  of  the  United  States, 
and  shall  have,  in  addition  to  the  ordinary  jurisdiction  of  district 
courts  of  the  United  States,  jurisdiction  of  all  cases  cognizant  in  the 
circuit  courts  of  the  United  States,  and  shall  proceed  therein  in  the 
same  manner  as  a  circuit  court.  The  laws  of  the  United  States  re- 
lating to  appeals,  writs  of  error  and  certiorari,  removal  of  causes,  and 
other  matters  and  proceedings  as  between  the  courts  of  the  United 
States  and  the  courts  of  the  several  States  shall  govern  in  such  mat- 
ters, and  proceedings  as  between  the  district  court  of  the  United  States 
and  the  courts  of  Porto  Rico.  Regular  terms  of  said  court  shall  be 
held  at  San  Juan,  commencing  on  the  second  Monday  in  April  and 
October  of  each  year,  and  also  at  Ponce  on  the  second  Monday  in 
January  of  each  year,  and  special  terms  may  be  held  at  Mayaguez  at 
such  other  stated  times  as  said  judge  may  deem  expedient.  AH  plead- 
ings and  proceedings  in  said  court  shall  be  conducted  in  the  English 
language. 

The  United  States  district  court  hereby  established  shall  be  the  suc- 
cessor to  the  United  States  provisional  court  established  by  General 
Orders,  Numbered  Eighty-eight,  promulgated  by  Brigadier-General 
Davis,  United  States  Volunteers,  and  shall  take  possession  of  all  rec- 
ords of  that  court,  and  take  jurisdiction  of  all  cases  and  proceedings 
pending  therein,  and  said  United  States  provisional  court  is  hereby 
discontinued.    (31  Stat.  85.) 

The  words  "commissioners  of  the  circuit  courts  of  the  United  States,*'  used 
in  this  section,  may  be  regarded  as  referring  to  United  States  commissioners, 
the  office  of  commissioner  of  the  circuit  court  having  been  abolished,  and  that 
of  United  States  Commissioner,  with  the  same  powers  and  duties,  having  been 
created  by  Act  May  28,  1896,  c.  252,  §  19,  ante,  S  1337. 

The  circuit  courts  of  the  United  States  were  abolished,  and  their  powers  and 
duties  were  transferred  to  the  district  courts  by  Jud.  Code,  |{  289-291,  ante, 
H  126&-12e9. 

Additional  jurisdiction  was  conferred  upon  the  district  court  by  Act  March 
2,  1901,  c.  812,  {  8,  post,  §  3786. 

Provisions  for  holding  the  United  States  district  court  by  a  judge  of  the 
Porto  Hican  supreme  court,  during  the  absence,  disqualification,  or  inability 
to  act  of  the  district  judge,  were  made  by  Act  Jan.  7,  1913,  c.  6,  post,  $  3787. 
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The  qualifications  of  jurors  in  the  district  court  were  prescribed  by  Act 
June  26,  1906,  c.  3542,  post,  {  3788. 

Provisions  relating  to  the  fees  and  expenses  of  the  United  States  district 
court  and  the  United  States  commissioners  were  made  by  Act  March  2,  1901t 
c  812.  S  2,  post,  I  3789. 

The  fees  of  jurors  and  witnesses  in  the  United  States  district  court  were 
prescribed  by  Act  March  2,  1901,  c.  812,  S  4,  post,  |  3790.  - 


Notes  of  Decisions 


See  notes  under  f  3786. 


Juiisdlctfond^A  mere  reference  in  a 
bill  in  equity  to  the  provisions  of  an 
order  of  the  military  governor  of  Porto 
Rico  does  not  present  a  controversy 
arising  under  the  laws  of  the  United 
States,  of  which  the  federal  district 
court  for  Porto  Rico  would  have  juris- 
diction without  regard  to  the  citizen- 
ship of  the  parties,  even  if  such  order 
be  treated  as  a  law  of  the  United 
States,  where  the  bill  does  not  call  the 
attention  of  the  court  to  a  controversy 
arising,  under  such  order,  in  such  a 
way  as  to  invoke  the  court's  action 
thereon.  Fraenkl  v.  Cereoedo  (1910) 
30  Sup.  Ct.  322,  326,  216  U.  a  295,  64 
L.  Ed.  486. 

Removal  of  causeSd^See  Garrozi  v. 
Dastas  (1907)  27  Sup.  Ct  224,  227, 
204  U.  S.  64.  61  L.  Ed.  369. 

ProcedurSi^— Criminal  prosecutions  in 
the  district  court  of  the  United  States 
for  Porto  Rico  for  offenses  against  the 
United  States  should  be  conducted  in 
the  same  manner  as  like  prosecutions  in 
the  circuit  courts  of  the  United  States, 
the  court  in  Porto  Rico  recognizing 
any  valid  existing  local  statute  relating 
to  the  qualifications  for  jurors,  as  the 
circuit  court  of  the  United  States  in 
criminal  prosecutions  is  governed  un- 
der section  1252,  ante,  by  the  state 
statutes.  Crowley  v.  U.  S.  (1904)  24 
Sup.  Ct  731,  194  U.  S.  461,  48  L.  Ed. 
1076. 

A  defendant  accused  of  an  infamous 
crime  against  the  United  States  can 
only  be  proceeded  against  in  the  dis- 
trict court  of  the   United   States  for 


Porto  Rico  on  presentment  or  indict- 
ment of  a  grand  jury.    Id. 

The  district  court  of  Porto  Rico,  when 
exercising  the  jurisdiction  of  a  circuit 
court,  conferred  by  Act  April  12,  1900, 
a  191,  §  34,  31  Stat  77,  must  conform 
to  the  local  practice  for  the  issuing  of 
attachments,  and  the  recovery  of  dam- 
ages when  wrongfully  issued.  Fernan- 
dez y  Perez  v.  Peres  y  Fernandez 
(1906)  26  Sup.  Ct  561.  665,  202  U.  a 
80,  50  K  Ed.  942. 

Where  the  United  States  district 
judge  for  the  district  of  Porto  Rico 
left  the  jurisdiction  before  signing  a 
bill  of  exceptions,  he  should  return  to 
Porto  Rico  and  sign  it;  but  in  case 
that  cannot  be  done,  the  bill  of  excep- 
tions should  be  prepared  and  agreed 
upon  by  counsel  on  both  sides,  and 
counsel  should  stipulate  that  it  is  cor- 
rect and  that  the  judge  may  allow  and 
sign  the  same  outside  of  his  district 
(1910)  28  Op.  Atty.  Qen.  321. 

Expenses  of  district  court.— The  ex- 
penses of  the  district  court  should  be 
paid  from  funds  of  the  government  of 
Porto  Rico.  (1912)  29  Op.  Atty.  Gen. 
663. 

Cited  without  deflnlte  appllcatioii« 
Ribas  y  Hijo  v.  U.  S.  (1904)  24  Sup. 
Ct  727,  728,  194  U.  S.  316,  48  L.  Ed. 
994;  Amado  v.  Same  (1904)  26  Sup. 
Ct  13,  14, 195  U.  S.  172,  49  L.  Ed.  145; 
Rodriguez  v.  Same  (1905)  26  Sup.  Ct 
617,  618,  198  U.  S.  166,  49  L.  Ed. 
994;  Dones  v.  Urrutia  (1906)  26  Sup. 
Ct  767.  202  U.  S.  614,  50  L.  Ed.  1172; 
Cabrera  v.  American  Colonial  Bank 
(1909)  29  Sup.  Ct  023,  626.  214  U.  S. 
224,  53  L.  Ed.  974. 


§  3786.  (Act  March  2,  1901,  c.  812^  §  3.)  Jurisdiction  of  United 
States  district  court  extended. 
The  jurisdiction  of  the  district  court  of  the  United  States  for  Porto 
Rico  in  civil  cases  shall,  in  addition  to  that  conferred  by  the  Act  of 
April  twelfth,  nineteen  hundred,  extend  to  and  embrace  controversies 
where  the  parties,  or  either  of  them,  are  citizens  of  the  United  States, 
or  citizens  or  subjects  of  a  foreign  State  or  States,  wherein  the  mat- 
ter in  dispute  exceeds,  exclusive  of  interest  or  costs,  the  sum  or  value 
of  one  thousand  dollars.    (31  Stat.  953.) 

This  section  was  section  3  of  an  act  to  amend  Act  April  12,  1900,  c.  191,  and 
to  increase  the  salary  of  the  commissioner  of  education,  cited  above. 

Section  1  of  said  act,  increasing  the  salary  of  said  commissioner  of  educa- 
tion and  requiring  the  executive  council  to  fix  the  salaries  of  all  officials 
and  assistants  appointed  by  the  district  court,  is  set  forth  post,  |  8793. 

Sections  2,  4  of  said  act,  relating  to  the  fees  and  expenses  of  the  district 
court  and  of  witnesses  and  jurors  therein,  are  set  forth  poet,  |§  3789,  3790. 

Notes  of  Deoisions 

Jurisdiction.— Jurisdiction  under  this      the  parties  on  both  sides  are  snbjectt 
section   extends   to  a  cause  in  which      of  the  lung  of  Spain.    Ortega  Y.  Lara 
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(1906)  26  Sup.  Ct.  707,  708,^202  U.  S.      12,  1900,  c.  191,  31  Stat  77,  establish- 
339,  50  L.  Ed.  1055.  ing  a  civil  government  for  Porto  Rico, 

The  party  who  has  wrongfully  pro-  is,  if  a  citizen  of  any  country,  a  citizen 
cored  a  removal  from  the  local  Porto  of  Porto  Rico.  Id. 
Rican  court  to  the  federal  district  court  The  objection  to-  the  want  of  jurisdic- 
of  a  case  within  the  original  jurisdic-  tion  of  the  federal  district  court  for 
tion  conferred  upon  the  latter  court  by  Porto  Rico  of  a  suit  in  which  all  the 
this  section  cannot  be  heard,  after  parties  plaintiff  were  foreign  subjects, 
judgment  against  him,  to  assert  that  and  all  the  parties  defendant  dtizena 
the  federal  court  had  no  jurisdiction,  of  Porto  Rico,  is  available  to  defend- 
because  of  the  irregularity  of  the  remov-  ants,  altliough  the  final  decree  was  en- 
al,  although,  by  section  3785,  ante,  the  tered  pro  confesso  after  the  jurisdiction 
laws  of  the  United  States  relating  to  of  the  court  was  extended  by  this  see- 
the removal  of  causes  governs  as  be-  tion  to  embrace  such  a  case,  where  the 
tween  the  district  conrt  of  the  United  last  appearance  of  the  defendants  in 
States  for  Porto  Rico  and  the  courts  the  case  was  before  such  statute  was 
of    Porto    Rico.      Garrozi    v.    Dastas  enacted,  when  a  stipulation  was  made 

(1907)  27  Sup.  Ct  224,  227,  204  U.  in  respect  to  an  extension  of  the  time 
S.  64,  51  L.  Ed.  369.  to  plead  to  the  bill.     Fraenkl  v.  Cere- 

A  corporation  created  by  a  decree  of  cedo  (1909)  30  Sup.  Ct.  322,  325,  216 

the  Spanish  crown  for  charitable  pur-  U.  S.  295,  54  L.  Ed.  486. 

ptoses,  and  limited  in  its  field  of  opera-  Jurisdiction  under  this  section  does 

tions  to  Porto  Rico,  does  not  continue,  not  embrace  a  suit  to  foreclose  a  mort- 

after  the  ratification  of  the  treaty  of  gage  in  which  one  defendant  is  a  citizen 

peace  between  the  United  States  and  of  the  United  States,  while  the  other 

Spain,   to  be   a  citizen  or  subject  of  two  and  the  claimant  are  citizens  of 

Spain,  within  this  section.    Martinez  v.  Porto   Rico.     Cuebas  y  Arredondo   v. 

La  Asociadon  de  Sefioras  Damas  Del  Guebas  y  Arredondo  (1912)  32  Sup.  Ct. 

Santo  Asilo  de  Ponce  (1909)  29  Sup.  277,  279.  223  U.  S.  376,  56  L.  Ed.  476. 
Ct  327,  213  U.  S.  20,  53  L.  Ed.  679. 

Such  corporation  is  not  a  dtizen  of  Cited    without    deflnlte    appiioation, 

the  United  States  within  this  section,  Dones  v.  Urrutia   (1906)   26  Sup.  Ct 

but,  since  the  enactment  of  Act  April  767,  202  U.  S.  614,  50  L.  Ed.  1172. 

§  3787.  (Act  Jan.  7,  1913,  c.  6.)  Justice  of  supreme  court  of  Porto 
Rico  may  be  designated  as  temporary  or  special  judge  of  Unit- 
ed States  district  court  in  abeence,  etc.,  of  district  judge. 
Whenever  the  United  States  district  judge  of  the  district  of  Porto 
Rico  shall  be  absent  from  the  said  district,  and  that  fact  shall  be  made 
to  appear  by  the  certificate  in  writing  of  the  United  States  attorney 
or  marshal  of  that  district,  filed  in  the  office  of  the  clerk  of  the  United 
States  district  court  for  said  district,  or  when  for  any  reason  the  said 
judge  shall  or  may  be  disqualified  or  unable  to  act  as  such  in  any 
cause  pending  in  the  district  court  of  the  United  States  for  Porto  Rico, 
and  that  fact  shall  be  made  to  appear  either  by  proper  order  entered 
in  the  record  of  said  cause  by  the  regular  district  judge,  or  by  the 
certificate  in  writing  of  the  United  States  attorney  or  marshal  of  that 
district  filed  in  the  office  of  the  clerk  of  the  United  States  district 
court  for  said  district,  the  governor  of  Porto  Rico  may,  by  writing 
filed  in  the  said  clerk's  office,  designate  a  justice  of  the  supreme  court 
of  Porto  Rico  either  as  temporary  judge  of  said  district  court  or  as 
special  judge  thereof ;  and  the  temporary  judge  so  designated  as  afore- 
said shall  have  and  may  exercise  within  said  district,  during  the  ab- 
sence of  the  regular  district  judge,  all  the  power  of  every  kind  by 
law  vested  in  said  district  judge,  and  after  the  return  of  said  district 
judge  to  said  district,  shall  continue  to  have  and  exercise  said  powers 
with  respect  to  any  cause,  the  trial  of  which  shall  have  been  com- 
menced before  him  or  which  shall  have  been  submitted  to  him  for 
decision  prior  to  the  return  of  said  district  judge;  and  the  special 
judge  so  designated  as  aforesaid  shall  have  and  may  exercise  within 
said  district  all  the  power  of  every  kind  by  law  vested  in  said  district 
judge  with  respect  to  any  cause  named  in  the  writing  by  the  governor, 
filed  as  aforesaid,  designating  the  said  special  judge  as  aforesaid: 
Provided,  That  no  additional  compensation  shall  be  paid  to  either  such 
4  U.S.CoMP.'lO— 296  (4721) 
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temporary  district  judge  or  special  district  judge  for  services  rendered 

pursuant  to  such  designation.    (37  Stat.  648.) 

This  was  an  act  entitled  "An  act  to  provide  for  holding  the  district  court  of 
the  United  States  for  Porto  Rico  during  the  absence  from  the  island  of  the 
United  States  district  judge  and  for  the  trial  of  cases  in  the  event  of  the  dla* 
qualification  of  or  inability  to  act  by  the  said  judge.'* 

Cited    without    deflnite    application,      88  Sup.  Gt.  230,  227  U.  S.  100,  57  L. 
Guardian  Assur.  Co.  y.  Quintana  (1918)      Ed.  487. 

§  3788.  (Act  June  25,  1906,  c.  3542.)  Jurors  in  United  States  dis- 
trict court;  qualifications;  exemptions;  selection. 
The  qualifications  of  jurors  as  fixed  by  the  local  laws  of  Porto  Rico 
shall  not  apply  to  jurors  selected  to  serve  in  the  district  court  of  the 
United  States  for  Porto  Rico,  but  that  the  qualifications  required  of 
jurors  in  said  court  shall  be  that  each  shall  be  of  the  age  of  twenty- 
one  years  and  not  over  sixty-five  years,  a  resident  of  Porto  Rico  for 
not  less  than  one  year,  and  having  a  sufficient  knowledge  of  the  Eng- 
lish language  to  enable  him  to  dulv  serve  as  a  juror :  Provided,  That 
the  exemption  from  jury  duty  allowed  by  the  local  law  shall  be  re- 
spected by  the  court  when  insisted  upon  by  veniremen :  And  provided 
further,  That  the  juries  for  said  court  shall  always  be  selected  and 
drawn  in  accordance  with  the  laws  of  Congress  regulating  the  same 
in  the  United  States  courts.    (34  Stat.  466.) 

This  was  an  act  entitled  "An  act  defining  the  qualificationa  of  jurors  for 
service  in  the  United  States  district  court  in  Porto  Rico." 

§  3789.  (Act  March  2,  1901,  c.  812,  §  2.)  Fees  and  expenses  of  dis- 
trict court  payable  from  Porto  Rican  revenues ;  fees  earned  to 
become  part  of  Porto  Rican  revenues;  fees  of  commissioners. 
Such  fees  and  expenses  as  are  payable  by  the  United  States,  if 
earned  or  incurred  in  connection  with  a  circuit  or  district  court  of  the 
United  States,  shall  be  paid  from  the  revenues  of  Porto  Rico,  if 
earned  or  incurred  in  connection  with  the  district  court  of  the  United 
States  for  Porto  Rico.  That  all  such  fees,  fines,  costs,  and  forfei- 
tures as  would  be  deposited  to  the  credit  of  the  United  States,  if  col- 
lected and  paid  into  a  circuit  or  district  court  of  the  United  States, 
shall  become  revenues  of  Porto  Rico,  if  collected  and  paid  into  the 
district  court  of  the  United  States  for  Porto  Rico.  The  commission- 
ers appointed,  as  provided  in  section  thirty- four  of  said  Act  approved 
April  twelfth,  nineteen  hundred,  shall  be  entitled  to  the  fees  provided 
for  United  States  commissioners.    (31  Stat.  953.) 

This  section  and  the  section  next  following  were  part  of  an  act  to  amend 
Act  April  12,  1900,  c.  191,  etc 

Section  1  of  this  act,  increasing  the  salary  of  the  commissioner  of  educa- 
tion, and  requiring  the  executive  council  to  fix  the  salaries  of  district  court 
officials  and  assistants,  is  set  forth  post,  §  3793. 

Section  3  of  this  act,  extending  the  jurisdiction  of  the  district  court,  is 
set  forth,  ante,  t  3786. 

A  further  provision  of  this  section,  requiring  the  accounting  officers  to  al- 
low payments  of  fees  and  expenses  theretofore  made  hy  the  district  marshal 
from  funds  advanced  him  either  by  the  United  States  or  by  Porto  Rico.  It 
is  omitted,  as  temporary  merely. 

§  3790.  (Act  March  2,  1901,  c.  812,  §  4.)     Fees  and  mileage  of  ju- 
rors and  witnesses. 
Jurors  and  witnesses  in  the  United  States  district  court  of  Porto 
Rico  shall  be  entitled  to  and  receive  fifteen  cents  for  each  mile  neces- 
sarily traveled  over  any  stage  line  or  by  private  conveyance  and  ten 
cents  for  each  mile  over  any  railway  in  going  to  and  returning  from 
said  courts:    Provided,  That  no  constructive  or  double  mileage  fees 
shall  be  allowed  by  reason  of  any  person  being  summoned  both  as 
witness  and  juror,  or  as  witness  in  two  or  more  cases  pending  in  the 
same  court  and  triable  at  the  same  term  thereof.    (31  Stat  954.) 
(4722) 
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§  3791.  (Act  April  12,  1900,  c.  191,  §  35.)     Writs  of  error  and  ap- 
peals from  supreme  court  of  Porto  Rico  and  United  States  dis- 
trict court  to  United  States  Supreme  Court;    habeas  corpus; 
proceedings  in  United  States  Supreme  Court  to  be  in  English 
language. 
[Writs  of  error  and  appeals  from  the  final  decisions  of  the  su- 
preme court  of  Porto  Rico  and  the  district  court  of  the  United  States 
shall  be  allowed  and  may  be  taken  to  the  Supreme  Court  of  the  United 
States  in  the  same  manner  and  under  the  same  regulations  and  in  the 
same  cases  as  from  the  supreme  courts  of  the  Territories  of  the  United 
States;    and  such  writs  of  error  and  appeal  shall  be  allowed  in  all 
cases  where  the  Constitution  of  the  United  States,  or  a  treaty  thereof, 
or  an  Act  of  Congress  is  brought  in  question  and  the  right  claimed 
thereunder  is  denied;]    and  the  supreme  and  district  courts  of  Porto 
Rico  and  the  respective  judges  thereof  may  grant  writs  of  habeas 
corpus  in  all  cases  in  which  the  same  are  grantable  by  the  judges  of 
the  district  and  circuit  courts  of  the  United  States.    All  such  proceed- 
ings in  the  Supreme  Court  of  the  United  States  shall  be  conducted  in 
the  English  language.    (31  Stat.  85.) 

The  words  inclosed  in  brackets  in  this  section  were  superseded  by  the  sub- 
sequent provisions  of  the  Judicial  Code  relating  to  appeals  and  writs  of  er- 
ror from  the  supreme  court  and  United  States  district  court  of  Porto  Rico 
to  the  United  States  Supreme  Court,  Jud.  Code,  g  244,  which  was  repealed  by 
Act  Jan.  28,  1915,  c  22,  §  3,  88  Stat  804.  Provisions  for  appeals  and  writs 
of  error  from  the  United  States  district  court  for  Porto  Rico  are  contained 
in  Jud.  Code,  §  1215,  as  amended,  ante,  g  1215,  and  from  the  Supreme  Court  of 
Porto  ^ico,  in  Jud.  Code,  §  246,  as  amended,  ante,  §  1223. 

Notes  of  Deoisioiui 

See  notes  under  1 1221,  ante.  the    United    States.      Municipality    of 

Judiolal  notice  of  Spanish  law^The      Ponce    v.    Roman    Catholic   ApostoUc 

federal  supreme  court  will  take  judi-      Church  in  Porto  Rico  (1907)  28  Sup. 

dal  notice  of  the  Spanish  law,  as  far      Ct  737,  210  U.  S.  296,  52  L.  Ed.  1068. 

as  it  affects  the  insular  possessions  of 

§  3792.  (Act  April  12,  1900,  c.  191,  §  36.)  Salaries  of  officials  ex- 
cept presidential  appointees  fixed  by  executive  council  and  pay- 
able from  Porto  Rican  revenues;  not  to  be  changed  during  in- 
cumbency; salaries  of  presidential  appointees  payable  from 
Porto  Rican  revenues ;  amounts  of  salaries. 

The  salaries  of  all  officials  of  Porto  Rico  not  appointed  by  the  Presi- 
dent, including  deputies,  assistants,  and  other  help,  shall  be  such,  and 
be  so  paid  out  of  the  revenues  of  Porto  Rico,  as  the  executive  council 
shall  from  time  to  time  determine:  Provided,  however,  That  the 
salary  of  no  officer  shall^be  either  increased  or  diminished  during  his 
term  of  office.  The  salaries  of  all  officers  and  all  expenses  of  the 
offices  of  the  various  officials  of  Porto  Rico,  appointed  as  herein  pro- 
vided by  the  President,  including  deputies,  assistants,  and  other  help, 
shall  also  be  paid  out  of  the  revenues  of  Porto  Rico  on  the  warrant  of 
the  auditor,  countersigned  by  the  governor. 

The  annual  salaries  of  the  officials  appointed  by  the  President,  and 
so  to  be  paid,  shall  be  as  follows : 

The  governor,  eight  thousand  dollars ;  in  addition  thereto  he  shall 
be  entitled  to  the  occupancy  of  the  buildings  heretofore  used  by  the 
chief  executive  of  Porto  Rico,  with  the  furniture  and  effects  therein, 
free  of  rental. 

The  secretary,  four  thousand  dollars. 

The  attorney-general,  four  thousand  dollars. 

The  treasurer,  five  thousand  dollars. 

The  auditor,  four  thousand  dollars. 

The  commissioner  of  the  interior,  four  thousand  dollars. 

The  commissioner  of  education,  [three  thousand  dollars.] 
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The  chief  justice  of  the  supreme  court,  five  thousand  dollars. 
The  associate  justices  of  the  supreme  court  (each),  four  thousand 
five  hundred  dollars. 

The  marshal  of  the  supreme  court,  three  thousand  dollars. 
The  United  States  district  judge,  five  thousand  dollars. 
The  United  States  district  attorney,  four  thousand  dollars. 
The  United  States  district  marshal,  three  thousand  five  hundred  dol- 
lars.   (31  Stat.  85.) 

The  words  "three  thousand  dollars,"  inclosed  in  hrackets  in  this  section, 
were  superseded  by  the  increase  of  the  salary  of  the  commissioner  of  educa- 
tion to  $4,000,  by  Act  March  2,  1901,  c.  812,  §  1,  post,  |  3793. 

The  executive  council  was  required  to  determine  from  time  to  time  the  sal- 
aries of  court  officials  and  assistants  by  further  provisions  of  the  same  section, 
post,  g  3793. 

§  3793.  (Act  March  2,  1901,  c.  812,  §  1.)     Salary  of  commissioner 
of  education;  salaries  of  district  court  officials  fixed  by  execu- 
tive council. 
The  salary  of  the  commissioner  of  education,  for  Porto  Rico  shall, 
from  and  after  the  first  day  of  April,  nineteen  hundred  and  one,  be 
four  thousand  dollars  per  annum,  and  in  addition  to  the  duties  pro- 
vided by  section  thirty-six  of  the  Act  of  April  twelfth,  nineteen  hun- 
dred, the  executive  council  shall,  from  time  to  time,  determine  the 
salaries  of  all  officials  and  assistants,  appointed  by  the  United  States 
district  court,  including  the  clerk  and  the  interpreter,  which  shall  be 
paid  out  of  the  revenues  of  Porto  Rico  as  other  salaries  and  expenses 
of  like  character  are  paid  under  the  provisions  of  said  Act    (31  Stat. 
953.) 

This  was  section  1  of  an  act  entitled  "An  act  to  amend  an  act  entitled  "'An 
act  temporarily  to  provide  revenues  and  a  civil  government  for  Porto  Rico, 
and  for  other  purposes,'  approved  April  twelfth,  nineteen  hundred,  and  to 
increase  the  salary  of  the  commissioner  of  education  provided  for  by  said  act.*' 
Sections  2,  4  of  the  act,  relating  to  fees  and  expenses  of  the  district  court 
and  of  witnesses  and  jurors  therein,  are  set  forth  ante,  tS  37S9,  3790. 

Section  3  of  the  act  extending  the  jurisdiction  of  the  district  court,  is  set 
forth  ante,  $  3786. 

Act  April  12,  1900,  c.  191,  |  36,  mentioned  in  this  section,  is  set  forth  ante,  | 
8792. 

§  3794.  (Act  April  12,  1900,  c.  191,  §  37.)     Salaries  of  municipal 
officers  and  other  municipal  expenses  payable  from  mimicipal 
revenues. 
The  provisions  of  the  foregoing  section  shall  not  apply  to  the  mu- 
nicipal officials.     Their  salaries  and  the  compensation  of  their  depu- 
ties, assistants,  and  other  help,  as  well  as  all  other  expenses  incurred 
by  the  municipalities,  shall  be  paid  out  of  the  municipal  revenues  in 
such  manner  as  the  legislative  assembly  shall  provide.    (31  Stat.  85.) 

§  3795.  (Act  April  12,  1900,  c.  191,  §  38.)     Export  duties  prohib- 
ited;   taxes  and  license  fees;   public  indebtedness;   linutation. 

No  export  duties  shall  be  levied  or  collected  on  exports  from  Porto 
Rico ;  but  taxes  and  assessments  on  property,  and  license  fees  for 
franchises,  privileges,  and  concessions  may  be  imposed  for  the  pur- 
poses of  the  insular  and  municipal  governments,  respectively,  as  may 
be  provided  and  defined  by  act  of  the  legislative  assembly ;  and  where 
necessary  to  anticipate  taxes  and  revenues,  bonds  and  other  obliga- 
tions may  be  issued  by  Porto  Rico  or  any  municipal  government  there- 
in as  may  be  provided  by  law  to  provide  for  expenditures  authorized 
by  law,  and  to  protect  the  public  credit,  and  to  reimburse  the  United 
States  for  any  moneys  which  have  been  or  may  be  expended  out  of 
the  emergency  fund  of  the  War  Department  for  the  relief  of  the 
industrial  conditions  of  Porto  Rico  caused  by  the  hurricane  of  Au- 
gust eighth,  eighteen  hundred  and  ninety-nine:  Provided,  however, 
That  no  public  indebtedness  of  Porto  Rico  or  of  any  municipality 
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thereof  shall  be  authorized  or  allowed  in  excess  of  seven  per  centum 
of  the  aggregate  tax  valuation  of  its  property.    (31  Stat.  86.) 

Notes  of  Decisions 


Bondt.-^he  irrigation  bonds  of  Porto 
Bico,  issaed  in  conformity  with  the  re- 
quirements of  this  section  and  sections 
1  and  3  of  the  Porto  Rican  act  of  Sep- 
tember 18,  1908,  will  constitute  a  valid 
and  binding  obligation  of  the  people 
and  government  of  Porto  Rico,  when 
they  shall  have  been  executed  with  due 
formalities,  and  their  issue  and  sale 
(made  or  proposed)  has  been  authen- 
ticated by  the  executive  council,  acting 
upon  the  approval  and  adoption  of  plans 
and  specifications  for  <he  irrigation 
system  as  required  by  local  law. 
(1908)  27  Op.  Atty.  Gen.  104. 

The  issuance  of  bonds  by  the  insular 
government  of  Porto  Rico  for  the  pur- 
pose of  constructing  roads  and  bridg- 
es, as  provided  by  an  act  of  the  legis- 
lative assembly  of  Porto  Rico,  approved 
March  10,  1910,  not  being  in  excess  of 
7  per  cent,  of  the  aggregate  tax  val- 
uation of  its  property,  is  legal.  (1910) 
28  Op.  Atty.  Gen.  246. 

The  municipality  of  Ponce,  Porto 
Rico,  may  lawfully  issue  bonds  for  the 
purpose  of  paying  an  indebtedness  to 
the  insular  government  and  for  the 
purchase  of  land  and  construction  of  a 
pier,  as  the  power  to  issue  bonds  of 
this  general  character  has  been  granted 
to  that  municipality  by  congress  and 
the  legislative  assembly  of  Porto  Rico. 
(1912)  29  Op.  Atty.  Gen.  46a 

These  bonds  are  made  payable,  prin- 
cipal and  interest,  in  Porto  Rico,  and 
in  case  proper  notice  is  given  by  the 
holder  thereof  the  place  of  payment 
may  be  transferred  to  New  York  City. 
They  are  transferable  in  Porto  Rico 
only.     Id. 


The  form  of  the  bond  must  be  ap- 
proved by  the  executive  council  of  Por- 
to Rico,  as  provided  by  section  9  of 
Act  Jan.  81,  1901.    Id. 

It  is  essential  to  the  validity  of  said 
bonds  that'  the  provisions  of  the  act  of 
the  legislative  assembly  of  Porto  Rico 
of  January  31,  1901,  authorizing  and 
regulating  the  issuance  of  bonds  by  the 
cities  of  Porto  Rico,  be  substantially 
complied  with.    Id. 

The  issuance  of  bonds  by  the  govern- 
ment of  Porto  Rico  for  port  improve- 
ments at  San  Juan,  as  provided  by  an 
act  of  the  legislative  assembly  of  Porto 
Rico,  approved  March  7,  1912,  not  being 
in  excess  of  7  per  cent  of  the  aggre- 
gate tax  valuation  of  its  property  and 
complying  in  every  other  respect  with 
the  terms  of  the  organic  act,  is  legal. 
(1912)  29  Op.  Atty.  Gen.  497. 

Issuance  of  bonds  by  Porto  Rico  in 
extension  of  irrigation  system,  not  ex- 
ceeding 7  per  cent  of  the  aggregate 
tax  valuation  of  its  property,  is  legal. 
(1912)  29  Op.  Atty.  Gen.  577. 

Taxation.— The  power  of  taxing  or  of 
exempting  franchises  from  taxation  can- 
not be  regarded  as  in  any  sense  inci- 
dental to  that  of  granting  franchises. 
(1901)  23  Op.  Atty.  Gen.  490. 

President  may  approve  franchises 
granted  by  the  executive  council  of 
Porto  Rico  and  approved  by  the  govern- 
or thereof,  provi<Ung  that  the  exemp- 
tion from  taxation  therein  granted 
"shall  not  become  effective  or  operative 
until  the  legislative  assembly  of  Porto 
Rico  shall  by  law  duly  authorize  such 
exemption."  (1901)  23  Op.  Atty.  Gen. 
581. 


§  3796.  (Act  April  12,  1900,  c.  191,  §  39.)  Resident  commissioner; 
election;  salary;  qualifications. 
The  qualified  voters  of  Porto  Rico  shall,  on  the  first  Tuesday  after 
the  first  Monday  of  November,  anno  Domini  nineteen  hundred,  and 
every  two  years  thereafter,  choose  a  resident  commissioner  to  the 
United  States,  who  shall  be  entitled  to  official  recognition  as  such 
by  all  Departments,  upon  presentation  to  the  Department  of  State 
of  a  certificate  of  election  of  the  governor  of  Porto  Rico,  and  who 
shall  be  entitled  to  a  salary,  payable  monthly  by  the  United  States, 
at  the  rate  of  [five  thousand  dollars]  per  annum:  Provided,  That  no 
person  shall  be  eligible  to  such  election  who  is  not  a  bona  fide  citizen 
of  Porto  Rico,  who  is  not  thirty  years  of  age,  and  who  does  not  read 
and  write  the  English  language.     (31  Stat.  86.) 

The  words  "five  thousand  dollars,"  inclosed  in  brackets  in  this  section  were 
superseded  by  the  increase  in  the  salary  of  the  resident  commissioner  to  $7,- 
500  by  Act  Feb.  26,  1907,  c.  1635,  §  4.  ante,  §  36. 

The  resident  commissioner  was  allowed  traveling  expenses  in  addition  to  his 
salary,  and  the  commencement  of  his  term  was  fixed  by  Act  July  1,  1902,  c. 
1383,  §  3,  post,  §  3797. 

The  manner  of  paying  the  salary  and  traveling  expenses  of  the  resident  com- 
missioner was  fixed  by  a  provision  of  Act  June  22,  1906,  c.  3514,  §  1,  post,  § 
3798. 

In  the  event  that  the  bill  for  an  act  entitled  **An  act  to  provide  a  civil  gov- 
ernment for  Porto  Rico  and  for  other  purposes,"  was  not  enacted  at  the  first 
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session  of  the  Sixty-Fourth  Congress,  in  1916,  it  was  provided  that  the  election 
in  Porto  Rico  fixed  for  the -first  Tuesday  after  the  first  Monday  in  November, 
1916,  should  be  postponed  to  a  date  to  be  thereafter  fixed  by  the  Prfsident  and 
that  the  incumbents  of  the  offices  which  were  to  be  filled  at  that  election  should 
continue  in  office  until  the  officers  dected  at  the  postponed  election  should 
qualify,  by  the  urgent  deficiency  appropriation  act  for  the  fiscal  year  1916, 
Act  Sept  a  1916.  c  464,  f  6,  39  Stat. 

§  3797.  (Act  July  1,  1902,  c.  1383,  §  3.)     Resident  commissioner; 

traveling  expenses;  commencement  of  term  of  office. 
The  resident  commissioner  from  Porto  Rico  to  the  United  States, 
provided  for  by  section  thirty-nine  of  the  Act  of  April  twelfth,  nine- 
teen hundred,  entitled  "An  Act  temporarily  to  provide  revenues  and 
a  civil  government  for  Porto  Rico,  and  for  other  purposes,"  shall  be 
entitled,  in  addition  to  his  salary  as  now  fixed  by  law,  to  his  actual 
expenses  in  traveling  to  and  from  Porto  Rico  once  annually,  and  his 
term  of  office  shall  commence  on  the  fourth  day  of  March  next  suc- 
ceeding the  date  of  his  election ;  and  the  term  of  office  of  the  present 
incumbent  is  hereby  extended  to  the  third  day  of  March,  nineteen  hun- 
dred and  three.    (32  Stat.  732.) 

This  was  section  3  of  an  act  authorising  the  reservation  of  public  lands  and 
buildings,  etc.,  in  Porto  Rico. 

See  note  to  section  1  of  said  act,  ante,  |  3761. 

§  3798.  (Act  June  22,  1906,  c.  3514,  §  1.)  Manner  of  payment  <rf 
salary  and  expenses  of  resident  commissioner. 

For  salary  of  the  resident  commissioner  from  Porto  Rico  to  the 
United  States  authorized  by  the  Act  temporarily  to  provide  rev- 
enues and  a  civil  government  for  Porto  Rico,  approved  April 
twelfth,  nineteen  hundred,  *  *;  for  traveling  expenses,  *  * 
which  shall  hereafter  be  paid  by  the  Sergeant-at-Arms  of  the  House 
of  Representatives  in  the  same  manner  as  the  salaries  of  the  Mem- 
bers of  the  House  of  Representatives  are  now  paid.  (34  Stat.  417.) 
This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 

act  for  the  fiscal  year  1907,  cited  above. 

§  3799.  (Act  June  11,  1906,  c.  3075,  §  1.)  Construction  of  wharves, 
etc.,  authorized. 
The  Secretary  of  War  be,  and  he  is  hereby,  empowered,  subject  to 
the  restrictions  and  under  the  conditions  hereinafter  mentioned,  to 
authorize  the  construction,  extension,  and  maintenance  of  any 
wharf,  pier,  dolphin,  boom,  weir,  breakwater,  sea  wall,  bulkhead, 
jetty,  or  other  structure  on  any  of  the  lands  belonging  to  the  Unit- 
ed States  which  underlie  the  harbor  areas  and  navigable  streams 
and  bodies  of  waters  in  or  surrounding  Porto  Rico  and  the  islands 
adjacent  thereto  and  the  filling  in  and  dredging  of  such  lands.  (34 
Stat.  234.) 

This  section  and  the  four  sections  next  following  constituted  an  act  enti- 
tled "An  act  to  empower  the  Secretary  of  War,  under  certain  restrictions,  to 
authorize  the  construction,  extension,  and  maintenance  of  wharves,  piers,  and 
other  structures  on  lands  underlying  harbor  areas  and  navigable  streams  and 
bodies  of  waters  in  or  surrounding  Porto  Rico  and  the  islands  adjacent 
thereto." 

§  3800.  (Act  June  11,  1906,  c.  3075,  §  2.)  Meaning  of  word  "per- 
son" as  used  in  act. 
The  word  "person"  as  used  in  this  Act  shall  be  construed  to  im- 
port either  the  singular  or  the  plural,  as  the  case  demands,  and  shall 
include  individuals,  municipalities,  quasi-municipal  corporations, 
corporations,  companies,  and  associations.    (34  Stat  234.) 
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§  3801.  (Act  June  11,  1906,  c.  3075,  §  3.)  Restrictions  upon  pow- 
ers; time  to  be  limited;  reservation  of  right  to  purchase;  sub- 
ject to  amendment  or  repeal;  wharfage  fees,  etc.,  subject  to 
control;  dredging;  time  for  beginning  and  completion  of 
work;  extension;  accounts  of  expenditure;  subletting,  sale, 
etc.,  without  consent  or  to  competitor  prohibited;  prior  right 
to  vessels  owned  by  United  States;  further  restrictions  may 
be  imposed  by  Secretary  of  War. 
The  powers  granted  in  the  foregoing  sections  shall  be  subject, 

however,  to  the  following  restrictions: 

(a)  No  authorization  to  any  person  to  construct,  extend,  or  main- 
tain any  such  structure  shall  continue  for  a  longer  period  than  the 
period  set  forth  in  such  authorization,  and  shall  provide  that  the 
Government  of  the  United  States  or  with  the  approval  of  the  Sec- 
retary of  War  the  government  of  Porto  Rico  shall  have  the  right 
at  any  time  after  the  expiration  of  thirty  years  from  the  date  of 
such  authorization,  and  after  three  months'  notice,  to  take  any 
such  structure  from  the  owner  thereof  upon  paying  the  value  of 
the  same  at  the  time  it  shall  be  so  taken,  and  the  amount  paid  shall 
not  exceed  the  original  cost  of  the  same  as  may  be  fixed  under  para- 
graph (f)  hereof.  In  case  the  Government  of  the  United  States  or 
the  government  of  Porto  Rico,  exercising  the  right  of  purchase  as 
aforesaid  should  claim  that  the  value  of  the  structure  when  seized 
and  taken  is  less  than  its  original  cost,  the  extent  of  deterioration 
or  diminution  from  the  original  value  shall  be  determined  by  a 
board  or  commission  of  four  members,  two  of  whom  shall  be  ap- 
pointed by  the  Secretary  of  War  for  the  Government  of  the  United 
States  or  by  the  Governor  of  Porto  Rico  for  the  government  of 
Porto  Rico  as  the  case  may  be  and  two  by  the  owner  of  such  struc- 
ture. If  the  four  members  thus  chosen  and  appointed  shall  not  be 
able  to  agree,  they  shall  choose  by  mutual  agreement  a  referee, 
whose  decision  shall  be  final,  but  in  no  case  shall  the  amount  to 
be  paid  exceed  the  original  cost  as  fixed  under  the  provisions  of 
said  paragraph  (f).  If  the  four  members  thus  chosen  and  appoint- 
ed are  unable  by  mutual  agreement  to  select  a  referee,  then  the 
Chief  of  Engineers  of  the  United  States  Army  shall  be  the  referee, 
and  his  decision  shall  be  final. 

All  authorizations  granted  by  the  Secretary  of  War  for  any  such 
construction,  extension,  or  maintenance 

(b)  Shall  be  subject  to  alteration,  amendment,  or  repeal  by  Con- 
gress; 

(c)  Shall  provide  that  the  wharfage  fees  and  charges  for  vessels, 
for  passengers,  and  for  goods  loaded  or  discharged  on,  from,  at,  or 
over  any  such  structure,  and  for  approach  and  entry  to  any  such 
structure,  shall  be  no  greater  than  are  just,  reasonable,  and  fairly 
remunerative,  and  for  that  purpose  shall  at  all  times  be  subject  to 
regulation  and  revision  by  the  said  Secretary  of  War;  that  such 
fees  and  charges  shall  be  the  same  for  all  persons,  and  all  persons 
shall  have  equal  right  to  approach,  enter,  and  use  the  said  structure, 
subject  to  such  reasonable  rules  and  regulations  as  the  grantee 
thereof  may  establish,  all  of  which  rules  and  regulations  shall  be 
subject  to  revision  by  the  Secretary  of  War; 

(d)  That  all  necessary  dredging  in  or  in  connection  with  the  said 
structure,  or  the  use  thereof,  shall  be  made  by  the  grantee  of  the 
authorization ; 

(e)  That  such  authorization  shall  be  null  and  void  unless  actual 
construction  shall  be  commenced  within  one  year  from  the  date  of 
such  authorization  by  the  Secretary  of  War,  and  completed  within 
three  years  from  the  date  of  such  authorization,  or  within  such 
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lesser  periods  as  may  be  therein  fixed :  Provided,  That  the  Sec- 
retary of  War  may  for  due  cause  shown  extend  the  time  for  the 
completion  of  such  construction  for  a  reasonable  period. 

(f)  That  duly  verified  accounts  of  expenditure  for  the  construc- 
tion, extension,  or  improvement  of  such  structure  shall  be  exhibited 
to,  and  filed  with,  the  United  States  army  engineer  at  the  city  of 
San  Juan,  Porto  Rico,  who  shall  report  to  the  Secretary  of  War 
the  entire  cost  of  such  structure,  extension,  or  improvement  to  be 
built  under  such  authorization. 

(g)  That  the  said  structure  shall  not  be  sublet,  sold,  transferred, 
or  assigned,  nor  shall  the  authorization  therefor  be  granted,  sold, 
transferred,  or  assigned  without  the  consent  of  the  Secretary  of 
War,  nor  in  any  case  to  a  person  engaged,  directly  or  indirectly, 
in  the  same  line  of  business,  in  the  same  harbor  area^  navigable 
stream,  or  body  of  water,  and  that  any  grant,  subletting,  sale,  trans- 
fer, or  assignment  in  violation  hereof  shall  be  null  and  void ; 

(h)  That  any  and  all  vessels  owned  or  chartered  by  the  United 
States  Government  shall  in  case  of  any  emergency,  or  in  time  of 
war,  have  prior  right,  free  of  charge,  to  the  use  of  any  such  struc- 
ture; and 

(i)  Shall  contain  such  further  restrictions  as  the  Secretary  of 
War  may  see  fit  to  impose  therein.    (34  Stat.  235.) 

§  3802.  (Act  June  11,  1906,  c.  3075,  §  4.)  Applicant  miist  be  own- 
er or  lessee  of  approaches  to  shore  end;  application  accompa- 
nied by  plans  and  specifications;  approval  by  Chief  of  En- 
gineers. 
No  such  authorization  by  the  Secretary  of  War  shall  be  granted 
to  any  person  unless  the  applicant  therefor  shall  first  furnish  to  the 
Secretary  of  War  satisfactory  proof  either  that  he  (or  it)  is  the 
owner  or  lessee  of  the  approaches  to  the  shore  end  of  the  proposed 
structure,  with  the  right  to  use  the  same  in  connection  therewith, 
or  that  he  (or  it)  is  the  owner  of  a  franchise  granting  the  right  to 
use  said  approaches  in  connection  with  such  proposed  structure. 
Every  application  to  the  Secretary  of  War  for  any  such  authoriza- 
tion shall  be  accompanied  by  nlans  and  specifications  for  such  struc- 
ture, extension,  or  improvement,  with  said  plans  and  specifications 
shall  be  submitted  to,  and  approved  by,  the  Chief  of  Engineers  of 
the  United  States  Army  before  the  granting  of  any  such  authoriza- 
tion by  the  Secretary  of  War,  and  such  plans  and  specifications 
shall  not  be  deviated  from  in  any  such  structure,  extension,  or  im- 
provement without  the  written  consent,  first  obtained,  of  the  said 
Chief  of  Engineers.     (34  Stat.  236.) 

§  3803.  (Act  June  11,  1906,  c.  3075,  §  5.)  Existing  rights  not  af- 
fected. 
Nothing  herein  contained  shall  be  so  construed  as  to  affect  legal 
or  equitable  rights,  if  any,  existing  at  the  date  of  the  approval  of 
this  Act  which  were  acquired  by  the  government  of  Porto  Rico  or 
any  other  part  under  any  contract,  lease  or  license;  for  the  con- 
struction, extension,  improvement,  or  maintenance  of  any  such 
structure,  granted  by  the  United  States  authorities  prior  to  the  ajp- 
proval  of  this  Act.    (34  Stat.  236.) 

Decisions  Relating  to  Chapter  in  Genebal 

Military     oocupatlon.~Petitioner,     a  the   forces   of    the   United   States   as 

resident  native  of  Porto  Rico,  and  a  ci-  conquered    territory    of   Spain.     Held, 

vilian,  was  tried,  convicted,   and  sen-  that  so  long  as  a  state  of  war  existed 

tenced  in  March,  1899,  for  a  crime  com-  between  Spain  and  the  United  States, 

mitted  in  that  island,  by  a  military  tri-  and  the  island  remained  Spanish  ter- 

bunal  of  the  United  States  established  ritory,  which  was  until  April  11,  1899, 

during  the  occupancy  of  the  island  by  when  ratifications  of  the  treaty  of  peace 
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and  of  cession  were  exchani^ed,  such 
tribunal  had  jurisdiction  to  try  offenses, 
and,  no  objection  being  made  to  the  for- 
mal regularity  of  the  proceedings,  that 
petitioner  was  not  entitled  to  discharge 
on  a  writ  of  habeas  corpus.  Ex  parte 
Orti«  (C.  C.  1900)  100  Fed.  965. 

Duty  OR  merchandise  imported  from 
Porto  Rico  prior  to  treaty  with  Spain. 
—The  right  to  exact  duty  upon  merchan- 
dise imported  from  Porto  Rico  prior  to 
April  U,  1899,  the  date  of  the  ratifica- 


tion of  the  treaty  between  the  United 
States  and  Spain,  was  within  the  mean- 
ing of  the  tariff  law.  A.  S.  Lascelles 
&  Co.  ▼.  U.  S.  (1914)  49  Ot  CL  382. 

When  Porto  Rico  became  a  part  of 
the  United  Statesw— Porto  Rico  did  not 
become  a  part  of  the  United  States  un- 
til the  treaty  had  been  signed  by  both 
the  parties  thereto  and  the  ratifications 
of  the  same  had  been  exchanged.  A. 
S.  Lascelles  &  Co.  y.  U.  &  (1914)  49 
Ct  CL  882. 


CHAPTER  THREE  D 
The  Philippine  Islands 

The  archipelago  known  as  the  Philippine  Islands  having  been  ceded  to  the 
United  States  by  Spain  by  the  Treaty  of  Dec.  10,  1898,  30  Stat.  1754,  all  mil- 
itary, civil  and  judicial  powers,  necessary  to  govern  the  islands,  until  Con- 
gress should  otherwise  provide,  were  vested  in  such  person  and  persons,  and 
were  to  be  exercised  in  such  manner,  as  the  President  should  direct,  by  pro- 
visions of  Act  March  2,  1901,  c.  803,  31  Stat.  910,  and  such  powers  were 
exercised  by  the  United  States  Philippine  Commission  established  by  the  Pres- 
ident, and  by  a  Civil  Governor  and  Vice  Governor  appointed  by  him,  in  pursu- 
ance of  said  provisions.  Thereafter  provisions  temporarily  to  provide  revenue 
for  the  islands  were  made  by  Act  March  8,  1902,  c.  140,  32  Stat.  54,  and  a 
temporary  civil  government  was  established  by  Act  July  1,  1902,  c.  1369,  32 
Stat  691,  which  was  amended  extensively  by  Act  Feb.  6,  1905,  c.  463,  33 
Stat.  689.  A  more  autonomous  form  of  government  was  provided  by  Act  Aug. 
29,  1916,  c  416,  39  Stat,  which  superseded  many  of  the  provisions  of  the 
earlier  government  acts. 

This  chapter  includes  the  provisions  of  said  Philippine  Revenue  Act  and 
Philippine  Government  Acts  and  of  other  subsequent  acts  amendatory  thereof 
or  otherwise  relating  to  the  same  subjects,  general  and  permanent  in  their 
nature,  which  remain  in  force  and  applicable  to  said  islands. 

The  acts  establishing  a  local  tariff  for  the  Philippine  Islands,  Act  March  8, 
1902,  c.  140,  §§  1-5,  32  Stat.  54,  Act  March  3,  1905,  c.  1408,  33  Stat  928, 
Act  Feb.  26,  1906,  c.  509,  34  Stat  24,  and  Act  Aug.  5,  1909,  c.  8,  36  Stat  130, 
are  omitted,  as  are  other  acts  local  in  their  nature  merely. 


860. 

8804.  Establishment    of    civil    govern- 
ment ratified;    enacting  clause 
of   laws   passed    by    Philippine 
Commission;       United      States 
Constitution   and   laws   not    to 
apply;     appointments    of    civil 
officers. 
8804a.  Meaning  of  term  "The  Philip- 
pines." 
8804b.  Certain  expenses  to  be  paid  by 
the  government  of  the  Philip- 
pines. 
8804c.  Statutory    law    of    the    United 
States  not  to  apply  to  Philip- 
pines. 
8804d.  Continuing   force   of   Philippine 

laws. 
8804e.  Amendment  of  laws. 
8804f.  Other  laws  continued  in  force. 
8805-3807.  (Superseded.) 

8808.  Regulation  of  commercial   inter- 

course during  insurrection. 

8809.  Philippine  dtisenship. 

8810.  Bill  of  rights  and  restrictions  for 

Philippine  Islands. 

8811.  Evidence  necessary  to  convict  of 

treason. 

8812.  Grant  of  legislative  power. 


6ec. 

8812a.  Trade  relations  to  be  governed 
by  Congress;  approval  of  tar- 
iff acts  by  President;  laws  re- 
specting immigration,  curren- 
cy and  coinage. 

3812b.  Export  duties;  licenses  for 
franchises  and  privileges, 
bonds  and  other  obligations; 
limitation  of  amount  of  in- 
debtedness. 

3813.  Legislature,  how  constituted ;  pro- 
viso. 

8814.  Election;  tenure  and  qualifica- 
tions of  Senators^ 

3814a*.  Election;  tenure  and  xiualifica- 
tion  of  members  of  House  of 
Representatives. 

8814b.  Qualifications  of  voters. 

8814c.  Senatorial  districts;  Represen- 
tative districts;  time  of  hold- 
ing first  election;  proclama- 
tion; fixing  term  of  office  of 
Senator;  appointment  of  Sen- 
ators and  representatives  for 
districts  not  represented  in 
Philippine  Assembly;  regula- 
tions for  subsequent  elections. 


(4729)^  , 

Digitized  by  Vj005lC 


THE  TERRITORIES  AND  INSULAR  POSSESSIONS 


(Tit.  23 


3814d.  Terms  of  office  of  Senators  and 
Representatives;    yacancies. 

38146.  Organization     of     Senate     and 
House     of     Representatiyes; 
regular  and  special  sessions; 
compensation;    privilege  from      8824. 
arrest;   holding  other  office. 

3814f.  Mode  of  enactment  of  laws;  ap- 
proval of  acts  by  President  of 
United  States;  vetoes  by  Gov-  3826. 
ernor  General;  report  of  laws 
to  Congress  of  United  States; 
appropriations.  3826. 

8815.  Resident    commissioners    of    the 

United  States;  compensation; 
rights  and  privileges;  term  of 
office ;   vacancy.  3827. 

8816.  (Superseded.) 

8817.  Salary  of  resident  commissioners.      3828. 
8817a.  Governor  General  of  Philippine 

Islands;   powers  and  duties. 

8817b.  Continuance  of  executive  de- 
partments; discontinuance  of 
Philippine  Commission;  change  3829. 
in  executive  departments; 
Governor  General  to  control 
executive  departments;  Bu- 
reau of  Non-Christian  Tribes. 

8817c.  Vice  governor;  powers  and 
functions;  department  of  pub- 
lic instruction;  vacancy;  in 
office  of  Governor  General  8880. 

8817d.  Auditor;    duties  and  functions; 

deputy  auditor;    assistant  au-       8831. 
ditor. 

88176.  Appeals  to  Governor  General 
from  decisions  of  auditor; 
transmission  to  Secretary  of 
War. 

8818.  Supreme  court  of  Philippine  Is- 

lands;   Municipal  courts;    jus-       8832. 
tices   of  supreme   court;    how* 
appointed;       appointment      of      3833. 
judges    of    court    of    first    in-       3834. 
stance;    admiralty  jurisdiction. 
8818a.  Salaries   of  officers    of   Philip-      3835. 

pine    Islands;    appropriations      3836. 

for  salaries;    payment  of  sal-      3837. 

aries;      salary     of    Governor 

General,  vice  governor,  justice       3838. 

of  supreme  court,  auditor  and 

deputy  auditor. 
8818b.  Preceding  section  not  to  apply      3830. 

to  municipal  officers. 

8819.  Compensation   of   supreme   court 

justices;    temporary   justice   to 

fill  vacancy;   designation;   com-      3840. 

pensation. 

8820.  Supreme  Court;    special  term  at      3841. 

Baguio,    or    elsewhere,    author-      3842. 
ized. 

8821.  Improvement    of    navigable    wa-      3843. 

ters;    construction  of  wharves, 
lighthouses,  life-saving  stations,      3844. 
etc.;   bonded  warehouses.  3845. 

8822.  Nonmilitary     property     of     the       3846. 

United  States  transferred  to 
government  of  Islands;  grants 
of  rights  in  public  property 
subject  to  approval  of  Presi- 
dent. 
8828.  Classification  of  public  lands; 
rules  and  regulations  for  dispo- 
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sition;  mineral  and  timber  lands 
excepted;  rules  to  be  approved 
by  President  and  submitted  to 
Congress;  limit  of  area  of 
homestead. 

Rules  for  perfecting  titles  of 
claimanits  from  Spain;  issu- 
ance of  patents  to  native  occu- 
pants. 

Grant  of  lands,  other  than  timber 
or  mineral  lands,  authorized; 
limit  of  area;  conditions. 

Preference  right  of  settlers;  right 
of  native  occupants;  limit  of 
area  of  settier's  preference 
right. 

Preservation  of  forests;  use  of 
revenues  from  public  lands. 

Forest  laws  and  regulations  con- 
tinued in  force;  lands  reserved 
unless  certified  by  forestry  bu- 
reau to  be  agricultural;  licens- 
es to  cut  timber,  etc. 

Beneficial  use  measure  of  water 
rights;  rules  and  regulations 
for  use  of  water  authorized: 
reservations  for  protection  of 
water  supply  and  other  public 
purposes. 

HINBBAL  LANDS 

Mineral  lands  reserved  for  sale 
except  as  expressly  directed. 

Mineral  deposits  and  lands  open 
to  purchase  by  citizens  of  Unit- 
ed States  or  of  Philippines; 
lands  entered  as  agricultural  to 
be  paid  for  as  mineral  when 
minerals  are  found  thereon  be- 
fore patent 

Location  of  mineral  claims;  di- 
mensions; shape. 

Marking  of  mineral  daim. 

Marking  location  line  and  dis- 
covery post;   guides  for  survey. 

Moving  of  posts  by  surveyor. 

Location  line  to  govern  direction. 

Rights  to  minerals;  no  extralat- 
eral  rights. 

Recording  full  size  daim;  affi- 
davit; description  and  markings 
of  daim. 

Recording  fractional  daim;  affi- 
davit or  declaration;  plan;  ef- 
fect of  failure  to  comply  with 
requirements. 

Marking  claim  where  impossible 
to  mark  location  line. 

Recording  mineral  claim. 

Priority  of  location  to  determine 
titie. 

No  holder  entitied  to  more  than 
one  daim  on  same  lode. 

Abandonment  of  daim;    notice. 

Proofs  of  dtizenship. 

Mining  regulations;  annual  la- 
bor; failure  to  perform  annual 
labor  to  subject  claim  to  rdo- 
cation;  rights  of  co-owner  fail- 
ing to  contribute  portion  of  an- 
nual labor  forfeited  after  no- 
tice; period  for  performing  an- 
nual labor. 
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8848. 
8849. 


8850. 

8851. 
8852. 
8853. 

8854. 


8855. 
8856. 


3857. 

8858. 
3859. 

3860. 
3861. 


8862. 
8868. 


8864. 


Patents  for  mineral  claims;  ap- 
plication; posting  of  notice; 
publication  of  notice;  certifi- 
cate of  labor  or  improvements; 
issue  of  patent  if  uncontested; 
price;  affidavits  by  agent  of 
non-resident  claimant 

Proof  of  citizenship  of  non-resi- 
dents. 

Adverse  claims;  effect  of  filing; 
proceedings  to  determine  rights; 
waiver  of  claims;  procedure  aft- 
er judgment;  verification  of  ad- 
verse claims:  affidavit  of  non- 
resident; different  parties  enti- 
tled to  different  portions  of 
claim ;  neither  party  entitled; 
alienation  of  claim  not  prohib- 
ited. 

Reference  to  public  surveys;  sur- 
veys extended  subsequent  to 
patent  of  mineral  claims. 

Building-  stone  lands  entered  as 
placer  claims. 

Petroleum  lands  entered  as  plac- 
er claims. 

Placer  claims;  limit  of  area; 
conformity  tp  laws  of  survey; 
agricultural  rights  not  affected. 

Placer  claims  on  surveyed  lands 
to  conform  to  legal  subdivi- 
sions; on  unsurveyed  land;  frac- 
tional subdivision  of  agricultu- 
ral land  after  segregation  of 
mineral  lands. 

Right  to  patent  to  placer  claims; 
prior  liens  preserved. 

Appointment  of  deputy  mineral 
surveyors;  expenses  of  survey; 
authority  to  fix  maximum 
charges  for  surveys  and  publi- 
cations; statement  of  charges 
and  fees  paid  by  applicant  to 
be  filed. 

Verifications  made  and  testimony 
and  proofs  taken  before  any  of- 
ficer authorized  to  administer 
oaths;  contests  as  to  character 
of  lands;   notice;    publication. 

Patents  for  non-mineral  lands  ad- 
jacent to  claim;  limit  of  area; 
price;   patents  for  mill  sites. 

Rules  for  working,  etc.,  of  mines, 
easements,  etc.,  may  be  made 
conditions  of  sale;  bond  of  dep- 
uty mineral  surveyor. 

Water  rights  recognized  by  local 
customs,  laws,  and  decisions  of 
courts  confirmed;  rights  of 
ways  for  ditches  and  canals; 
compensation  for  injuries. 

Patents  to  be  subject  to  vested 
water,  ditch,  and  reservoir 
righto. 

Land  districto  authorized. 

Coal  lands;  who  may  enter;  lim- 
it of  area;  price;  entries  in 
conformity  with  rules  of  sur- 
vey. 

Preference  right  of  persona  in 
possession. 

Declaratory  statement  of  prefer- 
ence right;  time  for  filing. 


Seo. 

3866.  Only  one  entry  allowed;  payment 
within  one  year. 

8867.  Conflicting    claims;     priority    of 

possession  to  govern  claims  sub- 
sequent to  act;  division  of  lands 
between  claimants  prior  to  act; 
rules  and  regulations. 

8868.  Saline   lands;    sales   at   auction; 

private  sales;  proclamations  of 
sales. 

8869.  Mineral     lands     reserved     from 

grants  for  public  purposes. 
3870.  Prior  mining  concessions  not  af- 
fected;    boundaries    of    conces- 
sions to  be  marked. 

Mining  righto  in  future  acquired 
only  under  terms  of  act 

Proceedings    for    cancellation    of 
perfected  concessions. 


3871. 
3872. 


AUTHORITY  FOB  THE  PHILIPPINE  IS- 
LANDS GOVERNMENT  TO  PUBOHASB 
I^ANDS  OF  BELIOI0U8  ORDEBS  AND 
0THEB8  AND  ISSUE  BONDS  FOR  PUB- 
OHASE  PBIOB 

8878.  Government  authorized  to  ac- 
quire, etc,  real  and  personal 
property;  may  condemn  real  es- 
tote. 

8874.  Acquisition   of  property   of   reli- 

gious orders,  etc.;  issuance  of 
bonds  in  payment  therefor. 

8875.  Sale  or  lease  of  lands  acquired; 

proceeds  a  trust  fund  to  pay 
bonds;  preference  right  to  pur- 
chase or  lease  lands  given  to  ac- 
tual settlers. 

MUNICIPAL  BONDS  FOB  PUBLIO  IM- 
PROVEMENTS 

8876.  Municipal  indebtedness  for  public 

improvemento;  bonds;  limit  of 
indebtedness. 

8877.  Denominations  of   bonds;    inter- 

est; maturity;  exempt  from 
toxation. 

8878.  Use  of  funds  from  sale  of  bonds. 

8879.  Municipal    toxes    to    pay    bonds; 

sinking  fund;  government  to  be 
reimbursed  for  paymento  made 
by  it 

3880.  Issue  of  bonds  for  sewers,  water 

supply,  etc.,  in  Manila;   limit 

3881.  Denomination  of  bonds;   interest; 

maturity;  exempt  from  taxa- 
tion. 

3882.  Use  of  funds  from  sale  of  bonds. 

3883.  Taxes  and  sinking  fund  for  the 

payment  of  bonds;  reimburse- 
ment of  government  by  city  for 
paymento  thereon. 

FRANCHISES 

8884.  Gran  to  of  franchises;  compensa- 

tion for  property  token  or 
damaged;  supervision  by  Con- 
gress ;  restitutions  in  franchise ; 
employment  of  labor;  forfei- 
ture of  franchise. 

8885.  Corporations    not    to    engage    in 

real  estote  business;  ownership 
of  real  estote  restricted;  maxi- 
mum area  of  agricultural  corpo- 
ration; real  estote  loans  by  cor- 
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3886. 

3887. 
3888. 
3889. 
3890. 
3891. 
3892. 


6ec. 


3894. 
3895. 


3897. 


3898. 


3899. 


3900. 
3901. 
3902. 
3903. 


3904. 
3905. 


porations  authorised;  foreign 
corporations  subject  to  provi- 
sions. 

Philippine  coinage;  mint  at  Ma- 
nila. 

Subsidiary  silver  coins. 

Minor  coins;    legal  tender. 

Purchase  of  metal. 

Place  of  coinage. 

Devices  and  Inscriptions. 

Redemption  and  reissue  of  worn 
or  defective  coins;  execution  of 
provisions  of  act. 

Philippine  coinage;  unit  of  value; 
legal  tender. 

Silver  peso. 

Legal  tender. 

Purchase  of  silver  bullion;  re- 
coinage  of  silver  coins;  legal 
tender. 

Application  of  previous  provi- 
sions to  coinage  authorized  by 
act;  maintenance  of  parity  be- 
tween silver  peso  and  gold  peso; 
issue  of  temporary  certificates 
of  indebtedness,  redemption 
thereof,  and  use  of  proceeds. 

Silver  coins  previously  in  use  re- 
ceivable for  public  dues  for 
limited  time;  preference  to  sil- 
ver pesos  and  silver  certificates. 

Silver  certificates  to  be  issued  on 
deposit  of  silver  pesos  and  to 
be  receivable  for  public  dues; 
reissue;  lawful  reserve  of  bank- 
ing associations;  substitution 
of  United  States  gold  coin  for 
silver  pesos  deposited. 

Purchase  of  metal 

Place  of  coinage. 

Devices  and  inscriptions. 

Preparation  of  drawings,  designs, 
and  plates,  and  execution  of 
coinage,  engraving,  or  printing 
of  notes  and  certificates. 

Change  in  weight  and  fineness  of 
silver  coins  authorized. 

Application  of  laws  relating  to 
shipping,  customs  duties,  sea- 
men, health,  etc.,  to  vessels 
malting  voyages  between  the 
Philippine  Islands  and  the 
United  States,  vessels  and 
goods  arriving  from  said  Is- 
lands, seamen  on  voyages  going 


3906. 
3907. 

3908. 


8909. 


3910. 
3911. 

3912. 


3913. 


3914. 
3915. 


to  said  Islands,  etc.;  applica- 
tion of  laws  concerning  transit 
of  merchandise  through  the 
United  States,  to  merchandise 
destined  to  any  of  its  posses- 
sions or  from  them  to  foreign 
countries;  effect  of  act  on  pre- 
vious provisions. 

(Superseded.) 

Philippine  government  bonds  ex- 
empt from  taxation. 

Issuance  of  Philippine  govern- 
ment bonds  for  public  improve- 
ments authorized;  maximum 
amount;  approval  of  President 
required. 

Government  authorized  to  guar- 
antee railroad  bonds;  contract 
of  guaranty;  signature;  provi- 
sions; contract  indorsed  upon 
bonds;  execution  restricted; 
lien  for  payments  made  by 
government;  limitation  of 
amount  of  guaranty;  supervi- 
sion over  railroads;  appoint- 
ment of  directors;  reports  by 
railroads;  original  jurisdiction 
of  supreme  court  over  guaranty 
contract;  law  relating  to  fran- 
chises applicable. 

Hailroad  material  may  be  admit- 
ted free  of  duty. 

Administration  of  immigration 
laws  in  force  in  Philippine  Is- 
lands. 

Government  of  Philippine  Islands 
authorized  temporarily  to  regu- 
late transportation  of  merchan- 
dise and  passengers  between 
ports,  etc.,  in  Philippine  Archi- 
pelago. 

Restrictions  of  transportation  of 
passengers  and  merchandise  be- 
tween ports  of  United  States 
not  applicable  to  foreign  vessels 
engaging  in  trade  between  Phil- 
ippine Islands  and  United 
States. 

Licenses  to  vessels  in  lighterage 
or  other  harbor  business  in 
Philippine  Islands. 

Administration  by  Government  of 
Philippine  Islands  of  naviga- 
tion laws  in  regard  to  vessels 
arriving  in  Philippine  Islands. 


§  3804.  (Act  July  1,  1902,  c.  1369,  §  1.)     Establishment  of  civil 
government  ratified ;  enacting  clause  of  laws  passed  by  Philip- 
pine Commission;  United  States  constitution  and  laws  not  to 
apply;  appointments  of  civil  officers. 
The  action  of  the  President  of  the  United  States  in  creating  the 
Philippine  Commission  and  authorizing  said  Commission  to  exer- 
cise the  powers  of  government  to  the  extent  and  in  the  manner  and 
form  and  subject  to  the  regulation  and  control  set  forth  in  the  in- 
structions of  the  President  to  the  Philippine  Commission,  dated 
April  seventh,  nineteen  hundred,  and  in  creating  the  offices  of  civil 
governor  and  vice-governor  of  the  Philippine  Islands,  and  authoriz- 
mg  said  civil  governor  and  vice-governor  to  exercise  the  powers  of 
government  to  the  extent  and  in  the  manner  and  form  set  forth  in 
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the  Executive  order  dated  June  twenty-first,  nineteen  hundred  and 
one,  and  in  establishing  four  executive  departments  of  govern- 
ment in  said  Islands  as  set  forth  in  the  Act  of  the  Philippine  Com- 
mission, entitled  "An  Act  providing  an  organization  for  the  depart- 
ments of  the  interior,  of  commerce  and  police,  of  finance  and  jus- 
tice, and  of  public  instruction,"  enacted  September  sixth,  nineteen 
hundred  and  one,  is  hereby  approved,  ratified,  and  confirmed,  and 
until  otherwise  provided  by  law  the  said  Islands  shall  continue  to 
be  governed  as  thereby  and  herein  provided,  and  all  laws  passed 
hereafter  by  the  Philippine  Commission  shall  have  an  enacting  clause 
as  follows :  "By  authority  of  the  United  States  be  it  enacted  by  the 
Philippine  Commission."  The  provisions  of  section  eighteen  hun- 
dred and  ninety-one  of  the  Revised  Statutes  of  eighteen  hundred 
and  seventy-eight  shall  not  apply  to  the  Philippine  Islands. 

Future  appomtments  of  civil  governor,  vice-governor,  members 
of  said  Commission  and  heads  of  executive  departments  shall  be 
made  by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate.    (32  Stat.  691.) 

This  was  the  first  section  of  an  act  entitled  "An  act  temporarily  to  provide 
for  the  administration  of  the  affairs  of  civil  government  in  the  Philippine  Is- 
lands, and  for  other  purposes." 

Section  2  of  this  act  ratified  the  tariff  established  by  order  of  the  President, 
with  a  proviso  that  the  section  should  not  be  construed  to  amend  or  repeal 
Act  March  8,  1902,  c.  140,  32  Stat.  54.  This  section  and  said  act  of  March  8, 
1902  in  so  far  as  it  established  the  Philippine  tariff,  were  superseded  by  sub- 
sequent Philippine  tariff  acts,  Act  March  3,  1905,  c.  1408,  33  Stat  928,  Act 
Feb.  26,  1906,  c.  609,  34  Stat  24,  and  Act  Aug.  5,  1909,  c.  6,  36  Stat.  84. 

Section  8  of  this  act  provided  for  the  regulation  of  commercial  intercourse 
during  insurrection.     It  is  set  forth  post,  S  3808. 

Section  4  of  tliis  act  provided  for  the  citizenship  of  the  Philippines.  It  was 
superseded  by  Act  Aug.  29,  1916,  c.  416.  §  2,  post,  f  3809. 

Section  5  of  this  act  contained  a  declaration  of  rights.  It  was  superseded 
by  Act  Aug.  29,  1916,  c.  416,  §  3,  post,  {  3810. 

Sections  6,  7,  of  this  act  provided  for  a  census  and  for  the  election  of  an  as- 
sembly based  on  such  census.  They  were  superseded  by  Act  Aug.  29,  1916, 
c.  416.  §§  8-19,  post,  K  3812-3814f. 

Section  8  of  this  act  provided  for  the  election  of  resident  commissioners  to 
the  United  States.  It  was  superseded  by  Act  Aug.  29,  1916,  c.  416,  {  20, 
post,  I  3815. 

Section  9  of  this  act  provided  for  the  continuance  of  the  existing  courta. 
It  was  superseded  by  the  similar  provisions  of  Act  Aug.  29,  1916,  c  416,  §  26, 
post,  §  38ia 

Section  10  of  this  act  provided  for  appeals  and  writs  of  error  from  the  Phil- 
ippine supreme  court  to  the  United  States  Supreme  Court  It  was  superseded 
by  Jud.  Code,  |  248,  which  was  superseded  by  Act  Aug.  29,  1916,  c  416,  §  27, 
ante,  §  1225. 

Section  11  of  this  act  provided  for  the  improvement  of  navigable  watera .  It 
is  set  forth  post,  $  8821. 

Section  12  of  the  act  placed  the  property  acquired  in  the  islands  by  the 
United  States  under  the  control  of  the  insular  government  It  was  superseded 
by  Act  Aug.  29,  1916,  c.  416,  §  9,  post,  |  3822. 

Sections  13-62  of  the  act  provided  for  the  classification  and  disposal  of  the 
public  lands.  They  are  set  forth  post,  §§  3823-3872.  They  may  be  regarded 
as  superseded  by  Act  Aug.  20,  1916,  c.  416,  {  9,  post,  |  3822.  See  notes  under 
said  I  3822,  post 

Sections  63-73  of  this  act  are  set  forth  post,  §§  3873-3883. 

Se^on  74  of  the  act  provided  for  the  granting  of  franchises.  It  was  super- 
seded by  Act  Aug.  29,  1916,  c.  416,  §  28,  post  §  3884. 

Sections  75-77  of  this  act  are  set  forth  post,  §§  3885-3887. 

Section  78  of  this  act,  relating  to  the  purchase  of  bullion  for  coinage  and 
making  subsidiary  coins  legal  tender,  was  repealed  by  Act  March  2,  1903,  c. 
980,  S  13.  32  Stat  955. 

Sections  79-84  of  this  act  are  set  forth  post,  ff  3888-3892,  3905. 

Section  85  of  the  act  provided  for  depositories  of  public  moneys  in  the  Philip- 
pine Islands.     It  is  set  forth  post,  §  6581. 

Section  86  of  the  act  required  the  laws  passed  by  the  Philippine  Government 
to  be  reported  to  Congress  which  reserved  authority  to  annul  them,  and  re- 
quired the  Commission  to  mak«  an  annual  report  of  receipts  and  expenditures 
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to  the  Secretary  of  War.    It  was  superseded  by  Act  Aug.  29,  1916,  c  416,  H 
19,  24,  post,  §§  3814f,  3817d. 

Section  87  of  the  act  established  the  Bureau  of  Insular  Affairs  in  the  War 
Department    It  is  set  forth  ante,  f  345. 

Section  88  of  the  act  repealed  all  acts  and  parts  of  acts  inconsistent  with  the 
act 

This  act  superseded  the  provisions  vesting  the  military,  civil,  and  judicial 
powers  necessary  to  govern  the  Philippine  Islands,  until  otherwise  provided 
by  Congress  in  such  person  and  persons,  to  be  exercised  in  such  manner,  with 
certain  restrictions,  as  the  President  should  direct,  of  Act  March  2,  1901,  a 
803,  31  Stat  910. 

R.  S.  {  1891,  mentioned  in  this  section,  which  provided  that  the  constitu- 
tion and  all  laws  of  the  United  States  should  have  the  same  force  in  every 
territory  thereafter  organized,  is  set  forth  ante,  {  3522. 

Provisions  relating  to  the  Philippine  Scouts  and  Philippine  Constabulary 
were  made  by  Act  Feb.  2,  1901,  c.  192,  §  36,  Act  May  16,  1908,  c.  171,  and 
Act  Jan.  30,  1903,  c  334,  ante,  §§  1741-1744. 

The  provisions  of  E.  S.  §  1014,  ante,  S  1674,  relating  to  the  removal  of  of- 
fenders against  the  United  States,  were  made  applicable  to  the  removal  of 
such  offenders  from  the  United  States  to  the  Philippine  Islands  or  from  the 
islands  to  the  United  States  by  Act  Feb.  9,  1903,  c  529,  $  1,  ante,  |  1675. 

The  provisions  of  R.  S.  $$  5278,  5279,  post,  f§  10126,  10127,  relating  to  the 
extradition  of  fugitives  from  justice  from  a  State  or  Territory,  were  made 
applicable  to  the  Philippine  Islands,  which  were  to  be  deemed  a  Territory 
within  those  provisions,  by  Act  Feb.  9.  1903,  c.  529,  §  2,  post,  {  10128. 

The  provisions  of  R.  S.  §§  5270-5277,  post,  §{  10110-10123,  relating  to  ex- 
tradition to  or  from  a  foreign  counfry,  were  made  applicable  to  extradition 
to  or  from  the  Philippine  Islands  and  a  foreign  county  by  Act  Feb.  6,  1905, 
c  454,  post,  §{  10124,  10125. 

The  acknowledgment  of  deeds  affecting  lands  in  the  District  of  Columbia, 
or  in  any  Territory  of  the  United  States,  before  a  notary  public  or  similar 
officer  in  the  Philippine  Islands,  was  authorized,  provided  the  certificate  of 
the  notary  was  accompanied  by  a  certificate  of  the  governor  or  attorney- 
general  of  the  islands  of  his  official  character,  by  Act  March  22,  1902,  c.  273,  ' 
ante,  §  3260. 

A  new  foim  of  government  for  the  Philippines  was  created  by  Act  Aug.  29, 
1916,  c.  416,  post,  Sf  3804a-S804f,  3809,  3810,  3812-8815,  8817a-3818b,  8822. 
and  3884. 

The  Philippine  Commission  was  discontinued  by  section  22  of  said  act,  post, 
§  3817b,  but  by  the  provisions  of  the  same  section  the  existing  executive  de- 
partments are  to  continue  until  changed  by  the  Philippine  legislature. 

The  statutory  laws  of  the  United  States  hereafter  enacted  are  not  to  apply 
to  the  Philippines,  except  when  they  specifically  so  provide  or  it  is  so  provided 
by  the  act,  by  section  5,  of  said  act,  post,  §  3804c,  but  the  laws  in  force  therein 
shall  continue  until  changed  by  the  legislative  authority  thereby  created  or  by 
act  of  Congress,  by  section  6  of  said  act,  post,  §  3804d. 

The  provisions  of  this  section  for  the  appointment  of  the  civil  governor,  and 
vice  governor,  were  superseded  by  sections  21  and  23  of  said  act,  post,  §§  3817a 
and  3817c,  and  the  provisions  for  the  appointment  of  the  heads  of  the  execu- 
tive departments  were  superseded  by  the  provision  that  the  legislature  should 
provide  for  the  appointment  and  removal  by  the  governor-general  of  the  heads 
of  the  executive  departments  by  section  22  of  said  act,  post,  §  3817b. 

Notes  of  Deoisions 

Constitution  and  laws  applicable.—  lands  to  the  United  States  are  not  sub- 
Laws  relating  to  shipping,  customs  du-  ject  to  internal  revenue  tax  under  sec- 
ties,  seamen,  etc.,  see  §  3905.  tion  6211,  post     (1902)   24  Op.  Atty. 

Constitutional  right  of  trial  by  jury  Gen.    120. 

not  extended  to  Philippine  Islands  with-  Since  the  passage  of  this  act,  section 

out  legislation.     Dorr  v.  U.  S.   (1903)  6350,  post,  extending  the  internal  rev- 

24  Sup.  Ct  808,  810,  195  U.  S.  138,  enue  laws  to  "articles  produced  any- 

49  L.  Ed.  128,  1  Ajm.  Cas.  697.  where    within    the    exterior    bonnda- 

The  Philippine  Islands  not  being  or-  ries  of  the  United  States,"  is  inop- 
ganized  territories  of  the  United  States  erative  in  Philippine  Islands.  Id. 
as  contemplated  by  section  3522,  ante,  There  is  no  warrant  of  law  for  con- 
the  residents  of  those  islands  were  not  fining  in  a  Philippine  prison  a  Filipino 
as  such  entitled  to  the  privileges  of  the  sailor  convicted  in  the  United  States 
trade-mark  law  of  1881.  (1902)  23  Op.  consular  court  at  Shanghai,  China,  of 
Atty.  Gen.  634.  But  are  entitled  to  the  murder  of  a  Chinaman  on  a  Unit- 
such  privileges  under  the  act  Feb.  20,  ed  States  transport,  and  sentenced  to 
1906  (33  Stat  724).  (1909)  27  Op.  15  years'  imprisonment  (1902)  24  Op. 
Atty.  Gen.  623.  Atty.  (Jen.  649. 

Cigars  shipped  from  the  Philippine  Is-  The  constitution  and  laws  appUcablo 
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to  organized  territories  are  not  in  force 
in  the  PhilippineB.  (1903)  25  Op.  Atty. 
Gen.   25. 

Congress  has  not  extended  the  copy- 
right laws  to  the  Philippines,  but  has 
enacted  by  this  section  that  section 
3522,  ante,  extending  the  constitution 
and  applicable  laws  to  organized  terri- 
tories, is  not  to  be  in  force  in  the  Phil- 
ippines.    Id. 

Sections  3244,  3245,  ante,  allowing 
pay  to  per  diem  employes  "on  duty  in 
the  United  States,"  for  services  on  cer- 
tain legal  holidays,  do  not  extend  to  the 
PhiUppine  Islands.  (1904)  25  Op.  Atty. 
Gen.  127. 

Drawback  should  be  allowed  under 
section  30  of  the  tariff  act  of  July  24, 
1897,  on  exportation  to  Europe  of 
sirup  manufactured  from  raw  sugar 
brought  into  the  United  States  from  the 
Philippine  Islands  and  on  which  duties 
were  paid  under  Philippine  Revenue  Act 
March  8,  1902.  (1907)  26  Op.  Atty. 
Gen.  355. 

The  courts  of  the  Philippine  Islands 
are  not  vested  with  jurisdiction  in  cases 
arising  under  the  constitution  and  laws 
of  the  United  States,  as  prescribed  by 
section  1910.  Revised  Statutes.     (1909) 

28  Op.  Atty.  Gen.  24. 

Section  14  of  the  tariff  act  of  August 
6,  1909  (see  that  section  post,  5304), 
which  prohibits  the  importation  from 
foreign  countries  of  goods  made  in 
whole  or  in  part  by  convict  labor,  does 
not  apply  to  goods  coming  into  the  Unit- 
ed States  from  the  Philippine  Islands. 
(1910)  2S  Op.  Atty.  Gen.  422. 

The  Philippine  Islands  are  not  a 
"foreign  country"  within  the  meaning 
of  such  section.    Id. 

Section  5500,  post,  which  forbids  the 
entry  of  cigars  of  less  quantity  than 
3,000  in  a  single  package,  applies  to 
cigars  coming  into  the  United  States 
from    the   Philippine   Islands.      (1911) 

29  Op.  Atty.  Gen.  77. 

Postal  service.— Until  otherwise  pro- 
vided, the  government  for  the  Philip- 
pine Islands  held  to  be  regarded  as  a 
branch  of  the  War  Department  Pen- 
alty envelopes  used  for  the  transmis- 
sion of  official  mail  from  those  islands 
should,  accordingly,  bear  the  indorse- 
ment of  the  War  Department  (1902) 
24  Op.  Atty.  Gen.  534. 

The  domestic  postal  service  of  the 
Philippine  Islands  is  under  the  exclu- 
sive control  of  the  Philippine  govern- 
ment.    Id. 

Official  mail  coming  from  those  is- 
lands through  the  postal  service  of  the 
United  States  should,  however,  comply 
with  the  general  laws  of  the  United 


Stated  regulating  the  mails  under  the 
administration  of  the  Postmaster  Gen- 
eral.    Id. 

The  power  to  negotiate  and  conclude 
money  order  and  parcel  post  conven- 
tions or  agreements  with  foreign  gov- 
ernments, which  shall  cover  the  mail 
and  money  order  service  between  the 
Philippine  Islands  and  such  foreign  gov- 
ernments, resides,  not  in  the  Postmas- 
ter General,  but  in  the  government  of 
the  Philippine  Islands.  (1912)  29  Op. 
Atty.  Gen.  380. 

The  Postmaster  General  has  no  au- 
thority to  arrange  a  special  parcel  post 
service  or  to  conclude  arrangements 
for  money  order  exchanges  with  the 
Philippine  Islands  under  the  power  con- 
ferred upon  him  by  section  587,  ante, 
and   section  7554,  post.     Id. 

Powers    of    Philippine   commissionw— 

Libel  law  held  within  powers  of  com- 
mission. Dorr  V.  U.  S.  (1904)  24  Sup. 
Ct  808,  814,  195  U.  S.  138,  49  L.  Ed. 
128,  1  Ann.  Gas.  697. 

Act  No.  1189  of  the  Philippine  Com- 
mission does  not  confer  upon  the  Phil- 
ippine government  the  power  to  impose 
a  tax  upon  the  gross  receipts  of  the 
Commercial  Pacific  Cable  Company,  nor 
has  congress  conferred  upon  that  com- 
mission the  authority  to  enact  a  law 
imposing  such  a  tax  upon  that  com- 
pany.    (1906)  25  Op.  Atty.  Gen.  563. 

The  Philippine  government  has  no 
power,  under  section  139  of  the  in- 
ternal revenue  law  of  1904  enacted  by 
the  Philippine  commission,  to  impose 
a  tax  upon  meat  brought  into  the  Phil- 
ippine Islands  from  Australia  and  de- 
livered to  the  United  States  on  board 
its  vessels  in  the  harbor  of  Manila. 
(1906)  25  Op.  Atty.  Gen.  582. 

A  tax  upon  such  a  sale  would  be 
equivalent  to  a  tax  on  imports,  which 
the  Philippine  commission,  under  the 
present  law,  have  not  the  power  to  im- 
pose.   Id. 

Goods  imported  into  the  Philippine 
Islands  for  the  use  of  the  army  of  the 
United  States  are  not  subject  to  the 
stamp  tax  imposed  by  section  284  of 
Act  No.  355  of  the  Philippine  Com- 
mission as  amended,  as  it  is  beyond  the 
competency  of  the  Philippine  govern- 
ment to  levy  a  tax  on  articles  import- 
ed for  the  use  of  the  United  States 
government  (1912)  29  Op.  Atty.  Gen. 
442. 

Cited    without    definite    application, 

Rasmussen  v.  U.  S.  (1905)  25  Sup. 
Ct  514,  521,  197  U.  S.  516,  49  L.  Ed. 
862;  Tiaco  v.  Forbes  (1913)  33  Sup. 
Ct  585,  228  U.  S.  549,  57  L.  Ed.  960. 


§  3804a.  (Act  Aug.  29,  1916,  c.  416,  §  1.)     Meaning  of  term  "The 
Philippines." 

The  provisions  of  this  Act  and  the  name  "The  Philippines"  as 
used  in  this  Act  shall  apply  to  and  include  the  Philippine  Islands 
ceded  to  the  United  States  Government  by  the  treaty  of  peace  con- 
cluded between  the  United  States  and  Spain  on  the  eleventh  day  of 
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April,  eighteen  hundred  and  ninety-nine,  the  boundaries  of  which 
are  set  forth  in  Article  III  of  said  treaty,  together  with  those 
islands  embraced  in  the  treaty  between  Spain  and  the  United  States 
concluded  at  Washington  on  the  seventh  day  of  November,  nine- 
teen hundred.     (39  Stat.) 

This  was  section  1  of  an  act  entitled  "An  act  to  declare  the  purpose  of  the 
people  of  the  United  States  as  to  the  future  political  status  of  the  people  of 
the  Philippine  Islands  and  to  provide  a  more  autonomous  government  for  those 
islands."    That  act  contained  the  following  preamble: 

"Whereas  it  was  never  the  intention  of  the  people  of  the  United  States  in  the 
incipiency  of  the  War  with  Spain  to  make  it  a  war  of  conquest  or  for  territorial 
aggrandizement;   and  * 

"Whereas  it  is,  as  it  has  always  been,  the  purpose  of  the  people  of  the  United 
States  to  withdraw  their  sovereignty  over  the  Philippine  Islands  and  to  rec- 
ognize their  independence  as  soon  as  a  stable  government  can  be  established 
therein;  and 

"Whereas  for  the  speedy  accomplishment  of  such  purpose  it  is  desirable  to 
place  in  the  hands  of  the  people  of  the  Philippines  as  large  a  control  of  their 
domestic  affairs  as  can  be  given  them  without,  in  the  meantime,  impairing  th« 
exercise  of  the  rights  of  sovereignty  by  the  people  of  the  United  States,  in  or- 
der that,  by  the  use  and  exercise  of  popular  franchise  and  governmental  powers, 
they  may  be  the  better  prepared  to  fully  assume  the  responsibilities  and  enjoy 
all  the  privileges  of  complete  independence:    Therefore  be  it  enacted,"  etc 

Other  sections  of  this  act  are  set  forth  post,  IS  3804t>-3d04f,  3809.  3812-3815. 
3817a-3817e,  3818-3818b,  3822,  3884. 

Section  27  of  this  act  gave  the  United  States  Supreme  Court  power  to  revise, 
etc,  the  judgments  and  decrees  of  the  supreme  court  of  the  Philippine  Islands 
in  certain  cases.    It  is  set  forth  ante,  §  1225a ;  and  see  ante,  §  1225b. 
See  ante,  {§  3804,  3804a,  and  notes  thereunder. 

§  3804b.  (Act  Aug.  29,  1916,  c.  416,  §  4.)     Certain  expenses  to  be 
paid  by  the  government  of  the  Philippines. 

All  expenses  that  may  be  incurred  on  account  of  the  Government 
of  the  Philippines  for  salaries  of  officials  and  the  conduct  of  their 
offices  and  departments,  and  all  expenses  and  obligations  contract- 
ed for  the  internal  improvement  or  development  of  the  islands,  not, 
however,  including  defenses,  barracks,  and  other  works  undertaken 
by  the  United  States,  shall,  except  as  otherwise  specifically  pro- 
vided by  the  Congress,  be  paid  by  the  Government  of  the  Phil- 
ippines.   (39  Stat.) 

See  ante,  {§  3804,  3804a,  and  notes  thereunder. 

§  3804c.  (Act  Aug.  29,  1916,  c.  416,  §  5.)     Statutory  law  of  the 
United  States  not  to  apply  to  Philippines. 

The  statutory  laws  of  the  United  States  hereafter  enacted  shall 
not  apply  to  the  Philippine  Islands,  except  when  they  specifically 
so  provide,  or  it  is  so  provided  in  this  Act.     (39  Stat.) 

The  provisions  of  R.  S.  1891,  ante,  §  3522,  that  the  constitution  and  laws 
of  the  United  States  should  have  the  same  force  in  every  territory  thereafter 
organized,  are  not  to  apply  to  the  Philippine  Islands  by  Act  July  1,  1002,  c 
1369,  {  1,  ante,  §  3804. 

All  laws  or  parts  of  laws  applicable  to  the  Philippines,  not  in  conflict  with 
this  act,  are  continued  in  force  by  section  31  of  this  act,  post,  §  38041 

See  ante,  §§  3804,  3804a,  and  notes  thereunder. 

§  3804d.  (Act  Aug.  29,  1916,  c.  416,  §  6.)     Continuing  force  of 
Philippine  laws. 
The  laws  now  in  force  in  the  Philippines  shall  continue  in  force 
and  effect,  except  as  altered,  amended,  or  modified  herein,  until 
altered,  amended,  or  repealed  by  the  legislative  authority  herein 
provided  or  by  Act  of  Congress  of  the  United  States.    (39  Stat.) 
See  ante,  H  3804,  3804a,  and  notes  thereunder. 

§  3804e.  (Act  Aug.  29,  1916,  c.  416,  §  7.)     Amendment  of  laws. 

The  legislative  authority  herein  provided  shall  have  power,  when 
not  inconsistent  with  this  Act,  by  due  enactment  to  amend,  alter, 
modify,  or  repeal  any  law,  civil  or  criminal,  continued  in  force  by 
this  Act  as  it  may  from  time  to  time  see  fit, 
(4736) 
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This  power  shall  specifically  extend  with  the  limitation  herein 
provided  as  to  the  tariff  to  all  laws  relating  to  revenue  and  taxa- 
tion in  effect  in  the  Philippines.    (39  Stat.) 
See  ante,  §§  3804,  3S04a,  and  notes  thereunder. 

§  3804f.  (Act  Aug.  29,  1916,  c.  416,  §  31.)     Other  laws  continued  in 
force. 
All  laws  or  parts  of  laws  applicable  to  the  Philippines  not  in  con- 
flict with  any  of  the  provisions  of  this  Act  are  hereby  continued  in 
force  and  effect.     (39  Stat.) 

See  ante,  §f  3804,  8804a,  and  notes  thereunder. 

§§  3805-3807.     (Superseded.) 

Section  3805,  which  consisted  of  Act  Feb.  6,  1905,  c.  453,  §  8,  provided  that 
the  civil  governor  of  the  Philippine  Islands  should  thereafter  be  known  as  the 
governor-general  of  the  Philippine  Islands.  It  was  superseded  by  Act  Aug.  29, 
1916,  c.  416.  §  21,  post,  §  3817a. 

Section  3806,  which  consisted  of  Act  May  11,  1908,  c.  164,  §  1,  provided  for 
the  appointment  of  an  additional  member  of  the  Philippine  Commission.  It 
was  superseded  by  the  discontinuance  of  the  commission  by  Act  Aug.  29,  1916, 
c.  416,  §  22,  post,  §  3817b. 

Section  3807,  which  consisted  of  Act  May  11,  1908,  c.  164,  §  2,  authorized 
the  President  to  create  a  new  executive  department  of  the  Philippine  Govern- 
ment It  was  superseded  by  the  provisions  of  Act  Aug.  29,  1916,  c.  416,  §  22, 
post,  §  3817b,  which  authorized  the  Philippine  legislature  to  increase  the  num- 
ber of  or  abolish  any  of  the  executive  departments. 

§  3808.  (Act  July  1,  1902,  c.  1369,  §  3.)  Regulation  of  commercial 
intercourse  during  insurrection. 
The  President  of  the  United  States,  during  such  time  as  and 
whenever  the  sovereignty  and  authority  of  the  United  States  en- 
counter armed  resistance  in  the  Philippine  Islands,  until  otherwise 
provided  by  Congres*s,  shall  continue  to  regulate  and  control  com- 
mercial intercourse  with  and  within  said  Islands  by  such  general 
rules  and  regulations  as  he,  in  his  discretion,  may  deem  most  con- 
ducive to  the  public  interests  and  the  general  welfare.  (32  Stat. 
692.) 

Notes  of  Deoisiont 

Collection  of  import  duties^— The  col-  ized  by  executive  orders  of  the  Presi- 

lection  by   military   authorities   of  the  dent  of  July  12,  1898,  and  December 

United   States  during  military  occupa-  21,  1898,  directing  collection  of  duties 

tion  of  duties  on  a  cargo  imported  from  during  military  occupation  at  ports  and 

a  foreign  port  into  Cebu,  in  the  Philip-  places  in  the  possession  of  the  forces 

pine  Islands,  occupied  by  a  de  facto  in-  of  the  United  States.    MacLeod  v.  U.  S. 

surgent  government  which  had  required  (1913)   33  S.  Ct.  955,  229  U.  S.  416, 

payment  of  like  duties,  is  not  author-  57  L.  Ed.  1260. 

§  3809.  (Act  Aug.  29,  1916,  c.  416,  §  2.)     Philippine  citizenship.     . 

All  inhabitants  of  the  Philippine  Islands  who  were  Spanish  sub- 
jects on  the  eleventh  day  of  April,  eighteen  hundred  and  ninety- 
nine,  and  then  resided  in  said  islands,  and  their  children  born  sub- 
sequent thereto,  shall  be  deemed  and  held  to  be  citizens  of  the 
Philippine  Islands,  except  such  as  shall  have  elected  to  preserve 
their  allegiance  to  the  Crown  of  Spain  in  accordance  with  the  provi- 
sions of  the  treaty  of  peace  between  the  United  States  and  Spain, 
signed  at  Paris  December  tenth,  eighteen  hundred  and  ninety-eight, 
and  except  such  others  as  have  since  become  citizens  of  some  other 
country :  Provided,  That  the  Philippine  Legislature,  herein  provid- 
ed for,  is  hereby  authorized  to  provide  by  law  for  the  acquisition  of 
Philippine  citizenship  by  those  natives  of  the  Philippine  Islands 
who  do  not  come  within  the  foregoing  provisions,  the  natives  of 
the  insular  possessions  of  the  United  States,  and  such  other  persons 
residing  in  the  Philippine  Islands  who   are  citizens  of  the  United 
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States,  or  who  could  become  citizens  of  the  United  States  under 
the  laws  of  the  United  States  if  residing  therein.     (39  Stat.) 

This  section  superseded  Act  July  1.  1902,  c.  1369,  §  4.  32  Stat.  692,  as 
amended,  Act  March  23,  1912,  c.  65,  37  Stat.  77,  which  contained  similar  pro- 
visions as  to  Philippine  citizenship. 

See  ante,  §§  3804,  3804a,  and  notes  thereunder. 

Notes  of  Decisions 

Citizenship  in  generai^—The  absence  future  determination  by  congress,  are 
of  a  Spanish  subject  from  the  Philip-  not  citizens  of  the  United  States  with- 
pine  Islands  during  the  entire  period  in  the  meaning  of  any  statute  concern- 
allowed  by  article  9  of  the  treaty  of  ing  seamen,  or  any  other  statute  or  law 
peace  with  Spain  of  December  10,  1898  of  the  United  States.  (1901)  23  Op. 
(30  Stat.  1759),  for  making  a  declara-  Atty.  Gen.  400. 

tlon  of  his  intention  to  preserve  his  al-  The  same   thing  is   true,  in  a   more 

legiance   to   the   crown   of   Spain,  pre-  obvious  way  and  with  greater  force,  of 

vents  the  loss  of  his  Spanish  national-  Cuban  seamen.    Id. 

ity  by   reason   of  his  failure   to   make  Seamen  born  in  the  Philippine  Islands, 

such    declaration.      Bosque    v.    U.    S.  being  persons  whose  civil  and  political 

(1908)  28  Sup.  Ct.  501,  209  U.  S.  91,  sUtus  is  by  the  treaty  of  Paris,  which 

52  L.  Ed.  698.  is  the  latest  expression  of  the  supreme 

The  attitude  of  the  executive  and  law  of  the  land,  declared  to  be  a  mat- 
legislative  departments  of  the  govern-  ter  for  future  determination  by  Con- 
ment  has  been,  and  is,  that  the  native  gress,  are  not  citizens  of  the  United 
inhabitants  of  the  Philippine  Islands  States  within  the  meaning  of  any  stat- 
did  not  become  citizens  of  the  United  ^^^^  concerning  seamen  or  any  other 
States  by  virtue  of  the  cession  of  the  statute  or  law  of  the  United  States, 
islands  by  Spain  by  means  of  the  treaty  From  the  standpoint  of  our  govem- 
of  Paris.  (1901)  23  Op.  Atty.  Gea  "*^°t  they  are  not  citizens  of  the  Unit- 
370.  ed  States  in  any  sense.  They  are  per- 
sons who  are  not  subjects  of  any  for- 

Native  seamen^— Seamen  born  in  the  eign  power,  and  are,  from  an  interna- 

Philippine  Islands,  being  persons  whose  tional  standpoint,  subjects  of  the  Unit- 

dvil    and    political    status    is,    by    the  ed  States,  or,  to  use  a  term  that  has 

treaty   of  peace  with   Spain    (30  Stat  been  suggested,  "nationals."     (1901)  23 

1759),    declared    to    be    a   matter   for  Op.  Atty.  Geo.  402. 

§  3810.  (Act  Aug.  29,  1916,  c.  416,  §  3.)     Bill  of  Rights  and  restric- 
tions for  Philippine  Islands. 

No  law  shall  be  enacted  in  said  islands  which  shall  deprive  any 
person  of  life,  liberty,  or  property  without  due  process  of  law,  or 
deny  to  any  person  therein  the  equal  protection  of  the  laws.  Pri- 
vate property  shall  not  be  taken  for  public  use  without  just  com- 
pensation. 

That  in  all  criminal  prosecutions  the  accused  shall  enjoy  the  right 
to  be  heard  by  himself  and  counsel,  to  demand  the  nature  and  cause 
of  the  accusation  against  him,  to  have  a  speedy  and  public  trial, 
to  meet  the  witnesses  face  to  face,  and  to  have  compulsory  process 
to  compel  the  attendance  of  witnesses  in  his  behalf. 

That  no  person  shall  be  held  to  answer  for  a  criminal  offense 
without  due  process  of  law;  and  no  person  for  the  same  offense 
shall  be  twice  put  in  jeopardy  of  punishment,  nor  shall  be  compelled 
in  any  criminal  case  to  be  a  witness  against  himself. 

That  all  persons  shall  before  conviction  be  bailable  by  sufficient 
sureties,  except  for  capital  offenses. 

That  no  law  impairing  the  obligation  of  contracts  shall  be  en- 
acted. 

That  no  person  shall  be  imprisoned  for  debt. 

That  the  privilege  of  the  writ  of  habeas  corpus  shall  not  be  sus- 
pended, unless  when  in  cases  of  rebellion,  insurrection,  or  invasion 
the  public  safety  may  require  it,  in  either  of  which  events  the  same 
may  be  suspended  by  the  President,  or  by  the  Governor  General, 
.wherever  during  such  period  the  necessity  for  such  suspension  shall 
exist. 
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That  no  ex  post  facto  law  or  bill  of  attainder  shall  be  enacted 
nor  shall  the  law  of  primogeniture  ever  be  in  force  in  the  Philip- 
pines. 

That  no  law  granting  a  title  of  nobility  shall  be  enacted,  and  no 
person  holding  any  office  of  profit  or  trust  in  said  islands  shall, 
without  the  consent  of  the  Congress  of  the  United  States,  accept 
any  present,  emolument,  office,  or  title  of  any  kind  whatever  from 
any  king,  queen,  prince,  or  foreign  State. 

That  excessive  bail  shall  not  be  required,  nor  excessive  fines  im- 
posed, nor  cruel  and  unusual  punishment  inflicted. 

That  the  right  to  be  secure  against  unreasonable  searches  and 
seizures  shall  not  be  violated. 

That  slavery  shall  not  exist  in  said  islands ;  nor  shall  involuntary 
servitude  exist  therein  except  as  a  punishment  for  crime  whereof 
the  party  shall  have  been  duly  convicted. 

That  no  law  shall  be  passed  abridging  the  freedom  of  speech  or 
of  the  press,  or  the  right  of  the  people  peaceably  to  assemble  and 
petition  the  Government  for  redress  of  grievances. 

That  no  law  shall  be  made  respecting  an  establishment  of  re- 
ligion or  prohibiting  the  free  exercise  thereof,  and  that  the  free 
exercise  and  enjoyment  of  religious  profession  and  worship,  with- 
out discrimination  or  preference,  shall  forever  be  allowed ;  and  no 
religious  test  shall  be  required  for  the  exercise  of  civil  or  political 
rights.  No  public  money  or  property  shall  ever  be  appropriated, 
applied,  donated,  or  used,  directly  or  indirectly,  for  the  use,  benefit, 
or  support  of  any  sect,  church,  denomination,  sectarian  institution, 
or  system  of  religion,  or  for  the  use,  benefit,  or  support  of  any 
priest,  preacher,  minister,  or  other  religious  teacher  or  dignitary 
as  such.  Contracting  of  polygamous  or  plural  marriages  hereafter 
is  prohibited.  That  no  law  shall  be  construed  to  permit  polyg- 
amous or  plural  marriages. 

That  no  money  shall  be  paid  out  of  the  treasury  except  in  pur- 
suance of  an  appropriation  by  law. 

That  the  rule  of  taxation  in  said  islands  shall  be  uniform. 

That  no  bill  which  may  be  enacted  into  law  shall  embrace  more 
than  one  subject,  and  that  subject  shall  be  expressed  in  the  title 
of  the  bill. 

That  no  warrant  shall  issue  but  upon  probable  cause,  supported 
by  oath  or  affirmation,  and  particularly  describing  the  place  to  be 
searched  and  the  person  or  things  to  be  seized. 

That  all  money  collected  on  any  tax  levied  or  assessed  for  a 
special  purpose  shall  be  treated  as  a  special  fund  in  the  treasury 
and  paid  out  for  such  purpose  only.    (39  Stat.) 

This  section  superseded  Act  July  1,  1902,  c.  1360,  §  5,  32  Stat.  693,  which 
contained  a  similar  declaration  of  rights. 

See  ante,  §§  3804,  3804a,  and  notes  thereunder. 

No  person  can  be  convicted  of  treason,  except  by  the  testimony  of  two  wit- 
nesses to  the  same  overt  act,  or  on  confession  in  open  court,  by  Act  March 
8,  1902,  c.  140,  §  9,  post.  §  3811. 

Notes  of  Decisions 

1.  In  general.  taken   almost  verbatim   from   the   con- 

2.  Equal  protection  of  the  laws.  stitution,  must  be  given  the  same  cou- 

3.  Due  process  of  law.  struction  as  are  given  to  the  simUar 
5*  pJ^Tce  at  trial  clauses  in  the  constitution.  Kepner  v. 
6.'  Corfrontatlon  of  'witnesses.  U.  S.  (1904)  24  Sup.  Ct.  797,  802,  195 

7.  Witness  against  self.  U.  S.  100,  49  L.  Ed.  114,  1  Ann.  Cas. 

8.  Jeopardy.  655;    Serra  v.  Mortiga  (1907)  27  Sup. 

9.  Punishment  Ct.  343,  345,  204  U.  S.  470,  51  L.  Ed. 
10.  Probable  cause  for  Issue  of  warrant.  57 j^^ 

I.  In   general.— The   individual   rights         This  a^t  made  a  bill  of  rights   em- 
guaranteed  by  this  section,  having  been      bodying  the  safeguards  of  the  constitu- 
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tion,  and,  like  the  constitution,  extends 
those  safeguards  to  all.  Carino  v.  In- 
sular Government  of  Philippine  Islands 
(1909)  29  Sup.  Ct.  334,  330,  212  U.  S. 
449,  53  L.  Ed.  594. 

2.  Equal    protection    of    the    iaws^ 

Denying  to  an  inhabitant  of  Manila  a 
preliminary  examination  accorded  to 
other  persons  on  the  islands  as  done 
by  Philippine  commission,  Act  No.  612, 
§  2,  does  not  contravene  the  prohibition 
of  the  Philippine  BiU  of  Rights,  Act 
July  1,  1902,  §  5,  against  the  denial  of 
equal  protection  of  the  laws.  Ocampo 
V.  U.  S.  (1914)  34  Sup.  Ct.  712,  234 
U.  S.  91,  58  L.  Ed.  1231. 

3.  Due  process  of  law.— The  due  pra^ 
cess  of  law  secured  to  the  people  of 
the  Philippine  Islands  by  this  section, 
was  not  denied  by  the  aflSrmance  in  the 
supreme  court  of  the  Philippine  Islands 
of  a  conviction  of  the  offense  described 
in  PhiUppine  Pen.  Code,  art.  343,  which 
was  repealed  after  the  conviction  and 
sentence  in  the  court  of  first  instance 
by  the  act  of  the  Philippine  Commis- 
sion of  October  9,  1907,  Act  No.  1757, 
the  repealing  act  also  providing  for  the 
punishment  of  the  same  offense,  and 
within  limitations  not  exceeded  by  the 
sentence  imposed  under  the  former  act. 
Ong  Chang  Wing  v.  U.  S.  (1910)  31 
Sup.  Ct.  15,  218  U.  S.  272,  54  L.  Ed. 
1040. 

The  owner  of  Philippine  silver  coin 
is  not  deprived  of  his  property  therein 
without  due  process  of  law,  contrary 
to  this  section,  by  the  prohibition 
against  the  exportation  of  such  coin 
from  the  Philippine  Islands,  under  pen- 
alty of  forfeiture  and  fine  or  imprison- 
ment, which  is  made  by  Philippine  law 
No.  1411,  enacted  by  the  Philippine 
commission  in  the  exercise  of  the  pow- 
er under  §  3897,  post,  to  adopt  such 
measures  as  are  deemed  proper,  not 
inconsistent  with  the  organic  act,  to 
maintain  the  parity  between  gold  and 
silver  pesos.  Ling  Su  Fan  v.  U.  S. 
(1910)  31  Sup.  Ct.  21,  218  U.  S.  302, 
54  L.  Ed.  1049,  30  L.  R.  A.  (N.  S.) 
1176. 

The  government  of  the  Philippine  Is- 
lands having,  under  Act  March  2,  1901 
(31  Stat.  895,  c.  803),  and  Act  July  1, 
1902  (32  Stat.  691,  c.  1369),  all  civU 
and  judicial  power  necessary  to  govern 
the  Islands,  may  authorize  the  sum- 
mary executive  deportation  of  aliens 
without  contravening  the  provision  of 
this  section,  forbidding  the  deprivation 
of  liberty  without  due  process  of  law. 
Tiaco  V.  Forbes  (1913)  33  Sup.  Ct 
585,  228  U.  S.  549,  57  L.  Ed.  960. 

Preliminary  examination  is  properly 
dispensed  with  by  Philippine  Commis- 
sion Act,  No.  612,  §  2,  in  cases  triable 
in  the  court  of  the  first  instance  in 
Manila,  where  the  prosecuting  attorney 
presented  an  information,  without  in- 
fringing this  section,  against  denial  of 
due  process  of  law.     Ocampo  v.  U.  S. 
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(1914)  34  Sup.  Ct  712,  234  U.  S.  91, 
58  L.  Ed.  1231. 

Denial  of  request  for  time  to  prepare 
defense,  contrary  to  General  Order  No. 
58,  in  the  Philippine  Islands,  did  not 
warrant  discharge  on  habeas  corpus  be- 
cause deprived  of  right  under  this  sec- 
tion to  due  process  of  law,  but  an'  er- 
ror of  law  not  reviewable  by  habeas 
corpus.  McMicking  v.  Schields  (1915) 
35  Sup.  Ct.  665,  238  U.  S.  99,  59  L. 
Ed.  1220. 

Chinaman  refused  entry  to  Philippine 
Islands  has  no  ground  to  complain  that 
he  was  not  afforded  dJ«  process  of  law 
secured  in  thotre:  islands  by  this  section, 
where  his  case  was  heard  twice  with 
the  same  result,  and  the  decision  af- 
firmed by  Philippine  Supreme  Court 
Chieng  Ah  Sui  v.  McCoy  (1915)  36 
Sup.  Ct  95. 

4.  Accusation.— The  requirement  that 
the  accused  be  advised  of  the  nature 
and  cause  of  the  accusation  against 
him,  is  satisfied  where  such  complaint, 
however  open  it  may  be  to  criticism  on 
demurrer,  supposing  the  strict  rules  of 
the  old  common  law  to  be  applied, 
leaves  no  doubt  in  the  mind  of  a  per- 
son of  rudimentary  intelligence  that  it 
means  to  charge  the  accused  with  the 
falsification  of  documents,  contrary  to 
the  Philippine  Penal  Code.  Paraiso  v. 
U.  S.  (1907)  28  S.  Ct  127,  207  U.  S. 
368,  52  L.  Ed.  249. 

5.  Presence  at  trial.— One  accused  of 
an  offense  not  capital,  not  in  custody, 
but  who  was  present  when  the  trial 
was  begun,  may  waive  his  right  under 
this  section  to  be  personally  present 
Diaz  V.  U.  S.  (1912)  32  Sup.  Ct  250, 
253,  223  U.  S.  442,  56  L.  Ed.  500,  Ann. 
Cas.  1913C,  1138. 

6.1  Confrontation   of   witnesses^— The 

right  of  the  accused,  under  this  section, 
to  meet  the  witnesses  face  to  face,  was 
not  infringed  by  the  action  of  the  Su- 
preme Court  of  the  Philippine  Islands, 
upon  suggestion  of  diminution  of  the 
record,  in  ordering  the  judge  and  clerk 
of  the  court  below  to  supply  the  fail- 
ure of  the  record  to  show  whether  the 
accused  pleaded  to  the  complaint,  and 
were  present  in  court  during  the  entire 
trial.  Dowdell  v.  U.  S.  (1911)  31  Sup. 
Ct  590,  221  U.  S.  325,  55  L.  Ed,  753. 
The  right  to  meet  witnesses  face  to 
face,  secured  to  one  accused  of  crime 
in  the  Philippine  Islands  by  this  sec- 
tion, held  not  infringed  by  resting  a 
conviction  for  homicide  in  part  on  rec- 
ord of  proceedings  before  a  justice  of- 
fered in  evidence  by  accused  without 
qualification.  Diaz  v.  U.  S.  (1912)  32 
Sup.  Ct  250,  251,  223  U.  S.  442.  56  L. 
Ed.  500,  Ann.  Cas.  1913C,  1138. 

7.  Witness  against  self.— The  accused 
cannot  claim  to  have  been  compelled  to 
be  a  witness  against  himself,  in  viola- 
tion of  this  section,  because  of  the  de- 
nial of  a  motion  to  compel  the  provin- 
cial fiscal  to  return  a  statement  made 
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by  accused  in  ignorance  of  his  rights, 
and  to  prohibit  the  fiscal  from  using 
the  statement,  where  such  statement 
was  not  afterwards  used  in  any  way. 
Pendleton  v.  U.  S.  (1909)  30  Sup.  Ct. 
315,  317,  216  U.  S.  305,  54  L.  Ed.  491. 

8.  Jeopard  y^— The  immunity  from 
second  jeopardy  for  the  same  criminal 
offense  contained  in  this  section,  super- 
seded the  right  of  the  government  to 
appeal  from  a  judgment  of  acquittal  in 
a  court  of  first  instance  in  the  Philip- 
pine Islands  theretofore  recognized  by 
military  orders,  notwithstanding  the 
recognition  in  section  3918,  post,  of  the 
established  jurisdiction  of  the  insular 
courts.  Kepner  v.  U.  S.  (1904)  24 
Sup.  Ct.  797,  806,  195  U.  S.  100,  49  L. 
Ed.  114,  1  Ann.  Cas.  655.  But  see 
Trono  v.  U.  S.,  26  Sup.  Ct  121,  199  U. 
S.  521,  50  L.  Ed.  292. 

Treating  as  two  different  offenses  as- 
saults on  two  different  individuals  does 
not  place  the  accused  twice  in  jeopardy 
for  the  same  offense,  within  this  sec- 
tion, even  if  these  assaults  occurred 
very  near  each  other,  in  one  continuing 
attempt  to  defy  the  law.  Flemister  v. 
U.  S.  (1907)  28  Sup.  Ct.  129,  130,  207 
U.  S.  372,  52  L.  Ed.  252. 

An  accused  is  not  placed  twice  in 
jeopardy  for  the  same  offense  within 
this  section,  because  the  Supreme 
Court  of  the  Philippine  Islands,  upon 
reversing  judgment  below  in  a  criminal 
case,  on  an  appeal  by  the  accused,  con- 
victed him  on  the  same  facts,  of  a  dif- 
ferent offense,  carrying  an  increased 
sentence.    Id. 

The  protection  intended  and  specific- 
ally given  by  this  section  is  against  a 
second  jeopardy  for  the  same  offense. 
The  question  therefore  is:  Are  the  of- 
fenses charged  and  of  which  a  convic- 
tion has  been  had  identical?  While  it 
is  true  that  the  acts  and  words  of  the 
accused  set  forth  in  both  charges  are 
the  same,  with  the  exception  that  in 
the  second  case  it  was  charged  that  it 
was  essential  to  conviction  under  the 
statute  that  the  misbehavior  of  the  ac- 
cused in  deed  and  words  was  addressed 
to  a  public  official;  hence  it  follows 
that  the  offense  of  behaving  in  an  inde- 
cent manner  in  a  public  place  open  to 
public  view,  and  of  insulting  a  public 
officer  by  deed  or  word  in  his  presence, 


are  not  identical,  and  a  conviction  of 
the  first  will  not  bar  a  prosecution  for 
the  second.  Gavieres  v.  U.  S.  (1911) 
31  Sup.  Ct.  421,  422,  220  U.  S.  338,  55 
L.  Ed.  489. 

Prosecution  for  homicide,  of  a  per- 
son previously  convicted  of  assault 
from  which  the  death  ensued,  does  not 
place  accused  twice  in  jeopardy,  con- 
trary to  this  section.  Diaz  v.  U.  S. 
(1912)  32  Sup.  Ct  250,  251.  223  U.  S. 
442,  56  L.  Ed.  500,  Ann.  Cas.  1913C, 
1138. 

9.  Punishment.— Cruel  and  unusual 
punishment,  forbidden  by  the  Philip- 
pine Bill  of  Rights,  is  inflicted  by  the 
provisions  of  the  Philippine  Penal  Code 
under  which  the  falsification  by  a  pub- 
lic official  of  a  public  and  official  docu- 
ment must  be  punished  by  fine  and  im- 
prisonment at  hard  and  painful  labor 
for  a  period  ranging  from  12  years  and 
a  day  to  20  years,  the  prisoner  being 
subject,  as  accessories  to  the  main 
punishment,  to  carrying,  during  his  im- 
prisonment, a  chain  at  the  ankle,  hang- 
ing from  the  wrist,  to  deprivation  dur- 
ing the  term  of  imprisonment  of  civil 
rights,  and  to  perpetual  absolute  dis- 
qualification to  enjoy  political  rights, 
hold  office,  etc.,  and  to  surveillance  of 
the  authorities  during  life.  Weems  v. 
U.  S.  (1909)  30  Sup.  Ct  545,  547,  217 
U.  S.  349,  54  L.  Ed.  793,  19  Ann.  Cas. 
705. 

ID.  Probable  cause  for  Issue  of  war- 
rant.— Preliminary  inquiry  into  the 
facts  by  prosecuting  attorney  of  AIanil>i, 
under  Philippine  Commission  Act  No. 
612,  §  2,  on  which  he  files  an  informa- 
tion, held  a  sufficient  compliance  with 
this  section,  providing  that  no  warrant 
shall  issue  but  upon  probable  cause  sup- 
ported by  oath  in  view  of  section  9, 
authorizing  modifications  of  procedure. 
Ocampo  V.  U.  S.  (1914)  34  Sup.  Ct 
712.  234  U.  S.  91,  58  L.  Ed.  1231. 

A  preliminary  finding  of  probable 
cause  for  arrest  is  a  quasi  judicial  act 
not  such  that  it  must  necessarily  be 
confined  to  a  strictly  judicial  officer  or 
tribunal.    Id. 

Cited  without  definite  application, 
Fisher  v.  Baker  (1906)  27  Sup.  Ct 
135,  203  U.  S.  174,  51  L.  Ed.  142,  7 
Ann.  Cas.  1018. 


§  3811.  (Act  March  8,  1902,  c.  140,  §  9.)     Evidence  necessary  to 
convict  of  treason. 

No  person  in  the  Philippine  Islands  shall,  under  the  authority  of 
the  United  States,  be  convicted  of  treason  by  any  tribunal,  civil  or 
military,  unless  on  the  testimony  of  two  witnesses  to  the  same 
overt  act,  or  on  confession  in  open  court.    (32  Stat.  55.) 

This  section  was  part  of  an  act   temporarily  to  provide   revenue  for  the 
Philippine  Islands,  and  for  other  purposes,  cited  above. 

§  3812.  (Act  Aug.  29, 1916,  c.  416,  §  8.)     Grant  of  legislative  power. 
General  legislative  power,  except  as  otherwise  herein  provided, 
is  hereby  granted  to  the  Philippine  Legislature,  authorized  by  this 
Act     (39  Stat.) 

See  ante,  {§  3804,  8804a,  and  notes  thereunder, 
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§  3812a.  (Act  Aug.  29,  1916,  c.  416,  §  10.)  Trade  relations  to  be 
governed  by  Congress;  approval  of  tariff  acts  by  President; 
laws  respecting  immigration,  currency  and  coinage. 

While  this  Act  provides  that  the  Philippine  government  shall 
have  the  authority  to  enact  a  tariff  law  the  trade  relations  between 
the  islands  and  the  United  States  shall  continue  to  be  governed 
exclusively  by  laws  of  the  Congress  of  the  United  States:  Pro- 
vided, That  tariff  acts  or  acts  amendatory  to  the  tariff  of  the  Phil- 
ippine Islands  shall  not  become  law  until  they  shall  receive  the 
approval  of  the  President  of  the  United  States,  nor  shall  any  act 
of  the  Philippine  Legislature  affecting  immigration  or  the  cur- 
rency or  coinage  laws  of  the  Philippines  become  a  law  until  it  has 
been  approved  by  the  President  of  the  United  States:  Provided 
further,  That  the  President  shall  approve  or  disapprove  any  act 
mentioned  in  the  foregoing  proviso  within  six  months  from  and 
after  its  enactment  and  submission  for  his  approval,  and  if  not  dis- 
approved within  such  time  it  shall  become  a  law  the  same  as  if  it 
had  been  specifically  approved.  (39  Stat.) 
See  ante,  §§  3804,  3804a,  and  notes  thereunder. 

§  3812b.  (Act  Aug.  29,  1916,  c.  416,  §  11.)  Export  duties;  licenses 
for  franchises  and  privileges,  bonds  and  other  obligations ;  limi- 
tation of  amount  of  indebtedness. 

No  export  duties  shall  be  levied  or  collected  on  exports  from  the 
Philippine  Islands,  but  taxes  and  assessments  on  property  and  li- 
cense fees  for  franchises,  and  privileges,  and  internal  taxes,  direct 
or  indirect,  may  be  imposed  for  the  purposes  of  the  Philippine  gov- 
ernment and  the  provincial  and  municipal  governments  thereof, 
respectively,  as  may  be  provided  and  defined  by  acts  of  the  Phil- 
ippine Legislature,  and,  where  necessary  to  anticipate  taxes  and 
revenues,  bonds  and  other  obligations  may  be  issued  by  the  Phil- 
ippine government  or  any  provincial  or  municipal  government 
therein,  as  may  be  provided  by  law  and  to  protect  the  public  credit: 
Provided,  however,  That  the  entire  indebtedness  of  the  Philippine 
government  created  by  the  authority  conferred  herein  shall  not  ex- 
ceed at  any  one  time  the  sum  of  $15,000,000,  exclusive  of  those  ob- 
ligations known  as  friar  land  bonds,  nor  that  of  any  Province  or 
municipality  a  sum  in  excess  of  seven  per  centum  of  the  aggregate 
tax  valuation  of  its  property  at  any  one  time.    (39  Stat.) 

This  section  superseded  the  provision  limiting  the  indebtedness  of  any  mu- 
nicipality to  5  per  cent,  of  the  assessed  valuation  of  the  real  estate  therein, 
contained  in  Act  July  1.  1902,  c.  13C9,  §  66.  32  Stat.  707,  as  amended  Act 
Feb.  6,  1905,  c.  453,  §  3,  33  Stat.  690. 

See  ante,  §§  3804,  3804a.  and  notes  thereunder. 

The  government  was  authorized  to  issue  bonds  for  public  improvements,  not 
to  exceed  $5,000,000  at  any  one  time,  by  Act  Feb.  6,  1905,  c.  453,  §  2,  post, 
{3908. 

§  3813.  (Act  Aug.  29,  1916,  c.  416,  §  12.)  Legislature,  how  consti- 
tuted; proviso. 

General  legislative  powers  in  the  Philippines,  except  as  herein 
otherwise  provided,  shall  be  vested  in  a  legislature  which  shall  con- 
sist of  two  houses,  one  the  senate  and  the  other  the  house  of  rep- 
resentatives, and  the  two  houses  shall  be  designated  **The  Philip- 
pine Legislature":  Provided,  That  until  the  Philippine  Legisla- 
ture as  herein  provided  shall  have  been  organized  the  existing  Phil- 
ippine lyCgislature  shall  have  all  legislative  authority  herein  grant- 
ed to  the  government  of  the  Philippine  Islands,  except  such  as 
may  now  be  within  the  exclusive  jurisdiction  of  the  Philippine 
Commission,  which  is  so  continued  until  the  organization  of  the 
legislature  herein  provided  for  the  Philippines.  When  the  Phil- 
(4742)  •  . 
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ippine  Legislature  shall  have  been  organized,  the  exclusive  legisla- 
tive jurisdiction  and  authority  exercised  by  the  Philippine  Commis- 
sion shall  thereafter  be  exercised  by  the  Philippine  Legislature. 
(39  Stat.) 

This  section,  and  the  ten  sections  following,  superseded  the  provisions  creat- 
ing the  Philippine  assembly,  vesting  the  legislative  power  in  the  assembly  and 
commission,  providing  for  the  election  of  members  of  the  assembly  and  their 
apportionment,  qualifications,  and  term,  and  for  the  sessions  of  the  legislature 
and  its  powers  and  procedure,  contained  in  Act  July  1,  1902,  c.  1869,  §  7,  32 
Stat.  693,  as  amended  Act  Feb.  27,  1909,  c.  227,  35  Stat.  659. 

They  also  superseded  the  provisions  for  the  term  of  office  of  members  of  the 
assembly,  and  authorizing  the  legislature  to  fix  the  date  of  the  commencement 
of  its  annual  sessions,  contained  in  Act  Feb.  15,  1911,  c.  81,  §  1,  36  Stat.  910. 
See  ante,  §§  3804,  3804a,  and  notes  thereunder. 

§  3814.  (Act  Aug.  29,  1916,  c.  416,  §  13.)     Election;    tenure  and 
qualifications  of  Senators. 

The  members  of  the  senate  of  the  Philippines,  except  as  herein 
provided,  shall  be  elected  for  terms  of  six  and  three  years,  as  here- 
inafter provided,  by  the  qualified  electors  of  the  Philippines.  Each 
of  the  senatorial  districts  defined  as  hereinafter  provided  shall  have 
the  right  to  elect  two  senators.  No  person  shall  be  an  elective 
member  of  the  senate  of  the  Philippines  who  is  not  a  qualified  elec- 
tor and  over  thirty  years  of  age,  and  who  is  not  able  to  read  and 
write  either  the  Spanish  or  English  language,  and  who  has  not 
been  a  resident  of  the  Philippines  for  at  least  two  consecutive  years 
and  an  actual  resident  of  the  senatorial  district  from  which  chosen 
for  a  period  of  at  least  one  year  immediately  prior  to  his  election. 
(39  Stat.) 

See  ante,  S§  3804,  3804a,  3813,  and  notes  thereunder. 

§  3814a.  (Act  Aug.  29,  1916,  c.  416,  §  14.)     Election;   tenure  and 
qualification  of  members  of  House  of  Representatives. 

The  members  of  the  house  of  representatives  shall,  except  as 
herein  provided,  be  elected  triennially  by  the  qualified  electors  of 
the  Philippines.  Each  of  the  representative  districts  hereinafter 
provided  for  shall  have  the  right  to  elect  one  representative.  No 
person  shall  be  an  elective  member  of  the  house  of  representatives 
who  is  not  a  qualified  elector  and  over  twenty-five  years  of  age,  and 
who  is  not  able  to  read  and  write  either  the  Spanish  or  English 
language,  and  who  has  not  been  an  actual  resident  of  the  district 
from  which  elected  for  at  least  one  year  immediately  prior  to  his 
election:  Provided,  That  the  members  of  the  present  assembly 
elected  on  the  first  Tuesday  in  June,  nineteen  hundred  and  sixteen, 
shall  be  the  members  of  the  house  of  representatives  from  their  re- 
spective districts  for  the  term  expiring  in  nineteen  hundred  and 
nineteen.     (39  Stat.) 

See  ante,  §§  3804,  3804a,  3813,  and  notes  thereunder. 

§  3814b.  (Act  Aug.  29,  1916,  c.  416,  §  15.)     Qualifications  of  voters. 

At  the  first  election  held  pursuant  to  this  act,  the  qualified  elec- 
tors shall  be  those  having  the  qualifications  of  voters  under  the 
present  law ;  thereafter  and  until  otherwise  provided  by  the  Philip- 
pine Legislature  herein  provided  for  the  qualifications  of  voters 
for  senators  and  representatives  in  the  Philippines  and  all  officers 
elected  by  the  people  shall  be  as  follows : 

Every  male  person  who  is  not  a  citizen  or  subject  of  a  foreign 
power  twenty-one  years  of  age  or  over  (except  insane  and  feeble- 
minded persons  and  those  convicted  in  a  court  of  competent  juris- 
diction of  an  infamous  offense  since  the  thirteenth  day  of  August, 
eighteen  hundred  and  ninety-eight),  who  shall  have  been  a  resident 
of  the  Philippines  for  one  year  and  of  the  municipality  in  which  he 
shall  offer  to  vote  for  six  months  next  preceding  the  day  of  voting, 
and  who  is  comprised  within  one  of  the  following  classes : 
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(a)  Those  who  under  existing  law  are  legal  voters  and  have  ex- 
ercised the  right  of  suffrage. 

(b)  Those  who  own  real  property  to  the  value  of  500  pesos,  or 
who  annually  pay  30  pesos  or  more  of  the  established  taxes. 

(c)  Those  who  are  able  to  read  and  write  either  Spanish,  Eng- 
lish, or  a  native  language.    (39  Stat.) 

See  ante,  §§  3804,  3S04a,  3813,  and  notes  thereunder. 

§  3814c.  (Act  Aug.  29,  1916,  c.  416,  §  16.) .  Senatorial  districts ;  Rep- 
resentative districts ;  time  of  holding  first  election ;  proclama- 
tion; fixing  term  of  office  of  Senator;  appointment  of  Senators 
and  Representatives  for  districts  not  represented  in  Philippine 
Assembly ;  regulations  for  subsequent  elections. 

The  Philippine  Islands  shall  be  divided  into  twelve  senate  dis- 
tricts, as  follows: 

First  district :  Batanes,  Cagayan,  Isabela,  Ilocos  Norte,  and  Ilo- 
cos  Sur. 

Second  district:    La  Union,  Pangasinan,  and  Zambales. 

Third  district:   Tarlac,  Nueva    Ecija,  Pampanga,  and  Bulacan. 

Fourth  district:    Bataan,  Rizal,  Manila,  and  Laguna. 

Fifth  district:    Batangas,  Mindoro,  Tayabas,  and  Cavite. 

Sixth  district:    Sorsogon,  Albay,  and  Ambos  Camarines. 

Seventh  district:    Iloilo  and  Capiz. 

Eighth  district:  Negros  Occidental,  Negros  Oriental,  Antique, 
and  Palawan. 

Ninth  district:    Leyte  and  Samar. 

Tenth  district:    Cebu. 

Eleventh  district:    Surigao,  Misamis,  and  Bohol. 

Twelfth  district:  The  Mountain  Province,  Baguio,  Nueva  Viz- 
caya,  and  the  Department  of  Mindanao  and  Sulu. 

The  representative  districts  shall  be  the  eighty-one  now  provid- 
ed by  law,  and  three  in  the  Mountain  Province,  one  in  Nueva  Viz- 
caya,  and  five  in  the  Department  of  Mindanao  and  Sulu. 

The  first  election  under  the  provisions  of  this  Act  shall  be  held 
on  the  first  Tuesday  of  October,  nineteen  hundred  and  sixteen,  un- 
less the  Governor  General  in  his  discretion  shall  fix  another  date 
not  earlier  than  thirty  nor  later  than  sixty  days  after  the  passage 
of  this  Act :  Provided,  That  the  Governor  General's  proclamation 
.shall  be  published  at  least  thirty  days  prior  to  the  date  fixed  for  the 
election,  and  there  shall  be  chosen  at  such  election  one  senator  from 
each  senate  district  for  a  term  of  three  years  and  one  for  six  years. 
Thereafter  one  senator  from  each  district  shall  be  elected  from  each 
senate  district  for  a  term  of  six  years:  Provided,  That  the  Gov- 
ernor General  of  the  Philippine  Islands  shall  appoint,  without  the 
consent  of  the  senate  and  without  restriction  as  to  residence,  sen- 
ators and  representatives  who  will,  in  his  opinion,  best  represent 
the  senate  district  and  those  representative  districts  which  may  be 
mcluded  in  the  territory  not  now  represented  in  the  Philippine  As- 
sembly: Provided  further,  That  thereafter  election  shall  be  held 
only  on  such  days  and  under  such  regulations  as  to  ballots,  voting, 
and  qualifications  of  electors  as  may  be  prescribed  by  the  Philip- 
pine Legislature,  to  which  is  hereby  given  authority  to  redistrict  the 
Philippine  Islands  and  modify,  amend,  or  repeal  any  provision  of  this 
section,  except  such  as  refer  to  appointive  senators  and  representa- 
tives.   (39  Stat.) 

See  ante,  §§  3804,  3804a,  3813,  and  notes  thereunder. 

§  3814d.  (Act  Aug.  29,  1916,  c.  416,  §  17.)     Terms  of  office  of  Sena- 
tors and  Representatives ;  vacancies. 
The  terms  of  office  of  elective  senators  and  representatives  shall 
be  six  and  three  years,  respectively,  and  shall  begin  on  the  date  of 
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their  election.  In  case  of  vacancy  among  the  elective  members 
of  the  senate  or  in  the  house  of  representatives,  special  elections 
may  be  held  in  the  districts  v^herein  such  vacancy  occurred  under 
such  regulations  as  may  be  prescribed  by  law,  but  senators  or  rep- 
resentatives elected  in  such  cases  shall  hold  office  only  for  the  un- 
expired portion  of  the  term  wherein  the  vacancy  occurred.  Sena- 
tors and  representatives  appointed  by  the  Governor  General  slAll 
hold  office  until  removed  by  the  Governor  General.  (39  Stat.) 
See  ante,  fS  3804,  3804a,  3813,  and  notes  thereunder. 

§  38He.  (Act  Aug.  29,  1916,  c.  416,  §  18.)  Organization  of  Senate 
and  House  of  Representatives;  regular  and  special  sessions; 
compensation ;  privilege  from  arrest ;  holding  other  office. 

The  senate  and  house  of  representatives,  respectively,  shall  be 
the  sole  judges  of  the  elections,  returns,  and  qualifications  of  their 
elective  members,  and  each  house  may  determine  the  rules  of  its 
proceedings,  punish  its  members  for  disorderly  behavior,  and,  with 
the  concurrence  of  two-thirds,  expel  an  elective  member.  Both 
houses  shall  convene  at  the  capital  on  the  sixteenth  day  of  October 
next  following  the  election  and  organize  by  the  election  of  a  speak- 
er or  a  presiding  officer,  a  clerk,  and  a  sergeant  at  arms  for  each 
house,  and  such  other  officers  and  assistants  as  may  be  required.  A 
majority  of  each  house  shall  constitute  a  quorum  to  do  business, 
but  a  smaller  number  may  meet,  adjourn  from  day  to  day,  and  com- 
pel the  attendance  of  absent  members.  The  legislature  shall  hold 
annual  sessions,  commencing  on  the  sixteenth  day  of  October,  or,  if 
the  sixteenth  day  of  October  be  a  legal  holiday,  then  on  the  first 
day  following  which  is  not  a  legal  holiday,  in  each  year.  The  leg- 
islature may  be  called  in  special  session  at  any  time  by  the  Govern- 
or General  for  general  legislation,  or  for  action  on  such  specific 
subjects  as  he  may  designate.  No  special  session  shall  continue 
longer  than  thirty  days,  and  no  regular  session  shall  continue  lon- 
ger than  one  hundred  days,  exclusive  of  Sundays.  The  legislature 
is  hereby  g^ven  the  power  and  authority  to  change  the  date  of  the 
commencement  of  its  annual  sessions. 

The  senators  and  representatives  shall  receive  an  annual  com- 
pensation for  their  services,  to  be  ascertained  by  law,  and  paid  out 
of  the  treasury  of  the  Philippine  Islands.  The  senators  and  repre- 
sentatives shall,  in  all  cases  except  treason,  felony,  and  breach  of 
the  peace,  be  privileged  from  arrest  during  their  attendance  at  the 
session  of  their  respective  houses  and  in  going  to  and  returning 
from  the  same ;  and  for  any  speech  or  debate  in  either  house  they 
shall  not  be  questioned  in  any  other  place. 

No  senator  or  representative  shall,  during  the  time  for  which  he 
may  have  been  elected,  be  eligible  to  any  office  the  election  to 
which  is  vested  in  the  legislature,  nor  shall  be  appointed  to  any  ' 
office  of  trust  or  profit  which  shall  have  been  created  or  the  emolu- 
ments of  which  shall  have  been  increased  during  such  term.  (39 
Stat.) 

See  ante,  §§  3804,  3804a,  3813,  and  notes  thereunder. 

§  3814f.  (Act  Aug.  29,  1916,  c.  416,  §  19.)     Mode  of  enactment  of 
laws ;  approval  of  acts  by  President  of  United  States ;  vetoes  by 
Governor  General ;  report  of  laws  to  Congress  of  United  States ; 
appropriations. 
Each  house  of  the  legislature  shall  keep  a  journal  of  its  proceed- 
ings  and,   from  time  to  time,   publish   the   same;    and  the  yeas 
and  nays  of  the  members  of  either  house,  on  any  question,  shall, 
upon  demand  of  one-fifth  of  those  present,  be  entered  on  the  jour- 
nal, and  every  bill  and  joint  resolution  which  shall  have  passed 
both  houses  shall,  before  it  becomes  a  law,  be  presented  to  the 
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Governor  General.  If  he  approve  the  same,  he  shall  sign  it;  but 
if  not,  he  shall  return  it  with  his  objections  to  that  house  in  which 
it  shall  have  originated,  which  shall  enter  the  objections  at  large 
on  its  journal  and  proceed  to  reconsider  it.  If,  after  such  recon- 
sideration, two-thirds  of  the  members  elected  to  that  house  shall 
agree  to  pass  the  same,  it  shall  be  sent,  together  with  the  objections, 
to*  the  other  house,  by  which  it  shall  likewise  be  reconsidered,  and 
if  approved  by  two-thirds  of  all  the  members  elected  to  that  house 
it  shall  be  sent  to  the  Governor  General,  who,  in  case  he  shall  then 
not  approve,  shall  transmit  the  same  to  the  President  of  the  Unit- 
ed States.  The  vote  of  each  house  shall  be  by  the  yeas  and  nays, 
and  the  names  of  the  members  voting  for  and  against  shall  be 
entered  on  the  journal.  If  the  President  of  the  United  States  ap- 
prove the  same,  he  shall  sign  it  and  it  shall  become  a  law.  If 
he  shall  not  approve  same,  he  shall  return  it  to  the  Governor  Gen- 
eral, so  stating,  and  it  shall  not  become  a  law:  Provided,  That  if 
any  bill  or  joint  resolution  shall  not  be  returned  by  the  Governor 
General  as  herein  provided  within  twenty  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him  the  same  shall  become  a 
law  in  like  manner  as  if  he  had  signed  it,  unless  the  legislature 
by  adjournment  prevent  its  return,  in  which  case  it  shall  become 
a  law  unless  vetoed  by  the  Governor  General  within  thirty  days 
after  adjournment:  Provided  further,  That  the  President  of  the 
United  States  shall  approve  or  disapprove  an  act  submitted  to  him 
under  the  provisions  of  this  section  within  six  months  from  and 
after  its  enactment  and  submission  for  his  approval;  and  if  not 
approved  within  such  time,  it  shall  become  a  law  the  same  as  if  it 
had  been  specifically  approved.  The  Governor  General  shall  have 
the  power  to  veto  any  particular  item  or  items  of  an  appropriation 
bill,  but  the  veto  shall  not  affect  the  item  or  items  to  which  he 
does  not  object.  The  item  or  items  objected  to  shall  not  take 
effect  except  in  the  manner  heretofore  provided  in  this  section  as 
to  bills  and  joint  resolutions  returned  to  the  legislature  without  his 
approval. 

All  laws  enacted  by  the  Philippine  Legislature  shall  be  reported 
to  the  Congress  of  the  United  States,  which  hereby  reserves  the 
power  and  authority  to  annul  the  same.  If  at  the  termination  of 
any  fiscal  year  the  appropriations  necessary  for  the  support  of 
government  fpr  the  ensuing  fiscal  year  shall  not  have  been  made, 
the  several  sums  appropriated  in  the  last  appropriation  bills  for 
the  objects  and  purposes  therein  specified,  so  far  as  the  same  may 
be  done,  shall  be  deemed  to  be  reappropriated  for  the  several  ob- 
jects and  purposes  specified  in  said  last  appropriation  bill;  and 
until  the  legislature  shall  act  in  such  behalf  the  treasurer  shall, 
•  when  so  directed  by  the  Governor  General,  make  the  payments 
necessary  for  the  purposes  aforesaid.    (39  Stat.) 

This  section  superseded  provisions  requiring  all  acts  passed  by  the  Philippine 
Government  to  be  reported  to  Congress,  which  resen-ed  the  right  to  annul  the 
same,  contained  in  Act  July  1.  1902,  c.  1396,  §  86,  32  Stat.  712. 
See  ante,  §§  3804,  3804a,  3813,  and  notes  thereunder. 

§  3815.  (Act  Aug.  29,  1916,  c.  416,  §  20.)     Resident  Commissioners 

of  the  United  States;    compensation;    rights  and  privileges; 

term  of  office ;  vacancy. 

At  the  first  meeting  of  the  Philippine  Legislature  created  by 

this  Act  and  triennially  thereafter  there  shall  be  chosen  by  the 

legislature  two  Resident  Commissioners  to  the  United  States,  who 

shall  hold  their  office  for  a  term  of  three  years  beginning  with 

the  fourth  day  of  March  following  their  election,  and  who  shall 

be  entitled  to  an  official  recognition  as  such  by  all  departments 

upon  presentation  to  the  President  of  a  certificate  of  election  by 
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the  Governor  General  of  said  islands.  Each  of  said  Resident  Com- 
missioners shall,  in  addition  to  the  salary  and  the  sum  in  lieu  of 
mileage  now  allowed  by  law,  be  allowed  the  same  sum  for  sta- 
tionery, and  for  the  pay  of  necessary  clerk  hire  as  is  now  allowed 
to  the  Members  of  the  House  of  Representatives  of  the  United 
States,  to  be  paid  out  of  the  Treasury  of  the  United  States,  and  the 
franking  privilege  allowed  by  law  to  Members  of  Congress.  No 
person  shall  be  eligible  to  election  as  Resident  Commissioner  who 
is  not  a  bona  fide  elector  of  said  islands  and  who  does  not  owe 
allegiance  to  the  United  States  and  who  is  not  more  than  thirty 
years  of  age  and  who  does  not  read  and  write  the  English  lan- 
guage. The  present  two  Resident  Commissioners  shall  hold  office 
until  the  fourth  of  March,  nineteen  hundred  and  seventeen.  In 
case  of  vacancy  in  the  position  of  Resident  Commissioner  caused 
by  resignation  or  otherwise,  the  Governor  General  may  make  tem- 
porary appointments  until  the  next  meeting  of  the  Philippine  Leg- 
islature, which  shall  then  fill  such  vacancy ;  but  the  Resident  Com- 
missioner thus  elected  shall  hold  office  only  for  the  unexpired  por- 
tion of  the  term  wherein  the  vacancy  occurred.  (39  Stat.) 
See  ante,  §§  3804,  3804a,  3813,  and  notes  thereunder. 
This  section  superseded  provisions  governing  the  selection,  rights,  term,  and 

qualification   of   Resident   Commissioners   from   the  Philippines,   contained   in 

Act  July  1,  1902,  c.  1369,  §  8,  32  Stat.  694,  and  Act  Feb.  15,  1911,  c.  81,  §  2, 

36  Stat.  910. 
The  salary  of  each  of  the  Resident  Commissioners  from  the  Philippines  shall 

be  the  same  as  that  of  the  Resident  Commissioner  from  Porto  Rico  by  Act 

May  22,  1908,  c.  186,  §  1,  post,  §  3817. 
The  salary  of  the  resident  commissioner  from  Porto  Rico  was  fixed  at  $7,500 

per  annum  by  Act  Feb.  26,  1907,  c.  1635,  §  4,  ante.  §  36. 
The  members  of  the  House  of  Representatives  were  allowed  the  amount  paid 

to  one  clerk,  not  exceeding  $100  per  month,  by  Res.  March  3,  1893,  No.  21, 

ante,  §  75. 

§  3816.     (Superseded.) 

This  section,  which  consisted  of  Act  Feb.  15,  1911,  c.  81,  §  2,  36  Stat.  910, 

provided  for  the  term,  compensation,  and  allowance  for  stationery  and  clerk 
»     hire,  of  the  Resident  Commissioners  from  the  Philippines.     It  was  superseded 

by  Act  Aug.  29,  1916,  c.  416,  {  20,  ante,  §  3815. 

§  3817.  (Act  May  22,  1908,  c.  186,  §  1.)     Salary  of  resident  com- 
missioners. 
The  salary  of  each  of  the  Resident  Commissioners  from  the  Phil- 
ippine Islands  shall  be  the  same  as  that  of  the  Resident  Commis- 
sioner from  Porto  Rico.  (35  Stat.  188.) 

This  was  a  provision  of  the  legislative,  executive  and  judicial  appropriation 
act  for  the  fiscal  year  1909,  cited  above. 

It  superseded  the  provision  fixing  the  salary  of  the  resident  commissioner  at 
$5,000  per  annum,  contained  in  Act  July  1,  1902,  c.  1369,  §  8,  32  Stat.  694. 

The  salary  of  the  resident  commissioner  from  Porto  Rico  was  fixed  at  $7,500 
per  annum  by  Act  Feb.  26,  1907,  c.  1635,  §  4,  ante,  §  36. 

§  3817a.  (Act  Aug.  29,  1916,  c.  416,  §  21.)     Governor  General  of 
Philippine  Islands ;  powers  and  duties. 

The  supreme  executive  power  shall  be  vested  in  an  executive 
officer,  whose  official  title  shall  be  "The  Governor  General  of  the 
Philippine  Islands."  He  shall  be  appointed  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate  of  the  United  States, 
and  hold  his  office  at  the  pleasure  of  the  President  and  until  his 
successor  is  chosen  and  qualified.  The  Governor  General  shall  re- 
side in  the  Philippine  Islands  during  his  official  incumbency,  and 
maintain  his  office  at  the  seat  of  government.  He  shall,  unless 
otherwise  herein  provided,  appoint,  by  and  with  the  consent  of  the 
Philippine  Senate,  such  officers  as  may  now  be  appointed  by  the 
Governor  General,  or  such  as  he  is  authorized  by  this  Act  to  ap- 
point, or  whom  he  may  hereafter  be  authorized  by  law  to  appoint ; 


SdU  Google 


Digitized 


§   3817a  THE  TERRITORIES  AND  INSULAR  POSSESSIONS  (Tit.  23 

but  appointments  made  while  the  senate  is  not  in  session  shall  be 
effective  either  until  disapproval  or  until  the  next  adjournment  of 
the  senate.  He  shall  have  general  supervision  and  control  of  all 
of  the  departments  and  bureaus  of  the  government  in  the  Philip- 
pine Islands  as  far  as  is  not  inconsistent  with  the  provisions  of  this 
Act,  and  shall  be  commander  in  chief  of  all  locally  created  armed 
forces  and  militia.  He  is  hereby  vested  with  the  exclusive  power  to 
grant  pardons  and  reprieves  and  remit  fines  and  forfeitures,  and 
may  veto  any  legislation  enacted  as  herein  provided.  He  shall 
submit  within  ten  days  of  the  opening  of  each  regular  session  of 
the  Philippine  Legislature  a  budget  of  receipts  and  expenditures, 
which  shall  be  the  basis  of  the  annual  appropriation  bill.  He  shall 
commission  all  officers  that  he  may  be  authorized  to  appoint.  He 
shall  be  responsible  for  the  faithful  execution  of  the  laws  of  the 
Philippine  Islands  and  of  the  United  States  operative  within  the 
Philippine  Islands,  and  whenever  it  becomes  necessary  he  may 
call  upon  the  commanders  of  the  military  and  naval  forces  of  the 
United  States  in  the  islands,  or  summon  the  posse  comitatus,  or 
call  out  the  militia  or  other  locally  created  armed  forces,  to  pre- 
vent or  suppress  lawless  violence,  invasion,  insurrection,  or  rebel- 
lion; and  he  may,  in  case  of  rebellion  or  invasion,  or  imminent 
danger  thereof,  when  the  public  safety  requires  it,  suspend  the 
privileges  of  the  writ  of  habeas  corpus,  or  place  the  islands,  or  any 
part  thereof,  under  martial  law:  Provided,  That  whenever  the 
Governor  General  shall  exercise  this  authority,  he  shall  at  once 
notify  the  President  of  the  United  States  thereof,  together  with 
the  attending  facts  and  circumstances,  and  the  President  shall  have 
power  to  modify  or  vacate  the  action  of  the  Governor  General.  He 
shall  annually  and  at  such  other  times  as  he  may  be  required  make 
such  official  report  of  the  transactions  of  the  government  of  the 
Philippine  Islands  to  an  executive  department  of  the  United  States 
to  be  designated  by  the  President,  and  his^  said  annual  report  shall 
be  transmitted  to  the  Congress  of  the  United  States ;  and  he  shall 
perform  such  additional  duties  and  functions  as  may  in  pursu- 
ance of  law  be  delegated  or  assigned  to  him  by  the  President.  (39 
Stat.) 

This  section  superseded  the  provision  for  the  appointment  of  the  civil  gov- 
ernor contained  in  Act  July  1,  1902,  c.  1369,  §  1,  ante,  {  3804,  and  also  the 
provision  that  thereafter  the  civil  governor  of  the  Philippine  Islands  should  be 
known  as  the  Governor  General  of  the  Philippine  Islands,  contained  in  Act  Feb. 
6, 1905,  c.  453,  §  8,  33  Stat.  692. 
See  ante,  §§  3804,  3d04a,  and  notes  thereunder. 

§  3817b.  (Act  Aug.  29,  1916,  c.  416,  §  22.)     Continuance  of  execu- 
tive departments;    discontinuance  of  Philippine  Commission; 
change  in  executive  departments;   Governor  General  to  con- 
trol executive  departments;  Bureau  of  Non-Christian  Tribes. 
Except  as  provided  otherwise  in  this  Act,  the  executive  depart- 
ments of  the  Philippine  government  shall  continue  as  now  author- 
ized by  l^w  until  otherwise  provided  by  the  Philippine  Legislature. 
When  the  Philippine  Legislature  herein  provided  shall  convene  and 
organize,  the  Philippine  Commission,  as  such,  shall  cease  and  de- 
termine, and  the  members  thereof  shall  vacate  their  offices  as  mem- 
bers of  said  commission:    Provided,  That  the  heads  of  executive 
departments  shall  continue  to  exercise  their  executive  functions  un- 
til the  heads  of  departments  provided  by  the  Philippine  Legislature 
pursuant  to  the  provisions  of  this  Act  are  appointed  and  qualified. 
The  Philippine  Legislature  may  thereafter  by  appropriate  legisla- 
tion increase  the  number  or  abolish  any  of  the  executive  depart- 
ments, or  make  such  changes  in  the  names  and  duties  thereof  as 
it  may  see  fit,  and  shall  provide  for  the  appointment  and  removal  of 
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the  heads  of  the  executive  departments  by  the  Governor  General: 
Provided,  That  all  executive  functions  of  the  government  must  be 
directly  under  the  Governor  General  or  within  one  of  the  executive 
departments  under  the  supervision  and  control  of  the  Governor 
General.  There  is  hereby  established  a  bureau,  to  be  known  as  the 
Bureau  of  Non-Christian  tribes,  which  said  bureau  shall  be  em- 
braced in  one  of  the  executive  departments  to  be  designated  by  the 
Governor  General,  and  shall  have  general  supervision  over  the  pub- 
lic affairs  of  the  inhabitants  of  the  territory  represented  in  the  leg- 
islature by  appointive  senators  and  representatives.     (39  Stat.) 

See  ante,  §§  3804,  3804a.  and  notes  thereunder. 

The  executive  order  of  June  21,  1901,  creating  four  executive  departments, 
was  ratified  by  Act  July  1,  1902,  c  1369,  §  1,  ante,  §  3804,  and  the  creation 
of  an  additional  department  authorized  by  Act  May  11,  1908,  c.  164,  §  2,  35 
Stat.  125. 

This  section  superseded  the  provision  for  the  appointment  of  the  heads  of 
the  executive  departments  in  the  Philippines  by  the  President  of  tiie  United 
States,  contained  in  Act  July  1,  1902,  c.  1369,  §  1,  ante,  §  3804. 

§  3817c.  (Act  Aug.  29,  1916,  c.  416,  §  23.)  Vice  governor;  powers 
and  functions;  department  of  public  instruction;  vacancy;  in 
office  of  Governor  General. 

There  shall  be  appointed  by  the  President,  by  and  with  the  ad- 
vice and  consent  of  the  Senate  of  the  United  States,  a  vice  governor 
of  the  Philippine  Islands,  who  shall  have  all  of  the  powers  of  the 
Governor  General  in  the  case  of  a  vacancy  or  temporary  removal, 
resignation,  or  disability  of  the  Governor  General,  or  in  case  of 
his  temporary  absence ;  and  the  said  vice  governor  shall  be  the.head 
of  the  executive  department,  known  as  the  department  of  public 
instruction,  which  shall  include  the  bureau  of  education  and  the 
bureau  of  health,  and  he  may  be  assigned  such  other  executive 
duties  as  the  Governor  General  may  designate. 

Other  bureaus  now  included  in  the  department  of  public  instruc- 
tion shall,  until  otherwise  provided  by  the  Philippine  Legislature, 
be  included  in  the  department  of  the  interior. 

The  President  may  designate  the  head  of  an  executive  depart- 
ment of  the  Philippine  government  to  act  as  Governor  General 
in  the  case  of  a  vacancy,  the  temporary  removal,  resignation,  or 
disability  of  the  Governor  General  and  the  vice  governor,  or  their 
temporary  absence,  and  the  head  of  the  department  thus  designat- 
ed shall  exercise  all  the  powers  and  perform  all  the  duties  of  the 
Governor  General  during  such  vacancy,  disability,  or  absence.  (39 
Stat.) 

See  ante,  {§  3804,  3804a,  and  notes  thereunder. 

This  section  superseded  the  provision  for  the  appointment  of  the  vice-gov- 
ernor, contained  in  Act  July  1,  1902,  c.  1369,  §  1,  ante,  §  3804. 

§  3817d.  (Act  Aug.  29,  1916,  c.  416,  §  24.)  Auditor;  duties  and 
functions;  deputy  auditor;  assistant  auditor. 

There  shall  be  appointed  by  the  President  an  auditor,  who  shall 
examine,  audit,  and  settle  all  accounts  pertaining  to  the  revenues 
and  receipts  from  whatever  source  of  the  Philippine  government 
and  of  the  provincial  and  municipal  governments  of  the  Philip- 
pines, including  trust  funds  and  funds  derived  from  bond  issues; 
and  audit,  in  accordance  with  law  and  administrative  regulations, 
all  expenditures  of  funds  or  property  pertaining  to  or  held  in  trust 
by  the  government  or  the  Provinces  or  municipalities  thereof.  He 
shall  perform  a  like  duty  with  respect  to  all  government  branches. 

He  shall  keep  the  general  accounts  of  the  government  and  pre- 
serve the  vouchers  pertaining  thereto. 

It  shall  be  the  duty  of  the  auditor  to  bring  to  the  attention  of  the 
proper  administrative  officer   expenditures   of  funds   or  property 
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which,  in  his  opinion,  are  irregular,  unnecessary,  excessive,  or  ex- 
travagant. 

There  shall  be  a  deputy  auditor  appointed  in  the  same  man- 
ner as  the  auditor.  The  deputy  auditor  shall  sign  such  official  pa- 
pers as  the  auditor  may  designate  and  perform  such  other  duties  as 
the  auditor  may  prescribe,  and  in  case  of  the  death,  resignation, 
sickness,  or  other  absence  of  the  auditor  from  his  office,  from  any 
cause,  the  deputy  auditor  shall  have  charge  of  such  office.  In  case 
of  the  absence  from  duty,  from  any  cause,  of  both  the  auditor  and 
the  deputy  auditor,  the  Governor  General  may  designate  an  as- 
sistant, who  shall  have  charge  of  the  office. 

The  administrative  jurisdiction  of  the  auditor  over  accounts, 
whether  of  funds  or  property,  and  all  vouchers  and  records  pertain- 
ing thereto,  shall  be  exclusive.  With  the  approval  of  the  Governor 
General  he  shall  from  time  to  time  make  and  promulgate  general  or 
special  rules  and  regulations  not  inconsistent  with  law  covering  the 
method  of  accounting  for  public  funds  and  property,  and  funds  and 
property  held  in  trust  by  the  government  or  any  of  its  branches: 
Provided,  That  any  officer  accountable  for  public  funds  or  property 
may  require  such  additional  reports  or  returns  from  his  subordi- 
nates or  others  as  he  may  deem  necessary  for  his  own  information 
and  protection. 

The  decisions  of  the  auditor  shall  be  final  and  conclusive  upon 
the  executive  branches  of  the  government,  except  that  appeal  there- 
from may  be  taken  by  the  party  aggrieved  or  the  head  of  the  de- 
partment concerned  within  one  year,  in  the  manner  hereinafter  pre- 
scribed. The  auditor  shall,  except  as  hereinafter  provided,  have 
like  authority  as  that  conferred  by  law  upon  the  several  auditors 
of  the  United  States  and  the  Comptroller  of  the  United  States 
Treasury  and  is  authorized  to  communicate  directly  with  any  per- 
son having  claims  before  him  for  settlement,  or  with  any  depart- 
ment, officer,  or  person  having  official  relations  with  his  office. 

As  soon  after  the  close  of  each  fiscal  year  as  the  accounts  of  said 
year  may  be  examined  and  adjusted  the  auditor  shall  submit  to 
the  Governor  General  and  the  Secretary  of  War  an  annual  report 
of  the  fiscal  concerns  of  the  government,  showing  the  receipts  and 
disbursements  of  the  various  departments  and  bureaus  of  the  gov- 
ernment and  of  the  various  Provinces  and  municipalities,  and  make 
such  other  reports  as  may  be  required  of  him  by  the  Governor  Gen- 
eral or  the  Secretary  of  War. 

In  the  execution  of  their  duties  the  auditor  and  the  deputy  audi- 
tor are  authorized  to  summon  witnesses,  administer  oaths,  and  to 
take  'evidence,  and,  in  the  pursuance  of  these  provisions,  may  issue 
subpoenas  and  enforce  the  attendance  of  witnesses,  as  now  provided 
by  law. 

The  office  of  the  auditor  shall  be  under  the  general  supervision 
of  the  Governor  General  and  shall  consist  of  the  auditor  and  deputy 
auditor  and  such  necessary  assistants  as  may  be  prescribed  bv  law. 
(39  Stat.) 

See  ante.  S§  3804,  3804a,  and  notes  thereunder. 

This  section  superseded  pronsions  requiring  the  Philippine  Commission  to 
make  annual  reports  of  its  receipts  and  expenditures  to  the  Secretary  of  War, 
contained  in  Act  July  1,  1902,  c.  1369,  §  86,  32  Stat.  712. 

§  3817e.  (Act  Aug.  29,  1916,  c.  416,  §  25.)  Appeals  to  Governor 
General  from  decisions  of  auditor ;  transmission  to  Secretary  of 
War. 

Any  person  aggrieved  by  the  action  or  decision  of  the  auditor  in 
the  settlement  of  his  account  or  claim  may,  within  one  year,  take 
an  appeal  in  writing  to  the  Governor  General,  which  appeal  shall 
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specifically  set  forth  the  particular  action  of  the  auditor  to  which 
exception  is  taken,  with  the  reason  and  authorities  relied  on  for  re- 
versing such  decision. 

If  the  Governor  General  shall  confirm  the  action  of  the  auditor, 
he  shall  so  indorse  the  appeal  and  transmit  it  to  the  auditor,  and  the 
action  shall  thereupon  be  final  and  conclusive.  Should  the  Gov- 
ernor General  fail  to  sustain  the  action  of  the  auditor,  he  shall  forth- 
with transmit  his  grounds  of  disapproval  to  the  Secretary  of  War, 
together  with  the  appeal  and  the  papers  necessary  to  a  proper  un- 
derstanding of  the  matter.  The  decision  of  the  Secretary  of  War  in 
such  case  shall  be  final  and  conclusive.  (39  Stat.) 
See  ante,  §§  3804,  3804a,  and  notes  thereunder. 

§  3818.  (Act  Aug.  29,  1916,  c.  416,  §  26.)  Supreme  court  of  Philip- 
pine Islands ;  Municipal  courts ;  justices  of  supreme  court ;  how 
appointed;  appointment  of  judges  of  court  of  first  instance; 
admiralty  jiurisdiction. 

The  supreme  court  and  the  courts  of  first  instance  of  the  Philip- 
pine Islands  shall  possess  and  exercise  jurisdiction  as  heretofore 
provided  and  such  additional  jurisdiction  as  shall  hereafter  be  pre- 
scribed by  law.  The  municipal  courts  of  said  islands  shall  possess 
and  exercise  jurisdiction  as  now  provided  by  law,  subject  in  all  mat- 
ters to  such  alteration  and  amendment  as  may  be  hereafter  enacted 
by  law;  and  the  chief  justice  and  associate  justices  of  the  supreme 
court  shall  hereafter  be  appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate  of  the  United  States.  The 
judges  of  the  court  of  first  instance  shall  be  appointed  by  the  Gov- 
ernor General,  by  and  with  the  advice  and  consent  of  the  Philip- 
pine Senate:  Provided,  That  the  admiralty  jurisdiction  of  the  su- 
preme court  and  courts  of  first  instance  shall  not  be  changed  ex- 
cept by  Act  of  Congress.  That  in  all  cases  pending  under  the  opera- 
tion of  existing  laws,  both  criminal  and  civil,  the  jurisdiction  shall 
continue  until  final  judgment  and  determination.  (39  Stat.) 
See  ante,  §§  3804,  3804a,  and  notes  thereunder. 

This  section  superseded  the  provisions  that  the  courts  of  the  Philippine  Is- 
lands should  exercise  jurisdiction  as  theretofore  provided  and  such  additional 
jurisdiction  as  might  be  given  by  the  government  of  the  Islands,  contained  in 
Act  July  1,  1902,  c.  1369,  §  9,  32  Stat.  695. 

The  supreme  court  was  authorized  to  hold  a  special  term  or  tenns  each  year 
at  Baguio  or  at  any  other  suitable  place  by  Res.  April  9,  1910,  No.  19,  post, 
i  3820. 

Notes  of  Deoisioiui 

Jurisdiction     and     powers.— The    su-  cases    arising    under    the    constitution 

preme  court  of  the  Philippine  Islands,  and  laws  of  the  United  States,  as  pre- 

in  reviewing  the  judgment  of  the  court  scribed  by  section  1910,  Revised  Stat- 

of  first  instance  in  a  criminal  case,  may  utes.     (1909)  28  Op.  Atty.  Gen.  24. 

determine   for   itself   the    guilt    or   in-  .                  -         .  ..        ^ 

nocence    of    the    defendant,    upon    the  J"«^"«  •^  P""^*!""*"\>;."  *PP«*»J- 

proofs  presented  at  the  trial.     Pendle-  Th«   ^"PJIT  u^i'"''*  ?^  Philippine   Is- 

ton  V.  U.  S.   (1909)   30  Sup.  Ct.  315,  *^^^«'  established  in  place  of  the  exist- 

317,  216  U.  S.  305,  54  L.  Ed.  491.  S5r*"i^'^'*'i''    ''^  Supreme    Court    by 

An   army   officer   who   committed   an  Phihppme    Commission    Act    No     136, 

offense  against  a  native  of  the  PhiUp-  witii  original  and  appeUate  jurisdiction, 

pine  Islands  during  the  insurrection  in  can  increase  the  punishment  on  an  ap- 

those  islands    whUe  the  militarv  occu-  P®*^  ^^^^  *  conviction  of  criminal  libel, 

nation  was  in  firce  therei^   was  amen-  notwithstanding  General  Orders  No.  58, 

not  be  tried  by  the  civH  courts  of  those  ^^^^^.^^^  ^^'  ^^^  «  f'  ^^l*"'.  "^^""^  ^''^^' 

•  1^  J-   «-   «*  *v.^   TT«i«.^j   C34.„«^»<.    ««^  men^s   of  courts   of  first  instance   are 

islands  or  of  the  United   States,  and,  ^  unless   appealed    from.      Ocampo 

having    left    the    miUtary    service,    he  "      ^    mqi//  ^  Snn    Ct    712    234 

cannot  be   tried   for   the  offense  by  a  J*  %'  ^'   l^  ^  L^  19Qi'                ' 

miUtary   court.      (1903)    24   Op.   Atty.  ^'  ^-  ^^'  ^^  ^'  ^^'  ^^^• 

Gen.  570.  Immunity  of  Judges  from  iiabiiity  for 

The  courts  of  the  Philippine  Islands  Judiciai    aots.  —  See   Alzua   v.   Johnson 

are    not    vested    with    jurisdiction    in  (1913)  34  Sup.  Ct  27. 
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§  3818a.  (Act  Aug.  29,  1916,  c.  416,  §  29.)     Salaries  of  officers  of 
Philippine  Islands;    appropriations  for  salaries;    pa3rment  of 
salaries ;  salary  of  Governor  General,  vice  governor,  justice  of 
supreme  court,  auditor  and  deputy  auditor. 
Except  as  in  this  Act  otherwise  provided,  the  salaries  of  all  the 
officials  of  the  Philippines  not  appointed  by  the  President,  includ- 
ing deputies,  assistants,  and  other  employees,  shall  be  such  and  be 
so  paid  out  of  the  revenues  of  the  Philippines  as  shall  from  time  to 
time  be  determined  by  the  Philippine  Legislature ;  and  if  the  Leg- 
islature shall  fail  to  make  an  appropriation  for  such  salaries,  the 
salaries  so  fixed  shall  be  paid  without  the  necessity  of  further  apH 
propriations  therefor.    The  salaries  of  all  officers  and  all  expenses 
of  the  offices  of  the  various  officials  of  the  Philippines  appointed  as 
herein  provided  by  the  President  shall  also  be  paid  out  of  the  reve- 
nues of  the  Philippines.    The  annual  salaries  of  the  following-nam- 
ed officials  appointed  by  the  President  and  so  to  be  paid  shall  be: 
The  Governor  General,  $18,000;  in  addition  thereto  he  shall  be  en- 
titled to  the  occupancy  of  the  buildings  heretofore  used  by  the  chief 
executive  of  the  Philippines,  with  the  furniture  and  effects  therein, 
free  of  rental;  vice  governor,  $10,000;  chief  justice  of  the  supreme 
court,  $8,000;  associate  justices  of  the  supreme  court,  $7,500  each; 
auditor,  $6,000;  deputy  auditor,  $3,000.     (39  Stat.) 
See  ante,  §§  3804,  3804a,  and  notes  thereunder. 

This  section  superseded  provisions  authorizing  the  insular  goyernment  to  pre- 
scribe the  compensation  of  the  justices  of  the  supreme  court,  not  to  exceed 
$10,500  for  the  chief  justice,  or  $10,000  for  the  associate  justices,  contained  in 
Act  Feb.  6,  1905,  c.  453,  §  7,  83  Stat.  692. 

§  3818b.  (Act  Aug.  29,  1916,  c.  416,  §  30.)     Preceding  section  not 
to  apply  to  municipal  officers. 
The  provisions  of  the  foregoing  section  shall  not  apply  to  pro- 
vincial and  municipal  officials ;  their  salaries  and  the  compensation 
of  their  deputies,  assistants,  and  other  help,  as  well  as  all  other  ex- 
penses incurred  by  the  Provinces  and  municipalities,  shall  be  paid 
out  of  the  provincial  and  municipal  revenues  in  such  manner  as 
the  Philippine  Leefislature  shall  provide.     (39  Stat.) 
See  ante,  §§  3804,  3804a,  and  notes  thereunder. 

§  3819.  (Act  Feb.  6,  1905,  c.  453,  §  7.)  Compensation  of  supreme 
court  justices;  temporary  justice  to  fill  vacancy;  designation; 
compensation. 
Whenever  by  reason  of  temporary  disability  of  any  judge  of  the 
supreme  court  or  by  reason  of  vacancies  occurring  therein,  a  quorum 
of  the  court  shall  not  be  present  for  business  the  governor-general 
of  said  islands  is  authorized  to  designate  a  judge  or  judges  of  the 
court  of  first  instance  in  the  islands  to  sit  and  act  temporarily  as  a 
judge  or  judges  of  the  supreme  court  in  order  to  constitute  a  quo- 
rum of  said  supreme  court  for  business.  If  a  judge  so  designated 
shall  not  have  his  usual  place  of  residence  at  the  city  of  Manila,  he 
shall  be  allowed  his  traveling  expenses  from  his  usual  place  of  resi- 
dence to  Manila  and  return  and  the  sum  of  ten  pesos,  Philippine 
currency,  a  day  for  the  period  during  which  he  is  engaged  in  the 
supreme  court,  the  period  to  be  calculated  from  the  time  he  leaves 
his  usual  place  of  residence  until  his  return  from  Manila.  (33  Stat. 
692.) 

This  section  was  part  of  an  act  to  amend  Act  July  1,  1902,  c.  1369,  and  for 
other  purposes. 

Other  sections  of  this  act  are  set  forth  or  referred  to  post,  fl  3907-3911,  and 
ante,  §  3805. 

This  section  also  authorized  the  insular  government  to  prescribe  the  compen- 
sation for  the  supreme  court  justices,  not  to  exceed  $10,500  per  annum  fbr 
the  chief  justice  and  $10,000  per  annum  for  each  associate  justice.  That  pro- 
vision was  superseded  by  Act  Aug.  29,  1916,  c.  416,  (  29,  ante,  (  3818a, 
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§  3820.  (Res.  April  9,  1910,  No.  19.)  Supreme  court;  special  term 
at  Baguio,  or  elsewhere,  authorized. 

The  supreme  court  of  the  Philippine  Islands  is  authorized  to  hold 
such  special  term  or  terms  in  each  year  at  Baguio,  in  the  Province 
of  Benguet,  or  at  any  other  suitable  place  in  the  Philippine  Islands, 
as  may  be  provided  by  order  of  the  court,  and  to  make  such  orders 
with  reference  to  the  transfer  of  records  and  the  issuing  of  process 
as  shall  be  necessary  to  make  the  orders,  decrees,  and  judgments 
entered  by  the  court  in  such  special  term  or  terms  effective.  (36 
Stat.  877.) 

This  was  a  joint  resolution  entitled,   "Joint  resolution  fixing  the  terms  of 
court  in  the  Philippine  Island^." 

§  3821.  (Act  July  1,  1902,  c.  1369,  §  11.)  Improvement  of  nav- 
igable waters ;  construction  of  wharves,  light-houses,  life-sav- 
ing stations,  etc.;   bonded  warehouses. 

The  government  of  the  Philippine  Islands  is  hereby  authorized  to 
provide  for  the  needs  of  commerce  by  improving  the  harbors  and 
navigable  waters  of  said  islands  and  to  construct  and  maintain  in 
said  navigable  waters  and  upon  the  shore  adjacent  thereto  bonded 
warehouses,  wharves,  piers,  light-houses,  signal  and  life-saving  sta- 
tions, buoys,  and  like  instruments  of  commerce,  and  to  adopt  and 
enforce  regulations  in  regard  thereto,  including  bonded  warehouses 
wherein  articles  not  intended  to  be  imported  into  said  islands  nor 
mingled  with  the  property  therein,  but  brought  into  a  port  of  said 
islands  for  reshipment  to  another  country,  may  be  deposited  in 
bond  and  reshipped  to  another  country  without  the  payment  of 
customs  duties  or  charges.     (32  Stat.  695.) 

§  3822.  (Act  Aug.  29,  1916,  c.  416,  §  9.)  Nonmilitary  property  of 
the  United  States  transferred  to  government  of  Islands ;  grants 
of  rights  in  public  property  subject  to  approval  of  President. 

All  the  property  and  rights  which  may  have  been  acquired  in 
the  Philippine  Islands  by  the  United  States  under  the  treaty  of 
peace  with  Spain,  signed  December  tenth,  eighteen  hundred  and 
ninety-eight,  except  such  land  or  other  property  a§  has  been  or 
shall  be  designated  by  the  President  of  the  United  States  for  mili- 
tary and  other  reservations  of  the  Government  of  the  United  States, 
and  all  lands  which  may  have  been  subsequently  acquired  by  the 
government  of  the  Philippine  Islands  by  purchase  under  the  pro- 
visions of  sections  sixty-three  and  sixty-four  of  the  Act  of  Congress 
approved  July  first,  nineteen  hundred  and  two,  except  such  as  may 
have  heretofore  been  sold  and  disposed  of  in  accordance  with  the 
provisions  of  said  Act  of  Congress,  are  hereby  placed  under  the 
control  of  the  government  of  said  islands  to  be  administered  or  dis- 
posed of  for  the  benefit  of  the  inhabitants  thereof,  and  the  Phil- 
ippine Legislature  shall  have  power  to  legislate  with  respect  to  all 
such  matters  as  it  may  deem  advisable ;  but  acts  of  the  Philippine 
Legislature  with  reference  to  land  of  the  public  domain,  timber, 
and  mining,  hereafter  enacted,  shall  not  have  the  force  of  law  until 
approved  by  the  President  of  the  United  States:  Provided,  That 
upon  the  approval  of  such  an  act  by  the  Governor  General,  it  shall 
be  by  him  forthwith  transmitted  to  the  President  of  the  United 
States,  and  he  shall  approve  or  disapprove  the  same  within  six 
months  from  and  after  its  enactment  and  submission  for  his  ap- 
proval, and  if  not  disapproved  within  such  time  it  shall  become  a 
law  the  same  as  if  it  had  been  specifically  approved :  Provided  fur- 
ther. That  where  lands  in  the  Philippine  Islands  have  been  or  may 
be  reserved  for  any  public  purpose  of  the  United  States,  and,  be- 
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ing  no  longer  required  for  the  purpose  for  which  reserved,  have 
been  or  may  be,  by  order  of  the  President,  placed  under  the  con- 
trol of  the  government  of  said  islands  to  be  administered  for  the 
benefit  of  the  inhabitants  therisof,  the  order  of  the  President  shall 
be  regarded  as  effectual  to  give  the  government  of  said  islands  full 
control  and  power  to  administer  and  dispose  of  such  lands  for  the 
benefit  of  the  inhabitants  of  said  islands.  (39  Stat.) 
See  ante.  {§  3804,  3804a,  and  notes  thereunder. 

Act  July  1,  1902,  c.  1369,  §{  63,  64,  referred  to  in  this  section,  are  set 
forth  post,  §§  3873,  3874. 

This  section  superseded  provisions  placing  the  public  property  under  the  con- 
trol of  the  government  of  the  Islands,  to  be  administered  for  the  benefit  of  the 
inhabitants,  except  as  provided  in  Act  July  1,  1902,  c.  1369,  contained  in  sec- 
tion 12  of  that  act,  32  Stat  695. 

This  section  may  be  regarde<1  as  superseding  the  provisions  for  the  classifica- 
tion and  the  disposal  of  the  different  classes  of  public  lands,  contained  in  Act 
July  1,  1902,  c.  1369,  §§  13-62,  post,  §§  3823-3872,  at  least  in  the  event  of 
the  Philippine  legislature's  action  thereon. 

Notes  of  DeoisioAs 

Reservations.— A  good  title  can  be  ac-  the  jurisdiction   of  the  Navy  Depart- 

quired  by  the  United  States  to  land  in  ment,  thereby  erecting  a  new  and  in- 

the  Philippine  Islands  required  for  use  dependent   authority    for    all   purposes 

as  military  posts  under  either  section  of   dvil   government.      (1906)    26   Op. 

1  or  2  of  the  act  of  the  Philippine  Com-  Atty.   Gen.   91;     (1907)    26   Op.  Atty. 

mission   of  March  5,   1903   (No.   665).  Gen.  356. 

(1903)  24  Op.  Atty.  Gen.  640.  The  President  has  authority  to  trans- 

This   section   simply   grants   and   re-  fer  the  use  and  control  of  lands  in  the 

serves   property;     it   does    not    confer  Philippine  Islands,  reserved  by  execu- 

govemmental   jurisdiction.      (1906)    26  tive  order  for  naval  purposes,  to  the 

Op.  Atty.  Gen.  91.  War  Department  for  military  purposes. 

This   section   does    not   confer   upon  (1910)  28  Op.  Atty.  Gen.  262. 

the  President  the   power  to  withdraw  Opinion  of  November  3,  1904  (25  Op. 

the    reservation    completely    from    the  269),  approved.     Id. 
local   jurisdiction   and    place   it    under 

§  3823.  (Act  July  1,  1902,  c.  1369,  §  13.)     Classification  of  public 
lands ;  rules  and  regulations  for  disposition ;  mineral  and  tim- 
ber lands  excepted;    rules  to  be  approved  by  President  and 
submitted  to  Congress ;   limit  of  area  of  homestead. 
The  government  of  the  Philippine  Islands,  subject  to  the  pro- 
visions of  this  Act  and  except  as  herein  provided,  shall  classify  ac- 
cording to  its  agricultural  character  and  productiveness,  and  shall 
immediately  make  rules  and  regulations  for  the  lease,  sale,  or  other 
disposition  of  the  public  lands  other  than  timber  or  mineral  lands, 
but  such  rules  and  regulations  shall  not  go  into  effect  or  have  the 
force  of  law  until  they  have  received  the  approval  of  the  President 
and  when  approved  by  the  President  they  shall  be  submitted  by 
him  to  Congress  at  the  beginning  of  the  next  ensuing  session  there- 
of and  unless  disapproved  or  amended  by  Congress  at  said  ses- 
sion they  shall  at  the  close  of  such  period  have  the  force  and  effect 
of  law  in  the  Philippine  Islands:     Provided,  That  a  single  home- 
stead entry  shall  not  exceed  sixteen  hectares  in  extent.     (32  Mat. 
695.) 

See  notes  to  {  3822,  ante. 

§  3824.  (Act  July  1,  1902,  c.  1369,  §  14.)     Rules  for  perfecting  ti- 
tles of  claimants  from  Spain ;  issuance  of  patents  to  native  oc- 
cupants. 
The  government  of  the  Philippine  Islands  is  hereby  authorized 
and  empowered  to  enact  rules  and  regulations  and  to  prescribe 
terms  and  conditions  to  enable  persons  to  perfect  their  title  to 
public  lands  in  said  Islands,  who,  prior  to  the  transfer  of  sov- 
ereignty from  Spain  to  the  United  States,  had  fulfilled  all  or  some 
of  the  conditions  required  by  the  Spanish  laws  and  royal  decrees 
of  the  Kingdom  of  Spain  for  the  acquisition  of  legal  title  thereto 
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yet  failed  to  secure  conveyance  of  title;  and  the  Philippine  Com- 
mission is  authorized  to  issue,  patents,  without  compensation,  to 
any  native  of  said  Islands,  conveying  title  to  any  tract  of  land  not 
more  than  sixteen  hectares  in  extent,  which  were  public  lands  and 
had  been  actually  occupied  by  such  native  or  his  ancestors  prior 
to  and  on  the  thirteenth  of  August,  eighteen  hundred  and  ninety- 
eight.     (32  Stat.  696.) 

See  notes  to  {  3822,  ante. 

Notei  of  DeoisloAs 

Corporations^— -Belgian      corporations  guet,  which,  for  more   than  50  years 

enjoy  the  same  rights  and  advantages  prior  to  the  treaty  of  peace  with  Spain 

in  the  Philippine  Islands  as  American  has   been   held   by   the   present   native 

corporations;    the  only  distinction  be-  Igorot  holder  and  his  ancestors  under 

ing  that  the  exploration  and  occupation  claim  of  private  ownership.     Id. 

of  mineral  lands  and  the  purchase  of  A  native  title  to  land  in  the  province 

nonmineral  agricultural  public   land  is  of  Benguet,   which  for  more   than   50 

confined  to  citizens  of  the  United  States  years   prior   to   the   treaty  with   Spain 

and  of  the  PhiUppine  Islands.     (1912)  (Treaty  April  11,  1899,  30  Stat.  1754). 

29  Op.  Atty.  Gen.  435.  a  native  Igorot  and  his  ancestors  have 

held  in  accordance  with  Igorot  custom, 

Title  of  native  oocupantSw— -Exception  as  private  property,  should  be  recog- 

of  the  province  of  Benguet  from  opera-  nized  by  the  insular  government,  though 

tion  of  the  Philippine  Commission  Act  no  document  of  title  issued  from  the 

1903,  No.  926,  relating  to  registration  Spanish  crown,  where,  even  If  tried  by 

of  land   titles,  does  not  apply  to  one  law  of  Spain,  without  reference  to  ef- 

claiming    present    ownership    of    land  feet  of   change  of   sovereignty  and  of 

therein;    but  he  is  entitled  to  registra-  the   declaration   of   purpose   and   safe- 

tion,  if  his  claim  can  be  maintained,  un-  guards   embodied  in  Organic  Act  July 

der  Commission  Act  1902,  No.  406,  es-  l,  1902,  c.  1369,  32  Stat.  691,  it  is  not 

tablishing  a  court  for  registration,  with  clear  that  he  is  not  the  owner.    Id. 

jurisdiction  "throughout  the  Philippine  The  acquisition  of  the  Philippine  Is- 

Archipelago,"  and  authorizing,  in  gen-  lands  was  not  for  the  purpose  of  oc- 

eral  terms,  applications  by  claimants  of  cup3ring  the  land,  but  the  first  object  in" 

the  legal  estate  in  fee  simple.     Carino  the  internal  administration  of  the  is- 

V.    Insular    Government    of    Philippine  lands  was  to  do  justice  to  the  natives, 

Islands    (1909)    29   Sup.  Ct  334,  336,  and   one   actually   owning   land   cannot 

212  U.  S.  449,  53  L.  Ed.  594.  be  deprived  thereof  for  his  failure  to 

Every    presumption    should    be    in-  comply  with  ceremonies,  and  a  native 

dulged  against  the  United  States  claim-  having  no  paper  title  is  not  necessan- 

ing  title  to  land  in  the  province  of  Ben-  ly  a  trespasser.     Id. 

§  3825.  (Act  July  1,  1902,  c.  1369,  §  15.)  Grant  of  lands,  other 
than  timber  or  mineral  lands,  authorized;  limit  of  area;  con- 
ditions. 
The  government  of  the  Philippine  Islands  is  hereby  authorized 
and  empowered,  on  such  terms  as  it  may  prescribe,  by  general  leg- 
islation, to  provide  for  the  granting  or  sale  and  conveyance  to  ac- 
tual occupants  and  settlers  and  other  citizens  of  said  islands  such 
parts  and  portions  of  the  public  domain,  other  than  timber  and 
mineral  lands,  of  the  United  States  in  said  islands  as  it  may  deem 
wise,  not  exceeding  sixteen  hectares  to  any  one  person  and  for  the 
sale  and  conveyance  of  not  more  than  one  thousand  and  twenty- 
four  hectares  to  any  corporation  or  association  of  persons:  Pro- 
vided, That  the  grant  or  sale  of  such  lands,  whether  the  purchase 
price  be  paid  at  once  or  in  partial  payments,  shall  be  conditioned 
upon  actual  and  continued  occupancy,  improvement,  and  cultiva- 
tion of  the  premises  sold  for  a  period  of  not  less  than  five  years, 
during  which  time  the  purchaser  or  grantee  can  not  alienate  or  en- 
cumber said  land  or  the  title  thereto ;  but  such  restriction  shall  not 
apply  to  transfers  of  rights  and  title  of  inheritance  under  the  laws 
for  the  distribution  of  the  estates  of  decedents.  (32  Stat.  696.) 
See  notes  to  §  3822,  ante. 

Notes  of  Deoisions 

Limit  of  area.— The  limitations  in  this      which  may  be  acquired  by  individuals 
Sipction  of  the  amount  of  public  land      and  corporations  in  the  Philippine  Is- 
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lands  do  not  apply  to  estates  purchased  Philippine  Islands,  nor  any  other  for- 
by  the  Philippine  government  from  re-  eign  or  domestic  corporation  authoriz- 
Ugious  orders  pursuant  to  the  authori-  ed  to  engage  in  agriculture,  may  legal- 
ly of  sections  3873,  3874,  and  3875,  ly  purchase  or  hold  more  than  1,024 
post.     (1909)  28  Op.  Atty.  Gen.  103.  hectares  of  land  in  the  Philippine  Is- 

Neither  a  corporation  formed  in  Bel-  lands.     (1910)  28  Op.  Atty.  Gen.  258, 
gium  to  acquire  and  possess  lands  in  the 

§  3826.  (Act  July  1,  1902,  c.  1369,  §  16.)     Preference  right  of  set- 
tlers ;  right  of  native  occupants ;  limit  of  area  of  settler's  pref- 
erence right. 
In  granting  or  selling  any  part  of  the  public  domain  under  the 
provisions  of  the  last  preceding  section,  preference  in  all  cases  shall 
be  given  to  actual  occupants  and  settlers ;  and  such  public  lands  of 
the  United  States  in  the  actual  possession  or  occupancy  of  any 
native  of  the  Philippine  Islands  shall  not  be  sold  by  said  govern- 
ment to  any  other  person  without  the  consent  thereto  of  said  prior 
occupant  or  settler  first  had  and  obtained:     Provided,  That  the 
prior  right  hereby  secured  to  an  occupant  of  land,  who  can  show 
no  other  proof  of  title  than  possession,  shall  not  apply  to  more  than 
sixteen  hectares  in  any  one  tract.    (32  Stat.  696.) 
See  notes  to  §  3822,  ante. 

§  3827.  (Act  July  1,  1902,  c.  1369,  §  17.)     Preservation  of  forests; 
use  of  revenues  from  public  lands. 

Timber,  trees,  forests,  and  forest  products  on  lands  leased  or  de- 
mised by  the  government  of  the  Philippine  Islands  under  the  pro- 
visions of  this  Act  shall  not  be  cut,  destroyed,  removed,  or  ap- 
propriated except  by  special  permission  of  said  government  and 
under  such  regulations  as  it  may  prescribe. 

All  moneys  obtained  from  lease  or  sale  of  any  portion  of  the  pub- 
lic domain  or  from  licenses  to  cut  timber  by  the  government  of 
the  Philippine  Islands  shall  be  covered  into  the  insular  treasury 
and  be  subject  only  to  appropriation  for  insular  purposes  according 
to  law.  (32  Stat.  696.) 
See  notes  to  §  3822,  ante. 

§  3828.  (Act  July  1,  1902,  c.  1369,  §  18.)  Forest  laws  and  regula- 
tions continued  in  force;  lands  reserved  unless  certified  by 
forestry  bureau  to  be  agricultural ;  licenses  to  cut  timber,  etc 
The  forest  laws  and  regulations  now  in  force  in  the  Philippine  Is- 
lands, with  such  modifications  and  amendments  as  may  be  made  by 
the  government  of  said  islands,  are  hereby  continued  in  force,  and 
no  timber  lands  forming  part  of  the  public  domain  shall  be  sold, 
leased,  or  entered  until  the  government  of  said  islands,  upon  the 
certification  of  the  forestry  bureau  that  said  lands  are  more  val- 
uable for  agriculture  than  for  forest  uses,  shall  declare  such  lands 
so  certified  to  be  agricultural  in  character:  Provided,* That  the  said 
government  shall  have  the  right  and  is  hereby  empowered  to  issue 
licenses  to  cut,  harvest,  or  collect  timber  or  other  forest  products 
on  reserved  or  unreserved  public  lands  in  said  islands  in  accord- 
ance with  the  forest  laws  and  regulations  hereinbefore  mentioned 
and  under  the  provisions  of  this  Act,  and  the  said  government  may 
lease  land  to  any  person  or  persons  holding  such  licenses,  suffi- 
cient for  a  mill  site,  not  to  exceed  four  hectares  in  extent,  and  may 
grant  rights  of  way  to  enable  such  person  or  persons  to  get  access 
to  the  lands  to  which  such  licenses  apply.  (32  Stat.  696.) 
See  notes  to  {  3822,  ante. 

Notei  of  Decisions 

Extension  of  laws  to  military  reserva-      tary    reservations    on    those    islands. 
tlonSd— The  Philippine  government  can-      (1906)  26  Op.  Atty.  Gen.  62. 
not  extend  its  forestry  laws  to  the  mili- 
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§  3829.  (Act  July  1,  1902,  c.  1369,  §  19.)     Beneficial  use  measure 
of  water  rights;    rules  and  regulations  for  use  of  water  au- 
thorized ;  reservations  for  protection  of  water  supply  and  oth- 
er public  purposes. 
The  beneficial  use  shall  be  the  basis,  the  measure,  and  the  limit 
of  all  rights  to  water  in  said  islands,  and  the  government  of  said  is- 
lands is  hereby  authorized  to  make  such  rules  and  regulations  for 
the  use  of  water,  and  to  make  such  reservations  of  public  lands  for 
the  protection  of  the  water  supply,  and  for  other  public  purposes  not 
in  conflict  with  the  provisions  of  this  Act,  as  it  may  deem  best  for 
the  public  good.     (32  Stat.  697.) 
See  notes  to  §  3822,  ante. 

MINERAL  LANDS 

§  3830.  (Act  July  1,  1902,  c.  1369,  §  20.)     Mineral  lands  reserved 

from  sale  except  as  expressly  directed. 
In  all  cases  public  lands  in  the  Philippine  Islands  valuable  for 
minerals  shall  be  reserved  from  sale,  except  as  otherwise  expressly 
directed  by  law.    (32  vStat.  697.) 

See  notes  to  {  3822,  ante. 

§  3831.  (Act  July  1,  1902,  c.  1369,  §  21.)     Mineral  deposits  and 
lands  open  to  purchase  by  citizens  of  United  States  or  of  Phil- 
ippines ;  lands  entered  as  agricultural  to  be  paid  for  as  mineral 
when  minerals  are  foimd  thereon  before  patent. 
All  valuable  mineral  deposits  in  public  lands  in  the  Philippine 
Islands,  both  surveyed  and  unsurveyed,  are  hereby  declared  to  be 
free  and  open  to  exploration,  occupation,  and  purchase,  and  the 
land  in  which  they  are  found  to  occupation  and  purchase,  by  cit- 
izens of  the  United  States,  or  of  said  Islands :    Provided,  that  when 
on  any  lands  in  said  islands  entered  and  occupied  as  agricultural 
lands  under  the  provisions  of  this  Act,  but  not  patented,  mineral 
deposits  have  been  found,  the  working  of  such  mineral  deposits  is 
hereby  forbidden  until  the  person,  association,  or  corporation  who 
or  which  has  entered  and  is  occupying  such  lands  shall  have  paid  to 
the  government  of  said  islands  such  additional  sum  or  sums  as  will 
make  the  total  amount  paid  for  the  mineral  claim  or  claims  in  which 
said  deposits  are  located  equal  to  the  amount  charged  by  the  gov- 
ernment for  the  same  as  mineral  claims.     (32  Stat.  697.) 
See  notes  to  §  3822,  ante. 

Notei  of  Deolsloiui 

Corporation8.»Belgian      corporations  and  the  purchase  of  nonmineral  agri- 

enjoy  the  same  rights  and  advantages  cultural  public  land  is  confined  to  citi- 

in  the  Philippine  Islands  as  American  zens  of  the  United  States  and  of  the 

corporations,  except  that  the  ezplora-  Philippine  Islands.    (1912)  29  Op.  Atty. 

tion   and   occupation   of  mineral  lands  Gen.  435. 

§  3832.  (Act  July  1,  1902,  c.  1369,  §  22,  as  amended,  Act  Feb.  6, 
1905,  c.  453,  §  9.)     Location  of  mineral  claims;   dimensions; 
shape. 
That  mining  claims  upon  land  containing  veins  or  lodes  of  quartz 
or  other  rock  in  place-bearing  gold,  silver,  cinnabar,  lead,  tin,  cop- 
per, or  other  valuable  deposits  located  after  the  passage  of  this 
Act,  whether  located  by  one  or  more  persons  qualified  to  locate 
the  same  under  the  preceding  section,  shall  be  located  in  the  fol- 
lowing manner  and  under  the  following  conditions:     Any  person 
so  qualified  desiring  to  locate  a  mineral  claim  shall,  subject  to  the 
provisions  of  this  Act  with  respect  to  land  which  may  be  used  for 
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mining,  enter  upon  the  same  and  locate  a  plat  of  ground  measur- 
ing, where  possible,  but  not  exceeding  three  hundred  meters  in 
length  by  three  hundred  meters  in  breadth,  in  as  nearly  as  possible 
a  rectangular  form ;  that  is  to  say,  all  angles  shall  be  right  angles, 
except  in  cases  where  a  boundary  line  of  a  previously  surveyed 
claim  is  adopted  as  common  to  both  claims,  but  the  lines  need  not 
necessarily  be  meridional.  In  defining  the  size  of  a  mineral  claim 
it  shall  be  measured  horizontally,  irrespective  of  inequalities  of  the 
surface  of  the  ground.     (32  Stat.  697.    33  Stat.  692.) 

This  section,  and  also  sections  23-25,  29,  31,  36,  37,  39,  53  and  58  of  this 
act,  were  amended  by  Act  Feb.  4,  1905,  c.  453,  §  9,  cited  above,  by  reducing 
all  measurements  therein  expressed  in  feet  to  meters,  acres  to  hectares,  miles 
to  kilometers,  and  dollars  to  pesos ;  the  specific  changes  being  the  fixing  of 
the  length  and  breadth  of  the  claims  at  300  meters  instead  of  1,000  feet,  re- 
quiring annual  labor  of  the  value  of  200  pesos  instead  of  $100,  and  labor  or 
improvements  before  patent  of  the  value  of  1,000  pesos  instead  of  $500,  fixing 
the  price  of  lode  mining  claims  at  25  pesos  per  hectare  instead  of  $5  per  acre, 
the  price  of  coal  lands  at  50  pesos  per  hectare  if  more  than  25  kilometers  from, 
or  100  pesos  per  hectare  if  within  25  kilometers  of,  a  railroad  or  navigable 
water,  instead  of  $25  per  hectare  if  more  than  15  miles  from,  or  $50  per 
hectare  if  within  15  miles  of,  a  railroad  or  navigable  water,  and  the  price  of 
saline  lands  at  6  pesos  per  hectare  instead  of  $3  per  hectare. 

See  notes  to  §  3822,  ante. 

§  3833.  (Act  July  1,  1902,  c.  1369,  §  23,  as  amended.  Act  Feb.  6, 
1905,  c.  453,  §  9.)  Marking  of  mineral  claim. 
A  mineral  claim  shall  be  marked  by  two  posts,  placed  as  nearly 
as  possible  on  the  line  of  the  ledge  or  vein,  and  the  posts  shall  be 
numbered  one  and  two,  and  the  distance  between  posts  numbered 
one  and  two  shall  not  exceed  three  hundred  meters,  the  line  be- 
tween posts  numbered  one  and  two  to  be  known  as  the  location 
line ;  and  upon  posts  numbered  one  and  two  shall  be  written  the 
name  given  to  the  mineral  claim,  the  name  of  the  locator,  and  the 
date  of  the  location.  Upon  post  numbered  one  there  shall  be  writ- 
ten, in  addition  to  the  foregoing,  "Initial  post,"  the  approximate 
compass  bearing  of  post  numbered  two,  and  a  statement  of  the 
number  of  meters  lying  to  the  right  and  to  the  left  of  the  line  from 
post  numbered  one  to  post  numbered  two,  thus :  "Initial  post.  Di- 
rection of  post  numbered  two  .  meters  of  this  claim  lie  on 
the  right  and  meters  on  the  left  of  the  line  from  number 
one  to  number  two  post."  All  the  particulars  required  to  be  put 
on  number  one  and  number  two  posts  shall  be  furnished  by  the 
locator  to  the  provincial  secretary,  or  such  other  officer  as  by  the 
Philippine  government  may  be  described  as  mining  recorder,  in 
writing,  at  the  time  the  claim  is  recorded,  and  shall  form  a  part  of 
the  record  of  such  claim.     (32  Stat.  697.    33  Stat.  693.) 

See  note  to  section  22  of  this  act,  ante,  §  3832. 
See  notes  to  §  3822,  ante. 

§  3834.  (Act  July  1,  1902,  c.  1369,  §  24,  as  amended.  Act  Feb.  6, 
1905,  c.  453,  §  9.)     Marking  location  line  and  discovery  post ; 
guides  for  survey. 
When  a  claim  has  been  located  the  holder  shall  immediately 
mark  the  line  between  posts  numbered  one  and  two  so  that  it  can 
be  distinctly  seen.    The  locator  shall  also  place  a  post  at  the  point 
where  he  has  found  minerals  in  place,  on  which  shall  be  written 
"Discovery:"    Provided,  That  when  the  claim  is  surveyed  the  sur- 
veyor shall  be  guided  by  the  records  of  the  claim,  the  sketch  plan 
on  the  back  of  the  declaration  made  by  the  owner  when  the  claim 
was  recorded,  posts  numbered  one  and  two,  and  the  notice  on  num- 
ber one,  the  initial  post 
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Examples  of  Various  Modes  of  Laying  Out  Claims 
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(32  Stat.  698.    33  Stat.  693.) 
See  note  to  section  22  of  this  act,  ante,  §  3832. 
See  notes  to  §  3822,  ante. 

§  3835.  (Act  July  1,  1902,  c.  1369,  §  25,  as  amended.  Act  Feb.  6, 
1905,  c.  453,  §  9.)     Moving  of  posts  by  surveyor. 
It  shall  not  be  lawful  to  move  number  one  post,  but  number  two 
post  may  be  moved  by  the  deputy  mineral  surveyor  when  the  dis- 
tance between  posts  numbered  one  and  two  exceeds  three  hundred 
meters,  in  order  to  place  number  two  post  three  hundred  meters 
from  number  one  post  on  the  line  of  location.    When  the  distance 
between  posts  numbered  one  and  two  is  less  than  three  hundred 
meters,  the  deputy  mineral  surveyor  shall  have  no  authority  to  ex- 
tend the  claim  beyond  number  two.     (32  Stat.  698.    33  Stat.  693.) 
See  note  to  section  22  of  this  act,  ante,  §  3832. 
See  notes  to  §  3822,  ante. 

§  3836.  (Act  July  1,  1902,  c.  1369,  §  26.)     Location  line  to  govern 

direction. 
The  "location  line"  shall  govern  the  direction  of  one  side  of  the 
claim,  upon  which  the  survey  shall  be  extended  according  to  this 
Act.    (32  Stat.  698.) 

See  notes  to  §  3822,  ante. 

§  3837.  (Act  July  1,  1902,  c.  1369,  §  27.)     Rights  to  minerals;  no 
extralateral  rights. 
The  holder  of  a  mineral  claim  shall  be  entitled  to  all  minerals 
which  may  lie  within  his  claim,  but  he  shall  not  be  entitled  to  mine 
outside  the  boundary  lines  of  his  claim  continued  vertically  down- 
ward:    Provided,  That  this  Act  shall  not  prejudice  the  rights  of 
claim  owners  nor  claim  holders  whose  claims  have  been  located  un- 
der existing  laws  prior  to  this  Act.     (32  Stat.  698.) 
See  notes  to  §  3822,  ante. 

§  3838.  (Act  July  1,  1902.  c.  1369,  §  28.)  Recording  full  size  claim; 
affidavit;  description  and  markings  of  claim. 
No  mineral  claim  of  the  full  size  shall  be  recorded  without  the 
application  being  accompanied  by  an  affidavit  made  by  the  appli- 
cant or  some  person  on  his  behalf  cognizant  of  the  facts — that 
the  legal  notices  and  posts  have  been  put  up;  that  mineral  has 
been  found  in  place  on  the  claim  proposed  to  be  recorded ;  that  the 
ground  applied  for  is  unoccupied  by  any  other  person.  In  the  said 
declaration  shall  be  set  out  the  name  of  the  applicant  and  the  date 
of  the  location  of  the  claim.  The  words  written  on  the  number  one 
and  number  two  posts  shall  be  set  out  in  full,  and  as  accurate  a 
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description  as  possible  of  the  position  of  the  claim  given  with  ref- 
erence to  some  natural  object  or  permanent  monuments.  (32  Stat. 
699.) 

See  notes  to  §  3822,  ante. 

§  3839.  (Act  July  1,  1902,  c.  1369,  §  29,  as  amended,  Act  Feb.  6, 
1905,  c.  453,  §  9.)  Recording  fractional  claim;  affidavit  or 
declaration;  plan;  effect  of  failure  to  comply  with  require- 
ments. 
No  mineral  claim  which,  at  the  date  of  its  record,  is  known  by 
the  locator  to  be  less  than  a  full-sized  mineral  claim,  shall  be  re- 
corded without  the  word  "fraction"  being  added  to  the  name  of  the 
claim,  and  the  application  being  accompanied  by  an  affidavit  or 
solemn  declaration  made  by  the  applicant  or  some  person  on  his 
behalf  cognizant  of  the  facts :  That  the  legal  posts  and  notices  have 
been  put  up ;  that  mineral  has  been  found  in  place  on  the  fractional 
claim  proposed  to  be  recorded;  that  the  ground  applied  for  is  un- 
occupied by  any  other  person.  In  the  said  declaration  shall  be 
set  out  the  name  of  the  applicant  and  the  date  of  the  location  of 
the  claim.  The  words  written  on  the  posts  numbered  one  and  two 
shall  be  set  out  in  full  and  as  accurate  a  description  as  possible  of 
the  position  of  the  claim  given.  A  sketch  plan  shall  be  drawn  by 
the  applicant  on  the  back  of  the  declaration,  showing  as  near  as 
may  be  the  position  of  the  adjoining  mineral  claims  and  the  shape 
and  size,  expressed  in  meters,  of  the  claim  or  fraction  desired  to  be 
recorded :  Provided,  That  the  failure  on  the  part  of  the  locator  of  a 
mineral  claim  to  comply  with  any  of  the  foregoing  provisions  of 
this  section  shall  not  be  deemed  to  invalidate  such  location  if,  upon 
the  facts,  it  shall  appear  that  such  locator  has  actually  discovered 
mineral  in  place  on  said  location  and  that  there  has  been  on  his 
part  a  bona  fide  attempt  to  comply  with  the  provisions  of  this  Act, 
and  that  the  nonobservance  of  the  formalities  hereinbefore  referred 
to  is  not  of  a  character  calculated  to  mislead  other  persons  desiring 
to  locate  claims  in  the  vicinity.  (32  Stat.  699.  33  Stat.  694.) 
See  note  to  section  22  of  this  act,  ante,  |  3832. 
See  notes  to  §  3822,  ante. 

§  3840.  (Act  July  1,  1902,  c.  1369,  §  30.)     Marking  claim  where  im- 
possible to  mark  location  line. 
In  cases  where,  from  the  nature  or  shape  of  the  ground,  it  is  im- 
possible to  mark  the  location  line  of  the  claim  as  provided  by  this 
Act  then  the  claim  may  be  marked  by  placing  posts  as  nearly  as 
possible  to  the  location  line,  and  noting  the  distance  and  direction 
such  posts  may  be  from  such  location  line,  which  distance  and  di- 
rection shall  be  set  out  in  the  record  of  the  claim.     (32  Stat.  699.) 
See  notes  to  |  3822,  ante. 

§  3841.  (Act  July  1,  1902,  c.  1369,  §  31,  as  amended,  Act  Feb.  6, 
1905,  c.  453,  §  9.)  Recording  mineral  claim. 
Every  person  locating  a  mineral  claim  shall  record  the  same  with 
the  provincial  secretary,  or  such  other  officer  as  by  the  government 
of  the  Philippine  Islands  may  be  described  as  mining  recorder  of 
the  district  within  which  the  same  is  situate,  within  thirty  days 
after  the  location  thereof.  Such  record  shall  be  made  in  a  book  to 
be  kept  for  the  purpose  in  the  office  of  the  said  provincial  secre- 
tary or  such  other  officer  as  by  said  government  described  as  min- 
ing recorder,  in  which  shall  be  inserted  the  name  of  the  claim,  the 
name  of  each  locator,  the  locality  of  the  mine,  the  direction  of  the 
location  line,  the  length  in  meters,  the  date  of  location,  and  the 
date  of  the  record.    A  claim  which  shall  not  have  been  recorded 
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within  the  prescribed  period  shall  be  deemed  to  have  been  aban- 
doned.    (32  Stat.  699.    33  Stat.  694.) 

See  notes  to  §  3822,  ante. 

§  3842.  (Act  July  1,  1902,  c.  1369,  §  32.)     Priority  of  location  to 
determine  title. 
In  case  of  any  dispute  as  to  the  location  of  a  mineral  claim  the 
title  to  the  claim  shall  be  recognized  according  to  the  priority  of 
such  location,  subject  to  any  question  as  to  the  validity  of  the  rec- 
ord itself  and  subject  to  the  holder  having  complied  with  all  the 
terms  and  conditions  of  this  Act.     (32  Stat.  699.) 
See  notes  to  §  3822,  ante. 

§  3843.  (Act  July  1,  1902,  c.  1369,  §  33.)  No  holder  entitled  to 
more  than  one  claim  on  same  lode. 
No  holder  shall  be  entitled  to  hold  in  his,  its,  or  their  own  name 
or  in  the  name  of  any  other  person,  corporation,  or  association 
more  than  one  mineral  claim  on  the  same  vein  or  lode.  (32  Stat. 
699.) 

See  notes  to  §  3822,  ante. 

§  3844.  (Act  July  1,  1902,  c.  1369,  §  34.)     Abandonment  of  claim; 
notice. 

A  holder  may  at  any  time  abandon  any  mineral  claim  by  giving 
notice,  in  writing,  of  such  intention  to  abandon,  to  the  provincial 
secretary  or  such  other  officer  as  by  the  government  of  the  Philip- 
pine Islands  may  be  described  as  mining  recorder;  and  from  the 
ifate  of  the  record  of  such  notice  all  his  interest  in  such  claim  shall 
cease.     (32  Stat.  700.) 

See  notes  to  §  3822,  ante. 

§  3845.  (Act  July  1,  1902,  c.  1369,  §  35.)     Proofs  of  citizenship. 

Proof  of  citizenship  under  the  clauses  of  this  Act  relating  to  min- 
eral lands  may  consist,  in  the  case  of  an  individual,  of  his  own  affi- 
davit thereof;  in  the  case  of  an  association  of  persons  unincorpo- 
rated, of  the  affidavit  of  their  authorized  agent,  made  on  his  own 
knowledge  or  upon  information  and  belief;  and  in  the  case  of  a 
corporation  organized  under  the  laws  of  the  United  States,  or  of 
any  State  or  Territory  thereof,  or  of  the  Philippine  Islands,  by  the 
filing  of  a  certified  copy  of  their  charter  or  certificate  of  incorpora- 
tion.    (32  Stat.  700.) 

See  notes  to  §  3822,  ante. 

§  3846.  (Act  July  1,  1902,  c.  1369,  §  36,  as  amended.  Act  Feb.  6, 
1905,  c.  453,  §  9.)     Mining  regulations;   annual  labor;   failure 
to  perform  annual  labor  to  subject  claim  to  relocation;  rights 
of  co-owner  failing  to  contribute  portion  of  annual  labor  for- 
feited after  notice;   period  for  performing  annual  labor. 
The  United  States  Philippine  Commission  or  its  successors  may 
make  regulations,  not  in  conflict  with  the  provisions  of  this  Act, 
governing  the  location,  manner  of  recording,  and  amount  of  work 
necessary  to  hold  possession  of  a  mining  claim,  subject  to  the  fol- 
lowing requirements : 

On  each  claim  located  after  the  passage  of  this  Act,  and  until 
a  patent  has  been  issued  therefor,  not  less  than  two  hundred  pesos* 
worth  of  labor  shall  be  performed  or  improvements  made  during 
each  year :  Provided,  That  upon  a  failure  to  comply  with  these  con- 
ditions the  claim  or  mine  upon  which  such  failure  occurred  shall 
be  open  to  relocation  in  the  same  manner  as  if  no  location  of  the 
same  had  ever  been  made,  provided  that  the  original  locators,  their 
heirs,  assigns,  or  legal  representatives  have  not  resumed  work  upon 
the  claim  after  failure  and  before  such  location.  Upon  the  fail- 
ure of  any  one  of  several  coowners  to  contribute  his  proportion  of 
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the  expenditures  required  thereby,  the  coowners  who  have  per- 
formed the  labor  or  made  the  improvements  may,  at  the  expiration 
of  the  year,  give  such  delinquent  coowners  personal  notice  in  writ- 
ing, or  notice  by  publication  in  the  newspaper  published  nearest 
the  claim,  and  in  two  newspapers  published  at  Manila,  one  in  the 
English  language  and  the  other  in  the  Spanish  language,  to  be  des- 
ignated by  the  chief  of  the  Philippine  insular  bureau  of  public 
lands,  for  at  least  once  a  week  for  ninety  days,  and  if,  at  the  ex- 
piration of  ninety  days  after  such  notice  in  writing  or  by  publica- 
tion, such  delinquent  shall  fail  or  refuse  to  contribute  his  propor- 
tion of  the  expenditure  required  by  this  section,  his  interest  in  the 
claim  shall  become  the  property  of  his  coowners  who  have  made 
the  required  expenditures.  The  period  within  which  the  work  re- 
quired to  be  done  annually  on  all  unpatented  mineral  claims  shall 
commence  on  the  first  day  of  January  succeeding  the  date  of  lo- 
cation of  such  claim.     (32  Stat.  700.    33  Stat.  694.) 

See  note  to  section  22  of  this  act,  ante,  §  3832. 
See  notes  to  §  3S22,  ante. 

§  3847.  (Act  July  1,  1902,  c.  1369,  §  37,  as  amended,  Act  Feb.  6, 
1905,  c.  453,  §  9.)  Patents  for  mineral  claims ;  application ;  post- 
ing of  notice ;  publication  of  notice ;  certificate  of  labor  or  im- 
provements; issue  of  patent  if  uncontested;  price;  affidavits 
by  agent  of  non-resident  claimant. 
A  patent  for  any  land  claimed  and  located  for  valuable  mineral 
deposits  may  be  obtained  in  the  following  manner:  Any  person, 
association,  or  corporation  authorized  to  locate  a  claim  under  this 
Act,  having  claimed  and  located  a  piece  of  land  for  such  purposes, 
who  has  or  have  complied  with  the  terms  of  this  Act,  may  file  in 
the  office  of  the  provincial  secretary,  or  such  other  officer  as  by 
the  government  of  said  islands  may  be  described  as  mining  re- 
corder of  the  province  wherein  the  land  claimed  is  located,  an  ap- 
plication for  a  patent,  under  oath,  showing  such  compliance,  to- 
gether with  a  plat  and  field  notes  of  the  claim  or  claims  in  common, 
made  by  or  under  the  direction  of  the  chief  of  the  Philippine  in- 
sular bureau  of  public  lands,  showing  accurately  the  boundaries  of 
the  claim,  which  shall  be  distinctly  marked  by  monuments  on  the 
ground,  and  shall  post  a  copy  of  such  plat,  together  with  a  notice 
of  such  application  for  a  patent,  in  a  conspicuous  place  on  the  land 
embraced  in  such  plat  previous  to  the  filing  of  the  application  for  a 
patent,  and  shall  file  an  affidavit  of  at  least  two  persons  that  such 
notice  has  been  duly  posted,  and  shall  file  a  copy  of  the  notice  in 
such  office,  and  shall  thereupon  be  entitled  to  a  patent  for  the  lands, 
in  the  manner  following:  The  provincial  secretary,  or  such  other 
officer  as  by  the  Philippine  government  may  be  described  as  min- 
ing recorder,  upon  the  filing  of  such  application,  plat,  field  notes, 
notices,  and  affidavits,  shall  publish  a  notice  that  such  an  applica- 
tion has  been  made,  once  a  week  for  the  period  of  sixty  days,  in  a 
newspaper  to  be  by  him  designated  as  nearest  to  such  claim,  and  in 
two  newspapers  published  at  Manila,  one  in  the  English  language 
and  one  in  the  Spanish  language,  to  be  designated  by  the  chief  of 
the  Philippine  insular  bureau  of  public  lands ;  and  he  shall  also  post 
such  notice  in  his  office  for  the  same  period.  The  claimant  at  the 
time  of  filing  this  application,  or  at  any  time  thereafter  within  the 
sixty  days  of  publication,  shall  file  with  the  provincial  secretary,  or 
such  other  officer  as  by  the  Philippine  government  may  be  de- 
scribed as  mining  recorder,  a  certificate  of  the  chief  of  the  Philip- 
pine insular  bureau  of  public  lands  that  one  thousand  pesos'  worth 
of  labor  has  been  expended  or  improvements  made  upon  the  claim 
by  himself  or  grantors;  that  the  plat  is  correct,  with  such  further 
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description  by  such  reference  to  natural  objects  or  permanent  mon- 
uments as  shall  identify  the  claim,  and  furnish  an  accurate  de- 
scription to  be  incorporated  in  the  patent.  At  the  expiration  of  the 
sixty  days  of  publication  the  claimant  shall  file  his  affidavit,  show- 
ing that  the  plat  and  notice  have  been  posted  in  a  conspicuous 
place  on  the  claim  during  such  period  of  publication.  If  no  adverse 
claim  shall  have  been  filed  with  the  provincial  secretary,  or  such 
other  officer  as  by  the  government  of  said  islands  may  be  described 
as  mining  recorder,  at  the  expiration  of  the  sixty  days  of  publica- 
tion, it  shall  be  assumed  that  the  applicant  is  entitled  to  a  patent 
upon  the  payment  to  the  provincial  treasurer,  or  the  collector  of 
internal  revenue,  of  twenty-five  pesos  per  hectare,  and  that  no  ad- 
verse claim  exists;  and  thereafter  no  objection  from  third  parties 
to  the  issuance  of  a  patent  shall  be  heard,  except  it  be  shown  that 
the  applicant  has  failed  to  comply  with  the  terms  of  this  Act :  Pro- 
vided, That  where  the  claimant  for  a  patent  is  not  a  resident  of  or 
within  the  province  wherein  the  land  containing  the  vein,  ledge,  or 
deposit  sought  to  be  patented  is  located,  the  application  for  patent 
and  the  affidavits  required  to  be  made  in  this  section  by  the  claim- 
ant for  such  patent  may  be  made  by  his,  her,  or  its  authorized  agent 
where  said  agent  is  conversant  with  the  facts  sought  to  be  estab- 
lished by  said  affidavits.    (32  Stat.  701.    33  Stat.  695.) 

See  note  to  section  22  of  this  act,  ante,  §  3832. 

See  notes  to  §  3822,  ante. 

§  3848.  (Act  July  1,  1902,  c.  1369,  §  38.)     Proof  of  citizenship  of 

non-residents. 
Applicants  for  mineral  patents,  if  residing  beyond  the  limits  of 
the  province  or  military  department  wherein  the  claim  is  situated, 
may  make  'the  oath  or  affidavit  required  for  proof  of  citizenship 
before  the  clerk  of  any  court  of  record,  or  before  any  notary  public 
of  any  province  of  the  Philippine  Islands,  or  any  other  official  in 
said  islands  authorized  by  law  to  administer  oaths.     (32  Stat.  701.) 

See  notes  to  §  3822,  ante. 

§  3849.  (Act  July  1,  1902,  c.  1369,  §  39,  as  amended.  Act  Feb.  6, 
1905,  c.  453,  §  9.)     Adverse  claims;  effect  of  filing;  proceedings 
to  determine  rights;  waiver  of  claims;   procedure  after  judg- 
ment; verification  of  adverse  claims ;  affidavit  of  nonresident; 
different  parties  entitled  to  different  portions  of  claim;  nei- 
ther party  entitled ;  alienation  of  claim  not  prohibited. 
Where  an  adverse  claim  is  filed  during  the  period  of  publication 
it  shall  be  upon  oath  of  the  person  or  persons  making  the  same,  and 
shall   show  the   nature,  boundaries,   and   extent  of  such  adverse 
claim,  and  all  proceedings,  except  the  publication  of  notice  and 
making  and  filing  of  the  affidavits  thereof,  shall  be  stayed  until  the 
controversy  shall  have  been  settled  or  decided  by  a  court  of  com- 
petent jurisdiction  or  the  adverse  claim  waived.     It  shall  be  the 
duty  of  the  adverse  claimant,  within  thirty  days  after  filing  his 
claim,  to  commence  proceedings  in  a  court  of  competent  jurisdic- 
tion to  determine  the  question  of  the  right  of  possession  and  prose- 
cute the  same  with  reasonable  diligence  to  final  judgment,  and  a 
failure  so  to  do  shall  be  a  waiver  of  his  adverse  claim.     After  such 
judgment  shall  have  been  rendered  the  party  entitled  to  the  posses- 
sion of  the  claim,  or  any  portion  thereof,  may,  without  giving  fur- 
ther notice,  file  a  certified  copy  of  the  judgment  roll  with  the  pro- 
vincial secretary,  or  such  other  officer  as  by  the  government  of 
the  Philippine  Islands  may  be  described  as  mining  recorder,  to- 
gether with  the  certificate  of  the  chief  of  the  Philippine  insular 
bureau  of  public  lands  that  the  requisite  amount  of  labor  has  been 
expended  or  improvements  made  thereon,  and  the  description  re- 

(4763V  T 

Digitized  by  VjOOQIC 


§   3849  THE  TERRITORIES  AND  INSULAR  POSSESSIONS  (Tit.  23 

quired  in  other  cases,  and  shall  pay  to  the  provincial  treasurer  or 
the  collector  of  internal  revenue  of  the  province  in  which  the  claim 
is  situated,  as  the  case  may  be,  twenty-five  pesos  per  hectare  for 
his  claim,  together  with  the  proper  fees,  whereupon  the  whole  pro- 
ceedings and  the  judgment  roll  shall  be  certified  by  the  provincial 
secretary,  or  such  other  officer  as  by  said  government  may  be  de- 
scribed as  mining  recorder,  to  the  secretary  of  the  interior  of  the 
Philippine  Islands,  and  a  patent  shall  issue  thereon  for  the  claim, 
or  such  portion  thereof  as  the  applicant  shall  appear,  from  the  de- 
cision of  the  court,  rightly  to  possess.  The  adverse  claim  may  be 
verified  by  the  oath  of  any  duly  authorized  agent  or  attorney  in 
fact  of  the  adverse  claimant  cognizant  of  the  facts  stated;  and  the 
adverse  claimant,  if  residing  or  at  the  time  being  beyond  the  limits 
of  the  province  wherein  the  claim  is  situated,  may  make  oath  to  the 
adverse  claim  before  the  clerk  of  any  court  of  record,  or  any  no- 
tary public  of  any  province  or  military  department  of  the  Philippine 
Islands,  or  any  other  officer  authorized  to  administer  oaths  where 
the  adverse  claimant  may  then  be.  If  it  appears  from  the. decision 
of  the  court  that  several  parties  are  entitled  to  separate  and  differ- 
ent portions  of  the  claim,  each  party  may  pay  for  his  portion  of 
the  claim,  with  the  proper  fees,  and  file  the  certificate  and  descrip- 
tion by  the  chief  of  the  Philippine  insular  bureau  of  public  lands, 
whereupon  the  provincial  secretary  or  such  other  officer  as  by  the^ 
government  of  said  islands  may  be  described  as  mining  recorder 
shall  certify  the  proceedings  and  judgment  roll  to  the  secretary  of 
the  interior  for  the  Philippine  Islands,  as  in  the  preceding  case,  and 
patents  shall  issue  to  the  several  parties  according  to  their  respec- 
tive rights.  If,  in  any  action  brought  pursuant  to  this  section,  ti- 
tle to  the  ground  in  controversy  shall  not  be  established  by  either 
party,  the  court  shall  so  find,  and  judgment  shall  be  entered  ac- 
cordingly. In  such  case  costs  shall  not  be  allowed  to  either  party, 
and  the  claimant  shall  not  proceed  in  the  office  of  the  provincial 
secretary  or  such  other  officer  as  by  the  government  of  said  is- 
lands may  be  described  as  mining  recorder  or  be  entitled  to  a  pat- 
ent for  the  ground  in  controversy  until  he  shall  have  perfected  his 
title.  Nothing  herein  contained  shall  be  construed  to  prevent  the 
alienation  of  a  title  conveyed  by  a  patent  for  a  mining  claim  to 
any  person  whatever.     (32  Stat.  701.     33  Stat.  696.) 

See  note  to  section  22  of  this'  act,  ante,  |  3832. 

See  notes  to  §  3822,  ante. 

§  3850.  (Act  July  1,  1902,  c.  1369,  §  40.)  Reference  to  public  sur- 
veys ;  surveys  extended  subsequent  to  patent  of  mineral  claims. 
The  description  of  mineral  claims  upon  surveyed  lands  shall 
designate  the  location  of  the  claim  with  reference  to  the  lines  of 
the  public  surveys,  but  need  not  conform  therewith ;  but  where  a 
patent  shall  be  issued  for  claims  upon  unsurveyed  lands  the  chief 
of  the  Philippine  insular  bureau  of  public  lands  in  extending  the 
surveys  shall  adjust  the  same  to  the  boundaries  of  such  patented 
claim  according  to  the  plat  or  description  thereof,  but  so  as  in  no 
case  to  interfere  with  or  change  the  location  of  any  such  patented 
claim.    (32  Stat.  702.) 

See  notes  to  §  3822,  ante. 

§  3851.  (Act  July  1,  1902,  c.  1369,  §  41.)     Building  stone  lands  en- 
tered as  placer  claims. 
^Any  person  authorized  to  enter  lands  under  this  Act  may  enter 
and  obtain  patent  to  lands  that  are  chiefly  valuable  for  building 
stone  under  the  provisions  of  this  Act  relative  to  placer  mineral 
claims.     (32  Stat.  702.) 
See  notes  to  §  3822,  ante. 
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§  3852.  (Act  July  1,  1902,  c.  1369,  §  42.)     Petroleum  lands  entered 

as  placer  claims. 
Any  person  authorized  to  enter  lands  under  this  Act  may  enter 
and  obtain  patent  to  lands  containing  petroleum  or  other  mineral 
oils  and  chiefly  valuable  therefor  under  the  provisions  of  this  Act 
relative  to  placer  mineral  claims.     (32  Stat.  702.) 

See  notes  to  §  3822,  ante. 

§  3853.  (Act  July  1,  1902,  c.  1369,  §  43.)  Placer  claims;  limit  of 
area ;  corSormity  to  laws  of  survey ;  agricultural  rights  not  af- 
fected. 

No  location  of  a  placer  claim  shall  exceed  sixty-four  hectares  for 
any  association  of  persons,  irrespective  of  the  number  of  persons 
composing  such  association,  and  no  such  location  shall  include 
more  than  eight  hectares  for  an  individual  claimant.  Such  loca- 
tions shall  conform  to  the  laws  of  the  United  States  Philippine 
Commission,  or  its  successors,  with  reference  to  public  surveys,  and 
nothing  in  this  section  contained  shall  defeat  or  impair  any  bona 
fide  ownership  of  land  for  agricultural  purposes  or  authorize  the 
sale  of  the  improvements  of  any  bona  fide  settler  to  any  purchaser. 
(32  Stat.  702.) 

See  notes  to  §  3822,  ante. 

§  3854.  (Act  July  1,  1902,  c.  1369,  §  44.)     Placer  claims  on  sur- 
veyed lands  to  conform  to  legal  subdivisions;   on  unsurveyed 
land;  fractional  subdivision  of  agricultural  land  after  segrega- 
tion of  mineral  lands. 
Where  placer  claims  are  located  upon  surveyed  lands  and  con- 
form to  legal  subdivisions,  no  further  survey  or  plat  shall  be  re- 
quired, and  all  placer  mining  claims  located  after  the  date  of  pas- 
sage of  this  Act  shall  conform  as  nearly  as  practicable  to  the  Phil- 
ippine system  of  public-land  surveys  and  the  regular  subdivisions 
of  such  surveys ;  but  where  placer  claims  can  not  be  conformed  to 
legal  subdivisions,  survey  and  plat  shall  be  made  as  on  unsurveyed 
lands;  and  where  by  the  segregation  of  mineral  lands  in  any  legal 
subdivision  a  quantity  of  agricultural  land  less  than  sixteen  hec- 
tares shall  remain,  such  fractional  portion  of  agricultural  land  may 
be  entered  by  any  party  qualified  by  law  for  homestead  purposes. 
(32  Stat.  703.) 

See  notes  to  §  3822,  ante. 

§  3855.  (Act  July  1,  1902,  c.  1369,  §  45.)  Right  to  patent  to  placer 
claims;   prior  liens  preserved. 

Where  such  person  or  association,  they  and  their  grantors  have 
held  and  worked  their  claims  for  a  period  equal  to  the  time  pre- 
scribed by  the  statute  of  limitations  of  the  Philippine  Islands,  evi- 
dence of  such  possession  and  working  of  the  claims  for  such  period 
shall  be  sufficient  to  establish  a  right  to  a  patent  thereto  under  this 
Act,  in  the  absence  of  any  adverse  claim ;  but  nothing  in  this  Act 
shall  be  deemed  to  impair  any  lien  which  may  have  attached  in 
any  way  whatever  prior  to  the  issuance  of  a  patent.  (32  Stat. 
703.) 

See  notes  to  {  3822,  ante. 

Notei  of  Deolflons 

See,  also,  notes  under  §  1225,  ante.  fering  with  the  same,  comes  too  late 

Possession  and  work  to  establish  rioht  after  a  trial.    Reavis  v.  Fianza  (1909) 

to  patent.-^he  objection  that  posses-  30  Sup.  Ct.  1,  3,  215  U.  S.  16,  54  L.  Ed. 

sion  and  working  of  mining  claims  in  '^^• 

the  Philippine  Islands  for  the  time  re-  The  possession  and  working  of  a  min- 

Quired  under  this  section  to  establish  ing  claim  in  the  Philippine  Islands  for 

a  right  to  patent,  will  not  support  a  the  time  requisite,  under  this  section, 

suit  to  enjoin  setting  up  title  or  inter-  in  order  to  establish  a  right  to  patent, 
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need  not  have  been  under  a  claim  of  ti-  upon   entry  and  staking  of  claim  and 

tie.    Id.  filing  notice  of  location,  where  such  pos- 

Ad verse  claim  defeating  Hglit  to  pat-  session   was   continuous   down    to   the 

ent.^An  adverse  claim   which  will  de-  bringing  of  suit  to  restrain  the  person 

feat  the   right  to  a  patent  under  this  relying  upon  such  acts  as  amounting  to 

section,  when  natives  and  their  ances-  an  adverse  claim  from  setting  up  title 

tors  have  held  possession  and  worked  or  interfering  with  the  claims.     Reavis 

mining  claims  in  the  Philippine  Islands  v.  Fianza  (1909)  30  Sup.  Ct.  1,  3,  215 

for  the  period  required,  cannot  be  based  U.  S.  16,  54  L.  Ed.  72. 

§  3856.  (Act  July  1,  1902,  c.  1369,  §^  46.)  Appointment  of  deputy 
mineral  surveyors;  expenses  of  survey ;  authority  to  fix  maxi- 
mum charges  for  surveys  and  publications;  statement  of 
charges  and  fees  paid  by  applicant  to  be  filed. 
The  chief  of  the  Philippine  insular  bureau  of  public  lands  may 
appoint  competent  deputy  mineral  surveyors  to  survey  mining 
claims.  The  expenses  of  the  survey  of  vein  or  lode  claims  and 
of  the  survey  of  placer  claims,  together  with  the  cost  of  publica- 
tion of  notices,  shall  be  paid  by  the  applicants,  and  they  shall  be 
at  liberty  to  obtain  the  same  at  the  most  reasonable  rates,  and  they 
shall  also  be  at  liberty  to  employ  any  such  deputy  mineral  sur- 
veyor to  make  the  survey.  The  chief  of  the  Philippine  insular  bu- 
reau of  public  lands  shall  also  have  power  to  establish  the  maxi- 
mum charges  for  surveys  and  publication  of  notices  under  this 
Act;  and  in  case  of  excessive  charges  for  publication  he  may  des- 
ignate any  newspaper  published  in  a  province  where  mines  are 
situated,  or  in  Manila,  for  the  publication  of  mining  notices  and  fix 
the  rates  to  be  charged  by  such  paper;  and  to  the  end  that  the 
chief  of  the  bureau  of  public  lands  may  be  fully  informed  on  the 
subject  such  applicant  shall  file  with  the  provincial  secretary,  or 
such  other  officer  as  by  the  government  of  the  Philippine  Islands 
may  be  described  as  mining  recorder,  a  sworn  statement  of  all 
charges  and  fees  paid  by  such  applicant  for  publication  and  sur- 
veys, and  of  all  fees  and  money  paid  the  provincial  treasurer  or  the 
collector  of  internal  revenue,  as  the  case  may  be,  which  statement 
shall  be  transmitted,  with  the  other  papers  in  the  case,  to  the  sec- 
retary of  the  interior  for  the  Philippine  Islands.  (32  Stat.  703.) 
Sec  notes  to  §  3822,  ante. 

§  3857.  (Act  July  1,  1902,  c.  1369,  §  47.)  Verifications  made  and 
testimony  and  proofs  taken  before  any  officer  authorized  to  ad- 
minister oaths ;  contests  as  to  character  of  lands;  notice;  pub- 
lication. 
All  affidavits  required  to  be  made  under  this  Act  may  be  verified 
before  any  officer  authorized  to  administer  oaths  within  the  prov- 
ince or  military  department  where  the  claims  may  be  situated,  and 
all  testimony  and  proofs  may  be  taken  before  any  such  officer,  and, 
when  duly  certified  by  the  officer  taking  the  same,  shall  have  the 
same  force  and  effect  as  if  taken  before  the  proper  provincial  sec- 
retary or  such  other  officer  as  by  the  government  of  the  Philippine 
Islands  may  be  described  as  mining  recorder.  In  cases  of  contest 
as  to  the  mineral  or  agricultural  character  of  land  the  testimony 
and  proofs  may  be  taken  as  herein  provided  on  personal  notice  of 
at  least  ten  days  to  the  opposing  party;  or  if  such  party  can  not 
be  found,  then  by  publication  at  least  once  a  week  for  thirty  days 
in  a  newspaper  to  be  designated  by  the  provincial  secretary  or  such 
other  officer  as  by  said  government  may  be  described  as  mining 
recorder  published  nearest  to  the  location  of  such  land  and  in  two  . 
newspapers  published  in  Manila,  one  in  the  English  language  and 
one  in  the  Spanish  language,  to  be  designated  by  the  chief  of  the 
Philippine  insular  bureau  of  public  lands;  and  the  provincial  sec- 
retary or  such  other  officer  as  by  said  government  may  be  described 
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as  mining  recorder  shall  require  proofs  that  such  notice  has  been 
given.     (32  Stat.  703.) 
See  notes  to  §  3822,  ante. 

§  3858.  (Act  July  1,  1902,  c.  1369,  §  48.)     Patents  for  non-mineral 
lands  adjacent  to  claim ;  limit  of  area ;  price ;  patents  for  mill 
sites. 
Where  nonmineral  land  not  contiguous  to  the  vein  or  lode  is  used 
or  occupied  by  the  proprietor  of  such  vein  or  lode  for  mining  or 
milling  purposes,  such  nonadjacent  surface  ground  may  be  em- 
braced and  included  in  an  application  for  a  patent  for  such  vein  or 
lode,  and  the  same  may  be  patented  therewith,  subject  to  the  same 
preliminary  requirements  as  to  survey  and  notice  as  are  applicable 
to  veins  or  lodes;  but  no  application  of  such  nonadjacent  land  shall 
exceed  two  hectares,  and  payment  for  the  same  must  be  made  at 
the  same  rate  as  fixed  by  this  Act  for  the  superficies  of  the  lode. 
The  owner  of  a  quartz  mill  or  reduction  works  not  owning  a  mine 
in  connection  therewith  may  also  receive  a  patent  for  his  mill  site 
as  provided  in  this  section.     (32  Stat.  704.) 
See  notes  to  §  3822,  ante. 

§  3859.  (Act  July  1,  1902,  c.  1369,  §  49.)     Rules  for  working,  etc., 
of  mines,  easements,  etc.,  may  be  made  conditions  of  sale ;  bond 
of  deputy  mineral  surveyor. 
As  a  condition  of  sale  the  Government  of  the  Philippine  Islands 
may  provide  rules  for  working,  policing,  and  sanitation  of  mines, 
and  rules  concerning  easements,  drainage,  water  rights,  right  of 
way,  right  of  Government  survey  and  inspection,  and  other  neces- 
sary means  to  their  complete  development  not  inconsistent  with 
the  provisions  of  this  Act,  and  those  conditions  shall  be  fully  ex- 
pressed in  the  patent.     The  Philippine  Commission  or  its  succes- 
sors are  hereby  further  empowered  to  fix  the  bonds  of  deputy  min- 
eral surveyors.     (32  Stat.  704.) 
See  notes  to  §  3822,  ante. 

§  3860.  (Act  July  1,  1902,  c.  1369,  §  50.)  Water  rights  recognized 
by  local  customs,  laws,  and  decisions  of  courts  confirmed; 
rights  of  ways  for  ditches  and  canals ;  compensation  for  inju- 
ries. 

Whenever  by  priority  of  possession  rights  to  use  of  water  for 
mining,  agricultural,  manufacturing,  or  other  purposes  have  vested 
and  accrued  and  the  same  are  recognized  and  acknowledged  by  the 
local  customs,  laws,  and  the  decisions  of  courts,  the  possessors  and 
owners  of  such  vested  rights  shall  be  maintained  and  protected  in 
the  same,  and  the  right  of  way  for  the  construction  of  ditches  and 
canals  for  the  purpose  herein  specified  is  acknowledged  and  con- 
firmed, but  whenever  any  person,  in  the  construction  of  any  ditch 
or  canal,  injures  or  damages  the  possession  of  any  settler  on  the 
public  domain,  the  party  committing  such  injury  or  damage  shall 
be  liable  to  the  party  injured  for  such  injury  or  damage.  (32  Stat. 
704.) 

See  notes  to  §  3822,  ante. 

§  3861.  (Act  July  1,  1902,  c.  1369,  §  51.)     Patents  to  be  subject  to 
vested  water,  ditch,  and  reservoir  rights. 
All  patents  granted  shall  be  subject  to  any  vested  and  accrued 
water  rights,  or  rights  to  ditches  and  reservoirs  used  in  connection 
with  such  water  rights,  as  may  have  been  acquired  under  or  recog- 
nized by  the  preceding  section.     (32  Stat.  704.) 
See  notes  to  {  3822,  ante. 
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§  3862.  (Act  July    1,    1902,   c.    1369,   §    52.)     Land  districts   au- 
thorized. 
The  Government  of  the  Philippine  Islands  is  authorized  to  estab- 
lish land  districts  and  provide  for  the  appointment  of  the  necessary 
ofificers  wherever  they  may  deem  the  same  necessary  for  the  public 
convenience,  and  to  further  provide  that  in  districts  where  land 
offices  are  established  proceedings  required  by  this  Act  to  be  had 
before  provincial  officers  shall  be  had  before  the  proper  officers  of 
such  land  offices.     (32  Stat.  704.) 
See  notes  to  §  3822,  ante. 

§  3863.  (Act  July  1,  1902,  c.  1369,  §  53,  as  amended,  Act  Feb.  6. 
1905,  c.  453,  §  9.)  Coal  lands;  who  may  enter;  limit  of  area; 
price ;  entries  in  conformity  with  rules  of  survey. 
Every  person  above  the  age  of  twenty-one  years  who  is  a  citizen 
of  the  United  States  or  of  the  Philippine  Islands,  or  who  has  ac- 
quired the  right  of  a  native  of  said  islands  under  and  by  virtue  of 
the  treaty  of  Paris,  or  any  association  of  persons  severally  quali- 
fied as  above,  shall,  upon  application  to  the  proper  provincial  treas- 
urer, have  the  right  to  enter  any  quality  of  vacant  coal  lands  of 
said  islands,  not  otherwise  appropriated  or  reserved  by  competent 
authority,  not  exceeding  sixty-four  hectares  to  such  individual  per- 
son, or  one  hundred  and  twenty-eight  hectares  to  such  association 
upon  payment  to  the  provincial  treasurer  or  the  collector  of  in- 
ternal revenue,  as  the  case  may  be,  of  not  less  than  fifty  pesos  per 
hectare  for  such  lands,  where  the  same  shall  be  situated  more  than 
twenty-five  kilometers  from  any  completed  railroad  or  available 
harbor  or  navigable  stream,  and  not  less  than  one  hundred  pesos 
per  hectare  for  such  lands  as  shall  be  within  twenty-five  kilometers 
of  such  road,  harbor,  or  stream :  Provided,  That  such  eritries  shall 
be  taken  in  squares  of  sixteen  or  sixty-four  hectares,  in  conformity 
with  the  rules  and  regulations  governing  the  public-land  surveys 
of  the  said  islands  in  plotting  legal  subdivisions.  (32  Stat.  704. 
33  Stat.  696.) 

See  note  to  section  22  of  this  act,  ante,  |  3832. 
See  notes  to  §  3822,  ante. 

§  3864.  (Act  July  1,  1902,  c.  1369,  §  54.)     Preference  right  of  per- 

sons  in  possession. 
Any  person  or  association  of  persons,  severally  qualified  as  above 
provided,  who  have  opened  and  improved  or  shall  hereafter  open 
and  improve,  any  coal  mine  or  mines  upon  the  public  lands,  and 
shall  be  in  actual  possession  of  the  same,  shall  be  entitled  to  a 
preference  right  of  entry  under  the  preceding  section  of  the  mines 
so  opened  and  improved.     (32  Stat.  705.) 

See  notes  to  §  3822,  ante. 

§  3865.  (Act  July  1,  1902,  c.  1369,  §  55.)     Declaratory  statement 

of  preference  right ;  time  for  filing. 
All  claims  under  the  preceding  section  must  be  presented  to  the 
proper  provincial  secretary  within  sixty  days  after  the  date  of  ac- 
tual possession  and  the  commencement  of  improvements  on  the 
land  by  the  filing  of  a  declaratory  statement  therefor;  and  where 
the  improvements  shall  have  been  made  prior  to  the  expiration  of 
three  months  from  the  date  of  the  passage  of  this  Act,  sixty  days 
from  the  expiration  of  such  three  months  shall  be  allow*ed  for  the 
filing  of  a  declaratory  statement ;  and  no  sale  under  the  provisions 
of  this  Act  shall  be  allowed  until  the  expiration  of  six  months  from 
the  date  of  the  passage  of  this  Act    (32  Stat.  705.) 

See  notes  to  §  3822,  ante. 
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§  3866.  (Act  July  1,  1902,  c.  1369,  §  56.)    Only  one  entry  allowed; 

payment  within  one  year. 
The  three  preceding  sections  shall  be  held  to  authorize  only  one 
entry  by  the  same  person  or  association  of  persons;  and  no  as- 
sociation of  persons,  any  member  of  which  shall  have  taken  the 
benefit  of  such  sections,  either  as  an  individual  or  as  a  member  of 
any  other  association,  shall  enter  or  hold  any  other  lands  under 
the  provisions  thereof;  and  no  member  of  any  association  which 
shall  have  taken  the  benefit  of  such  section  shall  enter  or  hold 
any  other  lands  under  their  provisions;  and  all  persons  claiming 
under  section  fifty-eight  shall  be  required  to  prove  their  respective 
rights  and  pay  for  the  lands  filed  upon  within  one  year  from  the 
time  prescribed  for  filing  their  respective  claims ;  and  upon  fail- 
ure to  file  the  proper  notice  or  to  pay  for  the  land  within  the  re- 
quired period,  the  same  shall  be  subject  to  entry  by  any  other  qual- 
ified appHcant.    (32  Stat.  705.) 

Section  5S  of  this  act,  post,  §  3868,  mentioned  in  this  section,  proyided  for 
the  sale,  at  public  auction  or  private  sale,  for  cash,  of  saline  lands.  The  ref- 
erence to  that  section  is  apparently  an  error. 

See  notes  to  §  3822,  ante. 

§  3867.  (Act  July  1, 1902,  c.  1369,  §  57.)     Conflicting  clauns;  prior- 
ity of  possession  to  govern  claims  subsequent  to  act ;  division 
of  lands  between  claimants  prior  to  act ;  rules  and  regulations. 
In  case  of  conflicting  claims  upon  coal  lands  where  the  improve- 
ments shall  be  commenced  after  date  of  the  passage  of  this  Act, 
priority  of  possession  and  improvement,  followed  by  proper  filing 
and  continued  good  faith,  shall  determine  the  preference  right  to 
purchase.    And  also  where  improvements  have  already  been  made 
prior  to  the  passage  of  this  Act,  division  of  the  land  claimed  may 
be  made  by  legal  subdivisions,  which  shall  conform  as  nearly  as 
practicable  with  the  subdivisions  of  land  provided  for  in  this  Act, 
to  include  as  near  as  may  be  valuable  improvements  of  the  respec- 
tive parties.    The  Government  of  the  Philippine  Islands  is  author- 
ized to  issue  all  needful  rules  and  regulations  for  carrying  into  ef- 
fect the  provisions  of  this  and  preceding  sections  relating  to  min- 
eral lands.    (32  Stat.  705.) 
See  notes  to  §  3822,  ante. 

§  3868.  (Act  July  1,  1902,  c.  1369,  §  58,  as  amended.  Act  Feb.  6, 
1905,  c.  453,  §  9.)  Saline  lands;  sales  at  auction;  private  sales; 
proclamations  of  sales. 
Whenever  it  shall  be  made  to  appear  to  the  secretary  of  any 
province  or  the  commander  of  any  military  department  in  the 
Philippine  Islands  that  any  lands  within  the  province  are  saline  in 
character,  it  shall  be  the  duty  of  said  provincial  secretary  or  com- 
mander, under  the  regulations  of  the  government  of  the  Philippine 
Islands,  to  take  testimony  in  reference  to  such  lands,  to  ascertain 
their  true  character,  and  to  report  the  same  to  the  secretary  of  the 
interior  for  the  Philippine  Islands ;  and  if  upon  such  testimony  the 
secretary  of  the  interior  shall  find  that  such  lands  are  saline  and 
incapable  of  being  purchased  under  any  of  the  laws  relative  to  the 
public  domain,  then  and  in  such  case  said  lands  shall  be  offered  for 
sale  at  the  office  of  the  provincial  secretary,  or  such  other  officer 
as  by  the  said  government  may  be  described  as  mining  recorder 
of  the  province  or  department  in  which  the  same  shall  be  situated, 
as  the  case  may  be,  under  such  regulations  as  may  be  prescribed 
by  said  government  and  sold  to  the  highest  bidder  for  cash  at  a 
price  of  not  less  than  six  pesos  per  hectare ;  and  in  case  such  lands 
fail  to  sell  when  so  offered,  then  the  same  shall  be  subject  to  private 
sale  at  such  office,  for  cash,  at  a  price  not  less  than  six  pesos  per 
hectare,  in  the  same  manner  as  other  lands  in  the  said  islands  are 
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sold.  All  executive  proclamations  relating  to  the  sales  of  public 
saline  lands  shall  be  published  in  only  two  newspapers,  one  printed 
in  the  English  language  and  one  in  the  Spanish  language,  at  Ma- 
nila, which  shall  be  designated  by  said  secretary  of  the  interior. 
(32  Stat.  705.    33  Stat.  697.) 

See  note  to  section  22  of  this  act,  ante,  §  3832. 

Section  56  of  this  act,  ante,  §  3846,  provided  that  persons  claiming  under 
this  section  must  make  proof  and  payment  within  one  year  from  the  time  re- 
quired for  filing  or  the  land  would  be  open  to  entry  by  others.  The  reference 
to  this  section  is  apparently  an  error. 

See  notes  to  {  8822,  ante. 

§  3869.  (Act  July  1,  1902,  c.  1369,  §  59.)     Mineral  lands  reserved 
frpm  grants  for  public  purposes. 
No  Act  granting  lands  to  provinces,  districts,  or  municipalities 
to  aid  in  the  construction  of  roads,  or  for  other  public  purposes, 
shall  be  so  construed  as  to  embrace  mineral  lands,  which,  in  all 
cases,   are   reserved   exclusively,   unless  otherwise   specially   pro- 
vided in  the  Act  or  Acts  making  the  grant.    (32  Stat.  706.) 
See  notes  to  §  3822,  ante. 

§  3870.  (Act  July  1,  1902,  c.  1369,  §  60.)     Prior  mining  concessions 
not  affected ;  boundaries  of  concessions  to  be  marked. 

Nothing  in  this  Act  shall  be  construed  to  affect  the  rights  of  any 
person,  partnership,  or  corporation  having  a  valid,  perfected  min- 
ing concession  granted  prior  to  April  eleventh,  eighteen  hundred 
and  ninety-nine,  but  all  such  concessions  shall  be  conducted  under 
the  provisions  of  the  law  in  force  at  the  time  they  were  granted, 
subject  at  all  times  to  cancellation  by  reason  of  illegality  in  the  pro- 
cedure by  which  they  were  obtained,  or  for  failure  to  comply  with 
the  conditions  prescribed  as  requisite  to  their  retention  in  the  laws 
under  which  they  were  granted:  Provided,  That  the  owner  or 
owners  of  every  such  concession  shall  cause  the  corners  made  by 
its  boundaries  to  be  distinctly  marked  with  permanent  monuments 
within  six  months  after  this  Act  has  been  promulgated  in  the  Phil- 
ippine Islands,  and  that  any  concessions  the  boundaries  of  which 
are  not  so  marked  within  this  period  shall  be  free  and  open  to  ex- 
plorations and  purchase  under  the  provisions  of  this  Act.  (32  Stat. 
706.) 

See  notes  to  {  3822,  ante. 

§  3871.  (Act  July  1,  1902,  c.  1369,  §  61.)     Mining  rights  in  future 

acquired  only  imder  terms  of  act. 
Mining  rights  on  public  lands  in  the  Philippine  Islands  shall, 
after  the  passage  of  this  Act,  be  acquired  only  in  accordance  with 
its  provisions.     (32  Stat.  706.) 

See  notes  to  {  3822,  ante. 

§  3872.  (Act  July  1,  1902,  c.  1369,  §  62.)     Proceedings  for  cancel- 

lation  of  pedFected  concessions. 
All  proceedings  for  the  cancellation  of  perfected  Spanish  conces- 
sions shall  be  conducted  in  the  courts  of  the  Philippine  Islands  hav- 
ing jurisdiction  of  the  subject-matter  and  of  the  parties,  unless  the 
United  States  Philippine  Commission,  or  its  successors,  shall  create 
special  tribunals  for  the  determination  of  such  controversies.  (32 
Stat.  706.) 

Sec  notes  to  §  3822,  ante. 

AUTHORITY  FOB  THE  PHILIPPINE  ISLANDS  GOVERNMENT  TO  PURCHASE  LANDS  OF 
RELIGIOUS  ORDERS  AND  OTHERS  AND  ISSUE  BONDS  FOB  PURCHASE  PRICE 

§  3873.  (Act  July  1,  1902,  c.  1369,  §  63.)     Government  authorized 
to  acquire,  etc.,  real  and  personal  property ;  may  condemn  real 
estate. 
The  government  of  the  Philippine  Islands  is  hereby  authorized, 

subject  to  the  limitations  and  conditions  prescribed  in  this  Act,  to 
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acquire,  receive,  hold,  maintain,  and  convey  title  to  real  and  per- 
sonal property,  and  may  acquire  real  estate  for  public  uses  by  the 
exercise  of  the  right  of  eminent  domain.    (32  Stat.  706.) 

Lfands  acquired  under  this  section  are  placed  under  the  control  of  the  gov- 
ernment of  the  islands,  to  be  administered  or  disposed  of  for  the  benefit  of 
the  inhabitants  by  Act  Aug.  29,  1916,  c.  416,  {  9,  ante,  ^  3822. 

Notes  of  Deolsloiui 

Eminent  domaln.*A  good  title  can  be  ute  and  legaL      (1903)    25  Op.   Atty. 

acquired  by  the  United  States  to  land  Gen.  89. 

in  the  Philippine  Islands  required  for  There   is  no  legal   objection    to   the 

use  as  military  posts  under  either  sec-  treasurer  of  the  United  States  receiv- 

tion,  1  or  2,  of  the  act  of  the  Philippine  ing   the   principal  and   interest  of  the 

Commission    of    March    5,    1903    (No.  Philippine    land   purchase   bonds   from 

665).  (1903)  24  Op.  Atty.  Gen.  640.  the    Philippine    government,    and    dis- 

The    Philippine    government    derives  tributing  the  same  to  the  holders  of  the 

the  power  of  eminent  domain  from  this  securities,  nor  to   the  register   of  the 

•  section.    Id.  treasury  of  the  United  States  register- 
ing and  recording  said  bonds,  provided 

BondSw— The  issue  and  form  of  bonds  che  officers  in  question  are  willing  and 

proposed  by  the  Secretary  of  War  for  the  Secretary  of  the  Treasury  consents 

carrying  out  the  provisions  of  this  sec-  and  approves;   but  there  is  no  specific 

tion  and  sections  3874  and  3875,  post,  provision   of  law  authorizing  the  per- 

held  in  strict  conformity  with  the  stat-  formance  of  such  services.     (1903)  26 

Op.  Atty.  Qen,  98. 

§  3874.  (Act  July  1,  1902,  c.  1369,  §  64.)  Acquisition  of  property 
of  religious  orders,  etc. ;  issuance  of  bonds  in  pa3niient  there- 
for. 

The  powers  hereinbefore  conferred  in  section  sixty-three  may 
also  be  exercised  in  respect  of  any  lands,  easements,  appurtenances, 
and  hereditaments  which,  on  the  thirteenth  of  August,  eighteen  hun- 
dred and  ninety-eight,  were  owned  or  held  by  associations,  cor- 
porations, communities,  religious  orders,  or  private  individuals  in 
such  large  tracts  or  parcels  and  in  such  manner  as  in  the  opinion  of 
the  Commission  injuriously  to  affect  the  peace  and  welfare  of  the 
people  of  the  Philippine  Islands.  And  for  the  purpose  of  providing 
funds  to  acquire  the  lands  mentioned  in  this  section  said  govern- 
ment of  the  Philippine  Islands  is  hereby  empowered  to  incur  in- 
debtedness, to  borrow  money,  and  to  issue,  and  to  sell  at  not  less 
than  par  value,  in  gold  coin  of  the  United  States  of  the  present 
standard  value  or  the  equivalent  in  value  in  money  of  said  Islands, 
upon  such  terms  and  conditions  as  it  may  deem  best,  registered  or 
coupon  bonds  of  said  government  for  such  amount  as  may  be  nec- 
essary, said  bonds  to  be  in  denominations  of  fifty  dollars  or  any 
multiple  thereof  bearing  interest  at  a  rate  not  exceeding  four  and 
a  half  per  centum  per  annum,  payable  quarterly,  and  to  be  payable 
at  the  pleasure  of  said  government  after  dates  named  in  said  bonds 
not  less  than  five  nor  more  than  thirty  years  from  the  date  of  their 
issue,  together  with  interest  thereon,  in  gold  coin  of  the  United 
States  of  the  present  standard  value  or  the  equivalent  in  value  in 
money  of  said  Islands;  and  said  bonds  shall  be  exempt  from  the 
payment  of  all  taxes  or  duties  of  said  government,  or  any  local  au- , 
thority  therein,  or  of  the  Government  of  the  United  States,  as  well 
as  from  taxation  in  any  form  by  or  under  State,  municipal,  or  local 
authority  in  the  United  States  or  the  Philippine  Islands.  The  mon- 
eys which  may  be  realized  or  received  from  the  issue  and  sale  of 
said  bonds  shall  be  applied  by  the  government  of  the  Philippine 
Islands  to  the  acquisition  of  the  property  authorized  by  this  sec- 
tion, and  to  no  other  purposes.     (32  Stat.  706.) 

Lands  acquired  under  this  section  are  placed  under  the  control  of  the  gov- 
ernment of  the  islands,'  to  be  administered  or  disposed  of  for  the  benefit  of  the 
inhabitanta  by  Act  Aug.  29,  1916,  c.  416,  {  9,  ante,  §  3822. 

Notea  of  Deoialona 

Bee  notes  under  §  3S73.  ^^  j 
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§  3875.  (Act  July  1,  1902,  c.  1369,  §  65.)  Sale  or  lease  of  lands  ac- 
quired ;  proceeds  a  trust  fund  to  pay  bonds ;  preference  right 
to  purchase  or  lease  lands  given  to  actual  settlers. 
All  lands  acquired  by  virtue  of  the  preceding  section  shall  con- 
stitute a  part  and  portion  of  the  public  property  of  the  government 
of  the  Philippine  Islands,  and  may  be  held,  sold,  and  conveyed,  or 
leased  temporarily  for  a  period  not  exceeding  three  years  after  their 
acquisition  by  said  government  on  such  terms  and  conditions  as  it 
may  prescribe,  subject  to  the  limitations  and  conditions  provided 
for  in  this  Act :  Provided,  That  all  deferred  payments  and  the  in- 
terest thereon  shall  be  payable  in  the  money  prescribed  for  the  pay- 
ment of  principal  and  interest  of  the  bonds  authorized  to  be  issued 
in  payment  of  said  lands  by  the  preceding  section  and  said  deferred 
payments  shall  bear  interest  at  the  rate  borne  by  the  bonds.  All 
moneys  realized  or  received  from  sales  or  other  disposition  of  said 
lands  or  by  reason  thereof  shall  constitute  a  trust  fund  for  the  pay- 
ment of  principal  and  interest  of  said  bonds,  and  also  constitute  a 
sinking  fund  for  the  payment  of  said  bonds  at  their  maturity.  Ac- 
tual settlers  and  occupants  at  the  time  said  lands  are  acquired  by 
the  government  shall  have  the  preference  over  all  others  to  lease, 
purchase,  or  acquire  their  holdings  within  such  reasonable  time  as 
may  be  determined  by  said  government.    (32  Stat.  707.) 

Notei  of  Deoiiions 

See  notes  under  {  3873. 

MUNICIPAL    BONDS   FOE   PUBLIC   IMPROVEMENTS 

§  3876.  (Act  July  1,  1902,  c.  1369,  §  66,  as  amended.  Act  Feb.  6, 
1905,  c.  453,  §  3.)  Municipal  indebtedness  for  public  improve- 
ments; bonds;  limit  of  indebtedness. 
For  the  purpose  of  providing  funds  to  construct  necessary  sewer 
and  drainage  facilities,  to  secure  a  sufficient  supply  of  water  and 
necessary  buildings  for  primary  public  schools  in  municipalities, 
the  government  of  the  Philipoine  Islands  may,  where  current  taxa- 
tion is  inadequate  for  the  purpose,  under  such  limitations,  terms, 
and  conditions  as  it  may  prescribe,  authorize,  by  appropriate  legis- 
lation, to  be  approved  by  the  President  of  the  United  States,  any 
municipality  of  said  islands  to  incur  indebtedness,  borrow  money, 
and  to  issue  and  sell  (at  not  less  than  par  value  in  gold  coin  of 
the  United  States)  registered  or  coupon  bonds,  in  such  amount  and 
payable  at  such  time  as  may  be  determined  to  be  necessary  by  the 
government  of  said  islands,  with  interest  thereon  not  to  exceed  five 
per  centum  per  annum.     (32  Stat.  707.    33  Stat.  690.) 

The  first  part  of  this  section,  as  originally  enacted,  read  as  follows:  "That 
for  the  purpose  of  providing  sewers,  to  farnish  adequate  sewer  and  drain- 
age facilities,  to  secure  a  sufficient  supply  of  water,  and  to  provide  all  kinds 
of  municipal  betterments  and  improvements  in  municipalities,  the  government 
of  the  Philippine  Islands,  under  such  limitations,  terms  and  conditions  as  it 
may  prescribe,  with  the  consent  and  approval  'of  the  President  and  the  Con- 
gress of  the  United  States,  may  permit  any  municipality  of  said  islands  to 
incur  indebtedness,"  etc.,  continuing  to  the  end  of  the  section  as  set  forth 
here.  It  was  amended  ta  read  as  set  forth  here  by  Act  Feb.  6,  1905,  c  453,  { 
3,  last  cited  above. 

The  section  also  contained  a  proviso  that  the  indebtedness  of  any  municipal- 
ity should  not  exceed  5  per  cent,  of  the  assessed  valuation  of  the  real  estate 
therein.  It  was  superseded  by  the  provision  limiting  the  indebtedness  of  any 
municipality  to  7  per  cent  of  aggregate  tax  valuation,  contained  in  Act  Aug. 
29.  1916,  c.  416,  §  11,  ante,  §  3812b. 

Notes  of  Decisions 

Bonds.— The  issuance  of  bonds  in  the      providing  funds  for  certain  munidpa] 
sum  of  $125,000  for  the  purpose   of      improvements   in   the   municipality    of 
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Gebu,  P.  I.,  when  made  in  accordance      29,  1911,  as  herein  construed,  is  valid, 
with  the  provisions  of  the  act  of  the       (1911)  29  Op.  Atty.  Gen.  102. 
Philippine  Legislature,  approved  March 

§  3877.  (Act  July  1,  1902,  c.  1369,  §  67.)     Denominations  of  bonds; 
interest;   maturity;   exempt  from  taxation. 

All  municipal  bonds  shall  be  in  denominations  of  fifty  dollars,  or 
any  multiple  thereof,  bearing  interest  at  a  rate  not  exceeding  five 
per  centum  per  annum,  payable  quarterly,  such  bonds  to  be  pay- 
able at  the  pleasure  of  the  government  of  the  Philippine  Islands, 
after  dates  named  in  said  bonds  not  less  than  five  nor  more  than 
thirty  years  from  the  date  of  their  issue,  together  with  the  interest 
thereon,  in  gold  coin  of  the  United  States  of  the  present  standard 
value,  or  its  equivalent  in  value  in  money  of  the  said  Islands ;  and 
said  bonds  shall  be  exempt  from  the  payment  of  all  taxes  or  duties 
of  the  government  of  the  Philippine  Islands,  or  any  local  authority 
therein,  or  the  Government  of  the  United  States.    (32  Stat.  707.) 

§  3878.  (Act  July  1,  1902,  c.  1369,  §  68.)     Use  of  funds  from  sale 
of  bonds. 

All  moneys  which  may  be  realized  or  received  from  the  issue 
and  sale  of  said  bonds  shall  be  utilized  under  authorization  of  the 
government  of  the  Philippine  Islands  in  providing  the  municipal 
improvements  and  betterment  which  induced  the  issue  and  sale  of 
said  bonds,  and  for  no  other  purpose.     (32  Stat.  708.) 

§  3879.  (Act  July  1,  1902,  c.  1369,  §  69.)     Municipal  taxes  to  pay 
bonds;   sinking  fund;    government  to  be  reimbursed  for  pay- 
ments made  by  it. 
The  government  of  the  Philippine  Islands  shall,  by  the  levy  and 
collection  of  taxes  on  the  municipality,  its  inhabitants  and  their 
property,  or  by  other  means,  make  adequate  provision  to  meet  the 
obligation  of  the  bonds  of  such  municipality,  and  shall  create  a 
sinking  fund  sufficient  to  retire  them  and  pay  the  interest  thereon 
in  accordance  with  the  terms  of  issue:     Provided,  That  if  said 
bonds  or  any  portion  thereof  shall  be  paid  out  of  the  funds  of  the 
government  of  said  islands,  such  municipality  shall  reimburse  said 
government  for  the  sum  thus  paid,  and  said  government  is  hereby 
empowered  to  collect  said  sum  by  the  levy  and  collection  of  taxes 
on  such  municipality.     (32  Stat.  708.) 

§  3880.  (Act  July  1,  1902,  c.  1369,  §  70.)  Issue  of  bonds  for  sew- 
ers,  water  supply,  etc.,  in  Manila;  limit. 
For  the  purpose  of  providing  funds  to  construct  sewers  in  the 
city  of  Manila  and  to  furnish  it  with  an  adequate  sewer  and  drain- 
age system  and  supply  of  water  the  government  of  the  Philippine 
Islands,  with  the  approval  of  the  President  of  the  United  States 
first  had,  is  hereby  authorized  to  permit  the  city  of  Manila  to  incur 
indebtedness,  to  borrow  money,  and  to  issue  and  sell  (at  not  less 
than  par  value  in  gold  coin  of  the  United  States),  upon  such  terms 
and  conditions  as  it  may  deem  best,  registered  or  coupon  bonds  of 
the  city  of  Manila  to  an  amount  not  exceeding  four  million  dollars 
lawful  money  of  the  United  States,  payable  at  such  time  or  times 
as  may  be  determined  by  said  government,  with  interest  thereon 
not  to  exceed  five  per  centum  per  annum.    (32  Stat.  708.) 

Notes  of  Decisions 

Bonds.— Act  No.  1323  of  the  PhUip-  which  will  be  in  strict  conformity  with 

pine  Commission,  to  provide  funds  for  the  provisions  of  Act  July  1,  1902  (32 

the  construction  of  sewers,  etc.,  in  the  Stat  708),  authorizing  the  issuance  of 

dty  of  Manila,  contemplates  an  issue  such  bonds.     (1905)  25  Op.  Atty.  Gen. 

of  bonds  to  the  amount  of  $4,000,000,  419. 
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§  3881.  (Act  July  1,  1902,  c.  1369,  §  71.)  Denomination  of  bonds; 
interest;  maturity;  exempt  from  taxation. 
Said  coupon  or  registered  bonds  shall  be  in  denominations  of  fifty 
dollars  or  any  multiple  thereof,  bearing  interest  at  a  rate  not  ex- 
ceeding five  per  centum  per  annum,  payable  quarterly,  such  bonds 
to  be  payable  at  the  pleasure  of  the  government  of  the  Philippine 
Islands,  after  dates  named  in  said  bonds  not  less  than  five  nor  more 
than  thirty  years  from  the  date  of  their  issue,  together  with  the 
interest  thereon  in  gold  coin  of  the  United  States  of  the  present 
standard  value,  or  the  equivalent  in  value  in  money  of  the  said  Is- 
lands; and  said  bonds  shall  be  exempt  from  the  payment  of  all 
taxes  pr  duties  of  the  government  of  the  said  Islands,  or  of  any 
local  authority  therein,  or  of  the  Government  of  the  United  States. 
(32  Stat.  708.) 

§  3882.  (Act  July  1,  1902,  c.  1369,  §  72.)  Use  of  funds  from  sale 
of  bonds. 
All  moneys  which  may  be  realized  or  received  from  the  issue  and 
sale  of  said  bonds  shall  be  utilized  under  authorization  of  said  gov- 
ernment of  the  Philippine  Islands  in  providing  a  suitable  sewer 
and  drainage  system  and  adequate  supply  of  water  for  the  city  of 
Manila  and  for  no  other  purpose.    (32  Stat.  708.) 

§  3883.  (Act  July  1,  1902,  c.  1369,  §  73.)     Taxes  and  sinking  fund 
for  the  payment  of  bonds;   reimbursement  of  government  by 
city  for  payments  thereon. 
The  government  of  the  Philippine  Islands  shall,  by  the  levy  and 
collection  of  taxes  on  the  city  of  Manila,  its  inhabitants  and  their 
property,  or  by  other  means,  make  adequate  provision  to  meet  the 
obligation  of  said  bonds  and  shall  create  a  sinking  fund  sufficient  to 
retire  them  and  pay  the  interest  thereon  in  accordance  with  the 
terms  of  issue :    Provided,  That  if  said  bonds  or  any  portion  there- 
of shall  be  paid  out  of  the  funds  of  the  government  of  said  islands, 
said  city  shall  reimburse  said  government  for  the  sum  thus  paid, 
and  said  government  is  hereby  empowered  to  collect  said  sum  by 
the  levy  and  collection  of  taxes  on  said  city.     (32  Stat.  708.) 

§  3884.  (Act  Aug.  29,  1916,  c.  416,  §  28.)  Grants  of  franchises; 
compensation  for  property  taken  or  damaged ;  supervision  by 
Congress;  restrictions  in  franchise;  employment  of  labor;  for- 
feiture of  franchise. 

The  government  of  the  Philippine  Islands  may  grant  franchises 
and  rights,  including  the  authority  to  exercise  the  right  of  eminent 
domain,  for  the  construction  and  operation  of  works  of  public  utility 
and  service,  and  may  authorize  said  works  to  be  constructed  and 
maintained  over  and  across  the  public  property  of  the  United 
States,  including  streets,  highways,  squares,  and  reservations,  and 
over  similar  property  of  the  government  of  said  islands,  and  may 
adopt  rules  and  regulations  under  which  the  provincial  and  munici- 
pal governments  of  the  islands  may  grant  the  right  to  use  and  oc- 
cupy such  public  property  belonging  to  said  Provinces  or  munici- 
palities: Provided,  That  no  private  property  shall  be  damaged  or 
taken  for  any  purpose  under  this  section  without  just  compensa- 
tion, and  that  such  authority  to  take  and  occupy  land  shall  not  au- 
thorize the  taking,  use,  or  occupation  of  any  land  except  such  as  is 
required  for  the  actual  necessary  purposes  for  which  the  franchise 
is  granted,  and  that  no  franchise  or  right  shall  be  granted  to  any 
individual,  firm,  or  corporation  except  under  the  conditions  that  it 
shall  be  subject  to  amendment,  alteration,  or  repeal  by  the  Congress 
of  the  United  States,  and  that  lands  or  right  of  use  and  occupation 
of  lands  thus  granted  shall  revert  to  the  governments  by  which 
they  were  respectively  granted  upon  the  termination  of  the  fran- 
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chises  and  rights  under  which  they  were  granted  or  upon  their 
revocation  or  repeal.  That  all  franchises  or  rights  granted  under 
this  Act  shall  forbid  the  is^ue  of  stock  or  bonds  except  in  exchange 
for  actual  cash  or  for  property  at  a  fair  valuation  equal  to  the  par 
value  of  the  stock  or  bonds  so  issued;  shall  forbid  the  declaring 
of  stock  or  bond  dividends,  and,  in  the  case  of  public-service  cor- 
porations, shall  provide  for  the  effective  regulation  of  the  charges 
thereof,  for  the  official  inspection  and  regulation  of  the  books  and 
accounts  of  such  corporations,  and  for  the  payment  of  a  reasonable 
percentage  of  gross  earnings  into  the  treasury  of  the  Philippine 
Islands  or  of  the  Province  or  municipality  within  which  such  fran- 
chises are  granted  and  exercised:  Provided  further,  That  it  shall 
be  unlawful  for  any  corporation  organized  under  this  Act,  or  for 
any  person,  company,  or  corporation  receiving  any  grant,  franchise, 
or  concession  from  the  government  of  said  islands,  to  use,  emplby, 
or  contract  for  the  labor  of  persons  held  in  involuntary  servitude ; 
and  any  person,  company,  or  corporation  so  violating  the  provisions 
of  this  Act  shall  forfeit  all  charters,  grants,  or  franchises  for  doing 
business  in  said  islands,  in  an  action  or  proceeding  brought  for  that 
purpose  in  any  court  of  competent  jurisdiction  by  any  officer  of  the 
Philippine  government,  or  on  the  complaint  of  any  citizen  of  the 
Philippines,  under  such  regulations  and  rules  as  the  Philippine  Leg- 
islature shall  prescribe,  and  in  addition  shall  be  deemed  guilty  of 
an  offense,  and  shall  be  punished  by  a  fine  of  not  more  than  $10,000. 
(39  Stat.) 

See  notes  to  section  1  of  this  act,  ante,  §  3804a. 

This  section  superseded  similar  provisions  as  to  the  granting  of  franchises 
contained  in  Act  July  1,  1902,  c.  1369,  §  74,  32  Stat.  709. 

All  franchises  granted  by  the  temporary  civil  government  established  by 
the  President  were  required  to  contain  a  reservation  of  the  right  to  alter, 
amend  or  repeal  the  same,  and  no  franchise  could  be  granted  unless  approved 
by  the  President  and  one  which  was  clearly  necessary  for  the  immediate  gov- 
ernment of  the  islands  and  indispensable  for  the  interest  of  the  people  thereof, 
by  Act  March  2,  1901,  c.  803,  31  Stat  910. 

The  provisions  of  Act  July  1,  1902,  c.  1369,  §  74,  superseded  by  this  section 
were  made  applicable  to  railroad  corporations  whose  bonds  were  guaranteed 
by  the  PhiUppine  Government  by  Act  Feb.  6, 1905,  c.  453,  {  4,  post,  §  3909. 

Notes  of  Deoiiions 

Agrioaltural    bank8.^-The    Philippine  Act  March  4,  1907  (34  Stat.  1282), 

assembly  may  legally  and  constitutional-  authorizing    the    establishment    of    an 

ly  enact  suitable  laws  authorizing  the  agricultural  bank  by  a  banking  company 

Philippine  government  to  open  and  con-  organized  under  Philippine  laws,  does 

duct  an  agricultural  bank,  with  a  capital  not  withdraw  any  power  of  the  Phil- 

not  exceeding   $2,000,000,   from   funds  ippine  government  which  it  would  other- 

now  in  its  possession  available  for  gen-  wise   have   to   establish   a   government 

eral    appropriation.      (1908)    26    Op.  agricultural  bank.    Id. 
Atty.  (Jen.  593. 

FBANGHISES 

§  3885.  (Act  July  1,  1902,  c.  1369,  §  75.)     Corporations  not  to  en- 
gage  in  real  estate  business ;  ownership  of  real  estate  restrict- 
ed;   maximum  area  of  agricultural  corporation;    real  estate 
loans  by  corporations  authorized;    foreign  corporations  sub- 
ject to  provisions. 
No  corporation  shall  be  authorized  to  conduct  the  business  of 
buying  and  selling  real  estate  or  be  permitted  to  hold  or  own  real 
estate  except  such  as  may  be  reasonably  necessary  to  enable  it  to 
carry  out  the  purposes  for  which  it  is  created,  and  every  corpora- 
tion authorized  to  engage  in  agriculture  shall  by  its  charter  be  re- 
stricted to  the  ownership  and  control  of  not  to  exceed  one  thousand 
and  twenty-four  hectares  of  land ;  and  it  shall  be  unlawful  for  any 
member  of  a  corporation  engaged  in  agriculture  or  mining  and  for 
any  corporation  organized  for  any  purpose  except  irrigation  to  be 
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in  any  wise  interested  in  any  other  corporation  engaged  in  agri- 
culture or  in  mining.  Corporations,  however,  may  loan  funds  upon 
real-estate  security  and  purchase  real  estate  when  necessary  for  the 
collection  of  loans,  but  they  shall  dispose  of  real  estate  so  obtained 
within  five  years  after  receiving  the  title.  Corporations  not  organ- 
ized in  the  Philippine  Islands,  and  doing  business  therein,  shall  be 
bound  by  the  provisions  of  this  section  so  far  as  they  are  applica- 
ble.   (32  Stat.  709.) 

Notes  of  Deoisions 

Foreign    corporations.— Foreign    cor-  zens  of  the  United  States  and  of  the 

porations    may    freely    engas^e    in    in-  Philippine  Islands.     Id. 

dustrial  pursuits  in  the  Philippine  Is-  Corporations,    domestic   and    foreign 

lands,  provided   they   obtain  a   license  alike,    may    purchase    or    lease    such 

from    the    Philippine    government    for  amounts  of  real  estate  as  may  be  rea- 

that   purpose.      (1912)    29   Op.    Atty.  sonably  necessary   to  enable   them   to 

Geri!  435.  carry   out    those    purposes    for   which 

Belgian  corporations  enjoy  the  same  they  were  created,  but  are  prohibited 

rights  and  advantages  in  the  Philippine  from  conducting  the  business  of  buying 

Islands  as  American  corporations;    the  and  selling  real  estate,  and,  if  they  be 

only  distinction  being  that  the  explora-  corporations    engaged    in    agriculture, 

tion  and  occupation  of  mineral  lands  from  owning  and  controlling  over  1,024 

and  the  purchase  of  nonmineral  agri-  hectares  of  land.    Id. 
cultural  public  land  is  confined  to  citi- 

§  3886.  (Act  July  1,  1902,  c.  1369,  §  76.)  Philippine  coinage;  mint 
at  Manila. 
The  government  of  the  Philippine  Islands  is  hereby  authorized 
to  establish  a  mint  at  the  city  of  Manila,  in  said  islands,  for  coin- 
age purposes,  and  the  coins  hereinafter  authorized  may  be  coined  at 
said  mint.  And  the  said  government  is  hereby  authorized  to  en- 
act laws  necessary  for  such  establishment:  Provided,  That  the 
laws  of  the  United  States  relating  to  mints  and  coinage,  so  far  as 
applicable,  are  hereby  extended  to  the  coinage  of  said  islands.  (32 
Stat.  710.) 

This  section  and  the  seven  following  sections,  set  forth  below,  were  part  of 
an  act  temporarily  to  provide  for  the  administration  of  affairs  of  civil  govern- 
ment in  the  Philippine  Islands,  and  for  other  purposes,  cited  above.  These 
sections  authorized  the  government  of  the  Philippine  Islands  to  establi^  a 
mint,  and  to  coin,  for  use  in  said  Islands,  certain  subsidiary  silver  coins,  and 
made  various  provisions  relating  thereto.  Further  and  more  extensive  pro- 
visions relating  to  coinage,  amending  and  repealing  in  part  the  provisions 
of  this  act,  were  made  by  Act  March  2,  1903,  c  980,  post,  f§  3893-3903. 

Cited    without    definite    application,      21,  218  U.  S.  302,  54  L.  Ed.  1049,  30 1«. 
Ling  Su  Fan  v.  U.  S.  (1910)  31  Sup.  Ct      R.  A.  (N.  S.)  1170. 

§  3887.  (Act  July  1,  1902,  c.  1369,  §  77,  as  amended.  Act  March  2, 
1903,  c.  980,  §  4.)  Subsidiary  silver  coins. 
The  government  of  the  Philippine  Islands  is  authorized  to  coin  for 
use  in  said  islands  a  coin  of  the  denomination  of  fifty  centavos  and 
of  the  weight  of  two  hundred  and  eight  grains,  a  coin  of  the  denom- 
ination of  twenty  centavos  and  of  the  weight  of  eighty-three  and 
ten  one-hundredths  grains,  and  a  coin  of  the  denomination  of  ten 
centavos  and  of  the  weight  of  forty-one  and  fifty-five  one-hundredths 
grains;  and  the  standard  of  said  silver  coins  shall  be  such  that  of 
one  thousand  parts,  by  weight,  nine  hundred  shall  be  of  pure  metal 
and  one  hundred  of  alloy,  and  the  alloy  shall  be  of  copper.  (32  Stat* 
•710.    32  Stat.  953.) 

This  section  was  amended  by  Act  March  2,  1903,  c.  980,  §  4,  cited  above,  by 
increasing  the  weight  of  each  of  the  coins  authorized  from  that  prescribed 
by  the  section  as  originally  enacted,  making  it  read  as  set  forth  here.  The 
original  section  provided  for  a  coin  of  50  centavos  of  the  weight  of  192.9 
grains,  a  coin  of  20  centavos  of  the  weight  of  77.16  grains,  and  a  coin  of  10 
centavos  of  the  weight  of  38.58  grains. 

In  addition  to  the  coinage  authorized  by  this  act,  the  coinage  of  a  silver 
peso  was  authorized  by  Act  March  2,  1903,  a  980,  {  2,  post,  {  3894,  to  be 
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subject,  by  eection  6  of  tbat  act,  post,  §  3897,  to  the  conditions  and  limitations 
of  the  provisions  of  this  act 

Section  78  provided  that  the  coins  authorized  by  this  section  should  be 
coined  from  silver  bullion  to  be  purchased  therefor,  or  from  silver  coins  issued 
under  the  Spanish  government  for  use  in  said  Islands,  and  that  the  subsidiary 
silver  coins  authorized  thereby  should  be  legal  tender  in  said  Islands  to  the 
amount  of  $10.  The  section  was  repealed  by  Act  March  2,  1903,  c.  980,  §  13, 
82  Stat  955,  and  similar  more ,  comprehensive  provisions  of  the  same  nature 
were  made  by  section  5  of  that  act,  post,  S  3896. 

§  3888.  (Act  July  1,  1902,  c.  1369,  §  79.)  Minor  coins;  le^al  tender. 
The  government  of  the  Philippine  Islands  is  also  authorized  to  is- 
sue minor  coins  of  the  denominations  of  one-half  centavo,  one  centavo, 
and  five  centavos,  and  such  minor  coins  shall  be  legal  tender  in  said 
islands  for  amounts  not  exceeding  one  dollar.  The  alloy  of  the  five- 
centavo  piece  shall  be  of  copper  and  nickel,  to  be  composed  of  three- 
fourths  copper  and  one-fourth  nickel.  The  alloy  of  the  one-centavo 
and  one-half-centavo  pieces  shall  be  ninety-five  per  centum  of  cop- 
per and  five  per  centum  of  tin  and  zinc,  in  such  proportions  as  shall 
be  determined  by  said  government.  The  weight  of  the  five-centavo 
piece  shall  be  seventy-seven  and  sixteen-hundredths  grains  troy,  and 
of  the  one-centavo  piece  eighty  grains  troy,  and  of  the  one-half-centavo 
piece  forty  grains  troy.    (32  Stat.  710.) 

The  coinage  authorized  by  Act  March  2,  1903,  c.  980,  post,  §S  3893-3903, 

is  in  addition  to  the  coinage  authorized  by  this  act. 
The  provisions  of  the  law  in  force  in  the  Philippine  Islands  making  any 

form  of  money  legal  tender,  after  December  31,  1903,  except  as  provided  in 

Act  March  2,  1903,  c.  980,  were  repealed  by  section  13  of  that  act,  32  Stot 

955. 

§  3889.  (Act  July  1,  1902,  c.  1369,  §  80.)     Purchase  of  metal. 

For  the  purchase  of  metal  for  the  subsidiary  and  minor  coinage,  au- 
thorized by  the  preceding  sections,  an  appropriation  may  be  made 
by  the  government  of  the  Philippine  Islands  from  its  current  funds, 
which  shall  be  reimbursed  from  the  coinage  under  said  sections ;  and 
the  gain  or  seigniorage  arising  therefrom  shall  be  paid  into  the  treas- 
ury of  said  Islands.    (32  Stat.  710.) 

Similar  provisions  for  the  purchase  of  metal  for  the  silver  peso  authorized 
by  Act  March  2,  1903,  c.  980,  were  made  by  section  9  of  that  act,  post,  §  3900. 

§  3890.  (Act  July  1,  1902,  c.  1369,  §  81.)     Place  of  coinage. 

The  subsidiary  and  minor  coinage  hereinbefore  authorized  may  be 
coined  at  the  mint  of  the  government  of  the  Philippine  Islands  at 
Manila,  or  arrangements  may  be  made  by  the  said  government  with 
the  Secretary  of  the  Treasury  of  the  United  States  for  their  coinage 
at  any  of  the  mints  of  the  United  States,  at  a  charge  covering  the  rea- 
sonable cost  of  the  work.    (32  Stat.  710.) 

Similar  provisions  as  to  the  place  of  coinage  of  the  silver  peso  authorized 
by  Act  March  2,  1903,  c.  980,  were  made  by  section  10  of  that  act,  post,  § 
3901. 

§  3891.  (Act  July  1,  1902,  c.  1369,  §  82.)  Devices  and  inscriptions. 
The  subsidiary  and  minor  coinage  hereinbefore  authorized  shall 
bear  devices  and  inscriptions  to  be  prescribed  by  the  government  of 
the  Philippine  Islands  and  such  devices  and  inscriptions  shall  express 
the  sovereignty  of  the  United  States,  that  it  is  a  coin  of  the  Philip- 
pine Islands,  the  denomination  of  the  coin,  and  the  year  of  the  coin- 
age.   (32  Stat.  711.) 

Similar  provisions  as  to  the  devices  and   inscriptions  to  be   borne  by  the 

silver  peso  authorized  by  Act  March  2,  1903,  c  980,  were  made  by  section 

11  of  that  act,  post,  f  3902. 

§  3892.  (Act  July  1,  1902,  c.  1369,  §  83.)     Redemption  and  reissue 
of  worn  or  defective  coins;   execution  of  provisions  of  act. 
The  government  of  the  Philippine  Islands  shall  have  the  power  to 
make  all  necessary  appropriations  and  all  proper  regulations  for  the 
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redemption  and  reissue  of  worn  or  defective  coins  and  for  carrying 
out  all  other  provisions  of  this  Act  relating  to  coinage.    (32  Stat  711.) 

§  3893.  (Act  March  2,  1903,  c.  980,  §  1.)  Philippine  coinage;  unit 
of  value;  legal  tender. 
The  unit  of  value  in  the  Philippine  Islands  shall  be  the  gold  peso 
consisting  of  twelve  and  nine-tenths  grains  of  gold,  nine-tenths  fine, 
said  gold  peso  to  become  the  unit  of  value  when  the  government  of 
the  Philippine  Islands  shall  have  coined  and  ready  for,  or  in,  circula- 
tion not  less  than  five  million  of  the  silver  pesos  hereinafter  provided 
for  in  this  Act,  and  the  gold  coins  of  the  United  States  at  the  rate 
of  one  dollar  for  two  pesos  hereinafter  authorized  to  be  coined  shall 
be  legal  tender  for  all  debts,  public  and  private,  in  the  Philippine 
Islands.    (32  Stat.  952.) 

This  section  and  the  ten  sections  next  following  were  an  act  entitled  "An 
act  to  establish  a  standard  of  valae  and  to  provide  for  a  coinage  system  in 
the  Philippine  Islands/'  cited  above. 

Section  4  of  the  act  amended  Act  Joly  1,  1902,  c.  1369,  §  77,  and  is  incor- 
porated into  that  section  as  set  forth  ante,  i  2887. 

Section  13  repealed  Act  July  1,  1902,  c.  1369,  §  78. 

Citeil  without  definite  application,  21,  218  U.  S.  302,  54  L.  Ed.  1049,  30  L. 
Ling  Su  Fan  v.  U.  S.  (1910)  31  Sup.  Ct      R.  A.  (N.  S.)  1176.  ^ 

§  3894.  (Act  March  2,  1903,  c.  980,  §  2.)     Silver  peso. 

In  addition  to  the  coinage  authorized  for  use  in  the  Philippine 
Islands  by  the  Act  of  July  first,  nineteen  hundred  and  two,  entitled 
"An  Act  temporarily  to  provide  for  the  administration  of  the  affairs 
of  civil  government  in  the  Philippine  Islands,  and  for  other  purposes," 
the  government  of  the  Philippine  Islands  is  authorized  to  coin  to  an 
amount  not  exceeding  seventy-five  million  pesos,  for  use  in  said  islands, 
a  silver  coin  of  the  denomination  of  one  peso  and  of  the  weight  of 
four  hundred  and  sixteen  grains,  and  the  standard  of  said  silver 
coins  shall  be  such  that  of  one  thousand  parts,  by  weight,  nine  him- 
dred  shall  be  of  pure  metal  and  one  hundred  of  alloy,  and  the  alloy 
shall  be  of  copper.    (32  Stat.  953.) 

Sections  76,  77,  79-83,  of  Act  July  1,  1902,  c.  1369,  mentioned  in  this  sec- 
tion, which  authorized  coinage  for  use  in  the  Philippine  Islands,  are  set 
forth  ante,  S§  3686-3892. 

Cited  without  definite  appiication,  Ct  21,  218  U.  a  302,  54  L.  Ed.  1049, 
Ling  Su  Fan  v.  U.  S.   (1910)  81  Sup.       30  L.  R.  A.  (N.  S.)  1176. 

§  3895.  (Act  March  2,  1903,  c.  980,  §  3.)     Legal  tender. 

The  silver  Philippine  peso  authorized  by  this  Act  shall  be  legal  ten- 
der in  the  Philippine  Islands  for  all  debts,  public  and  private,  unless 
otherwise  specifically  provided  by  'contract :  Provided,  That  debts  con- 
tracted prior  to  the  thirty-first  day  of  December,  nineteen  hundred 
and  three,  may  be  paid  in  the  legal-tender  currency  of  said  islands 
existing  at  the  time  of  the  making  of  said  contracts,  unless  otherwise 
expressly  provided  by  contract.    (32  Stat.  953.) 

§  3896.  (Act  March  2,  1903,  c.  980,  §  5.)  Purchase  of  silver  bul- 
lion; recoinage  of  silver  coins;  legal  tender. 
The  Philippine  peso  herein  authorized  and  the  subsidiary  silver  coins 
authorized  by  section  seventy-seven  of  the  Act  of  July  first,  nineteen 
hundred  and  two,  as  amended  by  the  preceding  section  of  this  Act, 
shall  be  coined  under  the  authority  of  the  government  of  the  Philip- 
pine Islands  in  such  amounts  as  it  may  determine,  with  the  approval 
of  the  Secretary  of  War  of  the  United  States,  except  as  limited  in 
section  two  of  this  Act,  from  silver  bullion  purchased  by  said  govern- 
ment, with  the  approval  of  the  Secretary  of  War  of  the  United  States : 
Provided,  That  said  government  may,  in  its  discretion,  in  lieu  of  the 
purchase  of  bullion,  recoin  any  of  the  silver  coins  now  in  or  hereafter 
received  by  the  treasury  of  the  government  of  the  Philippine  Islands 
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into  the  coins  provided  for  in  this  Act  or  in  the  Act  of  July  first, 
nineteen  hundred  and  two,  as  herein  amended,  at  such  rate  and  un- 
der such  regulations  as  it  may  prescribe;  and  the  subsidiary  silver 
coins  authorized  by  this  Act  and  by  the  Act  of  July  first,  nineteen 
hundred  and  two,  shall  be  legal  tender  in  said  islands  to  the  amount 
of  ten  dollars.    (32  Stat  953.) 

This  section  re-enacted,  with  additional  provisions,  the  provisions  of  sec- 
tion 78  of  Act  July  1,  1902,  c.  1369,  32  Stat.  710,  which  section  wag  re- 
pealed by  section  13  of  this  act,  32  Stat.  955. 

§  3897.  (Act  March  2,  1903,  c.  980,  §  6.)  Application  of  previous 
provisions  to  coinage  authorized  by  act ;  maintenance  of  parity 
between  silver  peso  and  gold  peso ;  issue  of  temporary  certifi- 
cates of  indebtedness,  redemption  thereof,  and  use  of  proceeds. 
The  coinage  authorized  by  this  Act  shall  be  subject  to  the  condi- 
tions and  limitations  of  the  provisions  of  the  Act  of  July  first,  nine- 
teen hundred  and  two,  entitled  "An  Act  temporarily  to  provide  for 
the  administration  of  the  affairs  of  civil  government  in  the  Philippine 
Islands,  and  for  other  purposes,"  except  as  herein  otherwise  provided ; 
and  the  government  of  the  Philippine  Islands  may  adopt  such  meas- 
ures as  it  may  deem  proper,  not  inconsistent  with  said  Act  of  July 
first,  nineteen  hundred  and  two,  to  maintain  the  value  of  the  silver 
Philippine  peso  at  the  rate  of  one  gold  peso,  and  in  order  to  main- 
tain such  parity  between  said  silver  Philippine  pesos  and  the  gold 
pesos  herein  provided  for,  and  for  no  other  purpose,  may  issue  tem- 
porary certificates  of  indebtedness,  bearing  interest  at  a  rate  not  to 
exceed  four  per  centum  annually,  payable  at  periods  of  three  months 
or  more,  but  not  later  than  one  year  from  the  date  of  issue,  which  shall 
be  in  the  denominations  of  twenty-five  dollars,  or  fifty  pesos,  or  some 
multiple  of  such  sum,  and  shall  be  redeemable  in  gold  coin  of  the 
United  States,  or  in  lawful  money  of  said  islands,  according  to  the 
terms  of  issue  prescribed  by  the  government  of  said  islands ;  but  the 
amount  of  such  certificates  outstanding  at  any  one  time  shall  not 
exceed  ten  million  dollars,  or  twenty  million  pesos,  and  said  certifi- 
cates shall  be  exempt  from  the  payment  of  all  taxes  or  duties  of  the 
government  of  the  Philippine  Islands,  or  any  local  authority  therein, 
or  of  the  Government  of  the  United  States,  as  well  as  from  taxation 
in  any  form  by  or  under  any  State,  municipal,  or  local  authority  in 
the  United  States  or  the  Philippine  Islands;  Provided,  That  all  the 
proceeds  of  said  certificates  shall  be  used  exclusively  for  the  main- 
tenance of  said  parity,  as  herein  provided,  and  for  no  other  purpose, 
except  that  a  sum  not  exceeding  three  million  dollars  at  any  one  time 
may  be  used  as  a  continuing  credit  for  the  purchase  of  silver  bullion 
in  execution  of  the  provisions  of  this  Act.    (32  Stat.  953.) 

The  government  of  the  Philippine  Islands  was  authorized,  in  order  to  carry 
out  the  provisions  of  this  section,  to  change  the  weight  and  fineness  of  the 
silver  coins  authorized  by  the  act,  by  Act  June  23,  1906,  c.  3521,  S  1,  post, 
S  3904. 

Notes  of  Decisions 

Prohibition   of  exportation   of  silver  the  islands  of  the  Philippine  silver  coin. 

coin.— The   Philippine  Commission  had  Ling  Su  Fan  v.  U.  S.   (1910)  31  Sup. 

authority,  under  this  section,  to  enact  a  Ct.  21,  218  U.  S.  302,  54  L.  Ed.  1049, 

law   prohibiting   the   exportation   from  30  L.  R.  A.  (N.  S.)  1176. 

§  3898.  (Act  March  2,  1903,  c.  980,  §  7.)     Silver  coins  previously 

in  use  receivable  for  public  dues  for  limited  time;   preference 

to  silver  pesos  and  silver  certificates. 

The  Mexican  silver  dollar  now  in  use  in  the  Philippine  Islands  and 

the  silver  coins  heretofore  issued  by  the  Spanish  Government  for  use 

in  said  islands  shall  be  receivable  for  public  dues  at  a  rate  to  be  fixed 

from  time  to  time  by  the  proclamation  of  the  civil  governor  of  said 

lands  until  such  date,  not  earlier  than  the  first  day  of  January,  nine- 
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teen  hundred  and  four,  as  may  be  fixed  by  public  proclamation  of  said 
civil  governor,  when  such  coins  shall  cease  to  be  so  receivable:  Pro- 
vided, That  the  public  offices  of  the  government  of  said  islands  shill 
give  a  preference  for  all  public  dues  to  the  silver  pesos  aftd  the  silver 
certificates  authorized  by  this  Act,  and  may  at  any  time  refuse  to 
receive  such  Mexican  dollars  and  Spanish  coins  as  may  appear  to 
be  counterfeit  or  defective.    (32  Stat.  954.) 

§  3899.  (Act  March  2,  1903,  c.  980,  §  8,  as  amended,  Act  Feb.  6, 
1905,  c.  453,  §  10,  and  Act  June  23,  1906,  c.  3521,  §  2.)     Silver 
certificates  to  be  issued  on  deposit  of  silver  pesos  and  to  be  re- 
ceivable for  public  dues;    reissue;   lawful  reserve  of  banking 
associations;  substitution  of  United  States  gold  coin  for  silver 
pesos  deposited. 
The  treasurer  of  the  Philippine  Islands  is  hereby  authorized,  in 
his  discretion,  to  receive  at  the  treasury  of  the  government  of  the 
said  islands  or  any  of  its  branches  deposits  of  the  standard  silver 
coins  of  one  peso  authorized  by  this  Act  to  be  coined,  in  sums  of  not 
less  than  twenty  pesos,  Philippine  currency,  and  to  issue  certificates 
therefor  in  denominations  of  not  less  than  two  pesos  nor  more  than 
five  hundred  pesos,  and  coin  so  deposited  shall  be  retained  in  the  treas- 
ury and  held  for  the  payment  of  such  certificates  on  demand,  and  used 
for  no  other  purpose.    Such  certificates  shall  be  receivable  for  customs, 
taxes,  and  for  all  public  dues  in  the  Philippine  Islands,  and  when  so 
received  may  be  reissued,  and  when  held  by  any  banking  association  in 
said  islands  may  be  counted  as  a  part  of  its  lawful  reserve :   Provided, 
That  the  treasurer  of  the  Philippine  Islands,  with  the  approval  of  the 
governor-general,  may  substitute  for  any  part  of  such  silver  pesos 
hereafter  deposited,  gold  coin  of  the  United  States  legally  equivalent 
in  value,  and  redeem  the  certificates  hereafter  issued  in  either  silver 
pesos  or  such  gold  coin  of  equivalent  value  at  the  option  of  the  Treas- 
urer :  Provided  further,  That  the  amount  of  gold  coin  held  in  such  re- 
serve shall  not  at  any  time  exceed  sixty  per  centum  of  the  total  amount 
of  certificates  outstanding.    (32  Stat.  954.    33  Stat.  697.    34  Stat.  453.) 
This  section,  as  originally  enacted,  authorized  the  issue  of  silver  certificates 
*'in  denominations  of  not  less  than  two  nor  more  than  ten  pesos."     It  was 
amended  by  striking  out  the  word  "ten"  and   inserting  in  lieu  thereof  the 
words  "five  hundred,"  by  Act  Feb.  6,  1905,  c.  453,  f  10,  cited  above.     It  was 
further  amended  by  some  minor  changes  in  language  and  by   tiie  addition, 
at  the  end  of  the  section  as  originally  enacted,  of  the  two  provisos  relating 
to  substitution  of  gold  coin  for  silver  pesos,  so  as  to  read  as  set  forth  above, 
by  Act  June  23,  1906,  c.  3521,  §  2,  last  cited  above. 

§  3900.  (Act  March  2,  1903,  c.  980,  §  9.)     Purchase  of  metal. 

For  the  purchase  of  metal  for  the  silver  Philippine  peso  author- 
ized by  this  Act,  an  appropriation  may  be  made  by  the  government 
of  the  Philippine  Islands  from  its  current  funds,  or  as  hereinbefore 
authorized,  which  shall  be  reimbursed  from  the  coinage  under  said 
sections.    (32  Stat.  954.) 

Similar  provisions  for  the  purchase  of  metal  for  the  subsidiary  and  minor 
coinage  authorized  by  Act  July  1,  1902,  c  1369,  were  made  by  section  80 
of  that  act,  ante,  §  3889. 

§  3901.  (Act  March  2,  1903,  c.  980,  §  10.)     Place  of  coinage. 

The  silver  Philippine  pesos 'hereinbefore  authorized  may  be  coined 
at  the  mint  of  the  government  of  the  Philippine  Islands  at  Manila, 
or  arrangements  may  be  made  by  the  said  government  with  the  Sec- 
retary of  the  Treasury  of  the  United  States  for  their  coinage  or  any 
portion  thereof  at  any  of  the  mints  of  the  United  States,  at  a  charge 
covering  the  reasonable  cost  of  the  work.     (32  Stat.  954.) 

Similar  provisions  as  to  the  place  of  coinage  of  the  subsidiary  and  minor 
coins  authorized  by  Act  July  1,  1902,  c  1369,  were  made  by  section  81  of 
that  act,  ante,  S  3890. 
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§  3902.  (Act  March  2,  1903,  c.  980,  §  11.)  Devices  and  inscrip- 
tions. 
The  silver  Philippine  peso  hereinbefore  authorized  shall  bear  de- 
vices and  inscriptions  to  be  prescribed  by  the  government  of  the 
Philippine  Islands,  and  such  devices  and  inscriptions  shall  express 
the  sovereignty  of  the  United  States,  that  it  is  a  coin  of  the  Philippine 
Islands,  the  denomination  of  the  coin,  and  the  year  of  the  coinage.  (32 
Stat.  954.) 

Similar  proyisions  as  to  the  devices  and  inscriptions  for  the  subsidiary 
and  minor  coins  authorized  by  Act  July  1,  1902,  c.  1369,  were  made  by 
section  82  of  that  act,  ante,  §  3891. 

§  3903.  (Act  March  2,  1903,  c.  980,  §  12.)     Preparation  of  draw- 
ings, designs,  and  plates,  and  execution  of  coinage,  engraving, 
or  printing  of  notes  and  certificates. 
The  Secretary  of  the  Treasury  is  hereby  authorized  and  directed, 
when  requested  by  the  government  of  the  Philippine  Islands,  to  cause 
to  be  made  and  prepared  any  drawings,  designs,  and  plates,  and  ex- 
ecute any  coinage,  engraving,  or  printing  of  notes  and  certificates 
authorized  by  this  Act,  and  to  make  a  proper  charge  for  the  same, 
covering  as  nearly  as  may  be  the  actual  cost,  which  shall  be  defrayed 
from  the  revenues  of  said  islands.     (32  Stat.  954.) 

§  3904.  (Act  June  23,  1906,  c.  3521,  §  1.)  Change  in  weight  and 
fineness  of  silver  coins  authorized. 
With  the  approval  of  the  President  of  the  United  States,  the  gov- 
ernment of  the  Philippine  Islands  is  hereby  authorized,  whenever  in 
its  opinion  such  action  is  desirable,  in  order  to  carry  out  the  provi- 
sions of  section  six  of  the  Act  approved  March  second,  nineteen  hun- 
dred and  three,  entitled  **An  Act  to  establish  a  standard  of  value 
and  to  provide  for  a  coinage  system  in  the  Philippine  Islands,"  to 
change  the  weight  and  fineness  of  the  silver  coins  authorized  by 
said  Act,  and  may  in  its  discretion  provide  a  weight  and  fineness 
proportionately  less  for  subsidiary  coins  than  for  the  standard  Philip- 
pine pesos,  and  may  also  in  its  discretion  recoin  any  of  the  existing 
coins  of  the  Philippine  Islands  at  the  new  weight  and  fineness  when 
such  coins  are  received  into  the  Treasury  or  into  the  gold  standard 
fund  of  the  Philippine  Islands:  Provided,  That  the  weight  and  fine- 
ness of  the  silver  peso  to  be  coined  in  accordance  with  the  provisions  of 
this  section  shall  not  be  reduced  below  seven  hundred  parts  of  pure 
silver  to  three  hundred  of  alloy.    (34  Stat.  453.) 

This  was  the  first  section  of  an  act  to  amend  Act  March  2,  1903,  c  980, 

ante,  §§  3893-3903. 
Section  2  of  this  act  amended  Act  March  2,  1903,  c.  980,  f  8,  mentioned  in 

this  section,  and  is  incorporated  in  said  section  as  set  forth  ante,  {  3899. 

§  3905.  (Act  July  1,  1902,  c.  1369,  §  84.)     Application  of  laws  re- 
lating to  shipping,  customs  duties,  seamen,  health,  etc.,  to  ves- 
sels making  voyages  between  the  Philippine  Islands  and  the 
United  States,  vessels  and  goods  arriving  from  said  Islands, 
seamen  on  voyages  going  to  said  Islands,  etc.;   application  of 
laws  concerning  transit  of  merchandise  through  the  United 
States,  to  merchandise  destined  to  any  of  its  possessions  or 
from  them  to  foreign  countries ;   effect  of  act  on  previous  pro- 
visions. 
Thaf  the  laws  relating  to  entry,  clearance,  and  manifests  of  steam- 
ships and  other  vessels  arriving  from  or  going  to  foreign  ports  shall 
apply  to  voyages  each  way  between  the  Philippine  Islands  and  the 
United  States  and  the  possessions  thereof,  and  all  laws  relating  to 
the  collection  and  protection  of  customs  duties  not  inconsistent  with 
the  Act  of  Congress  of  March  eighth,  nineteen  hundred  and  two, 
'•temporarily  to  provide  revenue  for  the  Philippine  Islands,"  shall  ap- 
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ply  in  the  case  of  vessels  and  goods  arriving  from  said  Islands  in 
the  United  States  and  its  aforesaid  possessions. 

The  laws  relating  to  seamen  on.  foreign  voyages  shall  apply  to  sea- 
men on  vessels  going  from  the  United  States  and  its  possessions  afore- 
said to  said  Islands,  the  customs  officers  there  being  for  this  pur- 
pose substituted  for  consular  oflPicers  in  foreign  ports. 

The  provisions  of  chapters  six  and  seven,  title  forty-eight.  Revised 
Statutes,  so  far  as  now  in  force,  and  any  amendments  thereof,  shall 
apply  to  vessels  making  voyages  either  way  between  ports  of  the 
United  States  or  its  aforesaid  possessions  and  ports  in  said  Islands; 
and  the  provisions  of  law  relating  to  the  public  health  and  quarantine 
shall  apply  in  the  case  of  all  vessels  entering  a  port  of  the  United 
States  or  its  aforesaid  possessions  from  said  Islands,  where  the  cus- 
toms officers  at  the  port  of  departure  shall  perform  the  duties  requir- 
ed by  such  law  of  consular  officers  in  foreign  ports. 

Section  three  thousand  and  five,  Revised  Statutes,  as  amended,  and 
other  existing  laws  concerning  the  transit  of  merchandise  through  the 
United  States,  shall  apply  to  merchandise  arriving  at  any  port  of  the 
United  States  destined  for  any  of  its  insular  and  continental  posses- 
sions, or  destined  from  any  of  them  to  foreign  countries. 

Nothing  in  this  Act  shall  be  held  to  repeal  or  alter  any  part  of  the 
Act  of  March  eighth,  nineteen  hundred  and  two,  aforesaid,  or  to  ap- 
ply to  Guam,  Tutuila,  or  Manua,  except  that  section  eight  of  an  Act 
entitled  **An  Act  to  revise  and  amend  the  tariff  laws  of  the  Philippine 
Archipelago,"  enacted  by  the  Philippine  Commission  on  the  seven- 
teenth of  September,  nineteen  hundred  and  one,  and  approved  by  an 
Act  entitled  "An  Act  temporarily  to  provide  revenues  for  the  Philip- 
pine Islands,  and  for  other  purposes,"  approved  March  eighth,  nine- 
teen hundred  and  two,  is  hereby  amended  so  as  to  authorize  the  Civil 
Governor  thereof  in  his  discretion  to  establish  the  equivalent  rates 
of  the  money  in  circulation  in  said  Islands  with  the  money  of  the 
United  States  as  often  as  once  in  ten  days.    (32  Stat.  711.) 

The  laws  relating  to  entry,  dearance,  and  manifests  of  vessels,  mentioned 
in  this  section,  are  contained  in  Title  XXXIV,  "Collection  of  Duties,"  c 
4,  and  in  Title  XLVIII,  "Regulation  of  Commerce  and  Navigation,"  c  2;  and 
the  laws  relating  to  the  collection,  etc.,  of  customs  duties,  also  mentioned 
therein,  are  contained  in  Title  XXXIV,  "Collection  of  Duties." 

The  laws  relating  to  seamen  on  foreign  voyages,  mentioned  in  this  section, 
are  contained  in  Title  LIII,  "Merchant  Seamen." 

R.  S.  Title  XLVIII,  cc.  6,  7,  mentioned  in  this  section  and  amendments 
thereof,  are  set  forth  post,  §§  7997-8038;  and  provisions  relating  to  public 
health  and  quarantine,  also  mentioned  therein,  are  contained  in  Title  LVIII, 
"The  Public  Health." 

R.  S.  §  3005,  as  amended,  mentioned  in  this  section,  is  set  forth  post,  f 
5690. 

The  authentication  of  invoices  of  merchandise  subject  to  duty,  shipped  to 
the  United  States  from  the  Philippine  Islands,  may  be  made  by  the  collector 
or  a  deputy  collector  of  customs,  by  an  amendment  of  R.  S.  {  2844,  by  Act 
June  28,  1906,  c.  3569,  which  is  incorporated  in  R.  S.  §  2844,  post.  §  5537. 

The  provisions  of  sections  1-5  of  Act  March  8,  1902,  c.  140,  32  Stat  54, 
mentioned  in  this  section,  related  to  the  Philippine  tariff,  tonnage  dues,  li- 
censes to  vessels  and  lighterage,  and  were  either  temporary  or  superseded  by 
subsequent  tariff  acts.  Sections  6,  7,  related  to  drawbacks  of  United  States 
internal  revenue  taxes  and  customs  duties  on  articles  shipped  to  the  Philip- 
pines, and  are  set  forth  post,  §§  5674,  5675.  Section  8  made  the  laws  levying 
and  providing  for  the  collection  of  the  tariff  applicable  to  articles  coming  from 
the  Philippines  to  the  United  States,  and  is  set  forth  post,  S  5534.  Section 
9  prescribed  the  evidence  necessary  to  convict  of  treason  and  is  8€t  forth, 
ante,  §  3811. 

R.  S.  §§  4197-4200,  post,  §§  7789-7792,  were  made  applicable  to  trade  be- 
tween the  United  States  and  Hawaii,  Porto  Rico,  Alaska,  the  Philippine 
Islands,  Guam,  and  its  other  noncontiguous  territory,  and  in  the  trade  con- 
ducted between  said  islands  and  territory,  and  in  shipments  from  said  islands 
or  territory  to  other  parts  of  the  United  States,  by  Act  April  29,  1902,  c 
637,  ante,  §  3523. 

The  rates  of  duty  levied  upon  articles  imported  into   the   United  States 
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from  foreign  countries  were  levied  upon  like  articles  coming  from  the  Philips- 
pines,  except  those  produced  or  manufactured  in  the  islands  which  were  ad- 
mitted free  under  certain  restrictions,  by  the  Underwood  Tariff  Act,  Act 
Oct.  8,  1913,  c.  16,  i  IV,  C,  post,  §  5294. 

A  tax  equal  to  the  Philippine  internal-revenue  tax  was  levied  upon  all 
articles  coming  into  the  Philippines  from  the  United  States  or  from  other 
countries,  and  a  tax  equal  to  the  United  States  internal-revenue  tax  upon 
articles  coming  from  the  Philippines  into  the  United  States  by  further  pro- 
vifiions  of  said  Act  Oct  8,  1913,  c.  16,  §  IV,  O,  post,  S  5294. 

Notes  of  Deoisions 


Drawbacks— The  general  purpose  of 
section  30  of  the  act  of  July  24,  1897 
(30  Stat  211),  was  to  provide  that 
whenever  materials  are  brought  into 
the  United  States  under  such  circum- 
stances that  they  are  subject  to  the 
payment  of  duty  and  used  here  in  the 
manufacture  of  finished  articles,  upon 
the  subsequent  exportation  of  such 
manufactured  articles  to  a  foreign 
country  a  drawback  shall  be  allowed  up- 
on the  material  on  which  duty  has  been 
paid.    (1907)  26  Op.'  Atty.  Gen.  355. 

Materials  brought  into  the  United 
States  from  the  Philippine  Islands  on 
which  duty  has  been  paid  under  the 
Philippine  revenue  act  of  March  8, 
1902,  are  to  be  regarded  as  'import- 
ed materials"  within  the  meaning  of  the 
drawback  provision  (section  30)  of  the 
tariff  act  of  July  24,  1897,  although  not 
brought  in  from  a  foreign  country.    Id. 

Drawback  should  be  allowed  under 
section  30  of  the  tariff  act  of  July  24, 
1897,  upon  the  exportation  to  Europe 
of  sirup  manufactured  from  raw  sugar 
which  was  brought  into  the  United 
States  from  the  Philippine  Islands  and 
upon  which  duties  were  paid  under  the 
Philippine  revenue  act  of  March  8, 
1902.    Id. 

Although  most  of  the  definitions  of 
the  words  "import*'  and  "export"  refer 
to  the  taking  of  goods  from  one  country 
to  another,  they  being  ordinarily  the 
only  cases  in  which  import  or  export 
duties  are  imposed,  these  words  may  be 


also  used  in  reference  to  the  taking  of 
goods  from  one  part  of  a  country  to 
another,  or  from  one  state  to  another. 
Id. 

Under  the  special  legislation  relating 
to  the  temporary  organization  of  the 
Philippine  Islands,  they  are  treated  as 
territory  remaining,  as  yet,  outside  of 
the  United  States,  in  a  tariff  sense,  for 
the  purpose  of  imposing  duties  on  arti- 
cles shipped  from  them  "into"  this 
country  analogous  to  those  imposed  on 
imports  from  a  foreign  country,  and 
having  such  status  that  the  term  "im- 
ports" can  be  properly  applied  to  mer- 
chandise brought  from  them  into  the 
United  States.  (1907)  26  Op.  Atty. 
Gen.  356. 

The  spirit  and  letter  of  section  30  of 
the  tariff  act  of  July  24,  1897,  are 
broad  enough  to  include  materials 
brought  into  this  country  from  the  Phil- 
ippine Islands  and  subjected  to  duty  as 
coming  from  a  territory  which,  though 
not  a  foreign  country,  has  not  been 
permanently  incorporated  into  the 
United  States,  and  has  been  tempora- 
rily treated  by  congress  as  not  within 
the  United  States  for  tariff  purposes. 
Id. 

The  word  **imported,"  as  used  in  sec- 
tion 30  of  the  tariff  act  of  July  24, 
1897,  does  not  necessarily  imply  that 
the  materials  on  which  drawback  is  to 
be  allowed  must  have  come  from  a 
foreign  country  in  a  technical  sense.  Id. 


§  3906.  (Superseded.) 

This  section,  which  consisted  of  Act  July  1,  1902,  c.  1369,  S  86,  32  Stat  712, 
required  the  laws  passed  by  the  Philippine  Government  to  be  reported  to  Con- 
gress which  reserved  the  right  to  annul  the  same.  This  provision  was  super- 
seded by  Act  Aug.  29,  1916,  c.  416,  §  19,  ante,  §  3814f. 

This  section  also  required  the  Philippine  Commission  to  make  annual  re- 
port of  all  Its  receipts  and  expenditures  to  the  Secretary  of  War.  This  pro- 
vision was  superseded  by  Act  Aug.  29,  1916,  c  416,  §  24,  ante,  §  3817d. 

§  3907.  (Act  Feb.  6,  1905,  c.  453,  §  1.)  Philippine  govemment 
bonds  exempt  from  taxation. 
All  bonds  issued  by  the  government  of  the  Philippine  Islands,  or 
by  its  authority,  shall  be  exempt  from  taxation  by  the  Govemment  of 
the  United  States,  or  by  the  government  of  the  Philippine  Islands  or 
of  any  political  or  municipal  subdivision  thereof,  or  by  any  State,  or 
by  any  county,  municipality,  or  other  municipal  subdivision  of  any 
State  or  Territory  of  the  United  States,  or  by  the  District  of  Colum- 
bia.   (33  Stat.  689.) 

This  section  and  the  four  sections  next  following  were  part  of  an  act  en- 
titled "An  act  to  amend  an  act  approved  July  first,  nineteen  hundred  and 
two,  entitled  *An  act  temporarily  to  provide  for  the  administration  of  the 
affairs  of  civil  government  in  the  Philippine  Islands,  and  for  other  purposes,' 
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and  to  amend  an  act  approved  March  eighth,  nineteen  hundred  and  two,  en- 
titled *An.  act  temporarily  to  provide  revenue  for  the  Philippine  Islands,  and 
for  other  purposes,'  and  to  amend  an  act  approved  March  second,  nineteen 
hundred  and  three,  entitled  'An  act  to  establish  a  standard  of  value  and  to 
provide  for  a  coinage  system  in  the  Philippine  Islands,'  and  to  provide  for 
the  more  efficient  administration  of  civil  government  in  the  Philippine  Islands, 
and  for  other  purposes." 

Section  3  of  said  act  amended  Act  July  1,  1902,  c  1369,  S  66,  and  is  in- 
corporated into  that  section  as  set  forth  ante,  §  3876. 

Section  7  of  the  act  fixed  the  compensation  of  the  supreme  court  justices 
and  provided  for  the  designation  of  a  temporary  judge  when  necessary  to  con- 
stitute a  quorum  and  is  set  forth   ante,  f  3819. 

Section  8  of  the  act  changed  the  designation  of  the  civil  governor  to  that 
of  governor-general  and  is  set  forth  ante,  S  3805. 

Section  9  of  the  act  amended  Act  July  1,  1902,  c.  1369,  S§  22-25,  29.  31,  36, 
37,  39,  53  and  58,  and  is  incorporated  into  those  sections  as  set  forth  ante, 
U  3832-^3835,  3839,  3841,  3846,  3847.  3849,  3862,  3868. 

Section  10  of  the  act  amended  Act  March  2,  1903,  c.  980,  S  8,  and  is  incor- 
porated into  that  section  as  set  forth  ante,  f  3899. 

Section  11  of  the  act  authorized  the  Philippine  government  to  modify,  sus- 
pend or  rei)eal  the  provisions  respecting  tonnage  dues  enacted  by  the  Philippine 
Commission,  and  ratified  by  Act  March  8,  1902,  c.  140,  32  Stat  54.  It  was 
superseded  by  later  provisions  levying  tonnage  dues,  of  Act  March  3,  1905,  c. 
1408,  §§  14.  15.  33  Stat  975. 

Section  12  of  the  act  repealed  all  acts  and  parts  of  acts  inconsistent  there- 
with. 

§  3908.  (Act  Feb.  6,  1905,  c.  453,  §  2.)  Issuance  of  Philippine  gov- 
ernment bonds  for  public  improvements  authorized;  maximum 
amoimt;  approval  of  President  required. 
For  the  purpose  of  providing  funds  to  construct  port  and  harbor 
works,  bridges,  roads,  buildings  for  provincial  and  municipal  schools, 
court-houses,  penal  institutions,  and  other  public  improvements  for  the 
development  of  the  Philippine  Islands  by  the  general  government 
thereof,  the  said  government  is  authorized  from  time  to  time  to  incur 
indebtedness,  borrow  money,  and  to  issue  and  sell  therefor  (at  not 
less  than  par  value  in  gold  coin  of  the  United  States)  registered  or 
coupon  bonds  of  such  denominations  and  payable  at  such  time  or 
times,  not  later  than  forty  years  after  the  date  of  the  approval  of  this 
Act,  as  may  be  determined  by  said  government,  with  interest  thereon 
not  to  exceed  four  and  one-half  per  centum  per  annum:  Provided, 
That  the  entire  indebtedness  of  said  government  created  by  the  au- 
thority conferred  by  this  section  shall  not  exceed  at  any  one  time 
the  sum  of  five  million  dollars :  And  provided  further,  That  the  law 
of  said  government  creating  the  indebtedness  and  authorizing  the  is- 
sue of  the  bonds  under  this  section  shall  be  approved  by  the  President 
of  the  United  States.    (33  Stat.  689.) 

The  Philippine  Government  and  the  provincial  and  mnnicipal  governments,, 
respectively,  to  issue  bonds  or  other  obligations  to  anticipate  revenues  or  pro- 
tect credit,  but  the  entire  indebtedness  of  the  insular  government  is  not  to  ex- 
ceed at  any  one  time  $15,000,000,  exclusive  of  friar  land  bonds,  nor  that  of 
any  province  or  municipality  to  exceed  7  per  cent,  of  the  aggregate  tax  valua- 
tion of  its  property,  by  Act  Aug.  29,  1916,  c.  416,  i  11,  ante,  §  3812b. 

§  3909.  (Act  Feb.  6,  1905,  c»  453,  §  4.)     Government  authorized  to 
guarantee  railroad  bonds;    contract  of  guaranty;    signature; 
provisions;  contract  indorsed  upon  bonds;  execution  restrict- 
ed;  lien  for  payments  made  by   government;   limitation   of 
amoimt  of  guaranty;  supervision  over  railroads;   appointment 
of  directors;   reports  by  railroads;  original  jurisdiction  of  su- 
preme court  over  guaranty  contract;  law  relating  to  franchises 
applicable. 
For  the  purpose  of  aiding  in  the  construction,  equipment,  operation, 
and  maintenance  of  such  railroads,  using  steam,  electricity,  or  other 
power,  in  the  Philippine  Islands  as  the  Philippine  government  may 
hereafter  specifically  authorize,  the  said  government  is  empowered  to 
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enter  into  a  contract  of  guaranty  with  any  railroad  company  origanized 
pursuant  to  the  laws  of  said  government  or  of  the  United  States  or 
any  state  thereof  undertaking  to  construct,  equip,  operate,  and  main- 
tain any  such  railroad,  whereby  the  said  government  shall  guarantee  . 
interest,  at  not  exceeding  four  per  centum  per  anntun  upon  first  lien 
bonds  to  be  issued  by  such  company,  properly  secured  by  mortgage 
or  deed  of  trust  upon  the  said  railroad,  its  equipment,  franchises,  and 
other  property,  real,  personal,  and  mixed,  then  owned  and  thereafter 
to  be  acquired. 

Such  contract  of  guaranty  shall  be  signed  on  behalf  of  said  govern- 
ment by  the  governor-general  thereof,  and  on  behalf  of  the  railroad 
company  undertaking  Sie  construction,  equipment,  maintenance,  and 
operation  of  said  railroad  by  the  chief  officer  thereof,  thereunto  duly 
authorized  by  the  stockholders  and  directors  of  the  same,  and  shall 
contain,  among  others,  the  following  provisions : 

First.  That  the  total  amount  of  bonds  the  interest  upon  which  is  to 
be  guaranteed  shall  in  no  event  exceed  the  amount  actually  invested 
in  cash  in  the  construction  and  equipment  of  such  railroad,  to  be  de- 
termined as  hereinafter  provided. 

Second.  That  no  debt  except  as  above  provided  shall  be  incurred 
by  the  said  undertaking  railroad  company,  its  successors  or  assigns, 
by  which  a  lien  shall  be  created  upon  such  railroad,  its  equipment 
or  other  property,  prior  to  the  lien  of  said  government  to  secure  the 
repayment  of  the  interest  paid  by  it  under  said  guaranty  without  the 
consent  of  Congress. 

Third.  That  the  said  railroad  shall  be  constructed  and  equipped 
within  the  time  limited  in  the  first  instance  by  the  Philippine  govern- 
ment, or  any  extension  of  said  time  granted  by  said  government  for 
good  cause  shown. 

Fourth.  That  after  the  construction  and  equipment  of  said  rail- 
road in  accordance  with  the  foregoing  provisions  and  all  pthers  of 
the  contract  of  guaranty,  the  railroad  shall  apply  its  gross  earnings 
as  follows :  First,  to  the  necessary  operating  expenses,  including  rea- 
sonable expenses  of  the  corporation ;  *  second,  to  the  necessary  and  or- 
dinary repairs  of  said  railroad  and  its  equipment;  third,  to  such  bet- 
terments and  extraordinary  repairs  of  said  railroad  or  equipment  as 
may  be  first  by  the  governor-general  of  the  islands,  in  writing,  ex- 
pressly consented  to;  fourth,  to  the  payment  of  the  interest  on  the 
bonds,  the  interest  on  which  to  any  extent  shall  have  been  guaranteed 
by  the  Philippine  government  under  this  section. 

The  contract  of  guaranty  shall  be  in  substance  indorsed  upon  said 
bonds  and  signed  by  the  treasurer  of  said  government,  and  the  said 
contract  of  guaranty  shall  not  be  executed  except  upon  satisfactory 
proof  of  the  completion  of  the  railroad  in  sections  of  not  less  than 
twenty  continuous  miles  each,  and  in  such  proportion,  to  be  fixed  from 
time  to  time  by  said  government,  as  the  actual  capital  invested  in  com- 
pleted road  and  acquired  equipment  shall  bear  to  the  capital  required 
for  the  completion  and  equipment  of  the  entire  road,  to  be  determined 
by  the  said  government. 

All  payments  made  under  any  such  guaranty  shall  be  from  the  time 
the  same  are  paid  a  lien  upon  said  railroad  and  its  property  then  owned 
and  thereafter  to  be  acquired  subject  only  to  the  lien  of  the  mortgage 
or  deed  of  trust  executed  to  secure  the  bonds,  the  interest  upon  which 
shall  have  been  so  guaranteed,  and  the  total  sum  paid  under  such 
guaranty  shall  at  the  expiration  thereof  be  payable  to  said  Philip- 
pine government  upon  demand,  and  in  default  of  such  payment  the 
said  lien  shall  be  immediately  foreclosable. 

Provided,  That  in  no  event  shall  the  total  annual  contingent  liability 
of  said  government  under  the  guaranties  authorized  by  this  section  at 
any  time  exceed  the  sum  of  one  million  two  hundred  thousand  dollars, 
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and  no  such  guaranty  shall  continue  for  a  longer  period  than  thirty 
years. 

For  the  further  security  of  the  Philippine  government  said  govern- 
ment shall  declare  the  proper  rules  for  ascertaining  clearly  the  cash 
capital  actually  invested  in  said  railroads  and  the  net  income  actually 
received  on  said  capital  so  invested,  and  shall  provide  for  supervision 
by  said  Philippine  government,  through  the  auditing,  engineering  and 
railroad  bureaus  thereof  and  by  such  other  agencies  as  may  be  fixed 
by  law,  of  the  conduct  of  the  finances  of  the  road,  and  of  its  location, 
construction,  operation,  and  maintenance. 

The  Philippine  government  shall  appoint  two  members  of  the  board 
of  directors  of  any  undertaking  company  the  interest  on  whose  bonds 
shall  be  guaranteed  as  provided  in  this  section. 

Each  such  railroad  company  shall  make  such  reports  from  time 
to  time  as  to  its  receipts  and  expenditures,  in  such  form  and  substance 
and  sworn  to  by  such  officials,  as  may  be  prescribed  by  the  Philippine 
government. 

The  supreme  court  of  the  Philippine  Islands  shall  have  original  and 
exclusive  jurisdiction  in  all  actions,  proceedings  or  suits  at  law  or  in 
equity  brought  by  the  Philippine  government  against  any  person  or 
corporation  involving  the  construction  of  this  section  or  any  right 
existing  under,  duty  enjoined  or  act  prohibited  by  said  section  or  any 
contract  made  in  pursuance  thereof;  and  jurisdiction  is  hereby  vested 
in  the  supreme  court  to  make  such  order,  to  enter  such  judgment  de- 
cree and  to  take  such  proceedings  in  enforcement  thereof  as  may  be 
proper.  During  the  vacations  of  said  court  the  chief  justice  or  any 
judge  thereof  shall  have  all  the  power  to  grant  restraining  orders,  or- 
ders of  injunction,  to  appoint  receivers,  or  to  do  any  other  act  un- 
der authority  herein  granted,  that  a  judge  of  a  court  of  general  ju- 
risdiction may  do  in  the  vacation  of  court. 

Section  seventy-four  of  an  Act  entitled  "An  Act  temporarily  to 
provide  for  the  administration  of  the  affairs  of  civil  government  in 
the  Philippine  Islands,  and  for  other  purposes,"  approved  July  first, 
nineteen  hundred  and  two,  so  far  as  the  same  is  not  in  conflict  with  the 
provisions  of  this  section,  is  hereby  made  applicable  to  the  corpora- 
tions the  interest  upon  whose  bonds  or  any  part  thereof  shall  be  guar- 
anteed under  the  provisions  hereof.  (33  Stat.  690.) 
See  notes  to  section  1  of  this  act,  ante,  S  3907. 

Act  July  1, 1902,  c.  1369,  §  74,  82  Stat.  709,  mentioned  in  the  last  paragraidi 
of  this  section,  was  superseded  by  similar  provisions  contained  in  Act  Aug.  29, 
1916,  c.  416,  i  28,  ante,  S  3884. 

Notes  of  Deoislons 

Spanish  oonoessions.— As  to  Spanish     inces  or  of  the  United  States,  see  (1900) 
concessions    ^r    railroads    and    tele-      23  Op.  Atty.  Gen.  181,  195. 
graphs,  and  liability  of  Philippine  prov- 

§  3910.  (Act  Feb.  6,  1905,  c.  453,  §  5.)  Railroad  material  may  be 
admitted  free  of  duty. 
Material  imported  into  the  Philippine  Islands  for  the  construction 
and  equipment  of  railroads  therein  may,  in  the  discretion  of  the  gen- 
eral government  of  said  islands,  under  rules  and  regulations  to  be  by 
it  prescribed,  be  admitted  free  of  duty.    (33  Stat.  692.) 

§  3911.  (Act  Feb.  6,  1905,  c.  453,  §  6.)     Administration  of  immi- 
gration laws  in  force  in  Philippine  Islands. 

That  the  immigration  laws  of  the  United  States  in  force  in  the  Philip- 
pine Islands  shall  be  administered  by  the  officers  of  the  general  govern- 
ment thereof  designated  by  appropriate  legislation  of  said  government,' 
and  all  moneys  collected  under  said  laws  as  duty  or  head  tax  on  alien 
immigrants  coming  into  said  islands  shall  not  be  covered  into  the  gen- 
eral fund  of  the  Treasury  of  the  United  States,  but  shall  be  paid  into 
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the  treasury  of  said  islands  to  be  used  and  expended  for  the  government 
and  benefit  of  said  islands.    (33  Stat.  692.) 

A  head  tax  upon  all  aliens  entering?  the  United  States  was  levied  by  Act 
Feb.  20,  1907,  c.  1134,  §  1,  post,  §  4242,  and  was  required  to  be  covered  into 
the  United  States  Treasury  by  Act  March  4,  1909,  c.  299,  S  1,  post,  §  4243. 

The  laws  relating  to  the  exclusion  of  Chinese  from  the  United  States  were 
made  applicable,  with  certain  modifications,  to  the  Philippine  Islands,  by 
Act  April  29,  1902,  c.  641,  post,  §§  4337-^339. 

§  3912.  (Act  April  29,  1908,  c.  152,  §  1.)  Government  of  Phaip- 
pine  Islands  authorized  temporarily  to  regulate  transportation 
of  merchandise  and  passengers  between  ports,  etc.,  in  Philip- 
pine Archipelago. 

Until  Congress  shall  have  authorized  the  registry  as  vessels  of  the 
United  States  of  vessels  owned  in  the  Philippine  Islands,  the  govern- 
ment of  the  Philippine  Islands  is  hereby  authorized  to  adopt,  from 
time  to  time,  and  enforce  regulations  governing  the  transportation 
of  merchandise  and  passengers  between  ports  or  places  in  the  Philip- 
pine Archipelago.    (35  Stat.  70.) 

This  was  the  first  section  of  an  act  entitled  "An  act  to  repeal  an  act  ap- 
proved April  thirtieth,  nineteen  hundred  and  six,  entitled  'An  act  to  regulate 
shipping  in  trade  between  ports  of  the  United  States  and  ports  or  places  in 
the  Philippine  Archipelago,  between  ports  or  places  in  the  Philippine  Archipel- 
ago, and  for  other  purposes,'  and  for  other  purposes.'* 

Section  2  of  said  Act  April  29,  1908,  c.  152,  prescribed  the  tonnage  duties 
payable  on  all  foreign  vessels  coming  into  the  United  States  from  the  Philip- 
pine Islands,  and  is  set  forth  post,  $  7813. 

Sections  3-5  of  said  act  are  set  forth  post,  §§  3913-3915. 

Section  6  of  said  act  repealed  Act  April  30,  1906,  c.  2071,  34  Stat  154, 
and  all  conflicting  laws  and  parts  of  laws.  Said  Act  April  30,  1906,  c.  2071, 
contained  different  provisions  relating  to  the  same  subject,  re-enacted  from 
the  previous  Act  April  15,  1904,  c  1314,  33  Stat  181,  which  was  superseded 
thereby. 

§  3913.  (Act  April  29,  1908,  c.  152,  §  3.)     Restrictions  on  transpor- 
tation of  passengers  and  merchandise  between  ports  of  United 
States  not  applicable  to  forefgn  vessels  engaging  in  trade  be- 
tween Philippine  Islands  and  United  States. 
The  provisions  of  law  restricting  to  vessels  of  the  United  States 
the  transportation  of  passengers  and  merchandise  directly  or  indirectly 
from  one  port  of  the  United  States  to  another  port  of  the  United 
States  shall  not  be  applicable  to  foreign  vessels  engaging  in  trade  be- 
tween the  Philippine  Islands  and  the  United  States.    (35  Stat.  70.) 
See  notes  to  section  1  of  this  act,  ante,  §  3912. 

§  3914.  (Act  April  29,  1908,  c.  152,  §  4.)  Licenses  to  vessels  in 
lighterage  or  other  harbor  business  in  Philippine  Islands. 
The  Philippine  Commission  shall  be  authorized  and  empowered  to 
issue  licenses  to  engage  in  lighterage  or  other  exclusively  harbor  busi- 
ness to  vessels  or  other  craft  actually  engaged  in  such  business  at 
the  date  of  the  passage  of  this  Act  and  to  vessels  or  other  craft  built 
in  the  Philippine  Islands  or  in  the  United  States  and  owned  by  citi- 
zens of  the  United  States  or  by  inhabitants  of  the  Philippine  Islands. 
(35  Stat.  70.) 

See  notes  to  section  1  of  this  act,  ante,  |  3912. 

This  section  superseded  a  previous  similar  provision  contained  in  Act  March 
8,  1902,  c.  140,  I  3,  82  Stat.  54. 

§  3915.  (Act  April  29,  1908,  c.  152,  §  5.)  Administration  by  Gov- 
ernment of  Philippine  Islands  of  navigation  laws  in  regard  to 
vessels  arriving  in  Philippine  Islands. 

Such  of  the  navigation  laws  of  the  United  States  as  are  in  force 
in  the  Philippine  Islands  in  regard  to  vessels  arriving  in  the  Philip- 
pine Islands  from  the  mainland  territory  and  other  insular  possessions 
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of  the  United  States  shall  continue  to  be  administered  by  the  proper 
officials  of  the  government  of  the  Philippine  Islands.    (35  Stat  70.) 
See  notes  to  section  1  of  this  act,  ante,  |  8912. 

Decisions  Relating  to  Subject  in  General 


Military   ocoupation   of  territory.— A 

military  occupation  giving  the  right  to 
exercise  governmental  authority  is  an 
occupation  plus  possession  of  the  ene- 
my's country  for  the  purpose  of  holding 
it  temporarily  at  least  MacLeod  t.  U. 
S.  (1913)  33  Sup.  Ct  955,  229  U.  S. 
416,  57  L.  Ed.  1200. 

The  authority  of  the  military  com- 
mander at  Manila  during  military  oc- 


cupation to  control  shipments  by  per- 
sons trading  at  Manila  and  vessels  sail- 
ing from  there  of  American  registra- 
tion did  not  extend  to  collection  of  du- 
ties on  a  cargo  imported  by  residents 
of  Manila  from  a  foreign  port  to  a  port 
in  the  island  of  Gebu,  then  occupied  by 
a  de  facto  insurgent  government  which 
had  required  payment  of  like  duties.  Id. 


CHAPTER  THREE   E 


Guano  Islands 

This  chapter,  inserted  here  as  additional  to  the  original  chapters  of  Title 
XXIII  of  the  Revised  Statutes,  includes  B.  S.  If  5570-5578,  relating  to  the 
acquisition  and  control  of  guano  islands.  These  sections  constituted  a  sepa- 
rate title  in  the  Revised  Statutes,  Titie  LXXII,  ''Guano  Islands,"  but  since 
Title  XXIII,  in  this  compilation,  includes  the  insular  possessions,  as  well  as 
the  Territories,  of  the  United  States,  those  sections  are  made  a  chapter  of 
this  titie. 


Sec 

3916.  Glaim    of    United    States   to    is- 

lands. 

3917.  Notice  of  discovery,  and  proofs  to 

be  furnished. 
8918.  Completion   of  proof  in   case   of 

death  of  discoverer.  < 

3919.  Exclusive  privileges  of  discoverer. 


Sec 

3920.  Restrictions  upon  exportation. 

3921.  Regulation  of  guano  trade. 

3922.  Criminal  jurisdiction. 

3923.  Employment  of  land  and   naval 

forces. 

3924.  Right  to  abandon  islands. 


§  3916.  (R.  S.  §  5570.)     Claim  of  United  States  to  islands. 

Whenever  any  citizen  of  the  United  States  discovers  a  deposit  of 
guano  on  any  island,  rock,  or  key,  not  within  the  lawful  jurisdic- 
tion of  atiy  other  government,  and  not  occupied  by  the  citizens  of 
any  other  government,  and  takes  peaceable  possession  thereof,  and 
occupies  the  same,  such  island,  rock,  or  key  may,  at  the  discretion 
of  the  President,  be  considered  as  appertaining  to  the  United  States. 
Act  Aug.  18,  1856,  c  164,  I  1«  H  Stat.  119. 

Notes  of  Deotsions 


Constitutionality  of  actw— The  Guano 
Islands  Act  of  August  18,  1856,  re- 
enacted  in  this  and  the  following  sec- 
tions, is  constitutional,  and  jurisdiction 
of  such  islands  may  be  acquired  by 
virtue  thereof.  Jones  v.  U.  S.  (1890) 
11  Sup.  Ct.  80,  82,  137  U.  S.  202,  34  L. 
Ed.  691. 

Acquisition      of     IslandSw— Executive 

acts  held  to  clearly  prove  that  the 
t>re8ident,  in  the  exercise  of  the  discre- 
tionary power  conferred  on  him  by  the 
constitution  and  the  act  of  congress, 
had  been  satisfied  that  the  island  of 
Navassa  was  not  within  the  jurisdic- 
tion of  Hayti,  or  of  any  foreign  govern- 
ment, and  that  it  should  be  considered 
as  appertaining  to  the  United  States. 
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Jones  V.  U.  S.  (1890)  11  Sup.  Ct  80, 85, 
137  U.  S.  202,  34  L.  Ed.  691. 

In  determining  whether  or  not  the 
executive  has  declared  that  an  island 
is  within  the  jurisdiction  of  the  United 
States,  the  court  is  not  confined  to  the 
averments  in  the  pleadings  and  the 
documents  set  out  in  the  record,  but 
will  take  judicial  notice  of  the  acts  of 
the  executive  relative  to  such  islands 
and  will  ascertain  the  facts  from  the 
records  of  the  department  of  state.    Id. 

What  facts  must  be  established  to 
justify  the  President  in  considering  a 
guano  island  as  appertaining  to  the 
United  States.  Manner  of  proceeding, 
and  substance  of  bond  to  be  given  by 
the  discoverer.  (1857)  9  Op.  Atty.  Gen. 
80. 
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The  island  must  be  taken  possession  ment    and    that   of   a   foreign   nation, 

of    and    actually    occupied,    conditions  (1859)  9  Op.  Atty.  Gen.  406. 

which  are  not  complied  with  by  a  mere  Revocation   of   proclamation  relative 

symbolical    possession    or    occupancy,  to    Rowland's    Island,    in    the    Pacific 

(1859)  9  Op.  Atty.  Gen.  364.  Ocean,  see   (1865)   11  Op.  Atty.  Gen. 

No  claim  can  have  any  earlier  incep-  897. 

tion  than  the  actual  discovery  of  guano  Title  to  certain  gaano  islands  in  the 

deposit,    possession    taken,   and   actual  Pacific  Ocean,  see  (1873)  14  Op.  Atty. 

occupancy  of  the  island,  rock,  or  key  Gen.  698. 

whereon  it  is  found.    Id.  Cited    without    definite    applloatlon, 

The  President  has  no  power  to  annex  Downes  v.  Bid  well  (1901)  21  Sup.  Ct. 

a   guano  island   to   the   United   States  770,  794,  182  U.  8.  244,  45  L.  Ed.  1088 

while  a  diplomatic  question  as  to  juris-  (concurring  opinion) ;    Johnson  v.  U.-  S. 

diction  is  pending  between  this  govern-  (1912)   32  Sup.  Ct.  748,  751,  225  U. 

S.  405,  56  L.  Ed.  1142. 

§  3917.  (R.  S.  §  5571.)     Notice  of  discovery,  and  proofs  to  be  fur- 
nished. 

The  discoverer  shall,  as  soon  as  practicable,  give  notice,  verified 
by  affidavit,  to  the  Department  of  State,  of  such  discovery,  occupation, 
and  possession,  describing  the  island,  rock,  or  key,  and  the  latitude 
and  longitude  thereof,  as  near  as  may  be,  and  showing  that  such  pos- 
session was  taken  in  the  name  of  the  United  States;  and  shall  fur- 
nish satisfactory  evidence  to  the  State  Department  that  such  island, 
rock,  or  key  was  not,  at  the  time  of  the  discovery  thereof,  or  of  the 
taking  possession  and  occupation  thereof  by  the  claimants,  in  the  pos- 
session or  occupation  of  any  other  government  or  of  the  citizens  of 
any  other  government,  before  the  same  shall  be  considered  as  apper- 
taining to  the  United  States. 

Act  Aug.  18,  1856,  c.  164,  {  1,  11  Stat.  119. 

Notes  of  Deoisions 

See  note  under  §  3916,  ante. 

Cited  without  definite  application, 
Wenberg  v.  A  Cargo  of  Mineral  Phos- 
phate (D.  O.  1883)  16  Fed.  285,  287. 

§  3918.  (R.  S.  §  5572.)     Completion  of  proof  in  case  of  death  of 

discoverer. 
If  the  discoverer  dies  before  perfecting  proof  of  discovery  or  fully 
complying  with  the  provisions  of  the  preceding  section,  his  widow, 
heir,  executor,  or  administrator,  shall  be  entitled  to  the  benefits  of 
such  discovery,  upon  complying  with  the  provisions  of  this  Title ;  but 
nothing  herein  shall  [be  held  to  impair  any  rights  of  discovery]  or 
any  assignment  by  a  discoverer  heretofore  recognized  by  the 
United  States. 

Act  April  2,  1872,  c.  81,  §  1,  17  Stat  48. 

Notes  of  Deoisioiui 

See  note  under  §  3916,  ante.  Duncan    v.    Navassa    Phosphate    Oo. 

Dower  rights.— A  discoverer  has  only  (1891)  11  Sup.  Ot  242,  243,  137  U.  S. 

A  revocable  license  to  occupy  the  island  647,  34  L.  Ed.  825,  affirming  GraMn  v. 

and  remove  the  guano,  which  is  an  es-  Nevassa  Phosphate  Co.    (C.   0.  1888) 

tate  at  the  will  of  the  United  States,  35  Fed.  474,  476. 
in  which  his  widow  cannot  have  dower. 

§  3919.  (R.  S.  §  5573.)     Exclusive  privileges  of  discoverer. 

The  discoverer,  or  his  assigns,  being  citizens  of  the  United  States, 
may  be  allowed,  at  the  pleasure  of  Congress,  the  exclusive  right  of 
occupying  such  island,  rocks,  or  keys,  for  the  purpose  of  obtaining 
guano,  and  of  selling  and  delivering  the  same  to  citizens  of  the  United 
States,  to  be  used  therein,  and  may  be  allowed  to  charge  and  receive 
for  every  ton  thereof  delivered  alongside  a  vessel,  in  proper  tubs, 
within  reach  of  ship's  tackle,  a  sura  not  exceeding  eight  dollars  per 
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ton  for  the  best  quality,  or  four  dollars  for  every  ton  taken  while  in 
its  native  place  of  deposit. 

Act  Aug.  18,  1856,  c.  164,  {  2,  11  SUt  119. 

Notes  of  Deotsions 

See  notes  under  H  3916,  3918,  ante. 

§  3920.  (R.  S.  §  5574.)     Restrictions  upon  exportation. 

No  guano  shall  be  taken  from  any  such  island,  rock,  or  key,  ex- 
cept for  the  use  of  the  citizens  of  the  United  States  or  of  persons 
resident  therein.  The  discoverer,  or  his  widow,  heir,  executor,  admin- 
istrator, or  assigns,  shall  enter  into  bond,  in  such  penalty  and  with 
such  sureties  as  may  be  required  by  the  President,  to  deliver  the  guano 
to  citizens  of  the  United  States,  for  the  purpose  of  being  used  therein, 
and  to  none  others,  and  at  the  price  prescribed,  and  to  provide  all 
necessary  facilities  for  that  purpose  within  a  time  to  be  fixed  in  the 
bond;  and  any  breach  of  the  provisions  thereof  shall  be  deemed  a 
forfeiture  of  all  rights  accruing  under  and  by  virtue  of  this  Title.  This 
section  shall,  however,  be  suspended  in  relation  to  all  persons  who 
have  complied  with  the  provisions  of  this  Title,  for  five  years  from  and 
after  the  fourteenth  day  of  July,  eighteen  hundred  and  seventy-two. 

Act  Aug.  18,  1856,  c.  164,  §  2,  11  Stat  119.    Act  July  28,  1866,  c  298,  |  3, 
14  Stat  328.    Act  AprU  2,  1872,  c.  81,  {  1,  17  Stat  48. 

Notes  of  Deeisioiui 

See  notes  under  H  3916,  3918,  ante.  sidering  the  legal  or  equitable  rights  of 

Bondw— The  fact  that  a  discoverer,  or  other  parties  to  share  in  the  profits  of 

his  assignee,  may  have  violated  the  con-  the  speculation,  which  are   to  be  left 

ditions   of   the   bond   required   by  this  ^or  the  determination  of  the  proper  ju- 

section,  held  not  to  impair  the  domin-  dicial   tribunals.      (1859)    9  Op.  Atty. 

ion  of  the  United  States  or  the  juris-  <^en.  364. 

diction  of  their  courts.    Jones  v.  U.  S.  The  President  has  no  duty  to  per- 

(1890)  11  Sup.  Ct  80,  88,  187  U.  S.  form  in  respect  to  an  application  by 

202,  84  L.  EkI.  691.  the   sureties  in  a  bond   given   to   the 

In  determining  the  proper  party  to  United  States  under  the  statute  to  be 

give  the  bond  required,  the  political  de-  released  from  their  obligation  in  conse- 

partment  of  the  government  can  only  quence  of  a  breach  of  the  bond  by  their 

look  to  the  party  complying  with  the  principaL     (1864)    11  Op.  Atty.  Oen. 

conditions  of  the  statute,  without  con-  30. 

§  3921.  (R.  S.  §  5575.)     Regulation  of  guano  trade. 

The  introduction  of  guano  from  such  islands,  rocks,  or  keys,  shall 
be  regulated  as  in  the  coasting-trade  between  diflferent  parts  of  the 
United  States,  and  the  same  laws  shall  govern  the  vessels  concerned 
therein. 

Act  Aug.  18,  1856,  c  164,  {  3,  U  Stat  120. 

Notes  of  Deolsioiui 

See  note  under  {  3916,  ante.  1865,  c  80,  repeals  that  part  of  Act 

Transportation.— A  contract  to  carry  Aug.  18. 1856,  c.  164.  which  requires  the 

guano  from  Roncados,  in  the  Guano  Is-  trade  in  guano  from  guano  islands  to  be 

lands,   to  Wilmington,   U.   S.  A.,  in  a  carried  on  in  coasting  vessels;   and  for 

foreign  vessel,  was  illegal  under  R.  S.  §  two  years  from  and  after  July  14. 1865, 

4347   (superseded:    see  §  8097.   post),  all  persons  who  have  complied  with  the 

and   the  freight  thereon  could  not  be  act  of  1866,  §  2,  may  export  guano  in 

collected.    Petrel  Guano  Co.  v.  Jarnette  any  vessels  which  may  lawfully  export 

(C.  C.  1885)  25  Fed.  675,  677.  merchandise   from    the   United   States. 

The  eighth  section  of  Act  March  3,  (1866)  11  Op.  Atty.  Gen.  614. 

§  3922.  (R.  S.  §  5576.)     Criminal  jurisdiction. 

All  acts  done,  and  offenses  or  crimes  committed,  on  any  such 
island,  rock,  or  key,  by  persons  who  may  land  thereon,  or  in  the  wa- 
ters adjacent  thereto,  shall  be  deemed  committed  on  the  high  seas, 
on  board  a  merchant-ship  or  vessel  belonging  ,to  the  United  States ; 
and  shall  be  punished  according  to  the  laws  of  the  United  States 
relating  to  sudi  ships  or  vessels  and  offenses  on  the  high  seas,  which 
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laws  for  the  purpose  aforesaid  are  extended  over  such  islands,  rocks, 
and  keys. 

Act  Aug.  18,  1856,  c.  164,  f  6,  11  Stat  120. 

This  section,  in  so  far  as  it  applied  to  the  crimes  defined  in  chapter  11  of 
the  Oriminal  Code,  post,  §§  10445-10462,  was  superseded  by  the  provision 
making  pnnishable  those  crimes  when  committed  **on  any  island,  rock,  or  key, 
containing  deposits  of  guano,  which  may,  at  the  discretion  of  the  President, 
be  considered  as  appertaining  to  the  United  States,"  contained  in  Grim.  Ck)de, 
I  272,  subd.  4,  post,  {  10445. 

Notes  of  Dedsioiui 

See  note  under  §  3916,  ante.  It  was  competent  for  Congress  to  ex- 

Jnrisdlctlon^— This   section   does   not  ^^^^   ^^   criminal  jurisdiction   of   the 

extend  the  admiralty  jurisdiction  over  federal  courts  to   the  islands.     Jones 

land,  but  simply  extends  the  operation  ▼•  U-  S.  (1890)  11  Sup.  Ct  80,  83,  137 

of  the  statutes  relating  to  crimes  and  U-  S.  202,  34  L.  Ed.  691. 

punishments  to  the  islands  which  may  ni**.i     ^i*u^^*    .a««.i*«     «..-ii^..*i«- 

have  been  determined  bv  the  nresident  ^^*®^     Without     definite     application, 

nave  oeen  aeterminea  ny  tne  presioent  Q^^^f^i^  ^   Nevassa  Phosphate  Co.  (C. 

to    appertain    to    the    United    States.  n    iftftQ^    qk  ^IT  a^a    A'li    Zpr\J:2a 

Jones  V.  U.  S.  (1890)  137  U.  S.  202,  11  figOl^ll  I^d   Ct  ^   iS  U   S  ^7 

Sup.  Ct  80,  83,  34  L.  Ed.  691;    Smith  ii  t    ™   qok^'               '                          ' 

T.  Same  (1890)  187  U.  S.  224,  11  Sup.  ^  ^  ^-  »^- 
Ot  88,  84  L.  Ed.  700. 

§  3923.  (R.  S.  §  5577.)     Employment  of  land  and  naval  forces. 

The  President  is  authorized,  at  his  discretion,  to  employ  the  land 
and  naval  forces  of  the  United  States  to  protect  the  rights  of  the 
discoverer  or  of  his  widow,  heir,  executor,  administrator,  or  assigns. 
Act  Aug.  18,  1856,  c  164,  {  5.  11  Stat  120. 

Notes  of  Deoisioiui 

See  note  under  §  3916,  ante. 

§  3924.  (R.  S.  §  5578.)     Right  to  abandon  islands. 

Nothing  in  this  Title  contained  shall  be  construed  as  obliging  the 
United  States  to  retain  possession  of  the  islands,  rocks,  or  keys,  after 
the  guano  shall  have  been  removed  from  the  same. 
Act  Aug.  18,  1856,  c  164,  {  4,  11  Stat  120. 

Notes  of  Deoisioiis 

See  note  under  §  3916,  ante. 
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CIVIL  RIGHTS 


Sec 

3925. 

3926. 

3927. 

3928. 


3929. 

3930. 
3931. 

3932. 


Equal  rights  under  the  law. 

Equal  rights  in  inns,  public  con- 
veyances, theaters,  etc. 

Penalty  for  violation  of  act;  elec- 
tion of  remedy. 

Jurisdiction  of  prosecutions  and 
actions  for  violation  of  act;  offi- 
cers required  to  institute  and 
prosecute  proceedings;  failure  of 
district   attorney   to    prosecute. 

Jurors  not  to  be  excluded  on  ac- 
count of  race  or  color. 

Review  of  proceedings  under  act. 

Rights  of  citizens  in  respect  to 
real  and  personal  property. 

Civil  action  for  deprivation  of 
rights. 

(1)  Conspiracy  to  prevent  officer 

from  performing  duties. 

(2)  Conspiracy  to  intimidate  par- 

ty, witness  or  juror,  or  to 
obstruct  justice. 


Seo* 

8934. 
3935. 


8937. 


3939. 

3940. 
3941. 

3942. 
8943. 

3944. 
3945. 


(3)  Conspiracy  to  deprive  a  dti- 
zen  of  his  rights  or  privi- 
leges. 

Action  for  neglect  to  prevent  con- 
spiracy. 

District  attorney,  etc.,  to  prose- 
cute. 

Commissioners. 

They  may  appoint  persons  to 
execute  warrants,  etc. 

Marshal  to  obey  precepts,  etc. 

Marshal  refusing  to  receive  or  ex- 
ecute process. 

Fees  of  district  attorney,  etc. 

Of  persons  appointed  to  execute 
process,  etc 

Speedy  trial. 

Aid  of  the  military  and  naval 
forces. 

Peonage  abolished. 

Foregoing  section,  how  enforced. 


§  3925.  (R.  S.  §  1977.)     Equal  rights  under  the  law. 

All  persons  within  the  jurisdiction  of  the  United  States  shall  have 
the  same  right  in  every  State  and  Territory  to  make  and  enforce 
contracts,  to  sue,  be  parties,  give  evidence,  and  to  the  full  and  equal 
benefit  of  all  laws  and  proceedings  for  the  security  of  persons  and 
property  as  is  enjoyed  by  white  citizens,  and  shall  be  subject  to  like 
punishment,  pains,  penalties,  taxes,  licenses,  and  exactions  of  every 
kind,  and  to  no  other. 

Act  May  31, 1870,  c.  114,  {  16,  16  Stat.  144. 


Notes  of  Deoiaioiui 


1. 
2. 
3. 

4. 

6. 
6. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 

17. 
18. 
19. 
20. 
21. 
22. 


O^eral  scope  of  statute. 

E^ect   on    state   laws. 

Nature,  purpose,   and  validity  of  ciril 
Hghts  bill   of  1866. 

Validity. 

Social  intercourse. 
Marriage  between  the  races. 
Rights  of  negroes  in  general. 

Schools. 

Selection  of  Jurors. 

Banishment  of  negroes. 
Indentures  of  negro  apprentices. 
Crimes  against  negroes. 

Indictment 

Rights  of  laborers. 
Emplojrment  of  alien. 

Deprivation  of  right  to  set  off  foreign 

Judgment. 
Conspiracy. 

Discrimination  as  to  punishment. 
Failure  to  prosecute. 
Competency  of  witnesses. 
Jurisdiction  of  federal  courts. 
Judicial  Code. 


1.  General  scope  of  statute.— This 
and  section  3931,  post,  partially  enuiner- 
ate  the  rights  and  immunities  intended 
to  be  guaranteed  by  the  constitutioiu 
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Strauder  v.  West  Virginia  (1879)  100 
U.  S.  303,  811,  25  L.  Ed.  664. 

The  object  of  this  section  and  section 
3931,  post,  was  to  place  the  colored 
race,  in  respect  of  civil  rights,  on  a 
level  with  whites,  and  they  make  the 
rights  and  responsibilities,  civil  and 
criminal,  of  the  two  races,  exactly  the 
same.  Virginia  v.  Rives  (1879)  100 
D.  S.  313,  817,  318,  25  L.  Ed.  667. 

This  section,  so  far  as  it  confers 
rights,  is  not  limited  to  negroes  and 
colored  persons.  It  confers  rights  on 
white  persons,  and  puts  in  the  form  of 
statute  what  has  been  substantially  or- 
dained by  the  constitution.  Kentucky 
V.  Powers  (O.  O.  1905)  139  Fed.  452. 

2.  — -  Effect  on  state  laws^— Where 
the  effect  of  a  state  statute  limiting 
the  right  of  foreign  corporations  to 
sue  in  its  courts  is  to  deprive  a  corpo- 
ration of  another  state  of  the  equita- 
ble right  to  set  off  against  a  judgment 
rendered  against  it  in  such  courts  a 
Judgment  in  its  favor  against  the  plain- 
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tiff  therein,  rendered  in  another  state, 
Buch  corporation  is  deprived  of  its  con- 
stitutional right  to  have  full  faith  and 
credit  given  to  such  judgment,  and  also 
of  the  right  to  the  full  and  equal  bene- 
^t  of  all  laws  and  proceedings  given 
it  by  this  section.  Anglo-American 
Provision  Co.  v.  Davis  Provision  Co. 
(C.  0.  1900)  105  Fed.  536. 

Act  Feb.  28,  1803,  c.  10,  prohibiting 
the  importation  of  certain  persona  of 
color  into  certain  states  of  the  Union, 
is  not  repealed  by  the  thirteenth 
amendment  of  the  coDStitution,  or  by 
the  civil  rights  act  of  April  9,  1866. 
(1868)   12  Op.  Atty.  Gen.  413. 

The  laws  of  Florida  of  November  22, 
1829,  and  February  10,  1832,  so  far  as 
they  apply  to  colored  British  subjects, 
are  not  repugnant  to  the  civil  rights 
act.     Id. 

3.  Nature,  purpose,  and  validity  of 
civil  rights  bill  of  1866.— This  bill  is 
not  a  penal  statute,  but  a  remedial  one, 
and  is  to  be  liberally  construed.  U.  S. 
T.  Rhodes  (C.  O:  1866)  Fed.  Cas.  No. 
16,151. 

This  act  was  within  the  power  con- 
ferred upon  congress  by  the  thirteenth 
amendment,  on  the  subject  of  slavery, 
under  which  it  had  full  power  to  pass 
all  laws  deemed  proper  for  its  entire 
eradication  in  any  form.  U.  S.  v. 
Cruikshank  (C.  C.  1874)  Fed.  Cas.  No. 
14,897.  It  was  intended  for  the  protec- 
tion of  citizens  of  the  United  States  in 
enjoyment  of  certain  rights  without 
discrimination  on  account  of  race,  col- 
or, or  previous  condition  of  servitude. 
U.  a  V.'  Cruikshank  (1875)  92  U.  S. 
642,  555,  23  L.  Ed.  588.  While  not  in- 
tended to  enlarge  the  privileges  and 
immunities  of  white  citizens,  it  furnish- 
ed additional  guaranties  and  remedies 
to  secure  their  enjoyment  Live- Stock 
Dealers'  &  Butchers'  Ass'n  v.  Crescent 
City  Live- Stock  Landing  &  Slaughter- 
House  Co.  (C.  C.  1870)  Fed.  Cas.  No. 
8,408. 

The  civil  rights  act  of  April  9,  1866, 
was  intended  to  protect  against  legal 
disabilities  snd  legal  impediments,  and 
not  private  infringements  of  the  rights 
secured,  through  prejudice  or  other- 
wise, when  the  laws  are  impartial  and 
sufficient.  Louisiana  v.  Dubuclet  (C. 
C.  1877)  Fed.  Cas.  No.  8,538. 

The  first  section  of  the  civil  rights 
bill  of  1866,  passed  by  congress  under 
the  thirteenth  amendment  and  now 
covered  in  substance  by  this  section, 
prescribes  perfect  equality  of  civil 
rights  between  the  white  and  the  color- 
ed races,  and  is  a  privilege  given  or  se- 
cured by  the  Constitution  and  laws  of 
the  United  States.  Ex  parte  Riggins 
(C.  C.  1904)  134  Fed.  404,  order  re- 
versed Riggins  V.  U.  S.  (1905)  26  Sup. 
Ct  147,  199  U.  S.  547,  50  L.  Ed.  303. 

4. Validity.— The  civil  rights  bill 

is  constitutional.  U.  S.  v.  Rhodes  (O. 
O.  1866)  Fed.  Cas.  No.  16.151;  In 
re    Turner    (0.    C.    1867)    Fed.    Cas. 


No.  14,247;  Kelley  t.  State  (1869)  25 
Ark.  892.  It  was  enacted  by  virtue 
of  Const  U.  &  Amend.  13.  Bx 
parte  Virginia  (1879)  100  U.  S.  339, 
344,  25  L.  Ed.  676;  U.  S.  v.  Harris 
(1883)  1  Sup.  Ct  601,  610,  106  U.  S. 
629,  27  L.  Ed.  290;  U.  S.  v.  Morris 
(D.  C.  1903)  125  Fed.  322.  But  see 
Bowlin  V.  Commonwealth  (1867)  65 
Ky.  (2  Bush)  5,  92  Am.  Dec.  468,  hold- 
ing that  Civil  Rights  BiU,  |  1,  provid- 
ing that  citizens  of  every  race  and 
color  in  every  state,  without  regard  to 
any  previous  condition  of  slavery  or 
involuntary  servitude,  shall  have  the 
same  right  in  every  state  to  sue,  be 
parties,  and  "give  evidence,"  etc.,  was 
unconstitutional,  as  invading  the  right 
reserved  to  the  states  of  regulating 
their  own  domestic  concerns,  and  it 
could  not  be  sustained  as  an  act  for 
the  enforcement  of  the  thirteenth 
amendment,  prohibiting  slavery. 

5.  Social  intercourse^— These  laws 
were  intended  to  secure  political  and 
legal  equality  of  rights  to  all  citizens, 
but  were  not  intended  to  establish  so- 
cial equality,  or  to  enforce  social  inter- 
course between  different  classes  of  citi- 
zens. Charge  to  Grand  Jury,  The  Civil 
Rights  Act  (C.  C.  1875)  Fed.  Cas.  No. 
18,258. 

6.  Marriage    between    the    raceSd— A 

state  marriage  law  prohibiting  mar- 
riage between  negroes  and  white  per- 
sons is  not  annulled  or  affected  by  the 
civil  rights  bill.  In  re  Hobbs  (C.  C. 
1871)  Fed.  Cas.  No.  6,550;  Green  v. 
State  (1877)  58  Ala.  190,  29  Am.  Rep. 
739;  State  v.  Gibson  (1871)  36  Ind. 
389,  10  Am.  Rep.  42;  Lonas  v.  State 
(1871)  50  Tenn.  (3  Heisk.)  287;  Frash- 
er  V.  State  (1877)  3  Tex.  App.  263,  30 
Am.  Rep.  131.  This  section  does  not 
extend  to  a  marriage  contract  which  is 
void  by  the  law  of  the  state  where  the 
parties  reside;  and  this  whether  the 
marriage  was  solemnized  in  that  state, 
or  in  another  state  where  the  marriage 
was  lawful,  and  to  which  the  parties 
resorted,  to  evade  the  law  of  their  own 
state.  Ex  parte  Kinney  (C.  C.  1875) 
Fed.  Cas.  No.  7,825.. 

Rev.  Code  Ala.  §§  3602,  3603,  pro- 
hibiting the  intermarriage  of  white  and 
colored  persons,  etc.,  violate  the  civil 
rights  bill  when  applied  to  citizens  of 
the  United  States  or  of  the  state. 
Bums  V.  State  (1872)  48  Ala.  195,  17 
Am.  Rep.  34.  CONTRA,  see  Green  v. 
Same  (1877)  58  Ala.  190,  29  Am.  Rep. 
739. 

The  federal  Civil  Rights  Act  held  not 
to  forbid  the  Tennessee  courts  from 
holding  the  issue  of  a  Louisinna  slave 
marriage  illegitimate  and  unable  to  in- 
herit from  the  father.  Napier  v. 
Church  (Tenn.  1915)  177  S.  W.  56. 

7.  Rights    of    negroes    In    general.— 

The  first  section  of  Civil  Rights  Bill 
April  9,  1866,  now  codified  in  substance  ' 
in  this  section,  but  first  passed  in  the 
exercise  of  power  under  the  thirteenth 
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amendment,  prescribed  as  the  standard 
of  the  freedom  the  amendment  gave 
the  emancipated  race  perfect  equality 
of  civil  rights  with  the  white  race. 
The  enjoyment  of  this  civil  equality 
with  the  white  race  constitutes,  in  its 
constitutional  sense,  the  freedom  in- 
tended to  be  bestowed,  and  is  a  right, 
privilege,  or  immunity  given  or  secured 
by  the  constitution  and  laws  of  tue 
United  States  to  members  of  the  eman- 
cipated race.  Ex  parte  Riggins  (O. 
0.  1904)  134  Fed.  404,  reversed  (1905) 
26  Sup.  Ct  147,  199  U.  S.  547,  50  L. 
Ed.  303. 

The  object  of  this  section  and  sec- 
tion 3931,  post,  was  to  place  the  col- 
ored race,  in  respect  of  civil  rights,  on 
a  level  with  whites;  they  make  the 
rights  and  responsibilities,  civil  and 
criminal,  of  the  two  races,  exactly  the 
same.  Virginia  v.  Rives  (1879)  100  U. 
S.  313,  317,  318,  25  L.  Ed.  667. 

The  negro  is  invested  with  precisely 
the  same  rights  that  are  possessed  by 
the  white  race,  and  subject  to  the  same 
duties,  obligations,  and  liabilities.  U. 
S.  V.  Buntin  (0.  0.  1882)  10  Fed.  730, 
735. 

The  statutes  of  South  Carolina  re- 
quiring the  arrest  and  detention  in  jail 
of  colored  seamen  coming  into  ports  of 
the  state  during  the  time  their  vessel 
remained  in  such  state  are  valid  and 
constitutional  Roberts  v.  Yates  (O.  O. 
1853)  Fed.  Cas.  No.  11,919. 

8.  —  Schools.— Act  Ind.  May  13, 
1869  (St  472),  "to  render  taxation  for 
common  school  purposes  uniform,  and 
to  provide  for  the  education  of  the 
colored  children  of  the  state,"  provid- 
ing that  a  school  tax  shall  be  levied 
without  regard  to  race  or  color  of  the 
owner  of  the  property  taxed,  and  that 
all  children,  regardless  of  race  or 
color,  shall  be  included  in  the  enumera- 
tion for  school  purposes,  the  colored 
children  to  be  enumerated  in  separate 
lists  from  those  in  which  *the  other 
children  are  enumerated,  and  to  be 
organized  in  separate  schools,  having 
all  the  rights  and  privileges  of  other 
schools,  and  providing  that,  if  there  be 
not  a  sufficient  number  of  colored  chil- 
dren within  attending  distance  to  form 
a  separate  school  for  each  district,  the 
trustees  may  consolidate  several  dis- 
tricts into  one,  or,  if  there  be  not  a 
sufficient  number  of  colored  children 
within  reasonable  distance  to  thus  con- 
solidate, that  the  trustees  shall  pro- 
vide such  other  means  for  the  education 
of  colored  children  as  shall  use  their 
proportion  according  to  the  number  of 
school  revenue  to  the  best  advantage, 
is  not  in  conflict  with  the  "Civil  Rights 
Bill."  Cory  v.  Carter  (1874)  48  Ind. 
827,  17  Am.  Rep.  738. 

9.  —  Selection  of  Jurors.— In  ab- 
sence of  illegality  in  selection  of  jurors 
and  in  view  of  small  proportion  of  ne- 
groes in  the  state,  that  jurors  on  trial 
of  a  negro  were  all  white  held  not  a 
denial    of    rights    under    this    section* 
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State  V.  Smith  (R.  I.  1915)  93  A.  353, 
denying  rehearing  Id.  1. 

10.  Banishment  of  neoroes^-It  was 

unlawful  to  inflict  upon  a  negro  the 
punishment  of  banishment  from  the 
state.  U.  S.  V.  Horton  (D.  C.  1867) 
Fed.  Cas.  No.  15,392. 

11.  Indentures  of  negro  apprentices. 

— ^An  indenture  of  apprentice  of  a  ne- 
gro child,  which  does  not  contain  the 
provisions  for  his  security  and  benefit 
required  by  the  general  laws  of  the 
state  in  indentures  of  white  apprentic- 
es, is  void  under  the  civil  rights  bill  of 
1866.  In  re  Turner  (C.  C.  1867)  Fed. 
Cas.  No.  14,247. 

12.  Crimes  against  negroes.— A  crime 
inflicted  upon  a  colored  person,  not  by 
reason  of  his  race,  color,  or  previous 
condition,  is  not  within  the  civil  rights 
act  of  1866.  U.  S.  v.  Cruikshank  (C. 
C.  1874)   Fed.  Cas.  No.  14,897. 

IS.  — -  Indictment— An  indictment 
under  the  civil  rights  bill  of  1866  should 
state  that  the  offense  charged  was 
committed  against  the  person  injured, 
by  reason  of  his  race,  color,  or  previous 
condition  of  servitude.  U.  S.  v.  Cruik- 
shank (C.  C.  1874)  Fed.  Cas.  No.  14,- 
897. 

14.  Rights  of  laborers.— To  deprive  a 
man  of  the  right  to  select  and  follow 
any  lawful  occupation— that  is,  to  la- 
bor or  contract  to  labor,  if  he  so  de- 
sires and  can  find  employment— is  to 
deprive  him  of  both  liberty  and  prop- 
erty within  the  meanin;;  of  this  law. 
In  re  Parrott  (C.  C.  1880)  1  Fed.  481, 
510. 

15.  Employment  of  aliens.— Act  CaL 
Feb.  13,  1880,  making  it  an  offense  for 
any  corporation  to  employ  Chinese  la- 
bor, is  in  conflict  with  the  civil  rights 
law.  In  re  Parrott  (C.  C.  1880)  1 
1 'ed.  481,  509. 

Const  Cal.  art  19,  §  2,  providing 
that  no  corporation,  formed  under  the 
state  laws,  shall  employ  any  Chinese 
or  Mongolian,  and  the  state  laws  pass- 
ed to  enforce  this  section  of  the  state 
constitution,  conflict  with  this  law.  In 
re  Parrott  (C.  C.  1880)  1  Fed.  481. 

An  indictment  against  a  state  tax  col- 
lector for  depriving  a  Chinaman  of  a 
right  secured  to  him  by  this  act,  by 
exacting  money  under  a  state  law  re- 
lating to  miners,  held  demurrable,  in 
the  absence  of  an  averment  that  he 
was  a  miner,  so  as  to  be  within  its  pro- 
visions. U.  S.  V.  Jackson  (C.  C.  1874) 
Fed.  Cas.  No.  15,459. 

16.  Deprivation  of  right  to  sot  off 
foreign  Judgment.— Where  the  effect  of 
a  state  statute  limiting  the  right  of 
foreign  corporations  to  sue  in  its  courts 
is  to  deprive  a  corporation  of  another 
state  of  the  equitable  right  to  set  off 
against  a  judgment  rendered  against  it 
in  such  courts  a  judgment  in  its  favor 
against  the  plaintiff  therein,  rendered 
in  another  state,  such  corporation  is 
deprived  of  its  constitutional  right  to 
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have  full  faith  and  credit  given  to  such 
judgment,  and  also  of  the  right  to  the 
full  and  equal  benefit  of  all  laws  and 
proceedings  given  it  by  this  section 
and  under  section  3932,  post,  and  R. 
S.  i  629,  subd.  16,  ante,  §  991(14)  a  cir- 
cuit court  of  the  United  States  has 
jurisdictioD  to  afford  it  appropriate 
relief.  Anglo-American  Provision  Co. 
▼.  Davis  Provision  Co.  (C.  C.  1900)  105 
Fed.  536. 

17.  Conspiraoy^-This  section  will  not 
support  an  indictment  for  a  conspiracy 
by  private  individuals  to  injure  and 
oppress  a  citizen  for  testifying  before 
a  federal  grand  jury,  in  the  absence  of 
allegations  that  such  citizen  was  a  per- 
son of  color,  or  that  the  acts  were 
committed  because  of  his  color  and 
previous  condition  of  servitude.  U.  S. 
V.  Sanges  (C.  C.  1891)  48  Fed.  78.  87. 
writ  of  error  dismissed  (1892)  12  Sup. 
Ct  609,  144  U.  S.  310,  36  L.  Ed.  446. 

18.  Discrimination  as  to  punishment 

— ^This  section  held  to  have  no  bearing 
on  a  prosecution  under  a  state  statute, 
punishing  persons  recording  wagers, 
etc;  the  statute  not  subjecting  "white 
persons"  to  one  kind  of  punishment 
and  other  persons  to  another  kind. 
New  York  v.  Bennett  (C.  C.  1902)  113 
Fed.  515.  517. 

The  law  inflicting  a  severer  punish- 
ment for  adultery  or  fornication  com- 
mitted by  persons  of  different  races 
than  where  committed  by  persons  of 
the  same  race  is  valid.  Green  v.  State 
(1877)  68  Ala.  190,  29  Am.  Rep.  739. 

19.  Faiiufi  to  prosecute.— There  is  a 

deprivation  of  equal  protection  of  the 
laws  where  the  officers  of  the  law,  with 
knowledge  of  the  public  outrages  and 
crimes  committed  by  defendants,  will- 
fully failed  to  employ  legal  means  to 
bring  the  offenders  to  trial  because  of 
the  color  of  their  victims.  U.  S.  v, 
Blackburn  (D.  C.  1874)  Fed.  Cas.  No. 
14,603. 

20.  Competency    of    witnesses.— The 

competency  of  witnesses,  without  re- 
gard to  color,  to  testify  in  the  United 
States  courts  rests  on  acts  of  Congress 
which  it  may,  in  its  discretion,  modify 
or   repeal.     Fong  Yue  Ting  t.  U.   S. 

§  3926.  (Act  March  1,  1875,  c.  114,  §  1.)     Equal  rights  in  inns, 
public  conveyances,  theaters,  etc. 

All  persons  within  the  jurisdiction  of  the  United  States  shall  be 
entitled  to  the  full  and  equal  enjoyment  of  the  accommodations, 
advantages,  facilities,  and  privileges  of  inns,  public  conveyances  on 
land  or  water,  theaters,  and  other  places  of  public  amusement; 
subject  only  to  the  conditions  and  limitations  established  by  law, 
and  applicable  alike  to  citizens  of  every  race  and  color,  regardless 
of  any  previous  condition  of  servitude.     (18  Stat.  335.) 

This  section    and    the   four   sections  next   following  constituted   the   Civil 
Rights  Act  of  March  1.  1875,  c.  114,  entitled*  "An  act  to  protect  all  citizens 
In  their  civil  and  legal  rights." 
The  preamble  of  the  act  was : 

"Whereas,  it  is  essential  to  just  government  we  recognize  the  equality  of  all 
men  before  the  law,  and  hold  that  it  is  the  duty  of  government  in  its  dealings 
with  the  people  to  mete  out  equal  and  exact  justice  to  all,  of  whatever  nativity, 


(1893)  18  Sup.  Ct  1016,  1028,  149  U. 
8.  61^8.  87  L.  Ed.  906. 

21.  Jurisdiction  of  federal  courts.— 
R.  S.  §  629,  cL  16,  ante,  $  991(14),  re- 
fers solely  to  actions  brought  under  the 
statute  to  redress  the  deprivation  of 
the  civil  rights  secured  by  this  section 
and  section  3982,  post.— Farson  v.  Chi- 
cago (C.  C.  1905)  138  Fed.  184,  185. 

22.  Jndioial   Code.— Jud.   Code.   §  24 
(14),  refers  only  to  actions  brought  un-  , 
der  this  section  and  §  3932.  post    Far- 
son  V.  Chicago  (C.  C.  1905)  138  Fed. 
184.  185. 

Cited    without    definite    application, 

Slaughter  House  Cases  (1872)  16  Wall. 
36,  96.  21  L.  Ed.  394;  Neal  v.  Dela- 
ware (1880)  103  U.  S.  870.  385,  26  L. 
Ed.  567;  Civil  Rights  Cases  (1883)  3 
Sup.  Ct  18,  25,  109  U.  S.  3,  27  L.  Ed. 
835;  Yick  Wo  v.  Hopkins  (1886)  6 
Sup.  Ct  1064.  1070.  118  U.  S.  856,  80 
L.  Ed.  220;  Norfolk  &  W.  R.  Co.  v. 
Pennsylvania  (1890)  10  Sup.  Ct  958, 
959,  136  U.  S.  114.  84  L.  Ed.  394;  U. 
S.  V.  Wong  Kim  Ark  (1898)  18  Sup. 
Ct  456,  474,  169  U.  S.  649,  42  L.  Ed. 
890;  U  Sing  v.  U.  S.  (1900)  21  Sup. 
Ct  449,  452,  180  U.  S.  486,  45  L.  Ed. 
634;  Anglo-American  Provision  Co.  v. 
Davis  Provision  Co.  No.  2  (1908)  24 
Sup.  Ct  93,  94,  191  U.  S.  876,  48  L. 
Ed.  228;  Barney  v.  New  York  (1904) 
24  Sup.  Ct  502,  504,  198  U.  S.  480, 
48  L.  Ed.  737;  San  Francisco  Nat 
Bank  v.  Dodge  (1905)  25  Sup.  Ct  384, 
895,  197  U.  S.  70,  49  L.  Ed.  669  (dis- 
senting opinion);  Kentucky  v.  Powers 
(1906)  26  Sup.  Ct  887.  895,  201  U.  S. 
1,  50  L.  Ed.  683.  5  Ann.  Cas.  692; 
Hodges  V.  U.  S.  (1906)  27  Sup.  Ct  6, 
7,  10,  203  U.  S.  1,  51  L.  Ed.  65;  Low 
Foon  Yin  y.  United  States  Immigration 
Com'r  (1906)  145  Fed.  791.  796,  76  C. 
C.  A.  855;  Le  Grand  v.  U.  S.  (C.  C. 
1882)  12  Fed.  577.  581;  San  Mateo 
V.  Southern  Pac.  R.  Co.  (C.  C.  18S2)  18 
Fed.  145.  151,  722.  734.  774;  Fraser 
V.  McConway  &  Torley  Co.  (C.  C.  1897) 
82  Fed.  258,  259;  Brawner  v.  Irvin  (C. 
C.  1900)  169  Fed.  964;  Risley  v.  City 
of  Utica  (C.  C.  1909)  173  Fed.  502; 
Davenport  v.  Cloverport  (D.  C.  1896) 
72  Fed.  689.  692. 
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race,  color,  or  persuasion,  religious  or  political;  and  it  being  the  appropriate 
object  of  legislation  to  enact  great  fundamental  principles  into  law:  There- 
fore." 

Sections  1  and  2  of  this  act  were  held  unconstitutional,  at  least  so  far 
as  their  operation  in  the  several  States  was  concerned,  but  without  deciding 
whether  the  law  was  operative  in  the  Territories  and  District  of  Columbia, 
Civil  Rights  Cases,  109  U.  S.  3. 

Depriving  citizens  of  their  civil  rights,  under  color  of  any  law,  etc.,  was 
made  punishable  by  R%  S.  §  5510,  which  was  incorporated  in  Crim.  Code,  | 
20,  post,  I  10184. 

Notes  af  Deoisions 


Operation  of  statute.— The  civil  rights 
act  of  1875  applies  only  to  such  rights 
as  are  granted  by,  and  dependent  on, 
the  constitution  and  laws  of  the  United 
States.  U.  S.  v.  Sanges  (C.  C.  1891) 
48  Fed.  78,  87,  writ  of  error  dismissed 
(1892)  12  Slip.  Ct  609,  144  U.  S.  310. 
36  L.  Ed.  445. 

Invalidity  of  statnte^^Scope  and  pur- 
pose of  the  thirteenth  amendment,  con- 
sidered as  warranting  this  act.  Ex 
parte  Virginia  (1879)  100  U.  S.  339, 
344,  25  L.  Ed.  676. 

The  first  and  second  sections  of  the 
civil  rights  act,  passed  March  1,  1875, 
in  effect  declaring  that  in  all  inns,  public 
conveyances,  and  places  of  amusement 
colored  citizens,  whether  slaves  or  not, 
and  citizens  of  other  races,  shall  have 
the  same  accommodations  and  privileges 
as  are  enjoyed  by  white  citizens,  and 
making  it  a  penal  offense  in  any  person 
to  deny  to  any  citizen  of  any  race  or 
color,  regardless  of  previous  servitude, 
any  of  the  said  accommodations  or  priv- 
.ilcges,  are  unconstitutional  enactments 
as  applied  to  the  several  states,  not  be- 
ing authorized  by  either  the  thirteenth 
or  fourteenth  amendment  to  the  consti- 
tution of  the  United  States.  The  provi- 
sions of  the  fourteenth  amendment  pro- 
hibiting state  laws  abridging  the  priv- 
ileges of  the  citizen,  or  depriving  any 
person  of  life,  liberty,  or  property  with- 
out due  process  of  law,  or  denying  any 
person  equal  protection  of  the  law,  ap- 
ply exclusively  to  state  legislation,  and 
have  no  reference  to  illegal  acts  of  in- 
dividuals. The  power  granted  congress 
to  enforce  it,  with  appropriate  legisla- 
tion, applies  to  corrective  legislation 
only,  such  as  may  be  necessary  to  coun- 
teract and  redress  the  effect  of  such 
forbidden  state  laws,  and  will  not  au- 
thorize direct  legislation,  such  as  act 
March  1,  1875,  known  as  the  "Civil 
Rights  Act.'*  U.  S.  V.  CivU  Rights  Cas- 
es (1883)  3  Sup.  Ct  18,  109  U.  S.  3, 
27  L.  Ed.  835. 

The  invalidity,  as  applied  to  the  states, 
of  the  provisions  of  this  and  the  next 
section,  invalidates  the  law  as  applied  to 
other  places  within  the  jurisdiction  of 
the  United  States,  such  as  an  American 
vessel  on  the  high  seas  more  than  a 
marine  league  from  land  and  the  Dis- 
trict of  Columbia  and  the  territories. 
Butts  v.  Merchants'  &  Miners'  Transp. 
Co.  (1913)  88  Sup.  Ct  964,  230  U.  S. 
126,  57  L.  Ed.  1422;  U.  S.  v.  Washing- 
ton (C.  C.  1883)  20  Fed,  630;  Cully  v. 
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Baltimore  A  O.  R.  Co.  (D.  C.  1876) 
Fed.  Cas.  No.  3,466. 

Aocommodations  for  whito  and  colored 

passengers.— Carriers  are  bound  to  pro- 
vide for  colored  passengers,  holding 
first-class  tickets,  accommodations  pre- 
cisely equal  in  all  respects  to  those  pro- 
vided for  white  passengers  holding  sim- 
ilar tickets.  Gray  v.  Cincinnati  South- 
em  R.  Co.  (C.  C.  1882)  11  Fed.  683; 
Murphy  v.  Western  &  A.  R.  R.  (C.  C. 
1885)  23  Fed.  637;  Houck  v.  Southern 
Pac.  Ry.  Co.  (C.  C.  1888)  38  Fed.  226. 

Equality  of  accommodation  does  not 
mean  identity  of  accommodation,  and  it 
is  not  unreasonable  under  certain  cir- 
cumstances, to  separate  white  and  color- 
ed passengers  on  a  railway  train,  if  at- 
tention is  given  to  the  requirement  that 
all  paying  the  same  price  shall  have 
substantially  the  same  comforts,  priv- 
ileges, and  pleasures  furnished  to  ei- 
ther class.  Logwood  v.  Memphis  &  O. 
R.  Co.  (C.  C.  1885)  23  Fed.  318. 

If  a  colored  man  enters  a  car  set 
apart  for  white  people  with  knowledge 
of  that  fact,  so  that  he  may  be  removed 
from  the  car  and  train  for  the  purpose  of 
bringing  suit  for  damages  against  the 
railway  company,  the  jury  may  consider 
that  fact  in  mitigation  of  damages;  but, 
if  no  such  intention  appears,  he  may  be 
allowed  full  and  liberal  compensation 
for  his  sufferings,  and  such  sum  as  puni- 
tive damages  as  the  jury  may  think  right 
in  preventing  the  recurrence  of  the  like 
mischief.  Murphy  v.  Western  &  A.  R. 
R.  (C.  C.  1885)  23  Fed.  637. 

A  railroad  company  may  set  apart 
certain  cars  for  white  people,  and  cer- 
tain cars  for  colored  people;  but  if  it 
charges  the  same  fare  to  each  race  it 
must  furnish  substantially  like  and  equal 
accommodations.    Id. 

Denial  of  privilege  of  using  public  con- 
veyance, where  not  on  the  ground  of 
race,  color,  etc.,  does  not  subject  to  the 
penalties  of  this  act.  Cully  v.  Baltimore 
&  O.  R.  Co.  (D.  C.  1876)  Fed.  Cas.  No. 
8,466. 

A  railway  employ^  who  denies  to  a 
female  passenger  a  right  to  ride  in  the 
only  car  in  the  train  appropriated  for 
the  accommodation  of  ladies  alone,  sole- 
ly because  she  is  a  person  of  African 
descent  is  guilty  under  the  civil  rights 
law  of  March  1,  1875,  whether  he  acts 
under  the  instructions  of  his  employer 
or  not  U.  B.  v.  Dodge  (D.  C.  1877) 
Fed.  Cas.  No.  14,976. 

A  colored  female  passenger  may  b« 
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required  to  ride  in  a  car  set  apart  for 
colored  female  passengers,  where  it  is 
equally  fit  and  appropriate  in  all  re- 
spects with  that  set  apart  for  the  use 
of  white  female  passengers.    Id. 

Common  carriers  may  provide  sepa- 
rate accommodation  for  white  and  col- 
ored passengers,  providing  they  be 
equally  suitable,  and  may  exclude  pas 
sengers  who  refuse  to  comply  with  rea- 
sonable regulations  in  this  particular 
Green  v.  The  City  of  Bridgeton  (D.  0 
1879)  Fed.  Cas.  No,  5,764. 

In  a  suit  brought  by  a  colored  woman 
to  recover  damages  for  being  refused 
proper  accommodations  on  a  night 
steamboat  plying  on  the  Chesapeake 
Bay,  held,  that  colored  female  passen- 
gers may  be  assigned  to  different  sleep- 
ing cabins  from  white  female  passen- 
gers, but  that  the  right  to  make  such 
separation  can  only  be  upheld  when  the 
carrier,  in  good  faith,  furnishes  accom- 
modations equal  in  quality  and  conveni- 
ence to  both  alike.  The  Sue  (D.  C. 
1885)  22  Fed.  843. 

Plaintiff,  an  educated  colored  clergy- 
man, the  holder  of  a  first-class  ticket 
on  defendants'  steamboat,  when  the  sup- 
per bell  rang,  seated  himself  at  the  ta- 
ble, and,  when  the  captain  requested 
him  to  move  to  another  table  because 
the  other  passengers  had  complained  of 
his  presence,  he  refused.  The  captcdn 
then  had  another  table  laid  for  the 
other  passengers,  and  plaintiff  was  left 
alone,  his  supper  being  furnished  him. 
Held,  that  there  was  no  discrimination 
against  plaintiff  on  which  to  base  a  libel 
for  damages  against  the  owners  of  the 
boat.  McGuinn  v.  Forbes  (D.  O.  1889) 
37  Fed.  639. 

Privileges  as  to  inns.— In  North  Caro- 
lina, the  equal  rights,  in  inns  and  pub- 
lic conveyances,  of  all  persons  without 
distinction  of  class,  are  fully  protected 
by  state  statutes,  and  existed  as  to  inns 
at  common  law;  and  the  "Civil  Rights 
Bill''  was  unnecessary  in  the  state,  and 
its  only  effect  is  to  give  jurisdiction  of 


wrongs  committed  against  citizens  on 
account  of  class  to  the  federal  courts. 
Charge  to  Grand  Jury,  The  Civil  Rights 
Act  (C.  C.  1876)  Fed.  Cas.  No.  18,- 
258. 

In  an  action  to  recover  a  penalty  for 
denying  plaintiff  the  privileges  of  an  inn 
under  the  civil  rights  act,  the  word 
"restaurant"  has  no  fixed  or  certain 
legal  meaning,  but  a  place  known  by  that 
name  may  or  may  not  be  an  inn  within 
the  statute.  Liewis  v.  Hitchcock  (D.  C. 
1882)  10  Fed.  4,  e. 

In  an  action  to  recover  a  penalty  for 
denying  plaintiff  the  privileges  of  an  inn, 
a  description  of  the  place  in  question  in 
a  videlicet  as  "a  restaurant  at  #9  C. 
street"  is  not  repugnant  to  a  previous 
description  as  "an  inn."    Id. 

The  plaintiff  must  prove  that  the 
place  was  an  inn  in  the  legal  sense; 
that  is,  a  place  provided  for  the  lodg- 
ing and  entertainment  of  travelers.    Id. 

Place  of  amusement.— Where  a  coffee 
merchant  rented  space  from  a  grocers' 
association  in  a  food  show,  where  he 
maintained  a  booth  from  which  he  ad- 
vertised coffee  by  serving  cups  of  cof- 
fee, gratis,  to  prospective  patrons,  and 
he  had  no  interest  in  the  operation  of 
the  show  as  a  whole,  which  was  under 
the  control  of  the  association,  which 
charged  an  entrance  fee,  the  merchant 
was  not  conducting  a  "place  of  amuse- 
ment," within  the  federal  civil  rights 
act  Brown  v.  J.  H.  Bell  Co.  (Iowa, 
1909)  123  N.  W.  231,  rehearing  denied 
(Iowa,  1910)  124  N.  W.  901. 

J  nrisdictTon.— Whether  jurisdiction  of 
a  civil  action  for  damages  arising  out  of 
a  violation  of  the  equality  guaranteed 
by  this  act  is  conferred  upon  the  United 
States  courts  by  that  act,  quaere;  but 
held  that,  if  that  act  is  constitutional, 
jurisdiction  is  conferred  by  the  act  of 
March  3,  1875,  as  being  a  case  "arising 
under  the  constitution  or  laws  of  the 
United  States."  Smoot  v.  Kentuckv 
Cent  Ry.  Co.  (C.  C.  1882)  13  Fed.  337. 


§  3927.  (Act  March  1,  1875,  c.  114,  §  2.)  Penalty  for  violation  of 
act ;  election  of  remedy. 
Any  person  who  shall  violate  the  foregoing  section  by  denying 
to  any  citizen,  except  for  reasons  by  law  applicable  to  citizens  of 
every  race  and  color,  and  regardless  of  any  previous  condition  of 
servitude,  the  full  enjoyment  of  any  of  the  accommodations,  ad- 
vantages, facilities,  or  privileges  in  said  section  enumerated,  or 
by  aiding  or  inciting  such  denial,  shall,  for  every  such  oflfense,  for- 
feit and  pay  the  sum  of  five  hundred  dollars  to  the  person  ag- 
grieved thereby,  to  be  recovered  in  an  action  of  debt,  with  full 
costs;  and  shall  also,  for  every  such  offense,  be  deemed  guilty  of 
a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  fined  not 
less  than  five  hundred  nor  more  than  one  thousand  dollars,  or 
shall  be  imprisoned  not  less  than  thirty  days  nor  more  than  one 
year :  Provided,  That  all  persons  may  elect  to  sue  for  the  penalty 
aforesaid  or  to  proceed  under  their  rights  at  common  law  and  by 
State  statutes ;  and  having  so  elected  to  proceed  in  the  one  mode 
or  the  other,  their  right  to  proceed  in  the  other  jurisdiction  shall 
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be  barred.  But  this  proviso  shall  not  apply  to  criminal  proceed- 
ings, either  under  this  act  or  the  criminal  law  of  any  State:  And 
provided  further,  That  a  judgment  for  the  penalty  in  favor  of  the 
party  aggrieved,  or  a  judgment  upon  an  indictment,  shall  be  a 
bar  to  either  prosecution  respectively.     (18  Stat.  336.) 

See  note  to  preceding  section  of  this  act,  ante,  §  3926. 

Offenses  against  the  civil  rights  of  citizens  were  defined  and  punished  by 
Crim.  Code,  |{  19-21,  post,  §{  10183-10186. 

Notes  of  Dooisioiui 

Right  of  action^— A  clerk  in  charge  of  prove  that  he  is  a  ''citizen.*'    Lewis  v. 

the  reception  of  travelers  at  an  hotel  Hitchcock  (D.  C.  1882)  10  Fed.  4. 
is  liable  for  refusing  accommodations         Invalidity  of  statute^— See  Civil  Rights 

to  a  negro  traveler  by  reason  of  his  Cases  (1883)  3  Sup.  Ct  18,  20,  109  U. 

c61or.    U.  S.  V.  Newcomer  (D.  O.  1876)  S.  3,  27  L.  Ed.  835;  Butts  t.  Merchants* 

Fed.  Cas.  No.  15,868.  &  Miners*  Transp.  Co.  (1918)  33  S.  Ct 

In  an  action  to  recover  a  penalty  un-  964,  230  U.   S.  126,  57  L.  Ed.  1422; 

der  this  act,  plaintiff  must  allege  and  note  under  §  3926. 

§  3928.  (Act  March  1,  1875,  c.  114,  §  3.)  Jurisdiction  of  prosecu- 
tions and  actions  (or  violation  of  act;  officers  required  to  in- 
stitute and  prosecute  proceedings;  failure  of  district  attorney 
to  prosecute. 
The  district  [and  circuit]  courts  of  the  United  States  shall  have, 
exclusively  of  the  courts  of  the  several  States,  cognizance  of  all 
crimes  and  offenses  against,  and  violations  of,  the  provisions  of 
this  act;  and  actions  for  the  penalty  given  by  the  preceding  sec- 
tion may  be  prosecuted  in  the  territorial,  district,  or  circuit  courts 
of  the  United  States  wherever  the  defendant  may  be  found,  with- 
out regard  to  the  other  party;  and  the  district  attorneys,  mar- 
shals, and  deputy  marshals  of  the  United  States,  and  commission- 
ers appointed  by  the  circuit  and  territorial  courts  of  the  United 
States,  with  powers  of  arresting  and  imprisoning  or  bailing  of- 
fenders against  the  laws  of  the  United  States,  are  hereby  specially 
authorized  and  required  to  institute  proceedings  against  every  per- 
son who  shall  violate  the  provisions  of  this  act,  and  cause  him  to 
be  arrested  and  imprisoned  or  bailed,  as  the  case  may  be,  for  trial 
before  such  court  of  the  United  States,  or  territorial  court,  as  by 
law  has  cognizance  of  the  offense,  except  in  respect  of  the  right 
of  action  accruing  to  the  person  aggrieved;  and  such  district  at- 
torneys shall  cause  such  proceedings  to  be  prosecuted  to  their  ter- 
mination as  in  other  cases:  Provided,  That  nothing  contained  in 
this  section  shall  be  construed  to  deny  or  defeat  any  right  of  civil 
action  accruing  to  any  person,  whether  by  reason  of  this-  act  or 
otherwise;  and  any  district  attorney  who  shall  willfully  fail  to 
institute  and  prosecute  the  proceedings  herein  required,  shall,  for 
every  such  offense,  forfeit  and  pay  the  sum  of  five  hundred  dol- 
lars to  the  person  aggrieved  thereby,  to  be  recovered  by  an  action 
of  debt,  with  full  costs,  and  shall,  on  conviction  thereof,  be  deemed 
guilty  of  a  misdemeanor,  and  be  fined  not  less  than  one  thousand 
nor  more  than  five  thousand  dollars :  And  provided  further.  That 
a  judgment  for  the  penalty  in  favor  of  the  party  aggrieved  against 
any  such  district  attorney,  or  a  judgment  upon  an  indictment 
against  any  such  district  attorney,  shall  be  a  bar  to  either  prosecu- 
tion respectively.     (18  Stat.  336.) 

The  words  "and  circuit,"  inclosed  in  brackets  in  this  section,  were  super- 
seded by  the  abolition  of  the  circuit  courts  and  the  transfer  of  their  powers 
and  rules  to  the  district  courts,  by  Jud.  Code,  ||  28&-291,  ante,  ff  1266-1269. 

Jurisdiction  of  suits  for  deprivation  of  civil  rights  was  given  to  the  dis- 
trict courts  by  R.  S.  §  563,  par.  12,  incorporated  in  Jud.  Code,  |  24,  par.  14, 
ante,  §  991  (14) ;  and  jurisdiction  on  writ  of  error  or  appeal  in  soc^ 
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-without  regard  to  the  soin  or  value  in  dispute,  was  given  to  the  Supreme 
Court  by  R.  S.  {  699,  par.  4,  superseded  by  Act  March  3,  1891,  c.  517,  H 
4-6,  incorporated  in  Jud.  Code,  {§  128,  238,  239,  ante,  U  1120,  1215,  1216. 

Notes  of  Deoisioiui 


Jurisdiotlon^a^he  United  States  cir- 
cuit court  could  not  take  jurisdiction  of 
a  trial  for  murder  merely  because  a 
witness  is  a  negro,  and  incompetent  by 
the  laws  of  the  state  to  testify,  under 
the  provisions  of  the  civil  rights  act  of 
April  9,  1866,  which  gave  jurisdiction 
to  the  circuit  court  of  all  causes,  civil 
and  criminal,  affecting  persons  who  are 
denied  or  cannot  enforce,  in  the  courts 
of  the  state  or  locality  where  they  may 
be,  any  of  the  rights  given  by  the  act, 
among  which  is  the  right  to  give  evi- 
dence. A  criminal  prosecution  is  not 
to  be  considered  as  "affecting"  mere 
witnesses  in  the  case.  Blyew  v.  U.  S. 
(1871)  80  U.  S.  (13  WaU.)  581,  20  L. 
Ed.  638. 

The  federal  court  has  jurisdiction  of 
a  prosecution  for  |[)urglary,  where  the 
owner  of  the  building  entered  is,  on  ac- 
count of  color,  incompetent  by  the  law 
of  the  state  to  testify  in  support  of  the 
indictment  as  a  white  person  might, 
though  the  indictment  does  not  aver  the 
statute  denying  the  right  U.  S.  v. 
Rhodes  (C.  C.  1866)  Fed.  Cas.  No. 
16.151. 

Whether  jurisdiction  of  a  civil  action 
for  damages  arising  out  of  a  violation 
of  the  equality  guaranteed  by  the  first 


section  of  the  civil  rights  act  of  March 
1,  1876,  is  conferred  upon  the  United 
States  courts  by  that  act,  quaere;  but 
held  that,  if  that  act  is  constitutional 
jurisdiction  is  conferred  by  the  act  of 
March  3,  1875,  as  being  a  case  "arising 
under  the  constitution  or  laws  of  the 
United  States."  Smoot  v.  Kentucky 
Cent.  Ry.  Co.  (C.  C.  1882)  13  Fed.  337. 
Where  an  action  was  brought  to  re- 
cover a  penalty  under  the  civil  rights 
act  of  March  1,  1875,  and  the  same  is 
discontinued,  upon  the  recent  decision 
of  the  supreme  court  holding  the  act 
unconstitutional,  held,  that  the  defend- 
ant was  entitled  to  costs  under  R.  S.  § 
975,  ante,  §  1616.  Held,  also,  that,  in- 
dependent of  that  section,  costs  could 
not  be  denied  through  any  want  of  juris- 
diction, since  this  court  has  jurisdiction 
of  the  subject-matter,  and  the  determi- 
nation of  the  question  of  the  validity 
of  the  act  (iooper  v.  New  Haven 
Steamboat  Co.  (D.  C.  1883)  18  Fed. 
588. 

Indictment.— An  indictment  under  this 
act  is  insufficient  which  does  not  allege 
the  citizenship  of  the  person  injured 
by  the  violation  of  such  statute.  U.  S. 
V.  Taylor  (C.  C.  1880)  3  Fed.  563. 


§  3929.  (Act  March  1,  1875,  c.  114,  §  4.)     Jurors  not  to  be  ex- 
cluded on  account  of  race  or  color. 

No  citizen  possessing  all  other  qualifications  which  are  or  may 
be  prescribed  by  law  shall  be  disqualified  for  service  as  grand  or 
petit  juror  in  any  court  of  the  United  States,  or  of  any  State,  on 
account  of  race,  color,  or  previous  condition  of  servitude ;  and  any 
officer  or  other  person  charged  with  any  duty  in  the  selection  or 
summoning  of  jurors  who  shall  exclude  or  fail  to  summon  any 
citizen  for  the  cause  aforesaid  shall,  on  conviction  thereof,  be 
deemed  guilty  of  a  misdemeanor,  and  be  fined  not  more  than  five 
thousand  dollars.     (18  Stat.  336.) 

This  section  has  been  held  constitutionaL  Ex  parte  Virginia,  100  U.  S. 
339. 

A  provision  similar  to  that  of  the  first  part  of  this  section  was  contained  in 
the  last  clause  of  Act  June  30,  1879,  c.  52,  §  2,  incorporated  in  Jud.  Code,  | 
278,  ante,  §  1255. 

Hotel  of  Deoisions 


Discrimination  in  aeieoting  Jury.— The 
equality  of  protection  secured  by  this 
section  held  to  have  been  prima  facie 
denied  by  officers  charged  with  the  se- 
lection of  grand  and  petit  jurors.  Neal 
V.  Delaware  (1880)  103  U.  S.  370,  386, 
393-397,  26  L.  Ed.  567. 

A  motion  to  set  aside  a  panel  of 
petit  jurors,  on  the  ground  of  the  ex- 
clusion from  the  panel  of  qualified 
citizens  of  African  descent,  is  properly 
overruled,  where  it  is  not  clearly  and 
distinctly  shown  that  they  were  ex- 
cluded because  of  their  race  or  color. 
Bush  V.  Commonwealth  (1883)  1  Sup. 
Ct  625,  107  U.  S.  110,  27  L.  Ed.  354. 

The  denial  of  a  motion  to  quash  an 


indictment,  and  the  overruling  of  chal- 
lenges to  the  array  of  jurors,  which 
raise  the  objection  that  negroes  were 
discriminated  against  in  the  selection 
of  grand  and  petit  jurors,  is  not  error, 
where  no  evidence  is  received  or  offered 
in  support  of  such  charge  except  de- 
fendants* affidavit  attached  to  the  mo- 
tion to  quash,  stating  that  the  facts 
set  up  in  such  motion  are  true  **to  their 
best  knowledge,  information,  and  be- 
Uef."  Tarrance  v.  Florida  (1903)  23 
Sup.  Ct.  402,  403,  188  U.  S.  519,  47 
L.  Ed.  672. 

An  actual  discrimination  against  ne- 
groes in  the  selection  of  juries  ii  as 
much  a  denial  of  equality  of  rights  as 
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a  discrimination  by  law,  bat  an  actual 
discrimination  must  be  proved  or  ad- 
mitted and  cannot  be  presumed.  Tar- 
rance  ▼.  Florida  (1903)  23  Sup.  Ct. 
402,  403, 188  U.  B.  519,  47  L.  Ed.  572. 

The  fact  that  all  the  names  drawn 
from  the  jury  wheel  were  those  of  white 
persons  did  not  show  a  discrimination 
against  a  colored  defendant,  in  the  ab- 
sence of  proof  that  all  the  names  in  the 
wheel  were  of  white  people.  State  v. 
Murray  (1895)  47  La.  Ann.  1424,  17 
South.  832. 

Conclusiveness   of   deolsionsw— Where 

the  supreme  court  of  the  United  States 
has  decided  that  a  motion  to  quash  an 
indictment  on  the  ground  of  discrimina- 
tion against  the  negro  race  should  be 
granted  in  a  criminal  prosecution  of  a 
negro  when  it  appears  that  no  negroes 
had  been  selected  on  grand  or  petit 
juries  by  commissioners  or  summoned 
by  the  constabulary  because  they  would 
be  offensive  to. white  jurors,  and  that 
defendant  was  not  given  an  opportunity 
to  challenge  the  grand  jury  indicting 
him,  such  decision  is  binding  and  con- 
clusive on  state  courts.  Kipper  v.  State 
(1901)  62  S.  W.  420,  42  Tex.  Cr.  U. 
613. 

The  Court  of  Criminal  Appeals  Ss 
bound  by  the  decisions  of  the  Uniteil 
States  Supreme  Court  in  determining 
whether  a  negro  was  denied  any  right 
on  account  of  race,  color,  etc.,  by  the 
manner    of    selecting    the    grand    jury 


which  indicted  him.  Jackson  t.  State 
(1911)  139  S.  W.  1156. 

Right  to  negro  Jorors^-A  white  per- 
son indicted  by  a  grand  jury  composed 
wholly  of  persons  of  the  white  race  can- 
not complain  because  negroes  were  ex- 
cluded.      Commonwealth     ▼.     Wright 

(1880)  79  Ky.  22,  42  Am.  Rep.  203. 
All  that  the  accused  can  claim  is  that 

no  citizen  shall  be  excluded  from  juries 
on  account  of  race  or  color;  the  com- 
missioners are  not  bound  to  select  ne- 
gro jurors.    Haggard  v.  Commonwealth 

(1881)  79  Ky.  366. 
A  negro  cannot  demand  that  be  be 

tried  for  a  criminal  offense  by  a  jury  of 
his  own  race.  State  v.  Casey  (1^2) 
44  La.  AniL  96&,  11  South.  583. 

A  colored  man  indicted  for  felony  is 
not  entitled  to  be  tried  by  a  mixed  ju- 
ry. Lawrence  t.  Commonwealth  (1886) 
81  Va.  484. 

Criminal  responsibility  of  offloer.— A 
state  officer,  empowered  by  law  to  se- 
lect jurors  to  serve  in  the  courts  of  the 
state  in  the  trial  of  civil  and  criminal 
cases,  who  for  a  series  of  years  selects 
only  white  jurors,  and  fails  to  select 
colored  jurors,  is  amenable  to  indict- 
ment in  a  court  of  the  United  States, 
under  this  section.  Charge  to  Grand 
Jury,  CivU  Rights  Act  (C.  C.  1878)  Fed. 
Cas.  No.  18,259: 

Cited  witliout  definite  application, 
Civil  Rights  Cases  (1883)  3  Sup.  Ct  18, 
24,  109  U.  S.  3,  27  L.  Ed.  835. 

§  3930.  (Act  March  1,  1875,  c.  114,  §  5.)     Review  of  proceedings 
under  act 
All  cases  arising  under  the  provisions  of  this  act  in  the  courts 
of  the  United  States  shall  be  reviewable  by  the  Supreme  Court 
of  the  United  States,  without  regard  to  the  sum  in  controversy, 
under  the  same  provisions  and  regulations  as  are  now  provided  by 
law  for  the  review  of  other  causes  in  said  court.     (18  Stat.  337.) 
See  notes  to  section  3  of  this  act,  ante,  |  3928. 

§  3931.  (R.  S.  §  1978.)     Rights  of  citizens  in  respect  to  real  and 
personal  property. 
All  citizens  of  the  United  States  shall  have  the  same  right,  in  every 
State  and  Territory,  as  is  enjoyed  by  white  citizens  thereof  to  inherit, 
purchase,  lease,  sell,  hold,  and  convey  real  and  personal  property. 
Act  April  9,  1866,  c  31,  {  1,  14  Stat.  27. 


Notes  of  Deoisions 


See  notes  under  §  3925. 


Validity^-This  section  and  post,  f 
8946,  were  enacted  by  virtue  of  the 
thirteenth  amendment.  U.  S.  v.  Harris 
(1882)  1  Sup.  Ct.  601,  610,  106  U.  S. 
629,  27  L.  Ed.  290;  U.  S.  v.  Morris 
(D.  C.  1903)  125  Fed.  322. 

Congress  has  the  power,  under  the 
thirteenth  constitutional  amendment,  to 
protect  citizens  of  the  United  States  in 
the  enjoyment  of  those  rights  which  are 
fundamental  and  belong  to  every  citi- 
zen, if  the  deprivation  of  such  rights  is 
solely  because  of  race  or  color;  and 
this  section  is  within  such  power.    U. 
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S.  V.  Morris    (D.  a  1903)   125  Fed. 
322. 

Cited  witliout  definite  application. 
Civil  Rights  Cases  (1883)  8  Sup.  Ct  18, 
25,  109  U.  S.  3,  27  L.  Bd.  835;  Blythe 
V.  Hinckley  (1899)  19  Sup.  Ct  497,  498, 
499,  173  U.  S.  501,  43  L.  Bd.  783; 
Blythe  v.  Hinckley  (1901)  21  Sup.  Ct 
390,  391,  393,  180  U.  S.  838,  45  L.  Bd. 
557;  Kentucky  t.  Powers  (1906)  28 
Sup.  Ct  387,  895,  201  U.  S.  1,  50  I* 
Ed.  633,  5  Ann.  Cas.  692;  Hodges  t. 
U.  S.  (1906)  27  Sup.  Ct  6,  7,  10,  203 
U.  S.  1,  51  L.  Ed.  65;  San  Mateo  v. 
Southern  Pac.  R.  Co.  (a  0.  1882)  13 
Fed.  722,  774^ 


Digitized  by 


Google 


Tit  24) 


CIVIL  RIGHTS 


3932 


§  3932.  (R.  S.  §  1979.)     Civil  action  for  deprivation  of  rights. 

Every  person  who,  under  color  of  any  statute,  ordinance,  regula- 
tion, custom,  or  usage,  of  any  State  or  Territory,  subjects,  or  causes 
to  be  subjected,  any  citizen  of  the  United  States  or  other  person 
within  the  jurisdiction  thereof  to  the  deprivation  of  any  rights,  privi- 
leges, or  immunities  secured  by  the  Constitution  and  laws,  shall  be 
Hable  to  the  party  injured  in  an  action  at  law,  suit  in  equity,  or  other 
proper  proceeding  for  redress. 

Act  April  20,  1871,  c.  22,  S  1,  17  Stat.  13. 

Jurisdiction  of  suits  for  deprivation  of  civil  rights  was  given  to  the  dis- 
trict courts  by  R.  S.  §  503,  par.  12,  incorporated  in  Jud.  Code,  §  24,  par. 
14,  ante,  §  991  (14). 

Notes  of  Decisions 


1.  Operation  of  statute  tn  generaL 

2.  Jurisdiction  of  federal  courts. 
8.  Pleading. 

4.  Injunction. 

6.  Deprivation  of  right  to  vote. 

6.  Equitable  relief. 

7.  Limitation  of  actions. 

8.  Corporations. 

9.  Deprivation  of  custody  of  children. 

10.  Action    against   tax    collector. 

11.  Deprivation  of  right  to  set  off  foreign 

judgments. 

12.  Operation  of  Judicial  Code. 

I.  Operation  of  statute  in  general.— 

This  section  does  not  repeal  or  in  any 
wise  affect  R.  S.  §  720,  ante,  §  1242. 
Hemsley  v.  Myers  (C.  0.  1891)  45  Fed. 
283,  289,  290.  It  does  not  permit  a 
federal  court  to  entertain  a  bill  to  re- 
strain an  action  in  a  state  court,  though 
the  case  involves  the  constitutional 
right  of  due  process  of  law.  Aultman  & 
Taylor  Co.  v.  Brumfield  (C.  C.  1900) 
102  Fed.  7,  12,  appeal  dismissed  (1902) 
22  Sup.  Ot  938,  46  L.  Ed.  1265.  It 
was  held  inapplicable  in  a  case  in  a 
federal  court  to  remove  a  cloud  on  ti- 
tles alleged  to  be  due  to  claims  of  a 
city  under  its  charter  and  acts  of  the 
state  legislature.  Devine  v.  Los  An- 
geles (1906)  26  Sup.  Ct.  652,  659,  202 
U.  S.  313,  50  L.  Ed.  1046. 

Before  persons  can  be  held  to  an- 
swer in  the  federal  courts  for  conspira- 
cy, they  must  be  charged  with  conspir- 
ing to  effect  a  purpose  forbidden  by 
some  statute  of  the  United  States,  or 
with  doing  some  act  in  furthering  the 
conspiracy,  forbidden  by  a  law  of  the 
United  States;  and  where  a  petition 
claims  damages  for  an  alleged  c6nspira- 
cy  to  disbar  plaintiff  from  practicing 
law  in  the  state  courts  because  he  has 
filed  a  bill  in  a  federal  court  charging 
defendants  with  misconduct  and  cor- 
ruption in  certain  litigation  pending  in 
a  state  court^  no  cause  of  action  is 
made  out  (freen  v.  Rogers  (C.  C. 
1893)  56  Fed.  220. 

The  rights,  privileges,  and  immuni- 
ties which  this  section' was  designed  to 
protect,  are  such  as  belong  to  citizens 
of  the  United  States  as  such,  and  not 
as  citizens  of  a  state.  Wadleigh  v. 
Newhall  (C.  C.  1905)  136  Fed.  941. 
They  do  not  include  the  right  of  an 
individual  to  life,  liberty,  or  property, 
which  were  primary  rights  within  the 
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protection  of  the  state.  Brawner  v. 
Irvin  (O.  0.  1909)  169  Fed.  964. 

Persons  of  African  descent  have  the 
same,  but  no  greater,  rights  than  other 
citizens  in  the  state  where  they  make 
their  home;  the  rights  and  privileges 
protected  from  infringement  by  this 
section,  and  the  infringement  of  which 
creates  a  cause  of  action  for  damages, 
being  common  to  all  citizens.  Brawner 
V.  Irvin  (C.  C.  1909)  169  Fed.  964. 

2.  Jurisdiction  of  federal  courts^— The 

rights  for  the  deprivation  of  which  suits 
may  be  brought  in  a  circuit  court  of 
the  United  States  under  R.  S.  §  629,  cL 
16,  ante,  §  991  (14),  for  the  protection 
of  rights  secured  by  the  constitution  of 
the  United  States,  or  for  any  law  pro- 
viding for  equal  rights  of  citizens,  in- 
clude civil  rights  only,  and  the  provi- 
sions of  that  section  were  brought  for- 
ward from  Act  April  20,  1871,  to  en- 
force the  provisions  of  the  fourteenth 
amendment.  Holt  v.  Indiana  Mfg.  Co. 
(1900)  20  Sup.  Ct.  272,  273,  176  U.  S. 
68.  44  L.  Ed.  374. 

The  scope  of  the  equitable  jurisdic- 
tion of  the  federal  courts  was  not  ex- 
tended beyond  what  was  an  appropriate 
subject-matter  for  equitable  relief  ac- 
cording to  existing  standards,  by  this 
section.  Giles  v.  Harris  (1903)  23  Sup. 
Ct.  639,  189  U.  S.  475,  47  L.  Ed.  909. 

The  liability  declared  in  this  section 
for  depriving  a  person  of  rights,  privi- 
leges and  immunities  manifestly  de- 
pends on  the  fact  that  such  deprivation 
be  under  color  of  some  statute,  ordi- 
nance, etc.,  of  a  state  or  territory; 
and  hence  to  constitute  a  cause  of  ac- 
tion under  such  section,  plaintiff  must 
show,  as  part  of  his  case,  that  defend- 
ant claims  to  act  under  color  of  a  stat- 
ute, ordinance,  etc.,  of  a  state  or  ter- 
ritory. California  Oil  &  Gas  Co.  v. 
Miller  (C.  C.  1899)  96  Fed.  12,  22. 

See  Farson  v.  Chicago  (C.  C.  1905) 
138  Fed.  184,  185;   note  under  §  3925. 

3.  Pleading^— Where,  in  a  suit  by  a 
private  person  against  state  judges  of 
general  jurisdiction,  the  statement  of 
plaintiff's  claim  did  not  show  diverse 
citizenship,  or  that  the  action  involved  a 
federal  question,  a  mere  allegation  that 
defendants  were  liable  under  this  sec- 
tion, was  insufficient  to  establish  fed- 
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eral  jurisdiction,  in  the  absence  of  an 
allegation  of  facts  showing  a  substan- 
tial dispute  as  to  the  effect  or  construc- 
tion of  the  constitution,  or  of  some  law 
of  the  United  States  on  the  determi- 
nation of  which  the  recovery  depended. 
U.  S.  V.  Bell  (1905)  135  Fed.  ^36,  68 
C.  C.  A.  144,  affirming  judgment  (C.  C. 
1904)  127  Fed.  1002. 

In  an  action  under  this  section  to 
recover  damages  for  depriving  plaintiff 
of  rights  secured  to  him  by  the  Con- 
stitution and  laws  of  the  United  States 
under  color  of  a  state  statute  or  law, 
plaintiff  need  not  allege  that  defendants 
acted  maliciously,  and  a  failure  to  do 
so  does  not  authorize  the  court  to  de- 
termine as  matter  of  law  that  only  nom- 
inal damages  are  recoverable,  and  that 
therefore  the  action  is  not  within  the 
jurisdiction  of  a  federal  court  Brick- 
house  V.  Brooks  (0.  C.  1908)  165  Fed. 
534,  543. 

4.  Injunction^— In  view  of  this  sec- 
tion, since  a  state  law  prohibiting  the 
sale  of  intoxicating  liquors  by  nonres- 
ident importers,  in  the  same  packages 
in  which  they  were  brought  into  the 
state,  is  void  as  being  in  contravention 
of  the  interstate  commerce  clause  of 
the  federal  constitution,  where  a  state 
court  has  enjoined  such  sales  an  in- 
junction will  lie  from  the  federal  courts 
against  the  institution  of  contempt  pro- 
ceedings by  the  county  attorney  for 
the  violation  of  the  state  injunction, 
under  Oomp.  Laws  Kan.  1885,  c.  13,  § 
35.  Tuchman  v.  Welch  (C.  C.  1890)  42 
Fed.  548. 

Though  a  court  of  equity  has  no  ju- 
risdiction to  enjoin  purely  criminal 
proceedings,  injunction  will  lie  against 
proceedings  by  a  prosecuting  attorney 
to  prevent  the  agents  of  a  nonresident 
importer  from  selling  intoxicating  liq- 
uors in  the  original  packages  in  which 
they  were  imported,  under  a  state  law 
which,  in  so  far  as  it  prohibits  such 
sales,  is  in  violation  of  the  interstate 
commerce  clause  of  the  federal  consti- 
tution, since  such  proceedings  are  an 
interference  with  complainant's  prop- 
erty rights  under  the  constitution,  for 
which,  as  provided  by  this  section,  an 
action  at  law  or  suit  in  equity  may  be 
maintained.  M.  Schandler  Bottling  Co. 
V.  Welch  (0.  0. 1890)  42  Fed.  561. 

5.  Deprivation    of    right    to    votOw— 

State  election  officials,  who,  conforming 
to  a  state  statute,  deprive  negro  cit- 
izens of  their  right  to  vote  secured  by 
Const.  Amend.  15,  are  liable  to  such 
citizens  for  resulting  damages.  Myers 
V.  Anderson  (1915)  35  Sup.  Ct  932, 
238  U.  S.  368,  59  L.  Ed.  1349,  affirming 
judgment  (C.  C.  1910)  Anderson  v. 
Myers,  182  Fed.  223. 

The  invalidity  of  provisions  of  Laws 
Md.  1908,  c  525,  prescribing  qualifica- 
tions for  voters  at  municipal  elections 
not  naturalized,  does  not  relieve  the 
election  officers  appointed  under  that 
statute  from  liability  under  this  section, 
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for  denying  right  to  vote  at  such  elec- 
tion to  negro  citizens  contrary  to  Const. 
U.  S.  Amend.  15.    Id. 

An  action  cannot  be  maintained 
against  election  officers,  for  deprivation 
of  plaintiff's  right,  under  the  laws  of 
Washington  Territory,  to  vote,  she  be- 
ing a  woman,  where  the  denial  of  such 
right  followed  a  previous  decision  of 
the  supreme  court  of  the  territory, 
which  had  not  been  reversed  or  over- 
ruled, atid  where  no  rudeness  or  mali- 
cious conduct  on  the  part  of  the  de- 
fendants is  charged.  Isaacs  v.  McNeil 
(C.  C.  1890)  44  Fed.  32,  11  L.  R.  A. 
254. 

Where  the  registers  of  election  of 
the  city  of  Annapolis  refused  to  regis- 
ter plaintiffs,  who  were  negroes,  and 
who  were  otherwise  qualified  voters, 
be2ause  they  did  not  fulfill  the  qualifica- 
tions of  voters  prescribed  by  Acts  Md. 
1908,  c.  525,  which  act  was  unconsti- 
tutional in  so  far  as  it  effected  negro 
disfranchisement,  plaintiffs  *  wore  enti- 
tled to  recover  damages  against  defend- 
ants under  this  section,  nor  were  com- 
plainants required  to  allege  that  defend- 
ants in  refusing  to  register  plaintiffs 
acted  willfully  or  maliciously.  Ander- 
son V.  Myers  (C.  C.  1910)  182  Fed. 
223. 

6. Equitable   relief-— Equity   wiU 

not  compel  a  county  board  of  registrars 
to  enroll  a  negro  on  the  voting  lists  as 
a  duly  qualified  voter,  under  the  regis- 
tration provisions  of  Const.  Ala.  art  8, 
where  the  main  object  of  the  bill  ia  to 
have  these  registration  provisions,  up- 
on which  the  right  to  register  is  found- 
ed, declared  void  as  a  fraud  upon  the 
federal  constitution  because  of  discrim* 
ination  against  negroes,  since,  if  that 
is  the  character  of  these  provisions, 
the  court  will  not  require  officials  to 
proceed  to  act  under  them.  Giles  v. 
Harris  (1903)  23  Sup.  Ct  639.  642,  189 
U.  S.  475,  47  L.  Ed.  909. 

The  inadequacy  of  the  relief  which 
can  be  afforded  by  its  decree  will  pre- 
clude a  court  of  equity  from  compelling 
a  county  board  of  registrars  to  enroU 
a  negro  upon  the  voting  lists,  where  the 
refusal  to  register  him  is  alleged  to  be 
a  part  of  a  general  scheme  by  the  white 
population  of  the  state,  and  the  state 
itself,  to  disfranchise  a  large  part,  if 
not  all,  of  the  negroes  witMn  the 
state.    Id. 

7.  Limitation  of  actions^— The  one- 
year  limitation  prescribed  by  Civ.  Code 
La.  art  8536,  for  actions  for  damages, 
and  not  the  five-year  limitation  pre- 
scribed by  R,  S.  §  X047,  ante,  |  1712, 
against  penalties  and  forfeitures,  must 
govern  a  civil  action  for  an  assault 
committed  in  attempting  to  prevent 
plaintiff  from  voting,  contrary  to  this 
title,  in  view  of  the  faUure  of  this  sec- 
tion and  the  next  two  sections  to  pre- 
scribe any  specific  limitation.  0*Sul- 
Uvan  V.  Felix  (1914)  34  Sup^  Ct  596, 
233  U.  S.  318,  58  L.  Ed.  980. 
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8.  Corporations^— A  corporation  isin- 
claded  within  the  word  "person.** 
Northwestern  Fertilizing  Co.  v.  Hyde 
Park  (0.  0.  1873)  Fed.  Cas.  No.  10,- 
336. 

Where  a  state  statute  limiting  the 
right  of  a  foreign  corporation  to  sue 
deprives  a  corporation  of  another  state 
of  the  equitable  right  to  set  off  against 
a  judgment  rendered  against  it  in  the 
ertate  courts  a  judgment  in  its  favor 
against  plaintiff  rendered  in  another 
state,  a  federal  court  has  jurisdiction 
to  afford  it  relief.  Anglo-American 
Provision  Co.  v.  Davis  Provision  Co. 
(C.  C.  1900)  105  Fed.  536,  537. 

9.  Deprivation  of  custody  of  children. 

—Code  Civ.  Proc.  Cal.  §  1747,  author- 
izing proceedings  to  appoint  guardians 
for  the  persons  and  estates  of  minors 
having  no  guardians  by  will  or  deed, 
is  a  lawful  exercise  of  the  state's  pow- 
er; and  proceedings  based  thereon  de- 
priving parents  of  the  custody  of  their 
children  do  not  give  them  a  right  of 
action  under  this  section  against  per- 
sons instituting  the  proceedings.  Wad- 
leigh  V.  Newhall  (C.  0.  1905)  136  Fed. 
941,  946. 

10.  Action  against  tax  coilectorw— R. 

S.  §  629,  cl.  16,  ante,  §  991  (14),  au- 
thorizing suits  for  violation  of  this 
section,  held  not  to  embrace  an  action 
of  trespass  on  the  case  against  a  tax 


collector.     Carter  y.  Greenhow  (1885) 

5  Sup.  Ct.  928,  930,  962,  114  U.  S.  317, 
29  L.  Ed.  202. 

1 1.  Deprivation  of  right  to  set  off 
foreign  JudgmentSd--See  Anglo-Ameri- 
can Provision  Go.  v.  Davis  Provision 
Co.  (C.  C.  1900)  105  Fed.  536;  note 
under  §  3925. 

12.  Operation  of  Judicial  CodCw^See 
Farson  v.  Chicago  (C.  C.  1905)  138 
Fed.  184,  185;   note  under  §  3925. 

Cited  without  definite  application, 
Civil  Rights  Cases  (1883)  3  Sup.  Ct. 
18,  25,  109  U.  S.  3,  27  L.  Ed.  835; 
McGahey  v.  Virginia  (1890)  10  Sup. 
Ct.  972,  977,  135  U.  S.  662,  34  L.  Ed. 
304;  Green  v.  Elbert  (1890)  11  Sup. 
Ct  188,  137  U.  S.  615,  34  L.  Ed.  792; 
Anglo-American  Provision  Co.  v.  Davis 
Provision  Co.  No.  2  (1903)  24  Sup. 
Ct.  93,  94,  191  U.  S.  376,  48  L.  Ed. 
228;  Hodges  v.  U.  S.  (1906)  27  Sup. 
Ct  6,  7,  10,  203  U.  S.  1,  51  L.  Ed. 
65;  Moyer  v.  Peabody  (1909)  29  Sup. 
Ct  235,  236,  212  U.  S.  78,  53  L.  Ed. 
410;  U.  S.  V.  Sanges  (C.  C.  1891)  48 
Fed.  78,  88  (writ  of  error  dismissed 
[1892]  12  Sup.  Ct  609;  144  U.  S.  310, 
36  L.  Ed.  445);    Eraser  v.  McConway 

6  Torley  Co.  (C.  C.  1897)  82  Fed.  257, 
259;  In  re  Parrott  (C.  C.  1880)  1 
Fed.  481,  520;  Davenport  v.  Clover- 
port  (D.  C.  1896)  72  Fed.  689,  693. 


§  3933.  (R.  S.  §  1980.)  (1)  Conspiracy  to  prevent  officer  from 
performing  duties. 
*  First.  If  two  or  more  persons  in  any  State  or  Territory  conspire 
to  prevent,  by  force,  intimidation,  or  threat,  any  person  from  accept- 
ing or  holding  any  office,  trust,  or  place  of  confidence  under  the 
United  States,  or  from  discharging  any  duties  thereof;  or  to  induce 
by  like  means  any  officer  of  the  United  States  to  leave  any  State, 
district,  or  place,  where  his  duties  as  an  officer  are  required  to  be 
performed,  or  to  injure  him  in  his  person  or  property  on  account  of 
his  lawful  discharge  of  the  duties  of  his  office,  or  while  engaged  in 
the  lawful  discharge  thereof,  or  to  injure  his  property  so  as  to  molest, 
interrupt,  hinder,  or  impede  him  in  the  discharge  of  his  official  du- 
ties; 

Act  July  31,  1861,  c.  33,  12  Stat  284.  Act  April  20,  1871,  c  22,  §  2,  17 
Stat.  13. 

Jurisdiction  was  given  to  the  district  courts  of  all  suits  authorized  by  law 
to  be  brought  for  the  recovery  of  damages  on  account  of  any  injury  to  person 
or  property,  or  because  of  the  deprivation  of  any  right  or  privilege  of  a 
citizen,  by  any  act  done  in  furtherance  of  any  conspiracy  mentioned  in  this 
section,  by  R.  S.  §  563,  par.  11,  incorporated  in  Jud.  Code,  §  24,  par.  12,  ante, 
I  991  (12). 

Conspiracies  such  as  are  described  in  this  subsection  were  made  punishable 
by  R.  S.  §  5518,  incorporated  in  Crim.  Code,  $  21,  post,  $  10185. 

Notes  of  Deoisions 
Operation  of  statute  in  generaiw— R. 
S.  §  5518,  post,  I  10185,  was  substan- 
tially the  same  as  the  first  and  second 
clauses  of  this  section,  and  instead  of 
showing  that  congress  did  not  intend 
by  R.  S.  §  5508  (post,  |  10183),  and 
section  5509,  to  include  the  case  of  a 
citizen  in  the  exercise  of  a  right  or 
privilege  appertaining  to  official  station 


or  function,  it  tended  strongly  in  the 
other  direction.  U.  S.  v.  Patrick  (C. 
O.  1893)  54  Fed.  33a 

Nature  of  action.— An  action  under 
this  section  for  an  assault  committed  in 
attempting  to  prevent  plaintiff  from 
voting,  in  violation  of  the  civil  rights 
act,  is  one  for  damages,  and  not  for  a 
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penalty.      O'SuUivan   y.    Felix    (1912)       object  of  the  original  combination.    U. 
194  Fed.  88,  114  C.  C.  A.  166.  S.  r.  Cole  (D.  C.  1907)  153  Fed.  SOL 

Limitations-— An    action    under    this         Necessity  of  Indlctment^The  crime 

section  for  an  assault  committed  in  at-  ^f   conspiring   to   injure   or  intimidate 

tempting  to  prevent  plaintiff  from  vot-  citizens  in  the   exercise   of   their  civil 

ing,  in  violation  of  the  civil  rights  act.  ^ghtg    jg    ^n    infamous    crime,    which 

is   governed   as   to   limitations   by   the  mugj.  ^e   proceeded  against   by  indict- 

statutes   of   the   state   where   brought.  ^ent,  and  not  by  information.     U.  S. 

O'Sullivan  v.  FeUx  (1912)  194  Fed.  88,  y.  Butler  (C.  0.  1876)   Fed.  Cas.  No. 

114  C.  C.  A.  166.  14,701. 

JltuTLt^!llt'''^^^  J«rlsdlctlon  of  federal  co-rts^lead- 

L'n!^  ±fn^rZ  TTn^.i^  ^^^^  iT^n  ""O-S^^  U.  S.  V.  BcU  (1905)   135  Fed. 

fense  against  the  Umted  States  in  no-  „'„  „„„  aa  n  r>    a    iaa.  „1*»  ..«^..  < 

lation  of  this  section,  there  mast  not  ^%^'  «8  C.  C.  A.  144;  note  under  i 
only  be  an  agreement   or  combination 

to  commit  a  crime  or  unlawful  purpose,  Cited     without   .definite    application, 

but  also  an  overt  act  apart  from  the  Green   v.    Elbert    (1891)    11   Sup.   Ct. 

conspiracy,  done  to  carry  into  effect  the  188,  137  U.  S.  615,  34  L.  Ed.  792. 

(2)  Conspiracy  to  intimidate  party,  witness  or  juror,  or  to  ob- 
struct justice. 

Second.  If  two  or  more  persons  in  any  State  or  Territory  conspire 
to  deter,  by  force,  intimidation,  or  threat,  any  party  or  witness  in  any 
court  of  the  United  States  from  attending  such  court,  or  from  testi- 
fying to  any  matter  pending  therein,  freely,  fully,  and  truthfully,  or 
to  injure  such  party  or  witness  in  his  person  or  property  on  account 
of  his  having  so  attended  or  testified,  or  to  influence  the  verdict,  pre- 
sentment, or  indictment  of  any  grand  or  petit  juror  in  any  such  court, 
or  to  injure  such  juror  in  his  person  or  property  on  account  of  any 
verdict,  presentment,  or  indictment  lawfully  assented  to  by  him,  or 
of  his  being  or  having  been  such  juror ;  or  if  two  or  more  persons 
conspire  for  the  purpose  of  impeding,  hindering,  obstructing,  or  de- 
feating, in  any  manner,  the  due  course  of  justice  in  any  State  or  Ter- 
ritory, with  intent  to  deny  to  any  citizen  the  equal  protection  of  the 
laws,  or  to  injure  him  or  his  property  for  lawfully  enforcing,  or  at- 
tempting to  enforce,  the  right  of  any  person,  or  class  of  persons,  to 
the  equal  protection  of  the  laws ; 

Act  July  31,  1861,  c.  33,  12  Stat  284.  Act  April  20,  1871,  c  22,  S  2,  17 
Stat.  13. 

See  note  to  subsection  1. 

Conspiracies  such  as  are  described  in  this  subsection  were  made  punishable 
by  R.  S.  §  5406,  incorporated  in  Crim.  Code,  §  136,  post,  §  10216. 

(3)  Conspiracy  to  deprive  a  citizen  of  his  rights  or  privileges. 

Third.  If  two  or  more  persons  in  any  State  or  Territory  conspire, 
or  go  in  disguise  on  the  highway  or  on  the  premises  of  another,  for 
the  purpose  of  depriving,  either  directly  or  indirectly,  any  person  or 
class  of  persons  of  the  equal  protection  of  the  laws,  or  of  equal  priv- 
ileges and  immunities  under  the  laws ;  or  for  the  purpose  of  prevent- 
ing or  hindering  the  constituted  authorities  of  any  State  or  Territory 
from  giving  or  securing  to  all  persons  within  such  State  or  Territory 
the  equal  protection  of  the  laws;  or  if  two  or  more  persons  con- 
spire to  prevent  by  force,  intimidation,  or  threat,  any  citizen  who  is 
lawfully  entitled  to  vote,  from  giving  his  support  or  advocacy  in  a 
legal  manner,  toward  or  in  favor  of  the  election  of  any  lawfully  quali- 
fied person  as  an  elector  for  President  or  Vice-President,  or  as  a 
member  of  Congress  of  the  United  States ;  or  to  injure  any  citizen 
in  person  or  property  on  account  of  such  support  or  advocacy;  in 
any  case  of  conspiracy  set  forth  in  this  section,  if  one  or  more  per- 
sons engaged  therein  do,  or  cause  to  be  done,  any  act  in  furtherance 
of  the  object  of  such  conspiracy,  whereby  another  is  injured  in  his 
person  or  property,  or  deprived  of  having  and  exercising  any  right 
or  privilege  of  a  citizen  of  the  United  States,  the  party  so  injured  or 
deprived  may  have  an  action  for  the  recovery  of  damages,  occasioned 
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by  such  injury  or  deprivation,  against  any  one  or  more  of  the  con- 
spirators. 

Act  July  31,  1861,   c  38,   12  Stat  284.  Act  April  20,  1871,  c  22,  §  2, 
17  Stal.  13. 
See  note  to  subsection  1. 

Conspiracies  such  as  are  described  in  this  subsection  were  made  punishable 
by  R.  S.  §  5508,  incorporated  in  Crim.  Code,  §  19,  post.  $  10183. 

§  3934.  (R.  S.  §  1981.)     Action  for  neglect  to  prevent  conspiracy. 

Every  person  who,  having  knowledge  that  any  of  the  wrongs  con- 
spired to  be  done,  and  mentioned  in  the  preceding  section,  are  about 
to  be  committed,  and  having  power  to  prevent  or  aid  in  preventing 
the  commission  of  the  same,  neglects  or  refuses  so  to  do,  if  such 
wrongful  act  be  committed,  shall  be  liable  to  the  party  injured,  or 
his  legal  representatives,  for  all  damages  caused  by  such  wrongful 
act,  which  such  person  by  reasonable  diligence  could  have  prevented ; 
and  such  damages  may  be  recovered  in  an  action  on  the  case ;  and 
any  number  of  persons  guilty  of  such  wrongful  neglect  or  refusal 
may  be  joined  as  defendants  in  the  action ;  and  if  the  death  of  any 
party  be  caused  by  any  such  wrongful  act  and  neglect,  the  legal  rep- 
resentatives of  the  deceased  shall  have  such  action  therefor,  and  may 
recover  not  exceeding  five  thousand  dollars  damages  therein,  for  the 
benelit  of  the  widow  of  the  deceased,  if  there  be  one,  and  if  there  be 
no  widow,  then  for  the  benefit  of  the  next  of  kin  of  the  deceased. 
But  no  action  under  the  provisions  of  this  section  shall  be  sustained 
which  is  not  commenced  within  one  year  after  the  cause  of  action  has 
accrued. 

Act  April  20,  1871.  c.  22,  §  6,  17  Stat.  15. 

Jurisdiction  of  all  suits  which  may  be  brought  under  this  section  was  given 
to  the  district  courts,  by  Jud.  Code,  §  24,  par.  13,  ante.  §  091  (13). 

Cited    without    definite    application,  853.  858.  162  U.    S.  439.  40  L.   Ed. 

Green  v.   Elbert    (1891)    11   Sup.   Ct  1032;     Briggs    v.    Walker    (1898)    19 

188,   137  U.   S.   615,   34  L.   Ed.   792;  Sup.  Ct.  1,  3,  171  U.  S.  466,  43  Im  Ed. 

Blagge   V.   Balch    (1896)    16   Sup.   Ct.  243. 

§  3935.  (R.  S.  §  1982.)     District  attorney,  etc.,  to  prosecute. 

The  district  attorneys,  marshals,  and  deputy  marshals,  the  com- 
missioners appointed  by  the  circuit  and  territorial  courts,  with  power 
to  arrest,  imprison,  or  bail  offenders,  and  every  other  officer  who  is 
especially  empowered  by  the  President,  are  authorized  and  required, 
at  the  expense  of  the  United  States,  to  institute  prosecutions  against 
all  persons  violating  any  of  the  provisions  of  chapter  seven  of  the 
Title  "Crimes,"  and  to  cause  such  persons  to  be  arrested,  and  impris- 
oned or  bailed,  for  trial  before  the  court  of  the  United  States  or  the 
territorial  court  having  cognizance  of  the  offense. 

Act  April  9,  1866,  c.  31,  §  4,  14  Stat  28.  Act  May  31,  1870,  c.  114, 
f  9,  16  Stat.  142. 

The  office  of  circuit  court  commissioner,  under  R.  S.  §  627.  was  abolished, 
and  the  office  of  United  States  commissioner  substituted  therefor,  by  Act  May 
28,  1896,  c.  252,  §  19,  ante,  $  1337.  The  United  States  commissioners  so 
created  were  given  all  the  powers  and  required  to  perform  all  the  duties  of 
the  former  circuit  court  commissioners. 

Chapter  7  of  the  Title  "Crimes."  of  the  Revised  Statutes,  referred  to  in 
this  section,  related  to  crimes  against  the  elective  franchise  and  civil  rights 
of  citizens.  Most  of  its  provisions  were  incorporated  in  Chapters  3,  6,  and  10 
of  the  Criminal  Code,  post,  §§  19-26,  125-146,  246-271.  and  were  repealed 
by  section  341  of  said  Code,  post.  §  10515. 

Notes  of  Deoisions 

Purpose  of  act.— Act  May  31,  1870,  134  U.  S.  483,  33  L.  Ed.  1007;    U.  S. 

was  designed  not  to  punish  abuse  of  v.  Allred  (1895)  15  Sup.  Ct.  231,  233, 

authority  by  state  officers,  but  to  for-  155  U.  S.  591,  39  L.  Ed.  273;    In  re 

bid  the  execution  of  state  laws,  which  Upchurch  (C.  C.  1889)  38  Fed.  25,  26, 

the  act  makes  void.    U.  S.  v.  Jackson  27;    U.  S.  v.  Hom  Hing  (D.  0.  1892) 

(C.  C.  1874)  Fed.  Cas.  No.  15,459.  48  Fed.  635,  639;    Hazeltine  v.  U.  S. 

Cited    without    definite    appiloatlon,  (1891)  26  Ct  CL  424. 


U.  S.  y.  Jones  (1890)  10  Sup.  Ct  615, 
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§  3936.  (R.  S.  §  1983.)     Commissioners. 

The  circuit  courts  of  the  United  States  and  the  district  courts  of 
the  Territories,  from  time  to  time,  shall  increase  the  number  of  com- 
missioners, so  as  to  afford  a  speedy  and  convenient  means  for  the 
arrest  and  examination  of  persons  charged  with  the  crimes  referred 
to  in  the  preceding  section ;  and  such  commissioners  are  authorized 
and  required  to  exercise  all  the  powers  and  duties  conferred  on  them 
herein  with  regard  to  such  offenses  in  like  manner  as  they  are  au- 
thorized by  law  to  exercise  with  regard  to  other  offenses  against  the 
laws  of  the  United  States. 

Act  April  9,  1866,  c  31,  $  4,  14  Stat.  28.     Act  May  31,  1870,  c  114,  f 
9,  16  Stat.  142. 
See  note  to  Rev.  St  §  1982,  ante,  |  3935. 

Notes  of  Deoisioiui 

Appointment  of  eommissioners.— Ap-         Cited    without    definite    application, 

pointment  of  commissioners  is  not  au-  IT.  S.  v.  Jones  (1890)  10  Sup.  Gt  615, 

thorized  for  the  first  time,  but  merely  134  U.  S.  483,  33  L.  Ed.  1007;    U.  S. 

directed  by  this  section,  and  hence  the  v.  Allred  (1895)  15  Sup.  Ct.  231,  233, 

power  to  appoint  process  servers  given  155  U.  S.  591,  39  L.  Ed.  273;   U.  S.  v. 

by  the  following  section  must  extend  to  Hom  Hing  (D.  C.  1892)  48  Fed.  635, 

all  commissioners.    In  re  Upchurch  (O.  639. 
O.  1889)  38  Fed.  25. 

§  3937.  (R.  S.  §  1984.)  They  may  appoint  persons  to  execute 
warrants,  etc. 
The  commissioners  authorized  to  be  appointed  by  the  preceding 
section  are  empowered,  within  their  respective  counties,  to  appoint, 
in  writing,  under  their  hands,  one  or  more  suitable  persons,  from  time 
to  time,  who  shall  execute  all  such  warrants  or  other  process  as  the 
commissioners  may  issue  in  the  lawful  performance  of  their  duties, 
and  the  persons  so  appointed  shall  have  authority  to  summon  and 
call  to  their  aid  the  bystanders  or  posse  comitatus  of  the  proper 
county,  or  such  portion  of  the  land  or  naval  forces  of  the  United 
States,  or  of  the  militia,  as  may  be  necessary  to  the  performance  of 
the  duty  with  which  they  are  charged ;  and  such  warrants  shall  run 
and  be  executed  anywhere  in  the  State  or  Territory  within  which  they 
are  issued. 

Act  April  9,  1866,  c.  31,  §  5,  14  Stat  28.    Act  May  31,  1870,  c  114,  $  10,  16 
Stat.  142. 
See  note  to  R.  S.  $  1982,  ante,  f  3935. 

The  Army  is  not  to  be  used,  as  a  posse  comitatus  or  otherwise,  for  the  pur- 
pose of  executing  the  laws,  except  as  expressly  authorized  by  the  Constitution 
or  by  act  of  Ongress,  by  Act  June  18,  1878,  c.  263,  §  15,  ante,  $  1992. 

Obstructing  the  execution  of  process  issued  under  the  provisions  of  this 
section  and  the  section  next  following  was  made  punishable  by  R.  S.  |  5516, 
incorporated  in  Crim.  Code,  §  141,  post,  $  10311. 

Notes  of  Decisions 

Appointment  of  commissioners^— The         Cited    witliout    definite    application, 

power  to  appoint  process  servers,  giv-  U.  S.  v.  Jones  (1890)  10  Sup.  Ct  615, 
en  by  this  section,  extends  to  all  com-  616,  134  U.  S.  483,  33  L.  Ed.  1007; 
missioners.  In  re  Upchurch  (C.  O.  U.  S.  v.  Allred  (1895)  15  Sup.  Ct  231, 
1889)  38  Fed.  25.  233,  155  U.  S.  591.  39  L.  Ed.  273;  Ha- 

zeltine  v.  U.  S.  (1891)  26  Ct  CI.  424. 

§  3938.  (R.  S.  §  1985.)     Marshal  to  obey  precepts,  etc. 

Every  marshal  and  deputy  marshal  shall  obey  and  execute  all  war- 
rants or  other  process,  when  directed  to  him,  issued  under  the  pro- 
visions hereof. 

Act  April  9,  1866,  c.  31,  §  5,  14  Stat  28.  Act  May  81,  1870.  c.  114,  §  10, 
16  Stat  142. 

A  marshal  or  deputy  marshal,  refusing  to  receive  or  execute  process  issued 
under  this  section,  was  made  liable  to  the  party  aggrieved  thereby,  by  R.  8. 
I  5517,  post,  S  8939. 
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Obstructiiig  the  execution  of  process  under  the  provisions  of  this  section 
and  the  section  next  preceding  was  made  punishable  by  R.  S.  |  5516,  incor- 
porated in  Crim.  Code,  §  141,  post,  §  10311. 


U.  S.  V.  Allred  (1895)  15  Sup.  Ct.  231, 
233,  155  U.  S.  591,  39  L.  Ed.  273. 


Cited    without    definite    application, 

U.  S.  V.  Jones  (1890)  10  Sup.  Ct.  615. 
616,  134  U.  S.  483,  33  L.   Ed.  1007; 

§  3939.  (R.  S.  §  5517.)     Marshal  refusing  to  receive  or  execute 
process. 

Every  marshal  and  deputy  marshal  who  refuses  to  receive  any 
warrant  or  other  process  when  tendered  to  him,  issued  in  pursuance 
of  the  provisions  of  section  nineteen  hundred  and  eighty-five,  Title 
"Civil  Rights,"  or  refuses  or  neglects  to  use  all  proper  means  dili- 
gently to  execute  the  same,  shall  be  Hable  to  a  fine  in  the  sum  of 
one  thousand  dollars,  for  the  benefit  of  the  party  aggrieved  thereby. 

Act  May  31,  1870,  c.  114,  §  10,  16  Stat.  142. 

R.  S.  S  1085,  mentioned  in  this  section,  is  set  forth  ante,  §  3938. 

§  3940.  (R.  S.  §  1986.)     Fees  of  district  attorney,  etc. 

The  district  attorneys,  marshals,  their  deputies,  and  the  clerks  of 
the  courts  of  the  United  States  and  territorial  courts  shall  be  paid  for 
their  services,  in  cases  under  the  foregoing  provisions,  the  same  fees 
as  are  allowed  to  them  for  like  services  in  other  cases;  and  where 
the  proceedings  are  before  a  commissioner  he  shall  be  entitled  to  a 
fee  of  ten  dollars  for  his  services  in  each  case,  inclusive  of  all  services 
incident  to  the  arrest  and  examination. 

Act  April  9,  1866,  c.  31,  $  7,  14  Stat.  29.  Act  May  31,  1871,  c.  114.  §  12, 
16  Stat.  143. 

Provisions  relating  to  the  compensation  and  fees  of  district  attorneys,  mar- 
shals and  deputies,  clerks  of  courts,  and  United  States  commissioners  are 
in  Title  XIII,  "The  Judiciary,"  c.  16. 

Notes  of  Decisions 


Operation  of  statute  in  general^This 
section  supplants  the  usual  provisions 
of  sections  1375,  1383,  ante,  and  R.  S. 
§  847,  as  to  the  cases  to  which  it  re- 
fers. Allen  V.  U.  S.  (1907)  27  Sup. 
Ct  324,  325,  204  U.  S.  581,  51  L.  Ed. 
634. 

Compensation  of  commissioner.— For 

services  rendered  in  good  faith  in  crim- 
inal proceedings,  in  case  of  actual  ar- 
rest and  hearing,  the  commissioner  is 
entitled  to  a  fee  of  $10,  whether  the 
accused  was  discharged  or  held  for 
trial;  and  it  is  immaterial  that  the  com- 
plaint was  defective,  if  it  was  manifest- 
ly intended  to  charge  an  offense.  If, 
however,  there  is  no  arrest,  there  can 
be  no  fee.  Southworth  v.  U.  S.  (1894) 
14  Sup.  Ct.  274,  276,  151  U.  S.  179.  38 
L.  Ed.  119. 

In  a  suit  by  commissioner  for  fees  in 
certain  cases,  it  was  held  that  the  find- 
ings of  the  court  of  claims  were  suffi- 
cient to  justify  a  general  finding  that 
the  prosecutions  were  not  instituted 
and  carried  on  in  good  faith  to  enforce 
the  law,  and  that  the  commissioner 
was  therefore  not  entitied  to  fees  there- 
in. Southworth  v.  U.  S.  (1896)  16 
Sup.  Ct.  694,  161  U.  S.  639,  40  L.  Ed. 
835. 

A  commissioner  is  not  entitled  to 
fees  before  the  institution  of  criminal 
proceedings,  unless  the  same  were  ju- 


dicial in  form,  and  were  begun  and 
carried  on  in  good  faith,  with  a  view 
to  the  arrest  and  punishment  of  offend- 
ers.    Id. 

A  commissioner  is  not  entitied  to 
compensation  under  this  section  for 
services  rendered  in  connection  with 
complaints  in  civil  rights  cases,  in  which 
there  has  been  no  arrest  and  examina- 
tion. Allen  V.  U.  S.  (1907)  27  Sup.  Ct 
324,  325,  204  U.  S.  581,  51  L.  Ed.  634. 

Where  a  commissioner  issues  a  war- 
rant upon  affidavits  which  do  not  show 
an  offense,  the  issuing  of  the  warrant 
does  not  make  a  "case"  for  which  he  is 
entitled  to  a  fee.  Southworth's  Ex*x 
V.  U.  S.  (1884)  19  Ct.  CI.  278. 

The  compensation  of  a  commissioner, 
in  cases  where  the  defendants  are 
charged  with  violations  of  the  elective 
franchise  law,  is  limited  to  a  fee  of  $10 
in  each  case.  Hazeltine  v.  U.  S.  (1891) 
26  Ct.   CI.  424. 

Warrants  issued,  but  withheld,  can- 
not be  made  the  basis  of  a  claim  for 
fees.  Allen  v.  U.  S.  (1905)  40  Ct.  CI. 
170. 

A  commissioner  held  not  entitied  to 
any  compensation  where  no  arrest  was 
made.     Id. 

Cited  without  definite  application, 
Nixon  V.  U.  S.  (D.  C.  1897)  82  Fed. 
23,  27. 
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§  3941.  (R.   S.  §   1987.)     Of  persons  appointed  to  execute  pro- 
cess, etc. 

Every  person  apppinted  to  execute  process  under  section  nineteen 
hundred  and  eighty-four  shall  be  entitled  to  a  fee  of  five  dollars  for 
each  party  he  may  arrest  and  take  before  any  commissioner,  with 
such  other  fees  as  may  be  deemed  reasonable  by  the  commissioner  for 
any  additional  services  necessarily  performed  by  him,  such  as  attend- 
ing at  the  examination,  keeping  the  prisoner  in  custody,  and  provid- 
ing him  with  food  and  lodging  during  his  detention,  and  until  the 
final  determination  of  the  commissioner ;  such  fees  to  be  made  up  in 
conformity  with  the  fees  usually  charged  by  the  officers  of  the  courts 
of  justice  within  the  proper  district  or  county,  as  near  as  may  be  prac- 
ticable, and  paid  out  of  the  Treasury  of  the  United  States  on  the  cer- 
tificate of  the  judge  of  the  district  within  which  the  arrest  is  made, 
and  to  be  recoverable  from  the  defendant  as  part  of  the  judgment  in 
case  of  conviction. 

Act  April  9,  1866>  c.  31,  |  7,  14  Stat.  29.  Act  May  81,  1870,  c.  114,  $  12, 
16  Stat.  143. 

See  note  to  R.  S.  $  1982,  ante,  {  3935,  in  regard  to  commissioners. 

Notes  of  Deoisions 

Operation  of  statute.— Section  5377,  posit  to  cover  the  fees  of  a  merchant 

post,  construed  in  connection  with  this  appraiser,    pursuant    to    regulation    of 

section  and  R.  S.  §§  2931,  2932,  in  pari  the  Secretary  of  the  Treasury.     Hed- 

matcria,  is  intended  to  apply  only  to  den  v.  Iselin  (C.  C.  1887)  31  Fed.  266, 

extortion,    and    does    not    contemplate  270. 
mulcting  a  collector  for  exacting  a  de- 

§  3942.  (R.  S.  §  1988.)     Speedy  trial. 

Whenever  the  President  has  reason  to  believe  that  offenses  have 
been,  or  are  hkely  to  be  committed  against  the  provisions  of  chapter 
seven  of  the  Title  Crimes,  within  any  judicial  district,  it  shall  be  lawful 
for  him,  in  his  discretion,  to  direct  the  judge,  marshal,  and  district 
attorney  of  such  district  to  attend  at  such  place  within  the  district, 
and  for  such  time  as  he  may  designate,  for  the  purpose  of  the  more 
speedy  arrest  and  trial  of  persons  so  charged,  and  it  shall  be  the  duty 
of  every  judge  or  other  officer,  when  any  such  requisition  is  received 
by  him  to  attend  at  the  place  and  for  the  time  therein  designated. 
Act  April  9,  1866,  c.  31,  §  8,  14  Stat  29. 

Chapter  7  of  the  Title  "Crimes,"  of  the  Revised  Statutes,  referred  to  in  this 
section,  related  to  crimes  against  the  elective  franchise  and  civil  rights  of 
citizens.  Most  of  its  provisions  were  incorporated  in  chapters  3,  6,  and  10 
of  the  Criminal  Code,  post,  §§  19-26,  125-146,  246-271,  and  were  repealed  by 
section  341  of  said  Code,  post,  §  10515. 

Cited    without    definite    application, 

Hazeltine  v.  U.  S.   (1891)   26  Ct.  CI. 
424. 

§  3943.  (R.  S.  §  1989.)     Aid  of  the  military  and  naval  forces. 

It  shall  be  lawful  for  the  President  of  the  United  States,  or  such 
person  as  he  may  empower  for  that  purpose,  to  employ  such  part  of 
the  land  or  naval  forces  of  the  United  States,  or  of  the  militia,  as  may 
be  necessary  to  aid  in  the  execution  of  judicial  process  issued  under 
any  of  the  preceding  provisions,  or  as  shall  be  necessary  to  prevent 
the  violation  and  enforce  the  due  execution  of  the  provisions  of  this 
Title. 

Act  April  9,  1866,  c.  31,  §  9,  14  Stat.  29.  Act  May  31,  1870,  c.  114,  $  13, 
16  Stat.  143. 

The  Army  is  not  to  be  used  for  the  purpose  of  executingr  the  laws,  except 
as  expressly  authorized,  by  the  Constitution  or  by  act  of  Congress,  by  Act 
June  18,  1878,  c  263,  §  15,  ante,  §  1992. 

Notes  of  Deoisions 

Operation  of  statute.— Section  1992,  abridge  the  power  to  use  any  part  of 

ante,  forbidding  the  employment  of  the  the  land  or  naval  forces,  or  militia,  for 

army  as  a  posse  comitatus  for  the  pur-  the  purposes  set  forth  in  this  section* 

pose  of  executing  the  laws,  does  not  (1890)  19  Op.  Atty.  Gen.  670.  j 
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L 

Operation  of  etatate. 

2. 

Construction. 

8. 

Validity. 

4. 

"Peonage"  defined. 

6. 

"Condition   of  peonage." 

6. 

Violation  of  statute— What  constitutes. 

7. 

State  laws. 

8. 

Federal  jurisdiction. 

9. 

Proof. 

10. 

Defense. 

§  3944.  (R.  S.  §  1990.)     Peonage  abolished. 

The  holding  of  any  person  to  service  or  labor  under  the  system 
known  as  peonage  is  abolished  and  forever  prohibited  in  the  Territory 
of  New  Mexico,  or  in  any  other  Territory  or  State  of  the  United 
States ;  and  all  acts,  laws,  resolutions,  orders,  regulations,  or  usages 
of  the  Territory  of  New  Mexico,  or  of  any  other  Territory  or  State, 
which  have  heretofore  established,  maintained,  or  enforced,  or  by  vir- 
tue of  which  any  attempt  shall  hereafter  be  made  to  establish,  main- 
tain, or  enforce,  directly  or  indirectly,  the  voluntary  or  involuntary 
service  or  labor  of  any  persons  as  peons,  in  liquidation  of  any  debt  or 
obligation,  or  otherwise,  are  declared  null  and  void. 
Act  March  2,  1867,  c.  187,  §  1.  14  Stat.  546. 

Notes  of  Decisions 

of  this  section.  Ex  parte  HoUman 
(1908)  60  S.  E.  19,  79  S.  C.  9. 

4.  "Peonage"   defined.— Peonage  is  a 

status  or  condition  of  compulsory  serv- 
ice based  on  the  indebtedness  of  the 
peon  to  the  master.  Clyatt  v.  U.  S. 
(1905)  25  Sup.  Ct.  429,  430,  197  U. 
S.  207,  49  L.  Ed.  726. 

Peonage  is  a  term  descriptive  of  a 
condition  which  has  existed  in  Spanish 
America  and  especially  in  Mexico.  The 
essence  of  the  thing  is  compulsory 
service  in  payment  of  a  debt  A  peon 
is  one  who  is  compelled  to  work  for  his 
creditor  until  his  debt  is  paid.  In  this 
enactment  congress  was  not  concerned 
with  mere  names  or  manner  of  de- 
scription or  with  a  particular  place  or 
section  of  the  country.  It  was  con- 
cerned with  the  fact  wherever  it  might 
exist;  with  a  condition  however  named 
and  wherever  it  might  be  established, 
maintained,  or  enforced.  That  a  debtor 
contracted  to  perform  the  labor  which 
is  sought  to  be  compelled  does  not  with- 
draw the  attempted  enforcement  from 
the  condemnation  of  the  statute.  It  is 
the  compulsion  of  the  service  that  the 
statute  inhibits,  for  when  that  occurs 
the  condition  of  servitude  is  created, 
which  would  be  not  less  involuntary 
because  of  the  original  agreement  to 
work  out  the  indebtedness.  The  con- 
tract exposes  the  debtor  to  liability  for 
the  loss  due  to  the  breach  but  not  to 
enforce  labor.  The  act  of  Congress, 
nullifying  all  state  laws  by  which  it 
should  be  attempted  to  enforce  the 
service  or  labor  of  any  persons  as 
peons  in  liquidation  of  any  debt  or  ob- 
ligation or  otherwise,  necessarily  em- 
braces all  legislation  which  seeks  to 
compel  the  service  or  labor  by  making 
it  a  crime  to  refuse  or  fail  to  perform 
it.  Such  laws  would  furnish  the  readi- 
est laws  of  compulsion.  The  thirteenth 
amendment  of  the  constitution  prohibits 
involuntary  servitude  except  as  a  pun- 
ishment for  crime.  But  the  exception 
in  such  amendment,  allowing  full  lati- 
tude for  the  enforcement  of  penal  laws, 
does  not  destroy  the  prohibition.  It 
does  not  permit  slavery  or  involuntary 
servitude  lo  be  established  or  main- 
tained through  the  operation  of  the 
criminal  law,  by  making  it  a  crime  to 


1.  Operation  of  statute.— Though  the 
system  of  peonage  in  New  Mexico  was 
the  moving  cause  for  the  enactment  of 
this  and  the  following  section,  and  its 
title  and  the  senate  debates  showing 
that  to  be  the  fact,  the  act  does  more 
than  merely  abolish  an  existing  system, 
and  makes  criminal  certain  acts  which 
would  tend  to  sustain  or  re-establish 
such  a  system;  said  section  5526  pro- 
viding for  the  punishment  of  any  person 
who  holds,  arrests,  returns,  or  causes 
to  be  returned,  any  person  "to  a  con- 
dition of  peonage."  In  re  Lewis  (C. 
C.  1902)   114  Fed.  963. 

This  section  has  no  application  to  the 
state  of  Georgia,  in  which  the  system 
of  peonage  never  existed.  U.  S.  v. 
Eberhart  (C.  C.  1899)  127  Fed.  252. 

Pen.  Code  Ga.  1910.  §§  715,  716,  mak- 
ing it  an  offense  for  a  person  to  obtain 
money  on  contract  for  services  with 
intent  not  to  perform,  does  not  violate 
this  section.  Wilson  v.  State  (1912) 
75  S.  E.  619,  138  Ga.  489. 

2.  Construction^— This  statute  is  not 
construed  with  the  same  strictness  or 
on  the  same  footing  as  those  that  reg- 
ulate or  restrain  the  exercise  of  a  nat- 
ural light  or  forbid  the  doing  of  things 
not  intrinsically  wrong.  Peonage  Cases 
(D.  C.  1903)  123  Fed.  671,  673. 

3.  Validity.— This  section  is  a  valid 
exercise  of  power  granted  to  Congress 
by  Const.  U.  S.  Amend.  13.  Clyatt  v. 
U.  S.  (1905)  25  Sup.  Ct  429,  430,  197 
U.  S.  207,  49  L.  Ed.  726;  U.  S.  v.  Mc- 
Clellan  (D.  C.  1904)  127  Fed.  971,  973, 
979. 

Cr.  Code  S.  C.  1902,  §  357,  declaring 
a  laborer  under  contract  to  labor  on 
farm  lands,  who  shall  receive  advances 
and  thereafter  willfully  and  without 
just  cause  fail  to  perform  the  reason- 
able service  required  by  the  contract, 
guilty  of  a  misdemeanor,  is  in  violation 
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refuse  to  submit  to  the  one  or  render 
the  service  which  would  constitute  the 
other.  The  state  may  impose  involun- 
tary servitude  as  a  punishment  for 
crime,  but  it  may  not  compel  one  man 
to  labor  for  another  for  a  debt  by  pun- 
ishing him  as  a  criminal  if  he  does  not 
perform  the  service  or  pay  the  debt 
What  the  state  may  not  do  directly  it 
may  not  do  indirectly.  It  cannot  pun- 
ish the  servant  as  a  criminal  for  the 
mere  failure  or  refusal  to  serve  with- 
out paying  his  debt,  and  it  is  not  per- 
mitted to  accomplish  the  same  result 
by  creating  a  statutory  presumption, 
which,  upon  proof  of  no  other  fact,  ex- 
poses him  to  conviction  and  punish- 
ment BaUey  v.  Alabama  (1911)  31 
Sup.  Ct  145,  151,  219  U.  S.  219,  55  L. 
Ed.  191. 

Peonage  is  a  form  of  slavery,  and 
was  abolished  and  prohibited  by  this 
section.  It  may  be  defined  as  a  condi- 
tion of  compulsory  service  based  upon 
the  indebtedness  of  the  peon  to  the 
master.  The  principal  fact  is  the  in- 
debtedness. This  indebtedness  of  the 
peon  to  the  master  is  the  criminal  cord 
by  which  they  are  held  bound  to  the 
master's  service.  Upon  this  is  based 
a  condition  of  compulsory  service. 
Peonage  is  sometimes  classified  as  vol- 
untary or  involuntary,  but  this  applies 
only  to  a  difference  in  the  origin,  but 
none  in  the  character  of  the  servitude. 
The  one  exists  where  the  debtor  volun- 
tarily contracts  to  enter  the  service  of 
his  creditor  to  work  out  a  debt  The 
other  is  forced  upon  the  debtor  by  some 
apparent  but  void,  provision  of  law, 
or  by  the  exercise  of  criminal  force, 
that  is  sometimes  the  perfection  of 
cruelty.  But  peonage,  however  created, 
is  compulsory  involuntary  servitude. 
The  peon  can  release  himself  there- 
from, it  is  true,  by  the  payment  of  the 
debt;  but  otherwise  the  servitude  is 
enforced.  A  clear  distinction  exists 
between  peonage  and  the  voluntary  per- 
formance of  labor  in  payment  of  debt. 
In  the  latter  case  the  debtor,  though 
contracting  to  pay  his  debt  in  labor, 
can  elect  at  any  time  to  break  it,  and 
no  law  compels  a  continuance  of  the 
service.  That  which  is  contemplated 
to  be  prohibited  by  this  section  is  com- 
pulsory service  to  secure  the  payment 
of  a  debt  In  re  Peonage  Charge  (O. 
C.   1905)    138  Fed.   686,  687. 

The  word  "peonage,'*  as  used  in  the 
statute,  includes  cases  of  involuntary 
servitude  to  work  out  a  debt  But 
every  case  of  such  servitude  may  not 
be  within  the  statute.  A  "peon"  is 
defined  as  a  "species  of  serf,  compell- 
ed to  work  for  his  creditor  until  his 
debts  are  paid,"  and  the  statute,  in 
referring  to  the  service  or  labor  of 
persons  as  "peons  in  liquidation  of  any 
debt  or  obligation,"  points  to  this  defi- 
nition. In  re  Lewis  (C.  C.  1902)  114 
Fed.  963,  966,  967. 

"Peonage,"  within  the  meaning  of 
this  section  and  R.  S.  I  5526,  post,  i 
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10442,  is  the  holding  of  persons  in 
unwilling  servitude  in  payment  of  debts, 
by  means  either  of  force  or  intimida- 
tion. U.  S.  V.  Clement  (D.  C.  1909) 
171  Fed.  974. 

Peonage,  within  the  meaning  of  this 
section,  is  the  holding  of  any  person 
to  service  or  labor  to  pay  a  debt  due 
from  the  laborer  to  the  employer,  when 
such  employ^  desires  to  leave  the  em- 
ployment before  his  debt  is  paid  off; 
and  it  is  immaterial  whether  the  con- 
tract of  employment  was  voluntarily 
made  by  the  laborer  or  not,  and  wheth- 
er it  was  made  for  a  present  or  pre- 
existing consideration.  Peonage  Cases 
(D.  C.  1905)  136  Fed.  707,  708. 

5.  Condition  of  peonage^— The  "con- 
dition of  peonage,"  to  hold  a  person  to 
which  is  made  a  crime,  is  a  condition 
of  forced  servitude  by  which  the  servi- 
tor is  restrained  of  his  liberty  and 
compelled  to  labor  in  liquidation  of 
some  debt  or  obligation,  either  real  or 
pretended,  against  his  will;  and  any 
agreement  giving  another  the  right  to 
exact  such  servitude  is  invalid  under 
the  law,  and  treated  as  though  made  in- 
voluntarily, and  affords  the  creditor  or 
master  no  protection.  Peonage  Cases 
(D.  C.  1903)  123  Fed.  671,  679,  680. 

If  one  person  carries  another  before 
a  magistrate,  informing  him  that  he  is 
accused  of  crime,  and  the  magistrate 
induces  the  accused,  who  is  of  weak 
mind,  or  littie  intelligence,  or  confid- 
ing, to  believe  that  he  has  been  sen- 
tenced to  hard  labor  for  a  fine  when  in 
fact  no  offense  was  charged,  no  warrant 
issued,  and  no  judgment  entered,  and 
such  person  is  induced  by  such  fraudu- 
lent means  to  submit  to  restraint  of 
his  liberty,  the  persons  so  concerned 
are  guilty  of  causing  the  accused  to  be 
held  to  a  condition  of  peonage.     Id. 

What  influence,  force,  or  threats  to 
compel  a  person  to  render  service  to 
another  in  liquidation  of  an  obligation 
amounts  to  coercion,  such  as,  if  effec- 
tive, will  render  the  service  involuntary 
and  create  a  condition  of  peonage,  must 
be  determined  by  taking  into  considera- 
tion in  each  case  the  relative  inferiori- 
ty of  the  person  contracting  to  perform 
the  service  to  the  person  exercising 
the  force  or  influence  to  compel  its 
performance.    Id. 

A  person  who  hires  another  or  in- 
duces him  to  sign  a  contract  by  which 
he  agrees  during  the  term  Co  be  im- 
prisoned or  kept  under  guard,  and  un- 
der cover  of  such  agreement  afterward 
holds  the  party  to  the  performance  of 
the  contract  by  threats  or  punishment  or 
undue  influence,  subduing  his  free  will, 
when  he  desires  to  abandon  the  serv- 
ice, is  guilty  of  holding  such  person  to 
"a  condition  of  peonage."     Id. 

A  condition  of  peonage,  within  the  de- 
nunciation of  this  section,  is  the  il- 
legal holding  of  a  person  to  involun- 
tary servitude,  to  work  out  a  debt  or 
contract  claimed  to  be  due  by  the  per- 
son so  held  to  the  person  so  holding. 
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U.'  S.  V.  McClellan   (D.  C.  1904)    127 
Fed.  971. 

6.  Violation  of  statute— What  consti- 
tutes.—The  holding  of  another  in  a 
state  of  peonage,  whether  sanctioned 
or  not  by  municipal  or  state  law,  is 
included  in  the  prohibition  in  this  sec- 
tion against  peonage  in  any  state  or 
territory.  Clyatt  v.  U.  S.  (1905)  25 
Sup.  Ct.  429,  431,  197  U.  S.  207,  49 
L.  Ed.  726. 

A  person  who  falsely  pretends  to  an- 
other that  he  is  accused  of  crime,  and 
offers  his  good  offices  to  prevent  his 
conviction  if  he  will  pay  a  sum  of  mon- 
ey, thereby  to  satisfy  the  prosecutor, 
and  thus  induces  such  party  to  sign 
a  contract  obligating  himself  to  work 
to  reimburse  the  amount  paid  out  or 
pretended  to  be  paid  out  for  this  pur- 
pose, and  to  submit  to  restraint  and 
deprivation  of  his  liberty  while  he  is 
performing  the  contract,  is  guilty  of 
holding  such  person,  or  causing  him 
to  be  held,  to  a  condition  of  peonage, 
whenever  such  person,  having  so  en- 
tered on  performance  of  the  contract, 
desires  to  leave  it,  but  is  compelled  to 
remain  and  perform  it  by  threats  or 
punishment,  subduing  his  freedom  of 
will;  and  any  third  person,  for  whose 
benefit  such  a  contract  is  made,  who, 
knowing  such  facts,  becomes  the  cus- 
todian of  the  person  so  held  to  servi- 
tude and  enforces  performance  of  the 
contract,  is  also  guilty  of  the  offense. 
Peonage  Cases  (D.  C.  1903)  123  Fed. 
671,  682. 

Inducing  a  person  to  labor  in  pay- 
ment of  debts  by  threats  of  prosecu- 
tion may  constitute  intimidation  and 
amount  to  peonage,  if  by  reason  of  the 
different  character  of  the  parties  such 
threats  overcame  the  will  of  the  serv- 
ant and  the  service  was  involuntary. 
U.  S.  V.  Clement  (D.  0.  1909)  171  Fed. 
974,  976. 

The  fact  that  persons  were  induced 
to  work  for  another  in  payment  of 
debts  through  fear  of  prosecution  if 
they  refused  did  not  render  the  master 
guilty  of  peonage,  unless  such  fear  was 
caused  by  threats  of  prosecution  made 
by  him  at  the  time.     Id. 

To  constitute  the  crime  of  hol<fing 
another  person  in  peonage,  defendant 
need  not  have  acted  corruptly.    Id. 

7. State  laws^— So  far  as  the  re- 
fusal without  just  cause  to  perform  the 
labor  called  for  in  a  written  contract 
under  which  the  employ^  obtained  mon- 
ey not  refunded  or  property  not  paid 
for  was  made  prima  facie  evidence  of 
an  intent  to  defraud  by  Code  Ala. 
1896,  $  4730,  as  amended  by  Gen.  Acts 
1903,  p.  345,  and  Gen.  Acts  1907,  p. 
636,  and  therefore  punishable  as  a  crim- 
inal offense,  such  statute  offends 
against  this  section,  especially  since, 
under  the  local  practice  accused  may 
not,  to  rebut  the  statutory  presumption, 
testify  to  his  uncommunicated  motives. 


purposes,  or  intentions.  Bailey  v.  Ala- 
bama (1911)  31  Sup.  Ct.  145,  219  U. 
S.  219,  55  L.  EM.  191,  reversing  judg- 
ment (1909)  49  South.  886, 161  Ala.  75. 

A  condition  of  peonage  results  from 
Code  Ala.  $  6846,  under  which  a  per- 
son fined  for  a  misdemeanor  may  con- 
fess judgment  with  a  surety  in  the 
amount  of  the  fine  and  agreeing  with 
the  surety  on  payment  of  the  judg- 
ment to  reimburse  him  by  working  for 
him  on  terms  approved  by  the  court. 
U.  S.  V.  Reynolds  (1914)  35  Sup.  Ct 
86,  235  U.  S.  133,  59  L.  Ed.  162,  re- 
versing judgments  (D.  C.  1914)  213 
Fed.  352,  and  Same  v.  Broughton  (D. 
C.  1914)  213  Fed.  345. 

Act  Ala.  March  1,  1901  (Acts  1900- 
01,  p.  1208,  §  1),  making  it  a  penal 
offense  to  abandon  a  contract  for  serv- 
ices, violates  this  section.  In  re  Peo- 
nage Charge  (C.  C.  1905)  138  Fed. 
686. 

Enforcement  of  Act  Ala.  March  1, 
1901,  subjecting  farm  laborers  or  ren- 
ters to  criminal  liability  or  imprison- 
ment at  hard  labor  for  breach  of  their 
contracts  and  the  exercise  of  their 
lawful  right  to  enter  into  new  contracts 
without  the  consent  of  their  former 
employer  or  landlord,  establishes  a 
system  of  peonage,  in  violation  of  this 
statute.  Peonage  Cases  (D.  C.  1903) 
123  Fed.  671,  692. 

The  Alabama  statute  permitting  one 
convicted  of  crime,  with  permission  of 
the  court,  to  contract  to  submit  him- 
self to  servitude  to  his  surety  until  by 
his  labor  he  has  paid  the  fine  and  costs, 
for  which  the  surety  has  confessed 
judgment,  must  be  strictly  followed,  and 
holding  the  convict  beyond  the  time, 
or  for  payment  of  advances  made  by 
him,  constitutes  holding  him  to  a  condi- 
tion of  peonage,  in  violation  of  this 
section.     Id. 

Cr.  Code  S.  C.  1902,  |  357,  declar- 
ing a  laborer  under  contract  to  labor 
on  farm  lands,  who  shall  receive  ad- 
vances and  thereafter  willfully  and 
without  just  cause  fail  to  perform  the 
reasonable  service  required  by  the  con- 
tract, guilty  of  a  misdemeanor,  vio- 
lates this  section.  Ex  parte  Hollman 
(1908)  60  S.  E.  19,  79  S.  C.  9,  21  L. 
R.  A.  (N.  S.)  242,  14  Ann.  Cas.  1105. 

8.  Federal  Jurisdiction^— A  federal 
court  ipay  entertain  a  prosecution  for 
violation  of  this  section,  though  prose- 
cution of  the  same  acts  under  the  name 
of  kidnapping  and  false  imprisonment 
might  be  held  in  the  state  courts.  U. 
S.  V.  McClellan  (D.  C.  1903)  127  Fed. 
971. 

9.  Proofs— Evidence  of  a  prior  condi- 
tion of  peonage  to  which  the  persons 
so  held  were  returned  by  the  acts  of 
the  defendant,  is  essential  to  support 
a  conviction  under  an  indictment  charg- 
ing him  with  returning  certain  designat- 
ed persons  to  a  condition  of  peonage. 
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acto.    Peonage  Gases  (D.  G.  1903)  123 
Fed.  671,  683,  684. 
Cited    without    definite    appiicatioa, 

Hodges  V.  U.  S.  (1906)  27  Sup.  Ct  6, 
15,  203  U.  S.  1,  51  L.  Ed.  65;  BaUey  v. 
Alabama  (1908)  29  Sup.  Ct  141,  142, 
211  U.  S  452,  53  L.  Ed.  278  (dissenting 
opinion) ;  Franklin  y.  South  Carolina 
(1910)  30  Sup.  Ct  640.  644,  218  U.  S. 
161,  54  L.  Ed.  980;  In  re  Sah  Quab  (D. 
C.  1886)  31  Fed.  327;  Ex  parte  Dray- 
ton (D.  C.  1907)  153  Fed.  986. 


Clyatt  V.  U.  S.  (1905)  25  Sup.  Ct  429, 
432,  197  U.  S.  207.  49  L.  F>d,  726. 

10.  Defense^— A  magistrate  or  other 
judicial  officer,  who  corruptly  exercises 
his  functions  in  order  that  a  citizen  may 
be  unlawfully  convicted  of  crime  and 
sold  into  involuntary  servitude  for  the 
benefit  of  another,  with  whom  he  has 
an  understanding,  cannot  escape  lia- 
bility for  the  conspiracy,  and  its  natural 
and  designed  results  in  holding  the  ac- 
cused to  a  condition  of  peonage,  be- 
cause of  the   official  character  of  his 

§  3945.  (R.  S.  §  1991.)     Foregoing  section,  how  enforced. 

Every  person  in  the  military  or  civil  service  in  the  Territory  of 
New  Mexico  shall  aid  in  the  enforcement  of  the  preceding  section. 
Act  March  2,  1867,  c.  187,  §  2,  14  Stat  646. 

Holding  or  returning  a  person  to  peonage,  or  obstructing  the  enforcement 
of  the  provision  relating  thereto,  was  punishable  by  R.  S.  $|  5526,  5527,  in- 
corporated in  Crim.  Code,  §§  269,  270,  post,  |§  10442, 10443. 

Notes  of  Deoisions 
Operation    of    statute^^See    In    re         Cited    withoat    definite    application, 
Lewis  (C.  C.  1002)  114  Fed.  063;  note      U.  S.  v.  McClellen  (D.  C.  1004)   127 
under  f  3944.  Fed.  971,  972. 
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3946.  Who  are  citizens. 

3947.  Citizenship  of  children  of  citizens 

bom  abroad. 

3948.  Citizenship  of  married  women. 

3949.  Of  persons  bom  in  Oregon. 
3960.  Citizenship     of     certain     Stock- 
bridge  Munsee  Indians. 

3951.  Citizenship    of    certain     Indians 

bom  within  the  United  States. 

3952.  Rights   as   citizens   forfeited   for 

desertion,  etc. 

3953.  Certain   soldiers  and  sailors  not 

to  incur  the  forfeitures  of  the 
last  section. 

3954.  Rights   as   citizens    forfeited    for 

desertion,  or  for  avoiding  a 
draft;  provisions  not  to  apply 
to  desertions  in  time  of  peace; 
remission  of  forfeiture  of 
rights;  restrictions  on  enlist- 
ment in  Army  of  deserters  mod- 
ified. 

3955.  Right  of  expatriation  declared. 

3956.  Protection  to  naturalized  citizens 

in  foreign  states. 

§  3946.  (R.  S.  §  1992.)     Who  arc  citizens. 

All  persons  born  in  the  United  States  and  not  subject  to  any  for- 
eign power,  excluding  Indians  not  taxed,  are  declared  to  be  citizens 
of  the  United  States. 

Act  April  9,  1866,  c.  31,  §  1,  14  Stat.  27. 
See  Constitution,  amendment  XIV,  §  1. 

Citizenship  of  persons  in  Hawaiian  Islands,  see  ante,  §  3647;  citizenship 
of  persons  in  Island  of  Porto  Rico,  see  ante,  §  3754 ;  citizenship  of  persons  in 
Philippine  Islands,  see  ante,  $  3809. 


3961. 
3962. 

3963. 
.3964. 


Release  of  citizens  imprisoned  by 
foreign  governments  to  be  de- 
manded. 

Issue  of  passports  to  and  protec- 
tion of  persons  having  made 
declaration  of  intention  to  be- 
come citizens. 

Expatriation  of  citizens;  pre- 
sumption as  to  naturalized  cit- 
izens residing  in  foreign  state. 

Citizenship  of  American  women 
marrying  foreigners. 

Citizenship  of  foreign  women 
marrying  citizens. 

Citizenship  of  children,  bom 
abroad,  of  alien  parents,  by 
naturalization,  etc.,  of  parent 
during  minority  of  child. 

Citizenship  of  children  of  citi- 
zens, born  abroad,  and  contin- 
uing to  reside  abroad. 

Duplicates  of  evidence,  registra- 
tion, etc.,  required  by  act,  to  be 
filed  with  Department  of  State. 


Notes  of  Deoisions 


1.  In  general. 

2.  citizenship    of    states    and    of    United 

States. 
8.    Colonials. 

4.  Inhabitants    of    territory    acquired    by 

United   States. 

5.  Inhabitants   of   territories  admitted   as 

states. 

6.  Citizenship  by  birth  In  general. 

7.  Chinese. 

8.  Colored  persons. 

9.  Indians. 

10.  Women. 

11.  Evidence. 

I.  In  general.— 'The  status  of  persons 
as  citizens  or  aliens  depends  entirely 
upon  the  Constitution  of  the  United 
States  and  the  acts  of  Congress  pursu- 
ant thereto.  Johnson  v.  U.  S.  (1893) 
29  Ct.  CI.  1;  Mackenzie  v.  Hare  (1913) 
134  Pac.  713,  165  CaL  776,  Ann.  Cas. 
1915B,  261. 

All  persons  found  within  the  limits  of 
the  government,  whether  their  resi- 
dence be  permanent  or  temporary,  are 


to  be  deemed  citizens  for  jurisdictional 
purposes.  Molyneaux  v.  Seymour 
(1860)  30  Ga.  440,  76  Am.  Dec.  662; 
Keerl  v.  Keerl  (1870)  34  Md.  21. 

A  person  born  in  England  before 
1775,  and  who  always  resided  there, 
and  never  was  in  the  United  States,  is 
an  alien.  Dawson  v.  Godfrey  (1808)  4 
Cranch.  321,  322.  2  L.  Ed.  634. 

Children  bom  in  a  country,  and  con- 
tinuing, while  under  age,  in  the  family 
of  the  father,  partake  of  his  natural 
character  as  a  citizen  of  that  country. 
Shanks  v.  Dupont  (1830)  3  Pet  242, 
245,  7  L.  Ed.  660. 

A  person  cannot  be  a  resident  of  two 
states  at  the  same  time.  Brent  v.  Arm- 
field  (C.  C.  1835)  Fed.  Cas.  No.  1,833. 

A  man  is  not  prevented  from  acquir- 
ing citizenship  in  a  place  to  which  he 
goes  with  the  purpose  of  permanently 
residing  there,  and  in  which  he  votes, 
by  the  fact  that  his  wife  and  children 
remained   at    his   old   home.    Blair   y. 
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Western  Female  Seminary  (C.  0. 1864) 
Fed.  Cas.  No.  1,486. 

Distinction  between  citizenship  and 
electorship  pervades  the  public  law  of 
the  United  States.  (1857)  8  Op.  Atty. 
Gen.  800. 

In  regard  to  the  protection  of  our 
citizens  in  their  rights  at  home  and 
abroad,  we  have  in  the  United  States 
no  law  which  divides  them  into  classes 
or  makes  any  diflFerence  whatever  be- 
tween them.  (1859)  9  Op.  Atty.  Gen, 
357. 

A  question  as  to  status  or  citizenship 
arising  in  the  United  States  is  deter- 
minable by  our  own  law;  or,  if  it  arose 
on  the  high  seas,  or  anywhere  out  of 
the  territorial  jurisdiction  of  another 
country,  it  would  be  a  question  either 
under  our  own  law  or  the  public  law, 
according  to  the  circumstances  under 
which  the  right  was  asserted  or  denied. 
(1867)  12  Op.  Atty.  Gen.  320. 

A  citizen  is  one  who  by  birth,  natural- 
ization, or  otherwise  is  a  member  of 
an  independent  political  society  called  a 
**8tate"  "kingdom,"  or  "empire,"  sub- 
ject to  its  laws,  and  entitled  to  its  pro- 
tection. Blank  v.  Pausch  (1885)  113 
111.  60. 

An  alien  is  one  bom  without  the  al- 
legiance of  the  commonwealth.  Ains- 
Ue  T.  Martin  (1813)  9  Mass.  456. 

The  noun  "citizen"  has  been  defined  to 
be  one  who  enjoys  the  freedom  and 
privileges  of  a  dty;  a  freeman  of  a 
city,  as  distinguished  from  a  foreigner, 
or  one  not  entitled  to  its  franchises;  an 
inhabitant  of  a  city;  a  townsman;  a 
person,  native,  or  naturalized,  of  either 
sex,  who  owes  allegiance  to  a  govern- 
ment and  is  .entitled  to  reciprocal  pro- 
tection from  it;  one  who  is  domiciled 
in  a  country,  and  who  is  a  citizen, 
though  neither  native  nor  naturalized, 
in  such  a  sense  that  he  takes  his  legal 
status  from  such  country.  In  English 
law,  the  term  means  an  inhabitant  of  a 
city;  the  representative  of  a  city,  in 
Parliament  In  American  law,  a  citi- 
zen is  one  who,  under  the  Constitution 
and  laws  of  the  United  States,  has  a 
right  to  vote  for  Representatives  in 
Congress  and  other  public  officers,  and 
who  is  qualified  to  fill  offices  in  the 
gift  of  the  people;  one  of  the  sovereign 
people;  a  constituent  member  of  the 
sovereignty,  synonymous  with  the 
people;  a  member  of  the  civil  state, 
entitled  to  all  its  privileges.  A  person 
may  be  a  citizen  for  commercial  pur- 
poses, and  not  for  political  purposes. 
Greenough  v.  Board  of  Police  Com'rs 
of  Town  of  mverton  (R.  I.  1909)  74 
A.  785. 

2.  Citizenship  of  states  and  of  Unit- 
ed States^— One  may  be  a  citizen  of  the 
United  States  without  being  a  citizen 
of  a  state.  Sharon  v.  HiU  (0.  C.  1885) 
26  Fed.  337;  Nichols  v.  Same  (C.  C. 
1899)  92  Fed.  1;  Gardina  v.  Board  of 
Registrars  of  Jefferson  County  (Ala. 
1909)  48  South.  788;  McDonel  v.  State 
(1883)  90  Ind.  320. 

(4814) 


By  the  fourteenth  amendment,  citi- 
zenship in  the  United  States  is  defined 
and  is  made  independent  of  citizenship 
in  a  state,  and  the  privileges  and  im- 
munities secured  by  the  constitution 
are  such  as  belong  of  right  to  citizens 
of  all  free  states,  and  those  which  in 
the  constitution  are  secured  to  the  peo- 
ple, either  as  against  the  action  of  the 
federal  or  of  the  state  government  U. 
S.  V.  Hall  (C.  0.  1871)  Fed.  Cas.  No. 
15,282. 

An  American  citizen  has  two  classes 
of  privileges:  (1)  Those  which  he  has 
as  a  citizen  of  the  United  States;  and 
(2)  those  which  he  has  as  a  citizen  of 
the  state  where  he  resides.  Ex  parte 
Kinney  (C.  C.  1879)  Fed.  Cas.  No. 
7,825. 

A  citizen  of  the  United  States  is  a 
citizen  of  the  state  wherein  he  resides. 
Myers  v.  Murray,  Nelson  &  Co.  (C.  C. 
1890)  43  Fed.  695,  698,  11  L.  R.  A. 
216. 

Citizenship,  state  and  national,  defin« 
ed  and  distinguished.  Hammerstein  v. 
Lyne  (D.  C.  1912)  200  Fed.  165. 

The  first  clause  of  the  fourteenth 
amendment  made  negroes  citizens  of 
the  United  States  and  of  the  state  in 
which  they  reside,  and  thereby  created 
two  classes  of  citizens.  Cory  v.  Carter 
(1874)  48  Ind.  327,  17  Am.  Rep.  738. 

The  right  of  citizenship,  as  distin- 
guished from  alienage,  is  a  national 
right  or  condition.  It  pertains  to  the 
confederated  sovereignty,  the  United 
States,  and  not  to  the  individual  states. 
Lynch  v.  Qarke  (N.  Y.  1844)  1  Sandf. 
Ch.  583. 

3.  Coioniais^— Where  a  person  bom 
in  New  York  before  July  4,  1776,  re- 
mained an  infant  with  his  father  in  the 
city  of  New  York  during  the  time  it 
was  occupied  by  the  British  troops, 
and  the  father,  who  was  a  Royalist  and 
adhered  to  the  British  government,  left 
New  York  with  the  British  troops,  tak- 
ing his  son  with  him,  and  the  son  never 
returned  to  the  United  States,  he  was 
born  a  British  subject  and  continued 
an  alien.  Inglis  v.  Sailor*s  Snug  Har- 
bor (1830)  3  Pet.  96,  99,  121,  7  L.  Ed. 
617. 

Where  a  person  was  bom  in  New 
York  after  July  4,  1776,  and  before 
September  15,  1776,  when  the  British 
troops  took  possession  of  the  city  of 
New  York  and  adjacent  places,  his 
character  during  infancy  followed  that 
of  his  father,  who  adhered  to  the  Brit- 
ish government  and  left  with  the  Brit- 
ish troops,  taking  his  son  with  him, 
subject  to  the  right  of  disaffirmance 
after  termination  of  infancy,  and  where 
he  did  not  disaffirm  he  remained  a  Brit- 
ish subject.    Id. 

In  revolutions  like  the  American 
Revolution  the  right  of  election  to  re- 
main British  subjects  or  to  acquire  the 
character  of  American  citizens  exists, 
and  one,  by  withdrawing  from  the 
country  and  adhering   to   the  British 
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goverDment,  never  acquired  the  charac- 
ter of  an  American  citizen.    Id. 

A  person  bom  in  the  colonies,  but 
who  left  the  country  before  the  Decla- 
ration of  Independence  and  never  re- 
turned, is  an  alien.    Id. 

The  point  of  time  at  which  the  Amer- 
ican ante-nati  ceased  to  be  British  sub- 
jects is  the  date  of  the  Declaration  of 
Independence.    Id. 

All  those,  whether  natives  or  other- 
wise, who  adhered  to  the  American 
states  at  the  time  of  the  treaty  of 
peace  of  1783,  were  virtually  absolved 
from  all  allegiance  to  the  British 
crown,  while  all  those  adhering  to  the 
British  crown  were  subjects  of  that 
crown.  Shanks  v.  Dupont  (1830)  3 
Pet  242,  247,  7  L.  Ed.  666. 

All  British  subjects  whose  allegiance 
Great  Britain  has  not  renounced  ought, 
on  general  principles  of  interpretation, 
to  be  held  within  the  intent  of  the 
treaty  of  1794.     Id. 

Defendant,  bom  in  New  York,  in 
1760,  of  Irish  parents,  left  in  1771, 
and  resided  in  the  British  dominions 
until  his  return  to  America,  in  1795. 
Held  not  a  citizen  of  the  United  States. 
Hollingsworth  v.  Duane  (C.  C.  1801) 
Fed.  Cas.  No.  6,615. 

One  who  settled  in  Michigan  territory 
prior  to  the  execution  and  ratification 
of  Jay's  treaty  was  not  a  citizen  of  the 
United  States.  (1819)  5  Op.  Atty. 
Gen.  716. 

A  native  who  left  this  country  after 
the  commencement  of  the  Revolution- 
ary War,  and  continued  with  the  Brit- 
ish until  the  close  of  that  war,  and 
then  went  with  them  to  Nova  Scotia, 
where  he  died  in  1790,  became  there- 
by an  alien.  Palmer  v.  Downer  (1801) 
2  Mass.  179,  note.  ■  See  Bassit  v.  Glo- 
ver (Mass.  1799)  1  Dane,  Abr.  145. 

Persons  born  in  Massachusetts  be- 
fore the  Declaration  of  Independence, 
1776,  are  not  aliens,  unless  expatriated 
by  some  statute  or  judgment  at  law. 
Martin  v.  Woods  (1813)  9  Mass.  377; 
Ainslie  v.  Martin  (1813)  9  Mass.  454. 

A  soldier  of  the  continental  army, 
who  lived  in  the  United  States  after 
the  Declaration  of  Independence  and 
the  treaty  of  peace  between  the  United 
States  and  Great  Britain  of  1783,  was 
a  citizen  of  the  United  States.  Lamo- 
reaux  v.  Ellis  (1891)  50  N.  W.  812, 
89  Mich.  146. 

Where  one  came  from  England  to 
New  York  in  1774,  at  which  time  he 
was  a  major  in  the  British  army,  and, 
having  been  arrested  in  1776,  as  a  per- 
son disaffected  to  the  American  cause, 
he  was,  in  August  or  September,  1776, 
a  prisoner^on  parole,  and  remained  as 
such  at  Albany  until  December  or  Jan- 
uary following,  waiting  for  a  passport 
to  join  his  regiment,  when  he  either 
joined  the  British  army  or  went  to 
England,  where  he  died  about  1800,  be- 
ing then  a  general  in  the  British  army, 
it  was  held  that  he  continued  a  British 


subject.  Jackson  y.  White  (N.  Y. 
1822)  20  Johns.  313. 

A  British  subject,  naturalized  in  a 
state  before  the  adoption  of  the  United 
States  constitution,  and  continuing  to 
reside  there  until  that  event,  became  a 
citizen  of  the  United  States.  Teare  v. 
White  (1815)  4  N.  C.  210. 

Persons  bora  in  a  foreign  country,  of 
parents  also  born  in  foreign  countries, 
are  not  citizens  of  Virginia,  although 
their  grandmother  was  a  native  of  Vir- 
ginia, who  removed  to  England  before 
the  Revolution,  married  there,  and  re- 
sided in  that  country  until  after  the 
peace,  when  she  returned,  and  resided 
in  Virginia  until  her  death.  Barzizas 
V.  Hopkins  (Va.  1824)  2  Rand.  276. 

4.  Inhabitants  of  territory  acquired 
by  United  States.— On  a  transfer  of 
territory  by  one  nation  to  another  the 
political  relations  between  the  inhabit- 
ants of  the  ceded  territory  and  the  for- 
mer government  are  changed.  Tobin  v. 
Walkinshaw  (C.  C.  1856)  Fed.  Cas. 
No.  14,070. 

Naturalized  citizens  of  such  ceded 
country,  who  owe  allegiance,  purely 
statutory,  when  released  therefrom,  are 
remitted  to  their  original  status.    Id. 

As  to  citizenship  of  child  born  of 
Spanish  parents  in  the  province  of  New 
Mexico  in  1809,  see  De  Baca  v.  U.  S. 
(1901)  37  Ct.  01.  482. 

Citizens  of  Panama  who  were  resi- 
dents of  the  Canal  Zone  at  the  time 
of  the  treaty  between  the  United 
States  and  Panama,  and  who  have  not 
taken  any  affirmative  action  to  retain 
citizenship  in  that  republic,  owe  alle- 
giance to  the  United  States  and  are  en- 
titled to  passports.  (1907)  26  Op. 
Atty.  Gen.  376. 

5.  Inhabitants  of  territories  admitted 

as  states.— Inhabitants  of  the  territory 
of  Orleans  became  citizens  of  Louisi- 
ana and  of  the  United  States  by  the 
admission  of  Louisiana  to  statehood. 
U.  S.  V.  Laverty  (D.  O.  1812)  Fed. 
Cas.  No.  15,569a. 

The  Pueblo  Indians  of  New  Mexico, 
by  the  treaty  of  Guadalupe  Hidalgo  of 
1848,'  became  citizens  of  the  United 
States.  U.  S.  v.  Sandoval  (D.  C.  1912) 
198  Fed.  539. 

One  who  was  born  abroad,  who  came 
to  this  country  at  the  age  of  13,  whose 
father  was  never  in  this  country,  can- 
not be  deemed  a  citizen  because  he  re- 
sided in  Colorado  when  the  state  was 
admitted  to  the  Union  and  has  since 
exercised  the  rights  of  citizenship 
there.  Mayer  v.  U.  S.  (1903)  38  Ct 
CI.  553. 

The  enabling  act  under  which  Ne- 
braska came  into  the  Union  provided 
that  the  **inhabitants"  of  the  territory 
were  authorized  to  form  for  them- 
selves a  constitution  and  state  govern- 
ment, and  that,  when  formed  in  com- 
pliance with  the  provisions  of  the  act, 
the  president  should  issue  his  proclam- 
ation declaring  the  state  admitted  into 


(4815)  y 

Digitized  by  VjOO^lC 


§  3946 


CmZBNSHIP 


(Tit.  25 


the  Union  on  an  equal  footing  with  the 
original  states.  The  act  further  pro- 
vided that  the  laws  of  the  United 
States  not  locally  inapplicable  should 
have  the  same  force  in  the  state  as 
elsewhere.  The  "organic  act"  under 
which  the  territory  was  governed  and 
the  laws  of  the  territory  itself  provid- 
ed that  only  those  should  vote  and  hold 
oflSce  who  were  citizens  of  the  United 
States  or  had  declared  their  intention 
to  become  such.  Held,  that  alien  in- 
habitants of  the  territory  did  not  be- 
come citizens  by  virtue  of  its  admis- 
sion into  the  Union,  although  such 
aliens  participated  in  the  formation  of 
the  state  and  constitution.  State  v. 
Boyd  (1891)  31  Neb.  C82,  48  N.  W. 
739. 

6.  Citizenship  by  birth  in  g6n6ral.p- 

Persons  born  in  the  United  States, 
though  of  alien  parents,  are  citizens. 
U.  S.  V.  Sibray  (C.  C.  1910)  178  Fed. 
150  (order  reversed  Sibray  v.  U.  S. 
[1911]  185  Fed.  401,  107  C.  0.  A.  483) : 
McKay  v.  Campbell  (D.  C.  1871)  Fed. 
Cas.  No.  8,840;  In  re  Rodriguez  (D. 
0.  1897)  81  Fed.  337,  353;  In  re  Gio- 
vanni (D.  C.  1899)  93  Fed.  659;  U. 
S.  V.  Weis  (D.  C.  1910)  181  Fed.  860; 
(1859)  9  Op.  Atty.  Gen.  373;  (1862) 
10  Op.  Atty.  Gen.  328;  (1862)  10 
Op.  Atty.  Gen.  329;  State  v.  Fairlamb 
(1894)  121  Mo.  150.  25  S.  W.  895; 
Benny  v.  O'Brien  (1895)  58  N.  J.  Law, 
36,  32  Ati.  696. 

Children  of  parents  in  the  diplomatic 
service  of  foreign  governments  are  ex- 
cepted. Maraneck  v.  School  Dist  No. 
40  (1898)  73  N.  W.  956,  71  Minn.  311; 
Benny  v.  O'Brien  (1895)  58  N.  J.  Law, 
36,  32  Atl.  696. 

Citizenship  of  one  born  in  United 
States  held  not  affected  by  renimcia- 
tion  of  allegiance  by  father.  Lamor- 
eaux  V.  Ellis  (1891)  50  N.  W.  812,  89 
Mich.  146. 

7.  Chinese.— A  child  born  in  the  Unit- 
ed States  of  Chinese  parents  is  a  citi- 
zen by  birth.  U.  S.  v.  Wong  Kim  Ark 
(1898)  18  Sup.  Ct  456,  467,  169  U. 
S.  649,  42  L.  Ed.  890;  Gee  Fook  Sing 
V.  U.  S.  (1892)  49  Fed.  146,  1  C.  C.  A. 
211;  Lem  Hing  Dun  v.  Same  (1892) 
49  Fed.  148,  1  C.  C.  A.  210;  Lee  Sing 
Far  V.  Same  (1899>  94  Fed.  834,  839, 
35  C.  C.  A.  327;  Sing  Tuck  v.  U.  S. 
(1904)  128  Fed.  592,  63  C.  C.  A.  199 
(reversing  order  In  re  Sing  Tuck  [C.  C. 
1903]  126  Fed.  386,  and  judgment  re- 
versed U.  S.  V.  Sing  Tuck  [1904]  24 
Sup.  Ct  621,  194  U.  S.  161,  48  L.  Ed. 
917) ;  In  re  Look  Tin  Sing  (C.  C.  1884) 
21  Fed.  905;  Ex  parte  Chin  King  (C. 
C.  1888)  35  Fed.  354;  In  re  Yung  Sing 
Hee  (C.  C.  1888)  36  Fed.  437;  In  re 
Wy  Shing  (C.  C.  1888)  36  Fed.  653, 
554;  U.  S.  V.  Ellis  (C.  C.  1911)  185 
Fed.  546;  Same  v.  Leung  Sam  (D.  C. 
1902)    114  Fed.   702. 

The  law  coi^erring  citizenship  on 
foreign-born  children  does  not  super- 
sede or  restrict  in  any  respect  the  es- 

(4816) 


tablished  rule  of  citizenship  by  birth. 
U.  S.  V.  Wong  Kim  Ark  (1898)  18  Sup. 
Ct.  456,  466.  169  U.  S.  649,  42  L.  Ed. 
890. 

8.  Colored  persons^— Prior  to  the 
fourteenth  amendment  it  was  gener- 
ally held  that  free  negroes  and  mulat- 
toes  were  not  citizens  and  could  not 
become  citizens  under  then  existing 
laws.     Dred  Scott  v.  Sandford   (1856) 

60  U.  S.  (19  How.)  393.  15  L.  Ed.  691; 
Donovan  v.  Pitcher  (1875)  53  Ala.  411, 
25  Am.  Rep.  634:  Pendleton  v.  State 
(1846)  6  Ark.  509;  Cooper  v.  City  of 
Savannah  (1848)  4  Ga.  68;  Bryan  v. 
Walton  (1856)  20  Ga.  480;  Thomasson 
V.  State  (1860)  15  Ind.  449;  Amy  v. 
Smith  (1822)  11  Ky.  (1  Litt)  326; 
Marshall  v.  Donovan  (1874)  73  Ky. 
(10  Bush)  681;  Heirn  v.  Bridault 
(1859)  37  Miss.  209;  Mitchell  v.  WeUs 
a859)  37  Miss.  235;  State  v.  Clai- 
borne   (1838)    19   Tenn.    (Meigs)    a31. 

Free  persons  of  color  born  within  the 
allegiance  of  the  United  States  are  cit- 
izens. U.  S.  V.  Rhodes  (C.  C.  1866) 
Fed.  Cas.  No.  16,151;  In  re  Turner  (O. 
0.  18G7)  Fed.  Cas.  No.  14.247;  Smith 
y.  Moody  (1866)  26  Ind.  299;  Opinion 
of  the  Justices    (1857)    44   Me.  505. 

Purpose  and  effect  of  Const  Amend. 
14.  Elk  V.  WUkins  (1884)  6  Sup.  Ct. 
41,  45.  112  U.  S.  94,  28  L.  Ed.  643. 

The  emancipation  of  a  native-bom 
slave  by  the  tliirteenth  amendment  re- 
moved the  disability  of  slavery,  and 
made  him  a  citizen  of  the  United  States. 
U.  S.  V.  Rhodes  (O.  C.  1866)  Fed.  Cas. 
No.  16,151. 

Citizenship  of  state  and  of  United 
States.  Cory  v.  Hall  (1874)  48  Ind. 
327,  17  Am.  Rep.  738. 

9.  Indians.— See  §  3951,  post 

The  civil  status  of  one  born  of  an 
Indian  mother  and  a  white  father,  who 
is  a  citizen  of  the  United  States,  fol- 
lows that  of  the  father.  U.  S.  v.  Had- 
ley  (C.  C.  1900)  99  Fed.  437,  438; 
State  V.  Nicolls   (1910)  112  Pac  269, 

61  Wash.  142,  Ann.  Cas.  1912B,  1088. 
Indians  can  only  become  citizens  by 
being  naturalized.  Elk  v.  Wilkina 
(1884)  5  Sup.  Ct  41,  46,  112  U.  S.  94. 
28  L.  Ed.  643. 

The  status  of  a  child  whose  mother 
was  a  citizen  of  the  United  States,  and 
his  father  an  Indian  maintaining  a  tri- 
bal relation,  is  that  of  the  father.  Ex 
parte  Reynolds  (C.  C.  1879)  Fed.  Cas. 
No.  11,719. 

One  whose  father  is  a  white  person,, 
and  a  naturalized  citizen,  is  not  an  In- 
dian for  purposes  of  taxation,  though 
his  mother  is  a  half-breed  Indian,  and 
when  he  is  17  years  old  goes  with  her 
children  to  an  Indian  reservation,  and 
has  granted  her  application  to  be  ad- 
mitted as  a  member  of  the  tribe,  and 
thereafter  lives  on  the  reservation.  U. 
S.  V.  Higgins  (C.  C.  1901)  110  Fed. 
609. 

A  child  of  a  member  of  an  Indian 
tribe  within  the  territory  of  the  Uniied 
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States,  though  born  within  the  limits 
of  the  United  States,  is  not  a  citizen 
thereof.  McKay  v.  Campbell  (D.  C. 
1871)  Fed.  Gas.  No.  8.840. 

The  Pueblo  Indians  of  New  Mexico 
became  citizens  of  the  United  States 
under  the  treaty  of  Guadalupe  Hi  lalgo. 
U.  S.  V.  Sandoval  (D.  C.  1912)  198 
Fed.  539. 

Indians  and  half-breed  Indians  do  not 
become  citizens  of  the  United  States 
by  being  declared  electors  by  any  one 
of  the  states.  (1856)  7  Op.  Atty.  Gen. 
746. 

Indians  are  not  citizens  of  the  United 
States,  but  domestic  subjects.     Id. 

A  judgment  of  the  United  States 
court  in  the  Indian  Territory  extending 
to  a  member  of  the  Cherokee  Nation 
the  right  of  citizenship  held  conclusive 
against  collateral  attack.  Raymond  v. 
Raymond  (1896)  37  S.  W.  202,  1  Ind. 
T.  334. 

A  citizen  of  the  United  States,  who 
becomes  a  member  of  an  Indian  tribe 
by  adoption,  does  not  lose  his  citizen- 
ship. French  v.  French  (Tenn.  1898) 
52  S.  AV.  517. 

10.  Women.— Women  are  citizens, 
but  suffrage  is  not  coextensive  with 
citizenship.  Minor  v.  Happersett 
(1874)  21  Wall.  162,  166,  22  L.  Ed. 
627;  Van  Valkenburg  v.  Brown  (1872) 
43  Cal.  43.  13  Am.  Dec.  136;  Gougar 
V.  Timberlake  (1897)  46  N.  E.  339,  148 
Ind.  38,  37  L.  R.  A.  644,  62  Am.  St 
Rep.  487;  State  v.  Fairlamb  (1893) 
121  Mo.  137,  25  S.  W.  895. 

M.  Evidence.— The  law  presumes 
all  persons  who  reside  here  to  be  citi- 
zens of  the  United  States,  until  the 
contrary  appears.  Jantzen  v.  Arizona 
Copper  Co.  (Ariz.  1889)  20  Pac.  93; 
Quinby  v.  Duncan  (Del.  1846)  4  Har. 
383;  State  v.  Beackmo  (Ind.  1843)  6 
Blackf.  488;  Garfield  M.  &  M.  Co.  v. 
Hammer  (Mont.  1886)  8  P.  153. 

It  is  presumed  that  the  political  sta- 
tus of  an  alien  continues,  and  the  mere 
fact  of  long  residence  in  this  country  is 
not  sufficient  to  overcome  this  pre- 
sumption. Ehrlich  v.  Weber  (1905)  88 
S.  W.  188.  114  Tenn.  711;  State  v. 
Jackson  (1907)  65  A.  657,  79  Vt.  504. 

A  passport  issued  to  a  Chinese  per- 
son by  the  Secretary  of  State  is  not 
evidence  of  the  citizenship  of  such  per- 
son in  the  United  States.  EMsell  v. 
Mark  (1910)  179  Fed.  292,  103  C.  C. 
A.  121. 

Evidence  of  declarations  of  one  who 
cannot  be  produced  as  a  witness  at  the 
trial  that  he  was  a  citizen,  that  he  had 
voted  at  territorial  elections,  that  his 
name  appeared  on  the  election  register, 
and  that  he  had  located  mining  claims 
under  the  declaration  that  he  was  a  citi- 
zen of  the  United  States,  is  admissible 
to  prove  such  citizenship.  Providence 
Gold-Min.  Co.  V.  Burke  (1899)  57  P. 
641.  6  Ariz.  323. 

Evidence  that  a  person  was  living  in 
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Germany  with  German  parents  when 
six  years  old.  that  he  came  to  the  Unit- 
ed States  when  he  was  seventeen  or 
eighteen  years  old,  that  he  then  spoke 
the  German  language  and  did  not  speak 
English,  and  that  his  father  died  in 
'Germany  when  he  was  six  or  eight 
years  old,  is  sufficient  to  justify  the 
finding  that  he  was  an  alien  born. 
Walther  v.  Rabolt  (1866)  30  Cal.  185. 

The  uncontradicted  testimony  of  a 
father  that  his  children  were  bom  in 
California  is  sufficient  proof  that  they 
are  citizens  of  the  United  States. 
Thompson  v.  Spray  (1887)  72  Cal.  528, 
14  Pac.  182. 

The  removal  of  a  wife  with  her  hus- 
band from  the  United  States,  and  re- 
maining abroad  with  her  husband,  who 
had  renounced  his  citizenship  of  the 
United  States,  and  died  out  of  the  Unit- 
ed States,  is  prima  facie  evidence  of 
the  alienage  of  the  wife,  which  is  re- 
pelled by  the  fact  that,  within  a  short 
time  after  the  death  of  the  husband, 
she  returned  to  the  United  States,  and, 
as  far  as  appeared,  evinced  no  inten- 
tion of  leaving  the  country.  Moore  v. 
Tisdale  (1845)  44  Ky.  (5  B.  Mon.)  352. 

Foreigners  by  birth  are  prima  facie 
aliens.  White  v.  White  (1859)  59  Ky. 
(2  Mete.)  185. 

Evidence  that  a  boy  12  or  15  years  of 
age  was  brought  to  this  country  on  a 
return  from  a  whaling  voyage,  and  was 
of  a  dark  complexion  and  foreign  ap- 
pearance, and  spoke  a  foreign  language, 
and  hardly  a  word  of  English,  and  re- 
tained that  appearance  and  spoke  Eng- 
lish very  imperfectly  after  residing 
here  for  many  years,  is  sufficient  evi- 
dence of  his  foreign  birth.  Dennis  v. 
Brewster  (1856)  73  Mass.  (7  Gray) 
351. 

A  witness  was  asked,  "Of  what  coun- 
try was  your  father  a  subject?"  and 
he  answered,  "France— Paris."  Held, 
that  this  was  too  vague  and  unsatis- 
factory to  prove  the  father,  who  lived 
many  years  in  this  country,  and  died 
here,  was  an  alien.  Torre  v.  Jeannin 
(1899)  25  So.  860,  76  Miss.  898. 

Where  it  was  shown  that  one  resid- 
ed in  Massachusetts,  there  was  a  pre- 
sumption that  he  was  a  citizen  of  the 
United  States,  especially  where  it  ap- 
peared that  he  was  an  officer  in  the 
United  States  merchant  marine  service. 
Buckley  v.  McDonald  (1906)  84  P. 
1114.  33  Mont  483. 

When  all  that  is  known  of  a  person's 
citizenship  is  that  his  residence  and 
home  has  been  in  a  foreign  country, 
the  mere  statement  of  a  stranger  that 
he  was  a  citizen  of  the  United  States 
is  not  sufficient  to  establish  his  citizen- 
ship in  this  country,  against  the  pre- 
sumption which  would  arise  from  his 
home  being  in  another  country.  State 
V.  Salge  (1865)  1  Nev.  155. 

An  admission  held  insufficient  to  es- 
tablish alienage.  Groves  v.  Gordon  (S. 
C.  1812)  3  Brev.  245. 

Alienage  must  be  proved  by  him  who 
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asserts  it.  Moore  v.  Wilson  (1887)  18 
Tenn.   (10  Yerg.)  406. 

Evidence  of  alienage,  which  shall  dis- 
franchise a  party,  ought  to  be  clear 
and  conclusive,  and  not  left  to  implica- 
tion and  inference.  Jones  v.  McOoy 
(1848)   3  Tex.   349. 

The  recital  in  a  deed  that  the  ven- 
dees were  residents  of  the  state  of 
Mississippi  is  admissible,  but  not  con- 
clusive, to  establish  their  alienage  to 
the  republic  of  Mexico.  Lacoste  v. 
Odam  1(1863)  26  Tex.  458. 

Evidence  that  a  person  bom  in  the 
ITnited  States,  of  parents  who  were 
citizens  thereof,  came  to  Texas  while 
it  was  a  part  of  Mexico,  with  his  moth- 
er, a  widow,  in  1831,  left  there  in  1835, 
was  married  in  Louisiana,  and  was 
again    living   in   Texas   from   1859   to 


1863,  does  not  prove  that  he  became  a 
citizen  of  Mexico,  or  require  any  evi- 
dence from  defendant  to  the  contrary; 
plain tifiTs  right  being  based  on  the 
claim  that  such  person  did  become  a 
Mexican  citizen.  Ferguson  v.  Johnson 
(Tex.  Civ.  App.  1895)  33  S.  W.  138. 

The  mere  fact  that  a  man  resides  In 
Canada,  and  has  for  many  years,  is  not 
ground  for  presuming  that  he  was  an 
alien.  Gilman  v.  Thompson  (Vt  1839) 
11  Vt  643.  34  Am.  Dec.  714. 

Citizenship  cannot  be  presumed  from 
the  holding  of  real  estate  or  of  office. 
Dryden  v.  Swinburne  (1882)  20  W.  Va. 
89. 

Cited  without  definite  application, 
Frazee  v.  Spokane  County  (1902)  69 
Pac.  779,  29  Wash.  278. 


§  3947.  (R.  S.  §  1993.)     Citizenship  of  children  of  citizens  born 
abroad. 

All  children  heretofore  born  or  hereafter  born  out  of  the  limits 
and  jurisdiction  of  the  United  States,  whose  fathers  were  or  may 
be  at  the  time  of  their  birth  citizen^  thereof,  are  declared  to  be  citi- 
zens of  the  United  States ;  but  the  rights  of  citizenship  shall  not  de- 
scend to  children  whose  fathers  never  resided  in  the  United  States. 
Act  April  14,  1802,  c.  28.  f  4,  2  Stat.  155.  Act  Feb.  10,  1855,  c.  71,  f  1, 
10  Stat.  604. 

Further  provisions  relating  to  the  protection  of  children  bom  outside  the 
limits  of  the  United  States  who  are  citizens  in  accordance  with  the  provisions 
of  this  section,  were  made  by  Act  March  2,  1907,  c.  2534,  f  6,  post,  f  3963. 

Notes  of  Deoisions 


Expatriation  of  parents,  see  S  3955. 

In  generals— Children  bom  abroad 
whose  fathers  were,  at  the  time  of  their 
birth,  citizens  of  the  United  States,  and 
had  at  s^me  time  resided  therein,  are 
\  American "  citizens.  Wolff  v.  Archibald 
(C.  C.  1882)  14  Fed.  369;  Ware  v. 
Wisner  (0.  C.  1883)  50  Fed.  310; 
(1869)  13  Op.  Atty.  Gen.  90;  State  v. 
Adams  (1876)  45  Iowa,  99,  24  Am.  Rep. 
760;  Oldtown  v.  Bangor  (1870)  58  Me. 
353;  Buckley  v.  McDonald  (1906)  84 
P.  1114,  33  Mont  483;  Davis  v.  HaU^ 
(S.  C.  1818)  1  Nott  &  McC.  292;  Ex 
parte  Dupont  (S.  0.  1824)  1  Harp. 
Eq.  5;  Sasportas  v.  De  I^  Motta  (S. 
C.  1858)  10  Rich.  Eq.  38;  State  v. 
Jackson  (1907)  65  A.  657,  79  Vt  504. 

A  person  bom  abroad  on  board  an 
American  vessel,  whose  parents  are 
citizens  of  the  United  States,  tempora- 
rily absent  only,  is  to  be  regarded  as  a 
citizen  of  the  United  States.  U.  S.  v. 
Gordon  (C.  C.  1861)  Fed.  Cas.  No.  15,- 
231. 

Previous  residence  In  United  States^— 
Though  an  American  citizen  was  a  mi- 
nor when  he  removed  to  Canada,  where 
his  son  was  bom,  he  had  previously 
••resided"  in  the  United  States.  State  v. 
Jackson  (1907)  65  A.  657,  79  Vt  504. 

Former  statute.— The  Act  of  1802, 
providing  that  the  children  of  persons 
who  *'now  are"  or  "have  been"  citi- 
zens of  the  United  States  shall,  though 
born  out  of  the  United  States,  be  con- 
sidered citizens  of  the  United  States, 
applied  only  to  persons  who  were  citi- 
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zens  at  the  time  of  its  passage.  Brown 
▼.  Shilling  (1856)  9  Md.  74.  It  appUed 
to  children  of  naturalized  citizens  as 
well  as  to  children  of  natural-bom  citi- 
zens and  citizens  who  were  original 
actors  in  our  Revolution.  Crane  v. 
Reeder  (1872)  25  Mich.  303.  It  did  not 
apply  to  children  of  one  not  bom  till 
after  the  passage  of  such  act  Town 
of  Albany  v.  Town  of  Derby  (1858) 
30  Vt  718;  State  v.  Jackson  (1907) 
65  AU.  657.  79  Vt  504,  8  L.  R.  A.  (N. 
S.)  1245.  Nor  to  iUegitlmate  children. 
Gkiyer  y.  Smith  (1864)  22  Md.  239,  85 
Am.  Dec.  650.  Nor  to  children  of  those 
who  left  the  country  before  the  Decla- 
ration of  Independence.  Manchester 
V.  Boston  (1819)  16  Mass.  230.  Nor 
to  children  whose  parents,  at  the  time 
of  their  birth,  were  aliens.  Crane  v. 
Reeder  (1872)  25  Mich.  303. 

A  child  whose  father  was  a  citizen  of 
the  United  States  after  the  treaty  of 
peace  with  Great  Britain,  by  which 
the  independence  of  the  United  States 
was  acknowledged,  and  after  the  adop- 
tion of  the  constitution  of  the  United 
States,  was  not  an  alien  though  bom 
without  the  United  States.  Charles  ▼. 
Monson  &  Brimfield  Mfg.  Co.  (1835)  34 
Mass.  (17  Pick.)  70. 

An  individual  whose  father  appears 
to  have  been  a  resident  in  this  country, 
and  to  have  married  and  had  children 
born  here,  is  presumed  to  be  a  citizen, 
although  he  himself  was  bom  subse- 
quent to  his  father's  removal  to  a  for- 
e^  country,  there  being  nothing  else 
to  show  his  father  to  have  i>ees   an 
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alien.  Campbell  v.  Wallace  (1841)  12 
N.  H.  362.  37  Am.  Dec.  219. 

Children  of  citizens  of  the  United 
States,  althoug:h  born  in  foreign  coun- 
tries, and  not  within  the  act  of  con- 
gress of  1802.  are  nevertheless  citizens 
of  the  United  States.  Lynch  v.  Clarke, 
(N.  Y.  1844)  1  Sandf.  Ch.  583. 

Common  law w— By  the  common  law,  a 
subject  traveling  abroad  on  public  or 
private  business,  with  the  express  or 
implied  license  of  his  sovereign,  is  un- 
der that  sovereign's  protection,  and, 
consequently,  both  he,  and  his  children 
bom  while  so  traveling  or  so  journey- 
ing, owe  allegiance  to,  and  are  citizens 
of,  the  native  country  of  their  father. 
Ludlam  v.  Ludlam  (N.  Y.  1860)  31 
Barb.  486. 

Under  St.  1778.  abrogating  all  stat- 
utes of  England  in  this  state,  and  un- 
der the^laws  of  the  United  States,  the 
citizenship  of  all  children  of  Americans 
born  abroad  between  1802  and  1855 
depends  exclusively  upon  the  dormant 
principles  of  the  common  law.    Id. 

The  universal  maxim  of  the  common 
law  being  **partus  sequitur  patrem,"  it 
is  sufficient  for  the  application  of  this 
doctrine  that  the  father  should  be  a 
subject,  lawfully  and  without  breach  of 
his  allegiance  beyond  sea,  no  matter 
what  may  be  the  condition  of  the 
mother.    Id. 

In  accordance  with  the  above  princi- 
ples, it  was  held  that  the  defendant,  the 
son  of  an  American  citizen  by  an  alien 
mother,  born  in  a  foreign  country  while 
Ms  father  was  temporarily  resident 
there,  was  a  citizen  of  the  United 
States,  and  entitled  to  inherit  here.    Id. 

Held,  also,  that  the  greater  or  less 
duration  of  the  father's  residence 
abroad  was  not  material,  so  long  as  it 
was,  in  intention  and  in  fact,  tempora- 
ry, and  not  perpetual.    Id. 

A  citizen  of  the  United  States  volun- 
tarily, at  the  age  of  18  years,  went  to 
Peru,  with  the  intention  of  remaining 
there  in  trade  an  indefinite  time,  but 
was  not  naturalized  there.  Held,  that 
by  the  common  law.  in  the  absence  of 
any  law  of  the  United  States  on  the 
subject,  his  child  bom  in  Peru,  of  a 
wife  a  native  of  that  country,  was  ca- 
pable of  inheriting  property  as  a  citizen 
of  the  United  States.  Ludlam  v.  Lud- 
lam (1863)  26  N.  Y.  356,  84  Am.  Dec 
193. 

§  3948.  (R.  S.  §  1994.)     Citizenship  of  married  women. 

Any  woman  who  is  now  or  may  hereafter  be  married  to  a  citizen 
of  the  United  States,  and  who  might  herself  be  lawfully  naturalized, 
shall  be  deemed  a  citizen. 

Act  Feb.  10,  1855,  c.  71,  §  2,  10  Stat.  604. 

Further  provisions  'relating;  to  the  retention  of  the  American  citizenship 
of  a  foreign  woman  acquired  by  marriage  to  a  citizen,  as  provided  by  this 
section,  were  made  by  Act  March  2,  1907,  c  2534,  f  4,  post,  $  3961. 

Notes  of  Deoisions 


Afrfcans.— One  who  was  born  in  Can- 
ada of  parents  of  African  blood  born  in 
Virginia,  and  held  there  as  slaves  until 
they  emigrated  to  Canada,  does  not, 
by  removing  to  the  United  States,  be- 
come a  citizen.  Hedgman  v.  Board  of 
Registration  of  Detroit  (1872)  26  Mich. 
51. 

Double  allegianoe.«If  by  the  laws  of 
the  country  of  their  birth  children  of 
citizens  born  abroad  are  subjects  of  its 
government,  it  is  not  competent  to  the 
United  States,  by  legislation,  to  inter- 
fere with  that  relation  while  they  con- 
tinue within  the  territory  of  that  coun- 
try, or  to  change  the  relation  to  other 
foreign  nations  which,  by  reason  of 
their  place  of  birth,  may  at  any  time 
exist     (1869)  13  Op.  Atty.  Gen.  90. 

If  he  has  voluntarily  assumed  the 
character  of  an  Austrian  citizen,  how- 
ever, and  has  resided  in  Austria  five 
years  (see  article  1  of  the  convention 
of  September  20, 1870,  with  the  Austro- 
Hungarian  monarchy),  it  cannot  be  rea- 
sonably maintained  by  this  government 
that  his  Austrian  citizenship,  or  the  po- 
litical obligations  appertaining  thereto, 
may  be  cast  aside  by  him  at  pleasure, 
so  long  as  he  continues  to  reside  within 
the  jurisdiction  of  that  country.  (1872) 
14  Op.  Atty.  Gen.  154. 

Quaere,  whether  political  duties  or 
burdens,  such  as  military  service,  might 
lawfully  be  imposed  by  Austria  upon  a 
person  residing  there  who  by  birth  la 
an  American  citizen,  but  who  under  the 
laws  of  that  country  (by  having  been 
born  of  Austrian  parents  only  tempo- 
rarily residing  here)  is  also  an  Austrian 
citizen,  without  the  consent  of  that  per- 
son, or  without  his  signifying  by  some 
act  or  declaration  his  will  to  be  a  citizen 
of  that  country.    Id. 

It  seems  that  a  foreign  bom  child  of 
a  citizen  of  the  United  States  is  sub- 
ject to  a  double  allegiance,  but  that  on 
reaching  maturity  he  has  the  right  to 
elect  one  and  repudiate  the  other,  and 
that  such  election  is  conclusive  upon 
him.  Ludlam  v.  Ludlam  (1863)  26  N. 
y.  356,  84  Am.  Dec  193. 

Cited    without    definite    application, 

U.  S.  V.  Wong  Kim  Ark  (1898)  IS  Sup. 
Ct.  456,  466,  169  U.  S.  649,  42  L.  Ed. 
890;  U.  S.  ex  rel.  De  Rienzo  v.  Rodgers 
(1911)  185  Fed.  334,  336,  107  C.  C.  A. 
452;  Pintsch  Compressing  Co.  v.  Bergin 
(C.  C.  1897)  84  Fed.  140,  141. 


American  women  marrying  foreign^ers, 
see  f  3960. 

Retention  of  citizenship  after  termi- 
nation of  marital  relation,  see  {  3961. 


in  generals— On  the  marriage  of  an 
alien  woman,  of  the  race  or  class  en- 
titled to  be  naturalized,  with  a  citizen, 
she  became  ipso  facto  a  citizen  as  fully  t 
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as  if  she  had  complied  with  the  stat- 
utes as  to  naturalization.  Kelly  v. 
Owen  (1868)  7  Wall.  496,  498,  19  L. 
Ed.  283;  People  v.  Newell  (N.  Y.  1884) 
1  How.  Prac.  (N.  S.)  8;  Leonard  v. 
Grant  (C.  C.  1880)  5  Fed.  11.  12;  U. 
S.  V.  Kellar  (C.  C.  18S2)  13  Fed.  82; 
Pequipnot  v.  Detroit  (C.  C.  1883)  16 
Fed.  211.  213;  Ware  v.  Wisner  (C.  C. 
1883)  50  Fed.  310;  Ruckgaber  v. 
Moore  (C.  C.  1900)  104  Fed.  ^7,  948; 
(1874)  14  Op.  Atty.  Gen.  403;  Owen 
V.  KeUy  (1807)  6  D.  C.  191  (affirmed 
in  [18681  74  U.  S.  [7  Wall.l  496,  19 
L.  Ed.  283);  Mackenzie  v..  Hare  (1913) 
134  Pac.  713,  165  Cal.  776;  Kreitz  v. 
Behrensmeyer  (1888)  125  111.  141. 17  N. 
E.  232,  8  Am.  St.  Rep.  349;  Dorsey 
V.  Bripham  (1898)  52  N.  E.  303,  177 
m.  250.  42  Lr.  R.  A.  809,  69  Am.  St. 
Rep.  228;  Burton  v.  Burton  (1864) 
•40  N.  Y.  (1  Kftyes)  359;  Renner  v. 
MuUer  (1879)  44  N.  Y.  Super.  Ct.  (12 
Jones  &  S.)  535;  People  v.  Newell  (N. 
Y.  1885)  38  Hun,  78;  Kane  v.  Mc- 
Carthy  (1869)  63  N.  C.  299. 

The  incapacities  of  femes  covert  pro- 
vided by  the  common  law  apply  to  their 
civil  rights,  but  do  not  reach  their  po- 
litical rights,  nor  prevent  their  acquir- 
ing or  losing  a  national  character. 
Shanks  v.  Dupont  (1830)  3  Pet.  242, 
248,  7  L.  Ed.  666. 

The  word  "deemed,"  in  the  phrase 
"shall  be  deemed  a  citizen,"  is  the  equiv- 
alent of  "considered"  or  "judged." 
Leonard  v.  Grant  (C.  0.  1880)  5  Fed. 
11,  16. 

This  section  does  not  authorize  any 
inference  that  congress  intended  to  de- 
clare that  a  citizen  woman  by  mar- 
riage with  an  alien  should  become  an 
alien.  Comitis  v.  Parkerson  (C.  C. 
1893)  56  Fed.  556,  22  L.  R,  A.  148.  But 
see  section  3960,  post 

This  section  provides  a  uniform  rule 
of  naturalization.  Dorsey  v.  Brigham 
(1898)  52  N.  E.  303,  177  lU.  250,  42 
L.  R.  A.  809,  69  Am.  St  Rep.  228 

That  the  wife  is  not  21  years  of  age 
is  immateriaL  Renner  v.  MuUer  (1879) 
44  N.  Y.  Super.  Ct  (12  Jones  &  S.)  535. 

''Who  might  herself  be  lawfully  nat- 
uralized."—The  clause  "might  herself 
be  lawfully  naturalized"  does  not  require 
that  the  woman  shall  have  the  qualifi- 
cations of  residence,  good  character, 
etc.,  as  in  case  of  naturalization  by  ju- 
dicial proceedings,  but  merely  that  she 
is  of  the  class  or  race  of  persons  who 
may  be  naturalized.  Kelly  v.  Owen 
(1868)  7  Wall.  496,  498,  19  L.  Ed.  283; 
Leonard  v.  Grant  (C.  C.  1880)  5  Fed. 
11,  12;  Ex  parte  Grayson  (D.  C.  1914) 
215  Fed.  449;  (1909)  27  Op.  Atty.  Gen. 
607. 

This  section  applies  to  women  of  Afri- 
can blood  since  the  act  of  July  14, 1870, 
extending  the  naturalization  laws  to 
persons  of  African  birth  or  descent. 
Broadis  v.  Broadis  (C.  O.  1898)  86  Fed. 
951. 

Marriage^— The  term  "marriage"  does 
not  refer  to  the  time  when  the  cere- 
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mony  of  marriage  is  celebrated,  but  to 
the  state  of  marriage  and  means  that 
whenever  a  woman  who  under  pre- 
vious acts  might  be  naturalized  is  in  a 
state  of  marriage  to  a  citizen,  she  by 
that  fact  becomes  a  citizen.  Kelly  v. 
Owen  (1868)  7  Wall.  496,  498,  19  L. 
Ed.  283;   (1874)  14  Op.  Atty.  Gen.  403. 

Naturalization  of  husbands— An  alien 
woman  becomes  a  citizen  of  the  United 
States  when  her  husband  is  naturaliz- 
ed. U.  S.  V.  Kellar  (C.  C.  1882)  13 
Fed.  82;  Headman  v.  Rose  (1879)  63 
Ga.  458;  People  v.  Newell  (N.  Y.  1884) 
1  How.  Pr.  (U.  S.)  8;  People  v.  New- 
ell (N.  Y.  1885)  38  Hun,  78;  CrisweU 
V.  Noble  (1908)  113  N.  Y.  S.  954,  61 
Misc.  Rep.  483;  Kane  v.  McCarthy 
(1869)  63  N.  C.  299.  CONTRA,  White 
V.  White  (1859)  59  Ky.  (2  Mete.)  185. 

Petitioner,  a  citizen  of  Holland,  mar- 
ried an  alien  in  New  York,  but  after- 
ward deserted  him  and  retu?hed  to 
Holland  with  a  paramour.  Before  she 
returned  to  this  country  her  husband 
became  a  naturalized  citizen.  Held, 
that  as,  under  the  law  both  of  Hol- 
land and  the  United  States,  the  wife*8 
citizenship  is  that  of  the  husband,  she 
became  a  citizen  of  the  United  States 
on  the  naturalization  of  her  husband, 
and  that  her  status  and  right  to  enter 
this  country  on  her  return  were  not 
affected  by  the  fact  of  her  desertion. 
U.  S.  V.  WUliams  (D.  C.  1909)  173 
Fed.  626,  decree  affirmed  In  re  Nicola 
(1911)  184  Fed.  322,  106  C.  C.  A.  464. 

A  native  of  Syria,  who  was  naturaliz- 
ed in  the  United  States  and  later  re- 
turned to  his  native  country,  where  he 
married  a  Syrian  woman  and  remained 
in  that  country  for  more  than  two 
years,  and  then  came  back  to  the  Unit- 
ed States,  bringing  his  wife  with  him, 
did  not  thereby  cease  to  be  a  citizen 
of  the  United  States.  His  wife  is  also 
to  be  deemed  a  citizen,  and  is  not  sub- 
ject to  exclusion  under  the  immigra- 
tion laws,  providing  she  might  herself 
be  lawfully  naturalized.  (1910)  28  Op. 
Atty.  Gen.  604. 

Residence.  —  Continued  residence 
abroad  does  not  affect  the  status  of 
alien  woman  who  became  a  citizen  by 
marriage.  Headman  v.  Rose  (1879)  63 
Ga.  458;  Burton  v.  Burton  (1864)  •40 
N.  Y.  (1  Keyes)  359;  Renner  v.  Muller 
(1879)  44  N.  Y.  Super.  Ct  (12  Jones 
&  S.)  535;  Kane  v.  McCarthy  (1869) 
63  N.  C.  299;  (1874)  14  Op.  Atty.  Gen. 
403.  CONTRA,  Kelly  v.  Harrison  (N. 
Y.  1800)  2  Johns.  Cas.  29,  1  Am.  Dec 
154. 

Children    of   alien    women    marrying 

cltizensw— Minor  children  of  foreign  par- 
ents, whose  mother,  after  the  death  of 
the  father,  niarries  a  citizen,  become 
citizens.  U.  S.  v.  KeUar  (C.  C.  1882) 
13  Fed.  82,  83;  Same  v.  Rodgers  (D. 
C.  1906)  144  Fed.  711;  Gumm  v.  Hub- 
bard (1889)  97  Mo.  311,  11  S.  W.  61, 
10  Am.  St  Rep.  312;  People  ▼.  Newell 
(N.  Y.  1884)  1  How.  Prac  (N.  S.)  8; 
People  y.  NeweU  (N.  Y.  1885)  38  Hon, 
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78;  In  re  CimoreUi  (Sup.  Ct  1915)  155 
N.  Y.  S.  509. 

Effect  of  immigration  lawsw— An  alien 
woman,  who,  pending  proceedings  for 
her  deportation  under  the  immigration 
laws,  marries  a  citizen,  at  once  takes 
the  status  of  her  husband  and  is  en- 
titled to  be  discharged.  Hopkins  y. 
Fachant  (1904)  130  Fed.  839,  65  0. 
O.  A.  1.  CONTRA.  Ex  parte  Kapriel- 
ian  (D.  C.  1910)  188  Fed.  694. 

The  wife  of  a  citizen  of  the  United 
States,  who,  although  then  an  alien, 
might  have  been  lawfully  naturalized 
at  the  time  of  her  marriage,  and  with- 
out regard  to  where  the  marriage  took 
place,  cannot  be  excluded  from  entry 
into  the  United  States  under  the  immi- 
gration laws,  although  she  might  be 
subject  to  exclusion  if  an  alien.  In  re 
Nicola  (1911)  184  Fed.  322,  106  C.  C. 
A.  464,  affirming  decree  U.  S.  v.  Wil- 
liams (D.  C.  1909)  173  Fed.  626. 

Where  an  alien  married  woman  was 
not  entitled  to  enter  the  country  under 
the  immigration  regulations,  because  of 
a  contagious  disease,  the  naturaliza- 
tion of  her  husband  would  not  make 
her  a  citizen  entitled  to  enter.  In  re 
Rustigian  (C.  C.  1908)  165  Fed.  980. 

It  was  not  the  purpose  of  this  sec- 
tion to  override  the  immigration  laws, 
so  as  to  authorize  the  admission  of  the 
wife  of  a  naturalized  alien  not  other- 
wise entitled  to  enter.     Id. 

The  marriage  of  an  alien  woman 
with  an  American  citizen  abroad  makes 
her  a  citizen  of  the  United  States,  and 
the  fact  that  after  her  marriage  and  be- 
fore she  reaches  the  United  States  she 
contracted  a  contagious  disease  would 
not  warrant  her  exclusion.  U.  S.  v. 
Williams  (D.  C.  1909)  173  Fed.  626, 
affirmed  (1911)  184  Fed.  822,  106  C.  C. 
A.  464. 

An  alien  woman,  marning  an  alien 
here,  and  afterwards  deserting  him 
and  returning  to  her  native  country, 
became   a   citizen   of   this   country   by 

§  3949.  (R.  S.  §  1995.)     Of  persons  born  in  Oregon. 

All  persons  born  in  the  district  of  country  formerly  known  as  the 
Territory  of  Oregon,  and  subject  to  the  jurisdiction  of  the  United 
States  on  the  i8th  May,  1872,  are  citizens  in  the  same  manner  as  if 
born  elsewhere  in  the  United  States. 

Act  May  18,  1872,  c  172,  §  3,  17  Stat.  134. 

Ifotea  of  Deoiaions 


the  naturalization  of  her  husband  and 
had  the  right  of  entry.    Id. 

An  alien  woman,  who  had  lawfully 
entered  and  was  married  to  an  Amer- 
ican citizen,  became  a  citizen,  and  was 
not  subject  to  deportation.  Sprung  v. 
Morton  (D.  C.  1909)  182  Fed.  330. 
And  hence  marriage  of  a  native  of 
France  to  a  citizen  of  the  United  States 
pending  deportation  proceedings  is  held 
to  confer  citizenship  on  her,  precluding 
deportation  by  the  Department  of  La- 
bor until  her  citizenship  had  been  re- 
voked. Ex  parte  Grayson  (D.  C.  1914) 
215  Fed.  449. 

An  alien  prostitute,  who  entered  the 
United  States  and  was  found  an  inmate 
of  a  house  of  ill  fame  and  practicing 
prostitution  within  three  years  after 
landing,  having  been  since  lawfully 
married  to  a  native-born  citizen  of  the 
United  States,  is  to  be  deemed  a  citi- 
zen, and  cannot  be  deported  under  the 
immigration  laws  for  her  conduct  pre- 
vious to  her  marriage.  (1909)  27  Op. 
Atty.  Gen.  507. 

The  Secretary  of  Commerce  and  La- 
bor has  authority  to  consider  the  evi- 
dence connected  with  the  marriage  of 
an  alien  prostitute  to  a  citizen  of  the 
United  States,  and,  subject  to  the  prin- 
ciple that  the  validity  of  the  marriage 
is  to  be  determined  by  the  law  of  the 
place  where  the  contract  is  made,  may 
deport  the  woman  if  the  facts  justify 
the  conclusion  that  the  ceremony  was 
entered  into  merely  for  the  purpose  of 
evading  the  immigration  law,  and  with 
no  intention  on  the  part  of  the  parties 
to  live  together  as  husband  and  wife. 
(1909)   27  Op.  Atty.  Gen.  578. 

Cited    without    definite    appiloatlon, 

U.  S.  V.  Sprung  (1910)  187  Fed.  903, 
110  C.  C.  A.  37;  Same  v.  Williams 
(C.  C.  1904)  132  Fed.  894;  Harris  v. 
Gale  (C.  C.  1911)  188  Fed.  712;  In 
re  Robertson  (D.  0.  1910)  179  Fed. 
131. 


Under  the  treaty  with  Great  Britain 
of  October  20,  1818,  art  3,  a  child  bom 
in  the  Oregon  territory  in  1823,  of 
British  subjects,  was  born  in  the  al- 
legiance of  the  king  of  Great  Britain. 
Id. 


Treaty.— A  person  born  in  1823,  in 
the  Oregon  territory,  whose  father  was 
a  British  subject,  and  whose  mother 
was  a  member  of  the  Chinook  Indian 
tribe,  is  not  a  citizen  of  the  United 
States.  McKay  v.  Campbell  (D.  C. 
1871)   Fed.  Cas.  No.  8,840. 

§  3950.  (R.  S.  §  2312.)     Citizenship  of  certain  Stockbridge  Mun- 
see  Indians. 

Whenever  any  of  the  chiefs,  warriors,  or  heads  of  families  of  the 
tribes  mentioned  in  section  twenty-three  hundred  and  ten,  having 
filed  with  the  clerk  of  the  district  court  of  the  United  States  a  dec- 
laration of  his  intention  to  become  a  citizen  of  the  United  States,  and 
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to  dissolve  all  relations  with  any  Indian  tribe,  two  years  previous 
thereto,  appears  in  such  court,  and  proves  to  the  satisfaction  there- 
of, by  the  testimony  of  two  citizens,  that  for  five  years  last  past  he 
has  adopted  the  habits  of  civilized  life ;  that  he  has  maintained  him- 
self and  family  by  his  own  industry;  that  he  reads  and  speaks  the 
English  language;  that  he  is  well  disposed  to  become  a  peaceable 
and  orderly  citizen;  and  that  he  has  sufficient  capacity  to  manage 
his  own  affairs;  the  court  may  enter  a  decree  admitting  him  to  all 
the  rights  of  a  citizen  of  the  United  States,  and  thenceforth  he  shall 
be  no  longer  held  or  treated  as  a  member  of  any  Indian  tribe,  but 
shall  be  entitled  to  all  the  rights  and  privileges,  and  be  subject  to  all 
the  duties  and  liabilities  to  taxation  of  other  citizens  of  the  United 
States.  But  nothing  herein  contained  shall  be  construed  to  deprive 
such  chiefs,  warriors,  or  heads  of  families  of  annuities  to  which  they 
are  or  may  be  entitled. 

Act  March  3,  1865,  c.  127,  f  4,  13  Stat  562. 

This  section  was  enacted  in  the  Revised  Statutes  under  Title  XXXII,  ''The 
Public  Lands,"  Chapter  5,  "Homesteads." 

R.  S.  f  2310,  referred  to  herein,  related  to  the  Stockbridge  Munsee  tribes  of 
Indians,  residing  in  the  county  of  Shawana,  State  of  Wisconsin.  It  is  set 
forth  post,  S  4606. 

Cited     without    definite    application,  147  U.  S.  640,  87  L.  Ed.  313;   Nelson 

Elk  V.  Wilkins  (1884)   5  Sup.  Ct  41,  v.  Northern  Pac  R.  Co.  (1903)  23  Sup. 

48,  112  U.  S.  94,  28  L.  Ed.  643;  Taylor  Ct.  302,  309,  188  U.  S.  108,  47  L.  Ed. 

V.  Brown  (1893)  13  Sup.  Ct  549,  550,  406. 

§  3951.*  (Act  Feb.  8,  1887,  c  119,  §  6,  as  amended.  Act  March  3, 
1901,  c.  868,  and  Act  May  8,  1906,  c.  2348.)  Citizenship  of 
certain  Indians  born  within  the  United  States. 

Every  Indian  born  within  the  territorial  limits  of  the  United 
States  to  whom  allotments  shall  have  been  made  and  who  has  re- 
ceived a  patent  in  fee  simple  under  the  provisions  of  this  Act,  or 
under  any  law  or  treaty,  and  every  Indian  born  within  the  ter- 
ritorial limits  of  the  United  States  who  has  voluntarily  taken  up 
within  said  limits  his  residence,  separate  and  apart  from  any  tribe 
of  Indians  therein,  and  has  adopted  the  habits  of  civilized  life,  is 
hereby  declared  to  be  a  citizen  of  the  United  States,  and  is  enti- 
tled to  all  the  rights,  privileges,  and  immunities  of  such  citizens, 
whether  said  Indian  has  been  or  not,  by  birth  or  otherwise,  a  mem- 
ber of  any  tribe  of  Indians  within  the  territorial  limits  of  the 
United  States  without  in  any  manner  impairing  or  otherwise  af- 
fecting the  right  of  any  such  Indian  to  tribal  or  other  property. 
(24  Stat.  390.    31  Stat.  1447.    34  Stat.  182.) 

This  provision  was  the  concluding  part  of  section  6  of  the  Indian  General 
Allotment  Act  of  Feb.  8,  1887,  c.  119,  first  cited  above. 

Said  section  6,  as  originally  enacted,  did  not  contain,  after  the  words  "to 
whom  allotments  shall  have  been  made,"  the  further  clause,  "and  who  has 
received  a  patent  in  fee  simple."  That  clause  was  inserted  by  amendment 
of  the  section,  making  this  provision  read  as  set  forth  here,  by  Act  May  8, 
1906,  c.  2348,  last  cited  above. 

A  previous  amendment  of  the  section,  by  Act  March  3,  1901,  c.  868,  81 
Stat.  1447,  had  inserted,  after  the  words  "civilized  life,"  the  words,  "and 
every  Indian  in  Indian  Territory."  But  said  last  quoted  words  were  omitted 
from  the  section  in  the  above  mentioned  amendment  thereof  by  Act  May  8, 
1906,  c  2348,  to  read  as  set  forth  here. 

Notes  of  Decisions 

In  general.— This  section  has  no  ap-  authority  which  it  had  always  exerds- 

plication  to  a  tribe  of  Indians.     U.  S.  ed  to  adopt  such   measures  as  in  its 

v.  Boyd  (1897)  83  Fed.  547,  27  C.  C.  judgment  were  wise  for  the  protection 

A.  592.  of  the  Indian  in  his  rights.     U.  S.  ▼. 

The  grant  of  citizenship  to  the  In-  Allen  (1910)  179  Fed.  13,  103  C.  C.  A. 

dians  in  Indian  Territory,  was  intended  1,  reversing  decrees  (O.  O.  1909)  171 

for  their  protection,  and  was  not  a  re-  Fed.  907,  and  judgment  affirmed  upon 

nunciation  by  the  United  States  of  the  conditions  Deming   Iny.  Go.  t.  U.   S. 
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(1912)  32  S.  Ct.  549,  224  U.  S.  471,  56 
L.  Ed.  847,  and  Goat  v.  Same  (1012) 
32  U.  S.  544.  224  U.  S.  458,  56  L.  Ed. 
841,  and  MuUen  v.  Same  (1912)  32 
S.  Ct  494,  224  U.  S.  448,  56  L.  Ed. 
834,  and  Heckman  v.  Same  (1912)  32 
S.  Ct  424.  224  U.  S.  413,  56  L.  Ed. 
820. 

By  Act  March  3,  1901,  c.  868,  81 
Stat.  1447,  amending  this  section  all 
members  of  either  of  the  Five  Civiliz- 
ed Tribes  in  Indian  Territory  became 
and  remain  citizens  unaffected  by  the 
fact  that  by  subsequent  legislation  their 
tribal  existence  was  continued  to  await 
the  final  disposition  of  the  tribal  prop- 
erty, or  that  restrictions  still  exist  on 
their  power  to  alienate  their  lands  after 
allotment  in  severalty;  and  such  being 
their  political  and  civil  status,  with  full 
power  to  maintain  suits  to  protect  their 
rights,  the  United  States  occupies  no 
such  relationship  of  trust  or  guardian- 
ship toward  them  as  entitles  it  to  main- 
tain in  their  behalf  suits  in  its  own 
name,  to  which  they  are  not  parties, 
to  cancel  conveyances  made  by  them  of 
their  allotted  lands.     Id. 

Though  an  Indian  has  become  a  full 
fledged  citizen  of  the  United  States, 
and  resides  on  land  patented  to  a  prior 
grantor  in  fee  simple  absolute,  yet  so 
long  as  be  remains  within  the  limits  of 
an  Indian  reservation  he  is  subject  to 
the  constitutional  control  of  the  federal 
government.  U.  S.  v.  Gardner  (D.  C. 
1911)   189  Fed.  690. 

Place  of  birth.— It  must  be  shown 
that  the  Indian  was  born  within  the 
territorial  limits  of  the  United  States. 
State  V.  Frazier  (1890)  28  Neb.  438, 
44  N.  W.  471. 

The  Indian  tribes  within  the  territory 
of  the  United  States  are  independent 
political  communities,  and  a  child  of  a 
member  thereof,  though  born  within  the 
limits  of  the  United  States,  is  not  a 
citizen  thereof,  because  not  born  sub- 
ject to  its  jurisdiction.  In  re  Sah  Quah 
(D.  C.  1886)  31  Fed.  327. 

Indians  receiving  allotments  In  gen- 
eral.—An  Indian  allottee,  on  the  re- 
ceipt of  his  first  patent,  must  be  deemed 
within  section  4203,  post,  that,  "upon 
the  completion  of  said  allotments  and  the 
patenting  of  the  lands  to  said  allot- 
tees,*' each  allottee  shall  have  the  ben- 
efits of,  and  be  subject  to,  the  laws  of 
the  state  where  he  resides,  in  view  of 
the  further  grant  of  citizenship  by  this 
section  extended  to  every  allottee,  and 
of  the  fact  that  the  issue  of  the  final 
patent  provided  for  by  section  4201, 
post,  was  to  be  delayed  for  25  years, 
when  it  was  to  be  issued  to  the  first 
patentee  or  his  heirs.  In  re  HefiF 
(1905)  25  Sup.  Ct  506,  509,  197  U.  S. 
488,  49  L.  Ed.  84a 

Land  allotted  under  an  Indian  treaty 
which  exempts  such  land  from  levy, 
sale  or  forfeiture  until  the  state  Legis- 
lature shall,  with  the  consent  of  Con- 
gress, remove  the  restriction,  can  no 
longer  escape  taxation  after  the  Indian 


patentee  has  become  a  citizen  under 
this  section,  and  section  4203,  post,  as 
originally  enacted,  and  the  10  years 
during  which  Congress  by  Act  March 
3,  1893,  c  209,  27  Stat  612,  633,  post- 
poned the  operation  of  the  provision  of 
Laws  Wash.  1889-90,  p.  499,  granting 
the  power  of  alienation  "in  like  man- 
ner and  with  like  effect  as  any  other 
person  may  do  under  the  laws  of  the 
United  States  and  of  this  state,"  and 
removing  all  restrictions  in  reference 
thereto,  have  expired.  Goudy  v.  Meath 
(1906)  27  Sup.  Ct  48,  50,  203  U.  S. 
146,  51  L.  Ed.  130,  affirming  judgment 
(1905)  80  Pac  295,  38  Wash.  126. 

The  treaty  with  the  Indians  of  the 
Puyallup  reservation,  allotting  to  them 
lands  in  severalty,  and  this  section, 
conferring  citizenship  on  such  Indians, 
did  not  revoke  the  reservation.  Eells 
V.  Ross  (1894)  64  Fed.  417,  12  C.  C.  A. 
205,  reversing  judgment  Ross  v.  Eells 
(C.  C.  1893)  56  Fed.  855;  and  appeal 
dismissed  Ross  v.  Eells  (1896)  16  S. 
Ct.  1205,  163  U.  S.  702,  41  L.  Ed.  320. 

Assuming  that  under  this  section 
an  Indian  allottee  had  become  a  citizen 
of  the  United  States  and  the  state  of 
Utah,  such  fact  did  not  necessarily 
withdraw  him  or  his  property  from  the 
protection  of  the  United  States.  U.  S. 
Y.  Fitzgerald  (1912)  201  Fed.  295,  119 
C.  C.  A.  533. 

Pursuant  to  the  treaty  of  December 
26,  1886,  the  president  deeded  certain 
lands  in  the  Puyallup  reservation, 
Wash.  T.,  the  deeds  containing  restric- 
tions on  alienation  which  were  to  con- 
tinue in  force  until  a  state  embracing 
said  lands  should  be  admitted  into  the 
Union.  It  was  also  provided  that,  upon 
the  happening  of  certain  conditions  sub- 
sequent, the  president  might  cancel 
the  deeds.  By  this  section  the  gran- 
tees in  said  deeds  were  made  citizens 
of  the  United  State«,  with  all  the  rights, 
privileges,  and  immunities  of  other  cit- 
izens, and  subsequently  the  territory 
was  admitted  as  a  state.  Held  that 
there  remained  no  power  in  the  United 
States  to  interfere  with  a  person  who 
was  building  a  railroad  across  the 
granted  lands  with  the  consent  and  ap- 
proval of  the  Indian  grantees,  and  an 
injunction  pendente  lite  would  be  grant- 
ed to  restrain  an  army  officer  from  at- 
tempting such  interference.  Ross  v. 
Eells  (C.  C.  1893)  56  Fed.  855,  judg- 
ment reversed  Eells  v.  Ross  (1894)  64 
Fed.  417,  12  C.  C.  A.  205. 

Personal  property  issued  by  the  Unit- 
ed States  to  Indians  who  have  taken 
lands  in  allotment  under  the  laws  of 
the  United  States  and  improvements  on 
lands  allotted  to  Indians  and  held  in 
trust  for  them  by  the  United  States— 
under  25  Stat  891,  c.  405,  §  11,  pro- 
viding that  patents  shall  issue  for  the 
lands  allotted  in  the  name  of  the  al- 
lottees, declaring  that  the  United  States 
will  hold  the  lands  for  25  years  in  trust 
for  the  Indian  to  whom  the  allotment 
is  made,  and  at  the  end  thereof  convey 
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it  to  him,  and  that  the  aHottees  shall 
be  entitled  to  the  rights  and  privileges 
and  be  subject  to  this  section  and  sec- 
tion and  section  4203,  post — are  subject 
to  taxation  under  Laws  S.  D.  1897,  c. 
28,  §  4,  declaring  that  for  purpose  of 
taxation  personal  property  shall  include 
all  improvements  made  by  persons  on 
lands  held  by  them  under  the  laws  of 
the  United  States.  U.  S.  v.  Rickert  (C. 
C.  1901)  106  Fed.  1. 

An  Indian  who,  by  practicing  the  hab- 
its of  civilized  life,  and  living  on  and 
cultivating  land  allotted  to  him  in  sev- 
eralty, has  become  under  the  law  a  cit- 
izen of  the  United  States  is  entitled  to 
all  the  rights  of  other  citizens,  and 
may  prosecute  and  defend  suits  in  any 
court  of  competent  jurisdiction,  state 
or  federal,  in  respect  to  his  property 
rights,  and  his  ownership  and  use  of 
land  which  has  been  patented  to  him 
under  a  treaty  are  matters  not  subject 
to  the  decision  or  control  of  either 
Congress  or  the  executive  branch  of  the 
government.  Bird  v.  Terry  (C.  O. 
1903)  129  Fed.  472,  appeal  dismissed 
Terry  v.  Bird  (1904)  129  Fed.  592,  64 
C.  C.  A.  160. 

An  Indian  bom  within  the  United 
States,  to  whom  an  allotment  of  land 
in  severalty  has  been  made  pursuant 
to  law,  becomes  a  citizen  of  the  Unit- 
ed States,  with  all  the  rights,  privileges, 
and  immunities  of  such,  among  which 
is  the  right  to  sue  in  any  proper  forum, 
federal  or  state,  and  thereafter  the 
government  is  relieved  from  the  duty 
of  representing  him  in  suits  involving 
his  personal  or  domestic  rights.  In  re 
Celestine  (D.  C.  1902)  114  Fed.  551. 
This  section  applies  to  the  Kickapoos 
who  took  allotments  before  the  passage 
of  the  act,  as  well  as  to  those  who 
have  taken  allotments  since  its  pas- 
sage and  in  pursuance  of  its  provisions. 
But  as  the  right  of  citizenship  is  only 
to  be  accorded  after  the  patent  is  grant- 
ed, the  oath  and  proof  required  by  the 
treaty,  being  prerequisites  thereunder, 
must  be  taken  and  furnished.  (1889) 
19  Op.  Atty.  Gen.  255. 

Where  lands  comprising  an  Indian 
reservation  have  been  allotted  and  pat- 
ented in  severalty  among  members  of 
the  tribe  of  Indians  occupying  such 
lands,  each  allottee  becomes  a  citizen 
of  the  state  wherein  such  reservation 
is  located,  and  subject  to  the  laws 
thereof.  Moore  v.  Wa-me-go  (1905) 
83  P.  400,  72  Kan.  169. 

In  order  to  establish  an  Indian  right 
to  citizenship,  it  must  be  proven  that 
the  allotment  of  land  had  been  made 
such  Indian  by  the  government  of  the 
United  States  in  pursuance  of  said  act, 
or  like  authority  of  law  or  treaty  of 
the  United  States.  State  v.  Frazier 
(1889)  28  Neb.  438,  44  N.  W.  471. 

Male  adult  Omaha  Indians,  who  have 
left    their    tribe,    and    received    allot- 
ments,  are   citizens.     State   v.   Norris 
(1893)  37  Neb.  299,  55  N.  W.  1086. 
Certain  allottees  within  the  state  held 
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citizens  thereof.  Kitto  v.  State  (Neb. 
1915)  152  N.  W.  380,  L.  R.  A.  1915F, 
587. 

Indians  and  persons  of  Indian  de- 
scent, residing  upon  lands  allotted  to 
them  in  severalty,  upon  which  prelim- 
inary patents  have  been  issued,  are  cit- 
izens of  the  United  States.  State  v. 
Denoyer  (1897)  72  N.  W.  1014,  6  N.  D. 
586. 

An  Indian  who  has  become  a  citizen 
of  the  United  States  is  still  within  sec- 
tion 4612,  post  Frazee  v.  Spokane 
County  (1902)  69  P.  779,  29  Wash. 
278. 

Severance  of  tribal  relations^— An  In- 
dian, born  a  member  of  one  of  the 
tribes  within  the  United  States  which  is 
recognized  as  a  tribe  by  the  govern- 
ment, who  has  voluntarily  separated 
himself  from  his  tribe  and  taken  up  his 
residence  among  the  white  citizens  of 
a  state,  but  who  has  not  been  naturaliz- 
ed or  taxed,  or  recognized  as  a  citizen 
either  by  the  United  States  or  by  the 
state,  is  not  a  citizen  of  the  United 
States.  Elk  v.  WUkins  (1884)  5  Sup. 
Ct  41,  45, 112  U.  S.  94,  28  L.  Ed.  643. 

An  Indian  may  abandon  his  tribe,  and» 
for  purposes  of  jurisdiction,  become  a 
citizen  of  the  United  States.  Ex  parte 
Kenyon  (C.  C.  1878)  Fed.  Cas.  No.  7.- 
720. 

Members  of  an  Indian  tribe,  who 
scatter  themselves  among  the  citizens 
of  the  United  States,  will  be  held  equal- 
ly therewith  subject  to  the  jurisdiction 
of  the  federal  courts.  Ex  parte  Rey- 
nolds (C.  C.  1879)  Fed.  Cas.  No.  11,- 
719. 

An  Indian  woman,  who  marries  a 
citizen  of  the  United  States,  volunta- 
rily takes  up  a  residence  apart  from  her 
tribe,  and  adopts  the  habits  of  civilized 
life,  becomes  a  citizen  of  the  United 
States  and  of  the  State  in  which  she 
resides,  and  may  maintain  a  suit  in  the 
federal  courts  against  citizens  of  other 
states.  Hatch  v.  Ferguson  (C.  C. 
1893)  57  Fed.  959. 

Indians  born  of  a  tribe  which  has 
ceased  to  maintain  its  tribal  integrity, 
who  are  subject  to  local  taxation,  are 
citizens  of  the  United  States  and  of  the 
state  of  their  residence,  and  possess  the 
right  to  vote  in  national  elections.  U. 
S.  V.  Elm  (D.  C.  1877)  Fed.  Cas.  No. 
15,0-18. 

An  Indian  cannot  make  himself  a  cit- 
izen of  the  United  States  without  the 
consent  and  cooperation  of  the  govern- 
ment. The  fact  that  he  has  abandoned 
his  tribal  relations  does  not  affect  his 
status.  U.  S.  V.  Osbom  (D.  C.  1880) 
2  Fed.  58,  61. 

Act  Feb.  8,  1887,  {  6,  conferring  cit- 
izenship on  Indians  having  severed  their 
tribal  relations,  held  not  to  entitle  them 
to  enter  public  lands  under  the  home- 
stead laws  free  from  restrictions,  nor 
preclude  the  government  from  including 
in  a  patent  to  an  Indian  a  25-year  trust 
restriction,  as  provided  by  Act  July 
4, 1884.    U.  S.  Y.  Cain-Bonness  Lumber 
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&  Timber  Co.  (D.  C.  1914)  215  Fed. 
212. 

Those  Indians  or  half-breeds  in  Alas- 
ka who  have  voluntarily  taken  up  their 
residence  separate  and  apart  from  any 
tribe  of  Indians,  and  have  adopted  the 
habits  of  civilized  life,  became  thereby 
citizens  of  the  United  States  by  natural- 
ization. In  re  Minook  (1904)  2  Alaska, 
2(X). 

An  Indian  who  continued  in  the  habits 
of  civilized  life  after  passage  of  this  act 
had  no  claim  to  the  immunity  from  tax- 
ation guarantied  by  Act  July  13,  1787, 
art.  3,  providing  that  the  lands  and 
property  of  Indiuns  shall  never  be  tak- 
en from  them  without  their  consent, 
notwithstanding  such  reservation  as  to 
property  rights,  since  he  voluntarily  be- 
came what  the  law  said  was  a  United 
States  citizen,  and  hence  was  not  an 
Indian,  within  Act  1787.  Board  of 
Com*rs  of  Miami  County  v.  Godfrey 
(1901)  60  N.  E.  177.  27  Ind.  App.  610. 

An  allegation  in  answer  to  a  bill  to 
enjoin  taxation  of  an  Indian's  lands 
that  such  Indian  was  bom  within  the 
territorial  limits  of  the  United  States; 
that  ever  since  he  has  been  of  age  he 
has  elected  to  and  has  availed  himself 
of  all  his  rights  as  a  citizen  of  the 
United  States,  and  has  voluntarily  elect- 
ed to  and  has  taken  up  his  residence 
within  such  territory,  separate  and 
apart  from  any  tribe  of  Indians,  and 
adopted  the  habits  of  civilized  life- 
stated  a  good  defense  to  such  bill,  since 
an  Indian  citizen  of  the  United  States 
was  not  an  Indian  entitled  to  exemp- 
tion, within  Act  Cong.  July  13,  1787, 
art.  3.    Id. 

Rights  as  to  tribal  property.^^rigi- 

nally,  the  test  of  the  right  of  individoal 
Indians  to  share  in  tribal  property  was 
existing  meral»ership  in  the  tribe;  but 
this  rule  has  been  so  broadened  by  Act 
March  3,  1875,  c  131,  §  15,  18  Stat. 
420  (U.  S.  Comp.  St.  1901,  p.  1419), 
and  this  section,  as  to  place  individual 
Indians,  who  have  abandoned  tribal  re- 
lations once  existing  and  have  adopt- 
ed the  habits  of  civilized  life,  on  the 
same  footing  as  though  they  had  main- 
tained tribal  relations.  Oakes  v.  U.  S. 
(1909)  172  Fed.  305,  97  C.  C.  A.  139. 

Alienation  of  lands.— This  provision 
might  not  enable  individual  Indians  to 
alienate  lands  not  before  alienable,  but 
does  not  take  away  a  power  of  aliena- 
tion conferred  by  the  treaty  under 
which  the  allotment  was  made.  Jones 
V.  Meehan  (1800)  20  Sup.  Ct  1,  10, 
175  U.  S.  1,  44  L.  Ed.  49. 

Where  under  act  of  congress  lands 
are  allotted  to  Indians  in  severalty, 
and  the  act  provides  that  Indians  so 
receiving  lands  shall  become  citizens  of 
the  United  States,  and  be  entitled  to  the 
rights  of  such  citizens,  and  forbids  the 
alienation  of  such  lands,  leases  thereof 
obtained  from  the  Indians  are  void. 
Beck  V.  Flournoy  Live  Stock  &  Real 
Estate  Co.   (1894)  65  Fed.  30,  35,  12 


C.  C.  A.  497,  appeal  dismissed  Flournoy 
Live  Stock  &  Real  Estate  Co.  v.  Beck 
(1895)  16  S.  Ct  1201,  163  U.  S.  686, 
41  L.  Ed.  305. 

The  power  of  Indians  to  deal  with 
land  held  by  the  government  in  trust 
for  their  benefit  was  not  enlarged,  nor 
was  the  restriction  against  alienation 
in  section  4201,  post,  removed,  because 
of  this  section  and  section  4203,  post. 
Id. 

An  Indian  allottee,  having  received 
her  allotment,  became  a  citizen  of  the 
United  States  and  entitled  to  contract 
■^•ith  reference  thereto,  except  as  re- 
strained by  congressional  act.  U.  S.  v. 
Abrams  (1912)  194  Fed.  82,  114  C.  C. 
A.  160. 

The  fact  that  Indians,  to  whom  lands 
have  been  allotted  in  severalty,  are 
declared  to  be  citizens  of  the  United 
States,  does  not  render  null  and  void 

05  to  them,  or  a&  to  the  remaining  por- 
tions of  their  tribes,  restrictions  upon 
alienation  of  their  lands  contained  in 
the.  acts  of  congress  under  which  al- 
lotments in  severalty  have  been  made, 
iior  terminate  the  right  and  duty  of  the 
United  States  to  preserve  the  reserva- 
tion lands  for  the  use  and  benefit  of  the 
Indians.    U.  S.  v.  Flournoy  Live  Stock 

6  Real  Estate  Co.  (C.  C.  1896)  71 
Fed.  576,  following  Beck  v.  Real  Estate 
Co.  (1804)  12  C.  C.  A.  407.  65  Fed.  30; 
U.  S.  V.  Real  Estate  Co.  (C.  C.  1895) 
GO  Fed.  SS6,  and  Pilgrim  v.  Beck  (C.  C. 
1805)  69  Fed.  895. 

The  conferring  of  the  right  of  citizen- 
ship on  an  Indian  allottee  does  not  au- 
thorize him  to  alienate  or  lease  the  land 
allotted  to  him  or  to  make  any  contract 
in  relation  thereto  in  violation  of  sec- 
tion 4201,  post.  Williams  v.  Stein- 
metz  (1905)  82  P.  986,  16  Okl.  104. 

Restrictions  upon  alienatiotf  contain- 
ed in  patents  issued  to  Indian  allottees 
of  lands  in  severalty,  as  required  by 
acts  of  Congress,  were  not  repealed  by 
this  section.  Nelson  v.  John  (1906)  86 
P.  933,  43  Wash.  483. 

A  patent  issued  to  an  Indian  allottee, 
pursuant  to  the  treaty  of  September 
30,  1854,  authorizing  the  President  to 
assign  land  to  Indians  with  such  re- 
strictions on  the  power  of  alienation  as 
he  may  impose,  stipulated  that  neither 
he  nor  bis  heirs  should  sell  the  tract 
without  the  consent  of  the  President. 
Regulations  approved  by  the  President 
provided  that  the  proceeds  of  timber 
taken  from  allotted  lands  should  be 
deposited  in  a  national  bank  subject  to 
check  of  the  Indian  owner  of  the  allot- 
ment, countersigned  by  the  Indian 
agent.  Held  that,  though  the  allottee 
became  a  citizen,  his  power  to  dispose 
of  the  proceeds  received  from  the  sale 
of  his  timber  was  subject  to  the  ap- 
proval of  the  Indian  agent.  Tomkins  v. 
Campbell  (1906)  108  N.  W.  216,  129 
Wis.  93. 

Offenses.— Congress  was  not  griven 
the  power,  by  the  commerce  clause  of 
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the  federal  constitution,  to  penalize  by 
section  4137,  post,  the  sale  of  liquor 
within  a  state  to  an  Indian  to  whom  an 
allotment  had  been  made,  in  view  of 
this  section  and  section  4203,  post, 
since  this  emancipation  from  federal 
control  is  not  affected  by  the  fact  that 
the  statute  provides  that  the  Indian 
title  shall  not  be  alienated  or  incumber- 
ed for  25  years,  when  a  final  patent 
shall  issue,  and  stipulates  that  the 
grant  of  citizenship  shall  not  impair 
their  right  to  tribal  or  other  property. 
In  re  Heff  (1905)  25  Sup.  Ct.  506,  512, 
197  U.  S.  488,  49  L.  Ed.  848. 

Crimes  committed  by  one  Indian  upon 
the  person  of  another  within  the  limits 
of  the  Tulalip  reservation,  in  the  state 
of  Washington,  are  not  excepted  from 
the  exclusive  jurisdiction  of  the  federal 
courts,  under  Act  March  3,  1885,  {  9, 
because  both  parties  hold  patents  from 
the  United  States,  issued  under  the  au- 
thority of  the  treaty  with  the  Omahas 
of  March  16,  1854,  and  the  treaty  of 
Point  Elliot  of  January  22,  1855,  and 
are  therefore  by  virtue  of  Act  Feb.  8, 
1887,  c.  119,  §  6,  24  Stat.  388,  citizens 
of  the  United  States.  U.  S.  v.  Celestine 
(1909)  30  Sup.  Ct  93,  94,  215  U.  S. 
278,  54  L.  Ed.  195. 

A  conviction  of  an  Indian  of  the  of- 
fense of  introducing  intoxicating  liquor 
into  the  Indian  country  and  into  an 
Indian  allotment  while  the  title  to  the 
same  is  held  in  trust  by  the  government 
may  be  had  under  section  4137,  post, 
though  defendant  Indian  is  a  citizen  of 
the  United  States,  and  entitled,  under 
Act  Aug.  7,  1882,  c.  434,  §  7,  22  Stat. 
342,  and  this  section  and  section  4203, 
post,  to  the  rights,  privileges,  and  im- 
munities of  such  citizens,  and  to  the 
benefit  of  the  laws,  civil  and  criminal, 
of  the  state  in  which  his  allotment  is 
situated,  and  upon  which  the  offense  is 
alleged  to  have  been  committed.  Hal- 
loweU  V.  U.  S.  (1911)  31  Sup.'  Ct.  587, 
221  U.  S.  317,  55  L.  Ed.  750. 

By  this  Act  Congress  did  not  re- 
nounce its  constitutional  power  to  regu- 
late the  traffic  in  intoxicating  liquors 
with  Indian  and  mixed-blood  patentees 
while  the  United  States  holds  the  title 
to  their  lands  in  trust  for  them.  Far- 
rell  V.  U.  S.  (1901)  110  Fed.  942,  49 
C.  C.  A.  183. 

An  Indian  does  not  become  a  citizen 
under  this  act,  so  as  to  prevent  a  con- 
viction for  selling  liquor  to  him.  Mul- 
ligan V.  U.  S.  (1903)  120  Fed.  98,  56 
C.  C.  A.  50. 

This  section  is  in  effect  in  Alaska,  and 
operates  to  make  Indians  therein,  who 
are  descendants  of  the  aboriginal  tribes, 
born  since  the  annexation  of  Alaska, 
but  who  have  voluntarily  taken  up  their 
residence  separate  and  apart  from  any 
tribe  and  adopted  the  habits  of  civiliza- 
tion, citizens  of  the  United  States,  and 
the  sale  of  liquor  to  such  an  Indian 
does  not  constitute  an  offense  under 
Alaska  Code  Cr.  Proc  f  142,  as  amend- 
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ed  by  Act  Feb.  6,  1909,  c  80,  f  9,  35 
Stat.  603,  making  it  an  offense  to  sell 
liquor  to  an  "Indian,"  which  term  is 
defined  to  include  the  aboriginal  races 
inhabiting  Alaska  when  annexed  to  the 
United  States,  and  their  descendants  of 
the  whole  or  half  blood  "who  have  not 
become  citizens  of  the  United  States." 
Nagle  V.  U.  S.  (1911)  191  Fed.  141,  111 
C.  C.  A.  621. 

Where  lands  have  been  allotted  to 
Indians,  the  Indians  cease  to  be  wards 
of  the  government,  and  become  citizens 
of  the  United  States  and  of  the  state  in 
which  they  reside,  and  are  therefore 
amenable  to  the  criminal  laws  of  the 
state  and  triable  in  the  state,  and  not 
in  the  federal  courts,  unless  the  offense 
charged  wns  committed  within  territory 
over  which  the  United  States  has  re- 
served the  exclusive  jurisdiction  to  its 
courts.  Ex  parte  Savage  (C.  C.  1908) 
158  Fed.  205. 

A  Puyallup  Indian  is  not  within  sec- 
tion 4137,  post,  it  appearing  only  that 
he  has  inherited  from  his  mother  land 
in  the  Puyallup  reservation  patented 
in  1886,  pursuant  to  treaty  Dec.  26, 
1854,  10  Stat.  1132,  art.  6,  and  though 
this  section  confers  the  right  of  citizen- 
ship on  Indians  to  whom  allotments 
shall  be  or  shall  have  been  made,  sec- 
tion 4201,  post,  appUes  only  to  patents 
thereafter  issued.  U.  S.  v.  Kopp  (D.  C. 
1901)  110  Fed.  160. 

Where  an  Indian  reservation  had 
been  broken  up  and  a  large  part  of  it 
was  owned  in  trust  by  allottees,  such 
allottees  became  citizens  of  the  state, 
and  were  not  subject  to  prosecution  in 
the  federal  courts  for  carrying  ardent 
spirits  into  the  reservation  in  viola- 
tion of  section  4137,  post  U.  S.  v. 
UaU  (D.  C.  1909)  171  Fed.  214. 

Gen.  St  Minn.  1894,  §  2002,  which 
forbids  the  sale  of  intoxicating  liquors 
to  any  Indian,  without  regard  to  the 
question  whether  he  has  or  has  not 
severed  his  tribal  relations,  adopted  the 
habits  of  civilization,  and  become  a 
citizen  of  the  United  States,  by  comply- 
ing with  the  provisions  of  Act  Cong. 
Feb.  8,  1887,  is  valid  exercise  of  the 
police  power  of  the  state.  State  T. 
Wise  (1897)  72  N.  W.  843.  70  Minn. 
09. 

An  Indian,  receiving  an  allotment  and 
patent  for  land,  thereby  becomes  a 
citizen  of  the  United  States  and  of  the 
state  wherein  he  resides,  and  therefore 
cannot  claim  immunity  from  the  criminal 
laws  of  the  state  regulating  the  taking 
of  fish  from  the  state  waters  by  virtue 
of  old  federal  Indian  treaties.  State  v. 
Morrin  (1908)  117  N.  W.  1006,  136 
Wis.  552. 

Cited    without    definite    application, 

Boyd  V.  Nebraska  (1892)  12  Sup.  Ot 
375,  382,  143  U.  S.  135,  36  L.  Ed.  103; 
U.  S.  V.  PeUcan  (1914)  34  Sup.  Ct  396. 
397,  232  U.  8.  442,  58  L.  Ed.  676; 
Beam  v.  U.  S.  (1908)  162  Fed.  260,  89 
0.  O.  A.  240;    U.  S.  t.  Dooley  (0.  0. 
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1906)  151  Fed.  697;    Same  v.  Abrams  132;      Same  v.  United  States  Express 

(9.   O.   1910)    181  Fed.  847   (affirmed  Co.   (D.  C.  1910)   180  Fed.  1006   (re- 

[1912]  197  Fed.  292,  116  C.  C.  A.  654) ;  versed  [1911]  191  Fed.  673,  112  C.  0. 

Same  v.  Boss   (D.  0.  1906)  160  Fed.  A.  219). 

§  3952.  (R.  S.  §  1996.)     Rights  as  citizens  forfeited  for  desertion, 
etc. 

All  persons  who  deserted  the  military  or  naval  service  of  the  United 
States  and  did  not  return  thereto  or  report  themselves  to  a  provost- 
marshal  within  sixty  days  after  the  issuance  of  the  proclamation  by 
the  President,  dated  the  nth  day  of  March,  1865,  are  deemed  to  have 
voluntarily  relinquished  and  forfeited  their  rights  of  citizenship,  as 
well  as  their  right  to  become  citizens;  and  such  deserters  shall  be 
forever  incapable  of  holding  any  office  of  trust  or  profit  under  the 
United  States,  or  of  exercising  any  rights  of  citizens  thereof. 

Act  March  3,  1865,  c.  79,  §  21,  13  Stat.  490. 

Persons  afterwards  deserting  the  military  or  naval  service,  or  departing 
with  intent  to  avoid  any  draft  into  such  service,  were  made  liable  to  the 
penalties  and  forfeitures  of  this  section,  by  R.  S.  §  1998.  But,  by  amendment 
of  said  section  by  Act  Aug.  22,  1912,  c.  336,  §  1,  to  read  as  set  forth  post,  § 
3954,  said  provisions  were  not  to  apply  to  any  person  thereafter  deserting 
such  service  in  time  of  peace  and  the  loss  of  the  rights  of  citizenship  imposed 
by  said  provisions  might  be  mitigated  or  remitted  by  the  President  in  certain 
cases. 

Certain  soldiers  and  sailors  were  relieved  from  disability  incurred  under  this 
section  by  the  provisions  of  R.  S.  §  1997,  post,  §  3953. 

Subsequent  provisions  for  removal  from  the  records  of  charges  of  deser- 
tion against  soldiers  of  the  Civil  War  were  made  by  Act  March  2,  1899,  c.  J^O, 
amended  by  Act  March  2, 1891,  c.  498,  and  subsequent  acts,  ante,  §§  2300-2307, 
and  of  such  charges  against  appointed  or  enlisted  men  of  the  Navy  or  Ma- 
rine Corps,  by  Act  Aug.  14,  1888,  c.  890,  amended  by  Act  May  14,  1900,  c. 
550,  ante,  §§  2959,  2960. 

Ifotef  of  Deoifions 

Construction^— Act  March   31,   1865,  cheus  v.  Matthewson  (1875)  61  N.  T. 

imposing  forfeiture  of  citizenship  as  an  420;*  Huber  v.  Reily  (1866)  53  Pa.  St. 

additional  penalty  for  desertion,  is  penal  (3  P.  F.  Smith)  112,  23  Leg.  Int.  228; 

in  its  nature,  and  must  receive  a  strict  McCafferty  v.  Guyer  (1868)  59  Pa.  St. 

construction   in   favor   of   the    citizen.  (9  P.  F.  Smith)  100;    Brightly,  Elect. 

Huber  V.  Reily  (1866)  53  Pa.  St  (3  P.  Cas.  44. 
F.  Smith)  112.  ^fi^^^    ^^    conviction.— Whether    the 

Necessity  of  conviction.— The  provi-  penalty  imposed  \^j  Act  March  3,  1865. 
sions  of  this  section  and  section  3954,  c.  79,  §  21  (13  Stat.  490),  on  a  person 
post,  imposing  the  additional  penalties  found  guilty  of  desertion  from  the  army 
of  forfeiture  of  citizenship  and  disquali-  of  the  United  States,  depriving  him  of 
fication  to  hold  oflSce,  can  only  take  his  rights  as  a  citizen  of  the  United 
effect  on  conviction  by  court-martial.  States,  deprives  him  also  of  a  previous- 
Kurtz  V.  Moffitt  (1885)  6  Sup.  Ct  148,  ly  existing  right  as  a  citizen  of  this 
153,  115  U.  S.  487,  29  L.  Ed.  458;  commonwealth  to  vote  for  members  of 
State  V.  Symonds  (1869)  57  Me.  148;  the  general  court,  and  thus  disqualifies 
Holt  V.  Holt  (1871)  59  Me.  464;  Sever-  him  as  a  juror,  quaere.  Commonwealth 
ance  v.  Healey  (1870)  50  N.  H.  448;  v.  Wong  Chung  (1904)  186  Mass.  231, 
Gotcheus  V.  Matheson  (N.  Y.  1870)  58  71  N.  B.  292. 
Barb.  152,  40  How.  Prac.  97;    Goet- 

§  3953.  (R.  S.  §  1997.)     Certain  soldiers  and  sailors  not  to  incur 
the  forfeitures  of  the  last  section. 

No  soldier  or  sailor,  however,  who  faithfully  served  according  to 
his  enlistment  until  the  19th  day  of  April,  1865,  and  who,  without 
proper  authority  or  leave  first  obtained,  quit  his  command  or  refused 
to  serve  after  that  date,  shall  be  held  to  be  a  deserter  from  the 
Army  or  Navy;  but  this  section  shall  be  construed  solely  as  a  re- 
moval of  any  disability  such  soldier  or  sailor  may  have  incurred,  under 
the  preceding  section,  by  the  loss  of  citizenship  and  of  the  right  to 
hold  office,  in  consequence  of  his  desertion. 
Act  July  19,  1867,  c  28,  15  Stat  14. 
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§  3954.  (R.  S.  §  1998»  as  amended.  Act  Aug.  22,  1912,  c.  336,  §  1.) 
Rights  as  citizens  forfeited  for  desertion,  or  for  avoiding  a 
draft;  provisions  not  to  apply  to  desertions  in  time  of  peace; 
remission  of  forfeiture  of  rights ;  restrictions  on  enlistment  in 
Army  of  deserters  modified. 
Every  person  who  hereafter  deserts  the  military  or  naval  serv- 
ice of  the  United  States,  or  who,  being  duly  enrolled,  departs  the 
jurisdiction  of  the  district  in  which  he  is  enrolled,  or  goes  beyond 
the  limits  of  the  United  States,  with  intent  to  avoid  any  draft  into 
the  military  or  naval  service,  lawfully  ordered,  shall  be  liable  to 
all  the  penalties  and  forfeitures  of  section  nineteen  hundred  and 
ninety-six  of  the  Revised  Statutes  of  the  United  States:  Provided, 
That  the  provisions  of  this  section  and  said  section  nineteen  hun- 
dred and  ninety-six  shall  not  apply  to  any  person  hereafter  desert- 
ing the  military  or  naval  service  of  the  United  States  in  time  of 
peace:  And  provided  further,  That  the  loss  of  rights  of  citizen- 
ship heretofore  imposed  by  law  upon  deserters  from  the  military 
or  naval  service  may  be  mitigated  or  remitted  by  the  President 
where  the  offense  was  committed  in  time  of  pejace  and  where  the 
exercise  of  such  clemency  will  not  be  prejudicial  to  the  public  in- 
terests :  And  provided  further.  That  the  provisions  of  section  elev- 
en hundred  and  eighteen  of  the  Revised  Statutes  of  the  United 
States  that  no  deserter  from  the  military  service  of  the  United 
States  shall  be  enlisted  or  mustered  into  the  military  service,  and 
the  provisions  of  section  two  of  the  Act  of  Congress  approved 
August  first,  eighteen  hundred  and  ninety-four,  entitled  "An  Act 
to  regulate  enlistments  in  the  Army  of  the  United  States,"  shall 
not  be  construed  to  preclude  the  reenlistment  or  muster  into  the 
Army  of  any  person  who  has  deserted,  or  may  hereafter  desert, 
from  the  military  service  of  the  United  States  in  time  of  peace,  or 
of  any  soldier  whose  service  during  his  last  preceding  term  of  en- 
listment has  not  been  honest  and  faithful,  whenever  the  reenlist- 
ment or  muster  into  the  military  service  of  such  person  or  soldier 
shall,  in  view  of  the  good  conduct  of  such  person  or  soldier  sub- 
sequent to  such  desertion  or  service,  be  authorized  by  the  Secre- 
tary of  War. 

Act  March  3,  1865,  c.  79,  §  21,  13  Stat  490.  Act  Aug.  22,  1912,  c.  336,  f  1, 
37  Stat.  356. 

This  sectioD,  as  enacted  In  the  Revised  Statutes,  contained  only  the  provi- 
sion preceding  the  provisos.  Said  three  provisos  were  added,  making  the  sec- 
tion read  as  set  forth  here,  by  amendment  by  Act  Aug.  22,  1912,  c  336,  §  1, 
cited  above. 

R.  S.  §  1096,  twice  mentioned  in  this  section,  is  set  forth  ante,  $  3952. 

R.  S.  §  1118,  and  Act  Aug.  1,  1894,  c.  179,  §  2,  also  mentioned  in  the  last 
proviso  of  this  section,  are  set  forth  ante,  §§  1886,  1888. 

Cited  without  definite  application,  115  U.  S.  487,  29  L.  Ed.  458;  In  re 
Kurtz  v.  Moffitt  (1885)  6  Sup.  Ct.  148,      Carver  (C.  C.  1905)  142  Fed.  623,  624. 

§  3955.  (R.  S.  §  1999.)     Right  of  expatriation  declared. 

Whereas  the  right  of  expatriation  is  a  natural  and  inherent  right 
of  all  people,  indispensable  to  the  enjoyment  of  the  rights  of  life, 
liberty,  and  the  pursuit  of  happiness ;  and  whereas  in  the  recognition 
of  this  principle  this  Government  has  freely  received  emigrants  from 
all  nations,  and  invested  them  with  the  rights  of  citizenship;  and 
whereas  it  is  claimed  that  such  American  citizens,  with  their  descend- 
ants, are  subjects  of  foreign  states,  owing  allegiance  to  the  govern- 
ments thereof;  and  whereas  it  is  necessary  to  the  maintenance  of 
public  peace  that  this  claim  of  foreign  allegiance  should  be  promptly 
and  finally  disavowed :  Therefore  any  declaration,  instruction,  opin- 
ion, order,  or  decision  of  any  officer  of  the  United  States  which  de- 
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nies,  restricts,  impairs,  or  questions  the  right  of  expatriation,  is  de- 
clared inconsistent  with  the  fundamental  principles  of  the  Republic. 

Act  July  27,  1868.  c.  249,  $  1,  15  Stat  223. 

Provisions  relating  to  expatriation  of  American  citizens  were  made  by  Act 
March  2,  1907.  c.  2534.  §  2,  post,  §  3959. 

Citizenship  of  American  women  marrying  foreigners,  see  post,  §  3060. 

Notef  of  Deoisionf 


In  general.^Domicile  held  to  deter- 
mine the  national  character  of  a  citi- 
zen of  the  United  States  who  was  dom- 
iciled in  his  native  country  when  hos- 
tilities between  the  two  countries  be- 
gan. The  Venus  (1814)  8  Cranch,  253, 
280,  3  L.  Ed.  553;  The  Frances.  8 
Cranch.  a^,  347.  3  L.  Ed.  581;  Id., 
8  Cranch.  363,  371,  3  L.  Ed.  590. 

Act  July  27,  1868.  re-enacted  in  this 
section  and  sections  3956,  3957,  post,  is, 
like  any  other  act,  subject  to  alteration 
by  Congress  whenever  the  public  wel- 
fare requires  it,  and  the  right  of  protec- 
tion which  it  confers  is  limited  to  citi- 
zens of  the  United  States.  Fong  Tue 
Ting  V.  U.  S.  (1893)  13  Sup.  Ct.  1016, ' 
1023.  149  U.  S.  698,  37  L.  Ed.  905. 

Expatriation  includes  not  only   emi- 
gration, but  also  naturalization.    (1859) 
'9  Op.  Atty.  Gen.  357. 

Right  of  expatriation.— The  general 
rule  prior  to  this  enactment  was  that 
no  person  could  by  any  act  of  his  own, 
without  the  consent  of  the  government, 
put  off  his  allegiance  and  become  an 
alien.  Inglis  v.  Sailor's  Snug  Harbor 
(1830)  3  Pet.  96,  125,  7  L.  Ed.  617; 
Shanks  v.  Dupont  (1^30)  3  Pet.  242, 
246,  7  L.  Ed.  666;  Williams'  Case  (C. 
C.  1799)  Fed.  Cas.  No.  17,708;  U.  S. 
V.  Gillies  (C.  C.  1815)  Fed.  Cas.  No. 
15,206;  Chacon  v.  Eightj'-Nine  Bales 
of  Cochineal  (C.  C.  1821)  Fed.  Cas.  No. 
2.568;     Pequignot    v.    Detroit    (C.    C. 

1883)  16  Fed.  211,  214;  Beavers  v. 
Smith  (1847)  11  Ala.  20;  Brooks  v. 
Clay  (1821)  10  Ky.  (3  A.  K.  Marsh.) 
545;  Ainslie  v.  Martin  (1813)  9  Mass. 
454;  Jackson  v.  Burns  (Pa.  1810)  3 
Bin.  75.  CONTRA,  (1856)  8  Op.  Atty. 
Gen.  139;  (1857)  9  Op.  Atty.  Gen. 
63;  (1859)  9  Op.  Atty.  Gen.  357.  And 
under  this  law  such  rule  no  longer  ob- 
tains, and  any  citizen,  native  or  nat- 
uralized, may  now  expatriate  himself, 
subject  to  iiuch  limitations  as  the  law 
of  nations  or  acts  of  congress  may 
impose.  Elk  v.  Wilkins  (1884)  5  Sup. 
Ct.  41,  48.  112  U.  S.  94.  28  L.  Ed.  643; 
Boyd  V.  Nebraska  (1892)  12  Sup.  Ot. 
375,  382,  143  U.  S.  135,  36  L».  Ed.  103; 
U.  S.  V.  Crook  (C.  C.  1879)  Fed.  Cas. 
No.  14,891;   In  re  Look  Tin  Sing  (C.  C. 

1884)  21  Fed.  905,  907,  908;  Charles 
Green's  Son  v.  Salas  (C.  C.  1887)  31 
Fed.  106,  112.  113;  Jennes  v.  Landes 
(C.  C.  1897)  84  Fed.  73,  74;  Jansen 
V.  The  Vrow  Christina  Magdalena  (D. 
C.  1794)  Fed.  Cas.  No.  7,216;  Juando 
V.  Taylor  (D.  C.  1818)  Fed.  Cas.  No. 
7,558;  Browne  v.  Dexter  (1884)  66  Cal. 
89,  4  Pac.  913;  Mackenzie  v.  Hare 
(1913)  134  P.  713.  165  OaL  776;  Bur- 


kett  V.  McCarty  a874)  73  Ky.  (10 
Bush)  758;  State  v.  Succession  of  Mar- 
quise de  Circe  (La.  1880)  Man.  Unrep. 
Cas.  412. 

The  right  extends  to  Indians.  U.  S. 
V.  Crook  (C.  0.  1879)  Fed.  Cas.  No. 
14,891. 

A  person's  allegiance  to  the  govern- 
ment continues  to  be  due  as  long  as 
its  courts  of  justice  are  open  to  main- 
tain peace  and  protect  the  citizen.  U. 
S.  v.  Greiner  (D.  C.  1861)  Fed.  Cas. 
No.  15,262. 

No  act  of  legislation  can  denational- 
ize a  citizen  without  his  concurrence. 
Burkett  v.  McCarty  (1874)  73  Ky.  (10 
Bush)  758. 

Acts  constituting  expatriation.— Cit- 
izenship is  not  lost  by  residence  in  a 
foreign  country  without  intent  to  change 
domicile.  Charles  Green*s  Son  v.  Salas 
(C.  C.  1887)  31  Fed.  106,  112,  113; 
Beavers  v.  Smith  (1847)  11  Ala.  20; 
Gorham  v.  Shepherd  (D.  C.  1888)  6 
Mackey,  596;  State  v.  Adams  (1876) 
45  Iowa,  99,  24  Am.  Rep.  760;  Hardy 
V.  De  Leon  (1849)  5  Tex.  211;  Sabrie- 
go  V.  White  (1868)  30  Tex.  576.  But 
it  ier  lost  where,  in  addition  to  resi- 
dence abroad,  a  citizen  manifests  his 
intention  not  to  return,  renounces  his 
American  citizenship,  and  assumes  the 
obligation  of  a  subject  to  a  foreign  gov- 
ernment. Charles  Green's  Son  v.  Sa- 
las (C.  C.  1887)  31  Fed.  106,  112.  113; 
(1857)  9  Op.  Atty.  Gen.  63;  (1873)  14 
Op.  Atty.  Gen.  296. 

A  citizen  of  one  country  may  enter 
the  military  service  of  a  foreign  gov- 
ernment without  devesting  himself  of 
his  rights  of  citizenship.  Chacon  v. 
Eighty-Nine  Bales  of  Cochineal  (C.  C. 
1821)  Fed.  Cas.  No.  2,568;  Juando  v. 
Taylor  (D.  C.  1818)  Fed.  Cas.  No.  7,- 
558;  State  v.  Adams  (1876)  45  Iowa, 
99,  24  Am.  Rep.  760. 

Actual  removal  from  the  country,  and 
the  acquisition  of  a  domicile  elsewhere, 
are  conditions  precedent  to  expatria- 
tion. Comitis  V.  Parkerson  (C.  C. 
1893)  56  Fed.  556,  22  L.  R.  A.  148; 
Fish  V.  Stoughton  (N.  Y.  1801)  2 
Johns.  Cas.  407. 

A  French  subject,  who  had  never  as- 
sented to  the  republic,  but,  leaving  the 
French  West  Indies,  had  settled  in 
the  United  States,  was  not  a  French 
citizen.  Caignet  v.  Petti t  (1795)  2 
DaU.  (Pa.)  234,  1  L.  Ed.  362. 

As  to  what  constitutes  expatriation, 
see  Talbot  v.  Janson  (1795)  -3  Dall.  133, 
161,  1  L.  Ed.  540. 

This  section  does  not  enable  one  to 
become  a  citizen   of  another   country 
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without  being  naturalized.  Elk  v.  Wil- 
kins  (1884)  5  Sup.  Ct  41,  48,  112  U. 
S.  94,  28  L.  Ed.  643. 

The  domicile  of  birth  easily  reverts, 
and  a  very  short  residence  with  the  in- 
tention to  change  domicile  is  sufficient. 
Charles  Green's  Son  v.  Salas  (O.  O. 
1887)  31  Fed.  106,  112,  113. 

As  the  district  or  country  occupied 
by  the  Choctaws  is  within  the  terri- 
torial limits  of  the  United  States  over 
which  the  sovereignty  of  the  latter  has 
been  only  partially  relinquished,  cit- 
izens of  the  United  States  cannot  di- 
vest themselves  of  allegiance  to  our 
government  by  a  residence  among  them, 
nor  even  by  becoming  members  of  the 
Choctaw  Nation.  (1834)  2  Op.  Atty. 
Gen.  693. 

The  taking  of  the  oath  of  allegiance 
to  another  country  will  make  one  a  cit- 
izen of  such  country.  Browne  v.  Dex- 
ter (1884)  66  Cal.  39,  4  Pac.  913. 

Wife  or  child  of  expatriated  person^— 

The  child  of  one  who  has  renounced  his 
citizenship  in  the  United  States,  and 
assumed  allegiance  to  another  power, 
bom  after  such  renunciation  and  as- 
sumption, is  not  a  citizen  of  the  United 
States.  (1873)  14  Op.  Atty.  Gen.  296; 
Browne  v.  Dexter  (1884)  66  Cal.  39,  4 
Pac.  913;  State  v.  Poydras  (1854)  9 
La.  Ann.  165. 

While  no  doubt  a  native-bom  citizen 
of  alien  parentage  might,  on  becoming 
of  age,  renounce  his  citizenship  and 
become  a  citizen  of  the  country  of  his 
parents,  a  couple  of  temporary  visits, 
one  for  a  few  months  and  another  for 
about  a  year;  at  the  time  of  his  com- 
ing of  age,  made  with  intent  of  return- 
ing, followed  by  actual  return,  did  not 
raise  the  question  of  renunciation  of 
citizenship.  U.  S.  v.  Wong  Kim  Ark 
(1898)  18  Sup.  Ct.  466,  478,  169  U.  S. 
649,  42  L.  Ed.  890. 

A  citizen  by  birth  of  a  naturalize^ 
father,  who  abandoned  his  American 
citizenship  and  resumed  his  former  na- 
tionality, held  to  have  acquired  the  na- 
tionality of  his  father,  but  not  to  have 
lost  his  American  nationality.  (1875) 
15  Op.  Atty.  Gen.  15. 

The  continued  residence  of  a  woman 
in  a  foreign  country,  after  the  death  of 
her  husband,  does  not  authorize  the  in- 
ference that  she  has  become  entitled  to 
its  political  privileges.  Beavers  v. 
Smith  (1847)  11  Ala.  20. 

A  woman  went  with  her  husband  to 
Texas,  where  the  latter  died  after  two 
or  three  years*  residence.  The  woman 
remained  about  ten  years  longer,  in 
the  course  of  which  time  new  forms  of 
government  were  established  there,  to 
which  she  was  presumed  to  have  been 
a  party.  She  then  returned  to  Ken- 
tucky for  a  temporary  purpose.  Held, 
that  these  facts  are  sufficient  evidence, 
prima  facie,  of  her  expatriation.  Als- 
berry  v.  Hawkins  (1839)  39  Ky.  (9 
Dana)  177,  33  Am.  Dec.  546. 

The  removal  of  a  wife  with  her  hus- 
band from  the  United  States,  and  re- 
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maining  abroad  with  her  husband,  who 
had  renounced  his  citizenship  of  the 
United  States  and  died  out  of  the  Unit- 
ed States,  is  prima  facie  evidence  of 
expatriation  of  the  wife,  which  is  re- 
pelled, however,  by  the  fact  that  within 
a  short  time  after  the  husband's  death 
she  returned  to  the  United  States,  and 
evinced  no  intention  of  leaving  the 
country.  Moore  v.  Tisdale  (1845)  44 
Ky.   (5  B.  Mon.)  352. 

One  born  an  American  citizen  cannot 
be  deprived  of  such  citizenship  by  any 
act,  subsequent  to  his  birth,  of  his  fa- 
ther. State  V.  Jackson  (1907)  65  A. 
657,  79  Vt.  504. 

The  removal  to  Canada,  during  his 
minority,  of  one  bom  an  American  cit- 
izen, does  not  divest  him  of  such  cit- 
izenship: but  he  can  lose  it  only  by  his 
voluntary  act  subsequent  to  his  attain- 
ing his  majority.    Id. 

Effeot  of  expatriation.— A  native 
American  who  has  become  naturalized 
*  under  the  laws  of  France  still  remains 
subject  to  indictment  in  the  United 
States  courts  for  serving  on  a  French 
privateer  engaged  in  committing  hostili  • 
ties  against  a  power  at  peace  with  the 
United  States.  Williams'  Case  (C.  C. 
1799)  Fed.  Cas.  No.  17,708. 

If  persons  bom  or  naturalized  remove 
from  the  country  and  renounce  their 
citizenship,  they  thenceforth  cease  to  be 
subject  to  the  jurisdiction  of  the  United 
States.  In  re  Look  Tin  Sing  (C.  C. 
1884)  21  Fed.  905,  907,  908. 

A  foreign  government  cannot  justify 
the  arrest  of  a  former  subject,  who  was 
naturalized  in  the  United  States,  by 
showing  that  he  emigrated  contrary  to 
the  laws  of  his  native  country.  (1859) 
9  Op.  Atty.  Gen.  357. 

Obligations  of  the  government  to- 
ward its  citizens  domiciled  in  foreign 
countries,  who  apparently  have  no  in- 
tent to  return,  and  who  do  not  con- 
tribute to  its  support,  considered. 
(1873)  14  Op.  Atty.  Gen.  296. 

A  native-born  citizen  of  the  United 
States  who  has  been  naturalized  in  a 
foreign  country,  and  thus  become  a 
citizen  or  subject  thereof,  is  to  be  re- 
garded as  an  alien;  and  he  cannot  re- 
acquire American  nationally  except  In 
conformity  to  the  laws  of  the  United 
States  providing  for  the  admission  of 
aliens  to  citizenship  therein.     Id. 

While  the  government  of  the  United 
States  with  jealous  care  will  protect 
its  humblest  citizen  wherever  found, 
yet  it  is  not  our  duty  to  aid  a  young 
man  of  20  years  to  escape  from  military 
service  in  a  government  whose  protec- 
tion he  has  enjoyed  since  four  years 
old,  and  where  he  has  an  acquired  na- 
tionality which  he  does  not  propose  to 
give  up,  and,  when  interrogated  by  the 
envoy  of  the  American  government, 
declines  even  to  suggest  that  he  ever 
intends  to  return  to  the  United  States 
and  reclaim  the  nationality  and  assume 
the  duties  of  an  American  citizen.    Pro* 
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tection  from  a  government  Involves  the 
reciprocal  duty  of  allegiance  and  serv- 
ice from  the  citizen  when  needed. 
(1875)  15  Op.  Atty.  Gen.  15. 

Becoming  an  adopted  citizen  of  a  for- 
eign government  docs  not  work  a  for- 
feiture of  any  rights  vested  in  one  by 
law  while  a  citizen  of  the  United  States, 
though  he  afterwards  leaves  this  coun- 
try, and  takes  an  oath  of  allegiance  to 
a  foreign  government,  with  intent  and 
effect  to  expatriate  himself.  Wynn  v. 
Morris  (1855)  16  Ark.  414. 

In  the  absence  of  any  prescribed  lim- 
itation by  government,  one  who  has 
in  good  faith  become  a  citizen  of  a  for- 
eign power  must  be  considered  as  being 
denationalized  here,  at  least  as  to  civil 
rights,  and  as  long  as  the  government 
acquiesces.  Alsberry  v.  Hawkins 
(1839)  39  Ky.  (9  Dana)  177,  33  Am. 
Dec.  546. 

Evidence.*The  fact  of  expatriation 
is  to  be  proved  like  any  other  fact  for 
which  there  is  no  prescribed  form  of 
proof;  that  is,  by  any  evidence  that 
will  convince  the  judgment  Charles 
Green's  Son  v.  Salas  (C.  0.  1887)  31 
Fed.  106,  112,  113. 

On  a  bill  by  a  native-born  American, 
claiming  to  be  a  citizen  of  Great  Brit- 
ain by  virtue  of  marriage  to  a  British 
subject  and  removal  to  British  Colum- 
bia, it  will  not  be  presumed  that  there 
is  a  British  law  conferring  on  the 
Canadian  government  power  to  natur- 
alize a  citizen  of  the  United  States  and 
make  him  a  citizen  of  Great  Britain. 
Jennes  v.  Landes  (C.  0.  1897)  84  Fed. 
73,  74. 

As  to  what  should  be  regarded  as  ev- 
idence of  the  absence  of  an  intent  to 
return  see  (1873)  14  Op.  Atty.  Gen. 
296. 

A  man  is  deemed  a  citizen  of  his 
native  state  until  he  is  shown  to  have 
changed,  not  merely  his  residence,  but 
.his  citizenship.  Quinby  v.  Duncan 
(Del.  1846)  4  Har.  383. 

§  3956.  (R.  S.  §  2000.)  Protection  to  naturalized  citizens  in  for- 
eign states. 
All  naturalized  citizens  of  the  United  States,  while  in  foreign  coun- 
tries, are  entitled  to  and  shall  receive  from  this  Government  the  same 
protection  of  persons  and  property  which  is  accorded  to  native-bom 
citizens. 

Act  July  27,  1868,  c.  249,  §  2,  15  Stat  224. 

Provisions  for  naturalization  of  aliens  are  contained  in  Title  XXX,  "Nat- 
uralization." 

•Besides  the  provisions  of  this  section  and  of  R.  S.  §  2001,  post,  §  3957,  for 
protection  of  naturalized  citizens  in  foreign  countries,  provisions  for  the  issue  of 
passports  to  and  protection  of  persons  who  have  made  declaration  of  intention 
to  become  citizens,  and  as  to  when  naturalized  citizens  residing  abroad  shall 
be  presumed  to  have  ceased  to  be  American  citizens,  were  made  by  Act  March 
2,  1907,  c.  2534,  post,  §§  3958-3964. 

Ifotea  of  Deoiaions 


The  state  may  prescribe  what  shall 
be  the  unequivocal  evidence  of  expatri- 
ation. Brooks  V.  Clay  (1821)  10  Ky. 
(3  A.  K.  Marsh.)  545. 

Until  the  government  asserts  some 
claim  to  continued  allegiance,  the  pre- 
sumption is  that  the  party  has  become 
an  alien  de  jure  as  well  as  de  facto. 
Alsberry  v.  Hawkins  (1839)  39  Ky.  (9 
Dana)  177,  33  Am.  Dec.  546. 

Whenever  the  right  has  been  exercis- 
ed, it  is  presumed  to  have  been  done 
with  the  concurrence  of  both  govern- 
ments, though  without  the  express 
sanction  of  either.    Id. 

Proof  that  a  person  appointed  consul 
to  a  foreign  port  declared,  before  he 
left  this  country,  that  he  intended  to 
resign  his  consulate  and  settle  in  the 
foreign  country,  is  not  sufficient  evi- 
dence of  expatriation.  Wooldridge  v. 
Wilkins  (1839)  4  Miss.   (3  How.)  360. 

The  mere  fact  that  a  party  who  had 
acquired  a  domicile  in  a  foreign  coun- 
try was  returning  with  his  family  to 
his  native  country,  and  died  in  itinere. 
is  not  sufficient  to  create  the  presump- 
tion of  an  abandonment  of  the  foreign 
domicile,  unless  it  is  proved  that  he 
left  with  the  intention  of  such  abandon- 
ment; and  such  intention  must  be  prov- 
ed by  the  party  relying  on  it.  l^iills  v. 
Alexander  (1858)  21  Tex.  154. 

Declarations  of  an  American  citizen 
made  after  removing  to  Canada  are 
admissible  to  show  that  he  did  not  ter- 
minate his  American  citizenship.  State 
V.  Jackson  (1907)  65  A.  657,  79  Vt. 
504. 

Evidence  in  an  action  involving  the 
question  of  citizenship  held  insufficient 
to  show  that  a  citizen  of  the  United 
States,  who  removed  to  Canada,  did 
anything,  before  the  birth  of  his  son,  to 
terminate  his  American  citizenship,  so 
as  to  deprive  his  son  thereof.    Id. 

Cited  withoat  definite  application, 
In  re  Rodriguez  (D.  O.  1897)  81  Fed. 
337,354. 


See  notes  under  f  3955. 

Protection   of  naturalized  citizens.— 

The  theory  that  a  naturalized  citizen  is 
liable  to  be  divested  of  his  acquired 
citizenship  and  allegiance  if  found  with- 


in the  power  of  his  native  sovereign, 
though  he  may  claim  the  protection  of 
his  adopted  country  everywhere  except 
in  the  country  of  his  birth,  is  without 
any  foundation,  except  the  dogma  which 
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denies  the  right  of  expatriation  with-  A  citizen  hy  hirth,  while  residing  with 

out  the  consent  of  one's  native  country.  his  father,  who  had  resumed  his  Ger- 

(1859)  9  Op.  Atty.  Gen.  357.  man  nationality,  held  subject  to  mili- 

A  naturalized  citizen  who  returns  to  tary  duty  during  his  minority.     (1875) 

his  native  country  is  liable,  like  any  one  15  Op.  Atty.  Gen.  15. 
else,  to  be   arrested  for  a  debt  or  a 

crime,  but  he  cannot  rightfully  be  pun-  Cited     without    defliite    application, 

ished  for  the  nonperformance  of  a  duty  In  re  Look  Tin  Sing  (C.  C.  1884)  21 

which  is  supposed  to  grow  out  of  his  Fed.  905;     (1873)    14  Op.  Atty.  Gen. 

abjured  allegiance.     Id.  296. 

§  3957.  (R.  S.  §  2001.)     Release  of  citizens  imprisoned  by  foreign 
governments  to  be  demanded. 

Whenever  it  is  made  known  to  the  President  that  any  citizen  of  the 
United  States  has  been  unjustly  deprived  of  his  Hberty  by  or  under 
the  authority  of  any  foreign  government,  it  shall  be  the  duty  of  the 
President  forthwith  to  demand  of  that  government  the  reasons  of 
such  imprisonment ;  and  if  it  appears  to  be  wrongful  and  in  violation 
of  the  rights  of  American  citizenship,  the  President  shall  forthwith 
demand  the  release  of  such  citizen,  and  if  the  release  so  demanded  is 
unreasonably  delayed  or  refused,  the  President  shall  use  such  means, 
not  amounting  to  acts  of  war,  as  he  may  think  necessary  and  proper 
to  obtain  or  effectuate  the  release ;  and  all  the  facts  and  proceedings 
relative  thereto  shall  as  soon  as  practicable  be  communicated  by  the 
President  to  Congress. 

Act  July  27,  1868,  c.  249,  {  3,  15  Stat.  224. 

See  note  to  preceding  section. 

Cited    without    definite    application,      905;  In  re  Look  Tin  Sing  (C.  G.  1884) 
Fong  Yue  Ting  v.  U.  S.  (1893)  13  Sup.      21  Fed.  905. 
Ct.  1016,  1023,  149  U.  S.  698,  37  L.  Kd. 

§  3958.  (Act  March  2,  1907,  c.  2534,  §  1.)     Issue  of  passports  to  and 
protection  oiE  persons  having  made  declaration  of  intention  to 
become  citizens. 
The  Secretary  of  State  shall  be  authorized,   in  his  discretion,  to 
issue  passports  to  persons  not  citizens  of  the  United  States  as  fol- 
lows:    Where  any  person  has  made  a  declaration  of  intention  to 
become  such  a  citizen  as  provided  by  law  and  has  resided  in  the 
United  States  for  three  years  a  passport  may  be  issued  to  him  en- 
titling him  to  the  protection  of  the  Government  in  any  foreign 
country :    Provided,  That  such  passport  shall  not  be  valid  for  more 
than  six  months  and  shall  not  be  renewed,  and  that  such  passport 
shall  not  entitle  the  holder  to  the  protection  of  this  Government  in 
the  country  of  which  he  was  a  citizen  prior  to  making  such  dec- 
laration of  intention.     (34  Stat.  1228.) 

This  section  and  the  six  sections  next  following  constituted  the  Expatria- 
tion Act  of  March  2,  1907,  entitled  "An  act  in  reference  to  the  expatriation  of 
citizens  and  their  protection  abroad." 

Previous  provisions  relating  to  issuance  of  passports  were  made  by  R.   S. 
{§  4075-4078,  set  forth,  as  amended  by  Act  June  14,  1902,  c.  1088,  post,  §{  - 
7623-7628. 

§  3959.  (Act  March  2,  1907,  c.  2534,  §  2.)  Expatriation  of  citizens; 
presumption  as  to  naturalized  citizens  residing  in  foreign  state. 
Any  American  citizen  shall  be  deemed  to  have  expatriated  him- 
self when  he  has  been  naturalized  in  any  foreign  state  in  conformity 
with  its  laws,  or  when  he  has  taken  an  oath  of  allegiance  to  any 
foreign  state. 

When  any  naturalized  citizen  shall  have  resided  for  two  years  in 
the  foreign  state  from  which  he  came,  or  for  five  years  in  any  other 
foreign  state  it  shall  be  presumed  that  he  has  ceased  to  be  an  Amer- 
ican citizen,  and  the  place  of  his  general  abode  shall  be  deemed  his 
place  of  residence  during  said  years:  Provided,  however,  That 
such  presumption  may  be  overcome  on  the  presentation  of  satis- 
(4832) 
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factory  evidence  to  a  diplomatic  or  consular  officer  of  the  United 
States,  under  such  rules  and  regulations  as  the  Department  of  State 
may  prescribe :  And  provided  also,  That  no  American  citizen  shall 
be  allowed  to  expatriate  himself  when  this  country  is  at  war.  (34 
Stat.  1228.) 

See  note  to  preceding  section  of  this  act,  ante,  S  3958. 

The  right  of  expatriation  was  declared  by  R.  S.  §  1999,  ante,  §  3955. 

The  cancellation  of  the  certificate  of  citizenship  of  a  naturalized  citizen  tak- 
ing permanent  residence  in  a  foreign  country  was  authorized  by  Act  June  29, 
1906,  c.  3592,  {  15,  post,  §  4374. 

Notes  of  Deoisions 


See  notes  under  §  3955. 

Application  of  law^^This  act  held  to 
apply  only  to  citizens,  and  that  an  hon- 
orably discharged  soldier  of  the  United 
States  was  not  barred  of  his  right  to 
become  a  citizen,  as  provided  by  § 
4355,  post,  by  returning  to  Switzerland 
and  holding  an  elective  office  there 
while  an  alien.  In  re  Wildberger  (D. 
C.  1914)  214  Fed.  508. 

This  act  is  limited  to  naturalized  cit- 
izens while  residing  in  foreign  coun- 
tries beyond  the  period  stated  in  that 
act,  the  object  being  to  relieve  the 
government  from  the  obligation  of  pro- 
tecting such  citizens  after  a  residence 
abroad  of  sufficient  duration  to  raise 
the  presumption  that  they  do  not  in- 
tend to  return  to  the  United  States. 
(1910)  28  Op.  Atty.  Gen.  504. 

The  act  does  not  apply  to  citizens 
who  return  to  the  United  States,  as  the 
act  of  returning  rebuts  the  presump- 
tion of  noncitizcDship.     Id. 

A  native  of  Syria,  who  was  naturaliz- 
ed in  the  United  States  and  later  re- 
turned to  his  native  coimtry,  where  he 
married  a  Syrian  woman  and  remained 
in  that  country  for  more  than  two 
years,  and  then  came  back  to  the  Unit- 
ed States,  bringing  his  wife  with  him, 
did  not  thereby  cease  to  be  a  citizen 
of  the  United  States.     Id. 


Oath  of  allegianoe.— Browne  v.  Dex- 
ter (1884)  66  Cal.  39,  4  Pac.  913. 

Naturallzation.^By  the  common  law, 
allegiance  to  the  government  of  the 
country  of  one's  birth  cannot  be  dis- 
charged by  naturalization  in  a  foreign 
country.  Ainslie  v.  Martin  (1813)  9 
Mass.  454. 

Expatriation  In  time  of  war.— In  re 
Look  Tin  Sing  (C.  C.  1884)  21  Fed. 
905;   (1857)  9  Op.  Atty,  Gen.  63. 

Secession.— The  acts  of  the  people  of 
the  states  in  rebellion  merely  suspend- 
ed the  practical  relations  of  those 
states  to  the  Union,  but  did  not  for  a 
moment  effect  their  separation  there- 
from. Shortridge  v.  Macon  (C.  C. 
1807)   Fed.   Cas.  No.   12,812. 

A  citizen  of  a  seceding  state,  who  ad- 
heres to  the  Union  cause,  and  retires 
within  the  Federal  lines,  and  remains 
there  during  the  Rebellion,  though  he 
intends  to  return  after  hostilities  cease, 
continues  to  be  a  citizen  of  the  United 
States.  Planters'  Bank  v.  St.  John  (C. 
C.  1869)  Fed.  Cas.  No.  11,208. 

Cited    without    definite    application, 

U.  S.  v.  Cohen  (1910)  179  Fed.  834, 
103  C.  C.  A.  28,  29  L.  R.  A.  (N.  S.) 
829. 


§  3960.  (Act  March  2,  1907,  c.  2534,  §  3.)     Citizenship  of  American 
women  marrying  foreigners. 

Any  American  woman  who  marries  a  foreigner  shall  take  the 
nationality  of  her  husband.  At  the  termination  of  the  marital  re- 
lation she  may  resume  her  American  citizenship,  if  abroad,  by  reg- 
istering as  an  American  citizen  within  one  year  with  a  consul  of 
the  United  States,  or  by  returning  to  reside  in  the  United  States, 
or,  if  residing  in  the  United  States  at  the  termination  of  the  marital 
relation,  by  continuing  to  reside  therein.  (34  Stat.  1228.) 
See  note  to  section  1  of  this  act,  ante,  §  3058. 

Notes  of  Deoisiona 


Validity.— This  act  is  valid.  MacKen- 
zie  V.  Hare  (1915)  36  Sup.  Ct.  106; 
Mackenzie  v.  Hare  (1913)  134  P.  713, 
165  Cal.  776. 

Application.— See  In  re  Martorana 
(D.  C.  1908)  159  Fed.  1010  (decree  re- 
versed I'.  S.  V.  Martorana  [1909]  171 
Fed.  397,  96  C.  C.  'A.  353):  Mackenzie 
V.  Hare  (1913)  134  P.  713,  165  Cal.  776. 

Decisions  prior  to  act.— Prior  to  this 
act    the    marriage    of    a    native-bom 

4  U.S.CoMP.'16-303 


American  woman  with  a  foreigner  did 
not  change  her  allegiance,  so  long  as 
she  remained  in  this  country.  Shanks 
V.  Dupont  (1830)  3  Pet  242,  246,  7  L. 
Ed.  666;  Moore  v.  Ruckgaher  (1902) 
114  Fed.  1020,  52  C.  O.  A.  587  (affirm- 
ing judgment  Ruckgaher  v.  Moore  [G. 
C.  1900]  104  Fed.  947,  31  Civ.  Proc. 
R.  310);  Comitis  v.  Parkerson  (C.  0. 
1893)  56  Fed.  556,  561,  22  L.  R.  A. 
148;  Ruckgaher  v.  Moore  (C.  O.  1900) 
104  Fed.  947,  948;  WaUenburg  v.  Mis- 
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souri  Pac.  Ry.  Co.  (O.  O.  1908)   159  and  ber  removal  to  England  with  her 

Fed.  217;    (1877)    15   Op.   Atty.   Gen.  husband  operate  as  a  virtual  dissolu- 

600.     CONTRA,  Pequignot  v.  Detroit  tion  of  her  allegiance  and  fix  her  future 

(C.  C.  1883)  16  Fed.  211,  214;  State  v.  aUegiance  to  the  Bntish  crown  by  the 

Succession  of  Marquise  de  Circe   (La.  treaty  of  peace   in   1783.     Shanks   v. 

1880)  Man.  Unrep.  Cas.  412.  Dupont   (1830)  3  Pet  242,  246.  7  L. 

That  neither  marriage  of  a  female  Ed.  666. 

with   an   alien  husband  nor  her  resi-  But  a  woman  bom   in  France,  her 

dence  In  a  foreign  country  would  con-  father  at  the  time  of  her  birth  being  a 

stitute   her   an    alien,    see    Jennes   v.  citizen  of  the  United  States,  who  mar- 

Landes   (C.  C.  1897)  84  Fed.  73,  74;  ried  in  France  a  French  citizen,  and 

(1862)   10  Op.   Atty.   Gen.   321;   Beck  continued  after  the  death  of  her  hus- 

V.  McGillis   (N.  Y.  1850)  9  Barb.  35.  band  to  reside  in  the  country  of  her 

The  marriage  of  a  woman  bom  in  nativity,  was  a  citizen  of  France,  and 

South  Carolina  before  the  Declaration  not  of  the  United   States.     (1866)  12 

of  Independence  with  a  British  officer  Op.  Atty.  Gren.  7. 

§  3961.  (Act  March  2,  1907,  c.  2534,  §  4.)     Citizenship  of  foreign 

women  marrying  citizens. 
Any  foreign  woman  who  acquires  American  citizenship  by  mar- 
riage to  an  American  shall  be  assumed  to  retain  the  same  after  the 
termination  of  the  marital  relation  if  she  continue  to  reside  in  the 
United  States,  unless  she  makes  formal  renunciation  thereof  be- 
fore a  court  having  jurisdiction  to  naturalize  aliens,  or  if  she  re- 
sides abroad  she  may  retain  her  citizenship  by  registering  as  such 
before  a  United  States  consul  within  one  year  after  the  termination 
of  such  marital  relation.    (34  Stat.  1229.) 

See  note  to  section  1  of  this  act,  ante,  {  3058. 

A  woman  married  to  a  citizen,  who  might  herself  be  lawfully  natorallzed, 
is  to  be  deemed  a  citizen,  by  R.  S.  §  1994,  ante,  §  3948. 

Notes  of  Deoisioiui 

See  I  8948,  and  notes. 

§  3962.  (Act  March  2,  1907,  c.  2534,  §  5.)     Citizenship  of  children, 
born  abroad,  of  alien  parents,  by  naturalization,  etc.,  of  parent 
during  minority  of  child. 
A  child  born  without  the  United  States  of  alien  parents  shall  be 
deemed  a  citizen  of  the  United  States  by  virtue  of  the  naturaliza- 
tion of  or  resumption  of  American  citizenship  by  the  parent :   Pro- 
vided, That  such  naturalization  or  resumption  takes  place  during 
the  minority  of  such  child :  And  provided  further,  That  the  citizen- 
ship of  such  minor  child  shall  begin  at  the  time  such  minor  child 
begins  to  reside  permanently  in  the  United  States.     (34  Stat.  1229.) 
See  note  to  section  1  of  this  act,  ante,  §  8958 ;  and  see,  also,  post,  {  4367. 

Notes  of  Decisioiis 

Residence  In  United  States.— Minor  (see  section  4242,  post).  U.  S.  v.  Rod- 
children  of  alien  woman  marrying  citi-  gers  (1911)  185  Fed.  334,  107  C.  O.  A. 
zen,  see  {  3948.  452,  affirming  judgment   (D.  C.  1910) 

Until  a  minor  child  of  a  naturalized  182  Fed.  274. 

parent  has  begun  to  reside  permanent-  The  naturalization  of  a  father  oper- 

ly  in  the  United  States,  he  is  an  alien,  ates  to  confer  the  right  of  citizenship 

and  he  cannot  begin  to  so  reside  if  he  upon  his  minor  child,  who  is  dwelling 

belongs  to  a  class  of  aliens  debarred  at  the  time  of  the  naturalization  within 

from  entry,  and  the  naturalization  of  a  the  jurisdiction  of  the  United  States, 

father  wiU  not  permit  his  minor  child  or  who  dwells  within  that  jurisdiction 

born    abroad,    and    remaining    in    the  subsequent  to  the  father's  naturaliza- 

country  of  his  nativity  until  after  the  tion    and    during    his    own    minority, 

naturalization,  to  come  into  the  United  Conover  v.  Old  (N.  J.  Sup.  1910)  77 

States  if  prohibited  from  entering  by  A.  1070. 
Act  Feb.  20,  1907,  c.  1134,  34  Stat.  898 

§  3963.  (Act  March  2,  1907,  c.  2534,  §  6.),    Citizenship  of  children 
of  citizens,  born  abroad,  and  continuing  to  reside  abroad. 

All  children  born  outside  the  limits  of  the  United  States  who  are 
citizens  thereof  in  accordance  with  the  provisions  of  section  nine- 
teen hundred  and  ninety-three  of  the  Revised  Statutes  of  the  Unit- 

(4834)  , 
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ed  States  and  who  continue  to  reside  outside  the  United  States 
shall,  in  order  to  receive  the  protection  of  this  Government,  be 
required  upon  reaching  the  age  of  eighteen  years  to  record  at 
an  American  consulate  their  intention  to  become  residents  and 
remain  citizens  of  the  United  States  and  shall  be  further  required 
to  take  the  o^th  of  allegiance  to  the  United  States  upon  attaining 
their  majority.     (34  Stat.  1229.) 

See  note  to  section  1  of  this  act,  ante,  {  3958. 

R.  S.  §  1993,  mentioned  in  this  section,  is  set  forth  ante,  {  3947. 

Notes  of  Deoiiioiui 

See  notes  under  §  8647.  bom  into  a  qualified  citizenship,  that 

Election^— As  to  election  on  attaining  each,  on  acquiring  his  majority  or  with- 

majority,    see     (1875)    15    Op.    Atty.  io  a  reasonable  time  thereafter,  made 

Gen.  15.  the    necessary    election,    whether    he 

Evidence  in  an  action  involving  the  would  conserve  the  citizenship  of  the 

question  of  citizenship  held  to  show  of  United    States   or   that  of  Canada,  in 

two  persons  born  in  Canada,  of  fathers  favor  of  the  former.    State  v.  Jackson 

who  Fere  American  citizens,  residing  (1907)  65  A.  657,  79  Vt  504. 
in   Canada,   and   who   were    therefore 

§  3964.  (Act  March  2,  1907,  c.  2534,  §  7.)     Duplicates  of  evidence, 

registration,  etc.,  required  by  act,  to  be  filed  with  Department 

of  State. 

Duplicates  of  any  evidence,  registration,  or  other  acts  required 

by  this  Act  shall  be  filed  with  the  Department  of  State  for  record. 

(34  Stat.  1229.) 

See  note  to  section  1  of  this  act,  ante,  {  395S. 
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Sec.  Sec. 

3965.  Interference  with  freedom  of  elec-      3966.  Race,  color,  or  previous  condition 

tions    by    oflScers   of    Army    or  not  to  affect  the  right  to  vote. 

Navy. 

(R.  S.  §  2002.    Repealed.) 

This  section  prohibited  military  and  naval  officers  from  ordering,  brining, 
or  keeping  arms  or  troops  at  places  of  election,  unless  necessary  to  repel  the 
armed  enemies  of  the  United  States  or  keep  the  peace  at  the  polls.  It  was 
repealed  by  Act  Feb.  8,  1894,  c.  25.  {  1,  28  Stat.  36.  R.  S.  §  5528,  however, 
which  made  punishable  the  acts  forbidden  by  this  section,  was  not  repealed 
by  said  act,  and  subsequently  was  incorporated  into  the  Criminal  Code,  in 
section  22  thereof,  post,  §  10186,  and  was  repealed  by  section  341  of  said 
Code,  post,  §  10515. 

All  the  other  sections  of  the  Revised  Statutes  included  in  this  title,  except 
sections  2003  and  2004,  were  also  repealed  by  said  Act  Feb.  8,  1894,  c  25,  8 
1,  28  Stat.  36. 

See  notes  to  said  repealed  sections,  R.  S.  §{  2005-2031,  post. 

§  3965.  (R.  S.  §  2003.)     Interference  with  freedom  of  elections  by 
officers  of  Army  or  Navy. 
No  officer  of  the  Army  or  Nav)'  of  the  United  States  shall  prescribe 
or  fix,  or  attempt  to  prescribe  or  fix,  by  proclamation,  order,  or  other- 
wise, the  qualifications  of  voters  in  any  State,  or  in  any  manner  in- 
terfere with  the  freedom  of  any  election  in  any  State,  or  with  the 
exercise  of  the  free  right  of  suffrage  in  any  State. 
Act  Feb.  25,  1865,  c.  52,  §  1,  13  Stat  437. 

Officers  of  the  Army  or  Navy  who  intimidate,  etc.,  voters,  or  w!io  pre- 
scribe or  attempt  to  prescribe  the  qualifications  of  voters,  or  who  interfere 
with  an  officer  of  election  in  the  discharge  of  his  duties,  were  punishable  by 
R.  S.  §§  5529-5532,  which  sections  were  incorporated  into  the  Criminal  Code, 
in  sections  24-26  thereof,  post,  §§  10188-10190,  and  were  repealed  by  sec- 
tion 341  of  said  Code,  post,  §  10515. 

Generally,  as  to  offenses  against  the  elective  franchise,  see  post,  {|  10183- 
10190. 

Notes  of  Decisions 
Prosecutions  for  violating  elective  The  state  authorities  are  the  proper 
franchise  law.r-Whether  an  indictment  parties  to  continue  the  prosecution  of 
for  unlawfully  preventing  certain  citi-  officers  of  the  United  States,  against 
zens  of  African  descent  from  register-  whom  a  prosecution  was  commenced  in 
ing  or  voting  at  a  municipal  election  a  state  court  for  an  act  done  under  the 
should  charge  that  the  acts  were  done  provisions  of  this  title.  It  is  the  duty 
on  account  of  race,  color,  or  previous  of  the  attorneys  of  the  United  States 
condition  of  servitude,  quccre.  U.  S.  v.  to  act  as  counsel  for  such  defendants. 
Petersburg  Judges  of  Election  (C.  C.  Delaware  v.  Emerson  (C.  C.  1881)  8 
1874)  Fed.  Cas.  No.  16,036.  Fed.  411. 

§  3966.  (R.  S.  §  2004.)  Race,  color,  or  previous  condition  not  to 
affect  the  right  to  vote. 
All  citizens  of  the  United  States  who  are  otherwise  qualified  by  law 
to  vote  at  any  election  by  the  people  in  any  State,  Territory,  district, 
county,  city,  parish,  township,  school  district,  municipality,  or  other 
territorial  subdivision,  shall  be  entitled  and  allowed  to  vote  at  all 
such  elections,  without  distinction  of  race,  color,  or  previous  condi- 
tion of  servitude ;  any  constitution,  law,  custom,  usage,  or  regulation 
of  any  State  or  Territory,  or  by  or  under  its  authority,  to  the  con- 
trary notwithstanding. 

Act  May  31,  1870,  c.  114,  §  1,  16  Stat  140. 

Notes  of  Decisions 

Valldlty^The  federal  election  law  is      1877)   Fed.  Cas.  No.  4,488;    U.  S.  v. 
constitutionaL     In    re    Engle    (C.    C.      Lackey  (D.  C.  1900)  99  Fed.  952,  re- 
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versed  UOOl)  107  Fed.  114,  46  O.  C. 
A.  189,  53  L.  R.  A.  660. 

This  act  is  not  unconstitiitional,  on 
the  ground  of  discriminating  between 
different  classes  of  citizens.  The  words 
"without  distinction  of  race,  color,  or 
previous  condition  of  servitude"  are 
general  tei^s,  descriptive  in  character, 
and  are  not  restricted  and  cannot  limit 
the  preceding  words,  which  apply  to  all 
citizens  otherwise  qualified  to  vote. 
Charge  to  Grand  Jury  (C.  C.  1870) 
Fed.  Cas.  No.  18,252.  See,  also,  U.  S. 
v.  HaU  (O.  0. 1871)  Fed.  Cas.  No.  15,- 
282. 

Acts  to  enforce  the  rights  of  citizens 
to  vote  held  confidtutional  under  the 
fifteenth  amendment  and  applicable  to 
the  election  of  a  state  governor.  Kel- 
logg V.  Warmouth  (C.  C.  1872)  Fed. 
Cas.  No.  7,667. 

Construction  and  oporatlon^— This  is 

a  penal  statute  and  must  be  construed 
strictly;  not  so  strictly  as  to  defeat 
the  clear  intention  of  Congress,  but 
the  words  employed  must  be  under- 
stood in  the  sense  they  were  obviously 
used.  Construed  in  this  way  the  stat- 
ute does  not  provide  for  the  punish- 
ment of  inspectors  of  election  who  re- 
fuse to  receive  and  count  the  vote  of  a 
citizen  of  African  descent.  U.  S.  v. 
Reese  (1875)  92  U.  S.  214,  23  L.  Ed. 
563. 

This  section  simply  declares  a  right 
without  providing  a  punishment  for  its 
violation.    Id. 

The  language  of  this  section  and  R. 
S.  §  2005,  does  not  confine  their  oper- 
ation to  unlawful  discriminations  on 
account  of  race,  etc.,  but  the  language 
is  broad  enough  to  provide  for  the 
punishment  of  those  who  unlawfully  in- 
terfere to  prevent  the  exercise  of  the 


elective  franchise  without  regard  to 
such  discrimination.    Id. 

This  section  will  not  sustain  an  in- 
dictment for  conspiring  to  prevent  a 
citizen  from  voting  at  a  purely  state 
or  municipal  election  on  account  of  his 
race  or  color.  Karem  v.  U.  S.  (1903) 
121  Fed.  250,  57  C.  C.  A.  486,  61  L.  R. 
A.  437. 

This  act  is  inapplicable  to  the  quali- 
fications of  voters,  except  as  founded 
upon  the  distinction  of  race,  color,  or 
previous  condition  of  servitude.  Ex 
parte  McIUwee  (C.  C.  1870)  Fed.  Cas. 
No.  8,820. 

This  section  applies  only  to  such 
rights  as  are  granted  by,  and  depend- 
ent on,  the  federal  constitution  and 
laws  of  the  United  States.  U.  S.  v. 
Sanges  (C.  C.  1891)  48  Fed.  78,  87, 
writ  of  error  dismissed  (1892)  12  Sup. 
Ct.  609,  144  U.  S.  310,  36  L.  Ed.  445. 

A  person  foreign  born,  not  within 
the  exceptions,  who  came  to  the  United 
States  when  16  years  old,  and  "took 
out  his  first  papers,"  but  never  receiv- 
ed his  second  papers,  but  whose  father 
was  naturalized  after  he  became  21 
years  of  age,  was  not  entitled  to  vote. 
Berry  v.  Hull  (1892)  6  N.  M.  643,  30 
Pac.  936. 

Eiigibiiity  to  office.^The  question  of 
the  eligibility  of  complainant  to  the 
office  of  governor  cannot  arise  under  a 
bill  for  the  preservation  of  evidence  to 
enable  complainant  to  prosecute  a  suit 
at  law,  alleging  that  voters  have  been 
deprived  of  registration  and  their  votes 
suppressed  on  account  of  race,  color, 
etc.  Kellogg  v.  Warmouth  (C.  C. 
1872)  Fed.  Cas.  No.  7,667. 

Cited  without  definite  applleation, 
Anderson  v.  Myers  (C.  O.  1910)  182 
Fed.  223,  227. 


(R.  S.  §§  2005-2031.  Repealed.) 
R.  S.  §  2005  required  the  State  officials  charged  with  the  duty  of  attend- 
ing to  the  formalities  required  as  a  prerequisite  to  the  right  to  vote  to  give 
all  citizens  of  the  United  States  the  same  and  equal  opportunity  to  perform 
such  prerequisites.  Section  2006  prescribed  a  penalty  for  the  violation  of 
section  2005.  Section  2007  provided  that  the  offer  of  the  intending  voter  to 
perform  the  required  prerequisites  should  entitle  him  to  vote  in  cases  where 
he  was  prevented  from  performing  such  prerequisites  by  reason  of  the  re- 
fusal or  neglect  of  the  officers  charged  with  attending  to  such  duties.  Sec- 
tion 2008  prescribed  a  penalty  for  wrongfully  refusing  to  receive  a  vote  offer- 
ed by  a  voter.  Section  2009  prescribed  a  penalty  for  unlawfully  hindering, 
etc.,  a  person  from  voting.  Section  2010  provided  a  remedy  for  persons  de- 
prived of  an  office  by  reason  of  the  denial  to  any  citizen  of  the  right  to 
vote  on  account  of  race,  color,  or  previous  condition  of  servitude.  Section 
2011  provided  for  the  holding  of  a  term  of  the  circuit  court  at  certain 
designated  places  for  the  purpose  of  safeguarding  the  purity  of  elections 
held  for  the  purpose  of  choosing  representatives  in  Congress,  on  petition  by 
a  designated  number  of  citizens.  Section  2012  provided  for  the  appointment 
by  the  circuit  court  of  supervisors  of  elections.  Section  2013  provided  for 
the  keeping  open  of  the  circuit  court  when  convened  for  the  purposes  provided 
in  section  2011,  and  prescribed  the  powers  of  the  judges  thereof  in  vacation 
and  in  chambers.  Section  2014  provided  that  district  judges  might  perform 
the  duties  of  circuit  judges  in  certain  cases.  Section  2015  construed  section 
2014.  Sections  2016-2020,  inclusive,  prescribed  the  powers  and  duties  of  the 
supervisors  of  elections.  Section  2021  provided  for  the  appointment  of  special 
deputy-marshals.  Section  2022  prescribed  the  duties  of  marshals  and  their 
deputies  under  this  title.  Section  2023  provided  for  the  examination  of 
persons  arrested  for  violations  of  this  Title.     Section  2024  authorized  the 
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marshals  and  deputies  to  require  the  assistance  of  bystanders  in  the  execu- 
tion of  the  duties  imposed  upon  them  by  this  Title.  Section  2025  provided 
for  the  appointment  of  chief  supervisors  of  elections.  Section  2026  prescribed 
their  duties.  Section  2027  provided  that  marshals  and  commissioners  should 
forward  all  complaints,  etc.,  to  the  chief  supervisors  of  elections.  Section  2028 
prescribed  the  qualifications  of  supervisors  and  deputy-marshals.  Section 
2029  regulated  the  powers  of  supervisors  in  making  arrests.  Section  2030 
limited  the  number  of  marshals  and  deputy-marshals  who  might  be  appointed 
under  this  Title.  Section  2031  prescribed  the  compensation  of  supervisors 
of  elections  and  special  deputy-marshals. 

All  said  sections,  with  R.  S.  §  2002,  being  all  the  sections  included  in  this 
Title  of  the  Revised  Statutes,  except  sections  2003  and  2004,  were  repealed 
by  Act  Feb.  8,  1894,  c.  25»  §  1,  28  Stat.  36 ;  and  section  2  of  said  act  repealed 
all  other  statutes  and  parts  of  statutes  relating  in  any  way  to  supervisors 
of  elections  and  special  deputy-marshals. 

Section  1  of  said  act  also  repealed  R.  S.  §§  5506,  5511-5515,  5520-5523, 
which  defined  and  punished  certain  offenses  against  the  elective  franchise. 

Offenses  against  the  elective  franchise  and  civil  rights  of  citizens  were  de- 
fined and  punished  subsequently  by  Chapter  3  of  the  Criminal  Code,  includ- 
ing sections  19-26  thereof,  post,  §§  10183-10190. 

Notes  of  Decisions 

See  U.  S.  V.  Reese  (1875)  92  U.  S.  Fed.  175;    In  re  Appointmeat  of  Su- 

215,   216,   23   L.   Ed.   563;    McKay   v.  pervisors   (C.   C.   1892)    52  Fed.  254; 

Campbell  (D.  C.  1870)  Fed.  Cas.  No.  8,-  Earl  v.  I>wis   (1904)  77  Pac  235,  28 

839:    (D.  C.  1871)   Fed.  Cas.  No.  8,-  Utah,  116. 
840;  Brown  v.  Munford  (C.  C.  1883)  16 

(4838) 


Digitized  by 


Google 


Title  XXVII 

THE  FREEDMEN 


Sec 

3967. 

3968. 


3970. 
3971. 

3972. 

3973. 

3974. 


Oertain  acts  continued  in  force. 

Such  laws  to  be  enforced  by  Sec- 
retary of  War. 

Payment  of  claims  for  pay,  boun- 
ty, etc.,  to  colored  soldiers,  etc. 

Mode  of  payment  of  claims. 

Allowance  of  attorney's  fees  on 
settlement  of  claims. 

Repeal  of  R.  S.  §  2035;  disposi- 
tion of  retained  bounty  fund. 

Who  to  be  deemed  wife  and  chil- 
dren of  colored  soldiers. 

Freedmen's  Hospital  in  District 
of  Columbia  continued,  etc. 


Sec. 

3975.  Freedmen's  Hospital  under  direc- 

tion of  Secretary  of  Interior. 

3976.  Freedmen's  Hospital;  supervision 

of  expenditures. 

3977.  Freedmen's    Hospital;     contracts 

for  care  and  treatment  of  per- 
sons from  District  of  Columbia. 

3978.  Freedmen's    Hospital;     estimates 

for  expenses  and.  maintenance. 
3978a.  Freedmen's   Hospital;     disposi- 
tion  of   unclaimed   money   of 
deceased  patients. 

3979.  Howard  University;  report  of  ex- 

penditures of  appropriations. 


§  3967.  (R.  S.  §  2032.)     Certain  acts  continued  in  force. 

All  laws  and  parts  of  laws  pertaining  to  the  collection  and  payment 
of  bounty,  prize-money,  and  other  legitimate  claims  of  colored  sol- 
diers, sailors,  and  marines,  or  their  heirs,  shall  remain  in  force  until 
otherwise  ordered  by  Congress. 

Act  June  10,  1872,  c.  415,  {  1,  17  Stat  366. 

Notes  of  Decisions 

Right  to  bounty^— The  classes  of  col- 
ored persons  enfranchised  after  April 
19,  1861,  by  operation  of  acts  of  con- 
gress and  the  emancipation  proclama- 
tion, and  enlisted  into  the  military 
service,  who  are  entitled  to  bounty,  in- 
dicated.   (1865)  11  Op.  Atty.  Gen.  365. 

Colored  soldiers  who  were  slaves  at 
the  time  of  entering  the  military  serv- 
ice are  entitled  to  the  bounty  provided 
for  in  the  twelfth  and  thirteenth  sec- 
tions of  Act  July  28,  1866,  c  296. 
(1866)  12  Op.  Atty.  Gen.  9L 

Bounty  can  lawfully  be  paid,  under 
Act  July  11,  1862,  c  144,  to  one  who 
claims  as  father  of  a  colored  soldier, 
without  other  proof  of  heirship  than 
that  the  claimant  and  the  soldier's 
mother  lived  together  as  man  and  wife; 


assuming  that  the  claimant,  mother, 
and  soldier  were  all  slaves  at  the  time 
of  the  soldier's  enlistment,  that  there 
is  no  sufficient  rebutting  evidence  in 
the  case,  and  that  the  living  together 
was  at  the  proper  time.  In  default  of 
father  and  mother,  the  bounty  can  be 
paid,  under  like  circumstances,  to  one 
claiming  as  brother  or  sister  who  was 
not  born  of  the  soldier's  mother.  The 
distinction  made  by  statute  between 
colored  and  other  soldiers  in  pension 
cases,  &c.,  in  regard  to  proof  of  mar- 
riage (sections  2037  and  4705  R.  S., 
sections  3973,  8988,  post),  extends  only 
to  the  marriage  of  the  soldier,  and 
does  not  affect  that  of  his  parents  or 
other  relatives.  (1879)  16  Op.  Atty. 
Gen.  630. 


§  3968.  (R.  S.  §  2033.)     Such  laws  to  be  enforced  by  Secretary  of 
War. 

The  Secretary  of  War  is  authorized  to  carry  into  effect  all  laws  and 
parts  of  laws  referred  to  in  the  preceding  section,  and  to  this  end  he 
may  employ  such  clerical  force  as  he  deems  necessary. 
Act  June  10.  1872,  c.  415,  §  1,  17  Stat.  366. 

§  3969.  (Act  March  3,  1879,  c.  182,  §  2.)  Payment  of  claims  for 
pay,  bounty,  etc.,  to  colored  soldiers,  etc. 
All  sums  due  upon  certificates  issued,  or  which  may  be  issued 
by  the  accounting  officers  of  the  Treasury  in  settlement  of  claims 
for  pay,  bounty,  prize  money,  or  other  moneys  due  to  colored  sol- 
diers, sailors  or  marines,  or  their  legal  representatives,  shall  be  paid 
by  the  officers  of  the  Pay  Department  of  the  Army,  under  the  di- 
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rection  of  the  Paymaster  General,  who  is  already  charged  with  the 
payment  of  like  dues  to  white  soldiers:  Provided,  first.  That  no 
such  certificate  shall  be  issued  until  it  shall  have  been  ascertained 
that  the  application  is  made  by  the  original  claimant,  or,  if  he  be 
dead,  by  his  true  living  legal  representative,  nor  until  the  identity 
of  such  claimant  or  representative  as  the  case  may  be,  shall  have 
been 'duly  established:  Provided,  That  if  an  agent  or  attorney  be 
employed,  the  allowance  for  his  services  shall  not  in  any  case  ex- 
ceed that  contemplated  in  the  scale  of  fees  and  allowances  fixed  by 
the  second  section  of  a  joint  resolution  approved  July  twenty  sixth, 
eighteen  hundred  and  sixty  six,  entitled  "Joint  resolution  amenda- 
tory of  a  joint  resolution  respecting  bounties  to  colored  soldiers, 
and  the  pensions,  bounties,  and  allowances  to  their  heirs,"  approv- 
ed June  fifteenth,  eighteen  hundred  and  sixty  six,  *  * ;  and  no 
power  of  attorney,  transfer  or  assignment  of  the  amount  of  such 
claims,  or  any  part  thereof,  shall  in  any  case  be  recognized.  (20 
Stat.  402.)    * 

This  section  was  part  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1880,  cited  above. 

The  portions  omitted  here  consisted  of  a  proviso  that  the  allowance  for 
services  of  an  attorney  or  agent  should  be  stated  in  a  separate  certificate 
in  favor  of  the  agent  or  attorney  simultaneously  with  the  issue  of  a  cer- 
tificate for  the  amount  due  the  claimant,  which  was  repealed  by  Act  July 
1,  1898,  c.  54G,  §  1,  post,  §  3971,  and  a  further  proviso  that  amounts  due 
upon  certificates  issued  in  settlement  of  claims  for  pay,  bounty,  etc,  should 
be  paid  only  to  the  party  named  in  the  certificate,  and  in  current  funds 
or  by  post-office  money-order,  and  not  by  check  or  draft,  which  was  repealed 
by  Act  Feb.  1,  1888,  c.  4,  §  1,  25  Stat.  9. 

The  fees  allowed  by  Res.  July  26,  1866,  No.  86,  j  2,  14  SUt.  368,  referred 
to  in  this  section,  were  '*for  the  preparation  and  prosecution  of  claims  for, 
and  the  collection  and  remittances  of  all  sums  not  exceeding  fifty  dollars, 
five  dollars;  for  sums  exceeding  fifty  and  less  than  one  hundred  dollars,  seven 
dollars  and  fifty  cents;  and  for  all  sums  exceeding  one  hundred  dollars,  the 
sum  of  ten  dollars." 

Notes  of  Deoisiona 

Collection  and  payment  of  bounty^—  States,  with  whom  it  will  remain  ap- 

Provisions  of  Act  Dec.  15,  1877,  c  3,  propriated  for  the  purposes  to  which 

relative  to  the  collection  and  payment  it  is  now  devoted  until  congress  shall 

of    bounty,    prize    money,    and    other  otherwise  dispose  of  it.    Id. 

claims  of  colored  soldiers  and  sailors,  As  by  the  provisions  of  said  act  the 

considered  and  construed.     (1878)   16  bureau   referred    to   therein   is    to    be 

Op.  Atty.  Gen,  237.  closed,  all  administrative  machinery  pe- 

All  papers  connected  with  the  pay-  culiar  to  that  institution  will  thereupon 

ment  of  such  claims,  after  the  bureau  cease  to  exist.    Id. 

referred   to   in   the   said  provisions  is  Those  provisions  do  not  require  that 

closed,   should  be   turned   over   to   the  adjusted    cases    for    the    payment    of 

second  auditor  of  the  treasury  depart-  which  money  is  now  in  the  hands  of  the 

ment,  that  officer  ^'having  charge  of  the  Secretary  of  War  shall,  after  the   1st 

payment  of  bounties  due  to  white  sol-  day  of  January,  1879,  undergo  resettle- 

diers."    Id.  ment  by  the  accounting  officers  of  the 

In  regard  to  the  money  in  the  hands  treasury;  yet  if  any  substantial  reason 

of  the  Secretary  of  War  for  the  pay-  exists  for  resettling  such  cases  there  is 

ment  of  such  claims,  advised  that  it  be  nothing    in    the    statute    to     prevent 

paid   to   the   treasurer   of   the   United  it.    Id. 

§  3970.  (Act  Feb.  1,  1888,  c.  4,  §  1.)  Mode  of  payment  of  claims. 
That  so  much  of  section  two  of  the  sundry  civil  appropriation 
act,  approved  March  third,  eighteen  hundred  and  seventy-nine,  as 
provides  that  amounts  due  upon  certificates  issued,  or  which  may 
be  issued,  by  the  accounting  officers  of  the  Treasury,  in  settlement 
of  claims  for  pay,  bounty,  prize-money,  or  other  moneys  due  to 
colored  soldiers,  sailors,  or  marines,  or  their  legal  representatives, 
shall  be  paid  only  to  the  party  named  in  the  certificate,  and  in  cur- 
rent funds  or  by  post-office  money-order,  and  not  by  check  or 
drafts,  be,  and  the  same  is  hereby,  repealed ;  and  hereafter  the  said 
claims  of  colored  soldiers,  sailors,  and  marines  shall  be  paid  in  the 
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same  manner  as  similar  claims  are  paid  to  white  soldiers,  sailors, 
and  marines.    (25  Stat.  9.) 

This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1887,  cited  above. 

§  3971.  (Act  July  1,  1898,  c.  546,  §  1.)  Allowance  of  attorney's 
fees  on  settlement  of  claims. 
That  so  much  of  the  sundry  civil  appropriation  Act  of  March  third, 
eighteen  hundred  and  seventy-nine,  as  requires  in  the  settlement  of 
claims  for  pay,  bounty,  prize  money,  or  other  moneys  due  to  color- 
ed soldiers,  sailors,  or  marines,  or  their  legal  representatives,  that 
the  amount  allowed  as  attorney's  fees  be  stated  in  a  separate  cer- 
tificate in  favor  of  the  agent  or  attorney,  be,  and  the  same  is  here- 
by, repealed.    (30  Stat.  640.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1899,  cited  above. 

(R.  S.  §  2034.  Obsolete.) 
This  section,  as  amended  by  Act  Feb.  27,  1877,  c.  69,  provided  that  accounts 
for  expenditures  incurred  for  refugees  or  freedmen,  under  the  sanction  of  the 
proper  officers,  but  which  could  not  be  settied  for  want  of  a  specific  appro- 
priation, might  be  paid  out  of  the  fund  for  the  relief  of  refugees  and  freed- 
men,  on  the  approval  of  the  Secretary  of  War.  It  may  be  regarded  as  hav- 
ing become  obsolete,  and  is  therefore  omitted. 

(R.  S.  §  2035.  Repealed.) 
This  section  made  the  Secretary  of  War  the  custodian  of  the  retained 
bounty  fund  derived  from  a  portion  of  the  State  bounties  of  certain  colored 
soldiers  enlisted  in  Virginia  and  North  Carolina  in  1864  and  1865,  and 
required  him  to  hold  it  as  trustee  for  the  benefit  of  such  soldiers  or  their 
representatives,  to  whom  it  should  be  paid  upon  their  application  or  dis- 
covery. It  was  repealed  by  a  provision  of  Act  July  1,  1902,  c.  1351,  post, 
f  3972. 

§  3972.  (Act  July  1,  1902,  c.  1351.)     Repeal  of  R.  S.  §  2035;   dis- 
position of  retained  bounty  fund. 

Retained  bounty  fund :  Section  two  thousand  and  thirty-five  of 
the  Revised  Statutes  is  hereby  repealed,  and  the  unexpended  bal- 
ance of  the  fund  formerly  in  the  custody  of  the  Freedmen's  Bureau 
and  referred  to  in  said  section  is  hereby  covered  into  the  Treasury 
as  "Miscellaneous  receipts":  Provided,  ThsCt  upon  application  by 
parties  entitled  to  any  portion  of  the  mo»ey  so  covered  in,  the  Sec- 
retary of  the  Treasury  is  authorized  and  directed  to  pay  the 
amount  found  due  in  the  same  manner  and  from  the  same  appro- 
priation as  claims  for  bounty  to  volunteer  soldiers  are  now  paid. 
(32  Stat.  556.) 

This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1902,  cited  above. 

B.  S.  §  2035,  repealed  by  this  provision,  constituted  the  Secretary  of  War 
trustee  of  a  retained  bounty  fund  of  certain  colored  soldiers, 

(R.  S.  §  2036.    Superseded.) 

This  section  provided  for  the  investment  by  the  Secretary  of  War  of  the 
retained  bounty  fund  referred  to  in  R.  S.  §  2035.  It  was  superseded  by 
the  repeal  of  that  section  and  the  transfer  of  the  fund  to  the  Treasury  by 
Act  July  1,  1902,  c.  1351,  ante,  §  3972. 

§  3973.  (R.  S.  §  2037-)  Who  to  be  deemed  wife  and  children  of 
colored  soldiers. 
In  determining  who  is  the  wife  or  child  of  any  colored  soldier, 
within  the  meaning  of  this  Title,  evidence  that  the  soldier  and  the 
woman  claimed  to  be  his  wife  cohabited  or  associated  as  husband  and 
wife,  and  so  continued  to  cohabit  or  associate  at  the  time  of  enlist- 
ment, or  evidence  that  a  form  of  marriage,  whether  such  marriage 
was  authorized  or  recognized  by  law  or  not,  was  entered  into  by 
them,  and  that  the  parties  thereafter  lived  together  as  husband  and 
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wife,  and  so  continued  to  live  together  at  the  time  of  the  enlistment, 
shall  be  deemed  sufficient  proof  of  marriage ;  and  the  children  born 
of  any  such  marriage  shall  be  taken  to  be  the  children  embraced 
within  the  provisions  of  this  Title,  whether  such  marriage  was  or 
was  not  dissolved  at  the  time  of  the  enlistment. 
Res.  March  3,  18C5,  No.  29,  13  Stat  571. 

§  3974.  (R.  S.  §  2038.)  Freedmen's  Hospital  in  District  of  Co- 
lumbia continued,  etc. 
The  Freedmen's  Hospital  and  Asylum  in  the  District  of  Columbia 
is,  until  otherwise  ordered  by  Congress,  continued  [under  the  control 
and  supervision  of  the  Secretary  of  War,  who  shall  make  all  esti- 
mates, pass  all  accounts,  and  be  responsible  to  the  Treasury  for  all 
expenditures]  ;  but  no  part  of  any  appropriation  shall  be  used  in  sup- 
port of,  or  to  pay  the  expenses  on  account  of,  any  person  hereafter  to 
be  admitted  to  such  Hospital  and  Asylum,  unless  persons  removed 
thither  from  some  other  Government  hospital. 

Act  June  10,  1872,  c.  415,  §  1,  17  Stfit.  366.  Act  March  3,  1871,  c  114, 
16  Stat.  506. 

The  portion  of  this  section  inclosed  in  brackets,  which  continued  the  Hos- 
pital under  the  control  of  the  Secretary  of  War,  etc.,  was  superseded  by 
provisions  placing  it  under  the  direction  of  the  Secretary  of  the  Interior, 
etc.,  of  Act  June  23,  1874,  c.  455,  |  1,  post,  §  3975. 

Subsequent  provisions  relating  to  the  supervision  of  the  expenditures  for 
the  Hospital,  and  the  estimates  for  the  expenses  thereof,  were  made  by  Act 
March  3,  1893,  c.  199,  §  1,  and  Act  March  3,  1905,  c.  1483,  |  1,  post,  {{  3976- 
3978. 

§  3975.  (Act  June  23,  1874,  c.  455,  §  1.)     Freedmen's  Hospital  un- 
der direction  of  Secretary  of  Interior. 

After  June  thirtieth,  eighteen  hundred  and  seventy-four,  the 
Freedmen's  Hospital  in  the  District  of  Columbia  shall,  until  other- 
wise ordered  by  Congress,  be  continued  under  the  direction  of  the 
Secretary  of  the  Interior,  who  shall  make  all  estimates  and  pass 
all  accounts,  and  shall  be  accountable  to  the  Treasury  of  the  United 
States  for  all  expenditures ;  and  all  property  including  hospital  and 
quartermaster's  stores,  belonging  to  said  hospital,  and  now  in 
charge  of  the  War  Department,  be  also  transferred  to  the  Interior 
Department.     (18  Stat.  223.) 

This  was  a  proviso  annet'ed  to  an  appropriation  for  the  Freedmen's  Hos- 
pital in  the  sundry  civil  appropriation  act  for  the  fiscal  year  1875,  cited  ahove. 

This  act  superseded  so  much  of  R.  S.  §  2038,  ante,  §  3974,  as  placed  the 
hospital  under  the  control  and  supervision  of  the  Secretary  of  War.  Its  pro- 
visions relating  to  estimates  for  the  hospital  were  superseded  by  those  of  Act 
Aug.  5,  1892,  c.  380,  {  1,  27  SUt  373,  which  required  the  estimates  to  be  sub- 
mitted as  part  of  the  annual  expenses  of  the  District  of  Columbia,  and  which 
were  superseded  by  the  provisions  of  Act  March  3,  1905,  c  1483,  §  1,  post,  § 
8978.  And  the  provisions  of  this  act  relating  to  the  expenditures  for  the  hos- 
pital were  superseded  by  Act  March  3,  1893,  c  199,  {  1,  post,  |  3976. 

Notes  of  Deoisioiis 

Authority  of  seoretary  of  the  Inte-  within  the  meaning  of  Act  June  6, 1900 

rior^— The  relations  of  the  secretary  of  (31  Stat  664),  which  creates  a  board 

the  interior  and  the  Freedmen's  Hospi-  of  charities  for  the  District  of  Colum- 

tal  and  Asylum  are  unchanged  by  act  bia.    (1900)  23  Op.  Atty.  Qen,  287. 

March  3, 1893  (27  Stat  537),  save  that  The  board  of  charities  has  general 

the  commissioners  of   the  District  of  supervision  of  these  institutions,  and, 

Columbia  are  given  the  supervision  and  under  the  order  of  the  District  Com- 

control  of  expenditures  for  the  Freed-  missioners,  has  power  of  investigation 

men's  Hospital  and  Asylum.    (1803)  20  with  the  duty  of  submitting  a  report 

Op.  Atty.  Gen.  652.  and  recommendation  to  Congress.    With 

The  Government  Hospital  for  the  In-  this  exception,  the  powers  and  duties 

sane,    the    Washington    Hospital    for  of  the  Secretary  of  the  Interior  are  un- 

Foundlings,    the    Columbia    Institution  changed  by  the  act  of  June  6,  1900, 

for    the    Deaf    and    Dumb,    and    the  and  remain  the  same  as  before  its  en- 

Freedmen's  Hospital  and  Asylum  are  actment    Id. 

charitable  or  eleemosynary  institutions  The  Secretary  of  the  Interior  has  aa- 
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thority  to  prevent  the  commissioners  of  engineers  in  charge  of  the  pnhlic  build- 

the  District  of  Columbia  from  laying  a  ings  and  grounds  in  the  District  to  lay 

water  main  across  the  land  upon  which  a   water   main   across    the   land   upon 

the  Freedmen's  Hospital  is  to  be  erect-  which  the  Freedmen's  Hospital  is  to  be 

ed.     (1905)  25  Op.  Atty.  Gen.  515.  erected   was   a   mere   license,    without 

Revocation    of  license. — The  permis-  consideration,    and,    being   still   ezecu- 

sion  granted  the  commissioners  of  the  tory,  is  revocable  at  wilL     (1905)   25 

District  of  Columbia   by   the   chief  of  Op.  Atty.  Gen.  515. 

§  3976.  (Act  March  3,  1893,  c,  199,  §  1.)     Preedmcn's  Hospital; 
supervision  of  expenditures. 
Hereafter  the  expenditures  for  the  Freedmen's  Hospital  and  Asy- 
lum shall  be  under  the  supervision  and  control  of  the  Commission- 
ers of  the  District  of  Columbia.    (27  Stat.  551.) 

This  was  a  provision  of  the  District  of  Columbia  appropriation  act  for  the 
fiscal  year  1894,  cited  above. 

§  3977.  (Act  March  3,  1905,  c.  1483,  §  1.)     Freedmen's  Hospital; 

contracts  for  care  and  treatment  of  persons  from  District  of 

Columbia. 
The  Secretary  of  the  Interior  is  authorized  to  enter  into  contract 
with  the  Board  of  Charities  of  the  District  of  Columbia  for  the 
care  and  treatment  of  persons  from  the  District  of  Columbia  ad- 
mitted to  the  Freedmen's  Hospital ;  and  any  money  that  may  be 
received,  from  this  source,  on  and  after  July  first,  nineteen  hundred 
and  five,  shall  be  paid  to  the  Secretary  of  the  Interior,  to  be  ap- 
plied to  the  uses  and  purposes  of  the  hospital.     (33  Stat.  1190.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1906,  cited  above. 

§  3978.  (Act  March  3,  1905,  c.  1483,  §  1.)     Freedmen's  Hospital; 

estimates  for  expenses  and  maintenance. 
Hereafter  estimates  for  expenses  and  maintenance  of  the  Freed- 
men's Hospital  and  Asylum  shall  be  submitted  by  the  Secretary  of 
the  Interior.    (33  Stat.  1190.) 

This  was  a  further  provision  of  the  sundry  civil  appropriation  act  for  the 
fiscal  year  1906,  cited  above. 

This  provision  superseded  a  previous  requirement  that  such  estimates  be 
submitted  in  the  annual  estimates  for  the  expenses  of  the  government  of  the 
District  of  Columbia,  of  Act  Aug.  5,  1892,  c.  380,  27  Stat.  373. 

Appropriations  for  the  Freedmen*s  Hospital,  for  salaries  and  compensation 
of  the  surgeon  in  chief,  and  for  all  other  professional  and  other  services  that 
may  be  required  and  expressly  approved  by  the  Secretary  of  the  Interior,  with 
a  provision  that  a  detailed  statement  of  the  expenditure  shall  be  submitted  to 
Congress,  are  made  in  the  annual  sundry  civil  appropriation  acts.  The  provi- 
sion for  the  fiscal  year  1917  was  by  Act  July  1,  1916,  c.  209,  {  1,  39  Stat 

§  3978a.  (Act  July  1,  1916,  c.  209,  §  1.)  Freedmen's  Hospital;  dis- 
position of  unclaimed  money  of  deceased  patients. 
Hereafter  all  unclaimed  money  left  at  the  Freedmen's  Hospital  by 
deceased  patients  shall,  after  a  period  of  three  years,  be  deposited 
in  the  Treasury  of  the  United  States  to  the  credit  of  miscellaneous 
receipts.    (39  Stat.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1917,  cited  above. 

§  3979.  (Act  March  3,  1893,  c  208.)     Howard  University;   report 

of  expenditures  of  appropriations. 
For  the  maintenance  of  the  Howard  University,  to  be  used  in 
payment  of  part  of  the  salaries  of  the  officers,  professors,  teachers, 
and  other  regular  employees  of  the  university,  the  balance  of  which 
will  be  paid  from  donations  and  other  sources.  *  *  And  the 
proper  officers  of  said  university  shall  report  annually  to  the  Sec- 
retary of  the  Interior  how  the  appropriation  is  expended.  (27 
Stat.  595.) 

These  were  provisions  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1894,  cited  above. 

A  similar  requirement  of  a  report  of  the  expenditure  accompanied  the  ap- 
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propriation  for  tbe  same  purpose  in  the  similar  acts  for  the  two  preceding 
years,  Act  March  3,  1S91,  c.  542,  26  Stat  973,  and  Act  Aug.  5,  1892,  c  380,  | 
1,  27  Stat.  372. 

Subsequent  appropriations  for  the  University  are  made  in  the  sundry  civil 
appropriation  acts,  tbe  recent  acts  including  (in  addition  to  payment  of  part  of 
the  salaries  of  officers,  etc.)  "ice  and  stationery."  Tbe  provision  for  the  fiscal 
year  1917,  was  by  Act  July  1,  1910,  c.  209,  |  1,  39  Stat. 
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